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Note 
******* 

H1ese p roposal s hav e been ap p rove d  by t h e  Com m i ss ion for t h e  pu rpose s  of 
d i scussion . T are d es i g n e d  to brin g t h e  Saskatc h ewan l egis l at ion i n  l i ne wi t h  
The Personal Property Security Acts of B r  t i s h  Col umbi a an d AI be rta. 

It is t h e  pol i cy of t h e  Comm i ss i o n  to seek res p o n se to i ts proposals b efore a f i n a l 
repo rt i s  p re p ared for p resentat i o n  to t h e  M i n i ste r of Justice. Acco r d i n g l y , the 
Comm i ssion i nv ites commen ts an d c r i t i c i sms f rom t h e  Bench a n d Bar and ot h e rs 
inte r ested in t h i s  p a rt i cu l a r  a rea of l aw .  

S ubmiss i o n s  sho u l d  b e  d i r ected to: 

Law Refor m  Com m i ss i on of Saskatc h e w an 
10th F l oo r, Stu r d y  Sto n e  Cen t re 
122 Thi rd Avenue No rth 
Saskatoon, Sas atchewan 
S7K 2H6 
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T E N T A TIVE P ROPOSALS FOR A NEW P E RSONAL PROPERTY S ECURITY ACT 

I. BACKGROUND 

I n  F e b r u ar y , 1976,  the Law Reform Comm i ss i o n  of Sas k atchew an i ss u ed 
"Tentat i v e  P roposal s for a Saskatchew an P er so n a l  P ro p e rt y  Sec u r i t y  A ct ".  T hi s  w as 
fol l o w ed i n  J u l y , 1977 b y  " P ro posa l s for a Sas k atche w a n  P er so n al P ro p e rt y  Sec u r i ty 
Act". These reports l ed u l t imate l y  to the e n actmen t  of the Sas k atchew a n  Pe rsona l  
P rope rty_Seg_ ur::.l:tc.8_ct i n  1980, to come i nto effect M a y  1, 198 1 . (Now see R.S.S. 
1 978, c .  P-6.1. ) Wh i l e  n ot i n  a form i d e n t i ca l  to that p ro p osed b y  the Commi ss i o n ,  
the A c t  contai n s  a l l of the feat u res an d most of the d raft i n g  sty l e  o f  that con ta i n ed 
i n  the 1977 p roposa l s, 

The Pe rso n a l  P roperty Sec u r ity  Act has b e e n  i n  ope r at i o n  for o v e r  seven 
y ears .  It  has gen e ra l l y  w o rked w e l l .  F rom the b egin n i n g ,  Sas k atchew an cou rts 
took t h e  pos i t i o n  that the A ct r e p resen te d  an e n t i r e l y n e w  app roach to  the 
reg u l at i on of p e r so n al p rope rty sec u r i ty t ransact i o n s. Whe n  i nt erpr etin g  i ts 
p ro v i s i o n s ,  the y  ke p t  I n  m i n d  t h e  u n d e r l y i ng po l i cy of the iegls l ation w hic h  i s  to 
mod e rn i ze thi s  a rea of t h e  l aw so as to b r i n g  i t  more  i n  H n e  w i th the n eeds of the 
p e rson whose r i ghts are  affected b y  i t. 

W h i l e  T h e  Saskatchew a n  P er·sona! P rope_rty Sec u r i ty Agj; w as not the f i rst of 
i ts k i n d  i n  Can ad a, i t  d id i nt ro d u ce i nto Can ad i an l aw a n umbe r  of i n n ovation s.1 

Most of these i n novat i o n s  w e re i ncor p orated i n  the U niform P ersona l  P rope rty 
Sec u r it y  Act,  1982 ,  p repared  b y  the U n i fo rm Law Confe r e n ce of Canada and i n  the 
r·ece n t l  y e n acted O n ta r i o  P erso n a l  P rope rty Sec u r i t y  A ct. I n  add i tio n , the 
Saskatc h e w an Act served  as a mod e l  for the bas i c str u ct u re of the A l be rt a  an d 
B r i t i s h  Co l u m b i a  Pe r so n al P ropecty__l)eq,l-.d.!Y_ _ _Act�. 

T h e ap p a re n t  s uccess of Jh� P er so n al ProQ§. rty Sec u r i ty A ct d oe s  n ot mean 
that i m p rovemen ts can n ot be made. C l ea r l y the b as i c  con ce p t s  a n d st ructu res  of 
the A ct are  as sou n d  n o w  as the y  w e re when i t  was e n acted ove r  sev e n  y ears ago. 
How e v e r ,  the Comm i s s i o n  i s  con v i n ced that the t i me h as come to re-exam i n e  the Act 
i n  t h e  l ig h t  of e v e n ts that have occ u r re d  s i n ce the l eg i s l at i o n  w as f i rst e n acte d . 
I n d ee d , It i s  p roposed i n  t h i s  report that the Act be repeaied a n d rep l aced with a 
n ew A ct that d i ffe rs i n  man y min o r  r es p ects f rom the c u r re n t  A ct. Sev e r a l  f actors  
led the Comm i ss i o n  to  cone! u d e  t h at a new Act is  w a rranted . Each of these factor s  
i s  bt� i ef l y d i sc u ssed I n  t h e  n ext sect i o n  of thi s  report. I t  i s  o b v i o u s  that, b y  
t h em s e l v es ,  sev e ra l  of these facto r s  are  n ot s u ff i c i e n t l y i mportant  to have i n d u ced 
t h e  Com m i ssion to reco m m e nd a n e w  Act rather t h an ame n dmen t s  to the ex i st i n g  A ct. 

----· -�--------

1 For a comparison of The Saskatchewan Personal Property Security Act with the former Ontario 

Per_llonal__frgperty _ _Ac;,:t_ and the current t1ani toba Personal Property Security Act, see R. c. C. Cuming, 

"Second Generation Personal Property Security Legislation in Canada" (1981-82) 46 Sask. La,w Rev. 5. 



Hov.fe\/er, there is one factor,, harmoni cf the pEr·sonal property secu ity avJ 
of Western Canada, that dictates this approach. 

II. FACTORS UNDERLYING PROPOSALS FOR i\ NEW PEHSONAL PROPERTY 
SECURITY ACT. 

1. Oversight on the Part of the Drafters of the Act. 

Ih�,Per�Qr\C!LPr.QP�rty Segurit.y_.t;.ct is a very complex an mu!ti-�faceted piece 
of eg, It introducEd c::,;ncepts anj approachss at! wr:, �<'Jere to 
Saskatchewan law and sorne of \-vhich had no orecedBnts anywhere. Not only dirl 
the Act reform the basic iaw of personal property security trcmsact1ons, but it had 
an imoort1.nt ,o;ffect on n mb<::r other prC'Ii ai statutc:,;3. A.ll thi ns; thi' 
case, one might expect that matters would be overlooked by the drafters of the Act. 
In ad iticn, othr�r matten, that v.;er<-; n:Jt wdre :'lot c.HTc;ctl or 
adequately addressed n the leg siation. In other �'lords, experience ·..;ith the Act 
OVer ast Se\en /9dY'S t:LS :D tr,e (l'��e,__: fc: a cor,.::;j :3 a:tlOLc.nt rjn,:_; 
tuning" of the leg station. 

n '1e d wa•·'e '=1'1d :.,£VE. Y';;:'in- s v<':''"Y ',.m 

tirne. While the software designed; for thf� Personal Prop,arty Reg istry as ri nal y 
"s�ate of th art", �lev ts e>vu,- H'e ;;,.st .·se,·:m ye>J'S , a\ il,dL'.ed the 
Cornrrdssion to iook at some rnajor changes in the approach to the Registrv, Thls 
is not i:o say that th� F\egistr y software ha<:> rernalned unai ter8d c.r mdmpr"O'v ed over 
the last se'.'"'n years. tv!c;ny irnpro\'erne"1ts Hov·ev"'l', th2 
innovations discussed in thi report are of a type th::�t, to �rnplement therr:, will 

tatq Cl .:;hf;.;YJgE; ncf or, \/ thEi iE' ry \flaY :c' b t W i i p i ion 
the Act and the Regulatior:s. 

3. Judicial Construction Inconsistent with Under-lying Policies of Th�_Pif?rsonal 
I:r��L.tt S�uritL_Act 

As noted above, It the opi ion the Comm1ssion tnat general y 
Sa.s C<>urt�; h ve SOL'3hi tc !ernan th'.' ici,;s )f the Ac ' 

approach used has been very construr.tive and reflective a esi re to ensu that 
!ega! doctrines and approaches d splaced by the Act are not ntmduced through 
jLJ ic: i it5 pr.J/ison::;" HYWeler1 'n he Jpi 10n the C:orr liS';:iOr, 
Saskatchewan courts have misconstrued a w but important, featln'"8S the Act 
th&reby 1imitmg th& vetless oi the legislation. A new Act would clar-if_y 
aspects of tht:· t.:nderly'rg poll es the Act sc as to nsu:-e +hat va.guc"!esr: in 
the draftrng of the iegtsiatton does not mislead th<s courts witn respect to these 
featur<::c,s i 
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4. Harmon i zat ion of t he Personal P ro p e rt y  Secu r i ty Law of Western Canadian 
Ju r i sd i ct i on s  

I n  1985 r e p resentat i v es f rom the g ov e r nmen t s  of AI b erta, B r i t i sh Colum bia, 
Sask a n d M a n i con v e n ed i n  E dmonton to ex p l ore  the b i! ities  of co­
o r d i n ated act ion In the form u l at i o n  of reformed p e rso n a l  p ro p e rt y  l egis l at i o n  I n  I 
j u r i sd i ct i o n s  i n  Weste r n  C a n ad a. As a res u l t  of thi s  meet i n g, the Wester n  Can ad a  
P e rso n al P ro pe rt y  Sec u r i t y  Act Committee was formed.2 The Commi tt ee has h e l d  
a n n u a l  meet i ngs s i n ce i ts format i o n . 

At 1989 rneet i  n g  ap p rova l  w as g i ve n  to a mr"'"''"'' 

Wester�n Ca n a d a  Pe rso n al P Act ,  ( to as the W C P PSA). 
he Act w as s l ight l y  i f i ed at the 1990 meet i n g. The WC P PS A  has been g 

to se rve as a v eh i c l e sec u r i ng s u b stant i a l l y u n i fo rm -'--'!":'-'--=�=='-'--'-""'-='"-'--�....__-::c=��-'�=-.__ 

i n  A l b e rta, B r i t i sh Co l um b i a, Man i Nor th west Ter rito r i es ,  Saskatchewan 
a n d Yuko n .  

I n  1988 the A l b e rta  is l at u re  
s u  a! y mod e l l ed o n  a 1988 d raft l egis l ation w as 
not d esign to come i nto w ithou t  m i no r  ificat i o n s. ame n dme nts 
were e n acted to ref l ect the 1990 cha n ges to the Act. The Act  came i nto 
en 1 ,  1990. 

i s l at u re the 
P i n  the s p r i n g  Th i s  Act was v e r y  
o n  H1e 1989 \A/C P PSA. A s  w th some f u rther m i n o r  cha n ges w e re 
made to th s l e g i s l at io n  i n  1990 to b ri n g i t  in I n e  A! Act a n d the 
model Act. The Br it i sh Co l u m b ia Act came nto o n  

T Atto r n ey fo r M an itob a  has stated that he i s  interested n 
i ng the ex i n g  M a n i to ba a n d r-ep l ac i n g  it 

leg s l at ion that w li b r i n g  !V1an it ob a  
more i n  lin e  w ith equ i va lent  l n  othe r Can ad i an 

It s op i n ion the Commiss io n  
a Saskatchew a n  ts f rom 

s i m i l ar to the ��·�,=�-��'-·�- "�:r�o��--

d terr i to ries. 
fina n c i n!J b 
j u r is d  ct io n s  i n  Wester n  
u n  t y  w i l l  e ve r  e l i 

n 
v e r y  

2 ThE· Comm1 ttee \vas the product of exasperat1on experiencli'C by those who had worked u nder t ile 
cwsplcPs of t he Canadian liar Association and the Uniform Law Conference of Canada to secure 

harmonization of personal property security law among all t he common law jurisdictions of Canada. 
It was clc::.r at that timf! t hat Ontario was not particularly interested 1n harmonization and was 

dete rmin.:•d to gu its <.'1-m way and to pay little regard to development s  i n  t his area o f  the law 
;o!sewhere in Canada. The result i that t he recently enacted Ontario f!zT§.onat Prop�J:'.l.Y_S.�curit v �.s;;_t 
1 s cl i fet'en t in many m inor respects and in a f(�W major respect.s from its counterparts in Alberta and 
British Columbia� 
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r ed uce t h e  d i ff i c u l ty associate d  w i t h  fas h i on i n g secu red l e n di n g t ransact i o n s  to 
meet the sep arate r e q u i r em e n ts of seve ra l  j u risd i ctio n s. It wi l l also r e d uce t h e  
i nc i d en ce .. 1 t r a p sH p ro d u ced y p ec u l i ar r e g i st ra.tlon r e q u ireme nts o r  
u n u s u al p r i o r i t y  ru l es of ''foreig n"  l aw .  

I n t e r  j r i s d l  i o n al u nifo, mity of l aw has anot h e r  i m p o rtan t  benefit, It 
h asten s  t h e  p rocess of j u d i c i al c l a ri cation of t h e  area of the l aw i n  ved . In  
ot h e r  wor d s, w h e n  t h e  same or  s u bstant i a l l y  t h e  same l e gis l ation exis t s  i n  seve r a l  
j u ri lot i o n s ,  j u di a l  i nte r p retation of rev i sio n s  of t h e  l e gi:3 l at i cm r e n d e r ed in one 
jur i  i ct i on s l i  y to be i nf l u en ti i n  the ot h er j u  s d ict i o n  I n  thi s way 
am b i g u ities i n  t h e  l e g i s l at i on a r e  remov e d  m u c h  more rap i d l y  than wou l d  be t h e  
case w he re t h e  cou rts of a s i n Jie ju r i sd i ct i o n  m u st b e  re l ie d  u po n  to remove t h e  
am b �j it i es� 

Anot h e r  feat u r e  of a co-ordi n at e d  a p p roac h to d ev elo p m e n t  of t h i s  area of 
t h e  l aw i s  the o p p o rt u n for s h ar i n costs of t h e  d ev e l o p m e nts, It obv i ous 
that the n ei g h bo u ri n g p rovin ces hav e  ben ef i tted a g r eat d ea l  f rom t he p ionee r i n g  
efforts u n d e rt aken ln  Sas k atch ew a n  i n  t h is a r ea. S hou l d  o n e  or mor e  of t h ese  
j u r i  ct i o n s  d ecid e to take ove r tem porari l y t h e  rol e  that u nt!l  rece n t l y 
Saskatch e w an p l ay e d  i n  t his respect,  it w ou l d  b e  to the adva n t a g e  of S askatc h e w a n  
r es i d e n ts to b e  i n  a p osit i o n  to t ake advantage  of som e  of t h e  k n o w l edg e obtai ne d  
3.t t cost of tax p ay e rs of other pr�ovin o3s, A. h e  v e r y  I i t  vwu l d  b e  
ben efic i to be a b l e  to p artic i p at e  i n  joint  d ev e l o p m e n t  activiti e s  with  other 
j u r i sd i ctio n s  h av i n g  v e ry sim i l ar s y stems for t h e  r e g u l ation of p e r sona l  p rope r t y  
s�cu y t ran sact i on s .  

HI. THE APPROACH TO R E FOR�,. A NEW PERSONAL P ROPERTY SE CURITY ACT 

As In d i cated  ear l ie r  i n  thi s r e p o rt ,  t h e  Com mission h as con c l u d ed t h at t h e  
best w ay to a d d r ess t h e  nf.::e d  f u rt h e r  refo r m  i n  the a rea of p e rson p ro p e rt y  
secu t y  l aw i s  to r e p ea l  the exist i n g  P e r sgna !  P roperty �_ec u rity ,L\ct an to rep l ac e  
i t  w it h  a n e w  Act p atte r n e d  s u bstan t i a l l y  o n  t h e  W C PPSA. T h i s  concl usion w as 
i n d u ce d  b y  t h e  r ea l izat i o n  t h at ,  w h i l e the re  are  few,  i f  a n y ,  con ce p t u a l  diffe ren ces 
b et w ee n  th ex i st i n g  A ct an d t h e  1989 W C PPSA, t h er·e i s  iar g e  n umber of sma l l 
d iffe r e nces.  It w ou l d  r e q uire  a cor respondi n g l y  l ar g e  n u mbe r of amen d me n ts to 
t h e  exist i n g  Act in o rder to b r i n g  It in l i n e w it h  1989 WCP PSA and t h e  Acts of 
AI be rta a n d Britis h Col u m bia. W comp l ex  l e gis l ation is ame n d e d ,  the r e  i s  a l wa y s  
potential for confu sion and o ve rs i g h t  o n  the p a rt o f  p r act i tio n e r s  a n d  j ud g es. The 
e n actm e n t  of a n e w  A ct p rovid es a h ig h l y  visi b l e  sig n al t h at t h e  l aw h as b e e n  
chan g e d .  P roceedi n g  b y  w ay o f  ame n d me n ts t o  the exist i n g  Act wou l d n ot avoi d 
h avin g to ad d ress the prob l em of ratio n a l i zation r i g h ts acq ired u nde r the 
exist i n g  Act a n d g hts acq ui r e d  u n d e r  t h e  r efo r m e d  l eg i s l at i on.  

T h e  Com miss i o n  h as n ot o v e rlooked t h e  fact that a g reat deal of ve r y  
v a l u a b l e  case l aw h as bee n  d ev e l o p e d  a ro u n d  t h e  w o r d i n g o f  t he e x i s t i n g  A ct .  
How ev e r ,  sin ce m u ch o f  t h is case l aw was e x t a n t  a t  t h e  t i m e  t h e  WCPPSA w as b ei n g 
p re p a r e d , an d s i n ce m a n y of the key p rovis i o n s  of the mod e !  Act w e re bas e d  o n  t h e  

4 



ex i st i n g  Sas k at c h e w a n  A ct, l i tt l e  o f  t h i s  
t h i s  casG a'r� w I i nte n t i o n al l y  reve rsed 

iaw w i l l  b e  l ost. 
mod i f i e d  b y  t h e  

cou some of 
Act. 

IV. THE RECOMMENDED NEW PERSONAL PROPERTY SECURITY ACT 

T h e balan ce of t h i s  report con ta i n s  t he ex i st i n g  P ersona l  P roperty S e cur:_j1;L 
t\ct w i t h  eac h  p rov i s i o n  u n d e r l i ne d , t h e  cor respon d i n g  p rov i s i o n  of t h e  p roposed 
n e w  Act an d a s h o rt com m e n ta r y  i n d i cat i n g  t h e  reaso n s  for a n y di ffer e n ces bet w ee n  
t h e  tvw. 
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PROPOSED ACTS. 1 ,  2 ( 1 ) ( a )  EXISTING ACT S. 1, 2( 1 ) ( a) 

IHE_e_f:_BSQNAL PROPI;RT Y  __ $ECl)_RIT'(_ACT 

SHORT TITLE 

( ex i st i n g  a n d p roposed Act) 

1 T his Act may b e  c ited as T he Personal J?roper:J:_y__Security A£!. 

2 

INTERPRETATION 

( 1 ) In t h i s  Act, 

(exist i ng Act) 

.UV. :_acc�igns"_ or "1!<:ce§§i on _good§_: m��!'}§_g_QOds_ thatiire 
jnstalled i n  or affi xed to o�h er goods i n  S!Jch a manner or 
Utlg�__r___§UCh -�lrCI,!fllStances C!§_ to res u l t_  ill_j:f:lei r Qecomin_g 
i nJaw liD acc�ssipn to tb.!LQt:I:L�r__good§ q_nd1_jn_r�l�_ti on_ to 
acce�si on goa<�§� 

ill "otber goods" means goods to_!lh i ch_accession goog_� 
�r-� affi �_ij_Q[__E.t_"tach�_g�o_cj 

(jjJ "th�_ whol e "  mean�_ t h e  _accessi on_ good s  and the 
gth er. goo_Qs__; 

* * * 

( p ropose d  A ct) 

( a )  "accessi on s "  means goods t h at are instal l ed in  or affixed 
to oth er goods; 

COMMENT 

It w11 b e  n ote d t h at t h e  d ef i n iti on of t h e  term access o n  h as bee n  
s i g nif i c an t l y c han g ed i n  t h e  proposed A ct. U n d er t h e  exist i n g Act, t h e term s i n 
re a l i ty n ot defi n e d .  T he p u r p os e  o f  exi s t i n g  sect i on a )  i s  to m ake it c l ea r  t h at 
t h e  comm on l aw con cep ts of accession are i m po rt e d  into t h e  A.ct. In ot h e r  words, 
tile tes ts of t h e  commo n  l avJ a re to b e  u sed w h e n  d eter, m i nlng w h et h er o r  not good s 
h av e  become attac h e d  to oth er goods in suc h a w ay that t h ey are to b e treated i n  
avJ as par t  of t h e  good s t o  w h c h  t h ey a r e  attac h ed . By contr-ast the d n i t! on of 

t h e  term in t h e  p roposed A ct i s  i n  rea l i ty a d ef i n ition. In ot h e r  w ords i t  pmv i d es 
a t e s t  fo r dete rm i n i n g  w h en g oo d s a r e  to b e tre at e d  as p art of t h e  goods to w hich 
t h ey a r e  attac h e d .  T is occ u r s  v;hen t h ey are i nsta l l ed or aff ixe d to othe r gc)od s. 



PROPOSED ACT S. 1 ,  2 ( 1 ) ( a )  EXISTING ACTS. 1, 2(1)(a) 

There are two reasons for the change in approach reflected in the definition 
contained in the proposed Act. The first is the uncertainty as to what is the 
appropriate test at common law. This uncertainty is reflected in the following 
excerpt from Crossley Vaines on Personal Property, 5th ed. at page 432: 

To this and similar problems (which have been strangely neglected in 
the English courts) a more precise answer may be found in the many 
Commonwealth and American decisions dealing with accession in relation 
to motor vehicles. The right of accession gives the property in the 
whole to the owner of the principal chattel, which is probably that 
which is the greater value, and the degree of annexation sufficient to 
constitute an accession may be decided in the light of various tests: 
(1) that of severability or "injurious removal"--can there be a 
separation of the original chattels without destroying or seriously 
njuring the whole?; (2) that of "separate existence"--has the 

incorporated chattel ceased to exist as a separate chattel?; (3) would 
the removal of the incorporated chattel destroy the utility of the 
principal chattel? Yet another test has been suggested as one 
particularly suited to English law because of its flexibility and by 
virtue of its association with realty, namely the test of the degree and 
purpose of annexation. 

It can be seen that the tests set out in this passage are not compatible and their 
application can produce different results. In this regard see, Industrial 
Acq�ptance Corp. Ltd, v. Firestone Tire & Rubber Co. of Canada Ltd. [1971] S.C.R. 
357. 

The second reason for including a statutory test of accession IS that under 
the more popular common law test, the so-called "injurious removal test" (see IIford 
B_ivertQ_Il __ Airwa_y§_ Ltd v. Aero Trqdes (\r1/�§Jern) __ lct9_.!. (1977), 76 D.L.R. 742 (Man. 
C.A.)), very few things can be accessions with the result that section 37 has little 
significance. This point is made by Professor Goode in Hire Purchase Law and 
Practice at page 750: 

'"/hat is regarded as capable of removal without material injury will 
change in the light of technological advance; and techniques for 
replacing components have now developed to the point where 
compelling evidence will be required if the court is to be persuaded 
to treat the added chattel as having passed by accession ..... Hence in 
disputes concerning cars and lorries--the principal source of battles 
ovet- accession--the following have been held to be readily rernovabte 
without material damage and thus not to pass as accessions, namely 
tyres, tyre casings and mner tubes, engmes, batteries, connecting 
rod bearings, heaters, a detachable truck bed removable from the 
chassis and motorbus bodies attached to trucks. Indeed if one excluded 
the minor-! decision in which tyres have to pass as accessions, 
there are v'ery few r�eported cases in which a claim based on accession 
has succeeded. 



PROPOSED ACTS. 1, 2(1)(a) EXISTING ACTS. 1. 2(1)(a) 

Section 37 provides a set of priority rules designed to regulate the relative 
rights of a person holding a security interest in an item of goods that is attached 
to other goods, and a person who has or acquires rights in the combination of 
goods. There is little point in having such a scheme in the Act and at the same time 
having a test of accession that excludes most commercially important situations of 
the kind contemplated by this scheme from the scope of the Act through the 
definition of the term accession. 

The pr,oposed Act will continue to draw a distinction between "other goods" 
and "the whole". However, since these terms are used only in section 38 of the 
proposed Act, as a matter of good drafting, the definition of these terms has been 
moved to section 38. 

The definition of the term "accession" in the proposed Act is very skeletal. 
It implies aspects of the common law approach to accessions. It is sti II necessary 
to identify which item is the accession and which is the principal chattel (the 
"other goods"). 

Endemi to the changes m the law that would be affected by the proposed 
Act is the potential problem of conflict and legal confusion arising from the 
necessity to recognize, after the proposed Act becomes law, rights arising under 
the existing Act or under existing common law rules. Fortunately, the problem 
appears to be of little significance in the context of accE!SSions. As noted above, 
section 37 of the existing Act has a very narrow scope since very few items of 
commerciai significance are accessions. This will not be the case under the more 
inclusive approach contained in the new definition. Under the current Act, a 
security interest in an itern, which wou!d be treated in law as an accession after 
the proposed Act comes into force, would be separately perfected by registration 
of a financing statement. However, the change in characterization of the item under 
the new Act will not place this security interest in jeopardy. In other words, the 
effect of section 38 is to permit a security interest in an accession to be taken and 
separately perfected. In the result, the fact that the item becomes an access1on 
makes no change in the perfected status of the security interest in the accession. 
vJhat it does do, howe·Jer, lS to provide a regulatory structure to deal with the 
enforcement of the security interest against the accession. This structure is not 
available under existing law. The application of this regime to security interests 
in goods that are attached or affixed to other goods can only be beneficial. 

This is not to suggest that, under section 38 of the proposed Act, the 
priority position of the holder of a security interest in the accession will not be 
affected should the security interest not be perfected. There is no doubt that it 
w ill. For example, under section 38, a person who takes a security interest in the 
whole (the accession goods and the goods to which they are attached) takes free 
from an unperfected security interest in the accession even though at common law 
the seller d id not have an interest in the attached goods. Under existing law, the 
principle of nemo dat quod non habet would give priority to the holder of the 
security interest in the attached goods since the title to these goods would not 
vest in the seller by operation of law. Under section 38(3) of the proposed Act, a 
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PROPOSE D  ACTS. 2(1)(b)-(c) EX I ST I NG ACTS. 2 {1)(b ) 

p e rson w ho ta k es a n  i nt erest i n  the whoie has p r i o r i ty o v e r  a n  unperfected 
sec u r i ty i n te rest i n  t h e  accessi o n  and a plea of nemo dat quod non h ab et would be 
of n o  avail to the holder of the security i n te r est. It i s  the o p i n i on of the 
Com m i ss i o n , h o w e v e r, that this change in t h e  law will not b e  disruptive. 

(ex i sti n g  and proposed A ct )  

(b) "account" means any monetary ob l i gation not evidenced 
by chatte l  paper,  an i nstrument or a security , w hether 
o r  not i t  has been earned by performance: 

COMMENT 

T h e r e  i s  n o  c h a n g e  i n  t his  d efin itio n .  

( existi n g Act ) 

The term " advance " i s  not d efi n ed i n  t he exi sti n g  Act 

*** 

( p roposed Act ) 

( c) "ad vance" means the payment of money, the p rovision of 
cre d i t  or t h e  g i v i n g of val ue  and i nc l u d es an y l i abi l ity of 
t h e  debtor to pay i nterest, cred i t  costs and oth e r  charges 
or costs payabl e by t h e  debtor i n  con nection w it h  an 
advance or  the en fo rcement of a secu rity i nterest secu r i ng 
the advance; 

COMMENT 

This definition has been d er- i ved from t h e  defi n i t i o n  of " f u t u r e  ad v ance " n 
the existing Act. Under the proposed t h e  terms "'a d vance"  and "future 
advance" are sepa.r-ately d ef i ned . Th e term " ad v an ce "  i n c l u d es " f u t u r e  adva n ce "  
but not all "ad a n ces" a r e  "fu t u re advances'. 

Bot h secti 
"ad ances" 

c h a n ge w as thought to be a d esirab l e  as a " ho u se k ee p i n g "  measu re.  
20(2) and i ts cou nter part i n  t he proposed Act ,  sect i on 6 refer to 
whereas sect i on s  14 and 35(4) of the ex i st i n g  Act and thei r  

9 



PROPOSED ACTS. 2{ 1 )(d) EXISTING ACTS. 2 ( 1 )(c)-(d) 

counterparts in the proposed Act, sections 14 and 35(5), refer to "future 
advances". 

The reference in the definition to interest, credit costs and charges payable 
by the debtor is designed to remove any doubt that these items are advances 
referred to in section 35(6). 

(existing Act) 

ill "buildin_s_: includes a structure, erection, mine or work 
built, er�ct�Q_Q[ con§_tructed_g_!L_o_r_j_rt land; 

*** 

(proposed Act) 

(d) "building" means a structure, erection, mine or work built, 
constructed or opened on or in land; 

COMMENT 

There is no change in this definition. 

(existing Act) 

{_d) :·bldlldir]_g_m�teri�ILitJcly_ges_g_ood§_ thl!t____M� ____ QLQecome SQ 
lngorporated or built into a_building so that their removal 
)'IOY1Lnece�sarjly i ny_ol v� _ __ll!�_re1119vaLor _qestructio!L__of 
§Ome _ __gth�art QL1_b!L_puilding_ and thereby cause 
_sul:!_!')tan_tial c1��!1�9- th�_buildin�1!CtJrom_the YiiLU!! 
Qf ____ th�_ goods removed, but q�_not include: 

ill goods that are severable from the building or land 
m�rely _ __Qy _ _ un�_cre\llfi.!'l9_Lunt>_eltinlh_ y_ncll';l_r:!!Qing_()r 
_yn_couQI i ng�. _()_r _____ J;>_y___ -�"J�_Qj:her_ mej:ho_Q_Qf 
disconnection; or: 

_(_ijJ machinery installed in a building for use in carrying 
Q!! an1tctLvttY ____ whE!re th�_____Q_nJ�bstanti�I dC!rnag�, 
apart from the valu� of the_machiner�moved, 
_tt)a_1_____W_Q!-!__l_c!neG_�sar"j_ly__be ql_!.!Sed to :tb�J>!-1 i I d i_n___g__ in 
removing_ the mac:;hin�r::_y_____therefrorrl____JJL_that arisjr:!_g 
from the removal or destruction of t_he b�d C?L.-9a§illil 
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PROPOSED ACT S.  2(1)(e) EX I ST I NG ACT S .  2(1)(d) 

on or i n  w hj_gh the mach i nery i s  set and the maki ng 
or enlargement oLan_QQeni ng i n  the wall s  of !be 
b u i ld i ng suffi c!�n1for t h e  removal of t h e  mach i nery; 

*** 

( p reposed A ct )  

(e) " bui l d i ng materials" means mater i al s  that a re i ncorporated 
or bu i lt i nto a b ui l ding and i nc l u d es  goods attach ed to a 
bu i l d i ng so t hat the ir  removal 

(i) would necessar i l y  i nvol ve t h e  d i s location or 
d estruction of some oth er part of t h e  bu i ld i ng and 
cause substant i al d amage to t h e  bu i l di ng, apart from 
the loss of val u e  of t h e  b u i l d i ng resu lt i ng from the 
removal, or 

(ii) would result in weakening the structure of t he 
building or expos i ng t h e  b u i l d i ng to weath er damage 
or d eterioration, 

but does not i nclude 

(iii) heating, air conditioning or conveyanci ng devi ces, 
or 

(iv) machinery i nsta l led i n  a bui l d i ng or on l and for u se 
i n  carry i ng on an act i v i ty i n  t h e  b u i l d i ng or on the 
land; 

COMMENT 

T h e  d ef i n ition of " b u i l d i n g  mater i a l s" i n  t h e  ex i st i n g  Act d i ffers i n  sev era l  
t�espects f rom t h e  d ef i n i t i o n  of t h e  ter m i n  t h e  p roposed A ct .  H o w eve r ,  a l l t h e  
diffetences are a res u l t  of efforts to c l ar i fy the d ef i n i t i o n . T h e y  d o  n ot r epresen t  
a d i ffere nce i n  approach or po l icy . 

The m aj or differen ce b et w ee n  t h e  two i s  t h at the def i n i t i o n  i n  the proposed 
Act ad d s  an  ad d i t i o n al test: would removal resu l t  i n  wea k e n i n g  of t h e  st ruct u re 
of t h e  b u i ld i n g  or t h e  ex pos u re of t h e  b u i l d i n g  to weather damage or 
d eter-i o r at i on ?  U n d e r  t h e  d ef i n i t i on i n  t h e  e x i st i n g  Act , an  a r g u me n t  can b e  made 
that i tems such as w i n do w s, w i n d o w  f rames, exte r n a l  doo r  f rames,  s i d i n g, etc . , 
w h i c h are g enera l l y con s i d e re d  to b e  an i n tegral  part  of a b u i l d i ng , and t he re fore ,  
bui l d i n g  mate r i al s , a r e  severa b l e  from t h e  b u i l d i n g  b y  u n scre w i n g  o r  some other 
met hod of d i sco n n ec t i on w t h o u t  d est r u ct io n  of some ot h e r  part of t h e  b u i l d i n g . 



PROPOS E D  ACT S .  2 ( 1 ) ( f ) - ( g )  E X I S T I NG A C T S .  2 ( 1 ) ( e)- ( f )  

T h i s  i s  a prod u ct of mod e r n  con st r u ct i on tec h n i q u es .  W h i l e i n  g e n er al t h ere i s  n o  
good reason w h y  sep arate sec u r i ty i nterests i n  some of t h ese t y p es of goo d s 
s h ou l d  n ot b e  reco g n i ze d , i t  w as t h o u g ht t h at t h e  Act shou l d  n ot encourage o r  
faci l i tate t h e  sep arate f i n a n c i n g  of items ,  the remova l  of w h i c h  w o u l d  result i n  
wea k e n i ng of t h e  st ruct u r e  of t h e  bui l d i n g  o r  expos i n g  i t  to weat h e r  d amag e  o r  
d eter i orat i on.  T h i s  po l i cy is  n ot h i n g  more t h a n  an amp l i f i cat i o n  of t h e  "su bstant i al 
d am a g e" test of t h e  ex i st i n g  d ef i n i t i o n .  

U n l i k e t h e  d ef i n i tion i n  t h e  exi sti n g Act ,  t h e  d ef i n i t i o n  i n  t h e  pro posed Act  
makes i t  c l ea r  t h at h eati n g ,  a i r  con d i tion i ng  an d con vey anc i n g  d ev i ces are n ot 
b u i l d i n g  mate r i a l s. I t  a l so exc l udes m ac h i n e r y ,  h owever attac h ed , t h at h as been 
i n stal l ed for u se i n  car ry i ng o n  a n  act i v i t y  i n  t h e  b u i ld i n g. 

I t  i s  t h e  v i ew of t h e  Com m i ssi o n  t h at t h e  c ha n g es con ta i n e d  i n  t h i s  def i nit i on 
are  n ot s u c h  as to war rant s p ec i a l  meas u res to p rotect r i gh ts ari s i n g  u nd e r  the 
ex i st i n g  Act. To t h e  exten t  t h at t h e  d ef i n i t i on i n  t h e  proposed Act i s  b road er, i t  
exol u des from t h e  op erat i on of sect i o n  36 a b road e r  ran g e  of goods.  However, as  
a p ract i ca l  matter ,  i t  is  very u n l i ke l y  t h at a n y sec u re d  p arty w i ll b e  p rejudi c e d  
s i n ce t h ere i s  n o  e v i d en ce t o  in d i c ate t o  t h e  Com m i ss i o n  that sec ur,e d  p ar-ties rel y  
o n  i tems s u c h  as exte r n al w i n d o w  f rames, d oo r  frames and s i d i n g  as collate r al 
und e r  t h e  ex i st i n g  Act. 

(ex i st i n g  a n d [p roposed Act) ) 

( e)[(f)]  '"chatte l  paper " m eans one or more writ i n gs t h at evi dence 
both a monetar y  obl igation an d a sec ur i ty i nterest i n  or 
l ease of specific goods or a secu ri ty interest i n  speci fic 
goods and accessions, but  d oes not i nc l u d e  a sec u rity 
ag reement p rovidin g for a sec u r i ty i nterest i n  spec if ic  
goods an d after-acquire d  goods oth er t han accessi ons; 

COMMENT 

T h e re is no  change i n  t his defi n i t i on.  

(ex i st i n g  an d [ p roposed A ct] ) 

( f)[( g )] "co l l ateral" m eans personal p rop e rty t h at i s  s u bject to 
a sec u r i ty i nterest; 



PROPOSED ACT S. 2 ( 1) ( h )  EXIST I NG ACT S. 2(1)(g) 

COMMENT 

There Is no change i n  this def in i tion 

----------

(ex i st ing Act) 

l9l "con§_i_g_nment" means an agreement under which goods are 
�(;!liY�ed tQ3t.Qerson, �Jm.Jn the orgin!irY course_gf 
PI.J?ines��<:!l::> in goods gf_ that descrir:�J:J9Ih for sal�-" 
r�§ale or let!§t: .... by_a person_wl:lg...; 

ill lr:tJ:he ordinary course of business deals in goods 
o_f_that description; and 

{iiJ reser-y_�§� proprietfirY_Jfiter:est in_th�Lg_qods atter 
they __ l]_gy� been delj_v�r�d.; 

but _QQes not include an agreement under which goods are 
delivereg_ to a person _for sale or lease if the person Is 
generalLY known in th� area in which he carri_es on 
!:>_t.J§ines�_ top�§?llir!9_ or t�li§ii'Jg_ggods 9L9tbers. 

* * * 

( p ro posed Act) 

(h) "commercial consignment" means a consignment under 
which goods are delivered to a consignee for sale, lease, 
or other disposition to a gnee, who, in the ordinary 
course of the gnee's business deals n goods of that 
description, by a consignor who, 

(i) in the ordinary course of the consignor's business 
deals in goods of that description, and 

( ii) reserves an interest in the goods after they have 
been delivered, 

but does not include an agreement under which goods are 
delivered 

(iii) to an auctioneer for sale, or 

(iv) to a consignee for sale, lease or other disposition 
if the consignee is generally known to the 
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PROPOS E D  ACT S . 2 ( 1) ( i) EXI S T I NG ACT S .  2 ( 1 ) ( h) 

c red i tors of the consi g nee to be sel l i n g or l easing 
good s  of oth ers; 

COMMENT 

T h e re are sev e ra l  m i n o r  d i ffer e nces b etween t h e  e x i st i n g  Act and t h e  
p roposed Act. How ev e r ,  n o n e  o f  t h ese ref l ect a c h an g e  i n  scop e  or p ol i cy of t h e  
Act. T he y  are d es i g ne d  to c l ar i fy t h e  d ef i n i t i o n .  

I t  w i i l  b e  n oted t h at t h e  d ef i n e d  te rm h as been c ha n g e d  f rom " cons i gnme n t" 
to " comm erciai cons i g n m e n t" .  T h i s  w as d o n e  to avoi d con fu s i o n  w i t h  t h e  te r m  
" con s i g nm e n t" con ta i n e d  i n  sect i on 1 ) (b ) .  I n  t h i s  sect i on t h e  term "cons i g nme n t" 
r efe rs to a t ra n sacti o n  i n  t h e  for m  of ass i g n m e n t  t h at ,  h o w e v e r ,  i s  e ssen t i aUy a 
sec u r i t y  a g reem e n t. S ec u r i t y  cons i g nme n ts a re s u bject to a l l of t h e  p ro v i sions of 
t h e  Act. T h e  term " commerc i al con s i g n me n t" refe r-s to ce rtai n t y p es of t r u e  
cons i g n m e n ts t h at are d eemed b y  sect i o n  3(2) to b e  sec u r i ty ag reements on l y  for 
t h e  p u rp oses of t h e  con f l i ct ,  p e rfect i on a n d p r i o r i t y  sect i ons  of t h e  Act.  

T h e  defi n i t i o n  i n  t h e  p roposed Act spec if ica l l y  exclu d es con s i g n ments to 
au ct i on e e rs. T h i s  exc l u s i o n  is i m p l i c i t  i n  t h e  d ef i n i t i o n  i n  t h e  ex i st i n g  Act. 

T h e  d ef i n i t i on i n  t h e  p roposed Act exc l u d es con s ig n m e n ts w he re i t  i s  
g e n eral l y  know n t o  t h e  c red i to rs of t h e  consi g n ee t h at h e  o r  s h e  i s  sel l i n g  o r  
l eas i n g  goods of oth e rs, w h i l e the d ef i n i t i o n  i n  t h e  ex i st i n g  Act refe r s  to g e n e ra l  
k n o w !  g e  t h is fact i n  t h e  a r e a  i n  w h i c h  t h e  d ebtor car r i es o n  b us i n ess. I t  w as 
t hought  t h at s i n ce cre d i to rs are t h e  p r i m a r y  rec i p i e n ts of t h e  protect i on prov i d e d  
b y  i n c l u s i o n  o f  t r u e  cons i g n me n ts i n  t h e  Act,  lt was d es i rab l e  to ma k e  speci f i c 
referen ce to t h em in  t h i s  con text.  

( e x i st i ng a n d [p  reposed Act]) 

(h)[( i )] "consumer good s" means goods that are u se d  or acq ui red 
for use p ri mari l y'  for person al ,  farni l y  or househol d 
pu rposes; 

COMMENT 

T h e re i s  n o  c h a n g e  i n  t h i s  d ef i n i t i o n .  How ev er·, see sect i o n  1 (3) of t h e  
proposed A ct .  
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PROPOSED ACTS. 2 ( 1) ( j)- ( k) EXISTING ACTS. 2 ( 1) ( i)- ( j) 

( ex i st i n g  an d [p roposed Act]) 

(i)((j)] "court" means Her Majesty's Court of Queen's Bench; 

COMMENT 

T he re i s  no c h an g e  i n  t his d ef i n it i o n . 

( exist i n g  Act) 

ill "creditor" includes an assignee for the benefit of 
creditors, a trustee in bankruptcy and an executor. an 
-�dministrator or a C0fJlmittee. 

* * * 

( p roposed Act) 

(k) "creditor" includes an assignee for the benefit of 
creditors, an executor, an administrator or a committee of 
a creditor; 

COMMENT 

This definition has b ee n  cha n g e d  to d e l ete the refer e nce to a tru st ee i n  
b ank r u ptcy .  It is dear t h at i n  t h ose sect i o n s  of t h e  Act conta i n i n g  a ref e r e n ce to 
a c reditor , it is inap p rop riate to s u bstitu te a r eferen ce to a t r u stee i n  b a n kru p tcy . 

( ex i st i ng Act) 

(the term "crops" is not defined] 

* * * 
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PROPOSED ACTS. 2(1)(1) EXISTING ACT S. 2(1)(k) 

(proposed Act) 

(I} "crops" means c rops, w hether matu red or oth e r w i se, an d 
w hether natural l y  g rown or p l anted , attached to l an d  b y  
roots o r  forming part of t rees o r  p l ants attached t o  l a n d ,  
an d i nc l u des onl y  trees that 

(i ) are being g row n as n u rsery stock, 

(i i )  are be ing g row n for uses other than for the 
p rod u ction of  l umber and wood p rod ucts, or  

(i i i ) are i nten ded to be  rep l anted i n  another locati on 
for the p u rpose of reforestation; 

COMMENT 

The Commission has decided to include in the proposed Act a definition of 
the term "cropso;. This term is used in several sections in the Act. However, the 
definition has its primary significance in the context of section 37, a section that 
has no counterpart in the existing Act. The effect of section 37 is to provide a 
system for rationalization of the rights of persons who take security interests in 
standing crops with persons who acquire interests in the land to which the crops 
are attached. This regime is almost identical to that applicable to fixtures. 

It was felt by the Commission that too much uncertainty and potential for 
deception exists under the existing Act which treats growing crops as goods (see 
section 2(r)), but which provides no specific priority rules for cases where 
security interests in crops come into conflict with rights acquired n the r�eal 
property prior to the harvest of the rops. 

(existing Act) 

(k} "debtor" means a person w ho owes pa_y ment or_ otheL 
Q�rformanc;t:Lof th�_gb l ig�UQn secur�g. w h�th�r or not h� 
ow ns or has rlg_hts i n  the col l ateral, an d jncl u d �s: 

(ij th��rson Wtl9 rec�L\I'�§_Q_OOQ_§from l!Dgther P�C§Ofl 
�,Jn der  a consignment; 

lliU the assi gnor of an accou nt or c hatt�per; 
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PROPOSED ACT S .  2 ( 1 ) ( m) E X I ST I NG ACT S .  2 { 1) ( k) 

{jy} the transferee of a debtor's i nte rest i n  col l ateral ; 
an d 

LYJ an y one or more_ of the persons mentioned i n  
su bcl auses ( i )  to ( i y� here t h e  COF"!text so req ui res; 

an d .  w here a debtor i s  not the ow ner of the col l ateral, 
means t h e  ow ner of the col l ate ral , i n  an y p rovi sion of th i s  
Act d eal i n g  w i t h  col l aterahJ;ln the ob l i gor� i n  any p rovi sion 
QLt h i s  Act ge(lJj n g  w ith . the obl i gation. �n d_r:nay i nc l u d e  
_b_oth w here tl")�_ context so .  r�g_l.J i res. 

* * * 

( p roposed Act ) 

( m )  " debtor "  means 

( i ) a person w ho owes pay ment or performance of an 
o b I  i g at i on secu red , w hether or not that person ow ns 
or has r i g hts i n  t h e  col l ateral , 

( i i )  a person w ho rece i ves goods from another person 
u n de r  a comme rci al consi g n ment, 

( i i i )  a l essee u n de r  a lease for a term of more than one 
year, 

( i v )  a t ransferor of an accou nt or c hatte l  paper, 

( v )  i n  section s 1 7, 24, 26, 58, 59( 1 4), 61 ( 7 ), 64( 3) an d 
65, t h e transferee of a debtor 's i nterest i n  t h e  
col l ate r a l , 

an d ,  i f  t he person refe r red to i n  ( i )  an d the owner of t h e  
col l ateral  are not t he same person means 

( v i ) w h e re t h e  term i s  used i n  a p rov i sion deal i n g w ith 
the col l ateral , the person w ho has an i nterest i n  the 
co l l ate ral , 

( v i i )  w here t h e  term i s  used i n  a p rOV I SIOn deal i n g  w it h  
t h e  ob l i gat i o n ,  t h e  ob l i gor , 

( v i i i )  w h e re t h e  context p e rm i ts, both the ow ne r  an d th e 
ob l i gor ;  
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PROPOSE D  ACT S .  2 ( 1 ) ( n )  EX I ST I NG ACT S .  2 ( 1 ) ( 1 ) 

COM M E N T  

T h i s  d ef i n i t i o n  h as b e e n  c h a n g e d  i n  a n u m be r  of w ay s; h o w e v e r ,  t h e  c h an g es 
d o  n ot r ef l ect a n y c h an g e  i n  p o l i cy o r  a p p roach .  F o r  t h e  most p art,  t h e  c h an ge s  
h a v e  b e e n  mad e t o  i m p ro v e  t h e  u n d e rstan d ab i l i t y  a n d acc u racy of t h e  d ef i n i t i on .  

I t  w i ll b e  noted t h at t h e  refe r e n ces to a " p e rson w ho r e ce i v e s  good s f ro m  
a n ot h e r  p e rso n  u n d e r  a con s i g n me n t " an d t o  a " l essee u n d e r  a l ease " i n  t h e  
e x i s t i n g  A c t  h av e  b ee n  c h a n g ed r e s p e ct i v e l y to refe r e n ces to a " p e rson w ho 
rece i v es good s f rom a n ot h e r  p e r so n  u n de r  a com m e rc i al con s i g n m e n t "  a n d to a 
" l essee u n d e r  a l ease fo r a t e r m  of more t h an o n e  y ea r " .  S i n ce t h e  f u n ct i on of 
t h ese p ro v i s i o n s  i s  t o  b r i n g  vJ i t h i n  t h e  d ef i n i t i o n  con s i g n ee s  a n d l essees u n d e r  
t h e  d ee m e d  secu r i t y a g reeme n t  refe r re d  to i n  sect i o n  3 ( 2 ) ,  i t  i s  i m p o rtant t h e  
d ef i n i t i on b e  m o r e  p re c i se i n  t h i s  r e g ar d .  

C l a u se ( i v )  of t h e  ex i st i n g  Act i s  m u c h  too b road i n  s co p e .  It d ee ms a n y 
t ra n sf e r e e  o f  t h e  d e b to r ' s  i n te 1�est i n  t h e  col l ate ral  to b e  a d e b to r .  W h i i e  t h i s  i 
a u sef u l feat u r e  i n  t h e  con text of som e  sect i on s, i t  s h ou l d  n ot a p p l y  to ot h e r  
sect i o n s  w h i c h  r efe r t o  t h e  t e r· m  d e b to r ,  F o r  exam p l e, sect i o n  60( 3 )  m a k es t h e  
" d e bto r "  l i ab l e  fo r an y d ef i c i en c y . I t  i s  most u n l i k e l y t h at t h e  L e g i s l at u re i nten d e d  
t h at a t r a n sfe ree of t h e  d e b to r ' s  i n te rest i n t h e  col l at e r a l  b e  t re at e d  a l so as a n  
ass i g n ee o f  t h e  d e b to r ' s  o b l i g at i o n s  u n d e r  a con t r act w i t h  a t h i r d  p ar t y  g i v i n g  to 
t h e  t h i r d  p a r t y  a sec u r i ty i n t e rest i n  t h e  t ra n sfe r re d  i n te rest.  

C l a u se ( v )  of t h e  d ef i n i t i o n  i n  t h e  p ro p ose d Act cor rects t h i s  p ro b l em b y  
s p ec i f i ca! i y  i d e n t i fy i n g  t h e  sect i o n s  n w r d c h  t h e  t e r m  " d e b to r "  i s  to b e  read as 
i n c l u d i n g  a t ra n sfe ree of t h e  d e b to r ' s  i n te rest i n  t h e  col l at e r a l . 

( ex i st i n g  a n d [ p roposed Act] ) 

( l ) [ ( n )] " d efau l t "  means 

(a) t h e  fai l u re to pay or ot her w i se p e rfo r m  t h e  
obl i gation secu red w he n  d ue o r  

( b )  the occu rrence of an y eve n t  o r  set of ci rcumstances 
w he reu pon , u nd e r  t h e  terms of the secu rity 
ag reement, t h e  sec u ri ty becomes enforcea b l e; 

COM M E N T  

T h e re i s  n o  c h an g e  i n  t h i s  d ef i n i t i o n .  
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PROPOS ED ACT S .  2 ( 1 ) ( o )  EX I ST I NG ACT S .  2 ( 1 ) ( m )  

( ex i st i n g  Act ) 

Lrill :_cjocurnf3nt oLtitle"  m�ans C!f'lL!rri ti1!.9__1bat__ID!f_gorts to be 
i ssued by or ad d ressed to a b ai l ee and pu rports to cove r  
an y goods i n  the  bai l ee's possessi on that are I dentif ied. 
or fu n__g i Ql�grti ons_gf an i dentif_ied mass.._ and that, i n  t h e  
orgj nary cou rse of b usi n ess. i s  t reated as estab l i sh i ng 
that the  person i n  possessi on of i t  i s  entit l ed to recei vE!._ 
b_ol d ao.Q d isrJQSe of _tb.e dqg_!Jment__C!_nd th.J:}_good§.jt coy_�[§; 

* * * 

( p roposed A ct ) 

(o)  " document of t it l e"  means a w ri ti n g  i ssued by or 
ad d ressed to a bai l ee  

( i ) th at cove rs goods i n  the bai l ee's possession that are 
i denti f ied o r  are fu n g i b l e  portions of an i denti fi ed 
mass, an d 

( i i )  i n  w h i c h  i t  i s  stated that the goods i dent if ied i n  i t  
w i l l  be d el i vered to a named person , or to t h e  
t ransferee of that person , or to b earer or to the 
ord e r  of a named person; 

COM M E N T  

T h e r e  a r e  a w st y l i st i c  an g es b et w ee n  t h i s  d ef i n i t i o n  i n  t h e  ex i st i n g  A ct 
an d t e d ef i n i t i o n  n t h e  p roposed A ct. T hese  c h an g es a r e  d es i g n e d  to c l ar i fy t h e  
d ef i n i t i o n  an d to b r i n g  i t  i n  l i n e w i t h  d ef i n i t i o n s  of t h i s  ter m  i n  ot h e r  W e st e r n  
Canad l an Acts w h i c h  ref l ect t h e  u se of t h e  t e r m  i n  t h e  U n i fo r m  W a r e h o u se Rece i pts 
.L\ct.  

T h e r e  i s  o n e  s u b stan t i v e  c h an g e  i n  t h e  d ef i n i t i o n .  It i s  n ot c l e a r  t h at t h e  
d ef i n t i o n  n t h e  ex i st i n g  A ct i n c l u d es bot h n e g ot i a b l e  a n d n o n - n e g ot i ab l e  
d oc u me n ts of t i t l e. I t  s ho u l d ,  s i n ce t h e  Act refers  to bot h t y p es of d oc u m ents. 
A cco r d i n g l y ,  c l a u se ( i i )  i n c l u d es a s p ec i f i c  refe r e n ce to d oc u me n ts of t i t l e  l n  w h i c h 
i t  i s  stated t h at t h e  g ood s  i d e n t i f i e d  i n  i t  w i l l  b e  d e l i v e re d  to beare r o r  to t h e  
o r d e r  ot a n am e d  p e (so n .  
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PR O P OSED ACTS. 2 ( 1 ) ( p ) - ( r )  EXISTING ACTS. 2 ( 1 ) { n ) - ( o )  

( ex i st i n g  Act ) 

in.) " eq u i pment "  means goods that are not i n ventory or 
consumer goods; 

* * * 

( p roposed A ct )  

( p )  " eq u i p ment"  means goods that are hel d b y  a debtor other 
t h an as i nventory or consumer goods; 

COMMENT 

T h e  d efinit i on i n  t h e  proposed Act sim p l y  m a k es ex p l i cit w h at i s  i m p l ic i t  i n  
t h e  d efin ition i n  t h e  exist i n g  Act:  good s are to b e  c l ass i f i e d  as " eq uipment " ,  
" co n s umer good s "  or " i n v en to r y " b y  l ook i n g  at t h e  w ay i n  w h i c h  t h e y  are  " he l d "  
b y  t h e  d e b tor .  ( See a l so sect i o n  2 ( 3 )  of t h e  proposed Act. ) 

{ ex i st i n g  Act ) 

{Q) "f i nanci n g  change statement " or ·�fi nans;i r}g statemen t "  
means a document, i n  p rescr i bed form. th�t i s  rejllii red or.:: 
permi tted to_____b!!__reg ister�u rsuant to P.!!rt IY.� 

* * * 

( p roposed A ct )  

( q )  "f i nanc i n g  chan ge statement"  m eans a w ri t i n g  i n  
p rescr i bed form; 

( r) "f i nanci n g  statement" means 

( i )  a p ri nted fi nanci n g  statement i n  the form authori zed 
u n der the reg u l at ions an d req u i red or perm itted to 
be reg i stered u n d e r  t h i s  Act, an d 

( i i )  w here t h e  context perm i ts, 

( A) d ata author i zed u n d er the reg u l ations to b e  
t ransmi tted to a n  offi ce of t h e  Reg i stry to 
effect a re g i strat ion,  
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PROPOS E D  ACT S .  2 ( 1 ) ( s )  EX I ST I NG ACT S .  2 ( 1 ) ( p ) 

( B )  a fi nanci n g  chan ge statement, and 

( C )  a secu r ity ag reement reg i stered p rior to t h e  
d ate T h� Personal P roperty Secu r i ty _ _l\ct S.S. 
1 980-81 , c. P-6. 1 came i nto force. 

COM M E N T  

T h e d ef i n i t i o n  o f  t h e  t e r m s  " f i n a n c i n g  c h an g e  statement "  a n d " fi n a n c i n g  
statem e n t " i n  t h e  proposed Act a r e  som e w h at more p rec i se t h an i ts cou n t e r p a rt s  
i n  t h e  e x i st i n g  A ct. U n d e r  t h e  p roposed Act, a referen ce i n  a sect i on to a 
" f i n an c i n g  statemen t "  cou l a  mean , d epen d i n g  upo n  t h e  con text,  e i t h e r  a f i n a n c i n g  
stateme n t  o r  a f i n a n c i n g  c h an g e  stateme n t. H o w ev e r ,  w he re t h e re i s  a referen ce 
i n  a sect i o n  to a f i n a n c i n g  c h a n g e  statem e n t ,  t h i s  can n ot i nc l u d e  a f i n a n c i n g  
statemen t .  T h i s  approach to t h e  d ef i n i t i o n s  of t h ese ter m s  h as faci l i tated t h e  
d raft i n g  of sev e ral  sect i o n s  of t h e  p Act.  

T h e  d ef i n i t i o n  of f i n a n c i n g  statem e n t  i n  t h e  proposed  A ct conta i n s  a 
r efe re n ce to a sec u r i t y  ag reem e n t  r e g i stered  p r i o r  to t h e  d ate  t h e  ex i st i n g  A ct 
c ames i nto force. T h i s  i s  a refere n ce to a secu r i t y  a g reem e n t  r e g i stered  u n de r  
p re-Ee rson al P rope rty S�_c u rHLA9t r e g i st rat i o n  l e g i s l at i o n  t h at i s  d ee m e d  to  b e  
p e rfected w i t h o u t  re g i s t r at i on of a f i n an c i n g stateme n t  u n d e r  t h e  ex i st i n g o r  
p roposed Act.  S i n ce t h e  car r y -ov e r  per i od s  for reg i st r at i o n s  of con d i t i on a l sa l es 
con t racts,  b i l l s of sal e ,  c h atte l mort g a g es a n d ass i g nments of book d e bts  h a v e  n o w  
e x p i red  ( see sect i o n  7 2  o f  t h e  ex i st i n g  h i s  refer e n ce h as rel ev a n ce o n l y  i n  
t h e  con text of r- e g  r· at i o n s  u n d e r  IJJ.� _ _  Cor:_ggr?Ji on Sec u r i t i es R�g_i_str.?.t iCL..r:l Act.  

T h e ef i n i t i o n  a l so i n c l u d es " d  t ra n sm i tted  to  t h e  R e g i . T h i s  feat u r e  
o f  t h e  d ef ! n i  o n  i s  d es i g n e d  t o  accommo d ate  a remote computer  reg i s tr at i o n  
fac i l i t y  u d e r  w h  c h  r e g i st rat i o n s  c a n  be effected  e l ect ron i ca l l y  w i t h o u t  t h e  n ee d  
to u se a p r i n te d  f i n a n c i n g  statemen t. 

( ex i st i n g  A ct )  

iPJ "f i x:tY.r�§�'_ me_{lns goods that ar_e i nst�l l ed on or affixed to 
r�ill__property _jn_ __ §l.J�ta�.l:l manner or I.IJ'l_ct�L __ §_l.l.�h 
c:ircu mstances as tQ_Ii? .. §..Y1t: i n  thei r beCQmliJJL .. lrLJ�� 
fi xtures __ to the  realty, b ut does not i nc l u d e  b u i l d i n g 
mat�rl<il§., 

* * * 

(proposed Act)  

( s )  "f i xtu re "  does not i nc l u d e  b u i l d i n g  mater ial s; 
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PROPOSE D  ACT S .  2 ( 1 ) ( s )  EX I ST I NG ACT S .  2 ( 1 ) ( q ) - ( r )  

COM M E NT 

I t  i s  ap p ar e n t  t h at t h e  d ef i n i t i o n  of t h e  t e r m  " f i xt u res " i n  t h e  ex i st i n g  Act 
i s  n ot a d ef i n i t i o n  at a l l b ut r at h e r  a r efer e n ce to t h e  common l aw r u l es t h at 
d ete r m i n e  w h e n  good s b ecom e  f i xt u res to l an d .  Fo r t h i s  reaso n ,  t h e  Commi ss i o n  
h as d ec i d ed t o  s ho rten t h e  d ef i n i t i o n  so as t o  remove f rom i t  t h at por t i on t h at 
s e r v es n o  rea l  f u n ct i o n .  

( ex i st i n g  Act ) 

_(_g.) " fu n g i b l e ", w it h  respect to goods or sec u r i t i es, means 
goods or secu rit ies any u n i t  of w h i c h  i s, by n atu re or  
usage of trade, the equ i vat�nt of_any Qther l i ls_e u n i t  ... _ but 
goods or sec u r it ies w h i c h  are no_t__fu n giQ.te ar� __ (jeem�_q to 
be fun g i b l e  for t h e  p u rposes of t h i s  Act to t h e  extent 
.that.__y_nder the s�J,� rity_ agreement,my_n l i ke _ _  _!m i t!'>_ �re 
treat�g as _f::!Q_IJ i val �ot; 

* * * 

( p roposed Act ) 

T he re i s  no eq u i valent p rovi sion i n  the p roposed Act. 

COM M E N T  

T w o  reaso n s  u n d e r l i e  t h e  d ec i s i o n  not t o  i nc l u d e  t h i s  d ef i n i t i o n  i n  t h e  
p roposed Act. I n  t h e  f i r st p l ace t h e  t e r m  i s  u se d  i n  o n e sect i o n  o n l y : sect i on 1 7 . 
I n  t h e  seco n d p l ace, t h e  d i ct i o n a r y  mean i n g  of t h e  te r m  can b e  u se d  i n  t h e  con text 
of sect i on 1 7  w i t ho u t  affect i n g  i m p l emen tat i o n  of t h e  po l i cy of t h at sect i o n .  

( ex i st i n g  A ct ) 

W "futu re ad vance " means the payment of money , the 
p rov i s iol] of cred i t  or t h e  g iy i n g  of val u e  Qy_ the secu red 
part}' __ _Q u rsl.Jant to the terms ot t! s�_u r i ty _11g reem�n1.. 
w hether or not the sec;u red party i s  ob i i g�ted to pay the 
mon ey, ad vance the c red i t  or g i ve the val u e_.__and lrtcl u d�� 
(!II ad_yqnces_Cl..n d  e�pend i!Lires .ma,ge_Qy th� se<:;_ured_pJi.dY 
for the  p rotect ion.. mai rrt�nang_f:h�ervatiQn or r�_Rai r Qf 
th� __ col laj:_eral . 
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PROPOSED AC T S .  2 ( 1 ) ( t ) - ( u )  EXISTING ACTS. 2 ( 1 ) ( s )  

* * * 

( proposed Act) 

( t )  "futu r-e ad v an ce "  means an ad vance, w hether or not g i ven 
p u rsuant to a comm itment and i nc l u d es ad vances an d 
exp e n d it u res made for t he p rotection , mai n tenance, 
p reservat ion or repai r of t he col l ateral ; 

COMMEN T  

T e iffere nces b et e e n  t h e  defin ition o f  re  ad vance " in the existing 
and the d�.:; f l nition the term in the proposed result from the decision to includ e  
i n  t h e  p roposed Act a ne w and separate definition of the term " advance" .  This 
change was thought to b e  desirable as a " housekeeping" measure. Both section 

2 )  an d its cou n te r p art i n  the proposed section 35( 6 ) ,  r efe r to " advances " 
hereas sections 1 4  and 4 )  of the exi ng Act d thei counterparts i n  he 

p roposed Act,  sect i o n s  14 an d 35( 5 ) ,  refe r to "futur€ advances " .  

-�- --------·�----· 

( existing Act) 

t§) " g_ood�:. means _J�n_gi b i �L P�rsonaL .Rr�r1Y, oth�r t han 
g_ho��J.; i n <:!Ction qn d mo!'}f!Y.J an d i nc.;l y d es f.ixty_res. gr:Qw i n g 
crqp� an d  __ j:h�_u n bQft1�J19 _ 0f an i mals b ut J]oes _DQ.t 
i ngl y_ge t in:tb.�L u nt iLJt i s  CtLt_Qr m i n eral s u rrtlL t hey ar:� 
�xtra�te(j. 

* * * 

( p roposed Act ) 

(u) " goods means H i b l e  per son al p r ope rt y .,  f i xtu res, crops 
an d the u n born you n g  of an i mals but does not i nc l u d e  
chattel  paper .  a document of t i t l e, a n  i nstrument, a. 

secu money or t rees other c rops u nt i l are 
severed or· m i n e ral s u n ti l t h ey are extracte d ;  

COMM E N T  

Th d ef i n i  of " s "  i n  p Act n)moves sclme smai ambig es 
! n  t h e  d ef : r. i t i on i n  t h e  e>� i st i n g  Act vJ i th respect to intangi ble rights that carl be 
seen as h aving a p h y s i ca l  existence i n  the form of chattel paper, a d ocument of 
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PROPOSE D  ACT S .  2 ( 1 ) ( v )  E X I ST I NG ACT S .  2 ( 1 ) ( t ) - ( u )  

t i t l e, an  i n str u me n t  o r  a sec u r i t y .  I n  ad d i t i o n , t h e  d ef i n i t i on i n  t h e  p roposed Act 
i nc l u d es i n  t h e  te r m  t re e  c rops  a s  refl ected i n  t h e  d ef i n i t i on of  " c ro p s " .  

( ex i st i n g  Act ) 

ltl _" i nd e bted ness" means, w he n  u sed w ith respect to a l ease. 
QQlt�:tign s�c:;u req; 

* * *  

( p roposed Act ) 

There i s  no equ i val ent p rovi s ion i n  t h e  p roposed Act. 

( ex i st i n g  A ct )  

t�J :tnstr:_ymeflt"' _ m�a,nLa, J:> i i l_ QU)(c;hang�!Qt!L..Qf ... c h9que 
�N i th i n  t h_� __ me<:!Dl.DJLQf th�_BiJI� of EK.cha!19JL�..£.t (Canad.� 
Q[ _S.fi..Y Other. w rit_in_gjba,_�yi de_!l(,!es a [i_g_bt Jo payl!'l�nt_Qf 
!fiQD5!Y (lnd J§ of a,_1y_pe th_CiL!D. th� _or.:_d i n�r:y_ cg_ur��'L91 
pusi  n ess _l�Ltr!!nsferred J!:t__Q.�l_i ver..Y_ w i tb__!m_Y nec�ssar� 
�nctor_$�men.t qr_a�_§lg_nrnent,_ b u1; goes_ not j nc l l,!d e  __ _ 

CUU a s�c;urt.tY ott:Ler tban_f!. se�_y_rJ1y__j:ha:tJs a.. bl i l  gf 
e_x�haQge or DOt� �_Lthjn.J:h�JJ:t�an..Lrr.q of tn�J?j/ltfi of 
�-xchang!£..Act1Ganadg). 

* * * 

( p roposed Act ) 

( v )  " i n strument" means 

( .  '·· L a b i l !  of exchan ge, note or cheq u e  w i th i n t h e  
mean i g of the Bi l l§ of_J;�ch!!DIDL t"S!! ( Canada). 

y other w ri ti n g  that ev i dences a r i g ht to payment 
of money an d i s  of a type that i n  the or d i n ar y  
cou rse of b u s i ness i s  t ransfe r re d  b y  d e l i very w i th 

y n ecessar y endor sement or ass i g nment. o r  
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PROPOS ED ACT S .  2 ( 1 ) { w )  EX I ST I NG ACT S .  2 ( 1 ) ( v )  

( i i i ) a l etter  of cred i t  or an ad v i ce of cred i t  i f  the letter 
of c red i t  or ad v i ce of cre d i t  states on i t  that i t  
m u st be s u r rend e red o n  c lai mi n g  payment, 

b ut does not i nc l u d e  

( i v )  c h atte l  paper, a document of t i t l e  o r  a sec u r ity ,  or 

( v )  a w ri t i n g  that p rov i d es for o r  creates a mortgag e  
or charge i n  respect of an i nte rest i n  l a n d  that i s  
spec ifi cal l y  i d ent if ied i n  t h e  w ri t i n g .  

COM M E NT 

I t  w i l l  b e  n ot e d  t h at t h e re a r e  t w o  c h an g es to t h i s  d ef i n i t i o n .  T h e  f i rst  i s  
t h e  i n c l u s i o n  of a l ette r of c r e d i t  o r  ad v i ce of c re d i t  t h at states t h at i t  m u st b e  
s u r re n d e re d  on c l a i m i n g  p ay m e n t .  T h i s  feat u re o f  t h e  d ef i n i t i o n  rep resen ts a 
d e p a rt u r e  f r-om t ra d i t i on a l  A n g lo-·Can ad i an l aw r e l at i n g  to l et te rs of c re d i t  u n d e r  
w h i c h  t ran sfe r o f  t h e  r i g ht t o  p a y me n t  a r i s i n g  u n d e r  t h e  l ette r was t ra n sfe r re d  as 
a s i m p l e  c hose i n  act i o n .  T h e r e  i s  e v i d e n ce t h at p ract i ces  i n  Can ad a a r e  c h an g i n g  
a n d t h at l et t e r s  of c re d i t  o r  a d v i ce s  of c r- e d i t  a r e  b eg i n n i n g  to acq u i re asp ec t s  o f  
" n e g ot i ab i l i ty "  t o  t h e  exten t  t h at t h e  r i g h ts t h e y  r e p resen t  a r e  t reate d  a s  b e i n g  
t ra n sfe rab l e  b y  d e l i ve ry of t h e  l ette r of c re d i t  o r  ad v i ce of c re d i t  l f  t h e  w r i t i n g  
so p rov i d es .  T h e  p ro p osed  Act  h as been  d es i g n ed to accommod ate t h ese p ract i ces.  
( See e. g .  sect i o n  3 1 ( 3 ) . ) 

T h e  seco n d  s i g n i f i ca n t  c h an g e i n  t h e  d ef i n i t i on i s  t h e  refe r e n ce t o  w n g  
t h at p rov i d e s  for a mo rt g a g e  of an  i n te rest i n  l an d .  T h e  r el ev a n ce of t h i s  f e at u re 
of t h e  d ef i n i t i o n  i s  f u l l y  ex p l a i n e d  i n  t h e  Com m e n t  fol l ow i n g  sect i o n  4( f ) .  

---------

i st i  n g  Act ) 

{ v )  :Lot'!nsi.hl�·�m�n§_C1li_P�rSQn'!LI!C91!_E!f�iJ::�f:.ty_gJJ:liLchos�§ 
in __ ��:t:lm!..__ tb_Ctl_j_s_ nQt __ _g_QQQ§..__s:_batt�LQ9-J?eG_dcx;:!,i_ffient�_Q_f' 
:t_i_i:_l�,_ iD_§tC_Y!lJE::Dl�LO _ _L §__�y r iJi_E::_§; 

* * *  

( p rop os e d  Act ) 

{ w ) " i n ta n g i  means personal p roperty that i s  not goods, 
p a p e r, a dO\-;umen t  of t i t l e, an i money 

or  a secu r ity ; 
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PROPOSE D  ACT S .  2 ( 1 ) ( x )  E X I ST I NG ACT S .  2 ( 1 ) ( w )  

COM M E NT 

No c h an g es of s u b stance h av e  b e e n  mad e i n  t h i s  d ef i n i t i o n .  

li) 

uu 

{ ' ; : ' :d fu 

( ex i st i n g  Act ) 

th�1_are h�l d b y  a person for §al e oL tease1 9J t hc:t! 
h ave been l easeq_b.Y._!:h��r:§9n 
.t[lat _are to j:l� _fu r_nj§hed_ Q[ _ _ haye b eeo fu r n i s h�g 
u nger a 90ntra<;J_of se.rvi ce, Qf 

:that a_r:e _r:�� m�tt>:r!!lls_._ wor k i n_ _ _prpgress or 
rn�j:�_ri al s  J,�seq�_Qf CQf1§Umeg _ _  ! n _� _busin�s Qf 

Q!'Qf�iqn; 

* * * 

( p roposed Act ) 

(x}  " i n v entory " means goods t h at are 

) d a person sal e or  or t h at have 
been l eased by t h at p erson as l essor, 

i )  b e  r n i s h ed or h ave r n i shed u n der a 
cont ract of ser v i ce, or 

i i i )  raw IT:�1te r i al or  wor k  i n  p rog ress, or 

( i m ater i al s u sed o r  consumed i n a b u s i n ess or 
rofessi on ;  

COM M E N T  

T h e c h a n g es m a d e m t h i s  d ef i n i t i o n  a r e  sty l t st 1 c. 
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PR O P O SED ACT S .  2 ( 1 ) ( y )  EX I STING ACT S .  2 ( 1 ) ( x ) - ( y }  

( ex i st i n g  Act ) 

* * *  

( p roposed A ct )  

T h e re i s  n o  eq u i valent  p rov i sion i n  t h e  p roposed Act. 

( y )  

( ex i st i n g  Act ) 

tU �J�-Ci$�_JoL_CinJ n.d�flnl�_j;�_rm _even thou g h  t h e  l �f#  
i§ __ Q!!:t�mln�!:LI_ELQy_Qne_or both __ QLth�I1i�s _not 
l�J.�r _j:bg,n one year of i ts �2<��u1:;im:h 

?_Je�§_fJ:_Jor_ct__t_e r.m __ of_one year or Jess_l�t_j_§ 
aut<mlC!ILgiJl�e�ab l e_of _ _tha:t1�ren�wabl� at_tb� 
9_2_1:LoJu?_tQn�_gt_t_h_�arti es oi':J� . .'LJ!9.I.�fllen_t_tqr_ on� 
gr mo_r�_j:�rrn§L tl]e _ totaLQf_w h ic;;J]_ may exceed on� 
year� 

UiU f!.J��§�_Lnltt�lly_ for l:L terrrLQf l e_�§_tb!!rL_Q.Q�_Y.�M 
_w_h er� ___ t h e  __ t��J?�[.�tai n� _ ____ynJ n t_errupte..Q __ or 
§Y_�§_tl!.ntL�I.Y __ yni nterr:!m.t�.9_J!.Q..§§.�§§.LQn..9f t h�.92Q.Q s 

l�§�Ji_tQLJ!..P�ri o.Q._Ln_�;)(Ces§ __ qf_on e _ year after ttl� 
.dMJ1!LfiJ:§1_!!�ill&[.ed _ _I>_QSS�§$iQ!l.9fJh�_g�_§.L�n q 
th� t��§-� i§. __ g_eEtrn�d _to _t!�..J!Jea.§..�_f9r _ffi.Qf�. th'!IL9J1e 
Y-��L.!i§_...§QOf'L_<l� ____ tb� J_fit§.§_��'.§: __ p_9§§�8§!9n ... �:tell!!§ 
blitlt'on!t _QO�--Y�..flr_; 

fb:'l f!. J�ii§�_tr_§llsaQJ,ion iDYQlYJr.H:l __ l!_ l eSJ?QC_..W.DQ_j§_r)Ot 
r�g!Jj_�lY-�!l..flilS?_Qjn t h e  __ _b_usil_less o_f_�aslng_JlQ9dJh 

fyJ Q.J��§�_Qf _ _g_oy_p_rescri bed _9.QQ!is, r.�..ID!r .. d..l�.§$ of _th� 
l�n9.! tL9 .. :Lth�_:t_gr.rrL9tJ hf.L�ase, 

* * * 

( p roposed Act ) 

" ! ease a term of more t han one y ear"  i nc l u d es 
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PROPOSED ACT S .  2 ( 1 ) ( y ) EX I ST I NG ACT S .  2 ( 1 ) ( y )  

A 
p rov i d e 

{ i ) a for an I n d ef i n i te term an d i nc l u des a i ease 
for an i n d ef i n i te term t h at i s  d eterm i n ab l e  b y  one 
or both of the p arti es n ot l ate r  than one y ear f rom 
t h e  d ate of i ts execut ion , 

( l  ) a l ease i n i t i al l y  for a term of one y ear w he re the 
l essee, w i t h  the consent of the l essor, retai n s  
u n i nte r r u p ted or su bstant i al l y  u n i nte r r u p ted 
possession of  t h e  l eased for p e r i od i n  
excess of one y ear the d ay the l essee ,  w i t h  
t he consent of t h e  l essor ,  f i rst acq u i red possessi o n  
of t h em ,  b ut t h e  l ease does not become a l ease for 
a term of more t h an one y ear u nt i l the  l essee's 
possession exte n d s  fvr more than on.:� y ear, 

( i i i )  a l ease for a term of one year  or l ess w he re 

b 

( A )  t h e  l ease p rov i d es t h at  i t  i s  automat i ca l l y  
renewab l e  or that i t  i s  renewabl e  at t h e  opt ion 
of one of t h e  part i es or by ag reement of t h e  
part i es for one or more terms. an d 

{ B )  t h e  total of t h e  terms, nci u d i n the  or· i n ai 
term, may exceed one year,  

d oes i nc l u 

( t v )  a l ease i n vol v i n g  a l essor w ho i s  not reg u l ar l y 
e n gaged i n  the b us i n ess of l easi n g  goods, 

( a I of househol d fu r n i sh i n q s  o r  i an cHs as 

part of a i ease of l an d  w here t h e  good s ar·e 
i nci d en tal to t h e  u se an d enjoyment of t h e  l an d ,  o r  

( f'"''scr i  
l ease 

COM M E NT 

b ee n  r·'a d e i n  
of t h e  con cepts  i n vol v e d . 

regan l i ess of t h e  

I S  d E:  

T h e s u b ' l a n g e  t h e  a d  : u on  a u se f J ) w h  h as 
effu(: t of exc i  J i n g  "' i n i t i cn z>3 rta i •:ases hou s� l f u r ' l i n g s 
ap p i 1 an ce s  a s  p a rt of t h e  l ease of l an u . T h . s  exc l u s t o n  i s  d i c tate d b y  p ract i C&i 
con s i d e rat i o n s. h e n f u r n  s h e d  p r em i ses ar e r e n tecj , tec h i ca l l y  t h e re i s  a (-jase 
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PROPOS E D  ACT S . 2 ( 1 ) ( z ) - ( aa )  E X I ST I NG ACT S .  2 ( 1 ) ( z ) - ( aa )  

of t h e  f u r n i t u re a n d a l ease of t h e  l an d .  U n d e r  t h e  ex i st i n g  Act,  t h e  l ease of the  
f u r n i tu re m a y  w e l l b e  i n i t i al l y  or  u l t i m ate l y a l ease of  good s for a ter m  of more 
t h an one y ea r .  F ai l u re o n  t h e  p a rt o f  t h e  l essor t o  r e g i ste r a f i n an c i n g  statement  
r e l at i n g  to t h e  ! ease i n  t h e  Reg i st r y  cou l d  r es u l t  i n  t h e  l oss or  s u b o r d i n at i on of 
h i s  o r  h e r  i nte rest i n  t h e  f u r n i s h i n g s .  O w n e r s  of l ar g e  a p ar t me n t  b u i l d i n gs are 
r e q u i red  to r e g i st e r  l ar g e  n u m be rs of f i n an c i n g  stateme n ts.  

T h e  Com m i ss i o n  h as con c l u d e d  t h at t h e  Act s h ou l d  not a p p l y to l eases of 
f u r n i t u re w h e re t h e  f u r n i t u re a n d e q u i p m e n t  i s  c l ose l y assoc i at e d  w i t h  a l ease of 
t h e  p rem i ses i n  w h i c h  t h e  f u r n i t u re i s  u se d . It i s  s at i sf i e d  t h at t h e  pol i cy 
o b j ect i v es of i n c l u d i n g  l eases of g oo d s  i n  t h e  r e g i st rat i o n ,  p r i o r i t y  a n d con f l i ct of 
l aw s  p rov i s i o n s  of t h e  Act w i l l  not  b e  a b r i d g e d  b y  t h i s  c h a n g e .  

( ex i st i n g  a n d p ro p osed A ct ) 

( z )  " money " means a med i um of exch an g e  authori zed b y t h e  
Parl i amen t  of Canada o r  aut hor i zed or  adopted b y a 
forei g n  gover n me n t  as part of i ts cu r-rency;  

COM M E N T  

T h e r e  i s  n o  c h an g e  i n  t h i s  d ef i n i t i o n .  

( ex i st i n g  Act ) 

_Cg._gJ ��qglig§,ti o n  sE?�!!r�g_:__mean§"'_w hen  d�ermi nill_g_ the amou nt 
Q__t:!}'ab i� __ Y_r:ld�LfL!,ea�Etj:h� amgu o_t �xl9i!lal ly__contracted tq 
!:1�-_p�i g _ __ _y _ _nd er.:_ t h�Jg�§�__!!_Q�eL __ �u nt ___ .Q!!Yab I e 
!l_YI:§Y�n t jg_j:_he _:t�rm§> of_:t_he ! e�se_Land any othe r  amou nt 
f_?_qy.lr�d__to b�___Raj d _Qy _ _ :t_he J�?See to o_qtai_n f u ll_Qw fler�blQ 
QL1b�_C9lLeil�__ral ; 

* * * 

( p roposed Act ) 

( aa)  "ob l i g at ion  sec u red " means.  w he n  d etermi n i n g the amou nt 
pay ab l e  u nd e r  a l ease that secu res payment or 
p erformance of an o b l i gati on , 

( i )  the amou n t  o r i g i n al l y  con t racted to b e  pai d u nd e r  
t h e  l ease,  
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PROPO SE D  ACT S .  2 ( 1 ) ( bb )  EX I ST I NG ACT S .  2 ( 1 ) ( bb )  

-·--·-·-------

( i i )  an y other amou n t  p ayabl e  p u rsuant t h e  terms of 
the an d 

( i i i )  an y other amou n t  req u i red to b e  pai d t h e  l essee 
to obtai n ow n ersh i p  of t h e  col l ateral , 

l ess an y amou nt pai d b efore t h e  d etermi nat i on ;  

COM M E NT 

t w o  m i n o r  c h an g es h av e  b ee n  m ad e  to t h e  s u b stance  of is d ef i n i t ion . 
i t h  resp ect to 

ad d ressed b y  t h e  

PCJJ:tes r i g hts of 

T he s to m a k e  i t  d ea r  t h e  d ef i n i t i o n  a p p l i es 
sec u l eases. I t  i s  o n l y  n t h i s  co n text t h at t h e  
d ef i n i t i o n  a r i se .  Gen e ra l l y  t h e  d oe s  not a p p l y 
p a rt i  a t r u e  l ease. 

T g e d  d ef i n i t i o n  i t  c l e a r  t h at a n y amou n t  d y t h e  l essee-
d e b to r  d u r i n g  t h e  c u r re n cy of t h e  a g reem e n t  m u st b e  d e d u ct e d . 

( ex i st i n g A ct) 

sec u re t h e  .GQ!l§!Jffie� Gr:Qd i t  o r  w ho pyrt�JE:l§>@s 
an �g_reemE:lnJ ox:_ u n�erJ:a k i n g. ��ef>§ 
t ho�e googs_ 
on terms._;:;an q 
an i l')_d i v lQY.£Jd . 
t!Y __ C!._Qef.§9n or organ i za_tiq_n�jJ1_JI1e b u si n ess of g r·�_n�ting 
�.Le<llt.,L .® d ,  u n l ess the .�B.r§!em�nt .l.J . .n d e r  w h ic h  c regtLi§ 
9f.fl11led _ o r  the context _ of ___ Ule __ _ transaction i n d j_s:;��§ 
QtJJ.Er!!llll§.e .. a g rant of cre.ci it.i§ _.PLe§Yme d to b e  a g r§nJ 
�-n§_l.Jm.eL credit. 

* * 

( p roposed Act ) 

( b b )  " paw n b ro k e r "  means a p e rson w ho e n gages i n  t h e  
b us i n ess of g rant i n g  cred i t  to i n d i v i d ua l s  for personal . 
fam i l y  o r  hous eho l d p u rposes w ho 



PROPOS E D  ACT S .  2 ( i ) ( cc ) E X I ST I NG ACT S .  2 ( 1 ) ( cc ) - ( dd )  

(i) takes security interests in the form of pledges to 
secure the credit, or 

(i ) purchases consumer goods under agreements or 
undertak ngs, express or implied, that the goods 
may be repurchased by the sellers; 

COM M E N1 

i s  d ef i n t1 as b ee n  e d  i n  o r d e r  effect some econom y  of 
For t h e  most p a rt ,  t h e  d ef i n i t i o n  i n  t h e  p ro p osed A ct cove rs t h e  sam e  te r r i to r y  as 
d oes t h e  d ef i n i t i on i n  t h e  ex i st i n g  Act ,  b u t  d oes so w i t h  far few e r  w o r d s .  T he 
d ef i n i t i o n  i n  t h e  p roposed Act d oes n ot con ta i n t h e  p res u m p t i o n  of con s u m e r  c r e d i t  
con ta i n e d  i n  t h e  ex i st i n g  Act. T h e  Com m i ss i o n  h as con c l u d ed t h at t h i s  p resu m p t i on 
i s  ecessa r y  s i n c e  t h e  con text of t h e  t ra n sact : o n  w i l l  m a k e  easy t o  d ete r m i n e  

o r  not a s u m e r  c re d  t r an sact ion s i n vo l v e d .  

( ex i  n g  A ct )  

( cc)  Hper��n" i ncjude§. _ _an i ndiy uql, partnersbi�,Elssociation. 

T h e re i s  n o  

(d d 

uivalent J:' 

h as con e  
R . S . S .  1 978, c.  T 

u as H e g al 
resc r i  berj 
u i s i t i on 

( ex i e:.  

tr·u�tee, e:xg:.:;utor. administrator or _L�_.qal 

* * *  

roposed 

in tht;::: 

COMM E NT 

t h at t h - , n i t i o n  i s  
1 9 . )  T h e r 'E: 

i es s u e  p a rt n e r s  
r e p rese: tat i , e s  of s u c h  
h ts a n d i sc ha r g e(  

n d  [ p  Act] ) 

r. eed e d . 
i s  no n ee d  to rna. k e  

a n d assoc '. i v n s  
e s  for poses 

i ! g at i om 

p resc ri means p rescn b•ad ! n  the ; ,  ']ulations; 



PROPOS ED ACT S .  2 ( 1 ) ( d d ) E X I ST I NG Af'!T S .  2 ( 1 ) (  e e ) 

COM M E N T  

T he re are n o  c h an ges i n  t h i s  d ef i n i t i on . 

( e)< i  n g  

�+'�) .:_pJ:QCeed§�·_l!!..f!l�fl.§_..lci�r•ti fi�bJf:L_Qr::__trac?(:lbi L_Q?rson�! 
p rop�arty_j_n _-'�!!Y.- fi�tu_r��_Qer:i'{e d  _g i r:_�ctty _or 
Jngi rectiy _ _frorn !!rtY d e_€!1j n g  .1'tLtb the _ggl l ater�l Ol.:_l:![QceedJ? 
t h erefrom_,_an d lr�_c;l u d�§j n su.r_c!.QCe p�yme!]ts or any_ oth e r  
p_gyrr�_�nts a§ i n dernni1Y_9r compe n sa,tion_ f m  J.:;:>ss_qf_ or 
d amaqe _to_t h e _9QI I ater�l or _p_rncta,3QS. t her�from1 __ _gr- tin_y 
_rjght to §_l.l_�§yment_ _ _gmd any__lli!Y.m_�nt I1'J.5lcie i n  _ _tgtal or 
partja i _ _Qi§c:h �r.R� _j_Qt(!n g i b l e,_  _9hat:teL__p_(ln�.l 

r)§>tr:ument __ or _ _  �,-=- --­
acGQu nt�L tn___Q_<'!!1_�.r�d i t  u njons, J; r u§.t __ gomp!:irli es_gr 
s i mll� r  lnstltutions �re _ c�§_tL p r��-?d s _ an d other 

( .  \ I ,  

r�g_.yt:-<,a�,;tL.P 

* * * 

( p roposed Act )  

i dent ifi ab l e  o r  t raceab l e  perscmal p rope rty f i xtu res 
C!YlpS 

(A 

( 1 )  

d e r i ved d i rect l y o r  i n d i rectl y 
w i t h  c:ol l ai ;.rd or  the  

f rom an y 
qJCeecl: , of 

w h  t he dGQ U i  a n  : ntere 

( i i ) a r· i g ht to an i nsu rance payment an oth e r  
�ay ment as I n d em n ity  or compensat i o n  for l oss of 
or d amage to t h e  col l ateral or p roceed s of the 
::;;.)f l at;;:; '  aJ , a:, 

( i  ) a payment mad e n or p art i al d i schar·ge or 

an . tan '::} ' e, c h <:ttte l , .\ aper", an 
. nst n..;,nunt o;  a secL: r i ty ;  

3 2  



PROPOS E D  A CT S . 2 ( 1 ) ( d d ) E X I ST I NG ACT S .  2 ( 1 ) ( f f )  

COM M E N T  

T he d ef i n i t i o n  o f  " p rocee d s "  i n t h e  p roposed A c t  d i ffers  f rom i ts 
cou nt e r p a rt i n  t h e  ex i st i n g  Act i n  o n e  i m portant  resp ect. I t  w i l l  b e  n ot ed t h at 
t h e  p ro p osed n e w  d ef i n i t i o n  i s  som ew h at mor e  rest r i ct i v e  i n  i ts sco p e  i n  t h at i n  
o r d e r  for p ro p e rt y  to b e  p roceed s, i n t e r  a l i a, i t m u st b e  p ro p er t y  i n  w h i c h  t h e  
d e b to r  acq u i res a n  i n te r est,  a n d w h e r e  good s are i n vo l v e d , t h e  d eb t o r  m ust h av e  
acq u i r e d  possess i o n  o f  t h e  p ro p e r t y .  

T he s i g n i f i ca n ce of t h e  ! i m i tat i o n s  conta i n e d  i n  t h e  p ro p osed Act i s  
d emon st rat e d  i n  t h e  fol l ow i n g  sce n a r i os :  

A ss u m e  t h at S P  t a k es a n d p e rfects a sec u r i t y  i nte rest i n  " b i cy c l es "  
o w n e d  b y  D .  D s e l l s  a r e d  b i cy c l e o u t  o f  t h e  o rd i n a r y  cou rse of 
b u s i n ess to BL 81  p a y s  p a rt of t h e  p r i ce b y  t r ad i n g  h i s  g re e n  b i cy c l e. 
D tak es  possess i on t h e  g re e n  b i c y c i e . C l ea r l y ,  t h e  g reen b i cy c l e  i s  
p roce ed s  of t h e  d eaH n g  w i t h  t h e  r e d  b i cy c l e. B i  t h en s e l l s  t h e  r e d  
b i cy c l e  t o  82 w p a y s  p a rt p r i ce t r ad i n g  h i s  b l u e b i cy c l e . 8 1  
t h e n  s e l l s  t h e  b l u e  b i  e to 8 3  w ho p ay s  cas h for i t  a n d w ho 
ac q u i r e s  i t  w i t ho u t  k no w l ed g e o f  a n y sec u r i  i nt e rest i n  i t . 

U n d e r  n i t i on p roceed s  i n  t h e  e x i st i n g  Act,  i t  m i g ht a r g u ed t h at S P  
h as a p sec u r i  i n te r est i n  t h e  g reen b i  e a n d t h e  b l ue b i cy cl e  a l o n g 
w i t h  i ts o r- i g i n a l  sec u r i ty i n t e r est i n  t h e  r e d  b i cy c l e .  T h e  b l u e b i cy c l e b o u g h t b y  
83 w as " d er - i 

" 
8 1  f rom a d ea l i n g  w i t h  t h e  r e d  b i cy c l e . How e v e r ,  i t  i s  c i  y 

ect i on ab ! e  to con c l u d e  t h at S P  h as p r i o r i t y  ove r  8 3  w i t h  respect t o  t h e  b l u e 
b i c y c l e . D n ev e r  acq u i r e d  a p rop r i etar y  mte rest i n  t h e  b l u e b i cy c l e  n o r  d i d  i t 
e v e r  come i n to h i s  T h e  h as tak e n  t h e  t i on t h at 
p "\ c t  s h ou l d  m a k e  t h e  l i m i ts of " p  " more  ex p l i c i t. 

i c y  b as i s fo r to p rov i d e a s ec u r  i nt e r est 
i n  p n e d  b y  t h e  d e b to r  as a r es u i t  of a d ea l i n g  w i t h  t h e  o r i g i n a l  
co i l atE: r a. l  i n  s i t u at i o n s  w h e r e  o r i g i n a l  i s  n o  l on g e r  col l atera l  ( e . g .  a 

e i n  t h e i n a r y  cou rse  of b u s i n ess ) o r  w h e re t h e  o r i g i n a l  col l at e r a l  I s  d i ff i c u l t  
z e  o r  h as d e p r ec i at e d  i n  v a l u e  i n  t h e  h an d s  t h e  t ra n sfe ree.  T h e re i s  n o  

c y  reaso n w h y  t h e  con c e p t  s h o u l d  exte n d  so f a r  a s  t o  e n com p as s  t h e  sa l e o f  t h e  
b i tJ e b oat to B3. T o  reco g n i z e t h at i t  d oe s  i s  to c reate t h e  a i  for s i g n i f i ca n t  

u st i ce an d con 

( ex i st i n g  Act ) 

""--C•"-----"".J--� ��l�s _ _  l §!_g_�_�__. ___ gl�<;:oUJJ_� 
ne_gq_:ti_g:t!qn_._m9r:t9Jig�_,__gl�g_g_e_, _!L�n_. i?>§�__gi_r�j§.§lJ_�,__gJft or 



PROPOSE D  ACT S .  2 ( 1 ) ( ee ) - ( ff )  E X I ST I NG ACT S .  2 ( 1 ) ( g g )  

* * * 

( p reposed A c t ) 

(ee) "purc h ase" means taking by sal e, l ease, d iscou nt, 
assignment. negotiation ,  mortg age, p l ed ge, l i en , issue, 
reissu e, gift or any oth er consensual t ransaction creati n g  
a n  interest i n  personal prope rt y ;  

COM MENT 

A f e w  m i n o r  c h a n g e s  h av e  b ee n  m a d e to t h i s  p ro v i s i o n .  T h e  d ef i n i t i on i s  a l l ­
i n c l u s i v e so t h at i ts w o r d i n g  h as b ee n  c h an g e d  to r e f l e c t  t h i s  fact. " As s i g n m e n t "  
h as b ee n  a d d ed t o  t h e  I i st o f  t ra n s act i o n s. 

s t i A c t )  

OJ a s��urity i nt�re�t.Jhatjs ta_l<en or: re�_�rv�g .J!y _� 
s_ell!!r,_ l e�,gr ___m- WO§i g_!JQr Qf__pE?rson ai _Qropert:Jr to 
sec�,Jre J:J�Ym�llLQf cill_Q[_Q_a__r:t if _Lts &_ale or l ea_s� 

Pr'�-�; 

(jjJ a seyu rlt.y_j__oJerest_that_js t('!�en _QJLJ! Qe r�Q!'l__!ol_tlQ 
gLves y al u e�for_ Ui!LJ>u rpose_9f e n_ab ! inB�the:.__<iebtg_r 
to c:t�ru,tl_r�_tigbtsj n or _i:Q_ t h!'! peq:;g_na l prop�_r_t_y_1JQ 
tn�-�t�Bt t h at_tt1e ya!t��_j s �p_pl iegt_:to <i_gg u i_r_� su_c h 

fJ2b1:� 

U i  i es:::;or:_Qf goods . u n d er__p 
U§lrm of_ mo_r� th�n o11e ��r; _or 

fQ[ 

O.YJ t h e  __ i nter�st Qf a _pe rS()fl_ti hQ_g�lj v�rs _ _g_QQQ.s jg 
_13noth E:'' Qe rsg.n�t!o9e r -�gonl:;t9 r':Jll.€l.D t; 

* * 

( p roposed Act ) 

(ff) " p u rchase money sec u r i t y  i nterest " means 



PROPOS E D  ACT S .  2 ( 1 ) ( ff )  E X I ST I NG ACT S .  2 ( 1 ) ( gg )  

( i )  a secu r i ty i nte rest taken i n  col l ateral to t h e  exten t  
that i t  sec u res a l  or· p art of i ts p u rch ase 

( i i ) a secu r i ty n terest taken i n  col l ateral b y  a person 
w ho g i ves val u e  for t h e  p u r pose of enab l i n g  t h e  
d e btor to acq u i re r i g hts i n  t h e  col l ateral , to t h e  
extent t h at t h e  val ue i s  ap p l i ed to acq u i re s u c h  
r i g h ts, 

( i i i )  t h e  i nte rest of a l essor of goods u n de r  a l ease for 
a term of more that one y ear. an d 

i v )  t h e  i nterest of a consi g nor w ho d e l i vers to 
a cons i g n ee n d e r  a commerc i al con s i  

b ut does not i nc l u a t ransaction of sal e an d t h e  l ease 
b ac k  to t h e  sel an d the p u rposes of th i s  c l ause, 
' ' p u rc h ase p r i  and ue " i nc l u d e  c red i t  o r  
i nte rest payab l e  for t h e  p u rchase o r  loan cred i t; 

COMMENT 

S e v e r a l  m i n o r  c h an g es h av e  b e e n  m a d e i n  t h i s  p rov i s i o n .  How e v e r ,  

n c n e  o f  them i n v ol ves a c h a n ge i n  p o l i c y .  

/;. s  p re 

p ro p e r 

t h i s  i s  

con ta i n e d  i n  
':�ft e d  i t  i s  n ot r 

ac q u i re d w i t h  t h  

" of t h e  e x i st i n g  ,6,ct 
e sec u r i t y  i nt e n�st 
d e r  t h e  p ro posed Act 

removed . 
b e  i n t h e  
c l e a r  t h at 

sf i  : : n  i n  t h e  p ro rcsc Act t e n d s  t h e  p u r e ): s ec u r i t y  
i n tF:: r e s t  t o  i n c l u d e  c i t  a n d i n te re s t  c h ar g es .  T h  i s n ecessar y  s i n ce , o n  a 

r i ct a p p l i cat i o n  of t h e '" u r d l n g  of t h e  e x i st m g c re d i t  c h a r g es m ay not b e  

v i e w e d  a s  p a r t  of t h e  u rc h as e  p r i ce of g oo d s a n d n t e rest c h a r g es a r e  not 

i v e n  b y  t h e d e bto r  h e  p u !� poses of ac q u i r i  g r i g ht s  i n  t h e  col l at e r a l , 

T h e  r ro pose d Act exc l u d es s a l es a n d l ease b ac k  a r ran gements from t h e  
con ce r: r h ase mo n e y  s e c u  T h es e  a r r a n  not r e s u l t  
i n t h e  d e b to r  ac. q u . r i n g  n e w  assets.  T h e y  a r e  e ss e nt i a l l y  l oa n  t r a n sact i o n s  secu r e d  
b an i n te r est i n  p ro p  o w  n e d  b y  t h e  d e b to r  p r i o r  to t h e  d at e  t h e  t ra n sact i o n  
i n  e n t e r e d  i n to. 



PROPOSE D  A C T S .  2 ( 1 ) ( gg ) - ( j j ) E X I ST I NG ACT S .  2 ( 1 ) ( h h ) - ( k k ) 

( ex i st i n g  an d [ p roposed Act] ) 

h )[ g g] " " i nc l u d es a rece i v e r-manager;  

COM M E NT 

T he re i s  no  c ha n g e  i n  t h i s  d ef i n i t i o n .  

T h e r e  

( ex i st i n g  an d [ p roposed Act] ) 

( i i )[ h h] " reg i st rar" m ea n s  the Reg i strar of Personal P ro p e rty 
Reg i stry desi g n ated under sect i on 42; 

i ]  reg i s1 r,y means t h e  Personal P roperty 
establ  u n d e r  section 41 ; 

' 10 c h an 

"SeGI.!fiE!t::l 
i,n_te r ec.;;� 

COM"'1 

t h ese d e t: l ! n n s. 

( ex i st i n g  Act ) 

* * * 

( ) " secu red party " means 

( i )  p�:�rson w ho secu r ity  

i i )  a person w ho hol ds a secu r i ty i nterest fo r  t h e  
b e n ef i t  of anoth e r  person , and 

( i i i )  t r u stee, i f  
n dentu n:; 

36 

r i ty i nt!: :est I s  embod a 



PROPOS E D  AC T S . 2 ( 1 ) ( k k )  E X I ST I NG ACT S .  2 ( 1 ) ( 1 1 )  

COM M E N T  

T h i s  d ef i n i t i o n  h as b ee n  c h an g e d  s o  a s  t o  i nc l u d e  a referen ce t o  a person 
w ho h o l d s  a secu r i t y  i nt e rest for t h e  b e n efi t of anot h e r  p e rso n .  I t  w as t ho u g ht 
t h at t h e  a d d i t i o n  of t h e  feat u re, w h i l e  n ot a b so l ut el y n ecessary , w as ad v i sab l e  i n  
o r d e r  to e n com p ass t h e  v a r i o u s  t y p es of s y n d i cated l oan a r ran gements  t h at are 
c u r re n t l y i n  u se. 

( ex i st i n g  Act ) 

LID ·:§�CYrttY.: _ _ _ r:nean�L __ CL_ sh�r�L__- stQ£� __ !!_l!rr:ant, ___ bond.  
i:!�!!�ntur::�. _d�t!t:m1Mr�-�t_q<;:k__or _:theJj��lssu ed b_y_ a__Q_Q_Qy 
�IPQ[at�LQr_QtO�LR�r:so_n_j:haj:_j§_; 

( k k )  

{l} 1D _ _i!__for:m _ _r::�_g_n i ;ze�:Ljo __ :t1te area_lrL!I hi c h  j_:t __ i? 
_i§�y�q_ ___ or __ g�!!fL_�jj:_fi ___ �--�yjg�nci_rrg __ �-- §ll�re._,� 
P_1irti G!.R1it!9n_._ _ _g_r _ _gth�r:Jn:t�r�:tln 1!r::9.J!�rty_QJ:JJl_an 
�DJ:�rRCll'>�_.___QLJh&:t �'ilt!i�n9��Ll!l'l__Ob llg�tiQrl __ Qf.J:b_� 
i§§_l_J�_r;_ {11lQ 

pfJ� _typ_� w h jc h, i n _ _Jb_E!Q[�i_�_?_r_y __ QJU.I..§�_Qtiu si n e§§_, 
_i§ _ _ _  :t:r�n sferred _g�tl't!!!IL_)'I i t h  ----�c�ss.J:trY 
�ngor§�_�_r:rt.L�§§!g_nm�nt._r�si§!r!!ti on_lrrJ:!l� __ b_qg_k_� 

* * * 

( p  Act ) 

means a that 

( i )  i ssued i n b earer or 

( i i i )  o r  ser i es or ,  b y  
,_, , ca�;:,.c., or se r i es of docu me n ts.  

d i  b 



PROPOSE D  ACT S .  2 ( 1 ) ( kk )  E X I ST I NG ACT S .  2 ( 1 ) ( mm ) 

(iv) evidence of a share, participation or other interest 
i n  property or in an enterprise or i s  evidence of an 
obl igation of the issuer, 

and includes an uncertl ficated secu w ithin the mean ng 
of the law relating to business corporations, but not 
inc l ude a writing that provides for or creates a mortgage 
or charge in respect of an interest in l and that is 
speci fica l l y  identified in the writing; 

COM M E N T  

T h e  Com m i ss i o n  h as con c l u d ed t h at t h e  d ef i n i t i o n  o f  " se c u r i t y " i n t h e  
e x i st i n g  A ct s h o u l d  b e  r e p l ac e d  w i t h  t h e  d ef i n i t i o n  set o u t  above. I n  esse n t i a l  
resp ects,  IS no d b et w ee n  t h e  t w o  d t i o n s. Hov wv c' r ,  i t  w as 

g h t d same d ef i n t i o n  o f  t h e  " se c u r i ty � n  tlot h lbsJ 

r-so n a! _ PJ::CiPt?r1y______§§!_�l.clr a n d 
A cco r d i n g l y , t h e  n i t i o n  con ta i n e d  i n  t h e  p roposed A ct h as b ee n  c h an 
confo rm g e n e ra l l y  to sect i o n  44( 2 )( n )  of T h e_1$_y_sJn�ss Co rpqrettig_o�s Act. 

T h e  
f·;rme r Act 

con t a i n s  t 1�1 o  
gJ .  T h e  

d i n  t h e  
refe r e n ce 

u n ce rt ;  . A  p ra.ct i i S  n o w  i n g  i n  comme rci al i 
ad v a nce d  cou n t r i es to recog n i ze p a p e r l ess s ec u r i t i es .  U n d e r  t h 1 s  p r act i ce a 
sec u r i ty s n ot h i n g  more  t ha n  a n  e n t r y  i n t h e  reco r d s  o f  a ear· i n g  co r po r at i o n  
a n d a t ra n sfe r of t h e  sec u r i ty i s  effected b y  a n otat i o n  i n t h os e  reco r d s. For t h e  
p u r poses of Th e p_�son aLP rop e rt v  Sec; u r i ty _6ct t h i s  n otat i o n  i s  t h e  e q u i v a l e n t  of 

ran sfe r y s i cal  of t sec u r i t y .  com m e n t  t i on 24. ; 
i l e  u n ce f i clted seoJ a r e  r e n t l y i i n  Sas h h e '·>' an ,  t h e  

ec i d ed t h e  p Act re1 : e i  r pote n 'J Se so a:3 
to amen d  t h e  w h e n  b u s i n ess cor p o rat i o n s  l aw i s  ame n d e d  

I tat e  t h e  u se of 1. m c e rt i f i cated  sec u r i t i es .  

T h e  sec0n d s i g n i f i c " "1 t  c h an g e  i r  + h e  rl ef m i t i on i s  t h e  r efe r e n ce t'J w n g  
p rov i a mort ·:3 a n  i nte r l an d .  T .  e v a n c e  feat u r' 

t h e  d ef l n i  i s  f u l l y  i n  me n t  fo sect i o n  

( ex i st :  A ct )  

(mm) :·§§leu r ity agr:(;)f'!ffi§li'JJ" means Cir:L99reement J:tu:rt _greates _qr 
p_rgyjdes for (:l_§?QIJTity inter?§t.__(:lnd inci L.J d(;)§ El _documeot 
ev i dend n g_a §ecu_rttv ag reemerr1;_�ben :the .fQnt�xt 
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PROPOS E D  A C T  B ,  2 ( 1 ) ( 1 1 ) - ( mm )  E X I ST I NG ACT S .  2 ( 1 ) ( nn )  

( I I )  

. h e re i s  

inn ' 

i nci u 
ag reement;  

g e  i n  

( p roposed Act ) 

GOM �i E N r 

n i t l o n .  

r 2 � d st i  n g  A ct )  

c reates 
contf::xt 

a secu 

i ntan glt;:l)c;§_1hat s�CYI'"�s_ _payment 
ob l i qr:t_t!on _ a n d  i�_d§em�<;L to i nc;l u cj�_: 

l!!l f_n:rerest _ Qf  � Qei'"SOf'! ___ W h9  ____ cle• • vers _ 
�J1Qt.he r  persgn J.H l d e r  a con;:,>!J] nm�nt; an d 

( i i i )  1h�Llflter�s:t ..=; ___ ""'·---=":..,"".,'"' ... t mger i:l ls�ase for_a ter_:_m_ 0f 

" secu 

IJIOC�. 

* * * 

oposed 

n te rest '" rneans 

an i nh 
chatt -·­
that 

n good s1 
r- an i n� 

pay 

p_erform_i,in c�:.. (:F[ an 
i n te rest o_t_l:i §f::l l e r  

;;cJment o' 
mone ·'  

) r  PlH' 

1 secu r i  
l ntan g i 
:;e of 



PROPOSE D  ACT S .  2 ( 1 ) ( n n )  E X I ST I NG ACT S .  2 ( 1 ) { oo )  

obl i g at i on ,  b u t  does not i nc l u d e  the i nterest of a 
sel l er w ho h as s h i p ped goods to a b u ye r  u n de r  a 

negot i ab l e  b i l l  of l ad i n g  or i ts eq u i val ent to the 
order of t h e  sel l e r  or  to t h e  o r d e r  of a n  a g e n t  of 
the sel l e r, u n l ess t h e  p arties h ave oth er w i se 
ev i denced an i ntention to c reate o r  p rov i d e  for a 
sec u r i ty i nte rest i n  the  goods, an d 

( i i )  t h e  i nte rest of 

( A )  a t ransferee u n de r  a transfer of a n  accou nt 
or chatte l  p aper. 

( B )  a consi g no r  w ho de l i vers go::>d s  t o  a consi g nee 
u n de r  a commerci al consi g n ment. an d 

( C )  a l essor u n de r  a l ease for a term of more t h an 
one year, 

notw i th stan d i n g  t h at the i nte rest does not sec u re payment 
or  performance of an o b l i gation ; 

COM M E NT 

T h e  c h an g i n  1 s  d ef i n i t i on a r e  l ar g e l y st r u ct u ra l . n ee h e  c l  se 
d ea l i n g  w i t h  t h e  I nte rest of a se l l e r  w ho h as s h i p ped good s u n d e r  an o r d e r  b i l l  of 
l ad i n g  ad d resses an e x ce p t i o n  to t h e  d ef i n i t i on of a t r u e  sec u r i t y  i nterest an d n ot 
a d eemed sec u r 1  i nte rest, i s  rnor e  a p p rop ate l  i n se r t e d  b efore t h e  
e n u rne r at i on of t h e  d ee m e d  s ec u r i ty i nt e rests.  

( ex i st i n g  a n d [ p roposed Act] )  

(oo)[ n n ]  '" specif ic  goods "  means goods i dent if i ed an d ag rt,'8d 
u pon at the  t i me a sec u r ity  ag reement i n  respect of t hose 
goods i s  mad e ; 

COM M E NT 

T he r e  ! s  n o  d 1 a n g e  l n  t h 1 s  d efm l t i o n .  
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PROPOS E D  ACT S .  2 ( 1 ) ( oo ) - ( pp )  EX I ST I NG ACT S .  2 ( 1 ) ( pp ) - ( qq )  

T h e  
t h e  e x i st m g 

i st i n g  

"trust i n d entu re:·�� u111��!'1§ an y deed , __ lf!Q6!1tUL6L_Q[ 
doct,�men t, _boweve r  d es i g n ated : i f!c l u d i ng any s u p p l ement 
QI__l!_fil�nd m��rrts t h ereto, by the  terms of  w h i c h  a bogy 
cor_pQrate i ssues o r  guarantees, _Q_[__Qrov i d es for t h e  i ss u e  
or g uarant� of, d ebt ob l i gat i on§_ and i n_�w h ic h  a person 
i s  apJ2Qi nted �_ as t r u stee for . tb_�_bol d e r  of t h e  debt  
ob l i gatlonsj§sued , g uaranteed or _Q rov i d ed for thereun d e r  
an��_G_yred_t;!y a secu r i ty i ntere�j:; 

* * * 

( p  A ct 

"trust i n d entu re" means a d eed , i nd entu re, or document, 
however d es i g nated , the terms of w h ic h  a person 
i ss u es or g ua rantees or  p rov i d es for the i ssue o r  
g ua rantee of d e b t  o b l i gat ions secu red b y  a secu r ity  
i nterest and i n  w h i c h  another p erson is  appoi n ted as 
t r u stee for the hol d e rs of the d e bt ob l i gations i ssued , 
g uaranteed or p rov i ded for u n d e r  t h e  d eed , i n dentu re o r  
document; 

COM M E NT 

t h i s  d ef i n i t i o n  a r e  y sty l i st i c. Note ,  h o w e v e r  u n d e r  
e d ef i n i t i on a p p i es on l y  to d e b t  o b ! i  ssu e d  o r  

g u a r a n tE,ed b y  
Act.  

p o r at e  d e b tor .  T h e re i s  s i m i l ar l i m i tat 1on  the  p r-oposed 

( ex i st i n g  a n d [ p roposed Act] ) 

( q q )[ p p ]  " val u e  .. means any consi d eration suffi c ient  to s u p port 
a si m p l e  contract, an d i nc l u des an antecedent d ebt or 
l i ab i l i t y ,  an d " ne w  v al means val u e  other t l1an 
antecedent debt or- l iab i l i ty. 

T h e re  is no c h an g e  
to " n e w  v a l u e " . 

COM M E NT 

t h i s  d ef i n i t i o n ,  except  t h e  ad d i t i o n  of t h e  refe r e n ce 



PROPOS E D  ACT S .  2 ( 2 )  E X I ST I NG ACT S .  6 7 ( 3 )  

( ex i st i n Act ) 

E>I�} [or tbe� PIJJ::pose§ QUhl�_Act:,__� P�l--�rt-�nQ�s OLbC1S_�_notice 
w h�m; 

W i n  tb�- �2!se ln:d ivj d tlet!..L.JnforJilgtJotl _ GQJilf!3'; _t.9 h i  f? 
�ttention J.J n d�r ci_r::gum§j:finC�§_j�fL_w h i ch---.A_�@as_Qnab� 
Q�CSO!J wouJ d ta�e cog[ljzance__Qf i"t.-1 

ill Ln tl}e_ Cl!.§� _ _of (i_�partn.ersl}l!;;h _ _j[ifon:rr�tion jlas_�-"�e _to tb_t: 
attentiq_n_gj _qn� .  _!_.t]E;� J�?Tt.ner,s _or_ _Q§' r::;g.n 
.bav i og oo_o:troi...Qr m(:lo_agerrtent Qf  Uu.�� g.artnersbm b�J.si n e§§ 
Qr'lQ§\_L<:;i rcu'JlstanGe§_ln �tb_i c h_lt re�aSQnabl e  P&�r..son_�ouj_q 

W iD t h e  case � bq_Qy cQI.J?qcat�/nfounati9P l:H�·� �m'2 to 
tbe _<'ttterrl:iQ!LQf: 

f : ' 
ll} 

or 

{i_ij a _§�I'I IQL �rTtDJQY_�E:! __ Qf _jJJ� _..._S�::>rpo[(ij:IOn __ wrtl}  
re!'?p_gnsj_gj l i t'LJs>r IQ.G)ttf!J:J?. to -�-h i cJLth�,_jJ1for::_rnation 

.15.� 
<::9.9!l!Z:Cince qf •t or.J,!Je i nfo_r::matipn i rl _�& n t!n.�.J!.Cl§ oeen deljve r�d 

th��p.:.gts:t�?rf�g�� off:_ice of �j:h�_t:l9d Y_�gc>rP-Cf'ate qr 

fJu§iness_ Qor£,}ora1:/f;ms A9t_o_r se.:;j:ion �""�""'..!...-""" 
4Q1 

ropused ;: ct )  

For pu r poses 01 t h i s  Act, 

(a ) en 
iCC y ti pe�r,"nn de r  · ret : :stt•: ' ces 

;�easonab l e  per8on wou l d tak e cog n zancc: of 

a pJrt! iO!'sh . t;  k nows or h a.;, k no t'l i ed g;a \1-J h�r. i n . vrmadon 
has come thE� attnntion of one of t h e  gen er�a! partners 
or' a '>,TS< h i0  , n g  t:Xmtr ol n ;;;: 1a91�rum of :.he 
partn e rs h b u si n ess u n d e r  rcu mstances n w i c h 

::: rso , wot i d  cc n i zance nf 

4 



PROPOS E D  ACT S .  2 ( 2 )  E X I ST I NG ACT S .  6 7 ( 3 )  
---�---------·-----

k 

( c )  

( d ) 

a c..or poration k nows or h as k no w l ed ge w hen i nformation 
h as  come to attention of 

( i )  

( l i )  

n g rector or· 

a sen ior 
roco nr.n <:. b i  I 

emp l oy ee of the 
m atters to w 

t h e  corporation,  

corporation w ith 
the i nformati on 

rclifmstances i n  w h i c h  a person wou l d  
tak e  cog n i zance of i t  o r  w he n  i nformation i n  w ri t i n g  h as 
been d e l i vered to t h e  reg i stered offi ce or 

( i ) a manag i n g  d i rector o r  off i ce r  

( ! ) 

( i i  ) 

u n d e r  rcumstances I n  w 
cog n i zance 

GOM t-i E NT 

c h an g es i n  

d be 

or 

p e rson wou I d 

g e  i n  t e r m  n c ! o g y .  U n d e r  t t h e  
v at i v e s )  an d " not i ce a r e  u s e d  to m t�2H1 h v o  

i s  a w r i tt e n  me n t  con tai n n g  
l ed g e "  i to ac q i r  b y  somcX)ne.  

T h e  word  



P ROPOS E D  ACT S .  2 ( 3 )  E X I ST I NG ACT S .  

W h e r e  p a rtn e rs h i p s a r-e i n vol  , the roposed ."\ct ma es i t c l  th at h e  
i n formation must come to atten t i on of a �;Jenera!  p a rt n e r  and n ot a limitE) 'i 
p artn e r . 

T h e  n e w  d ef i n t i o n  d eal s w i t h  acq u si i on of now ! ed b y  tn r e l e v a n t  
p e rso n s  i n 'v'o! v e d  w t h  an assoc i at i o n  a n d b y  p l o y eos of a g -:::v e r n me n t. 

( ex i st m g  Act 

T h e re is no eq u i va l ent  to t h i s  p rov i si o n  i n  the exi sti n g  Act. 

* * *  

( p ropose d  Act ) 

2( 3 )  U n l ess p rov i d ed oth e r w i se i n  t h i s  Act, t h e  di�te r m i n at ion w heth e r  
good s a re "consurner gor.Jd s " ,  " i n ventory or " eq u i pment"  s h al l  
b e  mad e as of t h e  t i me t h e  secu r i ty i nte rest i n  t h e  goods 
attac hes. 

COM M E N T  

T h i s  p r ov i s i o n  i s  d es i  n e d  rov i d e  g u i d an ce, i n  ect i o n ','>l i t h  h e  
cate g o r i zat ion  of g ood s w h i c n  i s  a n  i m po r ta n t  feat u re  of seve ra l  as p ects of t h e  Ae-t 
a n d t h e  P e r so n al P rop e rt y  Reg u l at i o n s. U n d e r  t h e  cate go n zat i o n  s y stem of t h e  
Act ,  al l good s  m u st b e  con s u m e r  good s ,  i n v e n to r y  o r  eq u i p m e n t .  T h ese cate gor i es 
a re n ot b a ::;e d  o n  t h e  c h a racte r i st i c  h e  i n vc' v e d ; t h ey a r e  b as e d  on 
use to w h i c h  t h e  s are b e i n g  p by  t d e b to r  t h e  ;;:va n t  t i me. 
p u r pose of t h i s  p rov i s i o n  i s  the m a k e  i t  c l ear  t h at a c h an g e  i n  t h e  u se b y  t h e  
d e b to r  aft e r  attac h me n t  o f  t h e  sec u r i t y  i n te rest d oes n ot affect t h e  v al i d i :Jf a 

r e g  i rat i o n  t h e  a l  stat u of t h  o:�cu r i  ! nte rest . 

T h e re a r e  a fe w sect i o n s  w h i c h  a r e  not affected b y  t h i s p ro v isio n . See 
sect i o n s  1 0( 4 )  an d 30( 3 ) .  

( e x i  n g  Act 

T he re is  no eq u i va l e n t  to t h i s  p rov i sion i n  the  ex i st i n g Act. 

* *  
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PROPOS ED ACT S .  2 ( 4 )  E X I ST I NG ACT S .  - - -

T e 
r ece n t  d ec i  
i s  n o  r i g h t 
a f i d u c i  

Act ) 

P roceeds are traceab l e  w heth e r  or  not t h e re i s  a fi d uc iary 
relat ion sh i p  bet w ee n  p e rson w ho h as a secu i nterest i n  
t h e  p rocee d s, as p rov i d ed i n  section 289, and the p e rson w ho 
h as r i g hts i n  or h as d ealt w ith  the  p roceeds. 

COMM E NT 

r pose of t h i s  sect i o n  i remove t h e  d o u b t  t h at ra i s e d  b y  
Onta r i o  a n d M an i to b a  i n  w c h  i t  h as b e e n  t h at t h e re 

t rac i n g  r u l es of e q  t o  e ar ma r k  p roceed s  u n l ess t h e re i s  
at i on s h i p  b et w ee n  t h e p arty a n d  t h e  d ebtor .  



PROPOS E D  ACT S .  3 ( ! ) - ( 2 )  I ST I NG ACT S .  3 

3 

(2)  

PART I 

APPLICATION o-= THE ACT 

.W IL �battel mortq�g_e, con djJ!QO<iL sal e,  f iQ<'!t,i'lS charge.'} 
QJgd ge, d ebenJYr�_f_ trust i nQ�riJ.!JJ:_e or tru�tr�;�j..Q!, l eas_i?. 
J,!.�si gnf11ent.  s;gns i g t)ment or::_tran§fer of ctt�tte_LpJ3.Der,; 

'�.L 
'lC! 

rtc.!t!'! i t h stan djr1jiL t h at suc.h .. J.n torests m�y '<Pt secu u'l 
payment or PE.: r fy(!na nce ot ;::HJ �C�.[} i i gation" 

( p ror 

J S u b]:"�'J: to secti on Act ap p l  

( a )  v e ry t ransac.ti>:;n that i n stJ b stance c reat+Y':; a secu r i t y  
re :; I ts forT · i t hout to 

t� ho has · )  cc , an d 

l D J  a c h att e l  

perfonr 

4 a n t  
ou n t  or 1 l  paper 

a C()fP y ea r 
1at 

pay ment 
·:�r,  l ease, 

performam::•:� an ob l i  
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si g n ment,  

that cocu res 



PROPOS E D  ACT S .  3 ( 2 )  EX I ST I NG ACT S .  4 

NT 

i ffe r e n ce s  b et w ee n  sect ic:;n  the  ex i st i n g  Act  a n  n te r p art i n  
t h e  p Act  are  l ar g e l y cosmet i i s  o n e  st r u ct u ra l  g e, how e v e r .  
Sect i o n  3 o f  t h e  e x i st i n g  Act o p e n s  w i t h  a c h aracte r i z at i on r u l e  u se d  to i d e n t i fy 
t r u e  sec u r i t y  ag reem e n ts .  C l a u s e  ( a )  i n c l u d es a l i st of exam p l es of d i ffe ren t  pes 

t r u e  sec u r i ty a g reem e n ts .  H o w e v e r ,  c l ause  ( b ) d ea! s w i th deemed s ec u r i ty 
a.g ree m •} n ts w h i c h ,  tech n i ca l l y ,  d o  n ot fa l l w i t h i n  t h e  g e n e ra l  r u l e  of t h e  o p e n i n g 

of t h e  sect i o n .  Yet,  g i ve n  t h e  st r u ct u re  of t h e  sect i o n , t h e y  w ou l d  ap p ea r  to 
be more e x am p l es of t r u e  sec u r i t y  a g reemen ts. T h i s  m i n o r  st r u ct u ra l  d i ff i cu l ty 
w i t h  sect i o n  3 of t h e  ex i st i n g  Act h as been  e l i m i n at e d  sect i on 3 of t h e  p roposed 
Act w h c h  t ran sact i o n s  fal n t h e  sco p e  t h e  n to t wo 
d i st i n ct ran sact i o n s  t h  e s u b stan ce test s u b sect i o n  ( 1  ) , 
a r e  t r u e  ree m e n t s ;  an d sec u r i t y  a g reemen ts b e d  i n  
s u b sect i 

) of t h e  p states a " s  test  for 
c h a racte a n sact i o n s  fa l  w t h e  sco p e  of t h e  i m p l i ed 
i n  t h e  e x 1 stm g A ct. I n c l u d ed r n  t h e  n o n -ex h au st i v e  l i st o f  t y p es of t ran sact i o n s  
fa l l n g  w i t h i n  t h e  p ro posed A ct a r e  " t r u st s "  t h at sec u r e  p ay m e n t  o r  p e rfo r ma n ce 
of an ob l i g at i o n .  

( ex i st i n g  Act ) 

a u�.r-'-1 c h a rge o r  
ven .Q_y _ _ru l e_o_f 
_!Tla�ri al§.; 

il:>J an g_§§t.90mf;flt of an i nterest or _c:l !!tiiLi n  or u n d er an t 
cor:rtrEit::.t .9L!lJ'11J Uity or pol i cy _QLLo_,syr_�ng�, except i nsofar: 
f!§. Jtl� Jnqn_e_y _payab l e  u n de r  J'i _pgJt<:Y i nsu rance i s  or: 
wotJ ! d_ b_t2.JD ct�::mn i ty o r  compen§<�!LQrLfQrJgss of or d amag§ 
to c;QUI'L�r5'\l ,Qr any r i g h t  to _l:lny __ §!,JO:::h moneys payab l e; 

_ j_�Jtu re_ wag�s, 
other o::�rrm_E?Q§_ill:iort for l abou r or 

_{Ql an_ a1i§lg.nm�nt_ of a ri g ht to Pfl..Ylllen t_.Y_IJ_�t�r a contract tg 
an Ei§§iBJ.!�� �-!lo i s  to perform the; _ _  c;,s,silln9r's ob l i gatiom:; 
u n d�c :tb§:! . '::<:Jntract; 



PROPOS E D  ACT S .  4 EX I ST I NG ACT S .  4 

W t h e  creatiQn_gL �ssi gnm�n t  of 3m i n1�rest i_n_ o r  �- l i en on 
r:.�al �r()Q!lf_!:t1J nG.tl.Jgi n.s__ctl!lttel s _rea! : 

ill t h e  fl5Si g nment of an y__ri g ht_Jo payment that ar i ses i n  
�n n ecti o n  �t:ttt an. irrt:e restJn...Q!':. a_lea§.� QJli..!@I .. P rop�J"'tY 
gth e r  tban : 

ill an a§Si g n_me n t  of renta l  paym�nts payab l e  u n d e r  £1 
!�ase qt_re�I�J::oper:t;y;_s;;�r 

i.gJ a sale of J'!��ou nts. o r  ct:Li!ttel P!!oer f:l.§_.Qart gfa sat�_of th� 
b usLness _Q.ut of __ � h i ct:L t h ey a rose, (J n l e§§ t h e  v e n dor 
r_eml!!.n§.JlLJ'IJ�par.!?.nL ooni.rol ot Jh.�_!ll,l§i_l]es� (lfte r·  t h e  
sal�. 

(bJ an as§ignmer:rt of f.lGQ.ou nts mage _ _  soi e l ':l_tQ faQi l itat('_ t ,�� 
cgJlecj;io n  of '-'·�.:��-·· . ,, . ., ___ ..:.=_,,_ .... ,�.=�· · 

OJ Eln__as.§i gnment  c l ai m  Jor __ d am.!Mf.�S __ o r  .. a. u c!gm�nt 
r9p r e§?n1ill:ELB r igt1.t to d amages_; 

(JJ Rfl assi g nm�n:t for the�n�rS!LJ>�nefit qf .cre(j it<"'�.rs _r.m1Q_� 
QIJ rsu_<Jrrt 1:Q . .re L:xt� rm 
to_L!1sol v�n�� 

* *  

( p roposed Act )  

4 E xcept as oth�r·w i se p rov i ded i n  H1 i s  Act,  t h i s  Act dt."'(;S not a!-) p l y  
to 

( a) a l i en .  charge o r  
of l aw ,  

i nter est ven statute or 

the c r �:�ation t ransfer an terest o r  c:! <:: ! m  o r  
u n de r  a contract of an n u i ty o r  pol i cy o f  i ns u ran ce e xcept 
t h e  t ransfer of a r· i g ht to money o r  oth e r  vai u e  pay ab l e  
u n de r  a i cy of I ns u rance as i n demn i ty o r  c..omp e nsat i on 
for l oss of or to col l ate r al ,  

( c )  t h e  c reation o r  t ransfer· of an i nterest i n  p resen t  or 
fLttu n' wages, sal ary,  p 'ly cmnmi ssion o r  y h e r·  
::.ompensati or: for r or p ersonal  serv i ces other than 
fees for p rofessional ser,v i ces, 
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Sectk: · 

( d ) a t ransfer of a n  u n earn ed r i g ht to payment u n d e r  a 

(e ) 

contract to a transferee w ho to perform t h e  
t r an sferor's l i gat ions u the contract, 

c reation 
a l ease, 

ansfer of i nte rest i n i ncl u d i n g  

t h e  c reat i on o r  t ransfer of a r i g ht to payment that a r ises 
i n  con n ection w i t h  an i n terest i n or a l ease of l an d  oth e r  
t h an a r i g 

str u ment.  
to payment ev d en ced b y  secu r i ty o r  

) a sal e of accou nts or c h attel paper as part of a sal e of a 
b u s i n ess out of w t h ey a rose u n l ess t h e  ven dor 
remai ns i n  ap parent contr,o l  of  the b us i n ess after sal e7 

( h )  u-an sfer accou n ts sol e l y 
c:ol l t:ction  ot  accou n ts for t h e  t ransferor 

l i tate t h e  

( i )  the  c reat ion or  transfer of a r i g ht to d amages i n 

U an ass i g n ment for g e n e ral  benef i t  of c red i tors mad e 
u r s u an t  to t of t h e:  1me n t  of rel at i n 

i nsol vency , 

( k  a secu r i ty ag rceement governed a statu te of t h e  
Pari  of Canada t h at d eal s w it h  the r i g hts of part i es 
to t h e  ag reement or the r i g h ts of t h i rd  part i es affected 
b y  a secu r i ty i nte rest c reated b y  t h e  ag reement, i nc l u d i n g  

w i t hout ! g t h e  i ty of fore-goi n g ,  

an y a g r e•.�rnent 
a9nJs Act , and 

Part V, v i sion B of UtE:, 

( i i )  a mortgage u n d e r  t h e  S h i p_Qin� (Canada) -�ft. 

COM M E NT 

S ect : a)  h as a b road e r  scope t ha n  i ts cou n te r pa rt i n  t h e  ex i sti n g  A ct. 
3ect i o n  4( of t h e  ex i st ing Act ap p l i es o n l y  to repa i re rs'  a n d a rt i sa n s '  l ie n s  
\N' h e reas SE,ct i c :' 4 ( a )  of t h s  roposed Act ap p l i es to a l l p es of l i e n s ,  c ha r g es o r  

g i ve n  b st;,i: u te o r  r l l a w .  
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Section 4( b) 

T h e w o rd i n g  of sect i o n  4( b )  h as b e e n  m o d i f i ed i n  o r d e r  to p rov i d e c l ar i t y . 

Section 4( c )  

Sect i o n  4( c )  of t h e  p roposed A c t  i s  d i ffe r e n t  f ro m  i ts cou n te t· p a rt i n  thse 
exi s t i  g A c t  i n  h at i t  d oe s  n ot h av f�  t h e  effect of e x c l u d i n g  f ro m  t h e  SO) p e  the 
Act fees p a y a b l e  as com p e n sat i o n  fo r p rofes s i o n al s e r v i ces.  A c cor d i n g l y  t h e  
ass i g n me n t  of t h e  acco u n t s  recei v ab l e  of an acco u n t a n t  w ou l d  b e  e l u d e d  i t h i n  
t h e  s co p e  of t h e  Act . 

Section 4(f )  

S e ct i on 4 ( f )  of t h e  p ro p os e d Act m a i n ta i n s  t h e  pol i cy con ta i n ed 1 n  s;:;ct i o n  
4 ( f )  of t h e  ex i st i n g  Act,  b u t ,  a l o n g  w i t h  t h e  d ef i n i t i o n s  o f  " i n st r u m e n t " an d 
" se c u i t y " , rov d es i a r i f : cat i o l w i  r e s n ect a ff i c u  i ss <i e  t h  t ar ;:, e s  f t h e  
con te x t  of t h e  c ross-ove r  b et w ee n  p e r so n al a n d  r e a l  p ro p e rt y  l aw .  

Bot h A c t s  t re at a " sec u r , t y " a n d a n  " i n st r u me n t  a s  s e p a ra t e  t y p e;;; 
co l l ate r a l a n d d ef i n e  t h e i r s co p e  tc' i n c !  d e  (1 e g ot i a b l e  e b t  ob l i g at i on s . T h e  effect 

extJrY p t i  s e,c u r i t '  a t  i n s r· u rr ·::: n ts i r :>m 1 h e e <: :.:: l u s ' o n  of t ra n  fe r �'  o f  h t�· 
to p ay m e n t  t h at a r i se i con n •3ct i o n  w i t h  a n  i n te rest i n r e a l  p r o p e rt y  i s  t h at t h e  
;\ ct a p  l i e:::: to �:, ;: ec u 1 ty ( t e r·c:'f�. t a :,ec u r o t i n s t : u m er ,  e \  g h  
t ii at s ec u n t y  o r  1 n s t r u me n t i J ,  t u r n  sec ured i n  w ho l e or i n  p art b y  a sec �.A r ! ty 
i nt e rest n p ro p e rt y .  Accord i n g l y , i f  D ,  t h e  h o l d e r  of a n e g ot i ab e d e b t  

i g e L on i t h e  form ::1f :.:;ec t :" i ty :- i n s t r u m e n t  a t  1 s e : u re c: y i n 1 c <- e s ·  
r e a l  p ro p e rt y  of t h e  i ss u e r, g i v e s  a s ec u r i  i n t e r e st n t h e  d e bt o b l i g at i o n , 

W O \. l d  ac l y  sec i t y G.t3 r e e m e n  �� reat i n g  r·: e seGu r i  1 r . • :.• resL 
cou r s e ,  t o  H�t:l e ,.,. t e n t  t t h e  J e bt o b ! i g a L i on i s  con n e d  i n  a l an d  nlo , ·t g :a g e  to 
w h i c h  T h e  Lane:! T l t l e§�_Act_ R . S . S .  1 c- L - 5 ,  a p o l i es ,  

s h .Y .. I I d  !'lOt p i )  T d E·f l i t k ' r; s t h e  te r rn E  " i '� t r t F: •e n t '  a n c 
" sec u r i t y n co n t a i n e d  i n  t h e  roposed p rcd u c<:.� t h i effect . 

d e  '1 i t i , n s ,  h e r ., 2 c' l i  cor ,  n E J  i n w n 8  t h at 
p rov i d es c reates a , , 1o rt g n g e  o r  g e  I i i  r e s p ect ui an , rd:e r �:::st i r1  i an J  r h m. 
i s  s p ec i f i ca l l y i d e n t i f i ed i n  i'! r i t i n g ,  t h e  w r i t i n q  i s  n ot a n  I n st r u me n t  or  a 

t ':';":.soc i �\t e d  cv i t h  t d ';  11 .:1 g O J '� r  b 
H ::w e i , ( , h e  r i t : g n ot p · ·�.:>v i d  

o b l i g at i o n  i s  s ec u re d  b y  a mo rt g ag e  o r·  c h a r g e  o n  a n  d e n t i f i e d  i n te n�st i n  l a n d ,  
t h e  w ri t i n g  m a y  w e l l b e  e sect ; r i  ') f  i r s t r u ne n t  i 1"  ot h e r  r e q u i  rerne r ts of 

U 1 es e  d ef i n i t i o n s  h a v e  b e e n  rnet.  T h l s i s  s o  E;\/ e n  t h ou g h  e o ::.: l i  
r epresen te d  b y  the w r i t i n g a r e  s ec u r e d  b y  a n  i n te r es t  i n  l an d . 

T h e  r e l evance  of t h i s  d i st i n ct i o n  i s  d i s p l ay e d  i n  t h e  fo l l o w  n g  s c e n a r i o : 
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Com p an y  ssu es a " ne g ot i ab l e ' " d e b e n t u r e  w h i c h  p ro v  d es for a 
i nte rest i n  ai l of t h e  com pa n y ' s  assets. Some of t h e  assets a r e  

o n  rea l  p ro p e r t y "  T he d e b e n t u r e  i s  a sec u r i ty o r  an 
m e n t. T h e re a re ,  of  cou rse,  two separat e  " r i g hts to p a y m e n t " i n  

sce n a r i o. T he r i g h t pay m e n t  u n d e r  a mort g a g e  e en 
Com p an y  a n d  a mort gor ( he r e i n afte r to as t h e  mort g ag e  
o b l i g at i o n ) an d a r i g  p a y m e n t  u n d e r  b e n t u r e  ( he r e i n after 
refe r re d  to as d e b e n t u re o b l i g at i o n ) .  T h e r e  is  d o u b t  t h at t h e  
mort g ag e  o b l i  , :m i s  a r i g to p ay me n t  t h at a r : s;:::,s i n  con n ect i on 
1.v i t h  an  i nte rest i l an d ;  b u t  i n  a d d i t i on ,  t h e  d e be n t t H e  o b l i g at i on m a y  
b e  seen  i s i n g  i n  con n ect i D n  i i nte rest i n  l an 

A ss u m e  h e  d e b e n t u re i s  h t  ' Com p an y  8 w h e n  g i v e n  
' "rte ra l  a l oa n  f rom Com p an y  C .  Com p a n y C r e g i ste a 
i g statem e n t  i n  t h e  Perso n a l  P ro p e r t y  Reg i st ry .  Com p ;::m 8,  

act i n g  f r au d u l en t l y ,  t T a n sfers d e b e nt u re to Com p a n  
D as co l l ate r a l  fo r mad e b y  Com p a n y B b ecomes 
i n sol v e n t  an d p a y s  y D .  

D w o u l d t h i n K  t o  atte m p t  t o  r e g i st e r  ccn 
i n te n�st as mo( !. 
t h e y h ave i s  a 
Com p a n y  A t h a  
A ' s  p ro p e r t y ,  i 
c an Com p a n  

� �at t h e y  a ss u me 
o b t  o b l i of 

b y  n te !"GTCS i n  y 
rms,  Com p an y 

r i  as P'z.r p ro p e  a n d 
W i l l  PX t h e  1 n t e n,sts i n  p e r so n a l  p to 
ap p l  

H o w e v e r ,  t h e  effect .:omrnon sec u 
i n  8,  Con·· an d l i n g 11t e rests i n 

y t h e  m o rt g a g e  s m c>C< ,  i n  effect ,  t h e  d e b e n t u re i s  se,·  

e b t  

c b i i g at l o n  cu n ta i  i n  t h e  mort g a.9 s  n -, : s  n g  trH? case, T !-; ,:-:  t"l;in d r Ltl�s; Act 
ap p l y  as 

T h i s  pot con f l  r u ct res, wo sy ;:;tems i s  
: c;: .  In effect, su :·emac y i s  g i v e n  to 

r i t y It i s  most u n l i k e l y at t h i s  p roac h 
n ty of t '� :- ' an d  t i t l es b u s i n ess com m u n i  + n at 

! e  p e rson . d oe s ,,t r i g i n  t h at rope rty 
b y  L a n d T i t l �§_..jg. 

It w i l l  b : :ti:: d t t h e  
t h e  

ex i st i  g 
It s ho u l 
.22 of t h  

ex i st i n g  A c t  i n  n e w  I) '  

,;.'l et t h e·  .­
m a l-

a l  b E  
e x i s ·  · g Act. 

a n  i n te rest 1 n r e n ta l  p a y m e nts w h e  r ea:: 
l ea r t h at s u c h  t r a n s& ". i o n s  a r e  w i t h i n  t h e  sco p e  of t h e  

h at t h e r e s n o  eq u a l e n t  i n  t h e  p roposed A ct to sect : 
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P r i o r  to t e n actm e n t  of t h e  ex i st i n g  Act,  t h e  a w  a p p l i  l e  to p 
d i sp u te s  l n vo l  n g  s uccess i v e  ass i g n ees p ay me n ts w as con t a i n e d  i n 
.QhQses JrL A ct i g_Q§__8�J, R.S.S.  1 c.  c- 1 1 ,  a n d t h e  r u l es e q u  ( It i s  acc u rate 
to say t h at t h e  cou rts n ot y et d ec i  w h et h e r  t h e  ap p l i ca b l e  p r i o r i t y  r u l es 
w e re t hose i m p l i c i t  i n  o r  t h ose estab ! i  I n  case 

Pea r l e  v .  H a l l ( 1  3 R u ss.  1 ,  [ 1 824- 1 834] A l l E . R. R e p .  3 8  E . R. 475.  I n  t h i s  
r e g a r d  see, QordQJ:l v .  Qor g_gn [ 1  1 W. W. R .  903 ( Sas k .  C. A . ) ) . T he d raft e r s  of t h e  

st i n g  Act  a p  y d e d  t h at c !  
a n d d ec i d ed to p tov i d e  t h i s  t h rou g h  

4 ( f ) ( i )  a n d 22. ) \I'J h i l e  d e r at i o n  w as g i v e n  to ame n d i n g  -"-'-'-"'--='"-'-''----C-'-"'·-"· 

s p u r pose, t h i s  a p p roac h w as not  tak e n  i t  w as t h e  
t at t i m e  n ot to v i o l at e  t h e  p u  

I t  i s  

( b ) 

w hol e p 

p u rpose s  

l t  a p p l i cab l e  to t h at at common l aw 
p 

p a y m e n ts a s  
d ress a d e q u at e l y .  

t h e  re n ta l  

t-econm; e n d c h at 
n te r-est n l an d  fo r 

t i es amo n g v e  ass i g n ee s  of t h e  
com m e r c i a !  p re d i ct ab i l i  s m o rt:' t h at 

1 m p l e m e ntat km  o f  t h i s  
tc> a d d t h e  

i n g secti o n  ·1 24. 2 the fol low i n g  

g i nc l u de s  a 

" l u d es a sec u  

amou n ts 

52 

i nt erest. 

d u a 

sect i o n  1 34, a n d 



PROPOS E D  ACT S .  4 E X I ST I NG ACT S .  4 

( d ) tenant i n c l u d es t h e  ow n e r  of an easement 

( 2 )  For t h e  p u rposes of d eterm i n i ng p rior i ty  amon g success i v e  
hol d ers o f  r i g h ts i n  rents. an i nte rest ar i s i n g  u n de r  a n  
assi g nmen t  of rents i s  d eemed to b e  a n  I nterest i n  l an d ,  a n d  a 
caveat may b e  f i l ed i n  respect of an g n me n t  of rents for t h i s  
p u rpose. 

( 4 )  

A tenant  may pay rents to t h e  g rantor of t h e  l ease or  t h e  
easemen t  

(a) b efore t h e  tenant rece i ves a not i ce i n  w r i ti n g  t h at  

( i ) states t h at  rents p ayab l e  o r  to b ecome payab l e  
b y  t h e  tenant are to b e  made to a n  i den t i f i e d  
assi g n ee o f  t h e  rents. an d 

( i i ) i d e n t i f i es t h e  l ease or  easement ag reement u n d e r  
w h i ch  t h e  rents are p ay ab l e  o r  w i l l  b ecome payab l e. 
or 

( b ) afte r  

( i ) t h e  tenant g n ee to f u r n i sh p roof 
of t h e  ass! g n ment ,  and 

( i i ) t h e  ass i g n ee fai l s  to f u r n i sh p roof w i th i n  1 5  d ay s  
f rom d ate t h e  requ est. 

Payment  a tenant to an ass i g n ee i n  accordance w 
refer red  to i n su bsecti on ( 2 )  d i sc h a r g es t h e  o b l i  .... .... .. ,'J, 

te n an t  to t h e  exten t  t h e  

been r·eg i stered caveat agai n st 
r t:a.:>l:' . an d such con t i n ues for a 
afte r  d ate t h i s  sect ion comes n to force. 

a noti ce 
of t h e  

ame n d ed i n g  to 

S u  to section · 1 24.3 . . .  

I t  w i l l  b e  n oted  t h at u n d e r  t h e  p , an g n me n t 
r-e n ta l s i s  d eemed  to a n  i nte rest i n l an d  
an n ot fo r a l i p u r poses. i n g l y , 
matters  n ot ad d r·essed i n  sect i on 1 24.3.  
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T h e  Comm i ss i cn h as :i e d  t o  ��;de n d p r i o r i  s y stmn 1f sect 124. 
i n c l u d e  p ay m e n ts u n d e r  ease m e n ts. For t h e  p u r poses of p r i o r i t i es amo n g 
s u ccess i v e  ass i g n ees t h e re i s  no reaso n  to d i st i n g u i  h b et w ee n  r e n ta l s a n d 
p a y me n t s  easem e n t  r i g 

T h e  p rotect i o n  g i v e n  to t h e  t e n a n t  o r  o w n e r  u n d e r s u o sect i on s  l 3 )  a n d  l 4 )  
i s  i d e n t i ca l  to t h at g i v e n  to a n  acco u n t  d e b tor  u n d e r  sect i o n  41 of T h e__E_e_r_$0n a l  
E:rQ;2e rty_ S�Q.l:J r i ty 

Section 4( i ) 

S ec t i o n  4( i )  h e  p i s  n a r r:>w e r  i ,, te r p a r t ,  
s':ect i o n  4( i n t h e  st i n g  resu t h at t h < ' p t"'!Xten 
a w i d e r  r a n g e  of c l a i ms d am a g e s  t h an  d oe s  t h e  ex i st i n g  Act .  T h e d ec i s i on w as 
m a d e to l i m i t  t h e  exc l u s i o n  to a n  i n te rest i n  a r i g h t to d am a g es i n  tor t  b ecau s e  
C i  rrs o r  U g me n 't s  f:X i n  h i,� f  COnH�XtS oft e n  i n vo l  ,lSSet�: at ar 
c:>inT:e rcJ a l  v a l u e. exarr' ':; ,  a C i  to d ':rnag es b reac of a c �:tlt ract 
w e l l be an asset t h at i s  offe r e d  as sec u r i  by a p l ai n t i ff, 

S�Y>tion 4( 

. T h i s  sect i o n  h as no cou n ter p ar t  i n  t h e  ex i n g  Act. I t  i s  d E�s i g n e d  to b e  a 
tcrn p"}ra r y  meas u re or ! y .  T h e  p ' em t h at ' t  a d d resses r es u l ts f mm + ") e  p rac+ ; cc 

b a n k a i m i n h at '-.m 1 7C' :5ec u n  l n te r �,,r� ts h e l  
t r� en ,  are  u! s0 s ec u ( � -�l i n te r e�ls go\l e r  b y  

:Sect i o n  1 78 of t h e  pa,n k 
r·ed  ! e n  1 n g  av et b l e  o n  

c i  11stan i n  IN ' h bar  v m a y  :0! seoJ ' . CO' 

for 

t h ey t a k e  as sec u , t h e  r i or i t y  p os i t i o n  of a sect i o n  1 78 sec u r i ty v i s-a-
v i s  certa i n ot c l a i m a n ts to sect i 1 78 sGc u r i t y  

t h e  r i  t s  of d e1'a ' :  
b T ) r i g i t  1tes b t h e  
ce n t u  r re n t  st r u ct u re t h e  s y stem d ates f rom ; J�:3 w h  a r e g : t rat i o n  
r e q u i rern e n t  w as a d d e d  \i<J h i l e  y c h a n g es h av e  b e e n  e to t h e  s y stern ov e r  

·erna 1  n d an ta l l y  samE: , .;tern ! i s h  
an d 

s-: :-r: c  of tr· :;  
t h e  con ce p t u a l  b as i s  fo r t h i s  t y p e  

i n g  -: -" 1ect i c· i 78 of +�.., t;San ': : r  ! e g 1 s i 
e " '  ced  

a rte red b a n k s  not u i r e d  u se t h ee:!  sect i 1 78 s y stem to sec u re 
l oa n �  mad P by t h em T l i k 'Cj y ot h e r  l e n d e r ,  ar� f r·ee tc- use n ro v i r. c i "! l l y  

sec u re  

d res  , t h e  k s  h cL t w o  '� �ems ue rsor p rop , 
l . .::a c ! e  to t 

l oa n ,  h e re i s  t h e  rea l  
S f :C'U . j  a � d ec i  c to e,Tl p ' ,Jy sec+J ) n  1 7  

h a n ce t at t h e  co l l ate ral n w h i c h  i t  h as k e n  i ts 
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s ec u r i ty i nte rest i s  e n c u m b e re d  b y  a p rov i n ci al l y  c re ated sec u r i t y  i n te rest g ra n t e d  
t o  ci n ot l! e r  h ar·t e r e c  b a n k o r  to l e n d e r  f i n a n ce r  s u c h  as a c re d i t  u n i on ,  t r u st 
com p an y ,  s a l e s  f i n an ce com p an y  o r  g ov e r n m e n t  l en d i n g  i n st i t u t i o n  ( fe d e ra l  o r  
p rov i n c i a l ) t h at i s  s u b j ec t  to p ro v i n c i al p e rso n a l  rop e rt y  secl w i t y  l aw ,  

P r i o r  to t h e  e n ac t me n t  of T h_e __ Pe[§OIJ?I _Erc;ru!r!y_$�cu r_Lt.Y. __ .A ct t h e r e  w as 
v e r y  l i tt l e con f l i ct b et w ee n  t h e  t w o  s y stems. T h i s  r es u l t e d  f ro m  t h e  fact t h at bot h 
sect i o n  1 78 ,::,f t h e  £lq.n k ;\ct a n d p rov i n c i al l y  c reated p e rso n a l  p ro p e rt y  sec u r i ty 
s y sterns f u n ct i o n e d  o n  t h e  same con c e pt u al b as 1 s. Bot h s y stems a dopte d t h e  
common l av.: ap p roac h :  p r i o r i t y  goes t o  t h e  sec u re d  p arty w ho f i rst o b t a i n s  h i s  
i n te rest i n  t h e  co l l at e ra l : n emg d at _Q..Jd..Q_d_ ..!lii_b et .  I n  b o t h  cases, t h e  Ile.Jn o  Qat r u l e  
w as m a d e s t.: b j ect to r e g i st rat i on r e q u i remen ts.  In  ot h e r  w o r d s ,  I n  o r d e r  fo r t h e  
s ec u r e d  p a r t y  w no f i r s t  o b ta1 n s  h i s  I n te rest i n  t h e  col l atera l  to b e  a b l e  to asse r t  
p r i o r i t y  h e  m u st h av e  m e t  t h e  r e g i st rat i or r eq u i reme n ts o f  t h e  ap p l i ca b l e  system. 
Acco r d i n g l y ,  i f  s u c h  s ec u red p a r t y  h e l d a sect i o n  1 78 sec u r i ty i n t e rest ,  fai l u re to 
r e g i st e r  a s  req u i r e d  b y  sect i o n  1 78( 4 )  ren d e re d  i ts i nte rest " voi d "  as a g a i n st ,  
Lot�c a l l a,, s u bseq u e n t  m o rt g agees a n d oth e r  c re d  tors. B y  t h e  same tok e n ,  i f  t h e  
s ec u r e d  p a rt y  h e l d a p rov i n c i al c h at t e l  m o rt g a g er fai l u re to r e g i st e r  as r eq u i r e d  
b y  p rci i n c i 31 a.w : e n d e r-e d  t h e  m or t gag e  " vo i d "  a s  a g a i n st s p ec i f i ed p e r so n s ,  
i n c l u d i n g  mo rt g a g ees.  T h e  cou rts h e l d t h at t h e  h o l d e r  o f  a sect i o n  1 78 sec u r i ty 
i n td rest i s  a " rr:c:' rt g 1g ee ' w i  i n  n e  p roh;,cti m ,  o f  p ro v  n c i  l a w .  

h i s  s rot t o  say t h at t h r;: r e  as p ot e n t !  fo ·- con f i i b et w ee n  t h e  t vJ o  
s y stems.  Ho w e v e r ,  t h e  i n c i d e n t s  o f  con f l i ct remai  l o w  l ar ge l y b ecause o f  t h e  
n a r  ��O\ti i' r  scc:>pE: of s ect' m 89 t h t:: .6ai ilS_6.ct as n ot e d  above sect 1 on 78 
b road e r  sco p e )  a n d b ec a u se of t h e  d om i n an ce of t h e  ban k s  i n  t h e  b u s i n es s  a n d  
a g  c u  t u ral  l e n i n  f i e l t: s. 

11 e p a: H 1 e d  sco p e  o sect i o n  78, t h e  .""eati y  r�1; p an d e d  1 e n ess 
t h e  b u s i n es s  l e n d i n g  m a r k et a n d ,  a b o v e  a ll , t h e  e n actm e n t  o f  L'lLP�_rsonal 

:'lYe g e ci  t h E:: p i ct u r e  d c a l l . F rom t he I 
p e rs p ect i ve ,  w h at s n e w  to t h e  p i ct u re i s  t h at g e n e ra l l y  t h e  p r i or i ty s tr u ct u r e  of 

:!;y_ Ac;j:_ net: b as e d  n n  t h e common I p , n e t  p l e  
r1�mo d at .  U n d e r  t h e  b as i c  p r i o r i t y  r u l e  of t h e  Act, p r i or i ty goes to t h e  sec u r e d  
p a r t y  n o  1 s  f i  s t  r e 9 i st:?' or  ot t: e r w  se i ts ser;<J r i t y i n te re�"t.  h 
t h i s  r i o r i ty e v e n  t ho u g h  i t  m a y  h av e  acq u i re d  i ts i n te n:1s t  l o n g aft e r  com p et i n g 
c r c; d <:F; q u i  t h e i r i n te n�sts i n  t h e  same Go! i at e r a i  I n  a d d i t i on ,  ' 

r.: CQ1�§_r:_!L_ _ Se�!JLl:t.L��t p resc r i b es a h i g h i y  refi n ed a n d i n te g r ated p r i or i ty 
st r u ct u r e  d e s i g e d  to i Z E' t h i  area of p rov i n c i a! l nw .  T h i s  as p ect t h e  
n e ;..,J i e ] l s l crt: i o n  w as i nfe r-e n t l a! l y  reco g n i  i Rc:fje r§t)I!_� Jj:c L v ,  
fieasQD S Q_h a i �t  Ltci� ( 1 980 ) 1 1 3 D . L. R . (  ) 67 1 ,  w h er e  t h e  O n t a r' i o  Cou rt of A p p ea l  
h e ! d t h at a n  u n n::' g i st e r e d  r§'C�>QD Cii _E:fqQ..e rty_§;e_cu r i_ty_.f, ct s e c u r i t y  i nt e r£�:st w as n et 
s u bo r d i n at e d  to a s u b se q u e n t  sect i on 1 78 s ec u r i t y  i nte r est, s i n c e  a .t=;l<;i!1 k _ _A ct 
s e c u r i ty i nte rest w as n ot o n e  t h e  t y p e s  of i n t e r ests fal l i n g  w i t h i n  t h e  p rotc?ct i c n  

t h e  p rov i n c i al l e g i s l at i o n .  

T h e  effact o f  t h a  Bog�r:.§>_gn_ _ _;,._1Un b e r:  d ec i s i o n  w as t o  e n co u r a g e t h e  b a n k s  to 
e m p l oy m et ho d s to b r i n g  sect i o n  1 78 s ec u r i t y  i nte rests w i t h i n  t h e  sco p e  a n d 
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p rotect i on of T h e  P§lr§.On9-Lf?_rope rty__SecJ,.!ri ty A�.;!§_,_ T h e  t w o  met h o d s  i 11 common 
u se a r e :  ( 1 )  re g i st rat i o n  of a f i n an c i n g  statem e n t  i n  t h e  P e r so n ai P rope rty 
R e g i st r y  i n  the  hope of b e i n g  a b l e  to a r g u e ,  s ho u l d  i t  be  to  t h e  b e n ef i t  of t h e  
b an k ,  t h at i ts sect i o n  1 78 secu r i t y  i nte rest t h e r e b y  b ecomes a s  w e l l a Per:sona l  
PrQPe rty Sec u r i ty Act secu t y  i n t e rest;  ( 2 )  tak i n g  d u p l i cate sect i o n  1 78 a n d 
P�I..§Qnf'!i  P rope rty S ec u r i t y_&g1 secu r i ty i nt e r ests i n  t h e  same col l atera l  to sec u r e 
t h e  same d e b t  i n  t h e  h o p e  of b e i n ab l e  to c hoose at t h e  a p p rop r i ate t i rne 
w h i c h e v e r  s y stem o f  l aw i s  most ad v a n ta g eo u s  to t h e  b an k .  

T h e r·e s som e  Sas k atc h e w an j u d i c i a l recog n i t i o n  of t h e  eff i cac y of t h e  f i rst  
method r n  6_anj� __ Qf M o n t r eal v. P u ! sac_yf9_rttu_re§ I n�a n d C i 1;y  qf_M{)()��.Jaw [ 1 988] 
1 \'1/ . W . R .  250 ( pe r  Vanc i se J. at p. 258) .  [ Fo r  an a n a l y s i s of t h i s  case ! n  t h e  l i g ht 
:>f t h e  d ec i s i on ot t h e  Ontar i o  Cou rt of A p p ea l  i n  BQ.ft�_csol] _l,__IJ!fll>i?J:, s e e  R C u m i n g  
" T h e  Re l at ion s h i p  B et w ee n  f'?_r::son a l  P rop�r'll' _Se c u rH.L.�.ct� a n d Sect i o n  1 78 of t h e  
Ban k _hct: Fed e ra l  Paramo u n t c y  an d P rov i n c i a l  L e g i s l at i v e  Po l i cy "  ( 1 988 ) 1 4  C. B. L . J . 
3 1 5 . ] 

T h e  eff i cac y  of t h e  seco n d method rece i v e d  s u p po r t  1 n  d i ct a  of t h e  
S as k atc h e �.v an Cou rt o f  A p p ea l  i n  8�i rgtLi:!Ji i �  __ C r_e d i t _j,!n i on v .  _Qan a d lgyL!!'!lP�Ci �t 
fjan k of CQmrl'le r�e [ 1 988] 5 W. ,<J . R. 592.  T h e  a l t e r ' l at ! v e  v i e w i s  t h at h ! l e  t h e re i s  
n ot h i n g to p re v e n t  a b a n k f rom tak i n g  d u p l i cate sect i on 1 78 an d Pe.I:SQJ1q1 Er:.QJ? e rty 
9ec_u r i ty _}.ct SfJc u r i t y  i nt e restE , u t l rnat!C: I y , I t  m u st c hclO:'�e ,:m e  o r  ot h e r  o f  t h e  w e;  
i n co n s i st e n t  s y stems o f  l aw a s  g o're r n i � g  t ts n g h -.:s.  T h e  0 p e n  q u es t i o 11 i s  as t o  
�...f h at con st i t u tes t h " s  e l e<:tk.>t1 of r i g h ts. ( See g (� n '?o ra l l y , R.  C u rr l n g  a d R. \f-loo d , 
" �om p <:it i b i l i ty of F e d e r a l  a n d P mv i n c 1 a l  P e r so n a !  F' ro p e rt y  S ec u r i t y  L a w " ( 1 986 ) 6 5  
Can B R e v  ( ss u e )  267 at 287 - ,?89 . ) 

h i l e t r1 e re rerna i  s >iOci b t  w i t h  resp ect to som e  s i t u at i o n �>. i t  i s  coss i b l e  to 
state w i t r. some certa i n t y  t h e  b as i c  p r ! o r i ty r u l es t h at a p p l y  to con f l i ct s  b eh v e e n  
sect i on 1 78 e n d ( ex i s t i n g )  P_E r son a !  £r-£merty SE;!_g_>l r�ty_ sec u r i t y  i n te rests i n  
t h e  same col l at e r al . 

1 .  If  U. e sect i o n  1 78 sec u r ! ty  i nte rest i s  ta k e n  f i rst l n t i m e  a n d  i s  
r e g i ste r e d  u n d e r  .sect i on 1 78 ( 4 )  i t  w i l l  h av e  p r i o r i t y  ov e r  a 

s u bseq u e n t  Fer sq__n a l  P rQP2C11:: __ Sec_u rjt.LAc;_1 sec u r i t y  n te r est i n  
t h e  same col i , e v e n  t ho u  h t h e  pe ;��Qn EI.I P_r-QQ� r_ty -�E:J·;_ur:Ltt 

i n te rest h as b e e n  r e g i stered f i rst.  H 1 e  p no r ! t y  st r u ct u r·e cf 
The Eerson al P r_QQ�''J.Y SeJ.:_ldT ij:y_8ci; c a n n ot ad ·,; e rse l y affect t h 0  
p r i o r i t y  g i '/e n  t o  a sect i o'l 1 78 secu r i t y  l n t e r est g v e n  b y  t h e  
Sank .A.ct. 

2. If t h e  sect i o n  1 78 secu i t y  i n te rest i s  ta k e n  f i r ·st b ut i s  not 
r e g i ste red  u n d e r  sect i o n  1 78 ( 4 )  o f  t h e i t  i s  v o i d as 
a g a i n st a s u r.:; se q u e n t l y c re at e d  F�rsqn aL�r:op_e.rj:_y _$f:og u rjtf l� (:_t 
s ec u r· i ty : n te r-est  i n  t h e  same col l ate:a i , w h et h e �- o r  not t h e  
Pe r so n aLE_r:o_g�rty� S e_c ..;Jt!Y _A_s,:t secu r i ty i n te r·est i s  re g i ste red 
as :r-e q u i r e d  b y  -��r;;_gn_q_L_p rot:�er..tr:_ S eg:urjty_ T h i s  resu l t  
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i s  d i ctat e d  b y  t h e  B a n i<_  A c t  a n d  p rov i n c i a! l aw can n ot c h an g e  
t h e  res u l t. 

3. I f  a sect i on 1 78 secu r i ty i nte rest a n d a perso n a l  P roQerty 
$_�_cu ri tv Act sec u r i t y  i nte rest come i nto ex i sten ce at t h e  same 
t i m e  ( fo( exarn l e  u n d e r aft e r--acq red  p ro p e rt y  cl auses i n  t h e  
r e s p ect i v e  sec u r i ty a g reemen ts )  p r i o r i ty goes to t h e  f i rst  of t h e  
t wo sec u r e d  p a r t i es to obta i n a sec u r i t y  a g reement .  ( T h i s  
:1ss u mt:"s t h at t h e  sect i on 1 sec u  t y  i nte rest i s  reg i ste red as 
r e q u i r e d  b y  sect i on 1 78( 4 ) ) . T h i s  con c l u si o n  w as r·each e d  b y  t h e  
Sas k atc h e w an Cou rt of A p p ea l  i n  Ban k of_.Mon t r�a l  v .  P u l sar:: 

( noted a b ov e ) .  

4. If a Person_g.l P rQ.Qerty Sec u r i ty  A ci; sec u r i t y  i nte rest i s  tak e n  
rst u t  not r eg i ster e d  ot h e r w i se p e rfected  n d e r  

Per:§gnal  Prop er::ty_ Secu r i t y  Aci;, i t  i s  u nsett l e d  u n d er c u r re n t  
l aw w h et h e r  o r  not i t  h as p r i o r i t y  ove r  a s u b se q u e nt l y acq u i re d  
s,::ct i on 1 78 _B_tit1J5._f\ct secu t y  i nte rest i n  t h e  same col l ater a l  
w h e re t h e  k h as r e g i st e r e d  f i n a n c i n g  statemen t  i n  T h� 
P e r_s;_gn al  I:r:ope rtt_ Secu ri�GJ  a n d d ai ms t h at i ts sect i o n  1 78 
s ec u r i ty· i n te rest i s  a l so a P e r!:;QDllL r_rope_rty _§_�c;urilY_ A c1 
sec u r i i n t e r est.  

5_ I t  remai n s  to b e  d eterm i n e d  b y  t h e  cou rts w hat l eg a l  p os i t i on a 
b a n k occ u p i  w h e n  t ta k es b ot h  sect i o n  1 78 a n d a per sgr:Lz"il 
P rop�L1Y_ Secu r ! t v  Act sec u r i t y  i nte rest i n  t h e  same col l at e r a l  
an d re g i ste r s  t h at i n te rest i n  1_h€l __ Person£Lp rqQe rty_ S ec u r i:t'l 

It s u g est e d  at t cou rt i l l  i st t h at t h e  b a n k e l ect  
b et w ee n  t h e  two sou rces of a p p l i ca b l e  l aw .  

i s  u d e rstan d a b !  t h at ban s h o u  d w an t  to con v i n ce t h e  cou rts t h at 
sect i o n  1 78 s e c u r i t y i n te r ests a r e  a l so Et?L§>On a l_ �p rope_r_ty Secu r i ty_,�,ct secu r i t y  
i n t e rests. W hat t h ey w an t  i s  t h e  reve rsa l  of t h e  _R_gge rsg_n L u m bt?r: d ec i s i o n  so t h at 

h e n  t h ey t a  e sect i o n  1 sec u r i t y  i n te rests i n  co! i at e r a l  e y  can d eter m i n e  v 
a c h ec k  of t h e  P e r so n al P ro p e r t y  R e g i st r y  w h et h e r  o r  n ot t h e  col l ate ra l  1 s  s u b j ect 
to a p r i o r  p rov n c i al s ec u r i t y i n te r est to �r; h i ch t h e y  w i ! !  be s u b j ect.  

T h e  con se q u e n ce t re at 1  g sect i on i 78 secu r i t y  i n te rests as P�r:_§o n al 
P rgp e r t y  _ ? e c u rlj_y_ Act s ec u r i  i n te r- es t s  i s  t h at t h e  b a n k s  can h av e  t h e  b e n e f i ts 
of Lbe P_e_r:_son aU?rop e__ctL_9egljr:l1;t__6_gj: p r i o r i t y s y stem w i t h out b e i n g  bou n d  b y  i t. 
T h e y  ho i cl fe d e ra l l y  c reate d  sect i o n  1 78 sec u r i ty t nte r ests a n d p rov i n c i  l aw 
--_:.:an not ad v e '  ; e l y :�tf;�ct ri f 1 ts g i tc h e  b a: - k s fed e r al l aw ,  I n  h e  
r e s u l t ,  t h  e l a bo r ate a n d h i g h l y  i n teg rated p r i o r i ty s t r u ct u r e  of T __ j}e Per_son at 
P t�Qp�e rt y  $_ec u (i.ty  Act wou l d b e  f r-ag m e n te d  a n d ap p l i ed o n l y  p i ecemeal  w h e re 

1 78 u r i ' n t en:o�o;ts an:c n vch<•cd . 

A s  a matte r of g e n e ra l  p u b l i c  i cy ,  e v e r y  reaso n ab l e  effo r t  s h ou l d  b e  m ad e  
':o ��e el  ce t b  r i s k.  t h E;  ':t n kE  1 g i  g tc h e m  e b e r wf l ts t h e  r-o v i n c u::.l 
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r e g i st r y  s y stems .  How ev e r ,  1 t  i s  t h e  op i n i o n  of t h e  Com mi ss i on t h at t h ese b en ef i t s  
s hou l d  n ot b e  s u r re n d e re d  b y  t h e  Sas k. atc h e w an L e g i s l at u r e  vJ i t h o u t  n i g i n  
ret u r n  a c h an ge i n  f e d e ral  l aw t h at w ou l d  i n t rod u ce a g reat e r  meas u r e  of fed e ra l ­
p rov i n c i a i r at i o n al i z at i o n  i n  t h i s  a r e a  of t h e  l aw an d t h e r e b y  p u t bot h p rov i n c i a l  
l e n d e r s  an d fed e r·a l  b a n k s  o n  a. rou g h l y  e q u al l eg al ( an d  t h e r efor e  com p et i t i v e )  
b as i s. 

C h an g es i n  bot h f e d e r a l  a n d p rov i n c i al p er so n a l  p ro p e r t y  secu r i t y  l aw a n d 
i n  b u s i n ess p racti ce s  w h i c h  h av e  occ u r re d  i n recen t  y ea r s  h a v e  m a d e i t  n ecess a r y  
to ta k e  a v e r y  d i ffe r e n t  ap p roac h t o  m att e rs ar· i s i n g  f ro m  t h e  i nt e r face b et w et: n  
sect i o n  1 78 o f  t h e  Banls.__/l,ct a n d p rov i n c i a l  Pecson-':!LJ� roQ e rty_$ ec;y r i ty_ A ct::;. No 

l on g e r  i s  i t  s u ff i c i e n t  to t a k e  t h e  pos i t i on t h at sect i o n  1 7 8 of t h e  !3aoJs _ _8ct i s  a 
matt e r sol e l y for t h e  b a n k s  a n d t h e  F e d s ra l  D e p a r tm en t  of F i n a n ce .  W h at : s  
req u i r e d  i s  a con ce rt e d  fed e r a! � p ro v ! n c i al effor t  t o  h armon i z e Can ad i an p e rso n a l  
p ro p e rt y  sec u r i ty l aw so as to fac i l i tate sec u r e d  l e n d i n g  a n d to r e mo v e d i sto rt i on s 
i n  t h  m a r k et p rod u ce d  b y  d i ffe r e n ces fed e r al an d p rov i n c i a l l a w .  

Sas k atc h e w an h as i n v ested a g reat d ea l  o f  effor t  i n  t h e  m od e r n t z at 1 o n  of 
p rc:.v i n c i  p sec u d t y  l aH .  I t  h as d .::,·t e ! o p e d  s ·,t st 0 m  w h · � h  1 s  
w i t ho u t  d o u b t  t h e  m ost sop h i s t i cat e d  a n d e ff i c i e n t  i n  t h e  w o r l d .  T h i s  s y stem i s 
com pat l b i e  w i t h  Eerspnql P rope rt y  S�s;u rfu _Act s y s cems i n  ot h e r  p ro v i n ces.  Recen t  
effo r ts i \-'! este r n  a rna y  w r� l l r e s u l t  n t h e  p rov i n ee::� B t i Col  u m b  a, 

b e rta, Sas k atc h e w an a n d r·1 an l to b a, t h e  Y u ko n T e r r i to r y  a n d t h e  No r t h w est 
T e r r i to r i es a l l r1 av 1 n g  s u b stant i al l y  u r1 i fo1·m p e rso n a l  p ro p e rt y s ec u r i  l aw .  T h e 
n e vJ i y  e n acted O n t a r i c'  2.§' r son a l  P rQQ�Ctr .Sec_q_r_l ty-''"'ct h as refo rrned t h ��  l av� of t h at 
p ro v i n c e  s o  a s  t o  ado p t  man y of t h e  i n n o v at i v e  feat u res co n ta i n e d  i n  t h e  cu r re n t  
S as k atc h e w an .2.§FSQn aL P r_QQ� rty_ S_t;!c u rjJ;y_ A c;:J,  a n d m t h e  \� C P P S A .  It  i s  a l so 
r e 1 '? V a n t  t o  note t h  �cts are con Cc07 p t  al l an d  
f u n ct i o n a l l y  com p at i b l e  w i t r1 t h e  pe r so n a l  p ro p e r·t y  s ec u r i t y l a w  ( A rt i c l e  of t h e  
U n i fo r m  Com m e rc i al Cod e )  of a l  states o f  t h e  U n i te d  States ot h e r  t h a n  Lou i s i a n a. 
T h i s  m a y  b e  a n  I m po rt a n t  feat u r e C;f t :-a n s bo r d  b u s i n es s  t r a n sact i o n s occu T T i r g  

afte r t h e  " f re e  t rad e "  a g r ee m e n t  comes i n to f u l l  effect. 

C l ear l y ,  t h e r efo r e .  t h e  rTo v i nr:es h a v e  c rov i d e d  t h e  1 ead e rs h i p  refc v rn ' n  

t h i s  i m p o rta n t  a rea ot t h e  l aw .  I t  i s  t i m e  t h at t h e  F e d e ra l  Gov e r n me n t  r ecog 1 z e 

t h e  i e q u  c'o3 1 72; t h e d t a :,,- e o3 U C h  �.t e p \c I !  !) e  

n ecessa r y t o  r e d t! c e  t h e  d i s r u p t i o n  a n d l eg a l  u n ce r+a i n t y  t h at t h i s  a n t k l 'l at e d  

s y stem p ro d u ces.  In so d o i n g  i t  m u st w o r k i n  con ce r t  w i t h  p rmn n c i a! g ov e r n m e n ts 

to e n  su r t '·: at t h rc  n Bce:c sar·; y b et w ee n  e rai  a n d r= r-o\' i n c , a l ;J e t  so n al 

p ro p e rt y  secu r i ty l a w i s  b ro u g h t about,  T h e Comm i ss i o n  recom rne n d s  to t h e  
M i n i st e r o f  J us t i ce for S as h e "i.J a n  t r at h e t a k e  m e as u res to e n co u r a g e  t h e 

tvl i n i ste r of F l  n a n ce for Can ad a to t a k e s u c h  ste p s. 

T h e re 
Gov e r n m e n t :  

a T e  a t  l e2.st t h r ee ' b. I t ·  poss : ' e op t o n s  av a i l a b l e  to t h e  F c ci e r a l  

( 1 ) Tota l  r e p e a l  cJf sect i o n  1 78 of t h e  Ban k t h e re b y  
t h e  b a n k s  to f u n ct i o n  �,r i t h i n  t h e  same l e g a l  
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PROPOS ED ACT S .  4 E X I ST I NG ACT S .  5 ( 1 ) - ( 2 ) 

a p p l i ca b l e  to a l l ot h e r  l e n d e rs a n d f i n an c i e rs with w h i c h  t h e  
b a n  a r e  i n i rect com p et i t i u n .  

( 2 ) A me n d me n t  t o  sect i on 7 8  of t h e  B_{m �  69_t so as to make  l t  
i n a p p i i cal d e  to t ra n sact i o n s  occu r r i n g  1 n  p rov i n ce s  t h at h av e  
e n acted a Pecsgn a!_P rop�r:::t.y_J�ec u r i :ty _ _.t�s:;1 o r  t h e  e q u i v a l e n t  of 
t h i s  e g i s i at i o n  

3) T h e  e n actm e n t  o f  e ra l  Pe r so:1a l  P ro p e r t y  S e c u  t y  A ct 
a p p l , ca b l e  to a l l fe a e ra l l y  c r eated sec u r i t y  i nte r ests.  T h i s  
l eg i s l at i on wmA i d  b e  con ce p t tJ a l l y  an d f u n ct i on al l y  com p at i b l e  
�v i t h  p ro\' n c i  pe rc.;cma !  Pr..9J'@:f.!.Y_ :::�ec u r i :t;y_p.�t§. 

t h  t h n:>e o p t i o n s  
t h at h as t h t:: g reatest c h an ce 

above,  secon '#Ou ! d  a p p ear  to b �1  t h e  o n e  
b e i n g  i m p l em e n i.ed i n  t h e  i m m e d i at e  f u t u r e. 

Hc.>w e v ,� r ,  u n t i l i '�d e r  a n  p ro ,t i n c i  p erso n a l  p ro p e rt y  secu t y  s l at i on 
s h armon i z ed , i nte r i m  meas u res m u st b e  tak e n  to p re v e n t  con f u s i o n  an d u nfa i r n ess 

rE':' :; u i t i  ;; cv ,J r l �:,o b et een he t :"' o  stern :>. i s  for s n::·ason t h at � h e  
Curnrn i ss i on h as m c l u a ed sect i o n  k )  i n  t h e p ro p osed Act. T h e effec t of t h i s  
p rov s i on i s  t h at a c h Flrte f'ed  b a n k h ol d i n g  a sect i o n  na !lan k Act sec u r t t y  i n t e r est 
C':i n ot a.sse r i  h t s  '··· d e r  T he. Ye r s,:.n a l _  o n  t he o as i s  t i1 at 
i ts sect i on 1 78 sec u r i ty i n te r est  i s  al so a sec u r i ty i nt e rest w i t h i n  IJJ�LEs:rsonJ!l 

P }.ct b u t n ot b j ect to :::eat w  es  T b e P e r so n a l  P rope.c:tt. 
$t::CI.J t:: i ty _A.c;t t h at are  I ncon s i st e n t  w i t h  sect i on 1 78 o i'  t h e  Baols...h_c;_t. 

a s-��,;u r :  --- -� ----

( e> : :;,.t i n Act 

�.. t•ere 
i §.._§ltu_ated __ w hen __ the §_��u cliY  t flt�rest_att_�cjl�� 

(2) t\ ...§e c u r iJy _illt�r.est irr_gOQd s _perf�cted_� Y!lQ.eL!h�L@W gf_Jh_§ 
i u  rj 9.QQtls_ arfj_ §i tt,J�ted _w he n_ ."-'-'"'" ·-·--='-='··--· 
LQter�§t_1!!1<:tche_§��=�:fore _j:he _ good§____M�____QfQl.J_91:rL i ntc,L_ib� 
p r'QV} nc�, (..:On ti n ue;s: ger_ffx;te,j 

( a )  S!§ (lgai n§t_a by_l'_�r i_n__goqcL_fai tl:L"! I:lo �(;Q!-!l[�E!S_an_ if)te[e§J; 
in thE!Y arE!. Pr.Pv r.ncc; i f  
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t h e  �_y_[jj:_y_JnJ�resJj�:Lp_gr:f_ect�QJD_J:_t}!LQrQ_Y-rnc�r:ior_tg 
!b_!!_ ac_gyjsitjor!.;_ __ �_nq 

lliJ .{tS_J!gai 11§1_glL.9!D_!:r____Qe[�ns_£_lf_Jb!L_S�JJ r·i t�_ i nt�J:�§_i:__t§ 
.Qerfecteg i n  J�rovi nc�_: 

ill _with i n 60 g�y§_9fte_r_j:h e_q!!Y.J;_b!L90C>d§_f![�i;? r()u ght 
jnt9 tt:'!!LR r·oyj_og_�_; 

DD �lthtn _ _j_§_q_ ay s __i!_f!:M t h_� __ g_ru: _ _  tbg __ §.9s;_t,�_r:_�c;L_Q!!.Lt:t 
r�_gei_v�§_DQtJg_�_tbat the _JlQ9_d_§ __ h_!:iY�.J���-11_QrQ_y_g_l)_t 

lntQ_JtL�J:!I:9Yln�_Qr 

{ljlJ Qdor_ :tQ_t h E,t  d ay __ t haugr1�ctiQrL ��!:!§i3� _ _  l!Ds:l�r JJJg 
1_f!�L of _the __ ly_r::i sQJ_<;:;tjQn_jJL w hl�tLJh_Et _ __RQQQ§ __ \f!_e r� 
;;i_ty_�te_g_ w b�n_:t:h�-s�g_u r i_:tYJnter�§t _�t!_C!t;::hed.� 

iJJ A _ _ _  §eGYLi:tY _ _i n t�rest__tbat __ j§ _ _llQL_pJ�rf�cj:_�<L_ as _Q rqv i_ d �g _ _  Ln 
§_yp_seqtiQ[I_jZ) __ ITIJ!Y __ ��-oth�Il11 se _ __Q_�rfegte_cL_Y Q_cl�LJ.hi§LAg:b 

t1J w b�L(Li!.._§�G.YLi1Y_intec�:L m�n1l9DeQ_ lfl_gi_Q.§ectiQ.D_l1 
p_�_rf�gted_ Jdfl d �L_tl:l�____ill_w__gf __ tb�il!rl§d.Jgti9rL __ lrL _WJ.1ic;h. __ j:be 
_gol l at�r!iL.� a§._.§itY_<'!t�<L-�b�n _ _  1:1}�- §�.9_lll1tY irLt�-r:_�_§j _ _ �J;taGhi2_Q 

* * * 

( p  

5( 1 ) S u  to th i s t h e  val i d i t y ,  
perfecti on or non-perfecti on of 

( a) a sec u r i ty  i nter est i n goods,  or  

( b )  a possessory i nte rest i n  a 
i n st r ument,  a negot i a b l e  d oc u me n t  of 
c hatte l  p ap e r, 

an d 

secu 
money 

of 

an 

i s governed  by t h e  of t h e  j u  i ct ion w he re t h e  col l at eral 
i s s i tuated w he n  t h e  secu r i ty  i n terest 

For t h e  p u rposes su  { 1  ) , an sec u r i t y  i s 
si tuated w he re th e  reco r d s  of t h e  c l eari n g cor porati on ar·e k ept.  

60 



PROPOS ED ACT S .  5 ( 3 ) - ( 5 )  E X I ST I NG ACT S .  5 

{3)  A sec u r i t y  i nterest i n  goods p erfected u n d e r  t h e  l aw of t h e  
j u ri sd i ct i on i n  w h ic h  the gt)()ds a r e  s ituated at t h e  t i me the 
sec u r i t y  i nter,est attach es b ut b eft)re t h e  goods are b ro u g ht n to 
t h e  P r-ov i nce cotlti n u es p erfected i n  t h e  P rov i n ce I f  i t  i s  
p e!-fected i n  t h e  P rov i nce, 

(a) n ot t h an 60 
t h e  P rov i n ce,  

after t h e  goods are b rou g ht i nto 

b )  not l ater t h at 1 5  after t h e  t h e  sec u red part y  has 
k now l ed g e  t h at t h e  goods h ave been b rou g ht i n to t h e  
P rov i nce, o r  

( c )  b efore perfection ceases u n d e r  t h e  l aw of the j u ri sd i ct i on 
i n  w h i ch t h e  good s w e re s ituated w he n  t h e  secu r i ty 
n te r·est attach ed ,  

w h i ch ev e r  i s  ear l i est� b ut t h e  sec u r i ty i nte rest i s  su bord i nate 
to i nte ,-E"st of '"l u yEor or  of  t h e  w acq c;  r·es 
t h e  i nm res l �; it hou t k nvw l e d gt:: of t h e  sec u r ity  i nterest a n d 
b efore i t  i s  perfected i n  t h e  P rov i n ce u n d e r  sect ion 24 or 25. 

(4)  A secu r i t y  i nte rest t h at i s  not pertected as p rov i d ed i n  
s u bsect i on ( 3 )  may be oth e r w i se p erfected I n  the P rov i n ce u nd er 
t h i s  ,t:,ct. 

(5 ) W h e re a secu r i ty i nte rest refer re d  to i n  s u bsection ( 1 ) i s  not 
ner fc:cted u der of j u  i n  h ic h  t h e  
col w s i tu at�:::d at t h e  t i me t h e  sec u r i t y  n terest attached 
an d b efore the col l ateral w as b ro u g ht i nto the P rov i nce, i t  may 

pe rfected u n d e r t h i s  ,!l,ct. 

T h e re a r e  a fe w  s u b stan t i v e c h A n g es i n  t h i s  sect i o n ,  

S b sect l c n  ( 2 )  h as n o  cou n te r p a r t  i n  t h e ex i st i n g  Act. I t  i s  d es i g n ed to 
p r-ov i d e  a c h o i c e  0f l aw r u l e  fo r u n ce r t i f i e d  sec u r i t i es.  

A st '- u -:t u ra!  c h an h as b ee n  med e i n  s u b sect i on ( 3 ) i n  r to rep l ace t h e  
co n c,·::: p t  of s e c t� 1 n  r·est t> ai n g  " p a rfectt3d as E�g a i n st \ ' w i t t h e  cJf a 

r'fecte d  s ec u r i t y  i n t e rest b e i n g  s u b o r d i n at e d  to ot h e r  s p ec i f i e d i n te r ests. 

T h e rE' 1 s  a ffe n:::h.::e b E  ee n s u b sect i on of t h 3  e >  i n g  ,Act  an i ts 
cou n te p a rt i n  s u b sect i on ) i n  t h e  p ro p osed Act.  U n d e r t h e  e x i st i n g  Act,  a 
t ern oo r a r i i v  Ci •S r fected s ec u r i t y  i n te r est ! n  good s b ro u g h t I n to t h e  p ro·>� nee i s  



PROPOS E D  A C T S .  6 ( 1 )  E X I ST I NG ACT S .  6 

s u bord i n ated to " a  fa i t h  b u y e r  w ho acq u i res a n  i nte r est i n t h e  goo d s "  befo r e  
t h e  sec u r' i t y  i n te rest i s  p e rfect e d  b y  r e g i strat i o n  possess i o n  o f  t h e  good s i n  t h e  
p rov i n ce.  U n d e r  t h e  p ropos ed Act,  s u c h  a sec u r i t y  i nte rest i s  s u bor d i n ated to a 
t1 u y e r  o r  essee w ho acq u a n  i n t e r es w i t h o u t  e d g e  o f  secu r i t y  
n t e rest an d i t  i s  b y  st r at i o n  o r  o f  h e  ;,.c::. ! i ate r a l . 

T h e  p ro pos,�c"! > t h e  p to a I r eq u i res 
t h at the b u y e r  o r  l essee be w i t ho u t  k no w l ed g e  of t h e  secu i n te rest .  In  t h i s  
respect,  t h e  p roposed s ect i on i s  some w h at mor e  rest r i ct i v e  t h an t h e  e x i st i n g  Act 
t h at req u i res o n l y  fa i t h .  T h e  ap p roac h con ta i n e d  i n  t h e  repos e d  sect i on 5(3)  

mor e  con s i sten t  w i t h  r::;-oac h cc1 tal n e d  i n  sect i o n  30( 5 )  of ,-::- :< ' st i n g  a n d 
:;posed AcL 

---�------

6( 1 ) 

.-,;_r:Ek1ti [19_1!_ 
tJDJit:! rst<!n d !';t 

i st i n g  Act ) 

good::? _�JJL be k ept _!n_f;lnQther j u ri sdJc:tJon , ancl Jb�_g<x:>ds ar:§: 
remoy�_d JQ th� otb�_r_j_u r i s d i ct iQYL \>fJth i n 30 di!n>_ after t h e  
sec u rjJy __ j n terest _ __ l:!tt�ched fg_r _ _  J?U rposes __ _ gtb_� t h an  
t ran§QQ[:tru:ian _j:t"lrQyJil:Lj:_h e_ othe r __ i u r igJ ! �t iorLr_ 1lliLYRI i d ity� 

1 e  

Wher�_JJt!'J j u ri sd i ct iqJIJ�Q_w h i c h  ttv:;c g_QQ�i s  are n'm9.Y�_q is ot h e r  
than  JhL�'L Q rov i n_ce �ng _ _ :tlliL_good § _ g[§: Jater b rou_g hLi nto t h i l? 

i _n_:tt'!�_.999'l d eem�t:Ll : 
lit bad pe_r:_fected 

c'L_ere Emr:.:,ve J _, 

* * * 

ect to 

I f  t h e  
secu r i  

roposed Act 

7 , 

C:!S to a 
n te rest i n  

at t h e  t h e  secu nterest 
w i l l  be kept  i n  anot h e r  j u ri sd i ct i o n ,  a n a  

t h at  e rE, .:tes a 

( b )  ! f  t h e  good s a r e  removed t o  t h e  oth e r  j u  i ct ion , for 
p u r poses oth e r  t h an t ranspol-tat ion th rou g h  t h e  nther 
j u r i sd , not ! ate t h an 30 d ay t h e  
i n te re<:t , ac h es 
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PROPOS E D  ACT S .  6 ( 2 )  E X I ST I NG ACT S .  7 ( 1 ) - ( 3 )  

t h e  val idity,  perfection and effect of perfection or  non ­
perfection of t h e  secu inte rest is determined the law of 
the oth e r  j u risdiction .  

( 2 )  I f  the oth er j u risd i ct i on refer red to i n  su bsection (1) i s  n ot  this 
P rovince, and t h e  goods are later b rou g ht i nto t hi s  Provi nce, t h e  
security interest i n  t h e  goods i s  deemed to be a secu rity 
interest to w h i c h  subsection 5(3) applies if it was perfected 
u n d er the law of t h e  j urisdiction to whic h  the goods were 
removed.  

COM M E NT 

T h e re are  a few sma l l sty l i st i  c h an ges i n  t h i s  sect i o n  w h i c h ,  h o w e v e r ,  r es u l t  
i n  n o  c h an g e  i n  t h e  l aw .  

( ex i st i n g  Act)  

liD T h e  validi1;y.__�r1_�ti o n  and effect 9l ___ .Qerfection or non-
perfection __ Qf.; 

W a secwjty__i_n:terest in i ntan g i b l�§_ or in good s  w hich ar� 
oL_a type that ___ �r� QQLIJlJil l y used i n  mg_r� __ _j:_b�n OIJ� 
JtJrisdi ction , if sy�h_9QQd� �re classif ied as _�qyjp_m�nL9!: 
<:1_§ i nvento�<:l§�{j d for _ lease by_;:t__ g_�bt9r Jo 
gthers; ang 

et_ non-:-posse�§9r_y _ _  sec u rity interest iQ 
n §tLYments, n�gpj!q_bl��d Q.Q91Jments ___ Qf title,_ mon�y an d 

c hctt!:.� __ p_f!P�G 

are gqverned p_y_t he l aw of the  j u risd i ct!g_o_ w h e re t h e  debtor is 
located w hE!D_tb� §_�f.::lj r i ty interest attache§. 

I2l For t h e  p u rpos_�§ __ Qf this section , _fi_Q�!:;ltor_i§ d eemed to b� 
at h is place _ _gf t;us 1 n�ss __ if he has_ one, at hJ::; 

�xect.J:t.tv e  off ice if he _has n:on:: t h an one place of __ Q_!J_Siness an d 
oth e r w i se a;t h i §_ pJac� of resi d e n ce. 

(3j W hen a d e!::l:tm:: __ �h_<m_ges h i s  locatiof} :t;Q __ �rJQ:t;ber:- j u ri sd i ct io!h_� 
perfected $_E:t�!J rt:ty interest mentioned. in  _$u bsection ( 1 ) conti n ue� 
perfectecL_inu 1:hi�'.LJlJrJsd i ction if it j§ _ _ p�_rf_ected i n  the ne� 
l!,!risd i ct iQfJ_; 



P ROPOS E D  ACT S .  7 ( 1 }  E X I ST I NG ACT S .  7 ( 4 ) - ( 6 )  

ill w ith i n  60 .  d ay s  after t h e  d_{lY. t he_.Qebtor chang es t1is 
location: 

_(J;�J w i th i n  1 5  d ays _a,fter tb.�.Jigy __ t h e  sec u red party r�e i v ed 
not ice that t h e  d e b tor h as chan ged h i s  location ; or 

(£} p ri or_tq the. _ _ g�_hq.J_I!�.rf�s;ti on c:;_ease§ J.J nder:_the Jf!.w _gf 
t h e  fi rst j_y r i sdlGtion ; 

l4l If th� j u  rj§g i cti o� J.n w h i c.h th� .d.�J?j:gr i§_de�cm�d t() b e  located 
t m d er:_th i s  _s;�_;:;tion rjoes_ r)Q'!;_Qfoy i d e  fos_..Qu bJjc;__r:_E!9t::>t ratiqn pr 
r�g)rd i n._g of secu..!:iiY_ irrterest§ mentipne d  _ _ ln su�§._g_cti on ( 1 ) and 
:t:he g>IJater�l_is nqtl.n t h�_posseS§_iOQ..QfJhe ��u r�g_p�rty, a,!J.Y 
secu rl!Y i n:t�rest Ln the  GPI I.!iter:.gJ. � h i_ct:tJ s  not .Qerf!!,�t.ed _unc§er 
th i§_ Act.Js d eemed to b e  an J, m perfecte<t sec u r ity i nt�est Jn 
rel<!tion J;g __ any�Jn ter�§t§__l!Ltb.e col l ateral _f!GQ U i  r�.ci�_g_pe rsqn 
! n_:th i �_ p royi nce, 

{§J �_ §ecu ct:tt i nt_�rest __ :that i§_ not __ g_erfeg_t��s _ p rov.Jcie d  i_n 
_ _;je�_me_g_1Q_ bG u n PHrfect�d_.Jn.1hJ:::> _prg yj r�ce 

Ul'}de r  Sli.Q§ectiort(4) rn.C!Yl!§!_Qjh en""j§� per:f�(;;;ted _ _M!}d i:H' 1bj s  Ac.:t, 

(§J Not�i1h starcjj n_9...§'=':fEtion €) an d  sypsect!Qn _lliof: th is_:s�_ctlor.L the 
vaH�H ty .  per fection an d eff�t of p_�rfectiQD or non�perfect ion 
QL§ecu rttY..ln1E:3Lest !'Lh.ic h  i_� _<:;reat�g by a d ebtQr w hq_ h as �n 
i_ntflf�?Urt ml n er:_al::t or_th�Jl.ke.L. i ncl!J� i i19_9i L and 9l!�_Jtefo_re 

Q[ 
att_�ch es _!o an __ <,iCCOUrLLresultin9_frqm t h_�_ sale 1!1 ereqt_at _!b.E! 
�t�el i h�ag or rn i neh�aq...i§__g()yer n�d J�yJ:h�l!!.� gf t h e j y_r i sd ictlor� 

7( 1 ) For 

�el l hf;:'aq_Qf rni nehettc:(j_§_j(){_:;_g.ted,  

* * * 

( p repose d  Act ) 

p u r poses t h i s  i s 

( a) t h e  p l ace of b u si n ess, i f  an y ,  of t h e  d ebtor,  

( b )  t h e  execut i ve off i ce of t h e  d ebtor, if the d ebtor h as more 
than c.ne of b u si ness, an d 

(c ) t h e  p ri nci pal res i d ence of t h e  d e b tor7 i f  t h e  d ebtor has 
r',o of b usi n ess, 
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PROPO S E D  A C T  S .  7 ( 2 ) - ( 4 } EX I ST I NG A C T  S .  1 

( 2 )  T h e  va l i d i ty .  p e rfect i on and effect of p erfect i o n  o r  non­
p e rfecti o n  of 

( a )  a secu ri ty i nte rest i n  

( i )  an i ntan g i b le ,  o r  

( i l )  goods t h at are of a t y pe t h at are n ormall y used i n  
more t h an one  j u r i sd i ct i o n ,  i f  the  goods are 
eq u i pment o r  i n ventory l eased o r  h e l d for l ease by 
a d e b tor to  oth e rs, and 

( b )  a non-possessory sec u r i t y  i nterest i n a sec u r i ty ,  a n  
i nst r ument,  a n e got i ab l e  document of t i t le, mon ey and 
c h atte l  paper, 

i s  governed  b y  t h e  l a w ,  i ncl u d i n g  t h e  conf l i ct of l aw r u l es ,  of 
t h e  j u r i sd i ct ion  w he re t h e  d eb tor i s  located w hen t h e  secu r i ty 
i nterest attach es. 

( 3) W he re a d e b tor  relocates to anot h e r  j u ri sd i ct i on o r  transfers a n  
i nte rest i n  t h e  col l ateral to a p erso n  locate d  i n  anot h e r  
j u ri sd i ct i o n ,  a p erfected sec u r i ty i nte rest p erfected i n  
accor d an ce w i t h  t h e  l aw app l i ca b l e  as p  d e d  l n  s u b sect i on ( 2 )  
con t i n u es p erfecte d  i n  t h e  p rov i n ce i f  i t  i s  p erfected i n  t h e  
oth e r  j u ri sd i ct i o n  

( a )  not l ate r  t h an 60 d ay s  f rom t h e  d ay t h e  d ebtor re locates 
or t ransfers an i nterest i n  t h e  col l ateral to a p erson 
l ocated i n  t h e  oth e r  j u r i sd i ct i o n ,  

( b )  not l ater t h an 1 5  d ay s  from t h e  d ay t h e  sec u red p a rty  has 
k no w l ed g e  t h at the d e b tor· h as re located or t ransfer red 
an i nterest i n  t h e  col l ateral to a p erso n  l ocate d  i n  t h e  
oth e r  j u r i sd i ct ion :  o r  

w 

p r i o r  t o  t h e  t h at 
t h e  f i rst j u r i sd i ct i o n ,  

i s  ear l i est. 

l aw 

i nterest 
n ot p rov i for p u b !  

r.:u�r..-n i n g  of s u c h  sec u r i ty i nte rest or a 
the  l ateral  i s  not i n  t h e  poss,es1:>1c•n 
sec u r i ty i nte rest i s  

a n  i nte rest n a n  acco u n t  i n n ee,  
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PROPOS E D  ACT S .  7 ( 5 ) - ( 7 )  EX I ST I NG ACT S .  7 

( b )  an i nterest i n  goods, a sec u r ity ,  an i nstr u ment,  a 
n egot iabl e  document of t i t le, money or chattel paper 
acqu i red w he n  the col l ateral was situated i n  the Prov i nce, 

u n l ess i t  i s  p erfected u n de r  t h i s  Act before t h e  i nte rest refer red 
to i n  parag rap h (a)  o r  ( b )  ar i ses. 

(5) A secu r i ty i nterest refer red to i n  su bsection (4) may be 
otherw i se p erfected u n de r  t h i s  Act. 

(6 )  Not w i th stan d i n g  section 6 an d su b section (2)  of th is  secti o n ,  t h e  
v al i d  p erfecti on and effect of p erfecti on or non-perfection 
of a sec u r i ty i nterest i n  m i neral s or i n  an accou n t  resu lt i n g  t:rom 
the sale of the  m i n eral s at t h e  m i nehead 

(a)  that p rov i d ed for i n  a sec u r i ty ag reement executed 
before the  m i n e ral s are extracted ,  and 

b )  that attaches to the m i n e ral s u pon extraction or attach es  
to an accou n t  u po n  sale of t h e  m i n e ral s ,  

gover n ed 
i s  located . 

t h e  l aw of t h e  j u ri sd i ct ion i n  w h i c h  t h e  m i nehead 

( 7 )  For the p u rposes of su b section (6) ,  " m i n erals "  i nc l u d es 
p et rol eum an d gas an d " m i nehead " i nc l u d es " we l l h ead " .  

COM M E NT 

Sect i o n  7 ( 1  ) ( c )  of t h e  p roposed A c t  i s  80m e w h at mo r e  J ef i n i t . v e t n at sect 1 v n  
7 ( 2 )  of t h e  e x i  n g  A c t  i n  t h at i t  p rov i d es for t h e  s i t u at i o n  w he r e  t h e  d e b to r- h as 
'lOr e  a n  

SE)Ct i o n  ( 1 ) o f  t h e  p ro pose d  A ct ,  u n l i k e i ts cou n te r p a r t  ! n  t h e,  ex i st i n  Act,  

t c l  t h n  ref.:: n:1n ce t h e  w of j u s d i w h i:' ce t h ,;  d e b to :  i s  

l ocat e d  i s  to t il e  e n t i r e  l av,; ,  i n c l u d i n g  H1 e con f! ct oi a w s  r u  r"'s, o t h e j u , sd i ct k n .  

T h i s  p rov s i o n  i s  n ecessar y  i n  o r d er to accommod at e  t hose j u r i sd i ct i o n s  t h at a p p l y  

t h ei r domest i c  l a w  to r e g i st rat i o n  a n d p r i o r i ty i ss u es assoc 1 at e d  w i t h  t n e  p e s  of 
col l at e r a l  m e n t i o n e d  l n  t h e  sect i o n  o n l y  w h e n  t h e  col l at e r a l  i s  l oc ate d i t h at 

u r i i ct i o n  , i n  e cas'" of i r  t an g i b i  w h e r: i t  i s  C:)! l ecta b l e  i n  h e j sd i ct X! . 

S u b se ct i o n  ( 4 )  t h e  e x i st i n g  A ct em p l o y s  t h e  con c ep t  of a se c u r i t y  i n t e rest 
h e i n " u n pe rfect�Jd n rei  i o n  a n y h e r  n te rest i n  t h col l cn,:: r al <': '; q ' .. l i rec, y 

a p e r so n i n  t h i s  p ro v i n ce . S u b sect i c n  ( 4 )  ct t h e  p ro posed A c t  : ;,;; soma .� h at rno re 

ref i n e d  ir1 i ts a p p roac h to t h e  i ss u e d  i n vol v e d . I t  p r�ov i d es t h at t h e  sec u r i t y 
n t e r  i s  " ,; u bo r  n at e  " s r E< f i e d  n t e n:':c>+s.  �=oc u o n  !i) C  : s  O T  n e  
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PROPOSED ACT S .  7 E X I ST I NG ACT S . 8 ( 1 ) - ( 3 )  

i nte rest r at h e r  t h a n  o n  t h e  q u est i o n  as to w h e th e r  o r  n ot t h e  i nte rest  w as 
acq u i r e d  b y  a p e rso n  i n  t h e  p rov i n ce .  U n d e r  t h e  ex i st i n g  Act  i t  i s  not c l ear 
w h et h e r  t h e  acq u i s i t i o n  or t h e  p e r so n  acq u i r i n g  t h e  i nt e r est ( o r  b ot h ) m u st b e  i n  
t h e  p rov i n ce at t h e  r e l e v a n t  t i me .  

S u b sect i on ( 6 )  of t h e  p roposed  A ct h as b ee n  r e d r aft e d  to p rov i d e  g reate r  
c l ar i t y .  

( ex i st !  n g  Act ) 

E xcept as otherw i se p rov i d e d  i n  t h i s  Act, w he n_goods. ofhe r t h a n  
@§�_mentiQrri:tcrTn §lilisectio_rt::I?J-�__ sec u nties;-, n_�rumeo_!§; 
ng_ggj:i ab l e  documents qf t i1LEh_l!!Qn ey_an d c h attei.J!ape r  are d eal t  
-�lth_ i n  _j:_�Q_QL mor::�j_y_rj�g_l£_ti_on s  an__t:l1!_gQnfli ct �-.>s.!�l§ J>etw e�n 
1b_�_grior i ty _ _r�l�§_Qf_ th�Ll� r_is d  i ct ions:  

.(g) :th.!LJ:>Li g_rjj:y __ LYJ e�_ of 1h� ___ LastJMrJ§g1ct iQflLtn __ w h i_�h __ t h e  

SPJL<:i1t:liJ�L!'I_C!§ _ _c:l_E���tL�itb JrL §!JCtL!L�AY__(!§_ to __gj v e  _ r i  §�tQ 
fli'Lin1�r�§_tjn_mnfJJ ctLp_rev �J_._Jf.J:MLLf11e res:t� _ _i_�Ls;on_fJj_gj: 
w_�r::��Lt�_c;t�_Q _ _  Q_y _re g i st r::_(!:t i ol'l.; 

Lt!) _t_h e  __ IJIJRrHY_[u i ��_Qt__ th_� __ l_(!__�t__ligl§d i£_t_i_on_Ljn __ w h i cb_� 
<;gnflj_g:tl!1_9_ .Q9.§SeSSQr_:t ___ §_�uri ty i nter(';ls1;_in,_1he cq_IJ ater(![ 
-�(:1_§_ J:!!l.s_?_ll__.__Qf_?_'t�ij' 

if'J 9_!J_Q.@g_t_tq_§!,!Q§�GtiQtLlhl w1H�!Lir:rl:�!1ftlb1es_QL9__00d s  �ni gh ar� 
Qf_ g J:Y1?_?_j:1H!t_�r� __ nQfm.f!!Jy __ I,J_§_ecL.Ln_fD9_re __ j:h an on�_l u ri_ sd  i cti o n--1 
i:L �JJ_c_b __ _g_CiQd �--(:lL� --�_g_!Jj_Q_m�_L o r  j_n v�ntq_[Y_J��s�d __ or_ be l  d _ for 
� ��§__�_J:>y__g __ d.§lQJQ[ j:g_g_t_t}�r_�_..__M£!_!1�t!Lt.J<!j1fi_jQ __ 1\0!Q __ QL_ffi9Ie 
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PROPOSE D  A C T  S .  8 E X I ST I NG A C T  S .  8 

tru P- roceg y ral  i ss_>J�s_i n voLy_fH:L i n  tJJ_§! �nforg�men t  9Lthe 
r i g hts of a s�u red pa�ai n�t coljat�ral other than 
i ntan_g i b les are gov e r n�ci b y  t h��J a w  of t!:t� j u ri sd igti on in 
whic h  th� g>l l ater!lLi s l oc�ted at tb� ti m�LQf the ex�r�Lse 
gLsu c h  r i g hi§.;  

il>J .rul__QrQCed u rat i ss u es _  i nvo l ved i n  t h e  e n fo rcement of t h �  
r i ghts of a sec_!,J red pari'i'_agai n_�:Urrtang!.bJ!?� are _ _g_Qyerneg 
by the l a,w gf t ht:: _tqrM.m; 

W a l l Sl1 b stant i v�_lss u e§j_o_yo l v e_Q._1n t he_enf�.;»rcem�ll_t_of t h e  
r i ghts of a secu red party agai n st col l at§!r::g:d a re governed 
p_y _ th e  p[gpe r  J!H'LQ_f t h e_ ;::;qn t ract bf3:tween jj'l.!!__se<;;:qred 

Pf!rty an_cl _the d ebtQr_._ 

* * * 

( p r oposed 

8( 1 )  Not w i th stan d i n g  secti ons 5, 6, an d 7,  

p njced u i ss u es n vo l ved i n  t h e  enforcenv�nt  of t h e  
r i g h ts of sec u red p arty agai n st c .. ol l ate• a l  oth e r  t h an 
i ntan g i b l es a re governed b y  t h e  l aw of t h e  j u r i sd i ct i o n  i n  
w h i c h  the co l l ateral  located w he n  t h e  r i g h t s  are 
HXSH'C i sed , 

( b ) s u b j ect to parag rap h (c ), p roced u ra l  i ss u es i n vol ved i n  
t h e  enfo rcemen t  of t h e  r i g h ts of a secu red party agai n st 
n tan g i b l es are gove rned t h e  I of t h e  for u m ,  

(c ) s u b stan t i v e  i ss u es i n vol ved i n  the  enforcement  of 
r i g h ts of a sec u red party agai n st col l ateral are gover n e d  
b y  t h e  p rope r  l a\'1 of t h e c,ontract b et w ee n  t h e  secu red 

ar, t h e  de tor. 

For t h e  p roposes of sect ions  6, an d 7 ,  a sec u r i t y  i n terest i s  
oerfected L� n d er t h e  l aw o f  a j u r i sd i ct i on i f  secu party 

r1 as  l ed w t he l aw the j u r i sd i ction w i t h  r espect to t h e  
creat i o n  an d cont i n ua n ce o f  a sec u r i t y  nte rest w i t h  t h e  res u l t  
U"lat t !H:: sec u r !tv  i nter�:c�'t h as :;tat us to ot h e r  
Sclcu re1 :trti e;:,, u y er d j u  a t nJstee 
i n  ban k r u  of the d e btor s i m i l ar  a n  eq u i val e n t  
secu r i ty i nte rest c reated an d p e rfected u n d e r  t h i s  Act , 

58 



PROPOS E D  ACT S .  8 EX I ST I NG ACT S .  8 

COM M E NT 

I t  w i l l  b e  noted t h at t h e  p roposed Act does n ot con ta i n a cou nter p art of 
sect i o n  8( 1 )  of t h e  ex i st i n g  Act.  T h i s  s u b se ct io n  w as d es i g n ed to d ea l  w i t h  
s i t u at i on s  w h e re S as k atc h e w an cou rts  a r e  r e q u i red  to  d et e r m i ne t h e  a p p l i ca b l e  l aw 
w he n  t he r e  a re t w o  secu r i ty i nt e rests i n  t h e  same co l l at e ra l , eac h of w h i c h  i s  v a l i d  
u n d e r  o n e  of t h e  c ho i c e  of l aw r u l es s p ec i f i e d  i n  sect i o n s  5 a n d 7.  T he Com m i s si o n  
h as d ec i d e d  n ot t o  i n c l u d e  t h i s  p rov i s i o n  i n  t h e  p roposed A c t  s i n ce i t  p rov i d es a 
sol u t i on o n l y  i n  a l i m i te d  r a n g e  of s i t u at io n s .  On I ts w o r d i n g ,  t h e  p rov i s i o n  d ea l s 
o n l y  w i t h  con f l i ct i n g  secu r i t y  I nt e rests. I t  d oes not d ea l  w i t h  a s i t u at i o n  w he r e  a 
secu r i  i n te r est v a l i d  u n d e r  t h e  c ho i c e  of l aw r u l e  of sect i o n  5 i s  I n con f l i ct w i t h  
t h e  i nte rests o f  a b u y e r  o r  e x ec u t i on c re d i to r  o f  t h e  d e b to r  v a l i d  u n d er t h e  l aw s  
of some ot h e r  j u r i sd i ct i o n .  T h e Com m i ss i o n  con d tJ d ed t h at com p l 
i n vo l v e d  i n  d n g  a p rov i s i o n  t o  d ea l  w i  a l l p es o f  i nt e rests t h at m i g ht come 
i nto con f l i ct w i t h  sec u r i t y  i nte r ests w e re too n u me ro u s  a n d t h e  i n c i d e n ce t h ese 
con f l i cts  too sma l l to w· a r r a n t  stat u to r y  t reat m en t. 

T h e r e  i s  no  cou n te r p art  i n  ex i st i n g  A ct to s u b sect i o n  ( 2 )  t h e  p ro p osed 
Act. T h e  Com m i ss i on u d ed t h at u nt H  a l l j u r ! i ct io n s  i n  Can a d a 

P Secu r i ty Acts w i l l  a r i se i n  w h i c h  S as k atc h e w an cou rts 
�;� i l !  b e  req u i r e d  to d et e rm i n e  i n  con text  of a n  u n  p e r so n a l  p r-o p e rty 
secu r i  a w  of a j u r i w h et h e r  o r  n ot sec u r i ty i nt e r est i s  p e rfected .  T h i s  
b e i n g t h e  case, i t  i s  i m po rt a n t  t h at t h e  te r m  " pe r-fected " as i t  i s  
5 to 7 b e  d ef i n e d  i n  t e r m s  ate t o  a 
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PROPOS E D  ACT S .  9 ,  1 0 ( 1 )  E X I ST I NG ACT S .  9 ,  1 0  

--- �-- ------- ---- ------------------

PART I I  

V A L I DITY OF S E C U RITY AGRE E M E NTS A N D  RIGH T S  O F  PART I E S  

( ex i st i n g  an d p ro posed Act ) 

9 E xcept as oth e r w i se p rov i d ed i n  t h i s  or  an y ot h e r  Act, a 
secu r i ty ag reement i s  effect i ve  accord i n g  to i ts ter ms. 

Cm-1 M E NT 

T h e re i s  no c h an g e  i n  t h i s  sect i o n .  

( ex i st i n g  A ct 

W thEt g:>i l at�l:ll i s  i n  the  pgsses§19n oLthe s_�g_� rtill__Qa rty; 

Q
r 

{ b )  t h e  _ _Qebtor::Jms s_lg_ned a._§�curtty ag reer:nent_tha.t cq_rrtai n§ 
��§cr i ptL9n of !be coHg.teral � h i ch __ e_[l ab l e§_t:h e  j:ype or 
te i n d  of_c;.ol ! al._t:n:ll tc,;k?fL u ng•::LJ;I'lE:' §ecy_ riJy__l!gr t��m�_ni: tQ 
be 9 i st i n g u i sh ect Jr_gm !Y.Qes or:_ _k i n d_§ _ Qf  coU_a.te r al w hi ch 
are_ .Dot co_l l atera.L�,J n d er:: Jhe s��gi ty J:l.Q ree_m�_n.:h__§.__nd, i t')  
th�_�§e of a §e_c u rj_ty j ntf!r�§t tate:f!Jn_aU Q_f t h e debtQr'§ 
p r esent _an <1  _afte_r :--ficgu i  _ _  <L §tf!.tern!':n.:t 
i nd��ti n g j:hat a_§_ecu rjty: i nt��st hE!§ beeJ} _tak err J n  aiJ 
of _t_h e  de.QJQr-'s .Jrr?S�'lLimd . after-:-�ruJlreJLQrqperty i §  

G?.J /\.. §ecu r it:L__inter::_�st j n _QLQC;�d s  i_� _oot _u nenforc�_able �9.?!i_Llst � 

r:_ea§<>n onlY _:th_a.t_j:!"H:i! doe§-
corr:t<:�J n a d �scr ip_tj_on of_j:h!u;_rgce�d§_ C!S  re_q_l,l i re d _Q_y c l a�,J_§g_{j) 

{l�_l, 

* :t * 

( p roposed Act ) 

1 )  b j er to bsec :icn a secu ag reement i s  y 
enforceab l e  agai nst a i t-d  party w her·e 
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PROPOSE D  ACT S .  1 0 ( 2 ) - ( 5 )  E X I ST I NG A C T  S .  1 0 

( a) t h e  col l ate ral  i s  i n  t h e  possession of t h e  sec u red party , 
o r  

( b )  t h e  d e btor h as s i g ne d  a secu r i t y  a g reement t h at contai n s  

( i )  a d esc r i pt ion of t h e  col l ate ral  b y  i tem o r  k i n d ,  

( i i )  a statement t h at a sec u r i t y  i nte rest i s  tak e n  i n  a l l 
of t h e  d e b tor's p resent  and after-acq u i red p e rsonal  
p ropert y . or  

( i i i )  a statement t h at  a sec u r i ty i nterest i s  tak e n  i n  a l l 
of t h e  d ebtor's p rese n t  an d after-acqu i red personal  
p roperty except spec i f i ed i tems or  k i n d s  of  personal  
p ropert y. 

( 2 )  For t h e  p u r poses of c l ause ( 1  ) (a) ,  a sec u red party i s  d eemed not 
to have tak e n  possessi o n  of co l l ate ra l  t h at is  i n  the appare n t  
possessi o n  o r  con t ro l  of t h e  d e b to r  o r  t h e  d e btor's agent.  

( 3 )  A d escr i pt i on i s  i nad eq u ate for t h e  p u rposes o f  c l ause ( 1 ) ( b )  i f 
i t  d esc r i b es t h e  co l l ateral as consumer goods o r  eq u i p me n t  
w i t hout  fu rther  reference to the  I tem o r  k i nd of co l l ateral . 

( 4 ) A d esc r i pt ion of col l ate ral  as i nv e ntory adequ ate for t h e  
p u rposes of c l a u se ( 1  ) ( b ) o n l y  w h i l e i t  i s  h e l d b y  t h e  d ebtor as 
i n ve n to ry . 

( 5 }  A secu r i ty i nte rest i n  p rocee d s  i s  enfo rcea b l e  agai n st a t h i r d  
p arty w heth er o r  not t h e  secu r i t y  ag reement con tai n s  a 
d escr i pt i on of t h e  p rocee d s. 

COM M E N T  

T a r e  some s i g n i  d i ffe r e nces b et w ee n  secti o n  1 0  of ex i s t i n g  Act 
a n d i ts cou n te rp art  i n  t h e  p ro posed Act.  Most of d a r e  d es i g n e d  
t o  p rov i d e som e w h at g reate r f i ex i b i i i ty w i t h resp ect t o  l at e r a l  d esc r i pt ions I n  
sec U t' i  ag r e em e n ts .  I t  s h ou l d  b e  n ot e d  t h at t h e  p o l i cy of t h e  e x i st i n g  Act to 

same col l at e ra l  d esc r i p t i o n  r e q u ! r e m en ts for f i  n g  statemen ts as  for 
s ec u r i  ag r e e me n ts h as b e e n  ma i n ta i n ed w i t h  t h e  resu l t  th at , m ost 
w h at i s  con ta i  i n  t h i s  com m e n t  a p p l i es to col l atera l  req u i rements i n  
t h e  r e g u l at i o n s  u n d e r  t h e  p Act.  

T h e  e x i st i n g  Act  m a k es  
k ! n d " . P re s u m a b l y  t h e  d 
to t h e  s p ec i e s  of col i 

to d escr i pt ion of 
t h e  e x i st i n g  Act  u se d  

t h e  t e r m  " k i n d " t o  t o  

7 1  
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PROPO S E D  ACT S .  1 0  E X I ST I NG A C T  S .  1 0  

I n  ot h e r  w o r d s, i t  i s  s u ff i c i e n t  to refer to t h e  g e n u s  ( k i n d )  " fa r m  e q u i p m e n t "  o r  
t o  t h e  s p ec i es ( t y p e )  " t racto r "  i n  a g e n e r i c  col i atera l  d esc r i p t i o n  i n  a sec u r i t y  
a g reemen t  o r  f i n an c i n g  stateme n t. T h e  Com m i ss i o n  h as con c l u d ed t h at s 
d i st i n ct i o n  i s  u n n ecessar i l y  s u bt l e  a n d h as d ec i d e d  to u se t h e  t e r m  " k i n d "  to refe r 
to g e n e r i c d escr i pt i o n s. 

U n d e r  t h e  p roposed sect 1 o n  1 0( i  ) ( o ) ( i ) , col l at e rai  may  b e  d esc r i b e d  
g e n e r i ca l l y  ( b y k i n d )  o r  s p ec i f i ca l l y  ( b y i te m ) .  U n d e r  certai n c i r c u msta n c e s  
( ex am i n e d  e i se w h e r· e  i n  t h i  report ) good s col l atera l  u st be  d escr i b e d  s p ec i f i cai  y 
b y  ser i a l  n u m be r  m t h e  p resc r i be d  m a n n e r  i n  a f i n an c i n g  state rn en t. Howev e r ,  
t h e re i s  n o  req u i r em e n t  t h at good s b e  d esc r i b e d  s p ec i f i ca l l y  i n  a sec u r i ty 
a g reem e n t ;  a 9 e n e r  c d esc r i p t i o n  s ad e q u at e  i a l l cases.  

A s  is t h e  case w i t h  t h e  e x i st i n g  Act,  i t  i s  p oss i b l e  u n d e r  t h e  p roposed Act to 
u se a l l p resen t  a n d aft e r-ac q u i  p ro p e rt y  a u se l f  t h e  a g n·t:;me n t  s o  
p rov i d es .  How e v e r ,  w h at t h e  e x i st i n g  A ct may n ot p e rm i t  b ut p roposed i\ct 
c l ear l y p e rm i ts i s  to d esc r i  col l at e ra l  b y  s u b t ract i o n .  I n  ot h e r  w o r d s, t h e  

g reE'rn e n t  r; a n  p rov i d e  a sec u r i t y  i nt e rE:st i n  a i l p rese n t  a n  afte r ncq u i  
rop e :· ty  of t h e  ot  r s p ec i f i ed t0rns o r  i n d cf col l at e r a: . 

A m aj o r  sou rc e  o f  CC)n f u s i o n  a n d  CC)n t ro\l e rsy  h as a r i �ce n  i n  C-:>n n ,?ct jon  ¥-J i t h  
t h e  w,�e of t cate •;:J o r i es g oc d  col i  p r-cv i d t-. d  b y  t n e  A c t  d escr  p to r  :)f 
col l at e ra l  i n  sec u r i ty a g reeme n ts a n d f i n a n c i n g  state m e nts.  T h e  Sas k atc h e w an 
Cou rt of A p o ea l  h e ! d i n  o n e  o f  t h e  f l r s-r cases i n v o l v i n g  t h e  A, ct to come b efore t h e  
Co.u rt . ' I h e  .Br).Yill_ [ 1  3 vi.  R. t h at t 
w as s u ff i c i e n t  com p l i an c e  w i t h  t h e  r e g u l at i o n s  d ea l i n g  w i t h co l l atera l  d esc n p t i o n s  
o n  f i n an c i n g  stateme n ts t o  u se t h e  t e r m  " eq u i p me n t " .  I t  fol l o w s  f rom t h i s  r u l i n g  

h at : i s  to L, se t h �, t e r rP  l n vE• :  " a n d ,  "�v e n  u 1 e  nn 

" co n s u m e r  good s '' .  E x p e n e n ce u n d e r  t n e  e x i st i n g  A ct s i n ce 1 984 h a s  s u g g ested 
t h at t h i s  a p p roac t) com p rom i ses t h e  u n d e r l y i n g  i cy of t h e  Act to p rov i d e u sef u l 
a n d a b l e  p e r sc n s  w h  , re  i n g  d et� i n e w at p c·f 

w a sec u r i t y  ag reeme n t. 

u n  p e �  
v·i i s h i n l:1  to k now trlt>  scopb of  a <:>t::K: u r i �y  a g ra.:m:e n � n as t i , e  p o w t: �  to  � et a ! ! t h e  
n re>cessar y  d eta i l s  d i rect l y f rom t h e  secu r e d  p arty a n d con seq u e n t l y ,  C<)i l ate ra !  

eso : ::q u i  n' rn e n ts t n SE' r- i ty reenk: n ts r u c i  fo r i >c i o,, e 
p u r p oses. H ::o ,J e v E: r ,  t !1 e  G; .. ; n m i ss i o n  h ac con c l '-l � h at t h e  ;.:;o l i o; cf aj.:, ;; ! y i n g  t t·: e  
sarne col l atera l  esc r i p t i o n  r eq u i n:�m e n ts for s ec u r i t y  a g reem e n ts as ap D y to 
f l n a n c t n g  state m en t s  i s  a g oo d  o n e  a n d s h o u l d  b e  r-etai • I m p l e m e n tat i on of t h i s  
pol i cy r es u l ts i n  t h e  for m u l at i o n  o f  r u l es t h at m a y  h av e  m o r e  s i g n i f i ca n ce n t h e  
con te"<t  of <:c l os u '� e  o f  i n forrn r:ct i o n  r o u  t h e  F' e g i st t h  d l � r:. : r s u n:: c,f 
m forrnat i o n  o n  a f i n a n c i n g  stat em e n t .  

-'" h e  Act c;n ta i  d eta i l .  d i n  r u ct i c :i 3  as t h e  r c L W': ';:,tan ct';,> • n  
�,• h i c h t h e  cate g o r i es of col l ate r al u n d e r  t h e  Act can b 1:0  u sea  i n a col l at;;h a !  
d esc r i p t i o n  i n  t h e  sec u r i t y  a g ree m e n t. T h e  terms  " co n s u me r  good s "  a n d 
., e q u i i:J>T' e n t "  u se d  t h Grr: : e i v L�� :t r e  e n t ,  - u1 e " i d "  goo :l must  c e  

7 ') '-
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d esc r i b e d .  How e v e r ,  t h e  t e r m  " i n ve n to r y " may b e  u se d  b y  i ts e l f  as t h e  col l ate ra l  
d esc r i p t i o n  i n  t h e  sec u r i t y  a g reem e n t ,  b u t o n l y  w h i l e t h e  col l ate ra l  i s  h e l d as 
" i n v e n to r y " b y  t h e  d e bto r .  As soon as t h e  u se i s  c h an g e d  f rom " i n v e n to r y " to 
" con s u m e r  good s "  o r  " eq u i p m e nt " ,  t h e  sec u r i ty a g reem e n t  b ecome u ne n fo rceab l e  
a n d t h e  secu r i t y  i nt e r est p rov i d e d  for i n  i t b ecomes u n attac h e d .  

T h e reason w h y  t h e  p ro posed l e g i s l at i on refu ses t o  recog n i ze t h e  t e rms 
" co n s u me r  g oo d s "  a n d " eq u i p m e n t "  a n d g i v es o n l y  l i m i te d  reco g n i t i on of  t he t e rm 
" i n v e n to r y " as co i l at e ra l  d esc r i p t i o n s  i n  secu r i t y  a g ree m e n ts a n d f i n a n ci n g  
statem e n ts i s  t h at t h ese t e r m s  are  n ot d esc r i p t i v e  of k i n d s  of good s ;  t h ey are 
d esc r i p t i v e  of t h e  con text  w i t h i n  w h i c h  t h e  good s are h e l d at a n y p a r t i c u l ar t i me 
by  t h e  d e b to r .  A s  s u c h  t h e y  p rov i d e  i n  some c i rcu m stan ces v e r y  l i t t l e  u sefu l 
i n fo r m at i o n  a s  t o  t h e  k i n d  o f  good s ta k e n  as col l at e ra l  u n d e r a sec u r i ty a g reement .  
W h at t h e  p roposed Act r e q u i r-es i s  a g en e r i c  d esc r i p t i on of t h e  good s n ot a l ab e l  
t h at i n d i cates t h e  con text w i t h i n  w h i c h  t h e  g oo d s w e re b e i n g  h e l d b y  t h e  d e b tor 
at t h e  d ate  t h e  sec u r i t y  i n t e rest attac h e d . U n d e r  t h e  Act ,  good s are  c l ass i f i e d  as 
" co n s u me r  g ood s " ,  " i n v e n to r y " o r  " eq u i p m e n t " .  Con s u m e r  good s are  good s t h at are 
" u sed  or acq u i r e d  for u se "  p r i m a r i l y  for p e rson a l , fam i l y  or hou se ho l d p u r poses " .  
I n v e n to r y  i s  " goo d s h e l d for sa l e o r  i ease ,  g oo d s  f u r n i s h e d  u n d e r  a con t ract  of 
s e r v i ce ,  rav-1 m ate r i a l s  o r  w o r k i n  p ro g ress or m at e r i al s  u s e d  o r  cons u med i n  a 
b u s i n ess " .  Goo d s t h at a r e  n e i t h e r  " co n s u me r  g oo d s "  n o r  " i n ve n to r y " are  
" eq u i p me n t " .  I t  can b e  see n t h at a col l at e r a l  d esc r i p t i o n  of good s as " co n s u m e r  
g oo d s " ,  " i n v e n to r y " o r  " eq u i p m e n t "  say s n ot h i n g  a b o u t  w h et h e r  t h e  good s are  
a u tomo b i l es ,  b i cy c l es ,  h orses,  c l ot h i n g  o r  a n y ot h e r  k i n d  of  goods.  T h ey a r e  n ot 

c d esc r i p t i o n s  of t h e  g oo d s .  

I n  ad d i t i o n  t o  t h e  fact t h at t h e  g oo d s categ o r i es  o f  t h e  A c t  a r e  n ot 
c u ! a r l y u sefu l i n  i n fo rm i n g  searc h i n g  p a r t i es  as to t h e  col l ate ra l  ta k e n  u n d e r  

a sec u r i t y  a g reem e n t  i s  t h e  fact t h at t h e  u se of t h ese cate g o r i es  can b e  m i s l ead i n g . 
F o r  exam p l e, t h e  cow s  of a d ai r y  farme r  a r e  " eq u i p m e n t "  u n d e r  cate g o r i zat i on 
s y stem of t h e  Act .  S i n ce t h ey are  n ot " co n s u m e r  good s "  n o r  " i n v e n tor y " t he y  
m u st b e  " eq u i p me n t " .  At  t h e  same t i m e ,  a h ay b a i l e r  an d a m i l k i n g  m ac h i ne u se d  b y  
t h e  d a i r y  fa rm e r  are  a l so " e q u i p m e n t " .  U n d e r  t h e  e x i st i n g  Act ,  as a resu l t  o f  t h e  
-'--"'·""-"c'=:-'-=:== d ec i s i o n ,  a sec u r i t y  a g reem e n t  a n d a f i n a n c i n g  statem e n t  r e l at i n g  to 
a sec u r i t y  i n te r est i n  t h e  cow s ,  m i l k i n g  m ac h i n e a n d h ay b a i l e r  n ee d  con t a i n o n l y  
t h e  w o r d  " eq u i p m e n t "  as t h e  co l l at e r a l  d esc r i p t i o n .  T h e  Com m i ss i o n  h as con c l u d ed 
t h at most u s e r s  of t h e  s y stem w ou l d  n ot a p p rec i ate t h ese s u b t l et i es an d some may 
be  m i s l e d  b y  t h em .  T h e y  w o u l d  ass u me t h at t h e  w o r d  e q u i p m en t "  i n d i cate s  a 
sec u r i t y  i n te rest i n t h e  m i l k i n g  m ac h i n e  a n d t h e  h ay b a i l e r ,  b ut w ou l d  n ot 
ap p r ec i ate  t h at i t  i n c l u d e d  t h e  cmv s. 

T h e l i m i te d  con cess i o n  w i t h  resp ect to t h e  u se of t h e  t e r m  " i n  · ·  i s  
d i ctate d b y  p ract i ca i  con s i d e rat i o n s. I t  i s v e r y  common for a s ec u r i  a g reeme n t  
t o  p r·ov i d e fo r a. sec u r i t y  i nt e r est  i n  a w i d e r-an g e  of good s h e l d b y  t h e  d e btor as 
" i n  " .  I t  m i g ht t ho u g u n d u l y  o n e ro u s  to r eq u i re t h e  s ec u r e d  p a r t y  i n  
s u c h  a s i t u at i o n  to l i st a ! ! of t h e  k i n d s  of co l ! i n  a d e b to r ' s  i for 
exam p l e, t h e  ci e b to r  c a r r i e d  o n  t h e  b u s i n ess of a r eta i  I d e p artmen t  store .  

u e n t l  y ,  t h e  p Act a l l o w s  t h e u se of t h i s  t e r m  as a p to r  I n  b ot h 
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a s ec u r i t y a g reemen t  a n d a f i n a n c i n g  stateme n t ,  b ut o n l y  so l on g  as t h e  goods a r e  
h e l d a s  " i n ve n to r y " .  I f  good s ,  o r i g i n a l l y  h e l d as " I n v e n to r y " ,  a r e  l at e r  h e l d as 
" co n s u m e r  good s "  o r  " eq u i p m e n t '" , a col l at e r a l  d esc r i p t i o n  o f  U 1 e  good s as 
" i n v e n to r y " i n a sec u r i t y  a g ree m e n t  o r  f i n a n c i n g  stateme n t  b e comes i n ad eq tJ ate 
w i t h  t h e  atte n d an t  l oss of p e rfect i o n . 

( Hx i  t i  n g  Act ) 

J i  T h� s�u re_Q par::t;..Lsh al l d el i v�r a �_QY_of !be s�gu rLty_ ag reemfmt 
to t h e  d e btor w i th i n  tt:tan .19 daY§ after i ts execut ion and ,  i f  the  
��c;JJr:ed _pru-:ty_fajJs to do so �f:ter a reg_u e_�UY _th.� d e b\;Q[, -� 
lY.Ii9!Lm� on q.I!.Illi_cation� __ t h e  _deQ.tor, J.Dak13_an o r d e r  fo.r:_ t h� 
gel i vE:'a _ _q:f_!i gm_y to t__f!!Ld�btor:_JmcLmay_J!lG\K�- <3.n_y_ ()rder _as 

cqs;ts tbat hL.C9JlSi d�rs_j_ust._ 

* * * 

{ p ropos ed Act ) 

1 1  W he re a secu r i ty ag reement I s  i n  w ri t i n g ,  th e  sec u red party 
:;hal ! del i v e r  cot:y of the secu r ity ag n::em£cn t to the; d ebtor n ._,t 
iater t h an 1 0  days after t h e  executton ot the  sec u r ity  ag reement 

1f par·ty fai l s  to sn after a req uest by the 
d ebtor. a Cou rt may, on app l i cation b y  t h e  debtor, m a k e  an 
o rd e r  for the del i very of a COP }' to t h e  debtor. 

COM M E NT 

A fe w 'T! i n o r  c h '3 n g e� h ave b e e n  mad e i n  t h i s  sect i o n  T h e  sect i o >l i s con f i n e d  

.r1 i t.;; op e r at i on to s i t u at i c n s  �· t h e r e  I S  a v n i thm SL:v u r : t y  ag reernent.  

Til c.: a ;:.:  p i  i i s  .. :ad o to c ;1 e  C:)U t ot '...J u e0 n  3en 0 !l .  i- h ?.;; fo rm o r  t h e  

a p p l i cat i on. s d ctated b y  i: h e Qu e�r ' Re n c h  R tl l es of Cou rt . 

E n g  
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( 

.L<:J except fqr_1hE? p !Jrpose gf �nforci 'OSLi n t�r� Pi'lrtet!_r i g  hts of 
:tt:te_QC!rt1�L l9 the §�<:-�Y.r11Y __ ag_reem_,ant,_tt_ . QeCQr,nes 
�ofgrceab i EU! i th i n  __ t h� mea[lj_!JJ:LQf_/!?�:t!on 1 0_;  

u n l i:1§§ th�PCirti es i rrtgn_d..jj_ tQ_(lttac_h "!L.�J-�t�r::_ot:i me, iD._\:'I h i c_b 
ca§B lt attach�;:; i n  agg;Jr: d anct2 .. �nth th� nten ti_qn§_of t h� R?rti es� 

.@) i!L.9QOQ S .JLY..r.!,;r]_a§ed J�. art._pg r.:eemenLto selL 
_w b�.O he....9l::>:t:�i n:s pQ§§essi ot:t91. thmn _p_u rsuant J9 t h.:� �J�s 

.99ntr_act: 

.lbJ i n .....HQQd s  Jea�md t:� h i m,_ [�d b y  l m_ or d elj_ven_;\:i_ to h i m  
u n d �r r:!_ con s i g nment.._v4 h.l3fl...l'.1.� ..... oj::; tai n s  pos§essi oru�fth e!!' 
.P!Jr§uant t9 _ _1:he l eE,§�. h i  rLng __ �greem_�Dt or GQD?i gnro.�JJ ..... t� 

fQr 

.ll::>J 

A 

( b )  

u n  

* * 

( p roposed 

val u e  is g v e n ,  

h e  cc;� :aral , 

for p u r pose of enfol-c i n g  r l �1 hts as b et w een t h e  
parti Ps to t h e  secu r i ty ag reement,  t h e  sec•..; r i t y  i nterest 
b ecomes enforceab l e  w it h i n t h e  mean i n g  of section 1 

t h e  p es h l y  a<]r<:?f::d to � ,.JstponE' t i m�:' 
of aLa.c h mer:t,  : n  w 
t ag r·eement. 

sped 
c: :  case i at the  spec lf :ed  i n  

� p u r pc r�s of 

i f  a r  h i ch 
I )( b )  

Ttay h 
w l i m i t i 
a l e�:;st.:h:C u n de 

oth e :  
l ease: 

a te r m  of more than o n e  y ear  or  a con s i g n ee u n d e r  a 
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(3)  

commerc i a l  con s i g n me n t  h as  r i g hts i n  t h e  good s w he n  t h e  l essee 
or cons i g nee obtai n s  possessi o n  of t h em p u rsuant to t h e  l ease 
or consi g nme n t. 

For t h e  p u r poses of s u  ( 1 ), a t;as n o  n g hts  i n  

(a)  c rops u nt i l they b ecome g row i n g c rops, 

( b )  the you n g  of an i mal s u nt i l they are concei ved , 

o i l , o r  m i n e ra ls u ntl t h ey are extr acte d , o r  

( d )  t rees, oth e r  t h an c rops,  u nt i l t h ey ate severed . 

COM M E  T 

T h e  are a f e w  c h an i n  t h i s  sect i on d es i g n e d  p rov i d e  cat i o n . 

T h e  f i n al f i  u s h  of s u b se ct i o n  ( 1 )  m a k es i t  c l e a r  t h at an y i nte n t i o n  o n  t h e  
p art  of t h e  p a r t i es  t h at t h e  sec u r i ty i nte rest w i l l  attac h at a coi n c i d e n ce of i te m s  
( a )  t o  ( c )  m u st b e  con ta i n e d  i n  a " sp e ci f i c  ag reem en t "  I n  ot h e r  w o r d s, t h i s  

ten t i on b e  a mat i nfe r e n ce d r aw n f rom u ct .  

T h e  ssi o n  con c l u d e d  t h  t refe r e n ce i g hts  a r i s i  u m i e r  an 
a g reeme n t to se l l i n  sect i on 1 2( 2  of t h e  ex i st i n g  A ct i s  n ot r1 ecessar y  s i n ce s u c h  
a t ra n sact i o n  i s  I n  s u b stan ce a sec u r i t y  a g reem e n t  v<� i t h  t h e  resu l t  t h at t h e  b u y e r  
i s  d eemed b y  t h e  Act to b e  t h e  o w n e r  of t h e  

S i ne<� r ta i n t y p es 1. 1 ees a r-e  
.:r::cti on 2 (  1 i t  i s  n ecassar y  t o  I i m i  
oH 1 e r  t h an c rops.  

------------

" u n d e r  
:Jp e r at i o n  

( ex i st !  Act ) 

ef i n i t i o r: 
bsect i o n  

t h e  t e r m  i 
to t rees 

No se_g!.!rity_interestjn _c;rops attgg!J�§ ti n d e r  an_ a:tt_�c -acq ulr:_�!c:Q 
.P.r.Q.Q�JJYn_ c l  au se_jn g _§_E!<;:Y r i  ty -�_g_rE!ern_ertL_u n I es::; _i:_l1e _crops a re 
_g rOl/IIIL.W i tili n one t h e  __ �_?cu rlty ag re:�mE!nt _ has _l:le�n 

t b_gj:n_� __ §_C ' u i n t e rest Y..E! 
1.L_I ea§e > r c_b.flSe Qf 
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PROPOSE D  AC T S . 1 3 ,  1 4 ( 1 )  E X I ST I NG ACT S .  1 4  

Jf_tt!E:L Par:ti es so_�gree-L_attach to c[.QQs to b e  g row n on t h e  l an d  
�n��rll_E?_d__d u ri n_s_:tl:l�mr::_m _QLsuc h  Jease. pu rchase o r  mort_gage. 

* * * 

( p ropose d  Act ) 

1 3( 1 ) S u b j ect to section  1 2  an d s u bsect i on ( 2 ), w he re a secu r i ty 
ag reement  p rov i d es for a secu r i ty i nterest I n  after-acq u i red 
p roperty,  t h e  secu r ity  i nte rest attach es i n  accord ance w it h  
sect ion 1 2  w i thout s p ec i f i c  ap p rop r i at ion b y  t h e  d ebtor. 

( 2 )  A sec u r i t y  i nte rest does not attach to after-acq u i red p ro p e rty 
that i s  c rops t h at b ecome g row i n g  crops more than one y ear 
after the secu r i ty ag reement h as been ente red i nto, except that 
a secu r i t y  i nterest i n  c rops t h at i s  g i ve n  i n  conj u n ction w i t h  a 
! ease, ag reemen t  for o r  mort g ag e  of l a n d  may, i f  t h e  p arti es 
so ag ree, attach to crops to be g row n on the  l an d  con ce r ned 
d u r i n g  t h e  term of t h e  l ease,  ag reement for sal e p u rchase or 

-------·----

COM M E N T  

O n l y  a f e w  m i n o r  l i st i e  c h an g es h av e  b e e n  m a d e  n t h i s  p rov i 

st i n g  

* * * 

( p ropos e d  

1 }  A secu may re 

7 7  ' '  



PROPOS E D  A C T S .  1 4 ( 2 ) . 1 5  E X I ST I NG ACT S .  1 5  

( 2 ) U n l ess t h e  parti es oth e r w i se ag ree. an o b l i g at ion ow i n g to a 
d ebto r  to make futu re ad vances i s  not b i n d i n g  o n  a secu red 
party If t h e  col l ater al h as been sei zed attac h ed , c h a r g ed or 
made s u b j ect to an eq u itab l e  execut ion u n d e r  rcumstances 
d esc r i b e d  i n  s u bc l auses 20( 1 ) ( a) ( i )  an d ( i i ) , an d t h e  sec u red 
p arty h as k now l ed of t h  fact b efon:; m a k  the  vances. 

COM M E NT 

T h e re: e.re  a fe w m n o r  c h an g es t h i s  ::: -:;ct i o n  i gator y  
f u t u r e  ad v an ces h as b e e n  rerno •/ e d  s u b sect ! o�·: ( 1 ) s i n ce t 7� e  n i t i o n  
" ad van ces " i n  sect i o n  1 ) ( t )  i nc l u d es bot h o b l i g ator y  a n d d i sc r et i o n a r y  ad v a n ces. 

S u b sect i o n  of p roposed Act d ea! o n l w i t h  l l g at km s  n g  tc h e  
d e b to r .  T h e  cor respon d i n g p rov i s i o n  of t h e  e x i n g  A ct ap p l i es to a n y o b l i g at i on 

t h e  s ec u red p a rt y .  S i t u at ; o n s  may a r i se i n  w h i c h  t h e  St:'c u r e d  p arty h as 
o b l i  f to t h i rd p arty  to ma e ad an ces o r  b e h  o f  d e b tc.r .  
For  exam p l e, a l ette r of  c re d i t  con ta i n s  a n  o b l i g at i on of t h e  i ss u e r  to pay the  face 
amou n t  of t h e  l etter to someo n e  ot h e r  t h an t h e  d e b to r ,  T h e  Com m i ss i on h as 
;on e !  e d  :::..t s u 1  an  i gat i o n  s hoc< l n ot affe::te d  b u d  e n i :Jrcem•2 n t  
p roceed i n g s  aga i n st l atera l  of t h e  s ec u r e d  p a rt y .  T h e  s ec u r e d  p a r t y  s hou l d  b e  
f ree to h o n o u r i ts com m i tm e n t  to p ay t h e  face amo u n t  of t h e  l etter of c re d i t  an d to 
t a€ k  at arnoc m t  as t() ave i o r i  o v e r  a n  i nti:' v e n i  j u d  m e n t  c r ed i to r , 

--------�------------------�-------------------------

( ex i st i n g  Act ) 
lf:i W hE!re a _E_e l l e r  _n�t_ai m:;_a_ID!rcnase-::-mg_ney_§�u rJtt _ i nt�_rest if1 

goods,_ alLsal e::;Ja� inc l u d i n g�t �¥t itt}_g;,;t UmltLn�l_thE.;_ ti 
of_t_h e  foc�gol n gL The $1Jle oL(kx;Js ,4<;_t_]:__h_f!__Gons_y_rper PCQJiucts 
W�rran ti@§ Act_J:�.nd Ehfl_A11I}cultur_�l Imp_l?men_t_E;__ ActL w her..§l 

<J�cg.bl_�-1-gover:ns th_e S<�i e,JDd t!dl!l..Ji_an_z_Qj_sc:Jrd mer·,  JlmHa"�ion 
ocJnod i fi g]!tioo__gf_exp r�_§s or�j_l'l)Ql i ecLg::n d iJ:jg�:_ls arH �  warr!inti e§� 

;;: * * 

( p roposed A ct )  

1 5  W here a l er r·etai n s  a p u rch ase money secu i nte r est n 
qood :2, t h e  L'nt>l n;! ati n g  to cor; t ract�' of u d i  a 
.. :H sd a� ;aer, l i m i tation  o r  ; f i cat ion th<.'! sei l u 's per  l'ormance 
ob l i gat ions w i t h  r·espect to t h e  goods, gover·ns t h e  sale.  
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P ROPOS E D  ACT S .  1 6  E X I ST I NG ACT S .  1 6 ,  1 7 ( 1 ) 

GOM M E N l  

c han ges h ave been 

( ex i sti n g  Act ) 

t h i s  p rov i s i on .  
i n  i ts statement 

s i on h as 
p r i n c i p l e  

l§ W h�re a $_E:l_t::;Y_r:ij;y_g,gr:�ment p rov i d es _ _:that!h_��ecured party m�y 
�c;r;_el �r '�J!Yment _ _gr __ p et-fonrll:lD_Ce b y  t h e _Q�_bt�;r_ i!Lbti!n __ t h e  
:;>ecqre{LQ�rty d eem�L him§eJt Jn?ecu re or dec;i_QE::..§ _ _tb_a,t 

atf�r <!Ll§. i n  jeopar�d yLtt1;:i!_ _prgvi s ion_ i s  to be _____ ,._., __ ,_, __ �,_7_, ___ c-c __ co__ ..., 
rnea,n :th at t h e  secu re d  t h e  r i g h t  to dQ_§>Q 
h as_g_gmmercial l y_re�n a b l � _g_rq_ynd s  to bel i eve th�1 1:hH 

Q<:!Ymen t  o r  perform&r::H;::�Js or i $  a.Pou t  to be_ i m___g_;;tjred_ Q[ that 
col l at�_HiLlLQU.§. be _p_t(:lced i n  jeop(lr dy. 

* * * 

( p roposed Act ) 

1 6  W here a sec u ri ty ag reement p rov i d es a sec u red party may 
acce lerate payment or p e rformance by t h e  d ebtor w he n  the 
sec u red consi d e rs t h at t h e  col l ateral i s i n  j eopa r d y  or t h at  

secu red party i s  or· h mse l f  i nsec u re, t h e  
con st rued to mean sec u red party 
on l y  if t h e  sect wed be l i eves and has '"'"'""•"'•a 

g rou n d s  k th e  col l ateral 
ace d  i n  jeopar t h at t h e  p rospect 

i s  or i s  mpai red.  

COMME NT 

O n l y  a fe w m i n o r  sty l i st i c  h a n g es h av e  been mad e i t h i s  p rov i si o n .  

- -·· ·· - ---�--------

( ex i st i n g Act ) 
1IUJ A secu r�d __ p�rty __ .§tJE.ill use _ _reasonab l e  �re iD _Jh e  custody an�i 

p reserva:t:iQrL_gL _c:;oU ate ral  i n  h i �-- �Q§§I3_§§ion ,  an d ,  u n l ess 
otl]�rw i seu �gr:_e.�QL irL t he case of ao __ Ln!itrt,.�_m�nt. a sec u ri ty c:;.r 
chattei__1?9-P�r, _rga§9n_qb l e  care_i  n c l  yg�::;__t.t:�l<ing__necessary step§ 
!�LQ[�§�[Y_� ri g ht_s (lgai nst ot heLQ�f§O_[I_§, 



PROPOS E D  ACT S .  --- E X I ST I NG ACT S .  1 7 ( 2 ) - ( 5 ) 
-------------�------------------------------------------------------------------

ill U nless othe r w i se ag ree�l1e re coljateraL_l§____lr:L_ t h e  _secu rect 
Qartx�� po�f3�sion: 

W reasonab l e  expen_ses, i fl�!u d i n_fLthe ggst of jns u rance an_g 
I>�Ym�rrt: of tl!>(es QLQ'1:h_€!r_�h�rge§ incu r recl i n_tb_� c u stg_d_y 
<�lj'lJLp [_(;;!serV�lti_on_pf __ ttJe CC)I I ater aj_, _jlfe uhclrg��b!J;LJQ _ t h e  
d e_btor art_c!__are §E!CU re_g __ Qy_!_b_E! _col l at_E!r-al ; 

Ci;>J !be rjsl_<c_gLIP§§_gr (!��.9Eh exceg_t __ w ht:![E! _cau_§ecl__Qy_tl:!� 
negljgen<�?_of the_ secu r?Q_j;@_dy, i s _on t h e  __ @btor:_j:o thE! 
extent of fif!y_Q_E!fLci enc__y j n  an__y i nsl!r�nce �Q_vera_g� 

�] th� _ _s�cu r:�ct______lli!D..Y may _bol d _� ad_ciJ:tionaLsec u r_ity ari)!' 
l nc_r_ease QL_Q_[Qfi t_s_.__E!xqm_:t_money .L _r�c�LYE!Q____f[.QITJ t h� 
:.;,.01 1 atf�Hlt....1!rl9._ s h aH ap.J!.lY J:iD}'_  mQne_y _ ___s(J _r�ei y ed--1.�d e§§ 
remjj:ted :to t h e  __ Q_E!btor,I_ jmme_c:jl�tei )'_ JJ.Q.On J t_s  re<:;�i pt i!] 
reg_yction _ Qf th�_Qb I i Qei1:1Qn SE!9Y. red ; 

c:D th��cured . p:1r1Y_ coLI_grtc,:r·ai j 
b u_t_ f_u n gLb1� col l_l';l_teral_ mgi�� -�mi ng l ed, 

( 3J he__ P&d xu I!IM g _ _§�c u r i ty _ ln 
coUateraL JJpon _j:�rms .that gq_ not Jrnpai r __ :th e  d€,'!__l:;jpr'� - ri g ht_::; 
u_nd e r  Pari;_ V • 

.L4} A_ §�cu re�:L.Qarty __ (joes Jl9t lqs;� _ h i s  ?ttc::u ri tyj n t�_cEhsj: for_ _fai l i ng 
t() __ m�t an y ()blj_g_g,tionj:> _ _l[Tlposed b y s u bs�9t ign _ {1l_Qr {£1. 

i. r::_the n,g:m_n_er anc:L t_�_,�;<,t�_t11_ 
�[��1Ti0111;; 

iiJ the; c,;:ou rt _ �efor�_� h ich _ �:l ..illi..€;§_1:!Qn_r�l ati n g  Jg_ll-,_e 
cui ll!_t_&r aLi_§ be i  ng__hear_d_; or 

a l u d H<' \JJilln ,_ .. "_=.:._,_·· 

conc::_er nect_. 

* * 
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PROPOS E D  ACT S .  1 7 EX I ST I NG ACT S .  1 7 

i n  t 

( p roposed Act ) 

1 7 ( 1 ) I n  t h i s  sect ion , " sec u red part y " i ncl ud es a rece i v e r. 

) A secu p arty s ha l  u se reasonEtb l e  care i n  c u stod y an d 
p reservat ion of  col i n  t h e  possession of the secu red part y , 
and ,  u n l ess t h e  parti es oth e r w i se ag ree, i n  the  case of a n  
i nst r u ment ,  a sec u r i t y  o r  c h atte l  paper,  reasonabl e  care i nc l u d es 
tak i n g  n ecessary steps to p reserve r i g hts n st oth e r  p ersons. 

h(� parti es ot h er' w i se ag 
party's possession,  

w here col l ateral i s  i n  t h e  

reasonab l e  expenses, i ncl u d i n g  t h e  cost of i ns u rance an d 
pay ment taxes or oth e r  charges i nc u r red i n  obtai n i n g  
an d mai n tai n i n g possession of t h e  col l ateral , are 
chargeab l e  to t h e  d eb to r  a n d  are sec u red by the 
col l ateral , 

( b ) t h e  r i s k  of l oss or d amage, except w he re caused b y  the  
n eg l i g e n ce of  t h e  sec u red party is  on  t h e  d ebtor to t h e  
exten t  of an y d ef i c iency i n  an y i ns u rance cov e rage,  

(c ) secu red may ho! as ad d it i onal  secu r i t y  an y 

( d ) 

i nc rease or  exce p t  mone y ,  resu l ti f rom t h e  
col l ateral , an d s h al l ap p l y  an y mon e y  so rece i ved , u n l ess 
rem i tted to t h e  d eb tor· , i mmed i atel y u po n  i ts recei pt i n  
red uct ion of the ob l i g at ion  secu r·ed , an d 

t i  secu red 
ut f u n g i b l  

t h e  col d e n t i fi ab l e, 
comm i n g l ed .  

(4) S u bj ect to su bsection ( 1 ) , a sec u red party  may u se the  col l ateral 

( b ) 

(c) 

e d i ffe r 
: st i n g  Ac 

i n  the man n e r  an d to t h e  exten t  p rovi d ed i n  the sec u r ity  
ag reement, 

for· the p u rpose 

r·su ant to 

b et w ee n  
1ot of 

p rese rv i n  t h e  col l aterai 

o r d e r  of a 

COM M E NT 

1 7  of roposed 
' :eptual  

i ts val  

trt 



PROPOSED ACT S .  1 7  EX I ST I NG ACT S .  1 7  

of s t y l i st i c  c h an g es h a v e  b ee n  m a d e .  T h e  o n l y  s u b st an t i v e  c h a n g e  i s  t h at sect i o n  
1 7  of t h e  p ro p os ed A ct con t a i n s  n o  e q u i v a l e n t  o f  s u b se ct i o n s  ( 3 )  a n d  ( 4 )  ot t h e  
e x i st i n g  Act,  

T h e  con ce p t u al d i ff i c u  associ at e d  w t h  e x i st i n g  sect i on 1 1 s  h at i t  ; 
n ot c l e a r  w h at i s  i n vo l v e d . I s  t h e  s ec u r e d  p a r t y  m e r e l y c reati n g  a secu r i t y  
i n te r es t  i n  h i s  s e c u r i ty i n t e r est i n  t h e  col l at e r a l ; i s  h e  m & r e l y ass i g n i n g  h i s  
s e c u r i ty i nte rest to som eo n e e l se ;  o r  i s  t h e  s ec u r e d  p a r t y  em pmv e re d  to act a s  
a g e n t  of t h e  d e b to r  t o  c reate a d d i t i o n a l  s e cu r i ty i nt e rests i n  t h e  col l at e r a l ? I f  i t  
I t h e  fc:;r m e r ,  t h en t h e  sect i o n  i s  u n  s i  n ee h e  sec u r e d  a l  ay f; 
a r i g h t to g i ve a s e c u r i t y  i nt e rest i n  h i s  p ro p e rt y  ( i . e .  t h e  s ec u r i ty i n t e rest i n  t h e  
cul l at e r a l ) .  T h ;;H·e ; s  rh:J:ed to statr:� t i s  : n  soct i c n  oi' t h ""  A c;t. I f  i t  U1 1�  

atte r ,  o n e  m u st q u est i o n  w h at p o l i c y  i s  b e i n g  s e r v e d  b y  g i v i n g  s u c h  p o w e r  to t h e  
s ec u r e d  p a r t y . 

T h e  o n l y  a r g u me n t  t h at can b e  mad e fo r t h e  sect i o n  i s  t n at 1 t  i s  d es t  n ed to 
i t  ea" t h at " r>o p l td g �7: ' ' o f co ! ! at e r a l  ( e. SPC U ) f t �l O  OT 

t h e  secu r e d  p a rt y  i s  n ot a v i o l at ion of section 1 7 ( 1 ) m e r e l y b ecaus�:; t h e  secu r e d 
p r t 'v  h as s u  r e: n d e, �  -::Jd i t "i n  h d :>  , .)t u so :'i 
" reason a b l e  ca r e i n  t h e  c u stod v a n d  p r ese r v at ' on of " t h e  co ! l at e r·a l . 

T h e:  S'"> 'HCC: cf t h �  d ea I s  �;ed i o n 9-�07 ( 0f t h e  !) r,;_g_d� 
w n i c h  al l o w s  t h e  s ec u r e d  fJ a rty to n :IJ ! eu g e t h e  coH atm a l  t.J pon te nns w h i  e n  du n m  
1 p c: i :· ? E r i �, h t t··) r : · " 

• A p .:::: r i ·;an fl ' , ! S >A1 ·etr.:" : s 
t h e  fo n11e r  s i nce a p p l i es o n l y  t o  a " n:!p l ed g e " .  P r·ofessc::r· G i lmo r e p o i nts o u t  t h at 
t r e  · ·o'.i ! S i c n  rn· re:  c . 1 i f  os re · ;:�x i d n  U I a  o'·, t r· i c H .!'.J a  ar ,> a i �:: n t ;  
i n d u c e d  b y  a se r i es U cases d ec i d e rj  i n  t h e  1 930' s  d ea l i n g  w i t h t he effect a 
n�p l  g r::. of ::: ec ..�. r i 'c , ::s ;:_ y  _.coc,.,. t ro k c.xs. Or:>t: c d :  f i c :...: l t i 23 L : at :.:1rose , 
ccn t!"xt 0f p "l r t y  wo u l d  ed oe  the  r:oi i at e r 9 1  f''r 
rt lore t h an t n e  amou i t t OY'1 i n g  b y  t h e  t o  h i n , .  �'V' h e :1 t h t �  h a p  , t n e  r.��:� b tv r  
vr,.:, u i �'  b r  re � u i r- :ld '"D P i'lY  �lo r  t ' ·  m + h e  :i e � , ·  h .  tc t h  scc u r · d  
n •) r d e r·  to r e d eern h i  i n te n:::: t .  As r es u ! sorne cf t t' A rne r i can cow-ts co n c l u e d  

at n ,J c i •  ca' ·�S ,  : h F  r e •. l ec J e  aE. d c: rn <rs ·f t e . ,� b  '.· r '  1 n •-'� n ·� t t •  :� 

col ate ral . 

b ecau se vf t; 1 e  Ct .... ) r ri u s hJr'1 t c a u se6 a r , �  b cc a u 3t� j -�  Vv dS u ec � u e d  t h 5. �  f f  r h e sec d r·eJ 
f:· vv :-:'l tr to � e p l 1 d y ;  t '-, e  : 1 l i rte r " !  :.:; c� ' :;t i '-: ::t . g ! '/ l n - a :-, or · pc-.�ses 3o ;- , 
sec u r 1  t n te r<:'st n ! t )  s hc1 U !  p r0v i d e so 1 a n  ag n�ement  b et w ee n  e es. 

T h e n  t h 8  d e b tut k nc w s  w h at d i H i c u t t i e::> h e  n n  h L  b e  encou r• te r i n !,J  '"' r l E H I  trn s  
C "GU ' •3 . 

T r-, e  CO i' , C l U 0 U  l � Or;  c.,·f t n e  G X  s � i n .�  .A;..:.t ; :.3  

u n d ar t  � ! �-1 cr;. t h o  co � scq ttt3 r) Cf'8 o-F nc� -c�:n p H a r� �e \�>,f � t r'  sect i c: �: 1 7  ar·0 s n �� H r d  
o u t  m sect i o n  65 o1 t h e .Act.  



PROPOS E D  ACT S .  - - - E X I ST I NG ACT S .  1 8 ( 1 ) - ( 5 )  

( ex i st i n g  Act )  

1 8( 1 ) "� de()tqr, creg i t9r� §b_eriff o r  _ _Q�rson_ !i_i!b.__J!_Jl3ill!LO.r: egu itabl �  
i nterest_to _ _the GQU aterEiLmay ._t:_)y a dfl!mand Ln_w r i t i ng,  cont!J.i n l n g  
al'}_q_d d r�§§ for_re�n_d ser_y_�d on___!be s�_u red _Q�rty,_r�gu i r� 
the s_ecu red party tq __ s�nd Jlim_at_ t h_4Lad_d_r_es::;_fQ[ 
r:_e_pJ_x_; 

(�] 

{ r' • 
.\..9_) 

a statom�nt i n  w ri ti  th13  amou nt of tbe i nd�bted n.::ss 
_ t_�m§_�?U::>::tt'1Jen1 � h-�reqf !3�Qf ed 

i n _th��meimt 

.!'/Lttt"''l. � �� r oyal �rrectJortof t h e  -� tef!li Z�d 
ccHi:_iteraL�ttacb_�g_to tb� d errm.u d a� 9f t he g(lte �_p-�ci fi �Q 
i_n___j:b_e -��mal'l d :  

!L w..r i tten_ _ _ J!l?.QTQV.f!L QL cor:r.f?�tion __ of tl}_e amq_�,Jf1_L_!'Jf 
i n dQbted_n�§S _anQ.._ of t.b� t�n:ns _of QJ:l_y_men_t ther�f as 

t h� 

_Jelni'Ul!-L_�_Oentim,e(j i n sy bs�tior:L1Jt rnar _ bELsecyed in 
�c.2:-qr d an_ce_!'Dt h  __ sup_s\S!ct i o_n_ 67(1L or _ _  b_y______r:_eg_i_ste r:�g _ma,LI 

,t,J r�g 

Qart i cl,Jlqr l;y� qf__gol !ate_ri!l_ i n  w h ic;h t he ��E1Qto r phi;is_r__lg_ti�ts, he 
mj:!y_s·) lnd i ' "�9....Q"" 

.,�gh 

·��D 
r:l::'ason_C!t!l t;;_ exc_LI'se�g fstil§..!o <�Q_§9 i!r.l1i§ __ afli.§Jo�er ! s  i nq:;rll__P i e"te 
OLl1J.C"-Orf_?Gt. tt_1e _QArSQ[l _ _ W hO _ _!li!R R"ll'.:.YJ'!d the  __ d�rn_gr: d i s  

LY 
or<!er- regyJ it:iilfL.tll�_ secLJ Led party_!_c� g-�___Q_L:;t_ 

r�Q 
an 1j qrd e r_ reg i f[tration_gf t h<::; §_ecu ri:ty: i nt_o::�r13st JJ!J110V�d 
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_(j)J make_jlJl_y __ Qfd�_r __ t_l}_g.Lb� __ _ QQ!:lSi d�r-� _D_�ess(![y:_ to_g_f!SIJJ-e 
_<;_QITIJ?Jla.n<;§_ J:'!ith_j:h e  oq:IJO!r_g_rani_��LQnQ�L ___ §_l!Q_§�gj:jgn__( 4 ). 

HU W h�_r�_th_E:'LP�rson __ servtt_<L�ith _g._Q_�mang u n d �r_ s u b sect i on Ul!:1Q 
I o n  ge r  IJJ!§__f!rL11lte r�t JD_ttt�_QQJJJi§ctiQ!l _ OL!PllC!1�E!ila__he _§_halt, 
� i thlitJ O d ays after:JJ:j§_ser:ved_._g_l§_ggse t h_�_ n<¥.!!§! anQ__rui_d_res§ 
Qf_ru1Y__ §_Uc_9es_§9r _i_n _intere§:LJs no_�n_ Jq_hinJ.._ __ an.Q_j:t _ _  \O!Jtbottt 
r�asona,b_l e -���'d§!h __ h� J_gj I s ___ tQ_QQ _ _§Q __ Q[_llj§ __ r�pJy_J!i_t!1�J?1�t� 
QEJ!1Q2Lrecj:..__j:h e_�_rSQn�lJQ_b_as _§_�_ry�g_j,;hE! _ _ d�m�n Q_j§_E!n ti_tl ed 
1g__tbJii __ sam_E!_remed tE!s _g§_Q rg_y! d eclj_f1 __ §'d b§�g_-!jon§ _{�lJ!o_d_ t�, 

ii} !L§JJ�£E!§§O_r_tn_Ln1E!H�§t_j_§_ c!�JIL�cLtC> __ l:IE!_1h�_§E!_Q.U rE!JiJ:I_�_r'j:y _fQr 
tilE! ILYJ:QQ_S�§_ qf__1bL§ _sec;j:iqn J'<IJ1 en _bJLl§ _J?E!LV eQ ___ \<\Iitt! __ g__g�m�nd 
!JIL<iE!r __ JH�h§�QtiQILfll, 

ffi) _Up_on _§._Q p I  i catjQn_q_f_j;lJE! __ !?_�g_y rE!J:iJ2aCtLQLin �Il_@_Qij cattQ!:LYJ'1_9_ e r  
_su_t}_§�?s;!iQIL!A-_1 __ �_j_y_Q_g_�__m�_; 

if!) ma��'Lf!!!-Y�Qf_Q_�r_1:1t�tj_§ __ r�asonab L��og_ j!J�_j_n�ly_9 i mLf!D 
pr_d er:_ e��m_p_tL119_ t h e  __ §�_g_u_r_�Q_Pl'l[i'.Ll o_J"dlQle_gr_jn _Q�_ct  
frgm_mmplyJn_g__\<\f_Lth t h e  d emf!fl_<hJLtb�__ltiqg_�,_j !?_ §f!tt�rr:t�g 
t haj:_:t:_be Qef_§Qn_gj_v i ns_tb_�--d�m!!nc1_._npt_J:��ln_g _ _  tb�_<:i-�pJQr� 
l §_AQt!ns_ln _ _  bag_ f�Jtl_lln d i§ __ §��lsJrrg_!J1!Llnfqrmati_qJ'l_fqr 
oth�r_ :thi:!rLQCdL11_�ry__g_9JIIm�r:g_Li:!LQIJ!]!Q§�-�-�m<! 

ili1 mak ELf!rt!'_Qr:_g_�L_1i§ _ _tp __ cosj:§ _ _ tb_ftl; lLEil_ __ QQn sjg�rs__f�ir ___ /!O_ct 

_[�{l§Qr}!!_bJ�, 

LQJ I_l:l� __ §eG_l:IL��L _P.M1:L_m!!Y_ C�_gy_tr� __ Q'!Y_m�n:t:_ _!_rL_!I,Q_y�n_9�_gf __ !h� 
g__h_ar_g_�§ PI�§_Gfi b�Q_ fQL�-�c;b_LEWJY tq_g Q�1!igD_Q __ YJ19�L§IJ_Q§e9JJQI:l 
_{Jj_L __ b_y1_j�_h�LQE!Q1Qr::_j§_�Jl1:ttJ�g J& f! _ _[_€,:Qjy __ wlt hQ!-,il __ gbJ:iDi�-Q�� 
�YS!EY_§iJLIDQJ'lj: h s, 

(Jill I�- §�g_y_reQ___p_g_rty _ _L�Ll1Q:t _ _r_�_gyJrE!<! to __ g roYid_� _a _c;gp_y __ Qf __ C:\D y_ 
_c!QGw:n�nLreg i s_te r�g_j_n _:th�J-f;9t§:ta, 

* * * 

( p  Act ) 

1 8( 1 ) T h e  d e btor ,  a c red i to r ,  a s h e r i ff,  a p erson w i t h  a n  i nter est i n  
p ersonal p roperty of t h e  d ebtor ,  o r  an authori ze d  rep resentati ve 
of an y of them, may , b y  a d eman d i n  w ri t i n g con tai n i n g  an 
ad d ress for rep l y  an d d e l i v e red to the sec u red p a rty 

(a)  at h i s  most r ecen t  ad d ress set  forth  i n a reg i stered 
f i n anc i n g  stateme n t  or sec u r i ty ag reement contai n i n g  a 
d esc r i  of pe rsonal p ropert y  of t h e  d ebto r ,  

84 
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( b ) at a more rece n t  ad d ress, o r  

( c ) w he re t h e re i s  n o  ad d ress as refer red  to i n  c l ause ( a ) , at 
t h e  c u r re n t  ad d ress of t h e  sec u red party , 

req u i re t h e  sec u red party to sen d  or  make avai l ab l e  t he 
i nformat i on s p ec i f i e d  i n  s u b secti on ( 2 )  to t h e  p e rson mak i n g  t h e  
d eman d or,  i f  t h e  d eman d i s  mad e b y  t h e  d ebtor,  t o  an y p e rson 
at an ad d ress s p eci f i ed  by the d eb tor.  

( 2 )  T h e  i nformat ion  t h at  may b e  d eman d e d  u nd e r  s u b sect ion  ( 1 ) may 
be an y one or  more of  the  fol l ow i n g  

( 

(a} a cop y of an y sec u r i t y  ag reement  p rov i d i n g  for a secu 
i nte rest h e l d t h e  secu red p arty i n  t h e  p e rsonal 
p ropert y  of t h e  d ebtor,  

( b }  a staterne n t  i n  w n g  of t h e  amou n t  t h e  i n de bted n ess 

( d ) 

an d t h e  terms of payment  t h e  i nd e bted n ess, as t he 
d ate i n  t h e  

a w ap p 

an i temi zed I 
to t h e d eman d ! n d n g w 

of t h e  d ate s p ec i f i ed i n  t h e  

o r  of t h e  amou n t  of 
i n d e bted n ess of t h e  terms of of t h e  

d ate 

c i ent  i n format ion as to the locat ion of 
ag r eemen t  o r  a cop y  o f  i t  t o  enab l e  a p e rson 
rece i ve  a cop y of the secu ag reement  to i 

A p e rson w 
to 

i n  

W h e n� a 

d eman of t h e  p erson 
ag reem e n t  u n d e r  su b secti o n  

t h e  ag reement 
n ess hou rs  at t h e  

to rece i v e  
( 1 ) , I 

to 
i nte rest 

a l l t h e  p 

and 
i n  al l of the 

of the 

85 
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d e btor other t h an a s p ec if ied  k i  d o r  i tem of p rope rt y  or  n a l l 
of a spHc i fi ed n d  of p rope rty  of t h e  t h e  sec u reci p arty 
may i n d i cate t h i s  I n  l i e u  of ap p rov i n g  or correct i n g  t h e  i temi zed 
l i st of t h e  p roperty. 

(6) T h e  sec u red p;:1rt y ,  oth e r  t h an a tnJstee u nd e r  a tr u st 
i n dentu re, s h al l rep l y  to t h e  d eman d made u n d e r  s u bsect i o n s  ( 2 )  
or ( 4 )  not l ate r  than 1 0  d ay s  after t h e  d eman d i s  made. 

( 7 )  A secu red p ar,ty w ho s t r u stee u n d e r  a t r u st n dentu r e  :::; h al l 
rep l y  to t h e  d eman d mad e u n d e r  s u b sect ions ( 2 )  or� ( 4 )  not l ater 
t h an 25 d ay s  after t h e  d eman d i s  made.  

(8 )  W h er e, w i thout reason ab l e  excu se, the secu red fa i  to 
comp l y  w i t h  t h e  d eman w i th i n  t i me i n  UH::; case 
of a d eman d u n d e r  s u b sect ion ( 1  ) , t h e  rep l i ncom p l ete  or 
i ncorrect, t h e  p erson mak i n g  the  d em an d ,  i n  ad d it ion to an y 
other, reme d y p rov i d ed t h i s  may ap p l y  for 
an ord e r  req i r i n g  the secu part to y w t h e  
d eman d . 

( 9 )  W h ere person rece i v l  a d ernan d s u b se<;<tion ( 2 ) Dr· (4)  
no  lon g ;;� r  h as i nterest i n  t h e  ob l i  o r  p roperty the  
d ebtor t h at is  t h e  su b j ect of the  d eman d ,  that person sha l l ,  not 
l ater t h an 1 0  d ay s  after recei v i n g  t h e  d eman d ,  d i sc l ose the n ame 
an d ad d ress of t h e  i mmed successor i n  i nte rest an d ,  i f  
k no w  , t h e  suco::ssor i n  nte rest 

( 1 0) W he re, w i t hout  reasonab l e  excu se ,  t h e  per·son recei v i n g  t h e  
d eman d fai t o  com p l y  w i t h  s u bsection ( 9 ) , t h e  p e rson m ak i n g  

( 1 1 

t h e  d mnan d ,  ad d it ior: to an ot h e r  p d ed t h i s  
Act, ap p l  a cou for an nr d e r  r i n g  that p en,>em to 
comp l y  w i t h  s u bsect i o n  ( 9 ). 

n de r  s u b section  
g 

o r  1 t h e  r t  may rnak e  

t h e  secu red p at-ty refer red to n s u b section ( 8 )  to com p l y  
i t h  t h e  d t?lman d h) i n  su b sect ion , or 

( b )  t h e  pe rson refe r red to i ;;  su b section ( 9 )  to d i sc l ose t h e  
refen10:.d to · t h at  s u t:section�  

( 1 2 ) I n  a n  a p p l i cation u n de r  s<; b section (8 ) , ( 1 0) o r  i n a sep arate 
ap p l i r.ation,  t h �  rnu rt may makA 

(a) y orae��  i t  
w it h  t h e  d eman d ,  an d 

86 

com a n ce 
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1 3 ) 

) t h e  case ! cation u nd e r  an 
o1· d e r  t h at ,  i n  t h e  non-comp l ian ce w i th ur d e r  

t h e  cou rt tu to t h e  d emand ,  t h e  r i ty 
! nterest of t h e  w it h  respect t h e  
d eman d was made i s  u n pe rfected o r  n g u i s hed an d t h at 
an reg i strat ion b e  d 

On an u n d e r  s u b sect ion  
ap p l i cation of the secu red party refe r red 
or  t h e  p erson referr ed to i n  s u b section ( 
to sect ion may 

or  ( 1 0) ,  or on an 
to i n su b section ( 8) 

t h e  cou rt, s u bject 

(C <empt the secu 
n w hol e or  i n  

oth e r  t h an 
d ebtor,  or  

or p erson recel v i  
y i n g  w i t h  s u  
to a d eman d 

exte n d  t h e  t i me i an ce. 

( 1 4) A sec u red party w ho h as rep l i e d  to a d eman d refer red to i n  
su bsect ion  (1 )  s estop p e d ,  for t h e  p u rposes of t h i s  Act, as 
agai n st 

( a )  t h e  p erson mak i n g  t h e  d eman d ;  o r  

( b )  an y p e rson w ho can r easonab l y  b e  expected to rel y 
em t h e  rep l y ,  

to 

( d )  

exten t  t h at t h e  o n  t h e  rep l y  i n g  

acc u racy of 
t h e  d eman d u n de r  

)ormat ion contai ned n t h e  to 
? ) ( b ), ( c )  or ( d  

t h at copy of t h e  secu r i ty 
response to a d eman d u n de r  
of t h e  secu ag reement 
c lause (1  ) ( a) .  

ag reement p rov i d ed i n  
i s  a t r u e  cop y 

red to b e  p rov i ded b y  

( 1 5 ) A successor i n  nterest refe r re d  to i n  su bsection ( 9 )  i s  estop ped , 
p u rposes of t h  a ;a i n st 

( a )  t h e  pt:;rson mak i n g t h e  d eman d refer red to i n  su b section 
( 1 ) an d 

( b ) p erson w ho can r easonabl y  be ex pected to rel y 
y to t h e  d eman d ,  
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to t h e  extent  t h at t h e  person has rel i ed on the  rep l y ,  f rom 
d e n y i n g  

( c )  t h e  accu racy of t h e  i nformat ion c..on tai ned i n  t h e  rep l y  to 
t h e  d eman d u nd e r  c l auses 2( b ) , ( c )  an d ( d ), an d 

( d )  t h at t h e  cop y of the  sec u r ity  ag reement t h at w as p rov i ded 
i n  response to a d eman d u nd e r  c lause ( 1 )(a} i s  a true 
cop y of t h e  sec u r i ty ag reement req u i red to be p rov i d ed 
b y  s u b sect ion ( 1 ) ( a) .  

( 1 6 ) A s uccessor i n  i nterest refer red to i n  s u bsection (9)  is  not 
estopped u n d e r  su b sect ion ( 1 5 ) w he re 

(a)  the p e rson mak i n g the  d eman d k nows t h e  i den t i ty an d 
ad d ress of t h e  successor i n  i nte rest, o r  

( b )  p r i o r  to t h e  d emand ,  a fi nanci n g  chan g e  statem e n t  h as 
b ee n  reg i stered as p rov i ded i n  sect ion 51  d i sc l os i n g  the 
successor i n  i nte rest as t h e  secu red party.  

( 1 7 ) T h e  pe rson to w hom a d emand i s  mad e u n d er t h i s  section may 
req u i re payment i n  ad v ance of a fee i n  the amount p resc r i bed 
for eac h d eman d ,  b ut the d ebtor  is  ent it led to a rep l y w i t hout 
charge once every s ix mon t h s. 

( 1 8) A sec u red party w ho recei ves a d eman d that p u rports to be 
made by a person enti t l ed to mak e  it u n de r  s u b section ( 1 ) may 
act as if the person i s, i n  fact, ent i t l e d  t o  m a k e  t h e  d eman d 
u n l ess t he sec u red party  k no w  t h at t h e  p erson i s  not ent it led 
to make i t. 

COM M E N T  

A l a r g e  n u m b e r  o f  c h an g es h av e  b ee n  m a d e i n  t n i s  sect i on .  Most of t h em a r e  
d es i g n e d  t o  c l a r i fy m at t e r s ;  h o w e v e r ,  som e  of t h em i nt ro d u ce n e w  p o l i c i es. 

S u b secti o n  ( 1 ) ( p r o p o s e d  Act ) 

T h i s  s u b sect i o n  con ta i n s  t h e  s u b st a n c e  of s u b sect i on s  ( 1 ) an d ( 2 )  o f  t h e  
e x i st i n g  Act.  S u b se ct i on ( 1 )  of t h e  p ro p o s e d  A c t  a l l o w s  t h e  d e b t o r  t o  r e q u 1  r e  t h at 

e i n fo r m at i on b e  se n t  to a n  ad d r e s s  s p ec i f i e d  b y  t h e  d e b to r .  T h 1  w i l l g e n e r a l l y  
b e  t h e  a d d ress of a t h i r d p a rt y  w ho d oe s  n ot h av e  t h e  r i g ht to d eman d i n fo r mat i o n  
d i rect ! ;,·  f rom t h e  s ec u r e d  p a r t y .  
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Su bsection ( 2 )  ( p roposed Act ) 

T h i s  s u b sect i o n  con ta i n s  t h e  s u b stance of s u b sect i o n  ( 1  ) ( a ) - ( d )  of t h e  
e x i st i n g  Act.  T h e s u b sect i o n  a l l o w s  t h e  p e r son m a k i n g  t h e  d em a n d to r eq u i re t h at 
t h e  respon d e n t  p rov i d e i n format i o n  as to t h e  l ocat i on of t h e  sec u r i t y  a g reem e n t  o r  
a cop y o f  1 t  s o  a s  to p e r m i t  i n s p ect : o n  of t t. In som e  cases, i t  i s  mor e  eff i c i e nt for 
t h e  i n q u i r i n g  p a rt y  to i n s p ect t h e  a g r ee m e n t  t h an to a w a i t t h e  d e l i v e r y  of a cop y  
t h ro u g h  t h e  m a i l .  ( See a l so s u b sect i o n  (4) . ) 

Su bsection (3) ( p ropos e d  Act ) 

T h e r e  i s  no e q u i v a l e n t  to t h i s s u b secti o n  i n  t h e  ex i st i n g  Act.  T h e  p u r pose of 
t h e  s u b sect i o n  i s  to l i m  t t h e  sco p e  of i n q u i ry avai l ab l e  to a p e rson w i t h  an 
: n te rest i n  co l l at e r a l  o f  t h e  d e b tor .  I n  ot h e r  w o r d s, i t  i s  d es i g n e d  t o  p re v e n t  
" f i s h i n g  e x p e d i t i on s " .  For  exam p l e, a p e r so n  w i t h  an i n te rest i n  o n e  a u tomo b i l e 
o w n ed b y  t h e  d e btor  i s  l i m i te d  to i nfo r m at i on con ce r n i n g  a secu r i ty a g reeme n t  t h at 
p rov i d es fo r a sec u r i t y  i n te r est n t h at a u tomo b i l e . H e  can n ot d eman d i n fo rmat i on 
con ce r n i n g  a l l secu r i t y  a g reeme n ts b et w ee n  t h e  d e b to r  an d t h e  sec u r· e d  p a r·t y .  I n  
effect su b sect i o n  ( 3 )  g i v e s  t o  t h e  sec u r e d  p a rt y  t o  w ho m  a d em a n d for i n fo r m at i o n  
h as b ee n d i recte d b y  a p e rson c l a i m i n g  a n  i n te rest i n  p ro p e rt y  of t h e  d e b to r ,  a 
r i g h t to d em a n d f rom t h e  i n q u i r i n g  p e r so n  i nfo r m at i o n  as to t h at p ro p e rt y  so t h at 
t h e  sec u r e d p a r-ty  can r es p o n d o n l y  w i t h  resp ect to  a sec u r i t y  i n te r est i n  t h at 
p ro p e rt y .  

S u bsectio n  (4) ( p ropose d Act ) 

( See comm e n t s  to s u b sect i o n  ( 2 ) ,  s u p ra. ) 

S u bsect i o n  ( 5 )  ( p r oposed A ct ) 

T h i s  i s  t h e  d i r ect e q u i v a l e n t  of s u b sect i o n  ( 3 )  of t h e  ex i st i n g  Act.  

S u b sect i ons (6) ,  ( 7 )  and (8) ( p roposed Act ) 

U n l i k e s u b sect i o n  ( 4 )  of t h e  e x i st i n g  Act,  s u b sect i o n s  ( 6 )  a n d ( 7 )  of t h e  
p roposed Act d ra w  a d i st m c t i o n  b et w ee n  t i m e  a l l o w e d  for a respon se b y  a t r u stee 
u n d e r  a t r u st i n d e n t u r e  a n d t h e  t i m e  a l l ow e d  for res pon ses b y  ot h e r  p e r so n s .  A 
t :...� stee ; g i v e n  2 5  d ay s  stead of t h e  u s u a l  10 d ay s ,  s i n ce i t  i s oft e n  t h e  case 
t h at t h e  t r u stee m u st i n q u i re f rom t h e  d e b e n t u r e  bo l d e r s  w h at I s  t h e  state of 
acco u n ts b et w ee n  t h e  hol d e rs an d t h e  d e b tors .  
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S u b sect ions (9) an d 0 )  ( p  

S u b se ct i o n  ( 6 )  o f  t h e  ex i st i n g  Act con ta i n s  e q u i v a l e n t  p ro v i s i on s. 

S u b sect ions  1 1  ) , ) a nd ( p Ac� 

S u b se ct i on (8) of t h e  e x i st i n g  Act con ta i n s  e q u i v a l e n t  p ro v i s i o n s .  

S u b sect ions ( 1 4) an d , 1 5 ) ( p  

T h e re i s  n o  d i rect e q u i v a l e n t  t o  t h ese p rov i s i o n s  i n  t h e  e x l st i  n g  A ct. T h e 
q cont,c;.xt of t h e i st i n Act as '�'� h at t n e  r e rn :  y foe 

t h E�  p e r s o n  ros p o n  1 g to i n q t1 : r ::  g i v c: s  n ca r  
i n fo r m at i o n .  T h e r e  i s  a st r o n g a r g u m e n t  t o  b e  mad e t h at t h e  r e me d y i s  r ecov e r y  
o f  d am a g e s  u n d e r  sect i on 64( 2 ), ( Se e  sect i on 1 ) 

T h e  Ccm m i so. !On h as :.rm c ! u d  t h at m o r e  t-op r i r e m E'  i n  U 
c i r c u m s t a n ces i s  estop I t  i s  m o r e  a p p ro p r i at e  i n  t h at i t  avoi d s  com p l ex 
l i t i g at i on t h at wo u l d  ot h e r w i se b e  n ecessa r y � p a r t i c u l ar l y w h e n  t h e  n q u i r i n g p a r t y  
h as e n t e r e d  i n to h e r  t sac t i < o n  ass u r , : p  t ' o n  t h e  · 

Sl.A l e d  acc u  E p e l h e  mer " reme d  
com p l ex i ss u es o f  p roof of act u al d am a g e s  a n d  p rov i d es stab 1 l t n  b u s i n e s s  
t ra n sact i on s. I t  i s  a l so t h e  r em e d y t h at w ou l d  b e  avai i a b e a t  com m o n  a w .  It  
s ho u l d  be n ot e d  tr v �t t h e  D e l  o p e rAtes r favo u r c-f n ot o n ! y  t h e  p e r so n  ma k i n g  
t e m a n  u t  a;;:: I a n  h e r  r so n  w t; can r>'k· c n a b l e x p e c  to 
o n  t h e  re p l y . orH y to U 1 e  2xte n t  t h at t h e re ;'1 as b ee r• r e l i an ce 
i n  fact.  

A s u e  '3Ssor i n t e rcs+ < S  est,); e r e 1=- r e  ,,2n tat of t 
w t h e  j erq a n d ·1 d e r  1 )  u n ! e : s  t h e  P *'' r son 
d em a n d k n e w  o r  s ho u l d  k n o w n t h at d em a n d s h o u  n av e  b ee n 
t h e  s u ccesso r  i n n te rest  r at h e r  t h an t h e  o r i g i n a l sec u red  p a rt y .  

S u b sect ion  ( 1 8) p roposed Act ) 

n e rso:·; 
k i n g  

d i recn�d to 

T h e r  i s  n o  : va l e': to t h i : rov i n t h e  st i n g T h  r pos;:' 
t h e  s u b sect i o n  l to p rotect l e n d  n g  i n st i t u t i on s f ro m  act i o n s  b ro u g h t b y  d e b to r  
c u stom e r s  r: ! hi m i n ';J  d am a g �es b n, c;c h of c··:mf i  t h ro u  h t h �?  ,, ,a ! ease :·. f 

·i e n t i  u s i  r wss i tc "W t hc'  
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PART HI 

P E R F E CT ION AND P RIORITIES 

1 9  A 

i t  

( b ) a l l 

st m g  a n d p 

i nte rest i s  perfected w he n  

a n d  

comp l eted . 

re ga rd of t h e  or·de r  of occu r re nce. 

COM M E N T  

T h e r e  a r e  n o  c h an ges i n  t h i s  p s i o n .  

n g  Act ) 

9 1  

u n d e r  t h i s  Act been 



PROPOS E D  ACT S .  2 0  E X I ST I N G  A C T  S .  2 0 ( 2 )  

{J) Jrr documents of t it !�� secu rit i��stru_lllents _or 
goods, w he re the  t ransferee recei ves de l i very of t h� 
(;QI I at�_r�  

iW i n  i ntan g i b l es oth e r  than accou nt§; 

.!Jill i n  accou nts acqu ired th roug h  a t ransactiQn not 
gtherwJ�Qve rned Q:y_lb_i_� Act; 

ti.Y.} i n  chatte l  paper acq u i red t h r_oug h  a t rar_1saction not 
Qther\4ilse _yov�!led _ �  bY. _ t h i s� _ ActL�b��re _:the 
t ransfere� rece i ves possession of the chattel paper. 

LZl A_p!!r:f�<:;t�Q__§�c u rittintere§tj_§__ §IJbocg i nate_JQ_the .. r:J_gJ}j:§ � of 
_gersons mention ed i n  cl auses ( 1 )( b )  to_{.gl._ except to the  extent 
th�t the �§ecu r:ity_i nter�§t_seyu re§__: 

f_bJ ad vances made before the  secu red party recei ves f!Oti ce 
of._t h e  i nter�§..t of__§uch_� per§Qn§; 

ill rett_sonab�_g:>sts _jncu r_red _an d  ��Eill_ses mad� _ __Qy J:he 
ses,;_u red �_p�r1L ��Jor � ·  t h�� �___DLote�tL9!h__ -�_mai nten(!nce, 
p res�rvat ign or_repai r ot t he col l at�ral . 

20 A secu r i ty i nterest 

* * * 

( p roposed Act )  

( a) i n  col l ateral i s  s u bord i nate to the i nte rest of 

( i )  a p erson w ho causes the  col l ateral to be sei zed 
u n de r  l egal p rocess to enforce a j u d g ment, 
i ncl u d i n g  execut ion,  attach ment or garn i sh ment,  or 
w ho has obtai n e d  a charg i n g  orde r  or eq u i ta b l e  
execution affect i n g  or  re l ati n g  to the  col l ateral , 

( i i )  a sher iff w ho has sei zed o r  has o btai ned a r i g ht to 
col l ateral u n d e r  The �Qred tt()rs' _ _Rel i ef Act, 

( i i i )  a j u d gment c red i tor e n ti t l ed b y  l a w  to part i ci pate 
i n  the  d i str i b ut ion of p roperty o r  its p roceeds 
sei zed u n de r  l eg al p rocess as p rov i d ed in  T h_t; 
s;_red i tgr£Rel i et�A_<:;j, an d 
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( i v )  a rep resen tat i ve of cred i tors, b ut on l y  for t h e  
p u rposes of enforc i n g  the r i g hts o f  persons 
refer red to i n  su bc lause ( i ), 

i f  that secu r ity  i nterest i s  u n perfected at the t i me 

( v )  t h e  i nterest of the  persons mentioned i n  ( i ), ( i i ), o r  
( i v )  ar i ses, or 

( v i ) the j u d gment cred i tor  mentioned i n  ( i i i )  de l i vers a 
w ri t  of execution or certif icate to the sher iff u nd e r  
T he C red i tors_'_ Rei i ef_Act. 

( b )  i n  col l ateral i s  not effecti ve agai nst 

( i )  a trustee i n  ban k ru ptcy i f  the secu r i ty i nte rest i s  
u n pe rfected at t h e  d ate of ban k r u ptcy or  

( i i )  a l i q u i d ator appoi nted u nder the W i n d i n g-up Act 
( Canada) i f  the secu r i ty i nterest i s  u n perfected at 
the d ate that t h e  w i nd i n g - u p  order i s  made, 

(c) i n  goods,  chattel paper, a sec u r ity ,  a document of t i t le, an 
i nstrument or an i ntan g i b l e  or money is su bord i nate to t h e  
i nterest of a t ransferee w ho 

( i )  acq u i res the i nterest u n der  a t ransaction t h at i s  not 
a secu r i ty ag reement, 

( i i )  g i ves val ue,  and 

( i i i )  acq u i res the  i nterest w it hout k now l ed ge of the 
secu r i ty i nterest before the sec u r i ty i nterest i s  
perfected .  

COM M E N T  

W h i l e  a n u m b e :- of s i g n i f i c ant  st r u ct u ra l  c h an g es h av e  b ee n  m ad e  i n  t h i s  
secu o n ,  o n l y a fe w po l : c h an g es are  i n vo l v e d . 

Sect i o n  20( a )  of t h e  ex i st i n g  A ct d s w i t h  p r i o r i t i es b et w ee n  a p e rfected 
an d a n  u n p e rfected sec u r i t y  i nte r est. T h i s  m atte r i s  a d d ressed i n  sect i o n  35( 1 ) ( b )  
of t h e  p A c t .  T h e  effect of t h i s  c h a n g e  i s  to l i m i t  t h e  s co p e  of sect i o n  20 
to p r i o r  t d i s p u tes i n vo l v i n g  i n t e f' ests ot h e r  t h an sec u r i ty i n te rests. 
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Sect k ) n  20( i )  of he p rc;p\)S e d  c i a r i  
) ( c )  t h e  e x  n g  A c t  m e n t i on i n g  p e r-so n s  

d i st r i b u t i on u n d e r  T h � __ Q r e d i tQf§�  R e l i et A_ct .  

E X I ST I NG A C T  S .  2 0  

t h e  
a r e  

c y  o f  u b se' __ 

t i e d  s h are ' a 

T h ·o: n::l i s  a n  i o o r t a n  s t r u ct u r a l  i n  p --oposed a).  I t  c a n  
a r g u e d  t h at ,  e n  t h <:: ;<; r d i n  e x i s t i  g sect i c n 20( 1 secu i n te r '''St 

t n at i s  p e rfect e d  aft e r  o n e  o f  t h e  com p et m g i n t e rests m e n t i o n e d  i n  t h e  sect 1 o n  
a r i s e s  h as p r i o r i t y ,  s i n ce t h e  secti o n  d ea l s o n l y  w i t h  a com pe t i t i o n  b e t w ee n  a n  

rc p e rfect e d  sec u i n t e rest an d o r e  o f  m o r e  o f  t h t?se i n te rests a n d n ::Jt b et w es n  
s;: ::: u r i t." t e r-est t h at I s  p e t-fecte d ,  b e i t  c'!fte:::r t h E;  zAt1 e r  i n  (�St a r  ses ,  a n  t h e  

ot h e r  i n te r est.  W h i l e  i t  i s  most u n l i k e l y t h at a S as k atc h e w at; cou r t  w o u i d  :. r H s  
i n t e r p r etat i o n  o n  t h e  s e ct i o n , b ec a u s e  t o  d o  s o  w ou l d  b e  t o  g no r e  t h e  pol ! 
sect i o n ,  t h e  Com m i ss i o n  h as d ec i d ed t o  r e mov e t h e  b �s l s for t h e  a r g u me n t. 

reposed A c t  s u t x d i n at<:ls an u ;;ec u r i  i n te ncst to s p ec 
i rest t h e  sec;_, r i t y  rest 1 n p e r fec: ted at t h e t i m e  h at n i n tc- r eJ£;t 
a r i ses.  

Sect i u n  20( of t h e  o pose d  Act m a k ,,s a n  i n te r '::: ; t  
n ef!<ect i a g a i n st i q u i ci ator a p p ,) i n t e d  u r· t h e  ! e 

a l i q u i d ato r s n ot i n  e v e r y  r e s p ect t h e  d i rect e q u v a l e n t  t r u stee i n 
b an k r u p tc y ,  u n d e r  sect i o n  22  of t h e  Wi_n<::lJDll::.!Jj:)_�._g:t_ a w n d i n g - u p  o r d e r  e n d s  t h e  

e r  o f  u s e c u c r e d i to rnorv::y j u  n' e n ts n st 
cor pc; r  a t  i o n  J ect t h e  I effect , t h e  l i c1  , cl ato r p i es n e  

p os t t i on o f  a r e p rese n tat i v e  ot c rea 1 to r s  o f  a n  m so! v e m  cor p o r at i on a n d s hou l d  b e  
a b l e  t o  asse r t  t h e  r i g h ts o f  t hose c re d  to r s  t o  attac k a n  u n p e r-fecte d  secu r i t y  
i n te r est t h at are vested i n h i m  

'
o r·  h e r  w h e n  t h e  w i 'l d i n g - u p  o r d e r  i s  m a d e .  T h e  

repose d i m p l em e n ts t h :  p o l i c y 

I t  w i l l  b e  n ot e d  t h at u n d e r  sect i o n  b )  of t h e  p ro p ose d Act,  an 
u n p e r-fect e d  s ec u r i ty i n t e rest i s  stat e d  to b e  " not effect i v e ag ai n st " a t r u stee o r  

q i d ator . T h e  c g e  f rom " s u  i n at e  t h e  r-ests " to " effect : v e 
n st "  es i g rH::d to rerrlO\/e a n y s u g g es t 1 :  .. J 1l t h at t r u ste,_� m u st amo n st ( ate 

t h at he or s h e  h a s  a n  i n te rest g reat e r t h an t h at of ass i g n ee of t h e  p ro p e r t y  r i g h t s  
o f  t h e  b a n k r u p t .  I n  effec t ,  t h e  c h a n g e  cod i f i es t h e  d ec i s i on o f  t h E�  Sas k atc h e w an 

rt of p p ea l  i ln t e r n �'l ti_q n a l  J� ·':l,t .l es t e r v .  [ 1  6 
VV � R . 1 6 1 �  

P e r h ap s  t h e  most s i g n i f i c a n t  p o l i c y c h an g e  ref l ecte d i n  t h e  p roposed Act  
!1te s  to e p o s i  of a t ra n sfe rE;i'! of s.  U r, t h e  s t i n g  m c r d  r 

for a t r a n sfe r e e  to h a v e  p r i o r i t y  o v e r  a n  u n p e r f e ct e d  s ec u r i ty i n te r e s t  n t h e  
good s ,  o r  s h e, i o_ter: m u st h av e  v e d  po::;sess i on of t h e  :;clod s .  T h e  
Com m i ss i o n  h as con u d ed t at t h :  r·e q u i  r emc; n t  h t h e  a l  c reat i 3 
u n fa i r n e::.s i n  some s l t u at i o r1 s. Con s i d e r  t h e;  i'ol l o w i n g s c e n a n o :  

A offe rs to s e l l h i s  a u to m o b i l e to B. A ,  act i n g  f r au d u l en t l y ,  d oe s  n ot 
d i s c l ose to h at t h o  a u tomat' e i s  su ect to a secu r i  1 n te res i v e n  
b y  t o  S P .  
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B efo re b u y i n g  t h e  a u tomob i l e ,  B o b ta i n s  a sea r c h  resu l t  f rom t h e  
Perso n a l P ro p e rt y  Reg i st r y .  How e v e r ,  S P ' s  sec u r i ty i nte rest i n  t h e  
a u tomob i l e i s  n ot p e rfected b y  r e g i strat i o n  ( of b y  a n y oth e r  man n e r )  
at t h e  d at e  t h at B o b ta i n e d  t h e  search  r es u l ts. B assu mes t h at t h e  
automob i l e i s  f re e  f rom an y e n cu m b rances an d d ec i d es to b u y  i t. T h e  
con t ract of p u rc h ase i s  exec u te d  o n  J u ne 1 ,  b u t  t h e  p a r t i es  ag ree t h at 
B w ou l d  ret u r n  t h e  n ext  d ay w i t h  t h e  p u r c h ase p r i ce an d w ou l d  tak e  
d e l i v e r y  o f  t h e  a utomo b i l e  a t  t h at t i me .  O n  J u ne 2 ,  b efor e  B tak es 
d e l i ve r y ,  S P  r e g i sters  a f i n a n c i n g  statemen t  a n d p e rfects i ts sec u r i t y  
i n te rest i n  t h e  a utomo b i l e. 

U n d e r  t ex i st i n g  Act ,  S P  w ou l d  h a v e  p r i o r i t y  s i n ce B d i d  not m eet a l l o f  t h e  
req u i remen ts o f  sect i on 20( 1 ) ( e ) ( i v )  ( I . e. t a k e  possessi on o f  t h e  automob i l e )  b efore 
S P  p e rfected ts sec u r i ty i nte r est .  U n d e r  sect i on 20( c ) ( i i i )  of t h e  p roposed Act,  B 
w ou l d  h ave p r� i o r i ty s i n ce t ra n sfer  p ossess i o n  is  n ot a req u i rem e n t  for p r i o r i ty .  

T h e  s u b stance of sect i on 20( 2 )  of t h e  ex i st i n g  Act ap p ears as sect i on 35( 6 )  
o f  t h e  p reposed Act .  

( ex i st i n g  Act ) 

T here i s  no eq u i val ent  to th i s  p rov i sion i n  t h e  exi st i n g  Act. 

* * *  

( p roposed A ct ) 

2 1  W he re t h e  i nterest of a l essor u n d e r  a l ease for a term of more 
t h an one y ear or of a cons i g no r  u n de r  a commerc i al cons i g nment 
is  su bord i nated to the  i nte rest of another p e rson as a resu l t  of 
n ot effecti v e  agai n st a j u d gment cre d i tor u n de r  20(a)  o r  
a trustee o r  l i q u i d ator u n d e r  section 20( b ), t h e  l essor o r  
con s i g nor i s  d eemed , as agai n st the  l essee or cons i g n ee,  as t h e  
case may b e ,  t o  hav e  suffered , i mmed i ate l y b efore the  sei z u re 
of th e l eased or consi g ne d  goods or t h e  d ate of t h e  ban k r u ptcy 
or w i n d i n g -up order,  d amages i n  an amou nt eq u al to 

t h e  v al u e  of t h e  I or con s i g ned goods at t h e  d ate of 
t h e  sei z u re,  b an k ru ptcy , o r  w i n d i n g - u p  order ,  a nd 

{ b )  t h e  amou nt of loss,  other  than t h at refer re d  to i n  
parag rap h ( a) ,  resu lt i n g  from the term i n at ion of t h e  l ease 
or con s i g nment . 
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COM M E NT 

Sect i o n  2 1  of t h e  p roposed A ct i s  d es i g ned to c l a r i f y  t h e  r i g h ts of l essor s  
a n d con s i g no r s  u n d e r  n o n -sec u r i ty t ra nsact i o n s  t h at are b ro u g ht w i t h i n  t h e  
r e g i st rat i o n  a n d p r i o r i t y  p rov i s i on s  of t h e  Act.  T h e  sect i on p l aces a l essor o r  
con s i g no r  i n  a p os i t i on t h at p a ral l e l s  t h at o f  a sec u red p a rt y  i n  t h e  e v e n t  t h at t r. e  
d e b to r  b ecomes a ban k r u pt .  

U n d e r  sect i o n  20( b ) , a n  u n pe rfecte d  secu r i t y  i nte r est is  n ot effect i ve 
ag a1  n st t h e  d e b to r ' s  exec u t i o n  c re d i to r s  w ho h av e  se i z e d  t h e  col l atera l  or  t h e  
d e b to r ' s  t r u stee i n  b a n k ru ptcy . T h e  ex p l an at i o n  p rov i d ed w i t h  res p ect  to t h e  
pos i t i o n  of a l esso r  o r  con s i g nor  w h e re t h e  l essee o r  con s i g n e e  b ecomes a 
b an k r u ptcy , ap p l i es as w e l l w h e n  t h e  l ease d  o r  con s i g n ed e q u i p m e n t  i s  se i z e d  
u n d e r  execu t i o n .  W h e re t h e  h o l d e r  o f  a t r u e  sec u r i ty i n te rest i s  i n vo l v e d , t h e  
t r u stee w i l l  e x e r c i se t h e  r i g hts g ranted  by sect i on 20( b )  a n d w i l l  take  t h e  
col l atera l  as p a rt o f  t h e  estate of t h e  d e b to r .  W h i l e  t h e  secu red c red i to r  l oses i ts 
col l atera l , as a c red i to r ,  i t  w i l l  h a v e  a c l a i m aga i n st t h e  estate to t h e  f u l l  amo u n t  
o w i n g  b y  t h e  d e b to r  u n d e r  t h e  secu r i ty ag r eeme n t  an d w i l l  rece i v e  a s h are  of t h e  
estate cal c u l at e d  a s  a p e rcentag e o f  t h i s  amo u nt .  How e v e r ,  w h e re a l esso r  u n d e r  
a l ease for a t e r m  o r  more t h an o n e  y ea r  o r  a com m e rc i al con s i g n e e  i s  i n vo l v e d , 
con s i d e ra b l e  u n ce rta i n t y  ex i sts as to t h e  amo u n t ,  i f  an y ,  recov e ra b l e  f rom a l essee 
o r  con s i g n ee 's  estate i n  b an k r, u p tcy . 

As i s  t h e  case w h e re a t r u e  sec u r i ty i nte rest i s  i n vo l v e d , t h e  t r u stee of a 
l �ssee o r  con s i g n ee w i l l  assert h i s  r i g h ts u n d e r  sect i o n  20( b )  an d tak e  t h e  l eased 
or con s i g " co l l atera l " as p a'rt of t h e  estate of t h e  l essee o r  con si g n ee.  T h e  
l esso r  o r  con s i g no r  i s  t h e n  l eft i n  t h e  p os i t i o n  p rov i g as a n  n sec u r e d  c red 1 to r  
i n  t h e  l essee 's  o r  con s i g n ee ' s  b a n k r u ptcy , t h e  l oss resu l t i n g  f ro m  t r. e  b reac h o f  
t h e  l ease o r  con s i g n me n t  con t r act. H ow e v e r ,  t h e  l essor o r  con s i g no r  faces 
d i ff i c u l t i es not faced b y  a sec u red  p a rt y  c l ai m i n g  as an u n secu re d  c r e d i to r  fo r t h e  
amo u n t  o w m g  b y  t h e  b a n k r u d e b to r  u n d e r  t h e  sec u r i ty a g reement.  I n  t h e  rst 
p ace ,  i t  !s n ot c l e a r  t h at ,  l n  t h e  a b s e n ce o f  s p ec i f i c p rov i s i o n  i n  t h e  l ease o r  
con s i g n me nt ,  t h e  l essee' s  or  con s i g n ee ' s  b an k r u p tc y  i s  a b reac h o f  t h e  con t ract.  
More s i g n i f i ca nt l y ,  t h e  t r u stee may w e l l tak e  t h e  p os i t i o n  t h at t h e  Cf:!!JS� cau§_�ll§ 
of t h e  l oss s u ffe red  b y  t h e  l esso r  o r  con s i g n ee s n ot t h e  b a n k r u p t cy of t h e  l essee 
o r  con s i g n ee,  b ut t h e  fai l u re o n  t h e  p a rt o f  t h e  l essor o r  con s i g n o r  t o  p e rfect ts  
secu r i ty i n te rest.  If  the  l essor o r  con s i g no r  h ad r e g i stered  h i s  o r  h e r  i nte rest as 
req u i r e d  b y  T h e_Pe r so n a l  P rope rt y S ec u r i ty A ct ,  t h e  d am a g es recov e r a b l e  i n  t h e  

r u p t c y  roceed : n g s  w o u l b e  red u ce d  b t h e  res i ci ua l  va l  e of t h e  l ease d  
con s i g n e d  good s, 

It  may w e l l be h at of t h ese d i ff i  t i es can be o v e r come mel u d  g 
p rov i s i o n s  i n  t h e  l ease o r  con si g n me n t  d ea l i n g  spec i f i ca l l y  w i t h  t h e  q u an t u m of 
l oss r ecov e ra b l e  b y  t h e  l esso r o r  con s i g no r  i n  t h e  e v e n t  of b a n k r u pt c y  b y  t h e  
l essee o r  con s i g nor ,  H o w e v e r ,  i t  i s  t h e  p os i t i o n  o f  t h e  Com m i ss i o f'"l  t h at t h e  
L ! s l at u r e  s ho u l d  net l eave  t h e  m atte t o  t h e  u nce rtamti es c:;f i t i  g at i o n  
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U n d e r  sect i o n  2 1  t h e  l es so r  o r  con s i g no r  i s  d eemed t o  h av e  s u ffered 
i mm e d i ate l y p r i o r·  to t h e  d ate of b a n k r u ptcy t h e  o r d i n a r y  meas u re of d ama g e s  for 
b reac h of con t r act p l u s d am a g es i n  an  amou n t  e q u al to t h e  va l u e  o f  t h e  l ease d  o r  
con s i g n e d  s at t h e  d ate of t h e  b a n k ru p tc y .  I n_ ot h e r  w or d s, t h e  s e ct i o n  
c i rcu m v e n ts t h e  a r g u me n t  o f  t h e  t r u stee t h at t h e  l esso r  o r  con s i g no r  s u ffers 
d am a g es to t h e  va l u e  of t h e  l ost  p ro p e rt y  n ot as a resu l t  of t h e  b a n k ru ptcy but as 

a res u l t  of fa i l u re to p e rfect. 

S i n ce sect i o n  21 p resc r i bes  a s p e c i a l  r u l e  ap p l i ca b l e  o n l y  i n  t h e  e v e n t  of 
b an k r u p tc y ,  t h e  q u esti o n  as to t h e  con st i t u t i on al i ty of t h e  p rov i s i o n  i n e v i ta b l y  
a r i ses. I t  i s  t h e  Comm i ss i o n ' s  v i ew t h at t h e  sect i o n  can n ot b e  attac k e d  as b e i n g  
b e y o n d t h e  i E: g l s l at i v e  j u r i sd i ct i o n  t h e  Sas k atc h e w an L e g i s l at u re.  

Sect i o n  2 1  i s  an  ad j u n ct to sect i o n  b ) . T h e  l atte r g i v es r i g h t s  t o  a 
t r u stee t r1 at are  b e y o n d t hose g i ve n  b y  t h e  Ban k ru ptcy Act.  T he of sect i o n  
2 1  i s  t o  l i m i t  t h e  sco p e  of sect i o n  20. T h e Sas k atc h e w an Cou rt of A p p ea l  d ec i d ed 
i n  Tou c h e  Rq:;;_s v .  Paccar F i n ao c ! <:;LJ2�L\'Lc:�s Ltd , [ 1 989] :3 W . W . R .  481 , t h at t h e  
L e g i s l at u re h as t h e  l eg i s l at i v e  j u r i s d i ct i o n  t o  e nact sect i on 20( b ) , t h e refor e  i t  m u st 
ce rta i n l y  h av e  t h e  pow e r  to l i m i t  t h e  effect o f  t h e  sect i o n .  T h i s  I s  t h e  sol e 
f u n ct i o n  of sect i on 2 1 . 

It i s  re l e v a n t  to n ote t h at sect i o n  2 1  d oes not exte n d  to t h e  ot h e r  t w o  t y p es 
of d eemed sec u r i t y  ag reeme n ts r efe r re d  to i n  s ect i o n  3 ( 2 ) :  a t ra n sfe r of an  
accou n t  an d a t ra n sfe r of c h atte l p a p e r. T h e  Com m i ss i on h as con c l u d e d  t h at w he re 
t h e  asset ( t h e  acco u n t  o r  c h atte l p a p e r )  i s  t ra n sfer red  to t h e  d eeme d  sec u red 
party  i n  a t ra n sact i o n  u n d e r w h i c h t h e  e n t i re i nte rest i s  v ested i n  t h e  t ra n sfe ree, 
t h e re i s  n o  l o n g e r  a n y con n ect i o n  b e t w e e n  t h e  t ransfe ree a n d t h e  t ransfe ror  to 
j u st i f y  g i  i n g  a stat u to r y  cl a i m a g a i n st t h e  b an k ru pt ' s  estate  i n  b a n k ru p tc y .  I n  
a n y e v e  t h e re ex i sts a w e l l - recog n i zed  met hod  t h rou g h  w h i c h  t h e  tran sfe ror can 
p rotect i tse l f. I f  t h e  sa l e of t h e  accou n t  o r  c h atte l p a p e r  p rov i d e s  for r ecou rse 
a g a i n st e i n  t h e  e v e n t  of n o n - p a y m e n t  b y  t h e  acco u n t  d e b to r  o r  
d e bto r u n d  h atte l p a p e r  con t r�act ,  t h e  t ra n sfe ror h as t h e  a c l ai m  
i n  t h e  ban of t h e  t ra n sfe ree t h e  amou n t  t h at the  acco u n t  d e btor o r  
d e bto r  u n d e r  t h e  c h atte l  p a p e r  con t ract h as b e e n  req u i red t o  pay  t o  t h e  t r u stee. 

( ex i st i n g  Act ) 

(ill �_ill:t�c'!I�Q!her t h an i n tang i b l e�j::hat_ i s_r�g i stered w it h i n 
1 5 _Q_fJYJL<:lfJ:�r the d ay t h e  d ebtQ[Qbt!!LIJS J;LOSSession of the 
coJJ<:;te ra,_l; 

ill j n tcm_gj_f:�J�§_tb_at i s  regi stered wJ1hLr:!_UL!l_<:!Y.S after t h e  day: 
1b�--§�C:.l.J rjjy_j nJ;:�est attach es; 
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h as prior i ty ove r  t h e  i nte rest o�rson mentioned i n  c l au se§ 
g_QUl( tU . .  to (g). 

* * * 

( p roposed Act ) 

22( 1 ) A p u rchase money secu r ity  i nte rest i n  

( a )  col l ate ral , other  t han an i ntan g i b l e, t h at is perfected not 
l ater t h an 1 5  d ay s  after the  day 

( i ) the  debtor obtai n s  possession of the  col l ateral , or 

( i  i )  a t h i rd party.  at t h e  req uest of the  d ebtor, obtai n s  
possession of t h e  col l ate ral , 

w h i ch ever i s  ear l i er, or 

( b )  an i ntan g i b l e  that i s  perfected not l ate r  than 1 5  d ays f rom 
t h e  d ay t h e  secu r ity  i nte rest attach es,  

has p rior ity ove r  t h e  i nterest of a person mentioned in  c l ause 
20( 1 ) (a)  or ( b ). 

( 2 )  For t h e  p u rposes of t h i s  section,  w he re goods are s h i p ped b y  
common car r ier  to a d ebtor or to a p erson d esi g n ated b y  the 
d ebtor, t h e  debtor does not obtai n possession of the goods u nt i l 
the d ebtor or a t h i rd p arty at t h e  req u est of t h e  d ebtor obtai n s  
actual possession of t h e  goods or  a document of t i t l e  t o  the 
goods, w h i chever i s  ear l i er. 

COM M E NT 

T h e re are  o n l y  t w o  m i nor  c h an g e s  i n  t h i s  p ro v i s i on .  Sect i o n  22 of t h e  
p ropos e d  A ct p rov i d es c l a r i f i ca t i o n  for s i t u at i o n s  w h e re som eo n e  ot h e r  t han l h e  
d e b to r  acq u i res possess i o n  of t h e  col l ate ra l . 

( ex i st i n g  Act ) 

� .... secy_[ity_jnt�resL in_r_en_ti!L_p<'Jy_ment§ js su_tmrdin�t� to I)� 
i nt�rest of a person . w ho a�q u i res, w it hout f rfl!J_Q_J .. mger � 
tn,l_fl.�action_ to w hl9h _I_t!_� Land_Iitle�_Act appl i es, ao i nt�rest i n  
the l e(ls�_m::_()v i d i ng _ fgr__tbe_ rent_E!I__RaY111�11ts� 
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* * *  

( p roposed Act ) 

T here i s  no eq u i valent to t h i s  p rovi sion i n  t h e  p roposed Act. 

COMMENT 

T he d ec i s i on to h av e  p r i o r i  r i g h ts of s u ccess i v e  c l a i mants d et e rm i n e d  
u n d e r  a p roposed new p rov i s i o n  to b e  i n c l u de d  i n  T h e  Lan c:l�l:tlg_s Act (see §�t,Jp_ra, 
p a g es 66-68, Com me n t  to sect i o n  4( f ) )  el i m i nates t h e  n e e d  for t h i s  ty pe of p rov i sion 
i n  t h e  p roposed Pe r so n a l  P rope rty  Sec u r i t y  Act.  

( ex i st i n g  Act ) 

23(JJ U a sec u r ity  i nte rest i s  ori g i n al l y  perfected i n  a way perm i tted 
u n der t h i s  �Act an d i s  agai n perfected i n  some other w ay u r1 d e r  
th i s  Act w it hout a n  i nte rmed i ate per iod w hen it is u nperfected , 
t h e  :SJ�_c;_ur'i:t>': i nter�:S"f:J_:S_� d eemed 1:Q_tJ� perfect�!.L CQnt i n uously 
for 1_1]e g__u rposes gf!t!i§ Act, an_Q _ i§��c:leemed , for the p u rpose& 
of s�gtion�35· tQ_Q�_GQrrl:i n uously�_g_�rf�ted i n  lbe � ay i n  w h igh 
!:t w as ori g in_al l y  perfected� 

ill A n  ass i g n e� �_of a secu ri:tY_� i nterest succeeds i nsofar as� i ts 
perfection �l.§_ conce r n ed to the posi ti on of the assi g nor at the 
t ime_Qftbe assi gn m�r1t 

* * * 

( p roposed Act ) 

23( 1 ) If a sec u r i t y  i nte rest i s  ori g i nal l y  perfected u n der t h i s  Act and 
is agai n perfected i n  some oth e r  way u nd e r  t h i s  Act w i t hout an 
i n te rmed i ate per iod w hen it is u n perfected,  the secu r i t y  i nterest 
i s  conti n uousl y perfected for the  p u rposes of t h i s  Act. 

) A t ran sferee of a sec u r i ty i nterest h as the same p rior ity w it h  
res p ect to perfect ion of t h e  secu i nterest as the t ransfero r  
h a d  at t h e  t i me of t h e  t ransfer. 
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COMM ENT 

T h e c h an ges i n  t h i s  sect ion are p u rel y st ru ctu ra l . T he refe r e n ce i n  sect i o n  
23 o f  t h e  ex i st i n g Act to t h e  met hod of p e rfecti on for t h e  p u r poses o f  sect ion 35 
h as b e e n  d e l eted a n d remove d  to sect ion  35( 2 )  of t h e  p roposed Act. 

( ex i st i n g  Act ) 

24ill S u b ject to secti on 1 9, possessi on of the col l ateral by th� secu req 
.Qarty,  or on h is behalf b y  a person other than t h e  d ebtor or the 
debtor:'§ agenlLJ>e rfects ... � security i nter�§Li_n :  

.ll!J c hatte l  paper; 

ill money; 

b ut,  �suP i ect �t9_n�ecti orL.63, OFJLY �h i le J.L i s  a<:tf..l�l.!Y_be:L<i as 
coiJateral_. 

ill For tb� .P.u rpO§�§. of SlLQ.§.�tiorL{1 ), a s�Y.red p�rty i s  cJ�Jfled 
n_ot to _ _  tlave t!!K�n_or r�j:£liJ)ed .QQ§§_ession .oLcol l�!?ral w hJQrl:.J.§ 
ln _ _th e  apparent possessi oQ_gr COil.trol of J:h e  debtor . or tb.� 
debtor 's agent. 

* * * 

{ p roposed Act) 

24( 1 ) S u b j ect to section 1 9, possession of the col l ateral the secu red 
party,  or on the secu red part y 's be hal f  b y  another  person , 
pe rfects a sec u r ity i nterest i n  

(a) c h attel paper.  

(b) gcx:>d s, 

( c ) an i nst r· u ment,  
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( d ) a secu rity,  

(e ) a n egot iab l e  document of t it le, an d 

(f ) money,  

EXISTING ACT S .  24 

except w here possessi on i s  a resu l t  of sei z u re or repossession. 

(2 )  For the  p u rposes of s u bsection ( 1  ) ,  a secu red party does not 
have possession of col l ateral that i s  i n  the actu al or apparent 
possession or control of the d ebtor or the d ebtor's agent. 

(3 )  W h ere t h e  col l ateral i s  a sec u r ity,  t h e  transfer of w h i c h  may b e  
effected by  a n  entry i n  t h e  records of a c lear i n g  corporat ion as 
p rov i ded b y  the l aw app l i cab l e  to the  transfer of secu r it ies,  a 
secu red party i s  d eemed to h ave taken possessi on of the 
secu r ity w hen t h e  ap p rop r i ate entr ies have been made i n  the  
records of the app rop r iate c l eari n g  corporation. 

COMMENT 

T h e re a re t w o  c h an g es i n  t h i s  p rov i s i o n .  T he f i rst i s  t h e  ad d i t i o n  of 
s u b sect i o n  ( 3 )  to p rov i d e  for d eemed p e rfect i on b y  p ossessi o n  w here  t h e  col l atera l  
i s  an u ncert i f i ed sec u r i t y .  T h e  seco n d  i s  an  ad d i t i o n  to s u b sect io n  ( 1 ) w h i c h  
cod i f i es t h e  d ec i s i o n  of t h e  Sas k atch e w an Cou rt  of A p p ea l  i n  Ban k o f  Nova S coti a 
v .  Roy_& Ban k of Canad a an d F arm- r i te E q u i pm e n t  Ltd . ( 1 987 ) ,  58 Sas k .  R. 304. 

T he re w as i n i t i al l y  a d i v i s i o n  of o p i n io n  o n  t h e  q uest i on w heth e r  a sec u red 
p arty  can se i ze col l ate ra l  f rom the  d ebtor  an d then  re l y o n  the  possessi on t h us 
acq u i r e d  as p erfect i o n  b y  possess i on for t h e  p u rposes of sect i on 24( 1 ) .  W i t h  some 
exce p t i o n s, ear l y Ontar i o  d ec i s i o n s  ten d e d  to t h e  v i ew t h at p e rfect i o n  b y  
repossess i o n  ( se i z u re )  w as v al i d .  T he m att e r  w as sett l e d  i n  Sas k atc h e w an b y  t h e  
Cou rt o f  A p p ea l  i n  t h e  Farm- r i te case, w h i c h  reac h ed t h e  o p pos i te con c l u s i o n  a n d 
h e l d t h at se i z u re of t h e  good s o n  d efau l t  i s  n ot s u ff i c i e n t  to con st i t u te p e rfect i o n  
b y  possess i o n .  M o r e  rece n t  O n ta r i o  d ec i s i ons h av e  adopted t h i s  ap p roach .  ( See 
RoyaL_lr u st Corp ,  of Can . v .  N�_) H o n d a_ Sa l e:?_j,.t d .  ( 1 988 ) ,  8 P . P . S . A . C. 238 ( O n t. 
D i v . Ct. ) . ) Sect i on 22 of t h e  n e w  O n ta r i o  P erso n al P rope rty Sec u r i ty A ct,  S . O. 1 989,  
c .  1 6  reve rses t h i s  d ec i s i on b y  p rov i d i n g  t h at " possess i o n  or repossessi o n  of  t h e  
co l l atera l  b y  t h e  sec u red  party  . . .  p e rfects a sec u r i ty i nte rest i n "  s p ec i f i e d  t y p es 
of col l atera l . 

On t h e  s u rface, i t  m i g ht ap p ea r  t h at possess i o n  acq u i re d  t h rou g h  s e i z u re 
o u g h t to b e  t reated as possessi o n  s u ff i c i e n t  t o  p e rm i t  p erfect i o n  u n d e r  sect i o n  24. 
If  t h e  f u n ct i o n  of sect i o n  24 i s  to e n s u re t h at t h e  t h i r d  p a rt i es are i nformed of t h e  
e x i sten ce of t h e  sec u r i ty i n te rest,  t h e n  possess i o n  b y  t h e  sec u red  p a rt y ,  how e v e r  
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acq u i re d , wou l d  ser v e  t h i s  goal . B u t  w he n  the m att e r  i s  con s i d ered  i n  a b roa d e r  
con text,  t h e  w i s d om o f  t h i s  ap p roac h i s  n ot so ap p ar e n t. 

T he r e  i s  a f u n d am en ta l  con c e p t u a l  d i ffe rence b et w ee n  p e rfect ion b y  
possessi on an d se i z u re after  d efau l t. I n  t h e  case of t h e  forme r ,  t h e  d ebtor h as 
a g reed to g i v e possess i o n  of t h e  col l atera l  over  to t h e  sec u red p a r t y  i n  ord e r  to 
p e rm i t  t h e  sec u red p a rt y  to p e rfect i ts sec u r i ty i nte rest. Se i z u re i s  t h e  
i n vo l u ntary  tak i n g  o f  t h e  col l at eral  f rom d ebtor b y  t h e  sec u red p a r t y  a s  a res u l t  
of d efau l t  b y  t h e  d eb to r .  

T h e  p racti cal  d i ff i c u l t i es assoc i ated  w i t h  t reati n g  se i z u re as p e rfect ion  b y  
possess i o n  are  n o  l es s  s i g n i f i cant .  T h e effect of t h e  ap p roac h w o u l d  b e  to 
e n co u rage secu red c re d i to rs w ho h a v e  n e g l ected to reg i ster o r  w ho h av e  n ot 
p ro p er l y reg i stered a f i n a n c i n g  statement ,  to attempt  to g ra b  t h e  col l at e ral at t h e  
l ast mom e n t  i mmed i ate l y p r i o r  to b a n k ru p tc y .  S u c h  s i t u at i o n s  a r e  f ra u g ht w i t h  
pote n t i a l  for p rec i p i to u s  acti o n  an d pote n t i a l  b reac h es of t h e  p eace. I t  w i  I I  at l east 
g i ve r i se to d i ffi c u l t  q u est i o n s  of p roof as to w h et h e r  or n ot t h e  s e c u red party  
took possessi o n  b efore t h e  p et i t i o n  for t h e  recei v i n g  order  or  b efore t h e  
ass i g n me n t  w as f i l ed .  T h i s  may i n vo l v e  t h e  cou rts i n  h ear- i n g  ev i d e n ce o n  a 
seq u e n ce of e v e n ts t h at occ u r re d  hou rs apart .  

T h e r e  are ot h e r  pote n t i al d i ff i c u l t i es .  I t  is  n ot c l ea r  w h at t h e  o u tcome o f  t h e  
fol l ow i n g  sce n a r i os wou l d  b e :  

( i )  Ass u me t h at S P 1  takes a sec u r i t y  i nte rest an d for g ets t o  pe rfect 
i t  b y  reg i strat i o n .  S P 1  l ear n s  at a t i m e  w he n  p e rfect i o n  b y  reg i st rat i on 
i s  not poss i b l e  t h at t h e  d e b to r  i s  about  to f i l e  a n  ass i g n m e n t  i n  
b an k r u ptcy an d attem pts to se i z e  t h e  col l atera l . T h e  d e b to r ,  however ,  
h as h i d d e n  t h e  col l ate ra l , o r  w i l l  n ot a l l o w  t h e  sec u red party on to h i s  
p rem i ses to se i z e  t h e  col l ate ral  ( t h e  d e b to r  may h av e  a n  i nte r est i n  
do i n g  so b ecau se of ant i p at h y  tow a r d  t h e  S P 1  o r  b ecause h e  may w an t  
h i s  ot h e r  c re d i tors  t o  h ave the  b e n ef i t  of  the  va l u e  o f  t h e  col l ate ra l  
so t h at h i s  w i l l  not be a non -assets b an k ru ptcy ) .  T h e resu l t  i s  e i t h e r  
t h at t h e  d e bto r  i s  p l aced i n  t h e  pos i t i o n  of d ete rm i n i n g  w h et h e r o r  not 
t h e  sec u red  p arty h as a p erfected sec u r i t y  i nte rest i n  t h e  
b a n k ru ptcy p roceed i n g s  o r  t h at t h e  sec u red p arty Is d eemed to h ave 
tak e n  possessi o n  w h e n  i t  attempted to  d o  so. 

( i i )  Assume t h at S P 1  ta k es a secu r i t y  i nte rest an d for g ets to p e r fect 
l t  b y  reg i st rat i o n .  S P 1  l ea r n s  a t  a t i m e  w h e n  p erfect i o n  b y  reg i st r at i on 
i s  not poss i b l e  t h at t h e  d eb to r  i s  about to f i l e  an  ass i g n m e n t an d 
se i z es t h e  col l atera l . T he d e b to r ,  h o w e v e r- ,  i s  tec h n i ca l l y  n ot i n  d efau l t  
u n d e r  t h e  sec u r i ty ag reeme n t. I s  se i z u re i n  t h i s  context  p e rfect i on " ?  
I t  i s  a n  " i l l eg a l  se i z u re " .  W h at h ap pe n s  i f  a d eb to r  w ho i s  i n  d efau l t  
offers i mm e d i ate l y to re i n state an d recov e r  possess i o n  o f  t h e goods? 
Can the  sec u red party ref u se o r  m u st he  b ecome u n p e rfected b y  
s u r re n d e r  of t h e  good s? 
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PROP OSED ACT S. 2 5  EX I ST I NG ACT S .  2 5  

( I i I )  Ass u me t h at S P 1  tak es a sec u r i t y  i nte rest a n d for g ets to p erfect 
i t  b y  reg i st rat i o n .  S P2 tak es a sec u r i ty i nte rest i n  t h e  same col l atera l  
an d p e rfects i t  by  reg i st rat i o n .  SP1  l ea r n s  t h at the  d ebtor i s  about to  
f i l e  a n  ass i g n me n t  a n d se i zes the  col l ateral . S P2 d eman d s  s u r re n d e r  
of possess i o n  o f  t h e  col l atera l  b y  S P 1  w ho r ef uses to d o  so. Is  t h e  
" i l l eg al " possessi o n  of S P 1  s u ff i c i e n t  to p erfect i ts sec u r i ty i nte rest 
an d p rotect it  aga i n st t h e  t r u stee i n  b a n k ru p tc y ?  If  S P 1  s u r re n d e rs 
t h e  col l atera l  to S P 2 ,  d oes i ts sec u r i ty i nte rest cease to b e  p erfected 
for t h e  p u r poses of sect i on 20( 1 ) ( b )? 

T he p ropos i t i o n  t h at se i z u re i s  p e rfect i o n  b y  possessi o n  i s  p l ag ue d  b y  a h ost 
of p ro b l em s  t h at w ou l d  u l t i mate l y  h av e  to b e  sett l ed b y  l i t i g at i on a n d w o u l d  
f r u st rate a cen t ra l  po l i cy of T he P e rso n al P roperty Sec u r i ty A ct :  to p rov i d e  an 
o r d er l y ,  con s i sten t  an d p re d i ctab l e  set of p r i or i t y  r u l es.  G reat f l ex i b i l i ty an d 
fac i l i t y  i s  g i ve n  to sec u red p a rt i es w h e n  i t  comes to reg i st rat i on of sec u r i ty 
i n te r ests. It  i s  v e r y  easy to com p l y  w i t h  t h e  req u i rements of t h e  r e g i st r y .  T he re 
i s  l i tt l e  j ust i f i cat i o n  for i m port i n g  i nto t h e  s y stem a con cep t u al b asta r d : p e rfect i on 
b y  se i z u re. T h i s  i s  part i c u l ar l y so w h e n  to d o  so b r i n gs w i t h  i t  t h e  pote n t i a l  for 
d i ff i c u l t  p ro b l ems of p roof, b reac h es of t h e  p eace, a r b i t ra r i n ess of res u l t  a n d ,  
u l t i m ate l y ,  t h e  n ee d  to l i t i g ate i n  o r d e r  t o  d i scove r  t h e  ap p l i ca b l e  p r i o r i ty r u l es.  

( ex i st i n g  A ct ) 

25 Su b j ect to section 1 9, regi stration of a f i nanci n g  statement 
perfects a secu r it_y__ln_terest i n  �mY col l ateral but  on l y  d u ri ng the 
period i n  w h i ch the  reg istration of the fi nanci n g  statement or 
a fi nancing__g_hang_e statement renew i ng the regi stration rel ating 
j:he r�tQ_j_§_ eff_�cti_v� .. 

* * * 

( p roposed Act ) 

25 S u b ject to section 1 9, reg i st ration of a fi nanci n g  statement 
perfects a sec u rity i nterest i n  col l ate ral. 

COM M E NT 

T h e  c h an g e  i n  t h i s  p rov i s i o n  i s  cosm et i c. It  w as d ec i d e d  b y  t h e  Commi ss i on 
t h at t h e  " b ut "  c l au se of t h e  ex i st i n g  A ct i s  red u n d an t  an d s ho u l d b e  removed , 
s i n ce i t  i s  n ot fou n d  i n  ot h e r  p rov i s i o n s  d ea l i n g  w i t h  p e rfect i on b y  reg i st r at i on 
an d i ts p rese n ce i n sect i o n  25 m i g ht l ead  a cou rt to con c l u d e  t h at a d i fferent  
a p p roac h s h ou l d  b e  taken  w h e n  ap p l y i n g  sect i on 25 .  
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PROPOS E D  ACT S .  2 6 ( 1 )  E X I ST I NG ACT S .  2 6  

(ex i st i n g  Act ) 

�.ruJ_} A securl!Y_Lf'lj:erest i n  i n�trum�Qt, secu rit i� or n egoti at:�.l� 
documents of tit l e  i§ �rfected _§__ecu ri:tY i ntec�st foc_:the fj_r§.! 
1 5  d ay s  after i t  attaches to the extent that i t  ari ses for new 
val u e  g i ven u nder  a w r_itten sec u r i ty_ ag r�_ment. 

(g) A secu r i ty i nteres�ected u nd e r  section 24 i n : 

(<:tl i!_n i nstr_umenLqr secl!fi t i e§_that a §ecu r�cj party_ d e l i y�r§ 
to the debtor for the p u rpose of: 

ill] p resentat ion , col l ection or renewal ; or 

tbJ !l_ neg()!Jab l e  _d_<><,:;u m�n:t of tij:le or _goods b_el d  py __ a bl,li l� 
that are __ not _ covere__Q __ Qy_(! _ _fJegotL�bl e  dQ:Ggmem __ of _ti_:tl eJ 
w h i c h  document of tit le  or goo_ds _ _the §__ecu red__party _make§ 
�yai l at:>Le to ttl_�_ debtQr_for t�t.J_rpose Qf: 

(U_} !9qd i ng L _ __!!_njqad i n_g2 a _ ______§_1Qri n_g_, __ shjppi n_g_ _ o_r 
t ranss h i pp i n g ; or  

remai n s  perfected Jor tll� fi rstJP d ays afterJ:_be coU_(!tera! 
come_§ u n de___r:- the _g>nt rQI_gJ_!hE:! __ d_ebtQr, 

_Q} Aft�r::_ t h e _�xp i r�tLon of__t_lliLQ_�rjods _ _Qf__l_lm�_ rnentiQ!Je d _ i_!L SU b-:­
sectj_Q!L_{_U Q[___{2l.___1L_sec u r i ty i nter_�§t unci!'!r t h i§____§ec_:tipn _j§ 
su b ject tQ_the p roy i s iQI')J> of :th i s  A�t for p_�rfecti_D_9___1L&E?_<;u ri t}l' 
i nt�rest. 

* * * 

( p roposed Act)  

26( 1 ) A secu r ity i nterest perfected u n de r  section 24 i n  
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PROPOS E D  ACT S .  2 6 ( 2 )  E X I ST I NG ACT S .  2 6  

( a )  a n  i nstrument o r  a secu rity that a secu red party d el i vers 
to the d ebtor for the p u rpose of 

( i )  u lt i mate sale o r  exch an ge, 

( i i )  p resentat ion ,  col l ection or renewal , or  

( i i i )  reg i stration of a t ransfer, or 

( b )  a n egot i ab l e  document of t i t le  or goods h e l d b y  a bai l ee  
t h at are not cover·ed b y  a negot iab l e  document of t it le, 
w h i c h  document of t it le or goods the sec u red party makes 
avai l ab l e  to the d ebtor for the p u rpose of 

( i )  u l t i mate sale or exch an ge, 

( i i )  load i n g ,  u n l oad i n g , stor i n g ,  sh i p p i n g  or t rans­
sh i pp i n g , or 

( i i i )  man ufactu r i n g ,  p rocess i n g ,  packag i n g  o r  otherw i se 
d eal i n g  w ith  goods i n  a man ner p re l i m i nary to 
the i r sal e or exchan ge, 

remai ns  perfected , not w i t h stan d i n g  section 1 0, for the 
f i rst 1 5  days after the col l ateral comes u n der the control 
of the debtor. 

(2 )  Afte r the exp i rat ion of the  per iods  of t i me mentioned i n  
su bsect ion ( 1  ) , a secu r i ty i nterest referred to i n  t h i s  section 
i s  su bj ect to the  p rov i s ions of t h e  Act rel at i n g  to t h e  perfection 
of a sec u r i ty i nterest. 

COM M E NT 

T h e on l y  c h a n g e  of s i g n i f i cance  to t h i s  p rov i s i o n  i s  t h e  d e l et i on of 
s u b s ec::t i o n  ( 1 ) of t h e e x i s t i n g  Act.  T h i s  p rov i s i o n  o r i g i n at e d  i n  A rt i c l e  9-304( 1 )  of 
t h e  i form Com m e r c i a l Cod e "v'J h i c h d oe s  n ot p e r m i t  p erfect i on of a sec u r i ty 
i n  t est i n  i n st r u me n ts a n d secu r i t i es b y  re g i st r at i o n .  T h e Comm i ss i o n  conc l u d ed 

a t  s i  n e e  p e r�fect i o n  b y  r e g i st rat i o n  i s  p e rm i tted  b y  sect i o n  2 5  t h e re w as 
com m e rc i a l  n eces s '  fo r a n  ad d 1 t i on a i  r-ace p e r i od fo r p u rc h ase  mon e y  sec u r i ty 
i n t e t�ests i n  i n st n J rn ,::: n ts ,  s e c u r i t i es a n d n e  ab l e  d oc u me n ts t i t i e. 

·�-- �-----�--- --------------------------
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PROPOSE D  ACT S .  2 7 ( 1 ) EX I ST I NG ACT S .  2 7  

( ex i st i n g  Act )  

.?lill A _ sec�,J_ri�[lj:erest i n  good_s i n  _j:lJ�§§esSiQn of <Lllai l e�j§ 
perfected by:  

1§.1 i ssuanq�_of a _<j_gcu ment of t it l.e i n  !_t)_e nam_� of_thQ_secu re<;t 
part_y; 

{l:JJ i!__ hol d i_[IJLQ!l ___ R�h alf_Qf_ the J?ecu_r�<L_p_artY._P_!,Jrsu ant 1::Q 
sect!Qn 24; 

_(g) perfecti on of a secu r i ty i nterest i n  the  n egot i ab l e  
_Q_ocum�[lt of 1ttl e  i n_ cases w_here Jhe ball� ha§_lssued � 
r)egot i at?Je dOQ�,J_ment_Qf t it le  cover i n g  the_ good_§� 

(�_} Tbe i ssuance Qf_JLIJ�goti aj:> l e  doct,!ment Qf_ t it i� GQverjl'}g_g__()()Q§ 
g�s nQ!__ pre�LlJ_de a!1y_ oth�Lsecl.lr:ityjnt�r�st i n the  goQds_from 
aris i n g  d ur i n g  the per iod that the  n egoti ab l e  document Qf_ titl� 
L� outstand i ng,_ 

ill A s_e_yu r i tyj nte r�st i n  the  n egoti abl e  9ocum�JJt of t ij:le cover i ng 
gQOds _1:�kes Q[ior i ty_ ov�r_ � se<;t,!rity l11tere.§t jJ]_JhEL_g_OQQ_§ 
Qtherw_j_§_Et__p_�r:f�ted after the g_Q<)ds __ b?corne ___ cover�Q_J:>y g 
negot iab l e  document of t i t le. 

f4) Ngtw itt)§tand iJ19_§_tJ_tl§ecti on {� Qe rf�ted se<;y_rj1_y_j l]t_erestJn 
goods take_§_ p r io_rttY over the sec u r ity i nter�st i i'}_ E,�oti ab l e  
dOQtJment pf t i t l e_Q9verjn_Q_QQQ_Q_§J w he_r_� the_ secu rij:y_ i nter_est i n  
the gOQgs wa§ r::eg i st?red a,tthe_1irn?J:he__§e_cu rit_y i nterest i n  th� 
negot iab l e  document of tLtl e  w_fi_§_�f�cted. 

* * * 

( p roposed Act ) 

27( 1 ) S u bj ect to sect i on 1 9, a secu ri ty i nterest i n  good s  i n  t h e  
possession of a bai l ee i s  perfected b y  

( a) i ss u e  of a document of t i t l e  b y  t h e  bai l ee  i n  t h e  name of 
the secu red part y ,  

( b )  perfection of a secu r i t y  i nte rest i n  a negot i ab l e  document 
of t i t l e  to t he goods w he re the bai l ee has i ssued one, 

( c)  a hol d i n g  on behalf  of t h e  sec u red party p u rsuant to 
secti on 24, or  
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PROPOSE D  ACT S .  2 7 ( 2 ) - { 3 )  EX I ST I NG ACT S .  2 7  

( d ) reg istration of a f i nanci n g  statement relati n g  to the goods. 

( 2 )  T h e  i ssue of a negot iab l e  document of t it le  cover i n g  goods does 
not p recl u d e  an y other secu r ity i nterest i n  t h e  goods from 
ari s i n g  d u r i ng t h e  per iod that the  n egotiab l e  document of t i t l e  
i s  outstan d i n g .  

{ 3 )  A secu r ity  i nterest i n  a negot i ab l e  document of t i t l e  cover i n g  
goods takes p r ior i ty ove r  a sec ur i ty i nterest i n  goods otherwi se 
perfected  afte r  the goods become covered b y  a negot i ab l e  
document of t it le. 

COM M E NT 

T h e r e  i s  o n  I y o n e  s i g n i f i ca n t  d i ff e re n ce b et w ee n  t h i s  p rov 1 s 1 o n  a n d i ts 
cou n t e r p a rt i n  t h e  ex i st i n g  Act.  T h e  p rov i s i o n  h as n o  e q u i v a l e n t  to sect i o n  2 7 ( 4 )  
o f  t h e  ex i st i n g  A ct. 

S u b sect i o n  ( 1  ) ( b )  of bot h Acts g i v es r i se to an i m portant  con ce p t u a l  i ss u e. 
I f ,  as t h e  s u b sect i on a p p ea r s  to i m p l y ,  a n e g ot i ab l e  d oc u me n t  of t i t l e  i s  i n  l aw " t he 
t i t l e "  t o  t h e  good s ,  t h e  q u est i o n  a r i ses as to w h et h e r  o r  n ot a n y oth e r  sec u r i ty 
i n ter est i n  t h e  good s can b e  c reated i n  t h e  good s ot h e r w i se t h an b y  t ak i n g  a 
secu r i t y  i nt e r est i n  t h e  n e g ot i ab l e  d oc u m e n t  o f  t i t l e. S u b sect i o n  ( 2 )  an s w e rs t h i s  
q u est i o n  i n  t h e  aff i r m at i v e. B y  so d o i n g ,  t h e  s u b sect i o n  sets t h e  sta g e  for p r i o r i ty 
con f l i cts  bet w ee n  sec u r i t y  i nte rests i n  good s p e rfected b y  p e rfect i o n  of s ec u r i ty 
i n te rests i n  a n e g ot i ab l e  d oc u m e n t  of t i t l e cov e r i n g  t h e  good s a n d sec u r i t y  
i n terests i n  good s p e rfected  b y  re g i st rat i on .  S u b sect i o n  ( 3 )  con ta i n s a p r i o r i ty 
r u l e  to d ea l  w i t h  t h i s  s i t u at i o n . T h e  o p e rat i o n  of s u b sect i on ( 3 )  i s  d i sp l ay e d  i n  t h e  
fol l ow i n g  sce n a r i os .  T h ese sce n a r i os are  com p l ete l y h y pot h et i ca l  s i nce w a r e house 
rece i pts  a r e  not t reated as n e g ot i a b l e  d oc u m e n ts of t i t l e u n d e r  S as k atc h e w a n  l aw . 
T h e  o n !  y ty p e  of n e got i ab i e  d oc u m e n t  of t i t l e  recog n i ze d  b y  t h e  common l aw i s  a 
n e got i a b l e  b i l l  of l ad i n g .  B i l l s  of l ad i n g  a r e  n ot i n  common u se i n  Sas k atc h e w an .  
T h e  r eason fo r d i sc u ss i n g  t h e  i ss u e  i n  t h e  con text of n e got i ab l e  w are h o u se recei pts 
i s  set out b e l o w .  

( i ) S P 1  takes a n d p e rfects b y  r e g i st rati o n  a sec u r i ty i nte rest i n  good s 
i n  t h e  possess i o n  of D .  T h e r eafte r D d e l i v e rs t h e  good s to a w ar e h o u se 
com p a n y w h i c h  i ss u es a n e g ot i ab l e  w ar e h o u se rece i pt  to D cove r i n g  t h e  
g ood s . D e n d o rses t h e  rece i pt to S P 2  w h i c h  ta k es p ossess i o n  o f  i t  to 
secu r e d  ad van ces made to D.  

SP1  h as P I ' !  t y  ov e r  S P 2  a s  p rov i d  b y  sect i on 35 ( 1  ) ,  s i n ce S P 1  w as f i rst 
to p e rfect i s ec u r i t y  i n te rest i n  t h e  good s a n d s i n ce t h e  g oo d s w e re n ot cov e re d  
b y  a n e g ct i ab i e  d oc u me n t  of t i t l e  at t h e  t i me t h at S P 1  took i ts sec u r i t y  I nte rest i n  
t h em .  
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PROPOSE D  ACT S .  2 7  EX I ST I NG ACT S .  2 7  

( i i )  D d el i v ers good s to w areh o u se com p an y  w h i c h  i ss u es a n eg ot i a b l e  
w ar e house rece i p t  to D cove r i n g  t h e  good s. D g i ves a secu r i ty i n t e rest 
i n  t h e  good s to S P 1  w ho r e g i ste r s  a f i n a n c i n g  statement as p rov i d ed 
b y  sect i o n  27 ( 1 ) ( d ) .  T he reafter D e n d o rses t h e  rece i p t  to S P2 w h i ch 
ta k es p ossessi o n  of i t  o r  reg i st e rs a f i n a n c i n g  stateme n t  rel at i n g  to i t  
to sec u re a d van ces mad e t o  D .  

U n d e r  t h e  ex i st i n g  sect i o n  2 7 ( 4),  p r i o r i ty i s  g i v e n  t o  S P 1  b ecau se i t  
r e g i st e r e d  i ts sec u r i ty i n te r est b efore  S P 2  too k i ts sec u r i ty i nte rest i n  t h e  g oo d s 
b y  p e rfect i n g  a secu r i ty i nte rest i n  t h e  n e g ot i ab l e  d oc u me n t  of t i t l e i ss u ed to D.  

( i i i )  S P 1  reg i ste rs a f i n a n c i n g  stateme n t  w h i c h  d esc r i b es t h e  col l ate r-a l  
as a l l of  t h e  good s of D. D d e l i v e rs good s to w are h o u se com pa n y w h i c h 
i ss u es a n e g ot i a b l e  w are h o u se rece i pt  to D cov e r i n g  t h e  goods. D 
e n d o rses t h e  rece i p t  to S P2 w h i c h  t a k es p ossessi o n  of i t  o r  reg i ste rs 
a f i n a n c i n g  statement  re l at i n g  to i t  to sec u re ad v a n ces mad e to D. 
T h e reafte r D g i ves a sec u r i t y  i n te rest i n  t h e  good s to S P 1 . 

A g a i n ,  sect i o n  2 7 ( 4 )  of t h e  ex i st i n g  Act w ou l d  g i v e p r i o r i t y to S P i , b u t  t h i s  
t i me b ecause i t  r e g i ste red  i ts f i n an c i n g  statem e n t  b efor e  S P 2  p e rfected i ts secu r i t y  
i n te rest i n  t h e  n e got i a b l e  d oc u m e n t  of t i t l e. 

I t  w i l l  b e  seen t h at t h e  effect of sect i on 2 7 ( 4 )  i s  to ma i n ta i n ,  i n  t h e  con text 
of a p r i or i ty d i s p u te i n vol v i n g  a sec u r i t y  i nte rest I n  good s an d a sec u r i t y  i nte rest 
i n  a d oc u me n t  of t i t l e  t o  t h ose good s, t h e  p r i o r i t y  st r u ct u re p resc r i b e d b y  sect i o n  
35. I n  ot h e r  w o r d s, t h e  i n teg r i ty of t h e  re g i st r y  s y stem i s  p rotected .  I t  w as 
p resu m a b l y  for t h i s  reason t h at i t  w as i n cl u d ed i n  t h e  e x i st i n g  A ct .  

T h e  n e g at i ve  asp ect  of  s u b sect i on ( 4 )  i s t h at i t  i nt e rfe r es w i t h  t h e  u se of 
n e got i a b l e  d oc u m e n ts of t i t l e as m et ho d s  to  c reate i nte r ests i n  good s. In ot h e r  
w or d s, t h e  s u b se ct i on I n te rferes w i t h  t h e  ass u m pt i o n  t h at t i t l e  t o  good s 1 s  
em bod i e d  i n  a n e g ot i ab l e  d oc u me n t  of t i t l e  to t hose good s a n d  t h at once a 
n eg ot i a b l e  d oc u m e n t  of t i t l e h as b ee n  i ss u e d , i n  or d e r  to e n s u r e  p r i or i t y ,  a 
sec u r i ty i nte rest m u st be ta k e n  i n  t h e  d oc u m e n t  of t i t l e  an d n ot t h e  goo d s cov e re d  
b y  t h at d oc u m e n t  o f  t i t l e . 

T h e Com m i ss i o n  h as com e  to t h e  con c l u s i o n  t h at ,  w h i l e t h e  po l i c y of 
s u b sect i o n  ( 4 )  of t h e  ex i st i n g  Act i s  t h e  on e t h at f rom a t h eo r et i ca l  po ; n t  of v i e w  
i s  t h e  b est, t h e  s u b se ct i on s h o u l d  n ot b e  i n c l u d ed i n  t h e  p roposed Act.  T h e  b as i s  
for t h 1 s  d ec i s 1 o n  i s  p u re p ra g m at i sm .  

T h e  r ece n t l y - e n acte d  A l b e rta  an d B r  t i s h  Col u m b a £ttc�o n C!i P roQ e cty 
Sec u n ty A cts d o  not h av e  a n  e q u i v a l e n t  t o  s u b sect i o n  ( 4 ) .  I t  i s  u n i  i k e l y t h at a n y 
ot h e r  j u r i s d i ct i o n  i n  Can ad a w i l l  i n c l u d e  a n y t h i n g  s i m i l ar i n  i ts Perso n al P ro p e r t y  
Sec u r i t y A ct. T h e  reason for t h i s  i s  t h at most ot h e r  p rov i n ces h av e (� n acted t h e  
U n i form Ware h o u se Rece i pts Act w h i c h g i v es e l emen ts of t r u e  ne got i ab i l i ty  to  
w ar e h o u se rece i p ts. S u b sect i o n  ( 4 )  w ou l d  n e g ate asp ects of t h i s  n e got i a b i l i t y .  
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F o r  som e  reaso n , S as k atc h e w an n e v e r  adopted a Wareh o u se Rece i pts  Act. 
P e r h a p s  com m e rc i al w are hous i n g  of t h e  k i n d  con tem p l ated by t h i s  l e g i sl at i on h as 
n ot b e e n  common i n  Sas k atc h e w an b ecause t h e  most i m po rtant b u l k commod i t i es 
p rod u ce d  i n  S as k atc h e w an are  g ra i n s  w h i c h  a re s u b j ect to t h e  Can ad a G ra i n Act, 
w h i c h  p rov i d es i ts o w n s y stem of d oc u m en ts of t i t l e  to g ra i n h e l d i n  storage.  ( It 
i s  a g ross ov e rstateme n t  to say t h at i t  i s  common i n  an y oth e r  j u r i sd i ct i on i n  
Can ad a. ) W h i l e  t h e re i s  n o  ev i d en ce to i n d i cate t h at t h e  l ac k  of a Ware h o u se 
Rece i pts  Act h as b ee n  a s i g n i f i ca n t  d ef i c i e n c y  i n  Sas k atc h e w an l aw ,  i t  i s  t h e  
o p i n i o n  of t h e  Com m i ss i o n  t h at t h e re i s  n o  reason w h y  S as k atc h e w an l aw s ho u l d  b e  
d i ffe r e n t  f rom t h at o f  a l most every oth e r  j u r i sd i ct i o n  i n  Can a d a  i n  t h i s  r es p ect. 
It  i s  t h e  Com m i ss i o n ' s  v i e w t h at t h e  Sas k atc h e w a n  Le g i s l at u re s h o u l d  e n act t h e  
U n i fo r m  W a re h o u se Rece i p t s  Act ap p ro p r i ate l y mod i f i ed a n d t h at IhEL Pe r so n a l  
P ropertL _::3i'_CULity_ ,<\__g1 s h ou l d  accommod ate t h e  u se of n eg ot i a b l e  w areh o u se recei pts 
as doc u me n ts of t i t l e  to good s. 

I n  t h e  a b s e n ce of s u b sect i o n  (4 )  of t h e  ex i st i n g  Act,  S P 1  can tak e  a nd p e rfect 
a sec u r i t y  i n te r est i n  the good s afte r t h e  n e g ot i ab l e  d oc u m e n t  of t i t l e  w as i ss u ed 
b u t i t  can not r e l y o n  sect i o n  35( 1 ) to g i ve i t  p r i o r i t y  over  a n ot h e r  sec u r i ty i nt e rest 
i n  t h e  good s p e rfect e d  b y  p e rfect i n g  a sec u r i ty i nte rest i n  t h e  n e goti ab l e  d oc u m e n t  
of t i t l e . S ect i o n  2 7 ( 3 )  g u arantees t h at p erfect i o n  o f  a sec u r i ty i nte rest i n  a 
n e got i a b l e  d oc u me n t  of t i t l e  to good s g i v es p r i o r i ty o v e r  a n y ot h e r  s ec u r i ty 
i n te rest i n t h e  good s ta k en aft e r  t h e  n e g ot i a b l e  d oc u ment  of t i t l e  w as i ss u e d . T he 
p ract i ca l  effect of sect i o n  2 7  i s  t h at p ote n t i a l  sec u red p a r t i es can not re l y on t h e  
re g i st r y  to d ete r m i n e  t o  w h at secu r i ty i n te rests t h ey may b e  s u b o r d i n at e d . I n  
o r d e r  to assess accu rate l y t h e i r p r i o r i ty pos i t i on s h ou l d  t h ey d ec i d e  to t a k e  a 
secu r i t y  i nt e rest i n  g oo d s, t h ey m u st d et e rm i n e  w h et h e r  o r  n ot t h e  good s a r e  i n  
t h e  possess i o n  of a w ar e h o u se com p an y  a n d w h et h e r  o r  n ot t h e  com pa n y h as i ss u e d  
a n e g ot i ab l e  w ar e h o u se rece i p t .  

( ex i st i n g  Act ) 

�� S u b j ect tQ__!_I}� ot he r  p rov i s ion s  of t h i s  Act, !I h e re col l ateral i s  
_gealt w i th ___ Q_r:gj;h�r w i se gi ves r i se�1Q_Q_[QCeeds, t h e  sec u r ity 
i nte rest t h_�r_�_rt: 

W coo1Lnues _!iS to t h e  col l ateral u n l ess t h e  sec u red party 
e_xp res� or i mpJi�g lym�-uthgri zes �uch d ealing;_ �nd 

{g) A secu ri:t_y_jnterest i n  p roceeds is  a conti n uousl y perfected 
sec u r ity . Lrrt�r�§t_jf_ th e  i nterest i n  th� _ _ori g i nal col l ateral i s  
Qerfecteq :  
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W b y  t h e  reg i strat ion of a f i n anc i n g  statement w h i c h  covers 
the ori g i  n at 9QI I ateral and _p roceeds therefrom and corrt�i ns 
l! p rescri beg _ _Qescrii!_tion; 

ill b y  the reg i stration of a f i nanci n g  statement w h ic h  covers 
the or_ig i nai _.Q?I Iateral and p roceeds, w here the p roceeds 
are of a ty pe or k i n d  _w h ic h  fal l w i th i n  the d escr i pt ion of 
the  ori gi n al ggl l ate_r:_�l_; 

igj by the reg i strat ion of a f i nanci ng  statement w h ic h  covers 
the ori g i nal col l ateral and proceeds therefrom, w he re the 
p roceg_gs ar� cash _ _p_roceeg§_, 

iru In  a case other than one mentioned i n  su bsection (2), a secu rity 
lnteres!.__in_ p roceeds i s _!! COI1ti n uou�y__Q�rfecte<! sec�_ri_ty 
i nterest i f  the i nterest i n  the ori g i nal  col l ateral w as p�rfecte!L 
and the secur ity i nterest i n  the p roceeds remai ns _perfected for 
a per:_iod of J.Q_ d ays_ after recei pj:_gf the _p roc��_g_§_Qy _j:he d�t>tor 
_but becomes u n perfected thereafter, u n l ess the secu rity i nterest 
i n  the p roceeds is  otherw i se perfected by 1!!!Y_of the methods 
�nd und e r  t_tt_� ci rcu_f'!lstan_ces pre§.cr i  be<tln_ ti}Ls AcUQr or_i_gi_nal 
_col l a.:t:�Lill_QLthe SOOJ�_tyg_�Qf_kin<b 

* * * 

( p roposed Act ) 

28( 1 ) Subject to t h i s  Act, w he re col l ateral i s  d ealt w it h  or oth e rw i se 
g i ves r i se to p roceeds, the secu rity i nterest 

(a) conti n ues i n  the col l ateral u n l ess t h e  sec u red party 
exp ress l y or i mp l i ed l y  authori zes such d eal i n g ,  an d 

( b )  exten d s  to the p roceeds, 

but w here the secu red p arty enforces a secu r ity i nterest agai nst 
both the col l ateral and the p roceeds, the amount secu red b y  the 
sec u rity i nte rest i n  the col l ateral and the p roceeds i s  l i m i ted to 
the mark et val ue  of the col l ateral at the date of t h e  deal i n g .  

( 2 ) A secu rity i nterest i n  p roceeds i s  a conti n uousl y p erfected 
sec u rity i nterest if the i nterest i n  the  or i g i nal col l ateral i s  
perfected b y  reg i stration of a f i nanc i n g  statement t h at 

(a)  contai ns a d escr i ption of the p roceed s  that wou l d  be 
suffic i ent to perfect a secu rity i nterest i n  o r i g i nal 
col l ateral of the same k i n d ,  
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( b )  covers the ori g i nal  col l ate ral , i f  the p roceeds are of a k i nd 
that are w i th i n  the d esc r i ption of t h e  ori g i nal col l ate ral , 
o r  

( c )  covers t h e  ori g i nal col l ateral , i f  the  p roceeds consist of 
money , cheques or d eposit accou nts i n  ban ks or si m i l ar 
i nsti tutions. 

(3)  W here the secu rity i nterest i n  the  ori g i nal col l ateral i s  perfected 
ot her t h an i n  a man ner  refer red to i n  su bsection ( 2 ), the 
secu rity i nterest in  the p roceeds i s  a conti n uousl y perfected 
secu r ity i nte rest but becomes u n perfected o n  t h e  exp i ration of 
1 5  d ays after the secu rity i nte rest i n  the ori g i n al col l ateral 
attach es to t h e  p roceeds, u n l ess the secu rity i nterest i n  the 
p roceed s  i s  otherw i se perfected by an y of the methods an d 
u n der the c i rcumstances p rescr i bed i n  t h i s  Act for ori g i nal 
col l ateral of the same k i n d .  

COM M E NT 

T h e r e  a r e  a n u m b e r of sty l i st i c a n d po l i cy c h an g es to t h i s  sect i o n .  

Sect i on 28( 1 ) of t h e  p roposed A c t  conta i n s  a q u al i f i e r n ot fou n d  i n  t h e  
ex i st i n g  Act. Sect i on 28( 1 ) ( b )  states t h at t h e  sec u r i ty i nterest i n  t h e  o r i g i n al 
col l at e ra l  " exte n d s  to t h e  p rocee d s . " I n  ot h e r  w o r d s ,  t h e  Act p rov i d e s  for a 
stat u to r i l y  c reated sec u r i ty i nte rest i n  t h e  p roceed s  w h eth e r  o r  n ot t h e  sec u r i ty 
a g r ee m e n t  p rov i d i n g for t h e  secu r i ty i nte rest i n  t h e  o r i g i n al col l at era l  p rov i d es 
a l so for a sec u r i ty i n te rest i n  t h e  p roceed s. 

I n  t h e  nor ma l  cou rse of  e v e n ts ,  t h e  r i g ht to  asse rt a secu r i t y  i nte rest i n  
p roceed s  i s  i m p ortan t i n  i n v e n to r y  f i n a n c i n g  s i t u at i o n s  w h e re t h e re i s  a n  e x p ress 
or i m p l i ed p o w e r  g i v e n  to t h e  d e b to r  to s e l l t h e  o r i g i n a l  col l ate ral . T he sec u r e d  
p ar t y  k no w s t h at t h e  o r i g i n al col l at e r a l  i s  t o  b e  sol d an d ,  con se q u e n t l y ,  l oo k s  to 
t h e  p roceed s  as i ts col l at e r a l . Ho w e ve r ,  t h i s  i s  n ot t h e  o n i y  s i t u at i o n  i n  w h i c h  t h e  
sec u r e d  p a r t y  h as a sec u r i ty i n te rest i n  t h e  p roceed s.  S u b c l au ses ( a) an d  ( b )  of 
s u b sect i o n  ( 1 )  are to be read con j u n ct i v e l y .  W h e re t h e  sec u red p arty h as n ot l ost 
i ts sec u r i t y  i n te rest i n  t h e  o r i g i n a l  col l ate ral, i t can assert t h at secu r i ty i nt e rest 
a n d ,  as w e l l ,  c a n  ass e r t  i ts stat u to r y  sec u r i t y  i nte r est i n  t h e  p roceed s. I n  o r d e r  
to p re v e n t  i n j u st i ce,  t h e  s u b sect i o n  q u a l i f i es t h i s  r i g h t. W he n  t h e  sec u red p a rt y  
e n fo rces 1 ts sec u r i t y  i nt e r est a g ai n st t h e  o r i  g i n a ! col l ate ra l  a n d p roceed s, i t  c a n not 
r ecove r  mor e  t h an t h e  m a r k et v a l u e  of t h e  o r i g i n a l  col l atera l  at t h e  d ate of t h e  
d ea l i n g . T h e  o p e r at i on of t h i s  asp ect of t h e  s u bsect i o n  i s  d i s p l ay e d  i n  t h e  
fol l o w i n g  sce n a r i o : 

S P 1  l oan s to D t h e  s u m  of $5000 a n d t a k es an d p e rfects a secu r i ty 
i n te r est i n  a b l u e  automo b i l e o w n e d  b y D a n d h e l d b y  h i m  as con su m e r  
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good s.  At t h e  d ate of t h e  l oa n , t h e  a u tomob i l e h a d  a mar k et v a l u e  of 
$5000. T wo y ears l ate r ,  w i t h o u t  t h e  ex p ress o r  i m p l i ed con se n t  of S P 1 , 
D se l l s  t h e  b l u e  a utomob i l e  to B. At t h e  t i me of t h e  sal e t h e  automo b i l e 
i s  w o rt h  o n l y  $3000 b ecause of d e p rec i at i on . B g i ves to D as p ay me n t  
$ 1 000 an d a " t rad e- i n i n  t h e  fo rm of a r e d  a u tomob i l e  w o rt h $2000. D 
d i ss i p ates t h e  $ 1 000 an d b ecomes i n so l v e n t ,  an d S P 1  e n fo rces i ts 
secu r i t y  i n te rest i n  t h e  o r i g i n a l  co l l ate ra l  ( t h e  b l u e a utomo b i l e )  a n d 
t h e  p roceed s  ( t h e  red au tomo b i l e ) .  

T h i s i t  i s  a l l o w e d  to d o  u n d e r  sect i o n  28( 1 ) ,  b u t  i n  s o  d o i n g ,  i t  c a n  recove r  
on l y  $3000, w h i c h  w as t h e  va l u e  of t h e  b l u e  car at t h e  d ate of t h e  sal e t o  B .  E ve n  
t hou g h  t h e re remai n e d  $5000 o w i n g  t o  i t  at t h e  d ate of t h e  sa l e of t h e  b l ue ca r to 
B ,  o n l y  $3000 of i t  w as sec u r e d  d e bt. If  t h e  sa l e h ad not tak e n  p l ac e  a n d SP1 h ad 
d ec i d e d  to e n fo rce i ts sec u r i ty i nte rest at t h at t i me,  i t  w ou l d  recove r  o n l y  $3000. 
T h i s b e i n g  t h e  case, t h e re i s  n o  reason w h y  i t  s h ou l d  b e n ef i t  at t h e  e x p e n se of 8 
m e re l y as a res u l t  of t h e  h a p p e n i n g  of a n  e v e n t  ( t h e  sal e of t h e  b l u e a u tomob i l e  to 
B)  t h at i t  d i d  n ot con tem p l ate h ap p e n i n g  w h e n  it  e n te re d  i n to t h e  sec u r i t y  
ag reeme n t  w i t h  D .  

T he l i m i tat i o n  set o u t  i n  t h e  sect i o n  m i g ht h av e  i nt_§!r- g.a rtes effects bet w ee n  
t h e  sec u red p a rty  an d t h e  d e bto r .  I n  t h e  v e r y  u n u s u al s i t u at i o n  w h e re t h e re i s  
n o  t h i r d  p a r t y  i n vo l v e d  b u t  t h e  sec u re d  p a rt y  h as avai l ab l e  b ot h o r i g i n al col l atera l  
an d p rocee d s ,  the  sec u red p a rt y  w ou l d  b e  l i m i te d  to  the  v a l u e  of  t h e  o r i  g 1  n ai 
col l atera l  at t h e  d ate of t h e  d i s p os i t i o n .  B u t  t h e re can b e  n o  o b j ecti o n  to t h i s . T h e  
ses:;u red p a rty mad e i ts b a r g ai n w i t h t h e  d e b to r  o n  t h e  ass u m pt i o n  t h at i t  wou l d  b e  
sec u red to t h e  v a l u e  of t h e  o r i g i n a l  col l atera l . I t  d oes not con t em p l ate t h e  
p rocee d s  s i n ce i t  h as not g i ve n  t h e  d e b to r  t h e  r i g ht t o  d eal w i t h  t h e  or i g i n a l  
col l atera l  i n  s u c h  a w ay a s  t o  c reate p roceed s. I t  i s  an  e n t i re l y fort u i to u s  eve n t  
t h at i t  i s  h as e n h an ce d  sec u r i t y  a s  a res u l t  o f  t h e  c reat i o n  of t h e  p roceed s. T h e  
effect of t h e  q u a l i f i e r  i n  sect i o n  28( 1 ) i s  to p r-e v e n t  sect i o n  28( 1 ) ( b )  f rom p rod u ci n g  
an  u n ex p ected w i n d fal l fo r t h e  sec u r·ed p a rt y  b y  t u r n i n g  u n sec u re d  d e bt i nto 
sec u red d e b t  at t h e  ex p e n se of t h e  d e btor o r  t h e  u n sec u re d  c red i to r s  of t h e  
d e b to r .  

T h e  seco n d i m p ortant  c h an g e  to t h i s  p rov 1 s 1 o n  i s  i n  s u b sect i o n  2 ) .  U n d  r 
sect i o n  2 of t h e  ex i st i n g  Act,  i t  i s  n ecessar y  to i n d i cate a c l a1 m  to p rocee d s o n  a 
f i n a n c i n g  statem e n t  e v e n  t ho u g h  t h e  p roceed s  col l atera l  i s  of a t y p e  t h at n ee d  n ot 
b e  sep arate l y d esc r i b e d  o n  t h e  f i n a n c i n g  statem e n t. T h i s  feat u re cou l d  p rod u ce 
u n acce p t a b l e  res u l ts .  For  exam p l e, w he re the  o r i g i n al col l at e ra l  i s  acco u nts,  t h e  
p rocee d s  are l i k e l y to b e  cas h .  U n d e r  sect i o n  2 ( c )  of t h e  e x i st i n g  Act ,  i t  i s  n ot 
n ecessar y  to d es c  i b e cas p rocee d s on  a f i n a n c i n g  statem e n t. How e v e r ,  i t  1 s  
a p p a re n t l y  n ecessat- to i n d i cate t h at p roceed s  are b e i n g  c l ai m e d  b y e sec u red 
p a rt y .  ( See �-�nt ral Ref_r i gerat i cm  & Restau rant  S_§ r v i ces I_n�� v .  c�n?d i an_lmQ_§!r i a l  
_Ban k _Qf__ Comrrte r�� ( 1 986 ) ,  47 Sas k .  R .  i 24 ( Sas k .  C . A . ) . ) T h e  Com m i s s i o n  h as 
C•)n c l u d ed t h at t h i s  s h ou l d  n et b e  a req u i rem e n t .  T i s  n o  n ee d  tc::; i d i cate o n  
a n a n c i n state m e n t  t h at cas h p roceed s  a r e  b e i n g  c 1  m e d . T i s  can ass u  
i n  ev e r y  case. U n d e r  sect i on 28( 2 ) ( c )  of t h e  p roposed Act,  t h e  p e rfected stat u s  of 
a sec u r i ty i nte rest i n  o r i g i n a l  col l atera l  exte n d s  to  cas h p mceed s w i t hout t h e  n ee d  
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to i n d i cate t h at p roceed s  are b e i n g  c l ai me d .  S i m i l ar l y ,  u n d e r  sect i o n  29{ 2 ) ( b ) ,  t h e  
p erfected stat u s  o f  a sec u r i ty i nte rest i n  o r i g i n al col l atera l  exte n d s  t o  p roceed s  
col l ate ra l  of a k i n d t h at a r e  w i t h i n  t h e  d esc r i p t i o n  of t h e  o r i g i n a l  col l atera l  w i t hout  
the  n eed  to  i n d i cate i n  t h e  f i n a n c i n g  statemen t  t h at a c l ai m  is  mad e to s u c h  
p roceed s. 

It  w i l l  b e  noted t h at t h ere i s  n o  separate d ef i n i t i o n  of " cas h p rocee d s "  i n  t h e  
p roposed A c t  a s  t h e re i s  i n  sect i o n  2 ( 1 ) ( ee )  of t h e  ex i st i n g  Act.  Tpe su b stance of 
t h e  d ef i n i t i o n  h as b ee n  i n co rporated i n  sect i o n  28( 2 ) ( c ) . 

T h e r e  i s  a c h an g e  i n  sect i o n  28( 3 ) .  U n d e r  t h e  ex i st i n g  p rov i s i o n , t h e  1 5  d ay 
" g race p e r i od " r u n s  f rom t h e  d ate t h at t h e  d eb to r  rece i ves t h e  p roceed s .  T h i s  
p rov i s io n  can  c reate u n ce rta i n t y  i n  s i t u at i o n s  w h e r e  t h e  p roceed s  are  i ntan g i b l es 
a n d  i t  i s  d i ff i c u l t  to d ete r m i n e w h e n  t h e  d e b to r  h as rece i ve d  t h e  p roceed s. U n d e r  
t h e  p roposed Act ,  t h e  " g race p e r i od " ex p i res 1 5  d ay s  aft e r  t h e  sec u r i t y  i nte r est 
i n  t h e  o r i g i n a l  co l l atera l  attac h es to t h e  p roceed s. 

( ex i st i n g  Act ) 

29_{1} W he re a d ebtor sel l s  or l eases goods_ that are su b ject to a 
sec u r ity i nterest_J�.nQ_ ttl_t;LQoods are retu rned to or repossessed 
_t?_y: 

0:0 � _ _transfer:ee __ of chat!�_L__paper or a person hav i ng_1! 
§g_§J,!f'l1Y_j_fltere§t lD_i!n i ntan_gj_QJ�r�_su l t i n g  f rom the  sale 
Qr _!_fi_as�_QLtb_ELQOOg_§_; 

i�J ct_§�cu r_�(:t_lli!fj:y_� ho h�Q__� __ sec_u rity i nterest i n  the goods 
�t_th�_:ti_me _ _lll_�_...,_�r�_§QI_Q__gr_je{lsed or anyone c lai m i ng 
fr_om _QL_IJIJQ�[ bl m_; 

tl:l�--�EZ_GQr_i_:ty_j n tere�JJn�ntioned i n  .c l au se (c) attached a_gai n i f  
thJLQP_Ug_<!tLQf'l_Se(;IJ_red rEZ_rn_c�1f1§_ u n f u  lfi I I  ed_.__a_n d ,  if_j:he sec_u r ity 
intgr�§tJttas _pgr::f�ct�.Q_Q_y__r_�strat ion at_!_tle t i me of t h e  sai�_Q[ 
l���!L�rt�Lth� _ _r_ggj_st rat.LQ1Li_$ _ _ E:lff�1;_i ve at t h e  t i me of retu r n  or 

L�QQ§_�E:!-�§iQn_ ___ QL_t h� __ gQQd s_,__noj:bJn_g__fu_rtt)er:__ i s  rE_!IDdreQ__j:Q 
yg_rrt:jJ1J!� __ j:_b� _p_�_r_fectet(i__§j:_crr•J§_,__Q ut_,_j_r}__ _!\.f1Y ott:L� case_.__th � 
§gC4L�d _ _ p_�c_ty __ _ mLg:rL_tq_!s_fL__possession of t h e  retu r n ed or.:: 

n;::p_Qs.§�§§�Q _ __ g_QQg_§ _ _  QL ill!-Htl__r_eg i ster:_ _ _hiL§gcurltY i n terest I n  
tbem. 

(2) A_§.�gjl_rity_Lfli:�L��tiD_JlQQds_t h at attach es w h i l e  the  good s  are 
ln J:b_E;!_ QQ§§?§§tQILQfJLbJJYer _ _gLf!_L�§§ee of_j:he _Qe btqr_cm<Lthat 
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l!u>.erfected before the goods are r�turn�d Q[_[epossessed has 
p riorijy_over: the secu ri ty i nterest mentioned i n  cl ause__{j� 

ffi W here a sal e or l ease creates_�hatt�J!P_�r_and the goods are 
retu rned .. or repossessed, the u npai d transferee of the chattel 
Qaper has a secu rity i nterest i n  the goods, and .  if  t h e  unpai d 
:transferee took posses�ion of the chattel pape r  i n  t h e  ord i nary 
cou rse of b usi n ess and for new val ue, the t ransferee's secu rity 
i nterest has priority ove r  the secu ri ty i nterest mentioned i n  
c lause ( 1  )(c)  and has �ri ty_Qver _j! sec_I,J rlj:_y_Jnterest i n_!b� 
retu rned Q[_[_ep�ssed goods as af:ter-:�cg u i rf:!Q_p roperty .�l!!ch 
fi rst attaches on retur n  or �session. 

{1:.} Where a saJe or l ease creates an i ntan g i ble .!lnd� .. t he goods tt.r� 
retu rned or repossessed, the secu red party w ho had the 
secu rity i nterest i n  the I ntang i b l e  has a secu rity I nterest i n  the 
goods, b ut the secu ri ty i nte rest mentioned_ l n  c lause ( 1)(c) has 
_p_rl or l ty over such i nterest. 

UU A secu rity i nterest asserted u n der su bsections (3) and (4) is a 
perfected secu rity i nterest i n  the goods w hen the secu rity 
l nteres:tl_n the c!'latt.el paper or l ntan.gj_b l e  was_g�rfect�.9_,_b utJt 
becomes u n perfected 1 5  days after the day of retu r n  or 
repossession of the goq_ds, u n l ess the secu red parj:...Y..Qerfect�Lb.l.§ 
i nt�rest_jn_ Jh�oods _Qy tak i ng posses§iOI'!_QL1hem _ _ Q_[ 
regi steri ng h is  secur ity i nterest i n  them before the exp i ry of 
thi!_UfLg�y_period 

� 

* * * 

( p roposed Act ) 

29( 1 ) Where a d ebtor sel ls  or l eases goods that are su bject to a 
secu rity I nterest u nder ci rcumstances i n  w h ic h  t h e  b u ye r  or 
l essee takes f ree of the secu r i ty i nterest u n d e r  section 28( 1 )(a)  
or 30, th e  sec u r i ty i nte rest reattach es to the goods i f  

(a) the goods are retu r ned to, sei zed or repossessed b y the 
debtor or by a transferee of chattel paper created b y the 
sal e or l ease, an d 

( b )  the  ob l i gat ion secu red remai ns u n pai d or u n performed , 

(2) Where a secu rity  i nterest reattaches u n der su bsection ( 1  ), the 
pe rfect i on of the sec u r i ty i nte rest and the t i me of reg i st rat i on 
or perfect ion Is  determ i ned as if the goods h ad not been sol d or 
l eased i f  the secu r ity i nte rest was perfected b y  reg i st ration at 
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the t ime of the sale or lease and the registration is effecti ve at 
the time of the return. seizure or repossession. 

(3) W h ere a sale or lease of goods creates an account or chattel 
paper, and 

(a) the account or chattel paper i s  transferred to a secured 
party,  and 

(b) the goods are returned to, seized or repossessed by the 
debtor or b y  the transferee of the chattel paper, 

the transferee of the account or chattel paper has a security 
interest in the goods that attaches w hen the goods are returned ,  
seized or repossessed. 

(4) Notwithstanding section 24( 1 ), a security interest in goods 
ari si n g  under subsection (3) i s  perfected I f  the secu rity Interest 
in the account or chattel paper w as perfected at the t ime of the 
return, seizure or repossession, but becomes unperfected on 
the exp i ry of 1 5  days thereafter unless the transferee registers 
a financing statement relatin g  to the security interest or tak es 
possession of the goods by seizure, repossession or otherwise, 
before the exp iration of that period. 

(5)  A security interest in goods that a transferee of an account h as  
under subsection ( 3 )  is subordinate t o  a perfected security 
interest arisin g  under subsection (1 ) and to a security interest 
of a transferee of chattel paper arising under subsection ( 3). 

(6)  A security interest in goods that a transferee of  chattel paper 
has under subsection (3) has priority over 

(a) a security interest in goods reattach ing under subsection 
(1 ),  and 

( b )  a security interest in goods as after-acquired property 
that attaches on the return, sei zure or repossession of the 
goods, 

if the transferee of the chattel paper would have priority under 
section 31 (6)  as to the c hattel paper over an interest in the 
chattel paper claimed by the holder of the security i nterest i n  
the goods. 

( 7 ) A security interest in goods g iven by a buyer or lessee of the 
goods referred to i n  subsection (1 ) that attach es w h i le the goods 
are in the possession of the buyer, lessee or debtor and that i s  
perfected when t h e  goods are returned, sei zed or repossessed 
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h as priority over a security I nterest in the goods arising u n der 
this section. 

COM M E NT 

W h i l e  t h i s  secti o n  h as b ee n  a l most total l y  rest r u ct u red so as to p rov i de 
g reat e r  c l a r i t y ,  t h e re are n o  c h an g es i n  t h e  po l i c i es t h at u n d e r l i e  i t. 

( ex i st i n g  Act ) 

30(1) A buyer or lessee of goods sold 9r leased in the ordinary course 
of business of the seller or lessor takes free of any perfected 
or unperfected security interest t herein given by or reserved 
against the seller or l essor or arising under section 291 w hether 
or not the b uyer or lessee k nows of it, unless the secured party 
proves that the b uyer or lessee also k nows that the sale or lease 
constitutes a breach of the security agreement. 

ill A b uyer or lessee of goods bought or leased�ari!Y_for: 
personal, family, househ old or_ farming_ uses takes free of a 
perfected security interest irJ th__!Uloods if; 

l!!l he gives new value for his interest; 

IQ) he bought or leased the goods w ithout notice of the 
security interest; and 

W h e  receives delivery of the goods. 

ill Su bsection (2) does rtot app l y  to a security interest _in:  

l!!2 a motor vehicle as defined in the regulations; 

ill goods w hose purchase pr:ice exceeds $500 or. in the case 
of a lease, w hose retail market v�tue exceeds i§QQ"" 

ill For the purposes of subsections (1) and J.Z.ba sale may bE!__f_g_r 
cash, b y  exchange for other property or on credit_I_and ir.ci �_Q_es 
de l i ver i n g  goods _ or docu ments of titl e  under a pre-ex i stin g  
pontract for__ sale, but does not include: 
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1.Q} a t ransfer as secu rity for, or i n  total or parti al 
sati sfaction of, a money d e bt; or 

�) an y past l i ab i l i ty. 

llil A b u yer or l essee of goods takes free of a secu rity i nterest that 
i s  temporari l y  perfected u n d e r  s u bsection 26(2}, 28(3) or 29(5), 
or a sec u r i ty I nterest. t h e  perfection of w h i ch Is conti n ued 
u nd e r  su b secti on 49(2)  d u ri ng any of the 1 5-day periods 
mention ed i n  t h at s u bsection, If:  

W he g i ves new val ue for h i s  i nterest; 

ill h e  boug h t  or l eased the goods w it hout not i ce of the 
sec u r i ty i nte rest; and 

{£} h e  recei ves del i very of the goods. 

* * * 

( p roposed Act ) 

30( 1 )  For t h e  p u rposes of th i s  section , 

(a) " b u ye r  of goods "  I ncl u d es a person w ho obtai n s  vested 
r i g h ts i n  goods p u rsuant to a contract to w h i c h  the 
person i s  a part y ,  as a conseq uence of th e  goods becomi n g  
a fi xtu re o r  accession to p roperty i n  w h i c h  t h e  person h as 
an i nterest, 

( b )  "ord i nary cou rse of b usi ness of t h e  sel l e r "  i nc l u des t h e  
s u p p l y  of goods i n  t h e  ord i nary cou rse of b us i ness as 
part of a contract for servi ces an d mater i al s, 

(c) "se l l e r "  i nc l u d es a person w ho su p p l i es goods t h at become 
a f i xt u re or accession u n d e r  a contract w i t h  a b u ye r  or 
u nd e r  a contract w it h  a p erson w ho i s  p arty to a contract 
w it h  such a b uyer. 

(2)  A b u yer o r  l essee of good s  sold or l eased i n  the ord i nary cou rse 
of b usi n ess of t h e  sel l er of l essor takes free of an y perfected 
or u n pe rfected secu r i ty i nte rest g i ven by t h e  sel l er or l essor 
or ar is i n g  u n d e r  section 28 or 29, w hether or not t he b u yer or 
l essee k nows of i t, u n l ess the  b uyer or l essee al so k no w s  t h at 
t h e  sal e or l ease const itutes a b reach of the sec u r ity  ag reement 
u n d e r  w h i c h  the sec u r i ty i nte rest w as c reated.  
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( 3 )  A b u yer o r  l essee of goods that are acqu i red as consumer goods 
or goods bou g ht for farmi n g  uses takes free of a perfected of 
u n perfected secu rity i nterest i n  the goods i f  the b u yer or l essee 

(a) gave val u e  for the i nterest acq u i red , an d 

( b )  bou g ht o r  l eased the goods w it hout k now l ed ge of the 
sec u r ity i nterest. 

(4) Su bsection (3)  does not app l y  to a secu ri ty i nterest i n  

( a) a f i xtu re, or 

( b )  goods the p u rchase p ri ce of w h i ch exceeds $1 ,000.00 or, 
i n  the case of a l ease, the market val ue of w h i c h  exceeds 
$1 ,000.00. 

(5)  A b u ye r  or l essee of goods takes free of a secu rity i nterest that 
i s  temporari l y  perfected u n der sub section 26( 1 ) ,  28(3) ,  or 29(4), 
or a sec u rity i nterest the perfecti on of w h i c h  is conti n ue d  u n der 
section 51 d u ri n g  any of the 1 5-day periods refer red to i n  those 
su bsections, i f  the b u ye r  or l essee 

( a) gave val ue for the i nterest acq u i red, and 

( b )  bou g ht o r  l eased t h e  goods w ithout k now l ed ge of the 
secu rlty i nterest. 

( 6 )  W here good s are sol d o r  l eased ,  the b u yer o r  l essee takes free 
from any secu rity i nterest i n  the goods perfected u nd e r  secion 
25 i f  

( a) the b u yer or l essee bou g ht or l eased the goods w i t hout 
k now l ed ge of the secu rity i nterest, an d 

( b )  the good s were not descri bed by ser ial n u m ber i n  the 
reg i stration rel ati n g  to the sec u r ity i nte rest. 

( 7 )  Su bsecti on ( 6 )  app l i es on l y  to goods that are eq u i pment and are 
of a k i n d  p rescr i bed b y  the regu l ations as se r i al n um be red 
goods. 

(8) A sale or l ease u n der su bsections (2). ( 3) ,  (5) or ( 6 )  may b e  

( a) for cash,  

( b )  b y  exchan g e  for other p roperty, or 
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(c ) on c red i t, 

EX I ST I NG ACT S .  30 

an d i ncl u des del i veri n g  goods or a document of title u n d er a 
p re-exi sti n g  contract for sate b ut does not I ncl u d e  a transfer 
as secu ri ty for,  or i n  total or parti al sati sfaction of, a money 
d ebt or past l i abi l ity . 

COM M E NT 

T he re are t w o  i m portant ad d i t ions  a n d  a n u m be r  of refi n ements to t h i s  
sect i on . 

T h ere i s  no eq u i v a l e n t  to sect i on 30( 1 ) of t h e  p roposed Act i n  t h e  ex i st i n g  
Act .  T h e  effect of sect i o n  30( 1 ) i s  to b ri n g  w i th i n  t h e  sco p e  of secti on 30( 2)  
t ransact i o n s  t h at ot h e r w i se m i g ht n ot be  sal es i n  t h e  o r d i n ar y  cou rse of b us i ness 
of t h e  sel l e r . T he po l i cy u n d e rl y i n g  t h i s  asp ect of sect ion 30 I s  d i sp l ayed i n  t h e  
fol l ow i n g  sce n a r i o. 

A ,  w ho i s  t h e  ow n e r  of l an d ,  ente rs i nto an ag reement  w it h  C, a 
contracto r ,  to b u i l d  a house on t h e  l an d .  I n  t h e  cou rse of car r y i n g o u t  
t h e  con t ract, C p u rc h ases a fu r n ace f rom SP u n d e r  a secu red 
i nstal ment  sal es con t ract an d i n stal l s  i t  i n  t h e  n ew l y -co n st r u cted hou se 
on A's p roperty . A pays C t h e  f u l l  con t ract p ri ce for t h e  con st r u ct ion 
of  t h e  h o u se b ut C d oes not meet i ts o b l i g at i o n s  to  SP. 

Sect ion  36, w h i c h  d eal s w i t h  secu r i ty i nte rests i n  f i xt u res, d oes n ot p rov i d e  
an y p rotect i o n  for A. ( See M an_r1 i n_g_ v .  F u r n asman Heat i n g  Ltd . [ 1 985] 3 W . W . R .  266 
( M an .  Q. B. ) aff' d [ 1 985] 6 W . W . R. 1 ( Man. C. A. ) . ) U n d er t h at sect i o n ,  SP n ee d  n ot 
reg i ster  i ts secu r i t y  i nte rest i n  t h e  fu r n ace i n  a l an d  t i t l es off i ce i n  o r d e r  t o  h ave 
p r l o t� i ty over A .  If A h ad bou g ht t h e  f u r n ace f rom C u n d e r  a con t ract separate 
f rom t h at u n d e r  w h i c h  C con st r u cted t h e  house,  he w ou l d  n ot n ee d  to re l y o n  t h e  
s p ec i al d ef i n i t i on s  conta i ned i n  sect i o n  30( 1 ) ,  s i n ce C w ou l d  l i k e l y b e  fou n d  to be 
i n  t h e  b u s i n ess of se l l i n g f u rnaces. How ever ,  s i n ce he d i d  n ot d o  so, t h e re i s  n o  
con t ract of sal e bet w ee n  A an d C an d t i t l e  t o  t h e  fu r n ace v ested i n  h i m  b y  
o p e rat i on of t h e  common l aw of f i xtu res a n d n ot p u rsu a n t  t o  a con t ract o f  sa l e.  

T h e  def i n i t i o n s  I n  secti on 30( 1 )  are d esi g n e d  to e n s u re p rotecti o n  for A .  A 
i s  d ef i n e d  as a b u y e r  of good s ev e n  thou g h  t i t l e  to t h e  fu r n ace vests i n  h i m  as a 
con seq u e n ce of t h e  good s b ecom i n g  a f i xtu re to t h e  p ropert y . C i s  d eemed to be  
act i n g  i n  t h e  ord i n a r y  cou rse of  b us i n ess of  sel l i n g  the  f u r n ace, s i n ce i t  su p p l i ed 
t h e  fu r n ace as part of a con t ract for se rv i ces an d mate r i a l s. 

Sect i o n  30( 1 ) tak es t h e  p rotect i o n  a step f u rth e r. It p rotects A ,  eve n  t hou g h  
t h e  f u r n ace w as s u p p l i e d  b y  a s u bco n tr actor u n d e r  a con t ract w i t h  C.  Fo r t h e  
p u r poses of sect i o n  30( 2 } , t h e  s u b co n t ractor w ou l d  b e  a " se l l e r "  an d t h e  su p p l y of 
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t h e  f u r n ac e  w ou l d  b e  i n  t h e  o r d i n a r y  cou rse of b u si ness, s i n ce t h e  s u b co n t racto r 
s u p p l i ed i t  as p a rt of a con t ract for se r v i ces a n d mate r i al s. 

T h er e  a r e  t h r e e  d i ff e r e n ce s  of s i g n i f i ca n c e  b et w ee n  sect i o n s  30( 3)- (4 )  o f  t h e  
p ro posed A c t  a n d sect i o n s  30( 2)-(3 )  o f  t h e  ex i st i n g  Act. U n d e r  t h e  p ro p osed Act 
t h e  v a l u e  of t h e  good s t h at can be b ou g ht f re e  f rom a p e rfected s ec u r i ty i nterest 
h as been i n c reased to $1 000 f rom $500. In ad d i t i o n ,  motor v e h i c l es q u a l i fy as good s 
t h at fal ! w i t h i n  t h e  o p e rati o n  of secti o n  30( 3 ) .  T h ey a r e  e x c l u d e d  f rom sect i o n  30( 2 )  
of t h e  ex i st i n g  Act.  U n d e r  t h e  p ro p os e d  A ct t h e  b u ye r  o r  l essee n ee d  not t a k e  
possessi o n  t h e  good s i n  o r d e r  t o  t a k e  f r ee f rom a sec u r i ty i nte rest i n  t h e  good s .  
T h i s  i s  a req u i rem e n t  of t h e  e x i st i n g  Act. 

S e ct i o n  30(6 )  an d ( 7 )  a r e  a feat u re of t h e  p ro p os e d  A ct n ot fou n d  i n  t h e  
e x i st i n g  A ct.  T hese p rov i s i o n s  s h ou l d  b e  read a l o n g w i t h  sect i o n  35(4 )  an d t h e  
r e v i sed Perso n a l  P ro p e rt y  R e g u l at i on s. T he y  mod i fy t h e  ex i st i n g  s y stem for t h e  
r e g i st rat i o n  of sec u r i t y  i nte rests i n  e q u i p m e n t  of a k i n d  t h at m u st b e  d es c r i b e d  b y  
s e r i al n u m be r  o n  a f i n an c i n g  stat em e n t. U n de r  t h e  ex i st i n g  s y stem , col l ateral  i n  
t h e  form of a moto r v e h i c l e, t ra i l e r ,  mob i l e home o r  a i r p l an e  h e l d as e q u i p me n t  m u st 
b e  d esc r i b e d  o n  a f i n a n c i n g  statemen t  b y  s er i al n u m b e r .  T h i s  r e q u i rement h as 
e l i c i te d  com p l ai n ts f rom f i n an ce r s  w ho ta k e  t h e  p os i t i o n  t h at t h i s  r e q u i remen t  
p l aces o n  t h em t h e  v e ry d i ff i c u l t  tas k of e n su r i n g  t h at an acc u rate s e r i al n u m b e r  
i s  i n c l u d e d  o n  f i n a n c i n g  stateme n ts r el at i n g  to t h i s  e q u i p me n t .  T h e i r p r i m a r y  
con ce r n  i s  t h at fai l u re t o  i n c l u d e  t h e  s e r i al n u m b e r  w i l l  r es u l t  i n  l oss o f  t h e  
col l atera l  to t h e  d e b to r ' s  t r u stee i n  b an k ru p tc y .  

T h e  Com m i ss i o n  h as t a k e n · t h e  p os i t i o n  t h at som e  v i a  m e d i a s hou l d b e  sou g h t 
u n d e r  w h i c h  fl n an ce r s  of e q u i p m e n t  can o b ta i n p rotect i o n  f rom a t r u stee I n  
b a n k ru p tcy a n d e x ec u t i on c re d i to r s  b y  r e g i ste r i n g  a f i n a n c i n g  statem en t  u s i n g  t h e  
d e b tor ' s  n ame as t h e  sol e  r e g i st rat i on c r i te r i o n  a n d  u n d e r  w h i c h  b u y e rs o r  ot h e r  
sec u r e d  p a rt i es w ho r e l y o n  se r i al n u m be r  sea r c h es a re p rotecte d . Section s 30( 6 )­
( 7 )  a n d 35(4 )  r e p resen t  t h i s  yJ� med i_g. 

T il e sec u r e d  p arty w ho t a k e s  a sec u r i ty i n te rest i n  e q u i p me n t  s g v e n  t h e  
o p t i o n  to d esc r i b e  t h e  g oo d s i n  g e n e ra l  te r m s  o r  s p ec i fi ca l l y  b y  se r i al n u m be r .  T h e 
c ho i c e  o n e  met h o d  of r e g i st r at i on ov e r  t h e  ot h e r, h o w e ·1 e r ,  i s  n ot w i t ho u t  
con se q u e n ces. If  t h e  s ec u r e d  p a rt y  c hoose s  t o  d esc r i b e  t h e  e q u i p me n t  s p ec i f i ca l l y  
b y  s e r i a l  n u m b e r, t h e  m ax i m u m  l ev e l  of p rotect i o n  a g a i n st com p et i n g  I n t e rests i s  
o b t a i n e d  T h e  s ec u r i t y  i n te rest w ou l d  h av e  p ov e r  t h e  i n t e rest of a 
s u b s e q u e n t  b u y e r  o r  l essee of t h e  good s w ho acq u i r e d  h i s  o r  h e r  i n t e re st i n  a sa l e 
o u t  of t h e  o r d i n a r y  cou rs e  of t h e  d e b to r ' s  b u s i n ess.  I t  w o u l d  h av e  p r i o r i ty ov e r  
a n y  s u b s e q u e n t  p e rfect e d  s ec u r i ty n te rest i t h e  gr)Od s ( n i es s  some s p ec i al 
p r i or i ty r u l e  a p p l i es ) ,  a n d p r i o r i ty ov e r  a j u d g m e n t  c r e d i to r  o r  t r u stee i n  
b a n k r u p t c y  of t h e d e b to r .  How ev e r, I f  t h e  s ec u r e d  p a r t y  c hooses t o  d esc r i b e  t h e  
e q u i o m e n t  o n l y  ! n  g e n e ra l  te rms,  t h e re b y  m a k i n g  a v a i ! ?,b i e  on l y  t h e  d e b to r  n am e  
a s  t h e  r e g i st rat i o n -searc h c n te r i o n ,  i ts sec u r i t y  i nt e r est h as p r i o r i t y  o n l y  w i t h  
respect t,::) j u d m e n t  cr- e d i tor s  a n d t h e  t r- u stee i n  ban ru of t h e  d eb tv .  It 
w ou l d  n ot h av e  p r i o r i t y  ove r a b u y e r  w ho acq u i r e d  t h e  e q u i p m e n t  fo r  v a l u e  a n d 
w t ho u t  n m.,d e d g e  c) f  U 1 e  �?,: c u  i ty n te re st { s.e ct i c,n �- ( 7  a n d i t  wcu l d  r1ot !1 a -1 3 

1 20 
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p r i o r i t y  ove r  s u bseq u e n t  p erfecte d  secu r i t y  i nte r ests i n  t h e  eq u i p m e n t  (sect i on 
35( 4 ) )  excep t  w he r e  a speci al  p r i o r i ty r u l e  ap p l i es. Acco r d i n g l y ,  i f  a f i n ancer of 
e q u i p m e n t  good s of k i n d s  w h i c h ,  u n d e r  t h e  Reg u l at i o n s, may b e  d esc r i b e d  b y  se r i al 
n u m be r  i s  sat i sf i e d  t h at t h e  d e b to r  i s  honest ( o r  con c l u d es t h at t h e  t rou b l e  an d  
cost assoc i ated w i t h  o b ta i n i n g  a n d reg i ste r i n g  t h e  ser i al n u m be rs of t h e  i tems of 
e q u i p me n t  t h at i t i s  f i n a n c i n g  i s  more t h an off-set b y  t h e  r i s k  t h at t h e  d ebtor i s  
d i s ho n est ) b ut w an ts p rotect i o n  aga i n st pote n t i al i nsol v e n c y  of t h e  d e bto r ,  i t w i l l  
p e rfect i ts sec u r i t y  i n te rest by reg i ste r i n g  a f i n an c i n g  stateme n t  t h at d esc r i bes 
t h e  e q u i p m e n t  i n  g e n e ra l  te rms.  H o w e v e r ,  a f i n an ce r  w ho w an t  f u l l  p rotect i o n  from 
i nte r ests t h at t h e  d e b tor  m i g ht c reate b y  d ea l i n g  w i t h  t h e  eq u i pment  w i l l  I n c l u de 
a se r i al n u m b e r  d esc r i p t i on of i ts e q u i p m e n t  col l ate ra l  on  t h e  f i n an c i n g  statement 
t h at i s  reg i ste red so as to p erfect i ts sec u r i ty i nte rest. 

( ex l st i  n g  Act ) 

31_ill A hol der  of money h as pr ior ity ove r  __ooy_ secu r i ty i nte rest i n  i t  
Q_erfected u nd e r  s�j:ion 25 __ or _tem_t>.orari l y  perfected u n de r  
sy_Qse�j;:_lon 28(3}jf t h e  hol der;  

W aG._q_u i red_j:_he money _ w !j:_bpu t  not i ce that i t  was su bject to 
�-�_ecu rityjrl_t!:!resj:;_ o r  

.Li;>J w as a hol der for val u e. _ w heth e r  or not h e  acqu i red the 
roon�y w it hout not i ce _ that I t  was su bject to a secu r i ty 
lnt�_e§_t. 

12J Notwj_tb§tanctirul su bsections ( 1 ) and (3), a c red i tor w ho recei ves 
money or _an i nstrument d raw n or made b y  a d ebto r  and 
d e l i vered i n  payment of a debt ow i ng to h i m  b y  that debtor 
takes free fr.Qm_!!_ se�u r i ty I nterest i n  t h e  money o_[J_nst rument 
g__raw n _or:_ mt:!_d.!L_Qy__th e _d el:!tor.:__ w heth e r  or  not t h e  c red i tor__has 
.!1Q.ti c�_Qf_ the_��-Yrltrj_flte_re!?..t, 

1_�) _A_J!Q[_chaser of an i 11strum_�11t _  o r  a sec u rity has _t>.rior ity over 
an__y __ §egu r i ty i nte rest i n  t h e  i nstrument or secu r!.1Y:_�ecteq 
_l!rtder:_§_�tiof1_2.Q_.Q.I:_ temQor!!ffu_perfec:t:ed __ u n d e r  __ .§.ection 26 or 
�yjl_sectiqr:L28l3lJ:L1b_ffL.Q u rc IJ.�?�r: 

LbJ _<:!g_g_yJ.r�d _the .lD§_tr_ument __ Q.[__.§.ecu rlty_ w  i tt:!Q.Y1 not i ce that 
it_.!IJ!§_ _§y_.Qj_�ct_ to _i:l_§.�Y rtty_j n�_[.§St;_ an_Q 
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{!} A hol der to w hom a negoti ab l e  document of title has been 
negotiated has p riority ove r  JIDY__ i nterest i n  the negoti able 
document of t it le  that is perfected u n d e r  section 25 or 
temporar�rfected u n de r  section_26 or su bsec.:tion 2�.1_ i f  1;h� 
hol d er: 

W gave val u e  for the document of tit le; an d 

ru took the negotiab l e  document of t it le without notice that 
i:L was _ __§_u b lect to a �u_rlliJraterest, 

.(§] ��chaser of chatte�er w ho took possession of it I n  th� 
ord i nary cou rse of busi n ess and w ho gave new val u e  for i t  has 
p riorl!.Y_gver_: 

W any secu rity i nterest t hat. i n  the case of chattel paper 
clai med as ori g i nal col l ateral , w as perfected u n d er secti on 
25 or any secu rity inte rest in it as proc�ds of eq u i pment 
or . cons_umer 909ds, if_ t h�_p_y_rch�e r  t!_c_gyjred t h e  _G._fl�"tlm 
paper w i thout noti ce that i t  was su b ject to a secu rity 
interest; 

H:U aQY___§�urlty __ jnter�st JD_l:L as _proc;eed s  of i n ve ntory� 
w hether or not the p u rchaser has noti ce of t h e  secur i ty 
lrrterest� 

* * * 

( p roposed Act ) 

31 ( 1 ) A holder of money has p riority over a security i nterest i n  it 
perfected u n de r  section 25 or temporari l y perfected under 
subsection 28(4) if the holder 

(a) acquires the money without k nowled ge that i t  is  subject 
to a security interest, or 

( b )  is a holder for value, whet her or not that person acquires 
the money wi thout k nowled ge that it is subject to a 

security interest. 

(2) A creditor who recei ves an instrument drawn or made b y  a 
debtor and delivered in payment of a d ebt owin g to the creditor 
by that d ebtor has p rior ity over a security interest in the 
instrument whether or not the creditor has knowledge of the 
security interest at the time of d elivery. 
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( 3) A p u rchaser of an i nstrument or a secu rity has p riority over 
any secu r i ty i nterest in  the i nstrument or secu rity perfected 
u n der section 25 or temporari l y  perfected u nder subsection 28(3 )  
i f  the p u rchaser 

(a)  gave val u e  for the i nstrument or secu rity, 

( b )  acq u i red the i nstrument or secu rity w i t hout k now led ge 
that i t  is  subject to a secu rity I nterest, and 

(c ) su bject to paragraph ( d ) ,took possessi on of the  I nstrument 
or secu rity,  and 

( d ) w he re the secu r ity i s  of a k i n d  that i s  transferred by an 
entry i n  the record s  of a c l eari n g  corporation, an entry 
h as been make i n  the records of the app ropriate c leari n g  
corporation i n d i cati n g  that the secu rity  has been 
transfer red to the p u rchaser. 

(4) A hol der  to w hom a negoti ab l e  document of t it le  i s  negotiated has 
p riority ove r  a secu r ity i nterest i n  the document of t it le that i s  
perfected u n de r  secti on 26 o r  su bsection 28(4) i f  the hol der 

(a)  gave val ue  for the document of t it le, and 

( b ) acqu i red the document of tit le  w it hout knowl ed g e  that it 
i s  su bj ect to a secu r ity i nterest. 

(5 ) For the p u rposes of su bsections (3)  and (4), a p u rc haser of an 
i nstrument or a sec u r i ty or a hol d e r  of a negotiab l e  document 
of t it le  w ho acq u i red it u nd e r  a transaction ente red i nto i n the 
ord i nary cou rse of the transferor's b usi n ess has k now l ed ge 
on l y  if the p u rch aser acq u i red the i nterest w it h  k now led g e  that 
t h e  transaction v iol ates the  terms of the sec u r ity ag reement 
c reati n g  or p rov i d i n g  for the  secu r i ty i nte rest. 

(6)  A p u rc h aser of chattel paper w ho takes possession of i t  i n  the 
p u rchaser's ord i nary cou rse bus i n ess and for new val ue h as  
p r iority ove r  any secu rity i nterest i n  the  chatte l  paper that 

( a) w as perfected u n der section 25, i f  the p u rchaser does not 
have k now l ed ge at t h e  t i me of tak i n g  possession that the 
chattel paper is  s u b j ect to a secu r ity  i nterest, or 

( b ) has attached to p roceed s  of i nventory u n de r  section 28, 
w hatever the extent of the  p u rch aser's k nowled g e. 
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COM M E NT 

T h e re are n ume ro u s  sty l i st i c c h an ges i n  t h i s  sect i o n , b u t  on l y  t wo chan g es 
of s u b stance.  T h e  f i rst i s  t h e  refer e n ce to the t ransfer of u nce rt i f i cated o r  
d e pos i te d  sec u r i t i es .  Secti on 3 1 ( 3 )  i s  d es i g ne d  to accommod ate t h e  g row i n g  
p ract i ce d eal i n g  w i t h  sec u r i t i es w i t h o u t  t ra n sfer of sec u r i ty ce rt i f i cates.  ( See a l so 
sect i on 24(  3 ) .  ) 

T h e re i s  n o  eq u i va l e n t  i n  t h e  ex i st i n g  Act to sect i o n  31 (5 )  of t h e  p roposed 
Act .  T h i s  n e w  s u b sect i o n  i s  d es i g ne d  to refl ect b u s i n ess p ract i ces mor e  
acc u r ate l y .  It  i m p l em e n ts,  i n  t h e  context of d ea l i n gs i n vo l v i n g  sec u r i t i es ,  
i n st r u me n ts an d n e g ot i a b l e  d oc u m e n ts o f  t i t l e, t h e  pol i cy t h at i s  I m p l emented i n  
sect i o n  2 i n  t h e  con text of sal es  of good s.  

F re q u e n t l y ,  a sec u r i t y  i nte rest w i l l  be tak e n  i n  a l l of t h e  p erso n a l  p roperty 
of a b u s i n ess d eb to r ,  i n c l u d i n g  p ro p e rt y  i n  t h e  form of sec u r i t i es ,  i n st r u ments o r  
n e g ot i ab l e  d oc u me n ts of t i t l e. Perso n s  w ho d ea l  w i t h  t h e  d eb to r  i n  t h e  o r d i n a r y  
cou rse o f  b u s i n ess m a y  w e l l b e  a w are of t h e  fact t hat t h e  d e b to r  h as g i ve n  a 

g e n e ral e n c u m b rance o n  i ts assets, b u t  w i l l  assu me t h at t h e  d e b to r  r e m a i n s  free to 
d ea l  w i t h  n e g ot i ab l e  assets s u c h  as sec u r i t i es ,  i n str u m e n ts a n d n e got i ab l e  
d oc u me n ts of t i t l e u nt i l t h e  sec u r e d  c red i to r  tak es step s  to e n force i ts secu r i ty 
i n te rest b y  t h e  a p po i ntment of a rece i v e r  o r  oth e r w i se .  U n d e r  t h e  c u r rent Act,  
p e rson s  w ho acq u i re sec u r i t i es ,  i n st r u m e n ts or n e g ot i ab l e  d oc um e n t s  of  t i t l e  w i t h  
k no w l ed g e  of t h e  fact t h at t h e  d e b to r  h as e n c u m b e re d  i ts assets r u n t h e  r i s k  of 
b e i n g  su bord i n ated to a sec u r i t y  i nte rest I n  t h e  assets of t h e  d e b to r  e v e n  thou g h  
t h e  d eal i n g  ap peared to b e  i n  t h e  o r d i n a r y  cou rse of b u s i n ess. T h e  Comm i ss i o n  
h as con c l u d ed t h at t h i s  r i s k  s h ou l d  b e  removed . Sect i o n  31 ) i s  d es i g n ed to d o  
t h  s. 

Sect i o n  3 1 ( 2 )  of t h e  p Act,  u n l i ke i ts cou nte r p a rt n t h e  e x i st i n g  Act ,  
d oes not con ta i n a referen ce to " mo n e y " ,  T h i s  refe r e n ce w as d rop p e d  b ecau se i t  
i s  red u n d ant .  S i n ce a c re d i to r  w ho rece i v es mone y  i s  a ho i  for v a l u e, t h e  
pos i t i on of a c re d i to r  w ho i s  g i ve n  mon e y  i n  p ay me n t  of a o w i n g  b y  a d e b to r  
i s  ad d ressed i n  sect i o n  31 ( 1 ) ( b ) . 

( ex i st i n g  an d p roposed Act ) 

32 W h e re a person i or·d i nary cou rse of ness r n i s h es 
mate r i al s  o r  serv i ces w ith  respect to goods that are su bject to 
a sec u r i ty i nterest, any  l i en  t h at  h e  has i n  respect of s u c h  
mater ial s  o r  ser v i ces h as p r iori t y  ove r  a perfecte d  sec u r i ty 
i nte rest u n l ess t h e  l ie n  i s  g i ven b y  an Act t h at p rov i des that 
th e  l i e n  does not h av e  such p rior ity.  
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PROPOS ED ACT S .  3 3  EX I ST I NG ACT S .  3 3  

COM M E NT 

T he re are  no  chan g es i n  t h i s  p rov i s i on.  

( ex i st i n g Act )  

33 T he r i gh ts of a debtor i n  col l ateral may be t ransferred 
voi!JJJJ:<:!ri i Y  or i n vQ!JJJrt�d..!.Y__tlotw ith§tan d i n g a g_rov i sion i n  ttl� 
§ect,JrttY f!g rement_.Rr91:1! bit i n g  tran§fer or d ec l ari n_g a t ransfer 
to l:l� JL Qefau l t. Q1Lt_.no transfer:__Qiej u d i ces the r i_g hts of the, 
§ecu red party u n de r  the secu rity ag reement or otherw i se. 
j nc l u d i n g the r i g ht to treat a p roh i bi ted t ransfer as an act of 
�efau l t. 

* * * 

( p roposed A ct )  

33( 1 ) For the p u rposes of t h i s  section, "transfer" i nc l u des a sal e, t he 
c reation of a secu ri t y  i nterest or a t ransfer u n de r  j u d g ment 
enforcemen t  p roceed i n gs. 

( 2 )  T h e  ri g hts of a d ebtor i n  col l ateral may be t ransfe rred 
consensuall y or b y  operation of l aw notw ithstan d i n g  a p rov i s ion 
i n  the secu rity ag reement p roh i b i t i n g  t ransfer or d ec l ari n g  a 
t ransfer to be a d efau l t, b u t  a t ransfer b y  the d eb tor does not 
p rej u d i ce the r i g hts of the secu red party u n d er the ag reemen t  
or oth e r w i se, i ncl u d i n g  t h e  r i g ht to treat a p roh i b i ted t ransfer 
as an act of defau l t. 

COM M E NT 

S&.�ct i o n  .33 ex i st i n g  ;.� ct conta i n s  n o  eq u i v al e n t  to sect i o n  33( 1 ) of t h e  
Act. h e  n e w  su  is  d es i g p r i ma r i l y  to  ad d ress smal l 

u al p ro b l em associ ated sect i on of t h e  ex i st !  g Act .  

Sect i o n  3 3  essent i a l l y  a of t h e  ef i n t i o n  of a secu r i t y  i nterest"  Its 
roi to m a k e  't  c l ear t h at a ty  i n te rest ! s  a c h a r g e  an t h at t h e  i s  
t h e  "ow n e r "  of t h e  p e rso n a! p ro p e rt y  s u b j ect to t h e  sec u r i ty i n te rest. T h  
ow n e rs h i p  i nt e rest can b e  vo l u n t a r i l y  t ransfe r re d  o r  e n c u m b e red b y  t h e  d e btor 
or can be se i z e d  an d so l d u n d e r  j u d g m en t  e n fo rcem e nt measu res. A c l a u se i n  the 
sc;c ag ree rr"� n t  rov i d i n g  t h at t i t l e to t h e  col l at era l  remai n s  o r  v ests i n  t h e  
sec party t'oh i b i t i n g  d ebto r  frorn e n at l n g  c h a r g i n g  h s h e r  
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r i g hts  i n  t h e  col l ateral does not affect t h e  pow e r  of t h e  de bto r  to d ea l  w i t h  t h at 
i nte rest. 

T h e  p r i ma r y  rol e of section 33( 1 ) of t h e  p roposed Act i s  to make i t  c l ear t h at 
sect ion 33( 2 )  app l i es to t h e  c reat ion  of sec u r i t y  i nte rests a s  w e l l as t o  d i spos i t i o n s  
of t h e  d eb tor's  r i g hts i n  t h e  col l ateral . T h e re i s  con s i d e rab l e  d o u b t  t h at sect i on 
33 of t h e  ex i st i n g  Act ap p l i es to c reat ion  of a secu r i t y  i nterest i n  the  col l ateral 
s i n ce a sec u r i t y  i nte rest d oes not i n vol v e  a " t ran sfe r "  of r i g h ts i n  t h e  col l ateral . 
It  i s  on l y  a c h a r g e  on t h ose r i g hts.  A seco n d ary rol e of secti o n  33( 1 ) of t h e  
p roposed Act i s  t o  remove dou bt a s  t o  w h at const i t u tes an i n vo l u n ta r y  t ransfe r of 
t h e  d e bto r ' s  r i g h ts i n  col l ate ral . 

( ex i st i n g  Act ) 

34( 1 )  S u b ject to .section 28, a pu rchase-money_secl.J.rlty i nteres1;_j n :  

fru _col l ateral or i ts p roceeds. other than i ntan g i b l es or 
i nventory, that is perfected w i t h i n  1 5  days after t h e  d ay 
the d ebtor obtai n s  possession of the col l ateral; or 

(Q) an i ntafl9ib l e  o r  i ts _Qroc�ds that i s  perfected .w i t h i n 1 5  
days after the d ay the.§�u rity i nterest i n  the i ntang i bl e  
attac.h�_; 

has priority over any other secu rity i nterest i n  the same 
collateral or i ts p roceeds g i ven by the same debtor. 

ill Sub Ject to section 28 anc:L.su bsection ill. of t h i s sect ion. a 
pu rchase-mone_y secu rity _ i nterest i n  i nv�ntory or i ts QJ:Q_��eds 
heis prior ity __ over any other secu rity i nt�rest i n  .JJ:HL_§ame 
col l ateral g i ven by the same debtor i f: 

fru the pu rchase-money secu rity i nterest i n  the i n ventory i s  
perfected at the time the . debtor r��y�§__DQ§se��1Qn of i t; 
and 

.Lt!J the p_yr�hase-mone_y_��c;l,l_red pa[j:y_J�ery_es a notiq:L()I! f!n...Y 
person _ _ !Lbo has regi§"t;ered a fin_(.lnci n g  stat�m�n:L. or 
secu r:JiY __ ag reement __ cpv�r i n g  the _ _ s.&nUYJ;!e or_ ls i f}_cL of  
col l ate_rgJ_._ __  u n l ess .th�L_p u rchase::mon�_y sec u red �arty 
reg i sters h i s  i nterest before that ti me, i n  w h i ch case the 
noti ce shal l be served on secu red parti es w ho h ave 
regi stered fi nanci ng statement or secu r ity ag reement§ 
coveri r:tg the same tYQ!:!_Qr k i n d  of col l ateral of th_� debtor 
before r�g_tstration .bJ'.1b.e p u rc ha§!?:::J!lQn ey secu red_pgrty. 
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f_3J I_he _not i ce req u i red i n  subsection (2) shal l :  

{5!} contai n a stateme nt that _!be person g i vi n g  the not i ce h as  
acq u i red or expects to acq u i re a p u rchase-money secu rity 
i nterest I n_ I nventory of the debtor an d i ts proceeds and 
a descri ption of the i nventory and i ts p roceeds accord ing 
to type or_ k i n d :  and 

ill be served at any t i me w ith i n  a period of two years before 
t h e  debtor recei ves possession of the col l ateral . 

{4} N_Q____Q_IJ_rchase-money secu rl:!;y_j_nterest i n  proceed s  ofi n ven):ory 

h� __ Qdority ove r  a secu rity_ i nterest i n  accou nts g i ven for new 
yal u e  _w here a fi nanci n g__§_-rntement rel ati n g  t heretoj§_ regi stered 
before the p u rchase-m9ney _secu ri ty i nterest is __Q!Lrfected or a 
fi n�rtc::i n g statement rel ati n_g__t h_er�to i s  reg i stered. 

_{§J �--IlQn-p roceed s  p u rchase-money secu r i ty i nterest has __ p riority 
over a p u rchase-money secu rity I nterest i n  proceeds u nder 
su bsections ( 1 ) an d (2) i n  the same col l ateral if the non-proceed s 
p u rchase-money secu rity i nterest i s  perfected at the t ime the 
d ebtor obtai n s  possession of the col l ateral or w ith i n  15 days 
t h ereafter. 

(_ru A perfected secu rity i nterest i n  crops or thei r proceeds, g i ven, 
_nqt__!nQre than t h ree months_ before the crops become growln_g 
cr:QID? by p l anti ng or otherw i s!!,_ to enab l e  the debtor to prod uce 
.tbe c rops d u ri ng the p rod uction season , has p r iortt.Y _ _g_y�r an 

earl i e r  perfected sec u rity i nte rest to the extent that the earl i e r  
i nterest secu res ob l i gations that were contracted _rn9IJL:than si x 
mQnths before the c rops become g row i n g  crops Qy__QIJ:lnt i ng or 
Qttl_�.L� i se, even thou g h  th�§9_n g i v i n g  t h e  consi deration h as  
!J91:i_ce of the earl i er sec_Mr..i1Y.Jn�rest. 

* * * 

( p roposed Act) 

34( 1 )  In t h i s  section, a " non- p roceeds secu rity i nterest" or " non­
p roceeds p u rchase money secu r i ty i nterest" means a secu rity 
i nterest or p u rchase money secu rity i nterest, as t h e  case may 
be, i n  ori g i nal col l ateral . 

( 2 )  Subj ect to su bsection ( 6 )  an d secti on 28, a p u rchase money 
sec u r ity I nterest i n  

(a)  co l lateral o r  i ts p roceeds, other than I ntan g i bles or 
i n ventory ,  that Is perfected not l ater t h an 1 5  days after 
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t h e  d ay t h e  d ebtor,  o r  another person at t h e  req u est of 
the d e b tor,  obtai n s  possessio n  of t h e  col l ateral , w h i chev e r  
i s  ear l i er ,  o r  

( b )  an i ntan g i b l e  o r  i ts p roceeds that i s  p erfected not l ater 
t h an 1 5  d ay s  after the d ay the secu r i ty i nterest i n  t h e  
i ntan g i b l e  attach es ,  

h as p rior ity  over :an y oth�r sec u r i ty i nter�est I n  
col l ate ral g i ve n  b y  t h e  same d ebtor. 

sa.111e 

(3} S u b j ect to su bsect i on (6) and sectio n  28, a p u rchase money 
sec u r i ty i nte rest i n  i nve ntor y  o r  i ts p roceeds h as  p ri o r i ty over 
an y oth e r  sec u r i ty  I nterest i n  t h e  same col l ater al g i ven b y  t h e  
sam e  d ebto r  i f  

(4) 

• " ) 0 

(a )  t h e  p u rchase money sec u r ity  i nterest i n  t h e  i n ventory 
p erfecte d  at t h e  t i me t h e  d ebtor ,  o r  another oer�:>On at t h e  
req u est of t h e  d ebtor, obtai n s  possession of t h e  l ater al , 
w h i chever i s  ear l i e r) 

( b )  the secu red par·ty g i v es a noti ce to a ny other  secu red 
party w ho h as,  b.afon?: t h e  t i me reg i stration o·f t h e  
p u rch ase monay se'._;u rity  i nterest. reg i ster�d a n g  
statement contai n i n g  a d esc r i ption t h at i nc l u d es t h e  same 

or i n d  

( c )  t h e  not i ce refer Te d  to ! n  c lause ( b )  states that t h e  pers.':>n 
g i v i n g  t h e  expects to acq u i re a p u rchase money 
secu r i t y  i nterest i n  i nventory of the d e btor, an d descri b es 
t h e  i n v,� n tory by i tem ki  d ,  an d 

( d )  t h e  not i ce g i ve n  before d e btor,  or anoth�)r  per�.nn 
at the  req uust t h e  d ebto(, ob nc possessi on of the 
col l ate ral , w h i c h ev e r  Is ead i e r. 

A not ice n:fer red to i n  su b secti on ( 2 )  may be g i ven n 
accardarv::e w i th se,cti on 58 o r  b y  reg i st<1red mai l sd d ressed to 
the  ad d ress of t h e  p erson tc be n ot i f i ed as i t  app ears i n  t h e  
f i n an c i n g  statement red to i n  su bsection ( 2 ) (  ).  

S u b j t'lct section 7:8, p u r  money se"Cu i nterest i n  
goods an d i ts p roceeds,  tak e n  a sel ler ,  l essor or cons i g nor 
of the col l ateral , th9.t i s  perfected 

(a)  i n  t h e  case of i n ventory , at t h e  date a d ebtor, or another 
pt;n:::on t h e  req lc"est t h F.:!  d ebtor, o bta! 
of the  col l ate ral , w h i c hever i s  earl i er ,  and 
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( b ) i n  case of col other t h an i nv en tory, no l ate r  
th an i 5 d ays afte r a d ebto r ,  o r  anot h e r  person at the 
req u est a d e btor ,  obtai ns possessi o n  of t h e  col l ate ral 

i ch e v e r  ! er,  

h as i ty ove r  oth er p ts  money 
the same l ate ral g i v e n  the same debtor. 

i nterest 

(6) A non -p secu r i ty n te rest i n  accr.>u n ts g i ven new 

(7 )  

( 9 )  

val p r i or l t) : �; i nterest ; 
t hE:: ,::te e, ',J nts as statement 

g to t h e  , i 1e accou ntH reg i stered 
t h e  p u rch ase n.one y  sec u n ty i nterest i s  J,J e rfected 01 a 

f i n anci n g  statemen t  r e l at i n g  to i t  i s  reg i stered . 

0Vf' 7"  
or 
i nt e r  

secu r' i t y  I nterest has p ri o r i ty 
n tr;;n�st i n  col l atE�n;i! 

p u rch ase mo1 1ey sec u rl  

i n  the case of i n v entory , at t h e  a d ebtor, o r  anot h e r  
p e rson at t h e  req u est a d ebtor, obtai n s  possessi on of 
t h e  co l l ate ral 'W't h i chever i er·, an d 

( b  t h an i not l ater 
1 5  d ay s ai ter a , or anothe r person at 

req u est of a d ebto r ,  obtai n s  possessi o n  of t h e  col l ateral , 
w h i c h e v e r  i s  earl i e r,  

For u r poses s sect i on , rtf�re goodt:> shi p ped b 
commcin car r i e r  d eb to r  o r  p e rson g nated b y  
d e btc t h e  d ebtor d <�cemed not have obtai possession 
t h e  good s I the d e b to r  obtai ned possessi o n  of t h e  
good s  or a document of t i t l e  to t h e  good s, w h i chever i s  ler. 

A p u rc h a!'ie mon e y  secu r i ty i nte rest i n an 
not d to o r  u e  i n  t h e  ! \)Geed s of 
t h e  y t h e  p mone y  
i n  h as  i sc h a rg ed 

of col l ateral doe.c; 
col l ateral after 

r i t y  i nterest 

0) A pc te rest i n  o r  thei r' roceed s  g i  
for d ebtor to u ce t h e  and g i  

g row i n g  G rops or d n g a p e r i od of six 
mon t h s  i mmed i atel y p rim- to t i me the c rops b ecome g row i n g  
c rops, has p r ior-i ty ove r  an y other secu l n terest i n  same 
co! ! �tera l g i v e n  b y  t h e  same d ebtor 
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1 )  A sectJ rity n t�:;rost i foV<d , catUe, sw n e  
or f i sh 0 1  thei r p r�Jeeed s  g i ven for val ue  to enabl e  t h e  debtor 
to acq u i re food ,  d rugs or hormones to be fed to or  p l aced i n  t h e  

(if' fi sh  h as  r ior ever an y othar i nterest n 
th e  same c.ol l ateral v e n  b y  t h e  same debtor ot!"H3r than a 
p erfftGted p u rchase moni"'Y se<';u r ity  i nt,�rest 

COM M ENT 

Su bsect ion ( 1 ) ( r ropos e d  .Act:) 

T h i s  d efi n i t i o n  rel :1t e s  us i v e l y to s u b sect i o n s  (6 )  an d ( 7  an d i s  
tc. remove y b t  to the rnean i of  " non p nY: +.�ed secu c i t y  : nt e ·· 

S u  

g n e d 

T h i s  i e q  i v a i  n t  su t ( ) of ' st i A c '  (;v� ' y  nor 
c h an g es h �:tve be e n  111ad e i n  t h e  p rvv i s lon .  U n l i k e  exi ::>t i n g  s u b sect i o n 'i ) , i t  
ad d resses t h 8  s i t u at i on w h e r e  p ossess i on of t h A  col l at e ral h as b ee n  acq u  red b y  
sorneo: HEJ at h e 1 ,:;q u est of r: e Cl f" b tor " 

S u b sect ion s (3)--(4) ( p r  opo::>e d  Act ) 

t r , eq · Vch'"nt st. · n s d of 1: h e  
ex i st i n g  c han h as b e e n  mad e I n  t h f.;  noti ce r e q u i remen ts 
a:osoci ,ne:>· secc; i t y · 1 tet  P<>ts i i n  a;' p 1cee· :  of 
i n v e n tory,  U n d e r  sect 1 o n  34( b )  of t h e  ex l st m g  ,�ct, t h e  r.oti ce m u st b e  
w i th i n  a p l'?, r i od + wo v ears th� d e htor ·-ece i \f eS rossess i o f"  
O"'l i  , h i s  e q u ' , ·em: r; t  h �·  b1�c : t s u  .; ec'1 l e  
com p l ai n t  b y  f i n an ce n:: w ho p rov i d e  cont i n uou s p rc h ase rnone v  i n v e n to r  
f t  H ln c : :3!;  i s  n t :: O Lr��� t h a �-:.u b��>:_-:�:t u e r  nc:_.__ -:es eas. y 
t h e  res u l t  t h at t n e  p u r c h ase mone y  statu s  i s  so f� v e n  t no u  h 
p r i o r  non - r u rch �se rro11 e y  fi n a'1 c e r  ... ! as n0t i n  a n y  \H ay m i s l ed b y  t h e  l <'>c k  of 

Su 

T h E  om h a �  com i tl d E  t h a ' t h e' l ai ar ,:: j u � t  f i e ' H'lC : at 
n o'. , r·e  t > r  1 '--· '1 - p  t'C h rr - ey ,, r  i s u ff i  .. i e r, 

d s  U e q  val E : m : ;ec+ ,cn 4) e x i  n g  .:\ct. h e  
s u b section (6)  rn a k �::i.� i t  d >."a r  t h at s p ec i al r i or i ty g v e n  s ec u r i ty i n ter t�st i 
acco u n ar,' ' l et n l y  ; )  n ., -p ;ee: .>c  p l i :·, h a .'� mc: .p�y ... ; u r n L:,: re: \ ; .  " 1 1 l e 
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this is imp! 
the matter., 

In existing section 34(4), there is no reason to leave any doubt in 

Su (7) ( Act ) 

There i no equi to this subsection in the exi ng Act. T subsection 
deals with very controversial issue. 

pu 
wh 

it is le to wo 
ateral. in 

rchase p goods i n,:mced in rom 
a secured 
sales contract 
issue add 
situation: 

one se�,;ureu party and in part under a �ecured instalinent 
which is botJght by secu party. The 

in su generally arises in t context following 

wantin loan bank {SP1 
:;fficient down and credit. the sell 

(SP2 ) the balance the pu price. If D gives to both SPi and 
SP2 a St-)curity interE'Jst in the .,.,..,,..,..,'"'iie, each a purchase-money 
secu nterest in it since each has supplied ue to enable D to 
;;,·:quire ri 

that section> the Act give 
;:J.y secu any other .socu ity 

rcular resu : 
priori 

tt.::;r has 
, es in c 

SasKatcn;:�war�. 

A 

given by he same debtor • By themselves, the;:;.e 
nee in t!1! provide a completely 

has riority over SP2 who has riority over SP1. his being 
een SP'\ P2 is under tion 35{1 lie 

Sas most II 
first be fol 

that section 
as a r�?sul+ Its 

go to 
ule wou 

rcial pr Under 
seller a concl 

full pu price E. 
· ve lost to som;:Y 

is 

mortgage may have been before 
he sales contract. for this that the mortgage coul 

cmly be an table on the Interest of the b yer. That inteH·est was on 
the :�·�rest uf under a csrditional C'"lntract. SP? had 
pr becausE v.;ould hE: ht 
if '· been m'' g drafL of 
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strength nee 35(1) has been the appl!cab pric)rlty rule in 
SaskatchevHm for the last �even years w the res�..;!t thar secured ;,.:;ellers cannot 
argue that they are being asked to carry on business in the context of a legal 

virunment thr1t, in this furcGamer,tall d r-ent ;�rom thc;.r to icb 
they are accustomed. 

Sect;on 34\ 7) the proposed Act g.ves prior; ty to the seller secu party 
over the lender secured party when both have purchase-money security interests. 

he C=>mmi !on r•as C'mcl ,Jed hat ar umE'"Y� for the "Hlactr�;enl ')f s.:'c':ion 
34( ) of the proposed Act is that the circumstances in wh ch secured sales 
t oc:ur in Saskatci"H;;;�an El"'e �hat ar liort:on sec�lon n 
(.an be unnecessarily distupt! ve ana that sec.ured purchase moroey lender;::; are 
well-·positioned to avoid any detrimental c.onseauences associated tAtith the proposed 
;:e:::tio:• 34( :. 

Man it es large t::ket ltem:::: suer. as iies, are made at 
Urnes •·•her. It ic difficult for the ler tc. n a time:y search result tht.. 
Persona! Property Registry to determine whether or not the proposed buyer 

'len pu :::ecUr' in:eres to SL::cu the Jow payrrent em,H' :lee! 
by the seller. This being the case, under the existing Act the seller rn st take the 
ri no su securit';/ intf'l·est has iver: c;r m.Jst to iver 
�oods to the buyer until a search result can De ot.�tai f·iost buyers co not 
expect to have to wait several days before getting possession of an item that thE�Y 
':ave !J Th GorPrnissi cor ud thP :\ct no:_ 
hinder, business practices and reasonable buyer expectations. 

The proposed section 37C7) wdl produce sorne mconv8nience t:v secured 
lenders but is not I kely to have any dramatically detrimental effects o n  their· legal 
pcsiti ,::feecl, t i�: reasc,n tc t:eli /e it ill ave i ttle raci 
in most situations since, under the exlsti g Act, a lender providing a loan to 

rchase a rnotcr· vehir�le be held y a d as consumer good or u1 
must Include the seria! numter of the venic!e on Its financing 
Consequently, t is often impossible to nagister a financing statement u 

ave been tcq �t·ed nc�;;;, ln rncst c,�ses cnly r1en can ne lal '�mb,cc 
determined. This being the case, it is diff!cult nder current law for· 

rchase rncney 'end tc et "'inar1dn stahmen r·eg ::oten.id befc re DUr 
money seller. 

pu money der whi is concerned abc:J ng o, :;r a 
rchase money ::;eli \vill either i ::,�st on n the sel to bori na!'c its 

interest to the lender or will provide financing fer' the full amount of the purchase 

price of the goods being bntJght. If "1. lender is fi ng the full purc"'lase rrice 
an Item, t can protect itsel any atternpt thb borrower to u;.>e on! y a 

portion the loan as a down payment and the balance other purposes by 
n su that the full ar1ou of k.'m ge+s i to har: s thf: :;ell 
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-----�---

bsection (9) (proposed Act) 

There is no equivalent to this section in the existing Act. The so!e purpose 
of the section s to avoid misapplication of the ruling of the Saskatchewan Court 

Ap in Chr t CanqgaLtd. . Thg_Bqyai_E3ank [ 986] W.W. R. 

The Commission has concluded that when the original obligation secured by 
a purchase money security interest has been discharged, there is no public policy 
reason !-, the ured shcu!d be fe to n?tain a p rchase m'-:>ney priority 

rE!SPE:::t to other obli ations the de�tor. proposed Act reflects this 
position. (See Professor Ronald C.C. Curning In "'Judicial Treatment of The 
Saskatchewan persorliiLProper:tySecu_r:Ln Act" ( 986) 51 Sask. Law Rev. 129 at 156-
159.) 

Subsection ( 1 (proposed Act) 

) of existi 
prov sions. 

Act. ere 

The Commission had section 34(6) of the existing Act is 
ily c>rrrf !ex a,, 'estri e. In er tc ve the :·iorl ven the 

sec; ty int:ei-est ir ne cn.Ds must f;a\te bef:::n taken ithin ree 
from the time the crops becarne growmg crops and must be in competitton 

interest in the rops en more than six months before e crops 
�ecome growiny cr�ops. Slnce the put-pose of the section Is to encou,..age financers 

grant it rod ucc ' s who cr :Lto p cr\ase i uts,it hould be 
y and shouid unnecessarily restrictive. The proposed sect;on 

34( eliminates the difficulties associated with the existing section 34(6). 

(11) :: ct) 

There is no eq ivalent to this subsection in the existing Act. purpose 
this exten :GY of 0) to roducet' in 

d rai of an 'a!s. ha.', t.::oncl c.;d that here 1 rea;::or to 
lim t the speci priori given to agricultural nput financers to situations where 
the lateral crops. 

d sti n 

:35(1) no oU1�r provi.§!Qn of tl}ts_Act i§_a(>-plica,l::ll� • .J!dQrJt.Y beb(�l1 
COJlf!ictlrlfh. p�rfect�d s�_9urity lo_terest� in tl}e 9��-Q:?I!ateral 



PROPOSED ACT S. EXISTING s. 35(2)�(6) 

ilU �session of the oollateratpyt[le secur�Q_p�r:ti pursu�nt 
j:o -�tion 24; 

whiche_y_�r is eat�_lie§l. __ Jkid, as _Q_�tll>!�n unperJ�t�d secur:llY 
int�re§_t_�"- by the QL<t�L of attachrn�nt. 

ill Where there js. a period-L after the registration of a secur·ij,y 
l_nterest, __ th•� collater_r:i' 
;::;�cured part't_Qrthe�t��J:iorl_gf the s:t;q!Jr!tuntere§_t, 
W.Jlich thE:{!Ei__ __§ecurj_!y 
.PQ§§_�sio!J of the G9ll?.!�ral by thJL�.§!Cured party_Q[ perfectiot} 
of tb_�--���urity int�e§.:h priority_Qf_j:he securi:ty_jnterest dat�.§ 
frorr:L:tbe time wh�_n it i� reregister�_d. reperf�c_:t�d _Q_r from th_� 
time the sec1-;�c�d JH!dY_[�t�k-�§__QQsse&c:;Jql'1, 

.(;tl }_he time Jpr _g_�tern)ining_ _pr·iorj_ty__o1 _<;;QflfliGting 
inter�§ts __ in proc:etld� where no_Qt_l:!�r_Qn�>v!siorL_Qf __ this }\.ct i§ 
�li<:::ai:IJ� is the §MLE:U:Jme as established under__s;yt,lsection fl.) 
for��ter.mining PrioritY between_conflicting se�_y_r::jJy_jnterests; 
in tbe._cotlateral. 

ill It future _J:lQY_�nces --�rE:: e _ __while _.il 
p�_rfe<;;j:ed, jtl� SE!!Curity jnter:_est_has tnt: sarn .. tLMJ.9rlt 
purQQS� of this s_ectJgn with resQ�t to futun:u:�_qyances asjj: 
h�_wit_b .respect tq_tb�Jirst adv�_ng�-"-

ill Wh.�re ttl� rf:!gJ§t:ration otl.:l __ §�urity inte..r.�t lapses as..1.:1..r.esu1t 
the secu_r:�_d pg,rty'� fai to_rene\I!_JhEi Wller� 

th� registr�tiqn of a securllY intere§�., J1�§_ bee!l__Q! 
fr�udulentl error or witt1out .auUJQriza:ti9Ih_.1JJ-i:L 
par:ty__!!1.JJ,1l reresi§�CbJs securitr_lr.J:_erest within _ _ � __ days af!�r: 
theJ.f!P_se_pr dischq�and wher�_he_ reregistec�_._:tne prior laps� 
or d i§_<::marge does not affect the�rlm::ity status_gf:tbe secur·ity 
interest in_r;alatiQn to COO'lP�tingJnter�tsjn_the coilateraJ �hich 
(lr9Se prior t9 ....... the _jJ!Ps��-Qr _di_scharg$2!_,_ EC!XCru!LlWJ§C.Jfar _as 
SI,Jbseguent th� 
19-R§� or dl§ch(!LQe anQ_prlqr_t9 the rereg1�tratign. 

ffi) Where a de!:J1:9E t_c�psfer§hi;::;;jnterest in __ c�olliiteral wbi the 
time of the tr�n::;f�ltQ��tJ:o a perfectedse.puritv mt,;::rest:� 
that_..§�curity inter�§1 ___ !1as prioritt__qver any Qlb�r security 
i nter:�.t_g ranted Q.Y_j:tJe transf�r.�§LQ.efore the tr_gnsfer.. exc_�Qi 
insof�_r as the se9_y_rity interest __ _ar_anted by the transfer�-� 
§ec:ur�s aqy_(in9E::l� made ()[ (:;91Jtracted for <:;if_tBr the tre:u>�rr�r at 
a_ __ time when._th� secu..rlt.'f Lnteres.:t __ s..n:lnte�:,1 Qy_ the 
<Jni=>erfer�t§'d ttlroy_gJ:L the 
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PROPOS ED ACT S .  3 5 ( 1 ) - ( 4 ) EXISTING ACT S .  35(7 ) 

ill Su_b§_�:tion (6) does not ei,QPjyw_l:ler�_the :trC!_nsfer���Uicg_yi res th� 
d ebtor's i nterest freeJrom the secu r i ty i nterest granted �Qy_Jhe 
d ebtor. 

*** 

(proposed Act) 

35( 1 ) Where Act p rov i des no oth er method for determ i ning 

(2) 

p r i or i ty b etween security i nterests, 

( a) p rior ity betw ee n  ict i n g  p erfected secu r i  i nterests 
i n  t h e  same col l ateral  is d etermi ned by the  order of t h e  
occurrence of fol lowing 

( i ) t h e  reg istration of a f i n andn statemen t  without 
to the  d ate of attach ment of sec u r ity 

(ii )  possession of t h e  co l l ateral p u rsuan t  to secti on 24 
w it hout regar d  t o  t h e  date of attachment of the 
secu r ity i nterest, or 

( i i ) p erfecti on u n der· sections 5,  7, 26, 
wh i c hever i s  

29, o r  72 

(b) a p erfected secu r i ty i nterest has p rior ity over an 

u n perfected sec u r ity i nterest. an d 

(c) p r ior ity bet w ee n  confl i ct i n g  security i nterests 
i s  d etermi ned b the  order of attachment of t h e  security 
i nterests. 

For p u rposes of subsect i on (i ) ,  a conti nuous! p erfected 
secu in terest i s  to be  tr·eated at a l l t imes as •·-!·£"''�-""'"' by the 
method wh i c h  i t  w as ongi nal l y  p erfected. 

(3) For the pu r pose su bsection (1 ) , s u  to section 28, the 
time of registration, possession or perfection of a secur i ty 
i nte rest o r i g i nal col l ateral i s  also the t ime of registration, 
possessi on or  p erfect ion 

(4) A r "it y  interest i n  that are equ i pment  a re of a 

i nd p bed by reg u l ations as ser i al number ed is  
not reg i ster·ed or perfected by regi stration fo1- the pur poEe::.<'; of 
;ubsection (1 ) , (7) ) tml ess a fi nan c i nq statement 

to the secun descri 
by sen 
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PROPOS ED ACT S .  35 ( 5 ) - ( 8 )  E X I ST I NG ACT S .  3 5  

( 5 )  Su bject to s u bsecti on (6), t h e  p ri ority w h i ch a sec u rity i nterest 
has u nd e r  su bsection (1) app l i es to al l advances, i nc l udi n g  
futu re ad vances. 

{6 ) A perfected secu r ity i nterest has p ri ority ove r  the i nte rests of 
persons refer red to i n  c lause 20(1 )(a) on l y  to the extent of 

( a) ad vances made before t h e  i nte rests of the p ersons ari se, 
or made before the sher iff sei zes the col l ateral or  obtai ns 
a r i g ht to it u n d e r  T h!LGr�d i tors: __ ii�l ieU�1. 

( b) advances mad e before the secu red party acqu i res 
know l ed g e  of 

( i ) the i nte rests of the persons, 

( i i ) seizu re of t h e  col l ateral by the sher iff, o r  

( i i i ) an order g i ving the  sher iff r i g h ts to the  col l ateral, 

( c) ad vances made p u rsuant to a 

( i )  statutory req u i rement, or  

( i i ) a l egal l y  b i n d i n g  o b l i g at ion ow ing to a p e rson other 
than the d ebtor entered i nto by the secu re d  party 
b efore acqu i r i n g  the  k nowledge referred to i n  
parag rap h ( b), and 

( d) reasonab l e  costs and expenses i nc u r red b y  the secu red 
party for t h e  p rotection , p reservat ion ,  mai ntenance or 
repai r of the col l ate ral . 

( 7 )  Where reg i strat ion of a secu r ity i nterest l apses as a res u l t  of 
a fai l u re to renew the reg i st rat i on o r  where a reg i st rati on i s  
d i scharged w ithout authori zat ion o r  i n  e r ror,  an d the  secur-ed 
part y  reg i sters the  secu r i ty i nte rest 30 days after the l apse or  
d i scharge,  the l apse or d i scharge does not affect the  pri o r i ty 
status of the  security i nte rest i n  re lat ion to a competi ng 
perfected sec u r i ty i nte rest that i mmedi ate l y  p r ior  to the l ap se 
or d i scharge had a s u bord i nate p r ior ity pos i tion, except to t he 
extent  that such comp et i n g  sec u r i ty i nterest secu res advances 
made or con tracted for after t h e  l ap se or d i scharge and p ri or 
to t h e  rereg i stration. 

(8) W h e re a debtor tr ansfe rs an i nterest i n  collateral w h i ch at the 
t ime of the  transfer is  s u bject to a p erfected sec u r i ty i nter-est, 
t hat sec u r i ty i nterest has pri ority over an y ot h e r  securi ty 
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PROPOS ED ACT S .  35 ( 9 ) E X I ST I NG ACT S. 35 

interest granted by the transferee before the transfer except 
to the extent that the security interest granted by the 
transferee secures advances made or contracted for 

(a ) after the expiry of 15 days from the day the secured 
party who holds the security interest in the transferred 
collateral has knowledge of the information required to 
register a financing change statement showing the 
transferee as the new debtor, and 

( b) before the secured party referred to in clause (a) amends 
the registration to disclose the name of the transferee as 
the new debtor or takes possession of the collateral. 

(9) Subsection (7) does not apply where the transferee acquires the 
debtor's interest free from the security interest granted by the 
debtor. 

COM M E NT 

Section 1 )  of t h e  p ro p osed Act h as been mod i f i ed to remove t h e  
am b i g u i t i es assoc i ated w i th i ts cou n te r p art i n  the ex i st i n g  Act .  T h e  s ubsect i on 
m akes it c lear  that p r i o r i t y  i s  d et e rm i n ed o n  t h e  b as i s of t h e  o r d e r  of the 
occ u r re nce of r e g i st rat i o n ,  possess i o n  o r  p e rfect i on w i thou t  r e g a r d  to t h e  d at e  of 
attach me n t  of the sec u r i  i nte rest i n vo l v e d. T h e s u b sect i o n  a l so p rov i d es c l a r i ty 
as to the rol e  of pe rfec t i o n  b y  refe r r i n g  s p ec i f i ca l l y  to the sect i o n s  u n de r  wh i c h  
tem po rary p e rfect i on i s  p e rm i tted . 

Th cou n te r p art of sect i o n  1 ) ( b) of t he p ro p osed Act i s  sect ion 1 ) (a) 
of t he ex i st i n g  Act.  The repos i t i on i n g  o f  th i s  p r i o r i t y  r u l e  has the effect of 
l eav i n g  to sect i o n  20 p r i or ity  issues i n vol v i n g  i n te r ests oth e r  t h an s ec u r i ty 
i n te rests. 

he counte r part  of sect i on 35 ( 2) of t h e  p roposed Act i s  t h e  n a l  p o rt i on of 
sec t i o n  23( 1 ). T he sy m met r y  of t h e  Act i s  i m p roved  b y  b r i n g i n g  t h i s  p rov i s i on i n to 
sect i o n  35 w h e r e  i t  has i ts effect. 

The proposed Act con ta i n s  n o  eq u i v a l e n t  to s u b sect i on ( 2 )  of t h e  e x i st i n g  
Act.  T h>3 subsection states an i o u s  p ro p os i t i on a n d t h e refor e  n ee d  not  be  
n,;tai ned in the p rcposecl Act.  

Section 35(3) i s  a ref i n em e n t  of sect i on 35(3) of t h e  ex i st i n g  Act.  

Sf.::ction i s  a feat u re  of t h e  p roposed Act n ot fou n d  i n  t h e  ex i st i  g Act .  
These pr,ovisions should b e  r e a d  a l o n g w i t h  section 30(6) an d ( 7 ) a n d t h e  r ev i se d  
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Pe rso n a l  P ro p e rt y  Reg u l at i on s .  T h e y  mod i fy t h e  ex i st i n g  sy stem for t h e  
r e g  st rat io n  o f  sec u r i t y  i nte rests i n  equ i p m e n t  of a k i n d  t h at m u st b e  d esc r l b e d  
b y  ser i al n u m be r  on  a f i n anc i n g  statement .  U n d e r  t h e  ex i st i n g  s y st e m, co l l atera l  
i n  the  for m  of  a motor ve h ic l e, t ra i l e r, mob i l e  home, o r  a i r p l an e  h e l d as  eq u ipme n t  
m u st b e  d esc r i b e d  on  a f i n anc i n g  statement  b y  se r i a l  u m b e r. T h i s  r e q u i rem e n t 
h as e l i c i ted  com p l ai n ts f rom f i n ance rs w ho ta k e  t h e  pos i t i on t h at t h i s  r eq u i rem e n t  
p l aces o n  t h em the very  d i ff i c u l t  tas k of e n s u r i n g  t h at an acc u rate s er i al n u m b e r  
i s  i n c l u de d  o n  f i n anc i n g  statem e n ts re l at i ng to t hts  eq u i p men t .  T h e i r p r i ma r y  
conce r n  i s  t h at fai l u re to i nc l u d e  t h e  se r i al n u m b e r  w i l l  resu l t  i n  l os s  of 
col ate ra l  to t h e  d e b to r's t r u stee i n  b a n k ru p tc y .  

T h e Com m i ss i o n  h as t a k e n  t h e  pos i t i on t h at som e  v ig__l1le d i a  s ho u l d  be soug h t  
u n d e r  w h ic h  f i n ancers of eq u i p me n t  can o b ta i n p rotect i o n  f rom a t r u stee i n  
b an k r u ptcy a n d exec u t i o n  c re d i tors  reg i ste r i n g  a f i n a n c i n g  stateme n t  u s i n g  t h e  
d e btor's n ame as the sol e  reg i st rat i on c r i te r i on an d u n d e r  w h ic h  b u y e rs o r  ot h e r  
sec u red p a rt i es w ho re l y on  se r i al n u m be r  sea rc h es are p rotected . Sec t i o n s  30(6)­
(7) a n d  35(4) rep r ese n t  t h i s  yja meciLE!· 

T h e  sec u red  p ar·ty who takes a sec u r i t y  i nte rest n equ i p m e n t  i s  g i ven t h e  
o p t i o n  to d esc r i b e  t h e  good s i n  g e n e ra l  terms or  s pecif ica l l y  b y  se r i al n um be r .  T he 
cho i ce of one  method of re g i strat i o n  ove r  t h e  ot h e r, how eve r, i s  n ot w it ho ut 
con seq u e nces. I f  t h e  sec u red party  c hooses to d esc r i b e  t h e  e q u i p me n t  s p ec i f ica l l 
b se r i al n u m b e r, t h e  max i m u m  l ev e l  of p rotect i o n  ag a i n st com p et i n g  i nt e rests i s  
o b ta i n e d . T h e secu r i t y  i nte rest w ou l d  h ave pr i o r i t y  ove r  the i n te r est of a 
s u bseq u e n t  b u y e r  o r  l essee of t h e  good s w ho acq u i red h i s  o r  h e r  i nte r est i n  a sal e  
o u t  of t h e  i n a r y  cou rse of t h e  d e b to r's b u s i n ess. I t  w ou l d  have p r io r i ty ove r  
an y s u b seq u e nt p e rfected sec u r i t y  i nte rest n t h e  good s ( u n l ess some spec i al 
p r io r i ty  r u l e  ap p l i es ), an d p r i o r i t y  ove r  a j u d g e me n t  c re d i tor  o r  t r u stee i n  
b a n k ru p tc y  of t h e  d e b tor .  Howev e r, i f  t h e  sec u red party  c hooses to desc r i be t h e  
eq u i p m e n t  on l y  i n  g e n e ra l  te rms, t h e r e b y  ma k i n g  avai l ab l e  o n l y  t h e  de b to r  n am e  
as he r e g i st rat i o n -search c r i te r i on,  i ts sec ur� t y  i nt e rest h as p r i o r i  o n l y  w i  
r es p ec t  to j u d g e m e n t  c re d i tors  an d t h e  t r ustee i n  b a n k r u p tc y  of the d ebtor. I t  
w ou l d  n ot have p r i o r i ty ove r  a b u ye r  w ho acq u i red  t h e  equ i p m e n t  for v a l u e  a n d 
w i t ho u t  k now l ed g e  of the sec u r i t y  i nte rest ( sec t i o n  30(6 )-(7 ) )  an d i t  would n ot ha v e  
p ty ove s u b seq e n t  p erfected sec u r i t y  i nt e r ests i n  t h e  eq u ipme n t  ( sect i 
35 exc e p t  w h e re a s p ec i a l p r i o r i  r u l e  a p p i es .  Acco r d i n  iy, i f  a f inancer  ::>f 
eq u i pm e n t  good s  of k i n d s  w h i c h, und e r  t h e  R e g u l at i o n s, may b e  d escr� i bed by  se r i al 
n u m be r  i s  sat i sf i e d  that the d e b to r  i s  hon est ( o r  conc l u d es t h at t he t ro u ble an d 
cost assoc i ated w i t h  o btai n i ng a n d  r e g i ste r i n g  t he se r1a l n u m be r s  of the i tems 
eq u i p m e n t  t h at i t  i s  f i n anc i n g  i s  more t h an off-set by t h e  r i sk that the d e btor i s  
d i s ho n est) b u t  w a n ts p rotection a g a i  s t  poten t i al i n so l ve n c y  t h e  d i t  w i  
p e rfect i ts sec u r i ty l nte rest y reg n g  a n a n c i  staterne n t  th 
t h e  eq u i p me n t  i n  ge n e ra l  terms. Howe v e r, a f inan ce r  w ho w an ts full p rotect i on 
f rom in te r ests t h at t h e  d e b to r  m i ght c reate b y  d ea l i n g  w i t h  the eq u i p me n t  w i l l  
i n c l ude a ser i al n u m be r  d esc r i p t i o n  of i ts  eq u i p m e n t  collateral o n  t h e f i nan c ing 
statemen t  hat i s  r '.oter ecl as to pE:> rfect ts  sec u  i nte,,est. 
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PROPOS ED ACT S .  35 EX I ST ING ACT S .  36(1)-(2) 

Sect i o n  5) of t h e  p roposed Act remo v es an ambiguity con tained i n  section 
35(4) of t h e  ex i st i n g  Act. Under t h e  I t h e re i s  a suggestion that in order to 
tac k  future ad va nces, t h e  secu rity Interest must b e  p e rfected .  T h  s ,  of course, is 
n ot t h e  po l i cy of sect i on .  Sect i on 35(5) of t he proposed A ct m a k es It clear that 
t h e  p r i o r i t y  of  f u tu re ad v ances i s  the same as a n y ot h e r  ad vance under t he 
sec u r i ty agreem e n t .  T h i s  p r i o r i t y  i s  d ete r m i ned i n  acco r d ance with section 35(1 ) .  
Note t h at t h e  te rms "advance" a n d "fu t u re ad v a n ce" are separate l y  defined. (See 
section 2(1 )(c) and 2(1 )(r ). )  

T h e  equ i va l e n t  t o  sect i on 35(6) of t h e  p roposed Act is section 20(2) o f  the 
ex i st i n g  Act. Sect i o n  20( 2 )  is q u i te obscu re an d d i fficul t to interpret. For this 
r easo n , i t  h as b ee n  r efo rmul ate d  i n  t h e  p roposed Act. Sin ce i t  affects priority 
stat u s  of a perfected security i nte i t  h as b ee n  moved to sect i o n  35. I n  
add i t i on ,  the has b ee n  refi n e d  som e w h at. Un d e r  t h e  st i n g  Act, the 
secured  party  can n ot tack as a g a i n st an execution cred i to r  an y ad vances made w i t h  
knowledge t he se i z ure of t h e  col l atera l .  Un d e r  sect i o n  1 4, t h e  secured party i s  
rel i ev e d  of any ob igation to m a ke such ad v an ces o n ce i t  becomes aware o f  the 
seizure of t h e  l ate ra l . Un d e r  section 1 4  t h e  p ro p osed Act, t secu r e d  party  
i s  relieved frorn a n  obi i gat i on to t h e  d e b to r  to make futur e  ad v a n ces w he n  It 
b ecomes a w are  t h at the collateral i s  se i ze d  in execut i o n ,  but i s  n ot re l i ev e d  f rom 
an obl i g at i on to a t h i r d  party  or f rom a statutor y  obligation to make future 
a d van ces. Con se q u en t l y ,  t h e  secured p arty s h ou l d b e  a l l o w e d  to t ack a l l obligator y  
fut u re advances. Section 35(6) ( c )  so p rov i d es. 

Section 35(7 ) of t h e  p roposed Act i s  t h e  e q u i v a l e n t  of section 35(5) of the 
ex i sting Act. Minor w o r d i n g  c h an g es have been made i n  the provision, but the 
policy an c;pe rat i o n  o f  t h e  t w o  p rov i s i on s  i s  t h e  same. 

sting A ct ) 

;i6iU E:;x.�epLJ!S____12rovided tr:L §lJP§�ctions (2 ) and (31._� §l3&Yrity 
interest thaL[:!ttac_hl3§ to goods: 

W befQre_th�t>.ecome fixtures has_Qriority_ as to the goods 
ov_l3r_trre __ ql.f:!!I!l9f any perosn_!'/_t:LQ_h�s an interest in the 
reCl.LPE91!�r:tY;_ 

after they become fixtures l]as_l!_riority over th�_c:;lalrrtcrr 
any_J2§!£§9J1_�h() subsequently a..£g_yires an interest in th� 
reCl.LQ[9J:!�rn_1 but not over_§DL_�rson who has a 

register:�!Lintl3rest in the real _m-operty at the time th� 
sec;!J_ctt.Y Lnt�n�st attaches to tht::l_90QQJ:L�nd who has not 
conq_E�J:lt�gjn_w_riting to the secy_r.Ltyjnterest or disclaimed 
anjnt�r�.stJn the goods as fix1YL§!.S, 
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1D a subseru,L�t'}i_Q_urch(!§.�r for__ vatl!E! of _!!rl in:t�rest in 
_real proper�d 

.illJ a person with a_prior-__ registered en_gumbranc�_on 
the real property in respect of subsequent 
�Qv an�El§; 

jf the subsequent purchase or suQseguent advance under a 

prior encumbrancets mage or_contract�(j_ fO.LJ'�itt)Qut fr:._i:l_UdJ![Id 
before the security interest is filed in accordance with sectiQ..Q 
54; find 

ill is subordinate to the interest of: 

iil a creditor of the debtor: and 

.illJ a sheriff_; 

whq has acquired through�LPr-�ess_a lien_ or �harg�-�IDJLnst 
the land to enforce a judgment if the lien_9_r charge __ flrises 
before thE! s�_c;;urity int�rest_!Lfil�i!G.COrgancELWiti'Lsec;tion 
54. 

L3J No li_�rLQLCha[IDLrn_entiolJed i 11_ clau§!L(2J(hl_J:�ke_§__priorj:tt_over 
a purchase-money security interest in the gooQ_§ that is fijed in 
accg_rdaflc:e wi.:tb sec;tion_54 befgre, Q!'l or _withinj_§_!fays_tt.:ftert!le 
day the debtor ()btai ns possession of_ the _ __g_oods. 

L4J A s_�gurEi_d_�r:::t�b_o, under this Act. Qf.l_§_tb� right tq_remgve 
goods from real .oroperty shall exercise his_ right of remqval_in 
a manneL"that �U§.�§ nQ_Q_@!tter _gamag_�__Qf inJ!!D' tothe ll!nd 
or to the other property situated thereon, or that puts the 
pwner, lessee or qccupier of the land to any greater: 
inCQnveni�nce_JhaQJ§_neces§_arily lrl.c:lgental to __ __ :t:he_�or::K_of 
effecting the removal of th�'LSQPds. 

rn Any perSOfl.w_Other than the debtor. who h.._as anjnt�r::est lrl re�l 
QrQP.?rty_ at th� ti_m.�ds subje_c:;:t to ��<;l.Jrity_jnter::est_�re 
at:!;:ached to the real property is entitled 19 reimbursem�11t for: 
any __ dam(!ge to_llis inter��ts i.D th�_reaLQrop�r:l�._r�sutt:ifl9...fro� 
the removal of the goods, but i§...not_�ntitled t�>_reirn.burs�mel'lt 
for _g i mi n�tjonJn.J:b_e _ _y_�Lt,��Lt.i'L�-_r�At J> roper1Y._��U�!Ll!Y th� 
abs�nce _of _th�_gQQ9_§_ refl1.QVed __ or _ _by__ :tl1!L_ n_�e.§§.lh f9..I 
r�plac�ment_. 
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ill The persons entitled to reimbursement as provided in subsection 
(5) may refuse permission to remove the goods until the secured 
party has given adequate security for the reimbursement. 

ill The secured party may apply to a court for an order: 

W determining the persons entitled to reimbursement under 
this sectio_rr; 

il!} determining the amount and kind of security to be 
_provideJLQy_ the secured party; 

if::J _prescribing the depository tor the security; 

teD dispensi�th the consent of an.Y_S>r all of the persons 
men_tioned in clause_(ru_. 

(ill A_j:)�rson h_avlrrg_ an interest in real property that is subordinate 
1Q_J!_pecurity interest_Qy_virtue of subsection (1) may, before 
1b.?_9.oods have been removed from the real property by the 
sectJred party, retain the goods upon payment to the secured 
_party of the amount_ secured _Qy_ the security interest having 
priori_ty ove� his interest. 

fill The secured party who has the right to remove goods from real 
property shall ser_ve, on each person who appears by the 
records of the land titles office to have an interest in the land. 
a notice in writing of his Intention to remove the goods which 
_11ot ige s_b.rul cor.tt.�in: 

iru ::tbe name and addre§s of the secured party; 

tbJ � ___ Q.§scription of the goods to be _removed sufficient to 
e Q(!b l e  thE!m_!o bej_g�ntlfied; 

igj t h�_amo un:t  required to satisfy the obligation secured by 
_l}j.§ secu r:i!YJn:terest; 

LdJ L@s�.rJ.PJ:l.on oLthe land to which the goods are affixed; 
ar:t(L 

{.�] _a s i_(!tem�nj: __ of intenUon to r::emove the goods unless the 
.c!ffiQY.O.:t §.��.YC�5Lt§ paid Or:! or before a specified day that 
i�Ln9.1_1�§§ t h_an 12 days g_fter service of the no tj_£e in 
�C9Q[ganc;.§_wit_l'l_§QQ§�ction__(j_pJ� 

110) A_ngti ce _m.?JJtl91J�JLiJL§.l.lbsect ion (9.L.§hal l __ b e  served at least 15 
day_§ _ _b_�f gre ___ _r�mo Y§L  of ___ th� _ _g_qg_ds and may be served in 
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accordan� with subsection 67(1) or by registered mail 
�ddr���ed to the p�t offi�� address of the p�r_§On tq_t!e ser_yed 
.as it E!QPear_§.J.n_1h�fecord_s of _tbe lang_j:itles gffice.! 

(ill AD..Y._person E!.rttiti�Q_to reg!ive a notice under sut>sectiQ�_I'DID:: 
�Q.Q.!y _ _to a JY.Q.ruUQLan QLQ�_Qst;QQDloJLief"!}9yal ot.JIJ.!L.9.t::J<,2ds 
from the_ real property, and the judge may make any orger that 
be con�_idersjust �nd re�nabt�� 

*** 

(proposed Act) 

36(1) In this section, "secured party" includes a receiver. 

(2) Subject to the regulations, this section applies only with respect 
to land for which a certificate of title has been issued under Th� 
Land_Iitles _Act. 

(3) Except as provided in this section and in section 30, a security 
interest in goods that attaches before or at the time the goods 
become fixtures has priority with respect to the goods over a 
claim to the goods made by a person with an interest in the 
land. 

(4) A security interest· referred to In subsection (3) is subordinate 
to the interest of 

(a) a person who acquires for value an interest in the land 
after the goods become fixtures including an assignee for 
value of a persn with an interest in the land at the time 
the goods become fixtures, and 

b) any per·son with a registered mortgage of the land who, 
after the goods become fixtures 

(i) makes an advance under the mortgage after the 
goods become fixtures, but only with respect to 
such advance, or 

( i i) obtains an order for sale or foreclosure after the 
�]oods become fixture..s, 

without fraud and before the security interest is regist-e red in 
accordance with Sf3Ction 49� 

(5) A security inter·est in goods that attaches after the goods 
fixtures is borcflnate the nterest of a pecsor ho 
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( a) h as an interest in t h e  lan d  at the  t ime the  g oods be come 
f ixtu res and who 

( i) h as  no t consented to the  s ecu r it y  int erest , 

( ii) h as not d iscla imed an interest in t h e  g ood s  or 
f ixtu res, 

( iii) h as not entered into an ag reeme n t u n der  wh ich 
p erson is ent it l ed to remove t h e  goods, or 

( iv )  is not oth e r wise p rec lu d ed fr om p re vent in g  t he 
d e bt or from re mov in g  the  good s, o r  

( b )  acq u ires an interest in the  l a nd after t h e  good s  become 
f ixtu res,  if the interest is acq u ired wit hout fraud an d 
before the  secu r ity inte rest in t h e  g oods is re gistered in 
accordance wit h  sect ion 4 9 .  

(6) A secu r ity i nte rest referred to in s u bs ect ion ( 3 )  or ( 5) is 
su bo rd inate t o  

( a )  t h e  interest of a c red itor of t h e  debtor wh o caus es a wr it 
of execut ion affect in g  the  real p roperty to be t ransm itte d  
to the  ap p rop r iate l an d  t it les off ice, 

( b )  a sher iff who su b m its for re gistrat ion in the app ropr ia te 
l an d  t it les off ice a ce rt if ic ate affecti n g  t h e  l an d  is sue d  
u n d e r  The C red itors �_ Rel ief Act, 

befo re t h e  sec u r ity interest is re giste r ed in accordance with 
sect ion 49. 

(7) T h e  inter est of a c red itor or a s h e r iff refer red to in su bse ct ion 
(6) do es not take p r ior ity over a p u rch ase mone y  secu r ity 
i nte rest in good s  in respect of w h ic h  a not ice is f iled in 
a cco rd an ce w it h  sect ion 4 9  not l ate r than 15 days after  t h e  
g oods are aff ixed to t h e  l an d . 

(8) A secu re d party w ho, u nd e r  t h is Act, has t h e  r ig ht to re move 
goods from l an d shal l exerc ise t h is right of re mova l  in a manner 
th at causes no g rea te r  damage or in ju ry to the  land and to 
othe r p rope rty s ituated on it or that p uts the  occ up ier of t h e  
l an d to g reate r i nconven ien ce than is n ecess ar il y  inc ident al to 
the re mo va l  of the  g ood s .  

{9) A pe rson , o th e r  than t h e  debtor, w ho h as  an interest in the l an d  
at th e ti me th e good s  su b ject to t h e  secu r ity interest a re aff ixe d  
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to the l an d  is ent it l e d  to rei m bursement for an y d amag es t o  the 
i nteres t of the per son i n  the l an d  ca use d d ur i n g  the re moval of 
the  goods, b ut i s  not enti t l ed to rei m b u rsement for d i m i n ut ion 
i n  the  val u e  of t he l an d  caused b y  t h e  absence of t h e  g oods 
removed or b y  the n ecessity or rep l acement . 

(10) The p e rson ent it led  to rei m b u rsement as p rov i ded i n  s ub section 
(9) may refuse perm i ss ion to re move the goods u nt i l t h e s ecu re d  
part y h as g i ven ade qu ate sec u r i ty  for rei m b u rsemen t . 

(11) The sec u red p arty ma y app l y  to a cou rt for an y one or more of 
the fol l ow i n g  

( a ) an ord e r  d eterm i n i n g  the person enti t l ed t o  rei m b u r sement 
u n d e r  t h i s  sect ion ,  

( b )  an order d eter mi n i n g  the amou nt and k i nd of s ecur i ty to 
b e  p rov i ded b y  t h e  sec u re d  party, 

( c )  an o r d e r  p rescr i b i n g  t h e  deposi tory for t h e  se cu ri t y ,  

( d ) an ord e r  author i z i n g  the removal of the goods w i t h ou t  t h e  
p rov i sion of secu r i ty for rei m b u rsement und e r  su b s ect i o n  
(10). 

(12) A perso n  h av i n g  an i nterest i n  t h e  l an d  that i s  s ubord i na te to 
a sec u r i ty i nterest as p rov i d ed i n  t h i s  secti on may , bef or e  the 
goods h ave been removed fro m t h e  l an d  b y  t h e  sec ured p a rt y ,  
retai n t h e goods u pon payment to t h e  secu red party of t h e  
l esser of 

( a ) t h e  amou nt secu red b y  the sec u r ity i nte rest h av i n g  
p ri or i t y over such i nterest, and 

( b )  the  mar k et val u e  of t h e g ood s  i f  the  goods w e re remov ed 
f rom t h e  l an d . 

(13) The se cu red party who h as a r i g ht to  re move good s  f r om l an d  
shal l g i v e to each person w ho ap pears b y  the  r ecords of the  
l an d  t i t l es offi ce to  have an i nte rest i n  t h e  lan d ,  a n ot i ce of t he 
i ntent ion of t h e  secu red party to remove the good s, and t he 
not i ce shal l contai n 

(a )  t h e  name an d ad d ress of  t h e  sec u red part y ,  

(b ) a d escr i pt ion of t h e  goods to be re moved , 
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(c ) t h e  amount req u i re d  to sati sfy the  ob l i g at ion sec u red by 
the  secu r ity  i nterest, 

(d ) the market val u e  of the good s, 

(e ) a d escr i pt ion of the  l an d  to w hi c h  t he good s  are affi xed, 
and 

(f ) a statement of Intention to remove the good s  

u n l ess t h e  amou n t  referred to i n  s u b section (12 )  i s  pai d o n  or 
b efore a specif ied d ate than is not l ess t h an 1 5  days after t he 
not i ce i s  g i ven i n  accordance w it h  su bsection (1 2). 

(14) A noti ce referred to i n  s u bsect ion (1 3) shal l be g i ven at l east 15 
d ay s  b efore removal of t h e  goods, and may b e  g i ven i n  
accor-dance w i t h  sect ion 68 or b y  reg istered mai l ad d ressed to 
the post off i ce ad d ress of the  person to be not if ied as i t  ap pears 
In the  records of the  l and t it l es offi ce. 

(15) A person ent it l ed to rece i ve a not ice u n de r  s u b sect ion (1 4) may 
ap p l y  to a cou rt for an orde r  postpon i n g  removal of the goods 
from the  l an d .  

COMMENT 

A n u m b er of ref i n ements,  st ructu ra l  c h an g es and minor policy c h anges have 
been i n  i n  sect i on 36 of t h e  p roposed Act. 

Secti s 36(3 ) an d (5) of t h e  proposed Act are e q uiva l e n t  section 36(1) of 
the e x i st i n g  Act.  S i n ce t h e  circumstances contemplated by su (1 ) (a ) a n d 
t he c i r c u mstan ces comtem p l ated by  su bsection ( 1  ) ( b ) are very d i fferent a n d 
subject to a different p r i o r i ty r e g i m e ,  t h e  Com m i ssion decided t h at t h e  two should 
be i n c l u d e d  i n  separate su bsect i ons. S ect i o n  36(5) of t h e  proposed A ct provides 
a l i st of circumstances t h at a r e  i m p l i c i t i n  sect i o n  36(1 )(b )  of t h e  existin g Act. The 
Com m i s s i o n  has d ec i d e d  t h at ,  for the  sak e  of  clarit y , t h ese c i rcumstan ces should 
be spelled out. 

T e rnost i m porta n t  d iffe r e n ces between section 36 of t h e  proposed Act and 
its cou n terpart i n  the ex isti n g  Act a r e  to be found in secti o n  36(4 ) of  t h e  proposed 
.Act. U n der t h e  p roposed Act, t h e  p r i o r i t y  r i g h ts of pe rsons w ho acq u i re r i g h ts i n  
t h e  l and to w h i c h  t h e  f i x t u res col l ate ra l  h a v e  bee n attached are  spell ed out in 
greater detail. Further, t w o  additional types of i nte rest are brought into t h e 
pr i or i t y  sc h eme.  Fou r types of i nt e rests i n  t h e  l an d  are specifically addressed in 
the proposed Act. The f i rst is "a person who acquires a n  interest for v a l ue i n  the 
l and afte r  t h e  good s b ecome f i xt ures ". T h i s  w ou l d  i nc l u d e  a buyer or mor t gagee 
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of t h e  lan d .  The term " p u rc h ase r "  use d  i n  sect i o n  36( 2)( a)( i )  of t h e  e x i st i n g  Act  
w o u ld e n compass these interests. How ever ,  the more gen e ral d es i gn ati on of 
p e rso n s  i n  t h i s  categ o r y  w as t ho u g ht to b e  p refe r ab le.  The seco n d ty pe of 
i nte r est m e n t i o n e d  is t h at of an " assignee for valu e of a p e r so n  w it h  a n  i nte rest 
i n  the lan d at t h e  t i m e  t h e  good s  b ecome f i xtu res" . It i s  n ot clear th at suc h a 
p e rso n  would b e  p rotected u n d e r  t h e  ex i st i n g  Act. Gen erally , a n  ass i gnee steps 
i nto t h e  s h oes of t h e  assig n o r .  If t h e  ass i gn o r  d i d  n ot h ave p r i ority , can t h e  
ass i g n e e  have p r i or it y ?  T h e  matt e r  is resolved i n  t h e  p roposed Act  i n  favour of 
t h e  ass i g n ee si n ce an ass i g n ee w i ll rely on t h e  L a n d Ti tles Act r e g i stry i n  
assessi n g the q ua n t u m  of i n te rest i t  i s  acq u ir i n g. Some c lar i ty h as b e e n  b rought 
to the posit i o n  of a p rior mortga g ee ( t h e  t h i rd t y p e  of i nte rest )  w ho m akes o r  
con t r acts to m a k e  f u t u re ad vances. Th e p roposed Act makes i t  cle a r  t h at t h e se 
ad van ces m u st be m ade o r  con t racted for afte r t h e  goods b ecome f i xtures.  

Th e fou rth  t y p e  of i nte rest recogn i zed i n  the  p roposed new sect i on 36(4) i s  
t h e  inte r est of a mortga g ee w ho o btain s an  o r d e r  for foreclosu re o r  s ale before t h e  
sec u r i ty inte rest i n  t h e  f i xtu re i s  regi ste red i n  t h e  ap p ro p r i ate lan d regi st r y  
office.  The Com m i ssi o n  h as con clu d e d  t h at ,  eve n  t h o u gh a m ort g agee d oes n ot 
ot h e r w ise h ave p r i o r i ty ove r t h e  interest o f  t h e  h olde r of a sec u r i t y  i nte rest i n  a 
f i x t u re becau se t h e  mortgage w as take n  b efo re t h e  good s  w er e  affi xed, the 
mortgag ee is entit led to know w h e n  i t  obta i n s  an o r d e r  for foreclo su re or sale 
w h et h e r  o r  not t h e  fi xtu res on t h e  lan d foreclosed or sold are s u b ject to a secur i t y  
i nte r est. Wi t h ou t  t h i s  know le d ge,  t h e  m or tgag ee wou ld h ave n o  alte r nat i ve b u t  to 
retai n in t r u st t h e  valu e of t h e  fix t u res on t h e  p remises for t h e  duratio n  of t he 
li m i tatio n  p e r i o d .  

Th e r e  i s  a s i g n i ficant d i ffe r e n ce b et w ee n  sect i o n  36( 6) o f  t h e  proposed Act 
and i ts cou n te r p art ,  sectio n  36( 2 )( b )  of t h e  exi st i n g  Act .  Un d er t h e  e x i st i n g  Act ,  
an y w r i t  o f  exec u t i on o r  s h e r i ff's ce rt i f i cate reg iste red aga i n st t h e  lan d to  w h i c h  
t h e  good s are  aff i x e d  h as p r i o r i t y  ove r a sec u r i ty i nte rest i n  t h e  f i x t u re t h at i s  
n ot r e g istere d  i n  t h e  lan d t i tle regi stry or t h at i s  regi stered after t h e  wr i t  i s  
regi ste red. Un d e r  t h e  p roposed Act, p rior i ty i s  g i ve n  on ly to w r i ts o r  s h e r i ff ' s  
ce rt i f i cates obtai n e d  b y  c re d i tors o f  t h e  d e btor an d not c r e d i to rs of a n  o w n er of 
t h e  lan d  oth e r  t h an t h e  d ebtor. Acco r d i n g ly ,  w h e r e  t h e  de b to r  u n d er th e sec u ri t y  
agreement i s  a ten ant an d t h e  w r i t  o f  exect u t i o n  i s  regi stered agai nst t h e  lan d  of 
t h e  lan d lord ( w ho i s  t h e  execut i o n  d e b tor) , t h e  p r i ori ty st r uct u re of sect i on 36 
d oes n ot c ome i n to p lay . Th e Com m i ssi o n  h as d ec i d ed to l i m i t  t h e  scope of section 
36 in t h i s  w ay s i n ce t h e  r i g hts of a c redi tor of the owner of t h e  land w i ll be 
s u bject to t h e  rights of t h e  tenant  to remove t h e  f i xture.  Whi l e  fai lure to regi ster 
th e sec u r i ty i nterest ;n a f i xt u re i n  t h e  lan d  ti tles r egi st r y  resu lts, u n der t h e  
exi st i ng Act,  i n  t h e  sec u r i ty in terest b e i n g  s u bo r d i n ate to t h e  execution creditor 
of t h e  o w ne r  of t h e  lan d , t h i s  p r i or i ty w i ll be i llu sory s h ou ld t h e  tena n t  debtor 
assert h is rig hts  to r emove t h e  f i xtu r es an d ret u r n  them to good s. 

Sect i on 36( 12) of t h e  proposed Act m akes ex p li c i t  w h at m ay be i mp li ci t i n 
sect i on 36(8) of the ex i st i ng A ct. Un d er t h e  propose d  Act,  t h e  p e rson with an 
i n ter,est i n  t h e  lan d  m ay p r-even t  rem oval of t h e  f i x t u r e  b y  t h e secured p arty by 
p ay i ng to the  secu r-e d  p arty th e lesser o f  t h e  amou n t  s ecu red b y  t h e  secu r i ty 
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i n te rest a n d t h e  m a r k et val ue of t h e  goods. Unde r  t h e  existing Act, no menti o n  i s  
m a d e o f  the r i g h t  t o  p a y  t h e  v a l u e  o f  t h e  good s. However, i t  can be effect i ve l y 
a rgu e d  t h at "the amou n t  sec u r e d  by the security interest" i n  the f i xtu r e  can n ot 
exce e d  t h e  val u e  of t h e  f i x t u re.  A n y  amo u n t  o w i n g  b y  t h e  debtor i n  excess of t h e  
v a l u e  o f  t h e  f i xtu r e  w i l l  b e  unsecured o r  w i l l b e  secu r ed by collateral oth e r  than 
t h e  f i x t u re.  T h e  Commi ss i o n  h as d ec i d e d  to remove a n y d ou b t  i n  the matter and 
ma k e  i t  c l ear t h at the p e r so n  w i t h  a n  i n te rest i n  t h e  l an d  can pay t h e  lesser o f  the 
amou n t  sec u r e d  a n d the m arket v al u e  of t h e  good s. 

( exist i n g  Act) 

T here i s  no equi val ent to t h i s  section i n  the existi n g  Act. 

*** 

( p rop osed Act) 

37( 1 ) In t h i s  section "secured party " i nclud es a recei ver. 

(2) S u bject to the  regulations, t h i s  section app l i es on l y  w it h  respect 
to l and for w h i c h  a cert if icate of t i tle has been Issued u nd e r  T h e  
�an diit les Act. 

(3) Except as p rov i d ed i n  thi s  section, a secu rity i nte rest i s  grow i ng 
crops has p ri ority w ith  respect to the crops claimed b y  a p erson 
with an inte rest i n  the land .  

(4) A secu r i ty i nterest referred to i n  subsection (2) i s  subord i nate 
to the i nterest of 

(a) a person who acqu i res for val u e  an i nterest i n  the l and 
w h i le the crops are g rowi n g  cr-ops, i nclud i ng an assi gnee 
for value of a person wit h  an i nte rest i n  the l and where 
the ass i g n ee acqu i res the i nterest for value and wh i l e  the 
crops are growi n g  crops, a n d  

(b) a n y person with a reg i stered mortgage on the  l an d  w ho 

( i ) makes an advance u nder  the mort g age after the 
crops become growi n g  c rops, but only with respect 
to t h e  advan ce, or 

( i i ) obtai ns  an order for sal e  or foreclosu re after the 
crops become g rowi n g  c rops, 
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( i i i ) obtai ns an order confi rmi n g  sale or a vesti n g  order 
i n  a foreclosure action after t he crops become 
g row i n g  crops 

w ithout fraud an d before the secu rity i nterest is reg i stered i n  
accordance w it h  section 49. 

( 5) A secu r i ty interest refer red to i n  su bsection ( 3 ) is su bordi n ate 
to 

(a) the  interest of a cred i tor of the d ebtor w ho causes a w rit 
of execution affect i n g  the  land  to be t ransmitted to the 
ap p rop riate l an d  tit l es office, 

( b) a sher iff w ho su b mits for reg i st ration i n  the appropri ate 
l an d  ti tles office a certificate affectin g  the land i ssued 
u n de r  The Creditors' Rel ief Act, 

before t h e  secu rity i nterest i s  reg i stered i n accor dance with 
section 49. 

(6) The inte rest of a creditor or a sheriff refer red to i n  su bsect ion 
( 5) does not take priority over a pu rchase money sec u r ity 
i nterest i n  the crops, or  a secu r i ty i nterest i n  t h e  c rops 
referred to i n  su bsection 34(9 ) ,  that i s  re g i stered i n  accordance 
w i t h  section 49 not l ater than 15 days after the  t i me the sec u r i ty 
interest i n  t h e  crops attach es. 

(7) Su bsections (8) to ( 15) of section 3 6  app l y  w i t h  al l necessary 
mod i fications to seizure and removal of grow i n g  crops f r om the 
l an d . 

COMMENT 

Secu r i t y  i nte rests can b e  tak e n  i n  crop s ,  but the r e  i s  n o  statutor y system 
for reg u l at i ng p r i or i t i es b et w ee n  a hol der of a secur i t y i n terest i n  a crop and a 
p e rso n  who acqu i res an i nte rest i n  the l an d  b efore t h e  c rop i s  seve red.  The 
i m p l i cation of t h e  ex i st i n g  Act i s  that t h e  ho l der of t h e  secu r i t y  i n terest has 
p r i o r i t y  s i  nee t h e  c rops  are t reated  as p er so n a l  prope r ty. 

T h e  Com m i ss i o n  h as d ec i ded that a reg i strat i on and prior i ty reg i m e  s i m i l ar 
to that con tai n e d  i n  sect i o n  36 can b e  app l i ed to secur i t y  i n te rests in c ro p s. 
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(existing Act ) 

37(1} ��C:E:!Qt �as p rov i ded i n  su bsections (2) and (3) of t h i s  section 
an d i n  sect i on 38, a secu rity i nterest i n  goods that attaches: 

W before they become an accessi on has p r iority as to t h e  
accessio_11_g_ood s  over the c l ai m  of any _person i n  respect 
of _!he w hol� 

ill after they become an accession has p riori ty over the clai m  
of ll,n y person w ho su bsequentl y acqu i res an i nterest i n  
:th e  w hol e, but nqt�E_f!o_y_person w ho has an inte restJn 
t h e  w hole at the _t i m� the secu ri ty i nte rest attaches to the 
<,:lc;cessions and WDQ_ has_ not consented i n  \>!_ri tiJ:t_g_t.CLtbe 
§�cu ri ty i nterestJrLtt:L(t �c;ce�ion or d i scl ai meq_an int�r:.�st 
i n  t h e  accession (;l§ J2�f:t: Qf the w hole. 

{g) ./<.. seclj_r!:tY i nte rest meo:ti_oned Jn su bsect ion ( 1 ):  

ill a §u bsequent p u rchaser for val u e  of an i nterest i n  
.:tb-.?��w hol e;  and 

iill a c red i to r  w it h  a pr io�rfected i nte rest i n  t h e  
w hol e to th� �t.�n:t th at he mak es st,�t!�_g_l.JE:!D! 
adyances; 

if the_§u bsequent p u rchaser Q_L_§_Libsequent ad vanc:�_J,md�r_tb� 
p rioc_JJerfected secu r i ty .JoJ�r�§t . i s  made or COJl:trE!c:ted_ fgr 
befQr� _ _-the ecu ri ty_j_rttere§j:j§_�R..ttrfected ; an d 

ill _g c:r�� i tQr of the d ebtor; an d 

.w ho hqs _gause__Q� the �bQI� __ 1CLQ� §�i zed unde_[_J_y_di_�j�J._I _ _p roc�§§ 
to E:nfgrc;���g_l!!Q_g_ement, JfJ:Ilt:_§�i z u re occu rs befor�_tb_�_§E:C:J,.!Lity 
i nt�rest is p�rf�c:_t_E:_cj. 

(:3J No i nterest_9f_g_ _c;_r��<:litor or the  s he__riff I!IE:!J:Ltl<:>ned i n  cl ause 
( 2 ) ( b )  ta!q�.§ J)EiQ_cit_y� ove r  a pu rchas�.::::J!l.On �  sec u r ity i nterest 
in _1he_q_��§SiQ[l_9QOQS t hat i s  perfect�_Q b�f.c:>r�_Qr w i th i n  15 d ay& 
after the�cl<:iY __ the Q�btor obt�i ns pos§�§§lQt::LQf the col l ateral . 
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L4.l A secu red party w ho has the ..rlgtJJ to_ remove accessiQD___gQ<2ds 
from the w hole shal l exercise h i s  r i g ht of removal i n  a manner 
that causes no g reater d amage or i n  j u ry to the other goods or 
that puts the person w ho i s  i n  possession of the w hole to any 
_g_reater i nconven i ence t hC!!l i s  n ecessar i l y  i nc i d ental to t h e  �Qr.k 
of effecti n g  removal of the accessi on goods from the gt_her:_good§� 

HD Any person_. other than the d ebtor.� ho has an i nterest i n  the 
othec. goods at the t i me the g_oods sub ject _to a security i nte re§t 
become an accession to the  _Qther __g_oods �-�!!lltl e<L _ _to 
reim b u rsement for any d amage to h i s  i nterest i n  the_otb_�()Q_ds 
re§u lt i n g  from the removal of the accessior::t__QQQM_,__ b ut i s  not 
!!ntit led to rei m b u rsement for d im i n ut ion i n  the val�� of_the 
other goods result i n g  f rom the removal of the accession goods 
�au sed by  �he absence of the ac_cession goods remov�g_Qf�QLthe 
necessi!Y__fqr repl acement. 

_L6j T h e  persons ent it led to reim b u rsement as p rov i ded i n_su bs_?cti on 
f§l m�y refus�rml§sion_to remove the_j:lcces§ior:L.9_ood s  �rttU 
the secu re�f!d:_y_has g i ve!'l__J,!g�q_t,.�ate secu rity_fQr_the 
reimb u rsement. 

U!l d etermini n g  t h e  persory§ enti11ed to reim b.!Jr5eiT!E!J1:t.�nd_�r 
t h i s  section; · 

ill geterrni n i n_g the amount ... ancL_ k i n d  of secu rity__J::Q_ be 
p rov i ded by  th!'! segu red par-ty; 

W gj_spensi ng  with the consent of any or ajj_Qf_:tb�_ Q!!f§.R..rl.§ 
mentioned J.n ciC!Ysti/:!1 

ffi} A_ �rson hav i n g  an __LFJ_1:E!rest i n  the . gth_er _goods _b_t!L ts 
su bord i nat�_to Ji _§�u rtt.Y i nter�st _Q_}'_y i rtu�_ of .sul:>§�cti9D_f12 
may. befon'l the_ �ccession 9.oods_ have _bee!l__remov�g_..from_j:he 
pther _g_oods, retai n the w hgle u pon payment to t_l:l�secu r��_r_ty 
gf the amou n t  secu reg_.l!y j:_he sec u r i tyj_n_t�resL h av i ng _ _Q_[j_QrJtY 
gver  h i s  i nter�st. 

ill T he secu red ..Qart� ho ha§j;h� r i_gt:Jt to remove . accessi on goods 
from _ th�L W hgl e  s h al t  sery_� OD_��.sm_ Qerson k nown tp...l!lffi .ll§ 
hayj119 an_Lnter:J?..§t Lr:Lth� oth el:_ goo..d_�_ a.rr.Q__qf1�DY_ Qerson w_t].Q 
bas re_gj§tered a fi nanciJ1 9 stat�m_en:tJ n d exed i n  t h e  nam�_91.Jhe 
q_ebtor an d r(3ferr i ng 1Q_Jh�L oth�r__g_opd §  QL _�ccord i n_g_!Q _ _  th� 
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ser i al n um ber w here such i s  req u i red . a notice i n  w rjj:l_Q_g_Qf_hi§ 
irLt�ntiQil_ sh_i!!L contai n ;  

.(QJ the name and ad d ress of the se<:;u red party;. 

1J:U �_Q�sqlQJlQ!L.QUh�_ accession goods to b e  remove d  
§uffi c ien1J:Q_�nab l e  them __ to be i dentif ied ; 

lg_} t he  amou nt rJ?'.ru.!i_red to sat isfy the ob l i gation s  secu red b y  
b i s  _se�l!r.l!Y_lnter?st; 

_(Q) a d esc::;ri ptioQ of t_he otb�L goo9s J?_y.ffic ient to enab l e t h em 
to _be lQ_�JlJ:l:fL�__Q; _ _§.n d 

fg} 9_.§t<;;tement of the i ntention to remove the accession goods 
from the _�_hole u n l ess the amou nt secu red is pai d on o r  
befor:e a §Pecif ied d ay __ that i s  not l ess than 1 2  d ays after 
secv i_9e_Qfj:he noti ce i n  accordance w it h  �u b section i1ill� 

Ll9J _ILnoti��_mentionecLi_n __ §_!Jbsect!Qr:Li�Lshal U:>.�_served_ at l east _ _l§ 
.Q__qy§____Q�f9L�r�mqy_(,!l of t h_E!_accession goo_gs and may _Q�-��r_y_eq 
il'l_<!£QJr_Q_an�w i th �Y_bse<::;__1;LQ!1 67( 1_LQL.JIL the case of a person 
�_QQ_b_as___r�gi�:t:erf:!_c!_<!_fi nanci n g  state!J)ent. by regjstered mai l 
ad d r:essed to th�t g_ffi cE!. add ress of the person_ to p_fL§er:_y_ed 
51SJJ_j!P.Q.�ar§__on the_��u rilY_j!g_[eement or fi n anc i n g  statemen t� 

il1J A!lY_2er_§Q_yt enti_tl ed to reqeiye a notice_J,m_d�r su bsection (9) may 
.rumlY_ tq_ __ 51_jyJ1g_EL_f9r _f;lD order postpqni n_g___ remov�l of_ t h e  
ac_g_es§jon _ _gQOd�from t_b_g�hQ�. an d tt)e j u d g�_ may make anY 
grq�LJlJl'lLhe cqns i d e r§__J!Jst and reasgn ab l e. 

* * *  

( p roposed Act ) 

38( 1) I n  t h i s  section , 

( a )  "other good s "  means goods to w h i c h  an access ion i s  
i nstal l ed o r  aff i xed , 

( b )  " t h e  w ho l e "  means an accessi on an d t h e  good s to w h i ch 
t h e  accession i s  i nstal l ed o r  aff i xed ,  

( c )  " secu red p arty " i nc l u d es a rece i ver.  

( 2 )  Except as p rov i ded i n t h i s  secti on an d i n secti on 30 ,  a secu r i ty 
i nte rest i n  gCXJd s t h at attac h es before or at t h e  t i me t h e  good s 
b ecome an accession h as p ri o r i t y  w i t h  respect to t h e  goods over 
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a claim to the goods as accession mad e  by a person with an 
interest in the whole. 

( 3) A securi ty interest referred to in subsection (2 )  is subord i nate 
to the interest of 

(a) a person who acquires for value an interest i n  the whole 
after the good s  become an accession i nclud i ng an assignee 

value of a person with an i nterest in the whole at the 
time the grJOds become an accession, and 

( b) any per·son with a secu rity interest taken and perfected 
in the whole who 

( i )  makes an advance un d er a security ag reements after 
the goods become a accession, but only with r-espect 
to such ad vance, or 

(i ! ) acquires the right to retain the whole n sati sfaction 
of the obl igat ion secu red , 

without k nowled ge of the security interest in the accession and 
before it is per fected. 

(4) A security interest in goods that attaches after the goods 
becomes an accession is subordinate to interest of a person 
who: 

( a) has an interest in the other goods at the time the goods 
become an accession and who 

' ' ) u 

( i i )  

has not consented to the security inter-est, 

has not d isclai med an interest in the goods or 
accessions, 

( iii ) has not entered i nto an ag reement und er which a 
person is enti tled to remove the accession , or 

(iv) is not otherwise preclu ded from p reventi n g  the 
debtor from removin g the accession, or 

( b ) acq uires an interest in the whole after the goods become 
an accessi on, if such interest is acquired w ithout 
k no w l ed ge and before security interest in the 
accession perfected. 
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. ··-·-�----------

(5)  A secu r ity  i nte rest refer red to i n  su b sections i s  
s u bord i n ate to the  i nte rest a cred i tor or a sher iff w ho has 
sei zed o r  caused t h e  w to b e  sei ze d  u n de r  l egal  p nx;ess to 
enforce a j u d g ment,  i the  sei z u re occu rs u nder c i rcumstances 
refer re d  to i n  secti on 20 an d i f  t h e  secu ri ty i nte rest i s  not 
p erfected at t h e  date of sei z u re. 

(6) T h e  i nte r est of a cred i tor o r  a s her i ff refer red to i n  su bsection 
(5 ) does n ot take p ri o r i ty over a p u rchase money secu r i t y  
i nterest i n  good s  t h at i s  p erfected n ot  iater t h an 15  d ays afte r  
t h e  good s b ecome a n  accession.  

( red party w ho, n dfw th Act, has t h e  r i g 
accf.:ssion  goods from hol e s h al l  exercise 

emoval i n  a man n e r  no g reater d amage 
w ho l e or the oth er- or t h at p uts the person i n  

of t h e  w reate r  i nconven i e n ce t h at i s  
of t h e  accessi on 

(8) A person, oth e r t h an t h e  d ebtor,  w h as an i nterest i n  t h e  
w hol e a t  t h e  t i m e  t h e  goods su bject to the  secu ri ty i nte rest 
b ecome an access ion i s  ent it l e d  to rei m b u rsement for any 
d amages to t h e  i nte rest of such p erson in t h e  w ho l e  caused 
d u ri n g  t h e  removal of t h e  accession goods, b u t  is not entit l e d  
t o  rei m b u rsemen t  for d i m i n ut i o n  i n  t h e  val u e  of t h e  w hol e cause d  
b y  t h e  absence of t h e  accession  goods remove d  or  b y  t h e  

of rep l acemen t. 

person entit l e d  to m b u rsement as p rov i ded i n  su bsection 
refuse pe rm i ss i on r emove the accession t h e  

party h as g v e n  adeq u ate secu the 
r ei m b u r sement. 

( 1 0) T h e  sec u red party may ap p l y  to a cou rt for one or more of t h e  
fol l ow i n g  

( a) an o r d e r  d eterm i n i n g  t h e  p e rson e nt i tl ed to rei m b u rsement 
u n d e r  t h i s  sect ion , 

( c )  

an  order  d ete rmi arnou n t  an d k i n d  of 
b e  p rov i d ed b y t h e  sec u red p arty, 

an order  p rescr i b i n g  t h e  d epository t h e  secu r ity ,  

to 

( d ) an o r d e r  author i z i n g  t h e  removal of t h e  good s w it hout t he 
p rov i si m1 of secu r i ty for re i m b u rsemen t  u n de r  su bsect i on 
(9). 
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( 1 1) A person w h o has an i nterest i n  the w hol e that i s  s ubord i nate 
t o  a sec urity i nterest as p rov i d e d  i n  t h i s  section may , b ef ore t h e  
accessi on goods h ave been removed from the w h ol e  by the 
sec ured part y ,  retai n the  accession on pay ment t o  t h e  sec ured 
party of the l esser of 

(a)  t h e  amo unt sec ure d  b y  t h e  sec urity i nte rest ent it l ed to 
p rior ity , and 

( b )  the mar k et val ue of the accessi on i f  the accessi on w e re 
rem oved from the oth e r  goods . 

(12) T h e  secu red party w ho h as a r i g ht to rem ove t h e  accession f rom 
t h e  w hole shal l g i ve t o  each person 

(a)  w ho is  k now n b y  the sec ured party to h ave an i nterest 
i n  t h e  other  goods or i n  the w hol e,  and 

( b )  w ho h as reg i stered a f i nanci n g  statement 

( i ) usi n g  t h e  n ame of the d ebtor and referr i n g  to the 
other  goods,  or 

( i i )  accor d i n g  to the  ser i al n um be r  of t h e  oth e r  goods 
if they are goods d efi ned i n  the reg ul at i o n s  as 
ser i al n u m bere d  goods . 

a noti ce of t h e  i ntention of t h e  sec ured party to remove the 
accession , an d the not i ce shal l contai n 

( c )  t h e  n am e  an d ad d ress of t h e  sec u red part y ,  

( d )  a d escr i pt ion of the goods to b e  re moved , 

( e )  the  amou n t  req u i red to sat i sf y t h e  ob l i gat ions secu red b y  
the  sec u r ity  i nte rest, 

(f )  the  mar k et val ue of  the accession, 

(g) a d esc r i pt ion of t h e  oth e r  goods,  an d 

( h )  a statement of i ntent ion to re move the access i on un l ess t h e  
amo u n t  refer red to i n  s u b secti on (11) i s  pai d on or b ef ore 
a spec i f i ed date t h at i s  not l ess than 15 days afte r  the 
not i ce is  g i ve n  i n  accordance w i t h  s u b section (13 ). 

(13) A not i ce referred to i n  s ubsection  (12) s h al l be g i ven i n  
accordance w i t h  sect ion 68 or b y  reg i stered mai l ad d t�essed to 
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the ad dress of the person to be notified as it appears on the 
financing statement. 

(14) A person entitled to receive a notice under subsection ( 1 2) may 
ap ply to a Court for an order postponing removal of the 
accession. 

COM M E NT 

T h i s sect i o n  h as g reat e r  p ract i ca l  s i g n if i cance  t h an i ts cou nte r p art,  sect i on 
37 of t h e  ex i st i n g  Act ,  b ecau se of t h e  c h an g e i n  t h e  d ef i n i t i o n  of t h e  te r m  
" access i o n ' .  ( See sect i o n  2 ( 1 ) ( a )  an d accom p an y i n g  comm en t . ) A m u c h  w i d e r  r a n g e  
o f  good s are  " access i on s "  u n d e r  t h e  p roposed A ct t h an i s  t h e  case u n d e r  t h e  
common l aw test t h at i s  em p l o y e d  b y  t h e  ex i st i n g  Act.  

A n u m be r  of ref i n e m e n ts ,  st r u ct u ra l  c h an g es an d m i n o r  po l i cy c h an g es h ave 
b ee n  i n co r porated  i n  sect i o n  38  of  t h e  p ro posed Act .  M ost of  t h ese p a ra l l e l  
c h a n g es to sect i o n  36. 

Sect i o n s  38( 2 )  an d ( 4 )  of t h e  p roposed Act are t h e  eq u i v a l e n t  of 
sect i o n  37 ( 1 ) of t h e  ex i s t i n g  Act.  S i n ce t h e  c i rcumstan ces con tem p l ated b y  
s u b sect i on ( 1  ) ( a )  an d t h e  c i rcu mstan ces con te m p l at e d  b y  s u b sect i o n  ( 1  ) ( b )  a r e  v e ry 
d i ffe r en t  a n d s u b j ect to a d i ffe r e n t  p r i o r i ty reg i me ,  t h e  Com m i ss i o n  d ec i d ed t h at 
t h e t w o  s h o u l d  b e  i n c l u d e d i n  separate s u b sect i o n s. Sect i o n  38( 4 )  of t h e  p ro p osed 
Act p rov i d es a l i st of c i rcu mstances t h at ar-e i m p l  c i t  i n sect i o n  3 7 ( 1 ) ( b )  of t h e  
ex i st i n g  Act.  T h e Com m i ss i o n  h as d ec i d e d  t h at for t h e  sak e  of c l a r i t y ,  t h ese 
c i rc u mstances s hou l d  be s p e l l ed o u t .  

T h e most i m p o rtan t d i ffe ren ces b et w ee n  sect i on 38 of t h e  p roposed Act a n d 
1 cou n te p art i n  t h e ex i st i n g  Act are to b e  fou n d  1 n  sect i o n  38( 3 )  of t h e  p roposed 
Act.  U n d e r  t h e  p roposed Act ,  t h e  p r i o r i t y  r i g h t s  of p e r so n s  w ho acq u i re r i g hts  i n  
t h e  w ho l e  are  s p e l l ed o u t  i n  g reate r d eta i l .  F u rt h e r ,  t w o  ad d i t i on a l  t y p es of 

te rest  are b ro u g ht i n to t h e  p r i or i t y  sc h eme.  Fou r t y pes  of i nte rests i n  t h e  w ho l e 
r�e spec i f : cal l y  ad d resse d  i n  t h e  p roposed Act. T h e f i rst i s  " a  p e rso n  w ho 

ac q u i res a n  i n te rest for v a l u e i n  t h e  w ho l e  afte r t h e  good s b ecome access i o n s " .  
T h i s  w ou l d  i n c l u d e  a b u y e r  or  someo n e  w ho ta k es a sec u r i ty i nte rest i n  t h e  w ho l e .  
T h e  te r m  " p u rc h ase r "  u se d  i n  sect i o n  37 ( 2 ) ( a) ( i )  of t h e  ex i st i n g  A ct w ou l d  
e n com p ass t h ese i n te rests.  H o w e v e r ,  t h e  more g e n e ra l  d es i g n at i o n  of p e rso n s  i n  
t h i s cate gory w as t h ou g ht to b e  p refe ra b l e. T h e seco n d  t y p e  of i nt e rest ment i o n ed 
; s  t h at ot an " ass i g n ee for v a l u e of a p e r so n  w i t h  an i n te rest i n  t h e  w ho l e a t  t h e  
t u ne t h e good s bee-ome a n  acce ss i o n " . It i s n ot c l ear t h at s u c h  a p e rso n  w ou l d  b e  
p rotected u n d e r t h e  ex i st i n g  Act. Ge n e ral l y , a n  ass i g n ee step s  i n to t h e  s hoes of 
t h e  ass i g nor .  If t h e  ass i g no r d i d  n ot h av e  p r i o r i t y ,  can t h e  assi g n e e  h av e  

i o r i t y ?  T h e  matte r i s  n:e::.:;o l ved  i n  t h e  p roposed Act i n  favo u r of t h e  ass i g n ee 
s. i  ce a 1 1 ass i g n ee  w i l l  r e ! y  o n  t h e  Pe rso n al P ro p e rty R e g i st r y  i n  assess i n g  t h e  
q u an t u m of i n te rest i t  i s  ac q u i r i n g . Som e  c l a r i t y h as b ee n  b rou g h t to t h e  p os i t i o n  
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of ho l d e r  of a p r i o r·  p e rfected  sec u r i ty i nte rest i n  t h e  w ho l e ( t h e  t h i r d  ty p e  of 
n te rest ) w ho m a k es or con t racts ma k e  f u t u re ad v a n ces. T h e  p roposed A ct 

ma k es i t  c l ea r  t h at t h ese ad v a n ces m u st b e  mad e o r  con t racte d  for aft e r  t h e good s  
b ecom e  access i o n s. 

T h e  fou rt h  p e  of n te rest reco g n i z e d  n t h e  p r oposed n e w  sect i o n  38( s 
t h e  i nte rest of a sec u red  p a rty w ho acq u i res t h e  r i g h t to retai n t h e  w ho l e i n  
sat i sfact i o n  of t h e  o b l i g at i o n  sec u r e d  b efor e  t h e  sec u r i ty i n te rest i n  t h e  access i o n  
i s  r e g i stered . T h e Com m i  o n  h as con c l  t h at ,  e v e n  thou h a s ec u red 

not ot r: e r w i se ave  p c.x i ty ove r t h E!  n te rest t h e  hc i d e r  sect.J r i  
i n te rest i n  t h e  access i o n  b ecause t h e  sec u n ty i n te r est i n  t h e  w ho l e w as taK e n  
b efore t h e  good s b ecame access i on s, s u c h  h o l d e r  i s  e nt i t l ed to k no w  w h e n  i t  
o b ta i n s  a r i g h t to reta i n t h e  w ho l e ,  w h et h e r  o r  n ot an accessi o n  i s  s u b j ect t o  a 

r i ty n te rest.  W i t ho u t  t h i s  n o w l ed g e ,  t h e  Sfc::c u red  w o u  d h av e  n o  
a l te r n at i v e  b u t  t o  reta i n i n  t r u st t h e  v al u e  t h e  access i o n  for t h e  d u r at i on of H l e  
l i m i tat i o n  p e r i o d .  

Sect i o n  38( 1 1 )  of t h e  roposed Act ma�. es ex ! C i t  w hat may b e  i m p li c i t  i n  
sect i o n  37  of t h e  ex i st ;  Act.  d e r  p roposed Act,  e p e r so n  w i t a n  
i n te rest i n  t h e  w ho l e may p re v e n t  remova l  of t h e  access i o n  b y  t h e  s ec u red  party  
by  p ay i n g  to  t h e  sec u red  party  t h e  l esse r of  the  amo u n t  sec u red by  t h e  sec u r i ty 
i n te rest an t h e  mar k et v al of t h e  acces s i o n .  U n d e r  h e  ex , st i n g  Act ,  n o  men t i o n  

mad e t h e  r l  g ht t o  p a y  t h e  va l u e  o f  t h e  access i o n .  How e v e r� ,  t can b e  
effect i v e l y ar g u e d  t h at " t h e  amou n t  sec u red b y  t h e  sec u r i t y  i n te rest " i n  t h e  
acces s i o n  can n ot exceed t h e  � al u e  of t h e  access i o n .  A n y  amo u n t  o w i n g  b y  t h e  
d e b to r  i n  excess of t h e  v a l u e  of t h e  access i on i l l  b e  u n secu o r  w I f  b e  secu r ed 
b col l ate ra l  oth e r  t h an t h e  accessi o n .  T h e  Com mi ss i o n  h as d ec ! d ed t o  r;o;move y 
d o u b t  i n  t h e  matt e r  an d m a k e  1 t  c l ear t h at t h e  p e rson w i t h an i nte rest  i n  t h e  w ho l e 
can p ay t h e  l esse r of t h e  amou n t  sec u red an d t h e  mar k et va l u e  of t h e  access i on . 

( e x i st i n g  Act ) 

�J2 �erf�gted sec;\jrj!}'JDt�restlo 990d� that £;u bseq�J.ently� b E:cQ!!!� 
Qart of .3_.QL.Q_g w::;t_or ma�s conti n ues j_!') ttJeLMQ.Q Ugl;_ o r  mas.§_lf 
.:tb�- good�L -�E!!..._® � manuf_Cj._5:;t_ured , _ _Rroces�ed_. assemt?led _Qr:: 

wmm i ngl�ft that thei_r i denti ty_ i s  IQ§:i: i n  t he_ p_r9d u ct QC mas;::;. 

122 W_l]�re more than Q!'J�LQe rfec_teg securLtYinterest attach�s to ttl� 
Qrod l,lc:t _ _or .rna§s_, the �§�g_u r i ty Jn!�rests ar_� ent iiJed to __ §.h_(;!J e i n 
tbJLp rg_d_yct Qf mass f!(;;CQrd i n g to_ the_ .rfJ1:Ioit:l�t th� __ obJ gl'ition 
§_�cy red b_y_g_ach �_ggyr i ty i nt�rest enJltled tQ _ _§_b_are Qef\_[§._tO tb� 
§!Jill�-of t h� __ Qbl i gatiQD? secu red_l)y_£!U3>ecu r i  ty_j nter�§ts. 

(;l) T_h i s  S�(:tjgn d<�§_[lOt Ci.PPlY._to a S�cu_ri ty i nt�r�s'f: IJ_f!QC8SSi OI} 
.9QQd s  to_w h i c h  seGtiQn 37_ (lpQi i e� 
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* * *  

( p reposed Act ) 

1 )  A perfected sec u r ity  i nte rest i n  goods that su bseq uentl y become 
part of a p rod u ct or mass cont i n u es i n  t h e  p rod uct or mass i f  
the  goods are so man ufact u re d , p rocessed ,  assem b l ed or 
comm i n g l ed t h at t h ei r i dent ity i s  l ost i n  the p rod u ct. 

) S u  t o  su bsection an d ( 6 ) ,  w here more t h an one perfected 
i nterest con t i n u es i n  t h e  same p rod u ct or· mass u n de r  

s u  ( 1  ) , an d each w as a sec u rity i nterest i n  separate 
goods, t h e  sec u r i ty i nterests are ent i t l ed to s hare i n  the p rod uct 
or mass accor d i n g  to t h e  rat i o  t h at t h e  ob l i gation secu red b y  
each sec u r i t y  i nterest b ears to t h e  sum of t h e  obl i g ations 
sec u red b y  al l secu r i ty i nterests. 

( For t h e  p u r pose of sect ion 35, perfection of a secu r i ty i nterest 
i n  t h at  s u  uent l y become part of a p rod uct or mass 
sha l l a l so b e  treated as perfection of the i nte rest i n  the p rod uct 
or mass. 

For u rpose 
i nte rest 

d ate t h at t h e  

s u bsect ion (2), 
not exceed 

become 

ob l i gation sec u red b y  
mar ket val u e  of t he good s 

of t h e  p rod uct or  mass. 

( 5 )  A n y p r i or i ty t h at a perfected sec u r ity  i nte rest that conti n u es 
i n  the p rod u ct o r  mass u n de r  section ( 1 ) h as ove r  a perfected 
sec u r ity  i nte rest i n  t h e  p rod u ct o r  mass i s  l i m i te d  to the  val ue 
of t h e  good s at t h e  d ate t h at t hey became part  t h e  p rod uct 
or rnass" 

(6)  A pe rfected p u rchase money sec u r i t y  i nterest i n  goods that 
con t i n u es i n t h e  p rod u ct o r  mass h as p rior ity  ove r  a non­
p u rchase mon ey secu r ity  i nterest 

( a) n t h e  good s 
bsect ion  ( � ) 

cont i n ues i t h e  p rod u ct mass u nd e r  

{ b ) 1 t h e  p rod u ct mass, other  t h an as i n ventory , g i ven 
the same d ebto r ,  and 

( c )  i n  t h e  p rod u ct o r  mass as i n ventory g i ven b y  t h e  same 
d e b tor i f  

l ) the  secu party w 
i nterest ves a not i ce 
non -p rch ase money 

1 5 7 

p u rchase money secu r i ty 
t h e  secu red p arty w i t h  the 

secu r ity  nterest i n  t h e  
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p rod uct o r  mass w ho reg i stered a f i nanci n g  
statemen t  contai n i n g  a d esc r i ption of col l ateral t h at 
i nc l u d es the p rod u ct or mass b efore t h e  i d ent ity of 
t h e  goods i s  l ost i n  t h e  p rod u ct o r  mass, 

( i i )  the  notice contai n s  a statement that the p erson 
g i v i n g  t h e  not ice has acq u i red or ex pects to acq u i re 
a p u rchase money secu ri t y  i nte rest i n  goods 
s u p p l i ed to the  d ebtor as i nventory ,  an d 

( i i i )  t h e  noti ce i s  g i ven b efore the  i dent ity of t h e  goods 
i s  l ost i n  the p rod uct or mass. 

( 7 )  A not i ce refer-red to i n  su bsection ( 6 )( c )  may b e  g i ve n  i n  
accordance w i t h  sect ion 68 or b y  reg i stered mai l ad d ressed to 
the  p erson to be noti f ied as i t  ap p ears i n  t h e  f i n an c i n g  
statement referred to i n  s u b section ( 6 ) ( c ). 

(8 )  T h i s  secti on does not app l y  to a secu rity i nterest i n  accessi on 
good s to w h i c h  sect ion 38 ap p l i es. 

COM M E N T  

Sect i o n  3 8  t h e  ex i n g  Act i e n t i r e !  i n a d e q u ate to d ress t h e  ran g e  of 
i ss u es t h at can a r i se i n  t h e  con text of secu r i ty i n te rests n com m  n g  ed good s.  
Sect i o n  39 of t h e  p roposed Act ad d resses t h e  most i m po rtan t of t h ese.  

Sect i o n  39( 1 ) states t h e  b as i c  p ropos i t i on t h at a sec u r i t y  i nte rest i n  good s 
s n ot l ost m e re l y b ecause t h e  good s h av e  l ost t h e i r s e p arat e  i d e n t i t y  b b ecom i n g  

p a rt of a p rod u ct o r  mass. T h i s  feat u re of t h e  p roposed Act h as i ts cou nte r p a rt 
i n  sect i o n  38( 1 ) of t h e  ex i st i n g  Act.  U n l i k e sect i o n  38( 2 ) of t h e  e x i st i n g  Act ,  
sect i o n  39( 2 )  o f  t h e  p roposed Act ap p l i es o n l y  t o  sec u r i ty i nte r ests i n  t h e  p rod u ct 
o r  mass t h at w e re separate sec u r i  i nterests i n  t h e  good t h at t i n to t h e  

red u ct mass. Sect i o n  39 ( 3 )  m a k es i t  c l ear t h at t h e  p e rfect e d  stat u s  of t h e  
separate sec u r i ty i n te rests i n  t h e  good s con t i n u es i n  t h e  p ro d u ct or mass.  

S ect , on 39 ( 4 i s  d es i g n e d  to romove an y dou b t  as to t h e  mean i n of t h e  rm 
" ob l i g at i o n  sec u red " i n  t h e  s u b sect i on .  T h e for m u l a  p resc r i b e d  b y  sect i on 39( 2 )  

k s  fa i  o n  I y w h e n  i t  s rea l  z e d  t h at a n  o b I i g at i o n  sec u r-ed b 
I nterest n good s b ecome p a rt of h e  p u ct o r  m ass can n c;t exceed t h e  
of t h e  goods.  A n y  d i ffe ren ce b et w ee n  t h e  amo u n t  o f  d e bt an d t h e  v al u e  of t h e  
col l atera l  i s  u n secu red d e b t .  W h i l e  t h i s  w as i m p l i c i t  i n  sect i o n  38{ 2 )  o f  t h e  ex i st i n g  
�ct,  t h e  Com m i ss ion  h as con c l u d e d  t h at t h e  n t  s h ou l d  b e  rnad e c l ear  t h rou g h  a 
spec i al p s i o n .  Sect i o n  5 ) d eal w i t h  a ate d  ss u e. T p u r pose of sect i on 
39 I s  to p rotect a s ec u red party  h ol d i n g  a s ec u r i t y  I nt e rest i n  t h e  g oo d s t r1 at 
b ecome p a rt of t h e  p rod u ct o r  m ass;  i t  i s  n ot to e n h an ce t h e  secu r i ty of s u c h  a 

1 58 



PROPOSE D  ACT S .  40 EX I ST I NG ACT S .  3 9  

p e rson a t  t h e  ex p e n se of a n ot h e r  l e n d er h ol d i n g a sec u r i t y  i nte rest i t h e  p ro d u ct 
or· mass. Sect i o n  39( 5 )  i s  d es i g n e d  to e n s u r e  t h at t h  s po l i c y i s  i m p l em e n te d .  

W h i l e  t h e re i s  n o  p rov i s i o n  i n  sect i o n  39 t h at d ea l s e x p ress l y w i t h  t h i s  p o i n t ,  
t h e  n ecessary i m p l i cat i o n  o f  secti o n  39( 3 ) ,  39( 5 )  a n d 3 5  i s  t h at ,  w he re t h e r e  i s  a 
com p et i t i on b et w ee n  a n on - p u r c h ase secu r i t y  i nte rest i n  t he p rod u ct o r  m ass 
a r i s i n g  u n d e r  sect i o n  39(  1 )  an d a sec u r i ty i n te rest i n  t h e  p ro d u ct or  m as s  as 
o r i g i n a l  col l at e ra l , p r i o r i t y  i s  d et e rm i n e d  on t h e  b as i s  of secti o n  35( 1 ) . 

Sect i on 6 )  p rov d es a set of r u l es for ete rm i n i n g  p r i on t y  b et w een 
p u r c h ase mon e y  a n d n o n - p u rc h ase mon e y  sec u r i t y  i nt e rests i n  t h e  good s a n d 
p r i o r i t y  b et w ee n  p u rc h ase mon e y  sec u r i t y  i nterests i n  t h e  good s a n d s ec u r i ty 
i n te rests i n  t h e  p rod u ct o r  m ass. T he r u l es d eal i n g w i t h  t h e  l atte r  para l l e l  t h e  
r u l es o f  sect i o n  34. Acco r d i n g l y ,  i f  t h e  p md u ct o r  m ass i s  i n v e n to r y ,  t h e  p u rc h ase 
rnon e y  p r i o r i t y  g i v e n  t o  t h e  sec u r i t y  i nterest i n  t h e  p rod u ct o r  mass a r i s i n g  u n d e r  
sect i o n  39( 1 ) h as p r i o r i t y  o n l y  i f  t h e  h o l d e r  of t h e  secu r i ty i nte rest g i ves t h e  
p resc r i b e d  n ot i ce t o  t h e  h o l d e r  o f  a p r i o r  r e g i stered  secu r i t y  i nte rest i n  t h e  
p rod u ct o r  mass as o r i g i n al col ate ra l . No s u c h  n ot i ce i s  req u i red  w h e re t h e  

rod u ct o r  mass i s  e q u i p me n t .  

( ex i st i  n 'J  Act) 

39 �_ secu r�c:t party _ _m{!y1j _ _rL t_t}e s�urity ag r_�rnent QL other�l� 
su bord i na,.te h i �  s�_li r i1:Y i nt�[�§t to any gther:.��JJ r i ty_Jn:terest. 

* * *  

( p roposed Act ) 

40 A secu red party may , i n  a sec u r ity  ag reement  or othe r w i se , 
s u bor d i nate the secu red party 's sec u r i ty i nte rest to an y other 
i nterest, and such su bord i nat ion i s  effective accord i n g to i ts 
terms b etween the an d may be enforced a t h i rd  party 
if suc h  t h i r-d party t he pe rson or one of a cl ass of person for 
w hose benefi t t h e  su bord i n at i on w as i nten ded . 

COM !v1 E NT 

T h e  cou nte r p a rt to t h i s  sect ion  i s  sect i o n  39  of  ex i st i n g  A ct .  Sect i o n  40 
of t h  p ro posed Act r·emoves t h e  d o u b t  assoc i ated  w i t h  sect i o n  39 of t h e  e x i st i n g  
h\ct as tc .,,. r m - net a s u bi'J r d i n at i on R g reem e n "�- c a n  b e  e n forced b y  � t h i  

arty i s net p a r t y  : t h e s1.. bor d i n at a g n)f'"n e n t  b w ben ;:::f t h e  
a �  reern e n  t was rn ad e" 
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( ex i st i n g  Act ) 

40( 1J U n l ess & d ebtor _ Q_n an_JnJ:C:!ng i bl�_gr c h�tt�l mr_has ma.Q� an 
enforceab l e  agr�ment_ng:t to ll$_!:>�r:.t d ef�11c;es o r  �lc:li ms a r i s i ng 
out of a contract, the r i g hts .of an assi g nee are s u b jegt_to: 

(ru i!I I _Qf th�J:�rms qf_the contr:.act�tw_��n thELQ�btor_Qrr._ ao 
in:t:an g i b l �_or ch{lttel pap�L an d _t._h_�_ as§.i 9J1Qr anQ.. _an_y 
d efence or c lajm ari si n g  therefrom; an d 

(Q) �ny oth�r:_ gefen c�()r cl aim__9f the d ebtor___gn C!n i ntan.9lb l e  
gr:__c hatt§L.P.aper _1:l9i!l n�Lth� _{l.SSi g flQLth at C!Q<::rued_b�fgre 
the __ g�btor on an i nta11gi b l e  or chattel papaer rece i ved 
notL�EL9f th�.llJ?�i gnment. 

ill So fC![J'!§ the ri_gJ:rLtQ..Qeyment y_nd e r  an a.ss.Igned _c;ontrac;_t_ri g h t  
nas n ot  b ee n  earned b y  performance an d notw iths.:ta n d i ng 
not ifi cat ion .oL th� assi g n me'1L__«:!D.Y_ mod if icati on . of _ ___m:_ __ C! 
su bst itution for th� contract, made i n  goog fait h  a n d i n  
gccordaru::e w ith_ reasoo_!lt:!l � comm�r.:c;i al _§t<!r)dar d...§ an d wttll_Qut 
rnateri_gLC1Q.yer.s_� �ffectJJpon thE,Le§Si g n���§ r i g ht_u n dEl[__QLJhe 
assi g no r's abi�o . perform the  contract, i s�ffect i �  agai nst 
ao assi gnee u n l ess the d ebto r  on an i ntan g i b l e  or c h attel paper 
bas oth�cw i se e1areed ,  t>�Lthe a_s§jg n ee aggu i res _g.qrrespongi ng 
ri g hts_ yiJd e r  th�_rood i ft(i:)c.tor suJ;§.tituted c;ontrac;t-'. 

W N9thjn.s__l_D su bsection (2)  affects the val i d ity of a terJTI i n  <ill. 
1:lssi_g_nm�r:rL1!9r�ent .w bi£tLPrQ.yi d es __ th�:l__A__m()_d i f icatigl'l_ or 
§U bsttt�Jtion m�Irti_oneg Ln_ t h aJ .  §u b_secti()JL is a p_[�ach 9L the 
agr:.�ment _QY  t h e  assignor. 

ill I he Q.f:lb.tor ...Qrl �n_j ntang i b l e  __ Qf __ s:hatt(:ll paper nrn�Y..__Q!IY !he 
i:l§si g[IQI J.mti l b�_receiy�§_notiG� th at tile _ amoypt _g ue QL to 
.b�m'2 ngue u ng�r _!!n i g�nt i fjed tcansactiqn J:tas p��ll_�ssigped 
argL1hat P.C!.Yment i s _t9 be mctd_e to th_�ass i go.§.�_, 

ill A_ debtQr QJLan_ i f!Jan g i bJe o r  chattel paper may pay the assj g nor 
!Lth e  assi gn��. w hen requested to dQ __ §9�1_1':!?_ d ebtor:..__ fai l s  tq 
furni sl] J9 the cje.Qtor Q.[QQf wjth!n...JL�C!SQnabl_� t ime thct! the 
assl9__nrrlE?r!.1 ha§ _ be�r:LJ!H',tQ�. 

HU A.J�rm i n any contr:.act betw��n a d�J:>.tor on an_ i ntar:t9lt? l e  af}c! 
�n as�tgn_or wbj c_l}_p_[q_h i b i ts a§si gnmeo_t qf th�_ w hole gf 1=1n 
accou nt _gr_j ntao_gi QLELfgr __ mQD�. Q_l.i�QL.. tq become _g�i s _ yqi Q_, 

* * *  
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PROPOSE D  ACT S .  41 ( 1 ) - ( 7 )  E X I ST I NG ACT S .  40 

( p roposed Act ) 

41 (1) I n  t h i s  secti on " accou nt  debtor" means a person w ho i s  ob l i gated 
u n der  an i ntan g i b l e  or c hattel  paper. 

(2)  U n l ess the accou n t  d e btor on an i ntan g i b l e  or  c hatte l  paper  has 
made an enforceab l e  ag reement not to assert d efences to c l aims 
ar is i n g  out of a contract, the r i g hts of an assi g nee of t h e  
i ntan g i b l e  o r  c h attel paper are s u b j ect to 

( a )  T he terms of t h e  contract bet w een the  account debtor an d 
the  ass i g nor and any d efen se or c l ai m  ar is i n g  from t h e  
contract or  a c lose l y co n n ected contract, and 

( b )  an y oth e r  d efen ce or c l ai m  of the  accou n t  d e btor agai n st 
t h e  ass i g no r  that accrues b efore the acco u n t  d e btor 
acq u i res k now l ed g e  of the assi g n ment. 

( 3 )  A mod i fi cat ion of or  s u b st i tut ion for a contract made i n  good 
faith  and i n  acco r d an ce w it h  reasonabl e  commerci al stan d ard  and 
w i thout mater i al ad verse effect of t h e  assi g n ee's r i g hts u n d e r  
t h e  contract or the  ass i g nor's ab i l i ty  to perform t h e  contract 
i s  effecti ve agai n st the  ass i g n ee u n l ess the  acco u n t  d ebtor  h as 
oth e r w i se ag ree d . 

( 4 ) S u b sect i on (3 )  app l i es 

(a )  to  t h e  extent t h at an ass i g n ed r i g ht to payment ar is i n g  
out of t h e  contract h as not been earned b y  performance, 

( b ) not w i t h stan d i n g  that t h e re has been not i ce of t h e  
assi g n ment to the  accou n t  debtor. 

(5 )  W he re the  contract has been su bst ituted or mod i fi ed i n  t h e  
man n e r  refer red to i n  s u b sect ion ( 3 ) ,  t h e  assi g n ee obtai n s  r i g h ts 
that cor respon d to those that t h e  ass i g n ee had u nd e r  the 
or i g i nal  con t ract. 

( 6 )  Noth i n g  i n  su bsection ( 3 )  to ( 5 )  affects t h e  val i d ity  of a term i n  
an ass i g n ment  ag reement t h at p rov i d es that a mod i fi cat i on o r  
su bsti t u t ion refer red  to i n  t h at s u bsection i s  a b reach of 
contract b y  t h e  ass i g nor.  

(7) W he re col l ateral w h i c h  i s  e i t h e r  an i ntan g i b l e  o r  chattel paper 
is ass i g n e d , the accou n t  d eb to r  may make payments u n de r  t h e  
contract to t h e  ass i g no r  

( a )  before the accou n t  d ebtor recei ves a not i ce t h at 
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PROPOSED ACT S .  4 1 ( 8 ) - ( 9 )  EX I ST I NG ACT S .  4 0  

( i ) states t h at the  amou nt payabl e  o r  to b ecome p ay ab l e  
u nd e r  the  contract h as  b ee n  assi g ned an d payment 
is to made to the assi g nee,  and 

( i i ) i dent if ies the  contract u n d e r  w h i c h  t h e  amou nt 
payabl e  is  to become pay abl e, or  

( b ) after 

( i )  t h e  accou nt  d ebtor requ ests t h e  assi g nee to f u r n i sh 
p roof of t h e  assi g nment, and 

( i i ) the assi g n ee fai l s  to fu rn i s h  p roof w i th i n  15 d ays 
f rom the date of the req uest. 

(8) Payment b y  an accou n t  debto r  to an assi g n ee p u rsuant to a 
not ice refer red to i n  c l ause 7(a) d i scharges the o b l i g at i on of the 
accou nt d ebtor to the extent of t h e  payment. 

( 9 )  A term i n  a contract bet w een a d ebtor on an accou nt or chattel 
paper  and an ass i g nor that p roh i b i ts or restr i cts assi gnment of 
the  w hol e of the  account or chatte l  paper  for money for or to 
become d ue i s  b i n d i n g  on the  asi g nor, b u t  on l y  to t h e  exten t  of 
mak i n g  t h e  assi g nor l i ab l e  i n  d amages for b reach of contract, 
b u t  i s  u nenforceab l e  agai nst t h i rd p arti es. 

COM M E N T  

S ectio n 4 1  o f  the p ro posed A c t  con ta i n s  mod i ficat i o n s  a n d r efi ne m e n ts of 
sev e r a l  as p ects of sect i on 40 of the e x i stin g  A ct .  

Secti on 4 1 ( 1 ) remov es am b ig u it y  i n  the e x i st i n g  A ct as t o  w ho i s  t h e  " d e b to r "  
refe r re d  to. A n  acco u n t  d e btor i s  n ot t h e  " d e btor "  u n d e r  a sec u r i t y  ag r e e m e n t  ( o r  
d eemed sec u r i ty agreeme n t) p rov i d i n g for a sec u rity i nt e r est i n  a n  acco u n t  o r  
chattel p a p e r .  T h e  acco u n t  d e b t o r  i s  t h e  p e rso n  w ho o w es t h e  acco u n t  t o  the 
d e b to r  o r  i s  t h e  p e rson o b l i gate d  to the d e b to r  u n d e r  t h e  c h atte l  p ap e r. 

S ecti on 4 1 ( 2) ( a) of t h e  p ro p os e d  A ct s u b j ects t h e  ass i g n ee t o  d efen ces o r  
c l a i m s  t h at the acco u n t  d e b to r  can r a i s e  a g a i n st the assi g no r  a risi n g  n ot o n l y  o u t  
of  the con t ract u n d e r  w hic h t h e  acco u n t  o r  o b l i gat i o n  a rose ( as i s  p ro v i d e d  i n  
section 40( 1 ) ( b )  of t h e  e x i st i n g  Act ) b u t  a l so u n d e r  a c l ose l y con n ecte d  con tacts 
con t ract. Thi s ad d i t i o n al feat u re i s  a r ef l ect i o n  of rece n t  j u d i c i al m o d i f i c at i o n s  to 
t h e  l aw of choses i n  act i o n .  ( Se e  H o l t v .  J�:;J for_c! [ 1 987 ] 6 W . W . R. 385 ( S. C. C. ) . ) 

Sect i on 4 1 ( 7 )  i s  the cou n te r p a r t  o f  sect i on s  40( 4) - ( 5) of t h e  e x i st i n g  A ct.  
A p ar t  f rom t h e  d raft i n g  sty l e, t h e  o n l y  d t ff e re n ce b et w ee n  the p ro v i s i on s  i s  t h at 
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PROPOSED ACT S .  4 1  E X I ST I NG ACT S .  40 

a s p e c i f i e d  p e r i od of t i me for f u r n i s h i n g  of p roof of t h e  ass i g nm e n t  i s  set out i n  
t h e  p ro posed Act. 

T h e re i s  n o  e q u i va l e n t  i n  t h e  ex i st i n g  Act to secti o n  41 (8 )  of t h e  p ropos e d  
A c t .  T h t s  p rov i si o n  e l i m i n ates u n c e rtai n t y  as to t h e  p os i t i o n  of a n  accou n t  d e b to r  
w h e n  h e  o r  s h e  p ay s  t h e  acco u n t  t o  someo n e  aft e r  recei v i n g  not i ce t h at s u c h  
p e r so n  i s  a n  ass i g n ee e n t i t l e d  to b e  p ai d .  T h i s  i s  so w het h e r  t h e  n ot i ce w as g i v e n  
b y  t h e  ass i g no r  o r  som eo n e  c l ai m i n g  t o  b e  an ass i g n ee .  

Sect i o n  40( 6 )  of t h e  e x i st i n g  Act i s  t h e  e q u i v a l e n t  o f  section 4i (9)  of t h e  
p roposed Act.  T h e re a re ,  h o w e v e r ,  i m p ortant d i fferences b et w ee n  t h e  t w o  
p rov 1 s 1 o n s. S e ct i o n  40( 6 )  r e n d er s  v o i d a c l au se i n  a con t ract t h at p u r ports to 
p re v e n t  t h e  ass i g n me n t  of t h e  w ho l e of an acco u n t  o r  c h att e l  p ape r  a r i si n g  u n d e r  
t h e  con t ract. W h i l e  sect i o n  41 ( 9 )  o f  t h e  p roposed A ct retai n s  t h e  b as i c  pol i c y  of 
sect i o n  40( 6 ) , i t  d oes so i n  a som e w h at m o r e  refi n e d  w ay.  U n d e r  secti on 41 ( 9 )  t h e  
c l a u se i s  n ot v o i d ;  t h e  c l a u s e  i s  effect i ve so as to g i ve t o  t h e  p a rt y  for w hose 
b e n ef i t  i t  w as i n c l u d e d  i n  t h e  con t ract a r i g ht t o  col l ect d am a g es for i ts b re ac h .  
H o w e v e r, i t  i s  i n effect i ve to p re v e n t  t h e  t ra nsfe r o f  t h e  i n t e rest f rom occ u r r i n g , 
a n d i ts b reac h o r  possi b l e  b reac h can n ot b e  t h e  b as i s  for an i n j u n ct i o n  a g a i n st t h e  
ot h e r  con t ract i n g  p a r t y  p re v e n t i n g  t h e  t ra n sfe r of t h e  acco u n t  o r  c h atte l p ap e r. 
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PROPOS E D  ACT S .  42 ( 1 ) - { 3 )  EX I ST I NG ACT S .  4 1 , 4 2  

PART IV 

RE GISTRATION 

( ex i st i ng Act) 

41 A regi stration system, to be k now n as the Personal P ropertY 
R�gi st ry,_ i s  hereby establ i s h ed for the  p u rposes of reg i strat ion 
u nd e r  th_is Act and for regi strations that are authori ze d  o r  
re_g u i red !,l_!ld�r any other Act to be _!!Hide i n  the regi stry.  

4�.L11 T h e  M i n i ster of � li§tLce -�b.�! I appoi n t  an off ic itl_I .. __ !_Q _jle k now n 
� th e  Registrac gfp_�_r_§QDC11 P roperty Secu ri!Y ... f-!!}Q an y  d eputy 
regi strars that flliD'_JJ_e r:�_g_ll i red for the p rop_er oper:-1,1_-t_i_on of the 
regi st ry.  

I h e  regi st rar sbCl!lL !J n q�_r the d i rection __ gf__ j:hf:L Min ister of 
J usti ce. supervi se the  operation of tb!'L.r�_g__i§try. 

fru Tt}_e regi strar _ may d es i gnate one _or more persons or d ep uty 
re_gjstrars on t h e  staff of h i s  _office_ to act on h i s  behalf. 

* * * 

(proposed Act ) 

42( 1 ) T he Personal P ropert y  Reg i stry estab l ished u nd e r  sect i on 41 of 
The Personal Pr_o_Qer:ty §�clj_rity Act, 1 979-80, c. P-6. 1 is here b y  
conti n ued for t h e  p u r poses of reg i st rat ions u n de r  t h i s  Act, 
u n de r  p rior reg i  l aw an d u n d er an y other that are 
permitted or r eq u i red to be made i n  the Reg i  

(2) The off i ce of Reg i strar of Personal P ropert y  as estab l i s hed 
u n de r  section 42 of T he Personal Property Secu rity Act, 1 979-
80, c.  P-6. 1 is h ereb y  conti n ued and the reg i st rar and deputy 
reg i strars shal l conti n u e  u nt i l they are rep l aced by the M i n i ster 
of J u st i ce. 

T h e  reg i st rar an d dep uty reg i st rars shal l conti n ue to supervi se 
t h e  reg i st r y  u nde r the  d i rection of t he M i n i ster of J u st i ce and 
shal l have such powe rs an d o b l i gations as set out i n  t h i s  Act 
an d an y oth er A ct p rov i d i n g  for reg i stration i n  t h e  Personal 
P roperty Reg i stry an d as p resc i b ed i n  reg u l at ion s  to th i s Act 
or an y oth e r  A ct p rovi d i n g  for reg i st rati on i n  t h e  Personal 
P ropert y  Re g i stry . 
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PROPOSED ACT S .  4 2 ( 4 )  E X I ST I NG ACT S .  44( 1 ) 

(4)  Notw i t h stan d i n g  an y reg u l ation made u n d er th is  Act or an y other 
Act p rov i d i n g  for reg i stration i n  the Personal P roperty Regi stry,  
w hen,  in  the op i n ion of  the reg i st rar, t h e  c i rcumstances are  such 
that i t  i s  not p ract i cal to p d e  one or more reg i stry  serv i ces, 
the  reg i strar may 

(a) refu se to reg i ster fi nanci n g  statements, 

( b ) refuse to accept req uests for sea rch resu l ts, and 

(c ) otherw i se suspe n d  one or more of the  fu n ct ions of t h e  
reg i stry,  

for the pe r i od of t i me d u ri n g  w h ic h ,  i n  the opi n i on of t h e  
reg i st rar, t hose c i rcumstances p revai l .  

COM M E NT 

T h e Com m i ss i o n  con c l u d e d  t h at Part IV of t h e  ex i st i n g  Act i s  u n nec essa r i l y  
con fu s i n g  b ecause of t h e  i l l o g i ca l  o r d e r i n g  of i ts sect i o n s  an d b ecause i t  l eav es a 
f e w  i m p o rtant i ss u es to i m p !  i cat i o n .  I n  ad d i t i on ,  I t  w as t h e  con c l u s i o n  of t h e  
Comm i ss i on t h at i t  i s  n ecessary to rev e rse o r  mod i fy t h e  l eg a l  effect of some of the 
case l aw i nte r p ret i n g  t h e  key p rov i s i o n s  of  t h e  reg i st r y  s y stem of t h e  p resen t  Act. 
Conseq u e n t l y ,  P a rt IV of t h e  p roposed Act l oo k s  v e r y  d i fferen t  i n  some resp ects 
f rom i ts cou n te i n  t h e  e x i st i n g  Act. 

T h i  sect i o n  v< ou l d  rep l ace sect i o n s  4 1  an d 42 of t h e  ex i st i n g  Act.  Som e  of 
t h e  d i fferen ces b et w ee n  t h e  sect i o n  an d i ts cou n te r parts i n  t h e  ex i st i n g  Act are 
d i ctated  by t h e  t h at t h e  Person al  P roperty  Secu r i t y  R e g  i s  n ot n ew l y  
c r eate d  u n d e r  t h e  n e w  Act b u t  i s  m e r e l  u e d . 

T h e re i s  no e q u i v a l e n t  i n  t h e  ex i st i n g  Act to sect i on 42(4) .  T h i s  p rov i s i o n  i s  
n ecessar y  i n  o r d e r  to g i v e to t h e  reg i strar pow e r  to d ea l  w i t h  e q u i p ment  o r  pow e r  
fa i i u res,  l abou r t ro u b l e  o r  an y ot h e r  e v e n t  t h at i nte rfe res w i t h  t h e  oper at ion of 
t h e  s y stem. It  w i l l  b e  noted t h at t h e  re g i st rar i s  empow e re d  to keep some of t h e  
r e g i st r y  fu n ct i on s  o p e rat i o n a l  w h i l e  oth e r  f u n ct i o n s  are s h ut d o w n .  

( e x i st i n g  Act ) 

44Ul A f!nancin_B__Sti!t�rnen t  o r  f i nanci ng gj1an_g� statement may be 
ten de red _fQr:::_r:�g_i §I[(ltion , b y personal de l i ve ry__or by mai l .  at the 
off ice of _:t:b� __ L!'!9L�1:r::y_j_n Regi na, an d the reg i strati on of the 
document i § �ffecj:i v� from t h e  t i me ass i g ned to t h e  document by 
the reg i s1:r::C1L_ 

1 65 



PROPOS E D  ACT S .  4 3 ( 1 ) - ( 5 }  EX I ST I NG ACT S .  44 ( 2 ) , 5 2 ( 1 ) ,  6 6  

ill Except as otherwise provided j n  this Act, a financing statement 
may be registered �t any_j:ime_ �nd may be r�gistere(j bef_g_re a 
securf:t_y_j!greemer:tLk_ m(lde QL be1Qr:_� __ JL_ security . int�est 
attaches. 

52(1) Wher� in tiJ�_QpJnjon oJ JJJ!Lr�!strar_Qr de.Q.�r_e.gistr�rJ 
document tendered for registration in the registry does flOt 
com__Qi y  with J:his A�t_or _the regt,�Jatiol')§_or _w1tt'l any_other. A__g! 
under:_ w hicb regi.§tration of tb._e_ document 111 the_ r_e.gi str.Y:_l!> 
authorized, he may refuse to register it. and shall g.tye ttLe. 
reason why he is of the opioJgn thcrt it does not c::omply. 

§_@ Ihe validity or effectiveness_of a document to w hich this Act 
applies is_ not affected_!!Y._reason of a defec�_jrregularity, 
omis§jQn or_ e.rror_Jtaereln __ or in J,_he_e.�.e.cu:UQr:L or re.JlL�tratjon 
th_ereof __ unless the defect. irregularilY.__QIT!ission or er.ror J_§ 
§�_riousl_y_r:nislea_!j i ng. 

f2l FC!il_ure tQ provide a _  descr!..Qtion r_e.guirec;Ll!Y__!bJs �g_or tl'l!l 
regulations i!:L_relation to af)Y_:typ!l or kind of collateral in a 
docJ)ment _d�s noj:_Jlff�:Lthe V�:!_ljd ity_ qr eff�!i ve_nEE_ss _g.f J:he 
,9oc�m�!'!U§ it_ rei (!te.§_i_o an_y_gj:he.r CQJ !�teral,. 

*** 

( p reposed Act) 

43( 1 )  A financing statement may be submitted for reg i strat ion at an 
office of the registry as prescribed. 

(2) Reg i strat ion of a financin g  statement is effective f rom t h e  t i me 
assi g ne d  to i t  at the reg i st r y  an d w here two or more f i n an ci n g  
statemen ts are assi g n ed at the  same d ate, the orde r  of 
reg i strat ion i s  d ete rm i n ed b y reference to the registrat ion 
n um b e rs ass i g n ed to t h em at t h e  reg i st r y .  

(3) T h e  Reg i strar shal l n ot reg i ster a fi n an c i n g  statement or i ssue 
a search resu l t  u n de r  this Part until such fees as are 
p rescri bed i n respect of reg i strations or search es. as the case 
may be, have b ee n  pa i d ,  o r  arran g ements for the i r payment h ave 
b een made. 

(4) A f i nanci n g  statement  may b e  reg i stered b efore a sec u r i ty 
ag reement i s  made an d b efore a secu r i t y  i nterest attaches. 

( 5 )  A reg i strat ion may rel ate to one or 1nore tl1an one secu dt y  
ag reement. 
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( 6 )  T he val i d ity  of the  reg istrat ion of a fi nanci n g  statement i s  not 
affected by a d efect, i rreg u l ar i t y ,  om i ssion or erro r  i n  the 
f i nanc i n g  statement o r  i n  the reg i strati on of i t  u n l ess t h e  defect, 
i rreg u l ar i ty ,  om i ssion or e r ror is ser iousl y mi s l ead i n g. 

( 7 )  Su b j ect to s u b sect ion ( 9 ), w here one or more d e btors are 
req u i red to be d i sclosed i n  a f i nanci n g  statement or w here 
col l ateral is  consumer good s of a k i n d  that are p rescri bed by 
t h e  reg u l ations as ser i al n u mbered good s, an d there is  a 
ser ious l y m i s l ead i n g  d efect, i r reg u l ar ity ,  ommi ssion or error i n  

(a)  t h e  d i sclosu re o f  the n ame of any of t h e  debtors, other 
t h an a d e btor w ho does not ow n or h ave r i g hts i n  t h e  
col l ateral or, 

( b )  the  seri al n um be r  of the col l ateral , 

t h e  reg i strat ion i s  i n val i d . 

(8 )  Not h i n g  i n  su bsection ( 6 )  or ( 7 )  req u i res as a cond it ion to a 
f i n d i n g  that a d efect, i rreg u l ar ity ,  om i ss ion or e r ror  i s  seriousl y 
m i s l ead i n g ,  p roof that an yone w as actual l y  m i s l ed b y  i t. 

( 9 )  Fai l u re to p rov i de a d esc r i pt ion i n  a fi nanci n g  statemen t  i n  
rel at ion to an y i tem or k i n d  of col l ateral does not affect t h e  
val i d i ty of the reg i st rati on w it h  respect to other  col l ateral . 

( 1 0 ) Not w i th stan d i n g  an yth i n g  i n  t h i s  Part, the Reg i st rar may reject 
a f i nanc i n g  statemen t  w hen,  i n  the  op i n ion of the Reg i strar, i t  
does not com p l y w ith  t h i s  Act or the reg u l at ions or an y other 
Act of reg u l at ion u nd e r  w h i c h  reg i stration of a f i nanci n g  
statemen t  i s  aut hori zed . 

( 1 1 )  T he Reg i strar shal l g i ve t h e  reason for· the  rej ection of a 
f i nanci n g  statement u n d er s u bsection ( 1 0). 

[ ( 1 2 ) U n l  a p erson ed to a cop y has w ai ved i n  w ri t i n g  thE: 
r i g h t  n de r  th i s  secti on to rece i ve it the secu red p arty or 
pe rson n amed as sec u red party i n  a f i nanci n g  statement shal l  
g i ve to each pe rson named as d ebtor i n  the statement, 

( a) cop y of the statement rep rod uced on paper,  

( b ) a cop y of a ver i f i cation statement rel ati n g  to the f i n anci n g  
statemen t  an d i ssued b y  the  reg i stry 

not l ater t h an 30 
case be. ] 

after i t  i s  i stered or ssued , as t h e  
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COM M E NT 

Section 43( 1 )  ( p roposed Act ) 

A comp a r i so n  of sect i o n  43( 1 ) of t h e  p roposed Act w i t h  sect i o n  44( 1 ) of t h e  
ex i st i n g  Act revea l s some i m portant d i fferen ces. T h e  method of t en d e r  of a 
f i n a n c i n g  statem e n t  u n d e r  t h e  p roposed Act i s  n ot s p ec i f i ed i n  t h e  l e g i s l at i on b u t  
i s  l eft to reg u l at i o n s. Sect i o n  44( 1 )  of t h e  ex i st i n g  Act i s  q u i te s p ec i f i c  on t h e  
po i nt .  A f i n a n c i n g  statem e n t  can b e  ten d e re d  o n l y  b y  p erso n al d e l i ve r y  o r  b y  ma i l .  
T h e  o p e n -e n d ed a p p roac h em bod i ed i n  sect i o n  43( 1 ) ref l ects t h e  v i ew of t h e  
Comm i ss i o n  t h at t h e  r e g i st r y  s y stem s hou l d  b e  u p d ated so as to b e  a b l e  t o  em p 
n e w  tec h n o l o g y an d ap p roac h es t h at h av e  b e e n  d ev e l op e d  i n  B r i t i s h  Col u m b i a. I n  
part i c u l a r ,  t h e  Comm i ss i o n  recom m e n d s  t o  t h e  M i n i ste r o f  J u st i ce t h at t h e  reg i st r y  
s y stem b e  mod i fi ed so as to p e r m i t  p a p er l ess reg i st rat i o n  i n  a n d searc h i n g  of t h e  
d atabase. In ot h e r  w o r d s ,  u s e rs of t h e  s y stem s ho u l d  b e  ab l e  to e l ect ron i ca l l y  
r e g i ster  f i n a n c i n g  stateme n ts t h rou g h  t h e  u se of com p ut e r  term i n a l s l ocated i n  
t h e i r off i ces o r  p l aces of b u s i n ess o r  l ocated i n  p u b l i c  faci l i t i es s u c h  as cou rt 
h o u ses an d m u n i c i p a l  off i ces w i t ho u t  t h e  n ee d  to sen d to t h e  reg i st r y  p r i nted  
f i n a n c i n g  stateme n ts .  Searc h es w ou l d  a l so b e  o b ta i n e d  t h ro u g h  t h e  u se 
com p u te r  te rm i n a l s. It  i s  t h e  v i ew of t h e  Com m i ss i on U 1 at t h i s  i s  a v e r y  i m portan t  
feat u re of a sy stem t h at i s  d es i g n e d  to ser v e  res i d e n ts i n  a l l p arts o f  t h e  p rov i n ce .  
U n d e r  t h e  c u r re n t  s y stem,  t hose w ho l i ve o u ts i d e  o f  R e g i n a s u ffe r s i g n i f i ca n t  
d i sad v antage i n  h a v i n g  to y on t h e  mal l se r v i ce or  on a g e n ts res i d e n t  l n Reg i n a. 

T h e  Com mi ss i o n  i s  r ecomme n d i n g  t h at a re l ated  fac i l i ty b e  m a d e g e n e ra l l y  
av a i l a b l e  to u se rs of t h e  sy stem. T h i s  fac i l i ty w ou l d  p e rm i t  b u l k re g i st r at i o n .  It  
w o u l d  be avai l a b l e  to l ar g e  vo l u m e  u se rs s u c h  as l ar g e r  c re d i t  u n i o n  an d b a n k 
b r an c h es.  A b ran c h  t h at h as a l a r g e  vo l u me of reg i st rat i o n s  w ou l d  b e  p e r m i tted 
to acc u m u l ate " f i n an c i n g  statements"  a n d t ra n sm i t  t h em to the  r eg i st r y  i n  b u l K 
aft e r  b u s i n ess hou rs.  B u l k  reg i st rat i o n  w as made ava i l ab l e  to t h e  Sas k atc h e w an 
A g r i cu l t u ra l  Dev e l o p m e n t  Cor porat i o n  i n  1 988 to reg i ste r t h e  h u n d re d s  of 
" f ! n a n c i n stateme n t s "  reg  ste red i con n ec t i o n  w i t h  t h e  sec u r e d  l oa n  mad e y 
t o r g an i zat l o n .  

I m p l eme n tat i o n  of t h i s  a p p roac h n ecessi t ates t h e  acce ptance of t h e  con ce p t  
a " f i n a n c i n g  stateme n t "  a s  reg i at i o n  e l ectr,�m i ca l l ransm t o  h e  

re g i st r y .  S i n ce t h e  s y stem p roposed b y  t h e  Com m i ss ion d oes n ot e i i m i n ate t h e  u se 
of p r· i n t e d  f ' n a n c i  g statemen ts of e k i  d c u r re n t !  i n  u se ,  Pad IV  retai n s  
t e r m i n o l o g  ref l ect i n g  a s y stem i n  h i c h  p te d  f i  n g  stateme n ts are w::e:J .  
H o w e v e r .  t h e  te rm " f i n a n c i n g  stateme n t "  w i l l  b e  d ef i n e d  i n  t h e  A ct to refe r� to bot n 
p r i nted  f i n a n c i n g  stateme n t s  an d reg i s t rat i on d ata  t r a n sm i tted  to t h e  reg i st r y .  
( See sect ion  2 (  p )  5S �W  r�. ) 
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Section 43( 2 }  ( p ropos e d  Act ) 

A n ot h e r  asp ec t  of t h e  mod i f i cat i o n s  to t h e  s y stem t h at t h e  Commi s s i on 
p roposes i s  t h at t h e re b e  n o  t i me l ag b et w ee n  t h e  d ate  an d t i me of r eg i strat ion a n d  
t h e  t i me t h at a r e g i st rat i o n  i s  searc h ab l e. I n  ot h e r  w o r d s ,  i t  i s  t h e  Comm i ss i o n ' s  
v i ew t h at a l l r eg i st r at i o n s  s ho u l d  b e  search a b l e  w i t h  t h e  resu l t  t h at a searc h i n g  
p a r t y  l s  g uaranteed t h at ,  s u b j ect to t h e  n ee d  to take  i n to acco u n t  t h e  " g race 
p e r i od s "  p rov i d ed b y  t h e  Act,  t h e  i nformat i o n  ava i l ab l e  f rom t h e  r e g i st r y  d i sp l ay s  
a l l r e g i st e r a b l e  sec u r i t y  i nt e rests a n d c h ar ges agai n st t h e  col l atera l  o f  a d e btor. 

T hat asp ect of sect i o n  43( 2 )  d eal i n g w i t h  t w o  or more f i n a n c i n g  statments 
w i t h  t h e  same d ate h as b ee n  retai n e d  to d ea l  w i t h  s i t u at i on s  w he r e  f i n anc i n g  
stateme n ts are sen t  to t h e  r e g i st r y  b y  m a i l .  

Sect ion 43( 3 )  ( p roposed A ct )  

T h i s  sect i on w i l l  b e  a n  i mportant feat u re of t h e  n e w  ap p roac h ,  u n d er w h i c h  
i t  w i l i  n o  l o n g e r  b e  poss i b l e  to r e l y o n  t h e  s i m p l e  on e-to-o n e  r el at l o n s h  p betw een 
t h e  p rov i s i on of a r eg i st r y  s e r v i ce a n d t h e  pay m e n t  for t h at part i cu l ar s e r v i ce. 
U n d e r  t h e  n e w  a p p roac h t h e  u se of p re- p a i d acco u n ts s i m i l ar to t hose now i n use  
n con n ect i on w i t h  t h e  c u r re n t  t e l e p h o n e  sea r c h  faci l i t y  w i l l  b ecome m u c h  more 

commo n .  

Secti o n  43(5) 

T h i s  sect i o n  rn a k es ex p l  t w hat s i m p !  ct u n d e r  t h e  e x i st i n g  Act. 

Sections 43(6)-( 9 )  

T h es e  sect i o n s  d eal  w i t h  i ss u es t h at h av e  b ee n  t h e  foc u s  o f  a con s i d e ra b l e  
amou n t  of l i t i g at i o n  u n d e r  t h e  ex i st i n g  Act .  

Sect i on 43( 6 )  of t h e  p roposed A ct i s  t h e  e q u i va l e n t  of  sect i o n  66( 1 ) of t h e 
e x i st i n g  Act. T h e  sect i o n  h as b ee n  rel ocat e d  to Part I V  s i n ce i t  w ou l d  no l on g e r  
ap p l y t o  secu r i t y  a g reem e n ts b u t  w ou l d  affect o n l y  f i n a n ci n g  statements. 

One of t h e  most con t rov e r s i al i ss u es t n at h as a r i sen i n  t h e  context of sect i on 
66( 1 ) of t h e  ex i st i n g  Act  i s  w h et h e r  t h e  t e :;t to b e  a p p l i e d  i s  a s u b j ect i ve test or 
an o b j ect i v E;  test.  I n  ot h e r  w or d s, rn usj� t h e re b e  e v i d e n ce t h at someon e w as 
'ict u a ! l y  m i  e d  i n  d e r  a r e g i st rat i o n  t o  b e  se n o u s l y s t ea d i n g  b ecau se a 
d efect , i r- re g u l ar i ty ,  om i ss i o n  o r  e r ro r  i n  i t? W h i l e  t h e  m att er h as y et to b e  
ad d ressed b t h e  S as k at c h e w an Cou rt of A p pea l , i t  w ou l d  ap p ea r  t h at t h e  bal a n ce 
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of o p i n i o n  i n  t h e  Cou rt of Quee n ' s  Ben c h  i s  t h at t h e  test i s  s u b j ecti ve . 1 If  t h i s  
rep resen ts t h e  c u r re n t  state of t h e  l a w ,  t h e  effect of sect i o n  43(8)  wou l d  b e  to 
rep l ace t h e  s u b j ect i v e  test w i t h  an o b j ect i v e  test. T h e  test i s  w h et h e r  t h e  
d ef i c i e n c y  i n  t h e  reg i st rati o n  i s  l i k e l y to b e  se r i o u s l y m i s l ead i n g  to p e r so n s  w ho 
u se t h e  s y stem. W h et h e r  o r  not someon e w as actu a l l y  m i s i ed i s  not i m po rtant. 

T h e re are i mp o rtant  reaso n s  w h y  t h e  Com m i ss i o n  h as d ec i d e d  to s p ec i fy  a n  
o b j ect i v e  test. A s u b j ect i ve test ra i ses a f u n d am e n tal q u est i o n : w h at k i n d  of 
d efect, i r r e g u l ar i t y ,  e r ror  o r  om i ss i o n  amo u nts to non -com p l i an ce? C l ear l y  t h e  
fai l u re to f i l l  i n  som e  i m portant feat u re of a f i n an c i n g  statem e n t  i s  so f u n d amental  
a d ef i c i e n c y  as to amou n t  to the e q u i v a l e n t  of n ot reg i ste r i n g  a f i n a n c i n g  stateme n t  
at a l l .  F o r  exam p l e, i f  t h e  d e b to r  i s  stated to b e  Joh n S m i t h ,  w h e n ,  i n  fact, t h e  
d e bto r  i s  Pete r Jon es, can i t  b e  sa i d t h at t h i s  i s  a n  effect i v e re g i st r at i o n  of a 
secu r i ty i nte rest i n  t h e  p ro p e rty of P eter Jones mere l y b ecau se someon e  w as n ot 
m i s l e d ?  E ven i n  t h e  face of stat u to r i l y  p resc r i b e d  s u b j ect i v e  tests set  o u t  i n  T h e 
Con d i t i on al Sal eE; Act a n d J h e  B i l l s o f  S�l e ,Act, Sas k atc h e w an cou rts req u i red t h at 
t h e re w e re m i n i m u m  req u 1  rem e n ts t h at h ad to b e  met b efore a reg i st rat i on cou l d  b e  
con s i d e re d  to h av e  b ee n  effected . 2 I f  t h i s  ap p roac h i s  fo l l o w ed i n  t h e  context of 
sect i on 66( 1 ) of t h e  ex i st i n g  Act,  i t  i s  cl ear t h at t h e  test is n ot p u re l y s u b j ect i ve .  
The  test h as an o b j ect i ve  e l emen t  to  i t . 3 

A not h e r  d i ff i c u l t y  w i t h  a s u b j ect i ve test i s  t h at i t  ap p ears to b e  i n co n s i ste n t  
w i t h  t h e  s p i r i t  of sect i o n  20( 1 ) ( b )  of t h e  Act. T h i s  sect i o n  g i v es to a t r u stee i n  
ban k ru ptcy  an i n d ep e n d en t  stat u s  to s u bord i n ate u n p e rfected sec u r i  m terests. 
Th e b as i s for t h i s  stat u s  i s  t h at o n ce a d e b to r  b ecomes a b a n k ru pt ,  t h e  j u d g m e n t  
e n fo rcement  r i g h t s  o f  h i s  o r  h e r  c re d i tors are  v ested i n  t h e  t r u stee a n d can no 
l on g e r  be enforced b y  i n d i v i d u a l  c r e d i to rs. 4 After ban k r u ptcy , t h e  t r u stee 
exerc i ses t h e  s u b o r d i n at i n g  pow e r  t h at t h e  u n se c u red  cred i to rs h as l ost t h rou g h  
t h e  o p e rat i on of t h e  Barrk r_IJpJIT_A_q. A s u b j ect i ve test wou l d  mean t h at not h i n g  
s hort of com p l ete n o n -com p l i an ce w i t h  t h e  re g i strat i on req u i rem e n ts of t h e  A ct 
w ou l d  res u l t  I n  a secu r i t y  i nte rest b e i n g  s u bord i n ated to a t r u stee i n  b a n k r u p tc y .  
I t  i s  d i ff i c u l t  to see h o w  a t r u stee can be act u al l y  m i sl ed .  A t r u stee d oes n ot t a k e  

1 See e . g .  Ford C r e d i t  Canada Ltd . v .  Perc i v a l  Mercury S a l e s  L t d . [ 1 9 8 4 ] 5 W . W . R .  7 1 4 ,  a f fd . 
on other g rounds [ 1 9 8 6 )  6 W . W . R .  5 6 9  ( C . A . ) ;  .R•LlieJJ ' s  Da i ry L t d_, ( 1 9 8 4 - 8 5 ) ,  3 5  S a s k . f L  1 8 7  I Q . B ) 
rever sed on other ground s , [ 1 9 8 6 ]  6 W . W . R .  1 6 1  ( C . A .  ) ;  E lmcr e s t  Furnit u r e  Ltd . v .  j?_:rj._g_§ Waterhous_g 
( 1 98 5 ) ,  4 1 Sask . R .  1 2 5  ( Q . ll . ) ,  C a_rson Restauran1_<:; I nt ernat ioJLal ___ !,.ts!_,_ v .  A - LJ'p) t �d _ _ R e:;;t aurant 
O?upply Ltd . ( ] 9 8 9 ) 1 W . W . R .  2 6 6  Sask . Q . B . ) 8 P P SAC 2 7 6 . 

2 See C l flc.rtson Co . Ltd . v .  _g__,_T_J;__,_ Sylvan i a C_f!na_Q?c __ Corp ,_ ( 1 9 7 8 ) , 8 5  u . L . R . ( 3d 7 6 3  t sask . Q . B . ) ;  
Re_ Bushman and LeQy_�.11_e C r ed it_UnjgD__X,.td . ( 1 9 7 0 ) , 1 3  D . L . R . ( 3d )  2 4 0  i Sa sk .  Q . B . ) ; I v_er'."m v .  Shermill__1 
( 1 9 6 7 ) , 5 9  W . N . R .  2 5 2  ( Sa s k . Q . B . ) .  

3 However , see W i mm e r  J . in E lmcrest Fur n i tu r e  L t d _�  v .  P r i ce Wat e r ho1,1se ( 1 9 3 5 ) . 4 1  S a sk . ! L  1 2 5 
( Q . B . ) at 1 2 7 . 

4 Bankrup__t:c;y _b__:-..1 R . s . c .  1 9 8 5 , c .  B - 3 , s .  7 0  l J .  
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a sec u r i t y  i nterest i n  o r  p u rc h ase t h e  b an k ru pt' s p rope r t y .  Nor i s  a t r u stee l i k e l y 
to s uffe r an y t h i n g  more t h an tem porary i nco n v e n i e n ce o r  m i nor cost w he n  
p roceed i n g  on t h e  b as i s  of i nco r rect o r  i n comp l ete i nformat i o n  acq u i re d  f rom t h e  
r e g i st r y .  

A not h e r  maj o r  p ro b l em w i t h  a s u b j ecti v e  test w as noted by P rofessor R. 
C u m i n g ,  i n  " J u d i c i al T reatme n t  of t h e  Sas k atc h e w an Person al  P roQe rty Sec u r i ty 
Act " . 5 

B y  far t h e  most t ro u b l esome b y - p rod u ct of a s u b j ect i v e  
ap p roac h i s  c i r c u l ar p r i o r i t i es .  I m p l i c i t  i n  t h e  ap p roach taken b y  t h e  
Cou rt i n  t h e  E l mc_c�J?! case [ E i mc rest F u rn i t u re _Ltd . v.  _ P ri ce 
W ate r ho u s_E:: ( 1 985), 4 1  Sas k .  R. 1 25 (Q. B.)]  i s  t h e  s u g g est ion  t h at a 
sec u r i t y  i nter est can b e  v al i d  aga i n st one com p et i n g  i nterest b ecaus e  
t h e  h o l d e r  of t h at i nte rest w as not m i s l ed b y  non -com p l i an ce w i th 
r e g i st rat i o n  r eq u i rements ,  b ut s u b o r d i n ate to anot h e r  comp et i n g  
i n te rest b ecause a h o l d e r  of i t  w as actu a l l y  m i s l ed b y  non - com p l i an ce. 
T he p ro b l em i s  d emon st rated  i n  t h e  fol l ow i n g  scen a r i o. Assume t h at 
S P I ,  a sec u red party , reg i stered a f i n an c i n g  statement, b ut fai l ed to 
i n c l u d e  an acc u rate d esc r i p t i on of t h e  col l ate ral . A ss u me t h at S PII ,  
anot h e r  sec u red  p arty , too k a secu r i ty i nte r est i n  t h e  same col l ater a l  
b ut d i d  s o  w i t ho u t  con d u cti n g  a search  o f  t h e  reg i st r y .  SPill ,  anot h e r  
sec u red p a rt y ,  a l so took a sec u r i ty i nte rest i n  t h e  col l ateral  b u t  d i d  
so o n l y  afte r o b ta i n i n g  a sea r c h  r es u l t  w h i c h  d i sc l osed S PI 's an d 
S P I T ' s  s ec u r i ty i n te rest b u t  w h i c h  l e d  S P I I I  to con c l u d e  t h at t h e  
co l l at e r a l  w as e n c u m b e re d  o n l y  b y  S P I I ' s sec u r i ty i nterest. I f  a 
s u bj ecti v e  test i s  read i nto sect i on 66( 1 0, a cou rt w ou l d  b e  forced to 
con c l u d e  t h at S P I  h as p r i o r i t y  ove r S P I I ,  S P I I  h as p r i o r i t y  ov e r  SPil l ,  
b ut S P I I I  h as p r i o r i t y  ov e r  S P I .  W h i l e  c i r c u l ar p r i o r i t i es can not a l w ay s  
b e  avo i d ed ,  t h e r e  m u st b e  a st ron g p u b l i c po l i cy b as i s  for adopt i n g  
r u l es t h at car r y  w i t h  t h em a s i g n i f i cant  pote n t i al for c reat i n g  c i r c u l ar 
p r i or i t y p ro b l ems .  

T h e f i n a l  ar g u me n t  aga i n st a s u b j ect i ve test i s  t h at i t  re- i n t ro d u ces i nto t h e  
t�eg i st r y  sy stem d i ff i c u l t  i ss u es o f  p roof a n d accom p an y i n g  u n ce rtai n t y  of outcome 
t h at h av e  been e l i m i n ated  i n  ot h e r feat u res of the  Act. For exam p l e, u n d e r  sect i o n  
35(1 ) ,  p i o r i t y  goes t o  t h e  f i rst sec u r i ty i nte rest t h at i s  r e g i stere d , w heth e r  o r  n ot 
t h e  h o l d e r  of t h at sec u r i ty i n te rest h ad o r  d i d  n ot h av e  k no w l ed ge of t h e  ex i stence 
of a p r i or u n p e r fected sec u r i ty i nte rest. T h e  reason for t h i s  ap p roac h i s  t h e  
ass u m p t i on t h at most b u s i n ess act i v i t y  req u i r·es c l ear-cut  r u l es t h at p ro d u ce 
p re d i ctab l e  o u tcomes.  I t  i s  n ot h e l p f u l to h av e  o utcomes d ep e n d u po n  d i ff i c u l t  
f i n d i n g s  of fact as to t h e  state of m i n d  of t h e  p e rso n s  i n vo l v e d . W h i l e  t h i s  
a p p roac h h as n ot b e e n  ap p l i ed w i t h  com p l ete con s i sten cy t h ro u g h o u t  t h e  Act, i t  i s  
a d om i n an t  feat u r e  o f  re l at i o n s  b e t w e e n  c r e d i tors  o r  a d e btor.  I t  i s  t h e  con c l u s i on 
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o f  t h e  Com m i ss i o n  t h at a rad i ca l  d ep a rt u r e  f rom t h i s  a p p roach s ho u l d  not b e  
i nt ro d u ce d  t h ro u g h  t h e  u se o f  a s u b j ect i v e  test. 

Section 43( 7 )  ( p roposed Act ) 

T h i s  sect i o n  h as n o  cou n t e r p a rt I n  t h e  ex i st i n g  Act.  T he sect i o n  d eal s w i t h  
t w o  s e p ar ate s i t u at i o n s. T h e  f i rst i s  w he re t h e re a r e  t w o  o r  m o r e  d e b tors b ut 
t h e re i s  a se r i ou s l y m i s l ead i n g  d efect , i r r e g u l ar i t y ,  om i ss i o n  o r  e r ro r  i n  t h e  n am e  
o f  a t  l east o n e  o f  t h e  d e b tors .  T h e  sect i on d ec l ares s u c h  a reg i st r at ion  to  b e  
i n val i d . T he Com m i ss i o n  h as con c l u d e d  t h at t h e  p ro v i s i on states a r u l e  t h at i s 
f u n d am e n ta l  to t h e  p ro p e r  f u n ct i on i n g  of t h e  re g i str y s y stem. I f  bot h A a n d B are 
o w n e rs of t h e  col l ate ra l  a n d are d e b to r s  u n d e r  t h e  sec u r i t y  a g reeme n t ,  i t  i s  n ot 
s u ff i c i e n t  t h at o n l y  A i s  d esc r i b e d  i n  t h e  r e g i st rat i o n  as t h e  d e btor w h e n  B offe r s  
t o  s e l l t h e  col l atera l  t o  C w ho i s  u n aw ar-e o f  t h e  ex i sten ce of A .  I n  o r d e r  for C to 
g et t h e  p rotect i o n  t h at t h e  p u b  I i c  e x pects f rom the  s y stem,  a sea r c h  o f  t h e  reg i st r y 
u s i n g  B ' s  n am e  as t h e  sea r c h  c r i te r i on s h ou l d  d i sc l ose t h e  secu r i t y  i n t e r est. It  i s  
n ot e n ou g h  to con c l u d e  t h at ,  h ad C u se d  A ' s  n am e  as t h e  sear c h  c r i te r i o n , h e  w ou l d  
h av e  d i scove re d  t h e  re g i st r at ion  of t h e  sec u r t y  i nte rest. 

T h e seco n d feat u re of sect i o n  43( 7 )  a d d resses t h e  i ss u e  of com p l i an ce w h e n  
t h e  col l ate ra l  i s  t h e  t y p e  t h at u n d e r  t h e  r e g i st r y  r e g u l at i o n s  m u st b e  d esc r i b e d  m 
d etai l ( t h at i s, b y  m a k e ,  mod e l  a n d se r i al n u m be r ) .  I n  s u c h  a s i t u at i on ,  t h e  sy stem 
p rov i d es to a searc h i n g  p ar t y  t w o  sea r c h  c r i te r i a: t h e  d e b to r ' s  n am e  an d t h e  
s� r i a l n u m be r  of t h e  col l atera l . I n  F orcJ C re_d i t  Canad a L t d .  v .  Jg_u_c he flo_ss L1g . , 6  
t h e  S as k atch e w an Cou rt o f  A p p ea l  h e l d t h at ,  w he re t h e  col l at e r a l  w as d esc r i be d  i n  
d eta i l b u t  t h e  m a n n e r  of i d en t i f i cat i o n  of t h e  d eb to r  o n  f i n an c i n g  stat em e n t  w as so 
d efect i v e  as t o  b e  se r i ou s l y m i s l ead i n g ,  t h e  r e g i st r at i o n  w as n e v e r-t h e l ess va l i d  as 
n ot b e i n g  se r i ou s l y m i s l ead i n g  s t n ce a searc h i n g  p art y h ad avai l ab l e  t h e  ser i al 
n u m b e r  w h i c h ,  i f  u se d  as t h e  sea r c h  c r i te r i o n ,  w ou l d  h av e  r e v eal ed t h e  
r e g i strat i o n .  

T h e Com m i ss i o n  h as con c l u d ed t h at t h e  p roposed A c t  s h ou l d  not b e  
s u scept i b l e  to t h i s  i n te r p r·etat i o n .  Sect i o n  43( 7 )  req u i res t h at b ot h sear c  c r i  te r l a  
b e  i n c l u d e d  i n  t h e  r e g i st r at i o n  1 n  a for m  t h at l s  n ot se r i o u s l y m i s l ead i n g . T h e re 
are  seve ra l  reaso n s  for t h i s  con c l u s i o n .  Some of t h ese reaso n s  h av e  a! read y b e e n  
stat e d  i n  t h e  con text  o f  t h e  d i sc u ss i on o f  sect i o n  43( 6 ) . T h e  p ro b l ems assoc i ated  
w i t h  t h e  d ec i s i o n  i n  t h e  F o r d  Cse d i t  case h av e  b ee n  d esc r i b e d  b y  P rofesso r  C u rn 1 n g  
i n  " J u d i c i al T reat m e n t  of t h e  S as k atc h e w an P e r§QD a l  PrQp e rt y Secu riJy__f.\_ct " . 7 

W i t ho u t  se r i a l n u m b e r  reg i st rat i o n , t h e re w i l l  b e  s i t u at i o n s  i n  
w h i c h  sear-c h i n g  p a rt y  w i l l  n ot b e  a b e to d i scove r  t h e  e x i s t en ce of 
a r e g i ste r e d  f i n an c i n g  state m e n t .  T h i s  i s  so b ecau se i n  s u c h  cases t r1 e  
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o n i y  searc h c r i te r i on ava i l ab l e  w i l l  b e  t h e  d eb to r ' s n am e ,  an d t h e  
p e r so n  i s  d ea l i n g  w i t h  i s  not t h e  d e b to r  n am e d  i n  t h e  f i n a n c i n g  
statem e n t .  For exam p l e, i f  A takes  a s ec u r i t y  i nte rest i n  an i tem of 
co l l atera l  o w n e d  b y  8, a n d B t h e n  s e l l s  t h e  i tem to C, w ho offers  i t  as  
col l at e ral  to  sec u r e  a l oan f rom D ,  u n l es s  D can  u se t h e  se r i al n u m b e r  
o f  t h e  col l atera l  a s  t h e  sear c h  c r i te r i on , a l l h e  can d o  i s  t o  o b ta i n a 
searc h r es u l t  u s i n g  C ' s  n ame as t h e  searc h c r i te r i o n .  S i n c e  8, n ot C ,  
i s  t h e  d e b to r  n am e d  i n  t h e  f i n a n c i n g  statem e n t ,  D ' s  search  w i l l  not 
revea l  A ' s  sec u r i t y i nte rest.  If D can u se t h e  ser i al n u m be r  of t h e  
co l l atera l  as a sea r c h  c r i te r i o n , h i s  searc h w i l l  revea l  A ' s s ec u r i ty 
1 n terest i f  A h as com p i  i ed w i t h  t h e  req u i reme n ts t h at t h i s  se r i al 
n u m b e r  b e  r·eco r d ed o n  h i s  f i n a n c i n g  stateme n t .  I t  w i l l  b e  noted t h at 
X ( a  p e w ho d ea l s w i t h  B )  i s  i n  a d i ffe r e n t  pos i t i o n  t h an t h at of  
D .  It  X w ants to d et e r m i n e w het h e r  o r  not t he r e  ex i sts a p e rfected 
secu r i ty  i n te r·est i n  t h e  i tem , t w o  s ea r c h  c r i te r i a  a r e  ava i l ab l e: t h e  
d e bto r ' s  n ame an d t h e  col l atera l  se r i al n u m be r .  D h as o n l y  t h e  se r i al 
n u m b e r·  . . . . .  

I f  t h e  t w o  reg i st rat i on -searc h c n te r i a are  a l te r n at i v es ,  i n  t h e  
con text of X ' s  pos i t i o n ,  p ro p e r  recor d i n g  o f  e i t h e r  on e of t h em w ou l d  
b e s u ffi c i e n t  com p l i an ce ;  b ut i n  t h e  con text of D ' s pos i t i on ,  p rope r  
reco r d i n g  of t h e  se r i a l  n u m be r  i s  r e q u i red  . . . . .  

T h e re a r e  at l east t w o  p ract i cal  d i ff i c u l t i es e n d em i c  t o  t h i s  
ap p roac h .  T h e  f i rst  i s  t h e  poten t i al for c i rc u l ar p r i o r i t y  p rob l ems.  
Ass u m e t h at 8 g i v es a sec u r i t y  i n te rest i n  the  col l atera l  to  X befo r e  
h e  se l l s  1 Ass u me as w n a n c i n g  statemen t  cor rect l y 

B n ame b u t  fa i l e d to t h e  col l atera l  se r i al n b e r. I n  
text of X ' s  pos i t i o n  t h e  t r i te r i a  are  t r u e  a l t er n at i ves.  A ' s  

i n te rest h as p r i o r i  X secu r i t y  i n te rest ,  an d X ' s 
i nte  est ( as s u m i n g  been  p ro p e r l y  ) h as 
\)Y e r  D ' s  sec u r i ty i t D ' s  sec u r i t y  I n te rest h as 

e r  A ' s  secu r i ty i nte 

T h e  secon d d i ff i c u l ty w h i c h  t h i s  ap p roac h e n ta i l s  w i l l  b e  
e n cou n te red i n  t h e  s i t u at i on w h e r e  t h e  d eb to r ' s  t r u stee i n  b an k ru ptcy 
I s  see k i n g  to h a v e  the  reg i st r at i o n  d ec l ared  i n v al i d . T h e re i s  no w ay 
of d et e rm i n i n g  w h et h e r  t h e  t r u stee occ u p i es a p os i t i o n  l i k e t h at of X 
o r  a pos i t i o n I i 1<- e  t h at of D .  I n d eed , t h e r e  1 s  n o  b as i s  on w h i c h  to 
con u h i s  pos i t i on m u st b e  i n d e n t i f i ed  w i t h  e i t h e r  t r.at of X o r  
1'1 '-' •  

T h e  F o r d  M otor:__.Q_c�_c:lH d ec i s i o n  may b e  read as estab l i s h i n g  n ot t hat t h e  
d b to r n am e  an d t h e  se t� l a l  n u m be r  of t h e  col l ate ral  are n ot t r u e  a l te r n at i v es b ut 
t h at t h e  se r i al n u m b e r  of t h e  col l ate ral  i s  t h e  on l y  o n e  t h at i s  r eq u i red . T h e  
Comm i ss i on h as con c l u d ed t h at t h i s  ap p roac h s h o u l d  n ot b e  em bod i ed i n  t h e  
p roposed Act.  T h e r e  are p ract i ca l  reaso n s  w h y a i n g  party  may w a n t  to r e l y 
on t h e d e b to r ' s  n am e  as a searc h c r i t e r i o n , even  w h e re t h e  col l ater a l  m u st b e  
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d esc ri b e d  b y  ser i al n um be r .  F o r  exam p l e, i f  e q u i p me n t  t h at i s  tak e n  a s  col l ate r a l  
i s  n ot read i l y  avai l ab l e  to a p rospect i ve l en d e r  so t h at t h e  se r i al n u m b e rs can b e  
c h ec k e d , t h e  i m p orta n t searc h c r i te r i o n  i s  t h e  d e b to r ' s  n ame. To d en y  t h e  
p rospect i v e  l e n d e r  t h e  o p p o rt u n i ty to re l y o n  t h i s  searc h c r i te r i on I s  to rob t h e  
s y stem of some of i ts u sefu l n ess. T h e  same p rosp e ct i v e  l en d e r  m u st b e  a b l e  to u se 
t h e  d e b to r ' s  n am e  as a sea r c h  c r i te r i on for sec u r i t y  i nte rests I n  col l ate ra l  t h at 
n ee d  n ot b e  d esc r i b e d  b y  se r i al n u m be r  an d for w r i ts of exec u t i o n ,  w hateve r  t h e  
n at u re of t h e  col l ate r a l . It m a k es l i tt l e p ract i ca l  sen se to d en y  eff i cacy to a 
d e b to r - n am e  sea r c h  w i t h  resp ect t o  som e  t y p e s  of col l atera l  a n d n ot ot h e r s  o r  �'l i t h  
resp ect to som e  t y p es of i n te rests a n d n ot ot h e rs. 

T he Com m i ss i o n  h as con c l u d ed t h at t h e  r e g i st r y  s y stem i s  m uc h  mor e 
eff i c i e n t  an d m u c h  l ess con f u s i n g  to u se r s  w h e n  t h e  d e bto r ' s  n am e  i s  t reated as 
t h e  u n i v e rsal  r eg i st rat i o n -sea rc h  c r i te r i on for a l l t y p es of col l atera l  an d a l l t y p es 
of t ra n sact i o n s  fal l i n g w i t h i n  t h e  s y stem.  W h i l e  t h e  col l atera l  se r i al n u m be r  a s  a 
r e g i strat i o n --sea r c h  c r i te r i on p ro v i d es a meas u r e  of p rotect i o n  t o  p e rson s  for w hom 
t h e  d eb to r - n am e  sear-c h c r i te r i on i s  n ot u sef u l b ecau se t h ey are  u n a w are of  t h e  
d e b to r ' s  n ame,  i t  i s  n ot a s u b st i t u te for t h e  d e bto r - n am e  re g i st r at i o n -sea r c h  
c r i te r i o n .  T h e r e  a r e  commerc i al l y  i m portant s i t u at i o n s  w h e re searc h i n g  p a rt i es m a y  
w a n t  t o  r e l y on b ot h  o r  e i t h e r  r e g i st rat i o n - searc h c r i te r i a. Secti o n  43( 6 )  of t h e  
p roposed Act p e rm i ts t h em to d o  t h i s. 

Sect ion  43( 1 2 ) 

A cen t ra l  feat u re of t h e  ex i st i n g  a n d p ro posed Acts i s  t h e  g re at f l ex i b i l i ty 
t h at t h ey affor d  to sec u red  p art i es o r  p rosp e ct i v e  sec u red p a rt i es w h e n  i t  comes 
to r eg i s t r at i o n  o f  f i n a n c i n g  statements.  U n d e r  t h e  ex i st i n g  Act,  1 t  i s  poss i b l e  for 
a p ros p ect i ve c re d i to r  to r e g i ste r a f i n a n c i n g  stat em e n t  h av i n g  a re g i st r at i o n  i i fe 
of i n f i n i t y  an d c l ai m i n g  a sec u r i t y  i nte rest i n  a l l of a n am e d  p e rso n ' s  p rese n t  a n d 
aft e r - ac q u i re d  p ro p e r t y .  T h i s  c a n  a l i b e  d o n e  w i t ho u t  t h e  con se n t  o r  l uww l ed g e 
of t h e  p e r so n  n am e d  as d e b tor i n  t h e  r e g i st rat i o n .  T h i s  i s  p e r m i tted s i n ce t h e  Act 
p rov i d es i n  sect i o n  50 a n  eff i c i e n t  method  u n d e r  w h i c h  t h e  p e rson n am e d  as d e btor  
can r eq u i re t h e  r e g i st rat i o n  to be d i sc h m· g e d  or  cor rected so as to r ef l ect the i 
r e l at i on s h i p , i f  a n y ,  b e t w e e n  t h at p e rson a n d t h e  p rosp e ct i v e  c re d i to r .  T h i s  
s y stem w ou l d  b e  reta i n e d  u n d e r  t h e  p roposed Act .  How e v e r ,  t h e  Com m i ss ion  h as 
con c l u d ed t h at a fe w a d d i t i on a l  m e as u res a r e  r eq u i r e d  i n  or· d e r  t o  p ro v  d e  a fai r e r  
b a l a n ce b et w ee n  t h e  f l e x i b i l i t y  g i v e n  p rosp ect i v e  c re d i to r s  an d t h e  r i g hts of 
p e rso n s  n ot to s u ffe r l oss o r  i n cov e n i e n c e  as a resu l t  of a b u se of t h at f l ex i b i l i t y .  
O n e of t h ese meas u res i s  con ta i n e d  i n  sect i o n  43( 1 2 ).  

T h e  sect i o n  r e q u i res t h at a sec u r e d  p ar t y  w ho h as r e g i ste r, e d a n an c i  g 
statemen t  g i ve a cop y  of t h e  f i n an c t n g  stateme n t  o r  a co p y of a v e r i f i cat i o n  
statem e n t  re l at i n g  to t h e  f i n an c i n g  statemen t  t o  t h e  p e rson n am ed i n  t h e  stat em e n t  
a s  d e b to r .  W h e r e t h e  r e g i st t� at i o n  i effected b y  e l ect r o n i c  t ran sm s s i o n  of 
r e g i st rat i o n  d ata rat h e r  t h an t h rou g h  t e n d e r  of a p r i n te d  l i n a n c 1 n g  stat e m en t ,  t h e  
r e g i ste r i n g  p a r t y  m u st p rov i d e a v e r i f i cat i o n  stat ement  s i n ce t h e r e  w i l l  b e  n o  
' ' h ar d  cop y "  of t h e  f i n an i n g  statem ent .  T he p u r p(Jse of t h e  s ec t i o n  i t:> e n s u re 
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t h at t h e  p e rso n  n amed as d e b to r  i n  t h e  re g i st rati o n  i s  i nformed of t h e  e x i ste n ce 
an d n at u re  of a reg i st r at i on t h at m i g ht affect h i s  or h e r  futu re ab i l i ty to obta i n 
c red i t. S u c h  p erson can t h e n  take  t h e  step s  p resc r i b e d  i n  sect i on 50 to h av e  t h e  
r e g i strat i o n  d i sc h ar· g e d  o r  ame n d e d  so a s  to refl ect accu rate l y h i s  o r  h e r  l eg al 
r e l at i on s h i p , i f  an y ,  w i t h t h e  p e rson w ho r e g i stered  t h e  f i n an c i n g  stateme n t .  

I t  w i l l  b e  noted t h at t h e  sect i on 43( 1 2 ) i s i n  b rac k ets. A Commi ttee of 
Sas k atc h e w an p ract i t i o n e rs ,  w h i c h  p rov i d e d  ad v i ce to t h e  Com mi ss i o n  i n  con n ect i o n  
w i t h t h i s  report ,  recom m e n d e d  t h at t h e  sect i o n  be  rep l aced b y  a req u i rement i n  t h e  
reg u l at i o n s  t h at t h e  Reg i st ra r  sen d  t o  eac h p e r son i d e n t i f i ed a s  a d ebto r  o n  a 
f i n a n c i n g  stateme n t  a cop y  of t h e  v e r i f i cat i o n  stateme n t  t h at i s  s e n t  to t h e  
reg i ste r i n g  T h e  Com m i ss ion  h as not ex p l ored  t h e  f u l l  i m p l i cat i o n s  o f  t h i s 
s u g g est i o n .  I t  h as noted t h at t h e  Ontar io ,  B r i t i s h  Col u m b i a  an d A l b e rta Acts a l l 
req u i re t h at t h e  sec u r e d  party an d n ot t h e  Reg i strar p rov i d e  t h e  not i ce of a 
re g i st rat i on to t h e  p e rson n amed as d e b to r  i n  t h e  reg i strat i o n .  How e v e r ,  t h e  
Comm i ss : cT:  h as con i u d e d  t h at s hou l d  f u rt h e r  i n v est i g at i on o f  t h i s  m atte r d i s c l ose 
t h at i t  i s  cost -eff i c i e nt to h a v e  t h e  p e rsons n am e d  as d e b tors not i f i ed b y  t h e  
Reg i st ra r  r-at h e r t h an b y  t h e  sec u red , i t  i s  p re pared to  recommen d t h at 
sect i on 43( 1 2 ) b e  d e l ete d  f rom t h e  Act. 

( ex i st i n g  Act ) 

4§ A n  ame nd.m�It!.t-ln_ 1tt? p resc r i bed form, to a fi n anci n g  statement 
or other _doc_ym�nLregi stered u n de r  t h i s  AGt m_cW b e  reg i stered 

any t i me d u ri n g tb_tt_perjo(j Jhfl.t tt)e reg i s!r:_?iti.9D .9LJI'le 
<!fTI?IldE!d_Q_QCu ment is  effet::;t i v�� JlflQ the amen d men_!_l§_ E!ft�ti veJy 
reg_l§_tE!req as_j;Q_ t he cb(:ln ge JC9111 ttle t i me of reg i s1:r'!tion_qf_ th� 
arne_nd ment� 

<ffi(J_) W h e re _ _ <l f i n al)c i n g stat�ment _11_<:�,§ _beEill__[�gi ster�g __ \o>l i_1:b .r:��peg 
_a §_ec u  r ity  i nte rest, _the r eg_i §_trctt ion may b e  ren_�w�9 _ _ �:�,_1:_ .ctf1Y 

t ime before 1h�--�_ocument to w h i c h  ___ i t  refers exp i res ___Qy 
r� sterjn_g_ Ci tin�r1_c:;jn�an g e  stat_e!11_�_n1:, 

(a.J a fill.anci ng statement i �L�ffect i ve for t h_� l �l'lgtb gf_time 
i n d i Qat�Q_QD t h_� _finan<::ing__�tatement; 

iQ) a f!naxu::j_n_g_ _c:;han ge statemen t  renewL!l9_ the reg i strat i on i s  
eff�c,::.tLYE!_f9.I t h e  l e n gt h  of t i me__lnd i cated on the f i nanci n__g 
c h eiDa? __ §:tat�mE!rr:t 

1gJ an y _q_t_t:�_�L_c;l�u me_nt i s  effecti YE:Li.'Q.r:__llle_ remai n d e r  of the 

.P�[j_og __ f9L W_b i_c:;h t h e  fi n an c i rHI__li1:§.tement to w h i c h  the 
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QQ9_Um�nt rructtes or C!D;i_fi [l<,!nCi!1�tlC!__I'}Jl�L Stfit�ment_J§ 
E:tffec;ti ve. 

* * * 

( p roposed Act ) 

44( 1 )  E xcept as other w i se p rescr i bed , a reg i st rati on u n d e r  t h i s  Act 
i s  effecti ve for the per iod of t i me i nd i cated on the f i n an c i n g  
statemen t  b y  w h i c h  t h e  reg i strat ion w as effected . 

( 2 )  A reg i strat ion may be renewed b y  reg i ster-i n g  a f i nanci n g  c h an ge 
statemen t  at an y t i me before the  reg i stration exp i res, an d ,  
except as p mscr i  bed , t h e  peri od of t i me for w h i ch the 
reg i stration is  effecti ve s hal l b e  exte n d ed b y  t h e  ren e w al per iod 
i n d i cated on the fi nanci n g  c h an g e  statement.  

(3)  A n  amend me n t  to a reg i st ration may b e  effected b y  reg i ster i n g  
a f i nanci  g c h an ge statement at an y t i me d u ri n g  the per i od t h at 
t h e  reg i strat ion i s  effect i ve, an d the ame n d ment  i s  effecti ve f rom 
t h e  t i me w he n  the  fi n anc i n g  c h an ge statement i s  reg i ste red to 
t h e  exp i ry of t h e  r-eg i strat ion be i n g  ame n d e d .  

(4) When an amen d ment  of a reg strat!on i s  not oth er w i se p rov i d ed 
for i n  t h i s  part, a f i n anci n g  c han g e  statement may be reg i stered 
to amen d  the reg i strat ion.  

COM M E NT 

S e ct i o n  44( 2 )  d i ff e r s  f rom i ts cou n te r p a r t ,  sect i o n  48( 1 ) - ( 2 )  of t rt e  ex i st i n g  
Act,  i n  t h at i t  p ro v i d es t h at t h e  p e r i od of r e n e w al b e g i n s at t h e  e n d  of t h e  o r i g i n al 
r e g i st rat i on p e r� i od .  U n rJ  sect i o n  48 t h E: ex : ;-:;t i n g  A c t ,  t h e  r e n e w al p e r i orJ 
b e g i n s  to r u n as of t h e  d at e  o f  r e g i st rat i o n  of t h e  f i n a n c i n g  c h a n g e  statemen t. 

( ex st i n g  A c t  

4t>UJ �_here _l! f i  n q.nc i  nR stat�m�n tj§_r:_�_gj_�t�re d  C1!1!t 1h_e_ s�c_l,J recLpart}' 

.tt�� a§sign�!L h i�j n t�r��t._l! fina nc i ng_ c h an g§?_§j£it�IT!�I'1tjn th� 
_prescri_bed_  fQITII m_g._t__b�_r�glst�r:?d,. 

!tb�re a p�rt ;:;ollft,t�?J:§.i i §_.f!§St9.Df:!d..__th e  JiDE1J1_(;jJl g  �hanJ}? 
§tateme n t  J?hal l__ so Jnd i �t�n9 __ �tlf!l!_wntain_� p rf:!§crjQ.ed 
_de§c;rj_g_t:ioQ _Qf t h e_ a@§_i_gn�?9_GOU<TI�:r(:ll, 
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_c:u 

47 

--------

�Jl�re no f i nanc_LQ__g___§t_(!t:�men_:t h as been reg i stered w it h  respect 
to� __ sec_u r i:t_y___i__n_t_�rest_f!fld tt:Le secu red party has assigned h i s  
i r]tere§tL a f inl'!n dng_ statt:lmen t  m�_y_be _ _r:�_gj-�t�_red i Q_w h ictt.:the 
as§jgn eej§ d i sc_I_QSed a_§_ the _§�u red __ party__,. 

After g i§closy r_�_ of (lQ as:::;i gnrogn_t pr _r�g_i_st ra1:iQn of_� fi n aru:::Jn._g 
ch_�nge st_gtemerrtu n d er:__th i s §ection. the ass i g n ee i§  the s�uq,�_g 

Q__fift� 

A _ _ fi n  an�1n_g_____�Yl_temen_t_ill__§..<�I9s i  n g _  EUL_��__91lment ml.;l.Y______Q� 
rEilll_ster�!l befor� or (ifj:er an ag reement to -�i g n  t h e  s_��u ri t y  
i uter_-est bMt b��r:L cqm_g_L�t�d" 

W b�re a __ §.ecu red �y has s u bord i n ated h i s  i nte rest to t h� 
i_nterE!__st_ of anpt:her_p�rson_La fi nfin�i n g  _ c_han g e  §:tat(!m_�_nt may_b� 
r:�9l§t�recL�t �J:ime d_l.l ri_o_g_Ule!___lli![J9Q t h(iJ_J;_he r-�g i st raj:ion 
2.Ltbe Si.JJJord i l')_gt_edj_IJ1!=!rest i s  effecti ve. 

* * * 

( p rep ose d  Act ) 

45( 1 )  W here a sec u red party w it h  a reg i stered secu r ity  i nterest 
transfers t h e  secu r i ty i nterest o r  a part of i t, a fi nanci n g  
c h an g e  stateme n t  may be  reg i stered d i sclosi n g  t h e  t ransfer·. 

(2 ) W h e re a fi nanc i n g  c h an g e  statemen t  is reg i stered u nder 
s u b sect ion ( 1 ) an d an i nterest i n  part,  b ut not I ,  of the 
col l ate ral is  t ransfe r re d ,  the fi n an c i n g  c h an g e  statement shall 
contai n a d esc r i pt ion of t h e  col l ateral i n  w h i c h  t h e  i nterest i s  
t ransfe r re d ,  

( 3 ) W h e re a sec u red p arty t ransfers an i nterest i n  col l ateral an d t h e  
sec u r ity  i nterest o f  th e  sec u red party i s  not perfected by 
reg i st rat i on ,  a f i nanc i n g  statemen t  may be reg i stered i n  w h i ch 
t h e  tran sfe ree i s  d i sclosed as t h e  secu red party . 

{4)  A f i nanc i n g  statemen t  d i sclosi n g  a transfer of a sec u r ity  i nterest 
may be re g i ste red before or after t h e  t ransfer. 

( 5 ) After reg i strat ion  of a fi nanci n g  c han g e  statemen t  d i sc l os i n g  a 
t r an sfer· of a sec u r i t y  i nterest, t h e  transferee i s  sec u red 
party for t h e  p u rposes of t h i s  Part. 

(6 )  I:J h ere a secu r ; t y  i nte rest h as been su bord i nated b y  t h e  secu n-�d 
p arty to the i nterest of anot h e r  p erson , a nand g c h an g e  
statement may b e  reg i stered t o  d i sclose t h e  s u bord i n at i on at 
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any t i me d u ri n g  t h e  period t h at the reg i st ration of t h e  
su bord i nated i nterest i s  effecti ve. 

COM M E NT 

Sect i on 45 of t h e  p roposed A ct con so l i d ates sect i o n s  45 an d 47  of t h e  ex i st i n g  
Act. H o w e v e r ,  t h e  pol i c i es of t h e  ex i st i n g  Act have n ot b ee n  c h an ged . 

( ex i st i n g  Act ) 

43(3) Where verbal search res u l ts are requested and the res u l ts of t h� 
search are, j_n the opi n ion gt_tb� regi strarL(.)_f_ such l e ngttL as_1;Q 
Q[ecl u d e  _v�rJ:>C!I search r:�§yjts, the  _ _  r::_�ill§t rar may_.__ __ C!fte r  
1nfgrmi!1.9__1b� _p_E:)_rson sear9_bi_11g_of_hi s  d egi§iQIJ .. _for w arg_ QYJJlai l 
t h_� pr i nted resu l ts of t h e  sea rch.  

�(3) F i nanci n g  statemen ts an d fi n anc i n g  chan ge statemen ts refe r r i n g  
to a f i nanci ng statemen t, or  i nfo rmation_ p rov i ded on a f i nanci n g  
§.:tf!tement oLJi nanci  n g 9h_an_ge statem�DJ.. as the g�J:>� __ rnaY. 
r.�q u i re, ma_y _ _  t:>�_ .removed fro!Tl_t_he_ records __ Qf t h e  reg i�j:r_y_� 

ill w he n  the f i nanci n g  statement i s  no lon ger effecti ve; 

lli _\!pon t h e  r::_�9ei pt of a f i nanci n g  c h an ge statement 
d i scl}{![gin_g or parttlilly d i sc h!J,rgjng the firt!!n�i!l9. 
statern_E:lll't 

{_gj w hen tb� §_ecu reQ__p_�r.ty_ fai l s  to rE:)Jli§t�r a j u d ge's q_rg�_r 
mai ntai n i ng t h e  f i nanci n g  statement undE!L_�u bsection 

50(4); 

fgJ upon _r�ceipt of a co_yrt orde r  comp�Hil'19 the d isc_bar_g_E:? or 
parti_<:!L d i scharge of_s:Lftoanci n_g_§.i:'!tm�nt or a flD<iD<:;in_g 
chang� §i:<itement. _J_ �I�-::®. c. P-§�1. §, 4{S_, 

52(q) lV.b�n d i rect�d j:Q __ do so by th� f"t i n i ster of_,J_u_§.ti�. the r:�gi_?.IT.1.l1: 
§lHtl l cau se __ <iiJ.Y document _ regi stered Jn_ :t.tH:_:! reg i st r_y __ tp be 
ph_otograp h�ct _orL_mi crofi l m  __ g_od_ th� m i crqfLLmL for the_ p_lJ_[QQ�es 
of t h i s  Act or an Agt author i z i n g  r�g i§tration i n  the  reg i stry, is  
d eem�q_ to be t h e  docurn��n t  regi sj:�reg_., 

* * * 
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( p roposed Act ) 

46( 1 ) W here a fi nanc i n g  statement i s  reg i stered i n  the reg i stry, the  
Reg i strar may have the statement p hotog raphed or  otherw i se 
rep rod uced an d the rep rod uction i s  for al l p u rposes deemed to 
be the statement p hotog rap hed or reprod uced . 

( 2 )  Information i n  a reg i stration may be removed from the records 
of the reg i stry 

(a)  w hen the reg i strat ion i s  no l on ger effecti ve, 

( b ) on the rece i pt of a fi nanci n g  c h an ge statement d i scharg i ng 
or parti al l y  d i scharg i n g  the reg i stration, 

( c )  i f  the  sec u red party fai l s  to s u b m i t  to t h e  Reg i strar a 
cou rt order mai ntai n i n g  the reg i stration u nder section 50, 
or 

( d )  on recei pt of an order of a cou rt compel l i n g the d i scharge 
of parti al d i scharge of a reg i stration. 

COM M E NT 

T h e d i ffe rences bet w ee n  sect i on 46 of t h e p roposed Act an d sect i on 43( 3) of 
the ex i st i n g Act are cosmet i c  on l y . 

( ex i st i n g  Act) 

91 Reg i st rat ion of a document i n  the regi stry does not const itute 
CQ!J$1:r_uct i v�JJQtice or_know l ed_g_gof i ts __ gQr}tent$J;Q thi rd parties. 

* * * 

( p roposed Act) 

47 Reg i st ration of a f i n anc i n g  statement i n  the reg i stry i s  not 
constructi ve not ice or k now l ed ge of i ts ex i sten ce or contents to 
a n y person. 
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COMM E N T  

T h e m i nor d i fferences b et w ee n  sect ion 47 of t h e  p roposed Act an d sect i o n  5 1  
of t h e  e x i st i n g  A c t  do not refl ect an y c han g e  i n  po l i cy .  

------- -------------------

( ex i st i n g  Act ) 

43(1) _U pon_payi:Jlenj: gf t h e  J.!r.�sc r i b_�g fee i n  the .PreS<:ri bed m<'!nn?..r .. 
fl.J:t1L.Qerson_m� j;)�r,son flLthe offlg_� of tt]g_regi stry i n  Reg i na 
QL Qt  mail; 

W retq u i s iti_orr a sef!cGh against_ theJJ(l[l'le J>f ar}Yi.Dd i v i d y<lt or 
b u si n ess debtqr or  aGcord i n g 1,:q_ the  ser i al  n urn.Qer of th.� 
col l ate ral , i f  t h e  col l ateral i s  r§.qu i red .Qy the reg u l at i on s  
1,:Q_ be d��ri bed l:>Y _ _  ser i aLnt,�mber.1. a�.Q_ obtC\j n the  !:_E:)§u l ts 

t h e  se(l_r<m.; 

iQJ regu_l§ltion t h�_pri nte<tres u l ts of t h e  search ment ionedjn 
cl�t,�se _iru; 

{£} QQtai n & <;_E:::r:.ti fi e_Q._ co..Q.LQf (1n_y_ regl§t�red dqcument-' 

[£) !1.P9n paymen_t of th�_ prescrtbed fee_Jn the p rescr i b�d _ _  man nf:!r, 
�_(jeputy reJ] i st rar. ernployed �JfiG� oth�r__than R�jJ:la s h <!H  
regu i§iti9� by .:t;e!.m!!tOIJE3_, _tel eg rgph_ me§s(lg_�_._Qf m.f!i l :  

1C\J verbal or p ri_o_t_ed sef!r�h re§u l_ts of a §.�arctu_�tnst tb� 
narn_�_ ..9f an y _lnt::li v i d!LaLor b l,t§iness <t�t.>.:tor or accord i l}_g 
tq t h e  s�r i al n urnt?er::_ of tb_� col late...rti.hJ.Ltb� col l at�rtil i s  
I.§QU i  reg _ by_ th�_ Tf::!.J!..l!!.C\tiQn§ to __ b� _ _  d escrLb�d__Qy S.f::!r i al 
n u m_b.�r.:; 

ill _Reg u i si_ti_9ns '!.Yt.hor i z_�<LJJ�..Y b§.�tion (�) may JJLma,_q e _ _Qy 
.P�J::.�n s  oth.�r than the d ep_y:t_y__�i§:trar wi:tb_the approval _Qf 
.:tt:l�regi st_rar__, 

ill .W.b��so JID__p_roveq_by the  .MJni ster _Qf_.Just i�I:!" J.>earche�_ may . t;l� 
regu i§iti on�!1Jl1Jd_ p roy_i d�_g i n � rrm.nner _qtJmLthan thC\1.P.J oyi ged 
Ln s u Q§E!Ction _l1 } Qr-__.(GJ, 

HU The res u l ts qf an_y_ §earch_ _ _gpn d ucted u n dE:!r:.. Jh i s  SI3__!;J:i_gn m_a_y 
q;>ntajn_ j nf_qr_m_gticm_ _Clctiy�_rn(li !1tai n�d _for __ j_nqvi ri e�_ tt1e 
regi.§1:[Y �n d_rnli.Y. i ncJ!JQt?, i nfQfrnCition_CQr;gspQ[lQ g_ to _se(lr_:_g_b 
_gr ite r i a  s i m i l ar to th_<:l,tprov i d�QJ:!y_tb.�_ persorr_r�g u i s iti.QD i n_g__tl}e 
§e(![_c:;h. 
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PROPO S E D  ACT S .  4 8  EX I ST I NG A C T  S .  4 3 ( 7 ) - ( 8 ) , 5 2 ( 4 )  

{7) .ELQri n ted S?ar:c.;h resyJt i ssu�d tJ n d er_ <:;l{!_use ( 1)ipl_Q[__(_£}{_� or 
su bs�ction GD i s  rec_�i_y_ab l e  i n�evi d enc.�_ a_§___Q_[iW� facie_p_roof of 
it§ _ _  con!_en t� 

HU A _g>J)y of anLregi s1:�r?d doc;_yment _g�rtified by_the rfilli$trar. 
or b_y_ a d eP-yty _[§__gi_strtir d e§!_gnated _19 _do so'- l§  receL\<'!!bl e  i n  
gyi d ence as prif11g_(acie RfOQf for al l pu rposes, w i t hoyt p roof of 
hi §'__§j_g_r:H!1Yre or .Qffi c i al PQ§ition.  

A Cf3ft iJi cat? of the  r_t�gjst rar_Q[ _d epuj:y regi str�r_Qesi gl1f!1:ed to 
§i__g n  cert i fi cates i s receiyab l e  i n  ev i dence as prima facie prqof 
Qf the ttm? of the reg i st ration oC� __ document, w i t hQut proqf of 
lt i s  §i1lll.C!tu r:�  o r  offi c_ial posi tion.  

* * * 

( p roposed Act ) 

48( 1 )  A p e rson may req u est one o r  mor e of the  fol l ow i n g  

(a)  a search accor d i n g  to t h e  name of a d ebtor an d the i ss u e  
o f  a search resu l t, 

( b )  a search accord i n g  to the  ser i al n um b e r  of goods of a k i n d  
t h at are p rescr i bed b y  the reg u l at ions to be ser i al 
n um bered goods an d t h e  i ssue of a search resu l t. 

(c ) a sear c h  accor d i  g to a r eg i st ration n um ber and the i ssue 
of a searc h resu lt , 

( d )  a p ri n ted resu l t of a search refe rred to i n  c l au ses (a) to 
( c ) ,  

a cop y  o r  cert i fi ed cop y  of an y p ri n ted reg i stered 
documen t. 

( 2 )  A p r i nted search res u l t  that p u rports to be i ssued b y  t h e  
Reg i st r y  i s  recei vab l e  as ev i dence as .P.r ima facie p roof of its 
con tents i ncl u d i n g  

{ a )  t h e  d ate of reg i st rat ion  of a f i nanci n g  statement to w h i ch 
t h e  se<:wch resu l t  refers, an d 

( b }  t h e  o r d e r  of reg i strat i on of t h e  f i n anci n g  statemen t  as 
i n d i cated by the  reg i strat i on n u mbe r . 

( A cc..Jp y of p r� i n ted reg i ste r ed f i nanci n g  statement oth e r  
reg i stered document bear i n g  t h e  ce rt i f i cat i on of t h e  Reg i st rar 
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i s  receivab l e  i n  ev i dence as a true copy of the statemen t  or 
document w it hout p roof of the s i gnatu re or off ic ial pos it ion of 
the Reg i strar. 

COM M E NT 

Rap i d  c h an g es i n  tec h nol o g y p e rm i t  t h e  re g i stry  to offe r n e w  o r  i m p rov e d  
ser v i ces.  In o r d e r  to mai n ta i n t h e  f l ex i b i l i t y so as to b e  a b l e  to i m p l e m e n t  t h ese 
serv i ces ,  i t  i s  i m portant t h at t h e  Act n ot f reeze i nto l e g i s l at i v e  for m  c u r r e n t  
reg i st r y  p roced u res. Sect i o n  43  o f  t h e  ex i st i n g  A c t  does t h i s. Sect i on 45 of t h e  
p ro posed Act l eaves to reg u l at i o n s  man y o f  t h e  d eta i l s  a s  t o  h o w  sea r c h es are to 
b e  mad e .  For exam p l e, i f  remote,  o n - l i n e sea r c h  fac i l i t i es are offe red  to t h e  p u b l i c ,  
i t  may n ot b e  n ecessa r y  t o  have a te l e p ho n e  searc h fac i l i t y .  S hou l d  a d ec i s ion b e  
mad e to e l i m i n ate  t h i s  se r v i ce, i t  w ou l d  b e  c u m b e rsome t o  have t o  amen d  t h e  Act.  

Sect 1 o n  48 of t h e  p r o posed Act, h o w e v e r ,  d oes s p ec i fy t h e  searc h c r i te r l a  
t h at m u st b e  u se d  b y  p e rso n s  req u est i n g  searc h res u l ts. Sect i on 48( 1 ) ( b )  ref l ects 
t h e  pol i cy con ta i n e d  i n  sect i o n s  30( 6 )- ( 7 )  a n d 35( 4 )  u n d e r  w h i c h  a s e c u red party 
w i th a sec u r i t y  i n te r est i n  se r i al n u m be r  good s h e l d as e q u i p m e n t  h as t h e  opt ion 
of u s i n g  t h e  d e b to r  n am e  a l o n e  o r  a l o n g w i t h  t h e  ser i al n u m b e t�  o f  t h e  e q u i p m e n t  
a s  t h e  reg i st rat i o n  c r i te r i o n . 

Sect i o n  48( 2 )  of t h e  p roposed Act ad d resses a w ea k n ess i n  43( 7 )  of t h e  
ex i st i n g  Act.  U n d e r t h e  p ro pose d  p rov i s i on , i t  i s  not n ecessa r y ,  as i t  ap pears to 
b e  u n d e r  t h e  ex i st i n g  Act ,  to p ro v e  t h at a search  resu l t  w as i ss u e d  by t h e  
r e g i st r y . So l on g a s  i t  p u rpo rts t o  b e  so i ss u e d , i t  i s  rece i v ab l e  i n  e v i d en ce as 
Q r i ma fa�j� p roof of t h e  facts reco r d e d  on i t . 

( ex i st i n g  Act ) 

52_(2.} Any document that i§_ req u i red or Q_�rmi tt��L1:Q_Qe reg i ster�rt 
!!_Qder t h i s  A9t_rnust be tl1� o_rJg_i n�l, 

rn foe the PUIJ?Q§_�§ of t h i s  w ri t_i_rrg Ls_ gf;:em_ed to _b_�_ ned 
.Qy _ a  gerson _!th�n_it is s igned by the pec§OD Qr_jl i s _(:lgen_t. 

(§_} Wbe n  d i rect_�Q_ _to d o  sqJ!y 1:11� Mll1i ster_oL..Justjg_�._ th� r�gi stL(:lJ: 
§bal l authqrj4f;: ____ the d�§tr:l.lc:::1i9n o_L_an y _ Jmok§_.__ documeni§� 
record§._ cards, pa@rs_ or forms that h ave be�n _ _  r>reserved i n  
t h e  r�gis:t:ry for so loQg t h at it aQQ_�ars that th_� _ _  need not t::l� 
p res�ved an y lon g�_r_,. _ _  j_979-80, c. P::-:§_,._�52; _L983__, _g_.__1J._._�§b 

* * * 
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( p roposed Act ) 

T here are no equ i valent p rov i sions i n  the p roposed Act. 

(ex i st i n g  Act ) 

54(1) I n  order Jo take p riority over i nterests i n  real __ _p_rgperty 
acCQrd i n g to sectiQIJ J.t)._ a  noti ceJIL!b� p rescri ��<Lform s h al l b.? 
f i l eg j n J:he approp_r:L�J� l an d  t it le§ Qffi ce  upon _Q�y ment of _tn� 
I!.@§.�ri t::J�Q___ fee, _Bnd _!!Qon bei n g_§Q_f_i l ed the r_�gi strar of tn� 
!J!.nd t i t l es offi ce shal l mak e  a memoran d um thereof on the 
certif i cate Qf t i t le  to the parcel of l af1d to w h ich the noti ce 
c�Iates and on the con dom i n i um plan or rep l acement p l an. as t h e  
gas� ro_ay reg u i rl!!. 

(2) W h ee<:! a _not ice has ___ Q_��n fi l ed i n_ the l an d  t itl�§_Qffi ce u n ci_e r  
§.u b::;�tio.!L.tll.. an_<Lttt�- fi l i ng gf__!h�- notice ha§ J1ot exp i rt:!Q_. 
_noti ce of _L_cjocument renew i n g, amen d i n g ,  assi g n i n_g_ or 
d i scharg i n g__the secu r i ty i nte rest to w h i�h the ori g i nal  noti ce 
rel ates, or of a _document su bord i nat i n g  the secur ity i_nterest to 
anot_l}�r__::;ecu ri ty int�r:est, may _p� JU�� i n  the l�_og tit l es offi<::.? 
i n  tb_e fgrm p rescrl_Q_et_ct_._ an d ,  u pon such fi l i ng,  J;h�_reg i strar of 
the 1An�:L tit les offi_c;� §hal l mak_s: __ �-m�moran d u m thereof on t h e  
Qroper cer-_t_i_fi.f�t_e of t i t le. 

W S�ction 48 aQ_p l i es,  mutatis mutandis, to any notice f i led u n d e r  
t h i $. §�tjgn. 

L4l A_§.?CIJI1:tY i ntere_§.UD fi xtu res m�Y. Q§! perfected_ � a sec u r ity 
i nt�c�§i: i n  goods w i:t.ho_y1_�nolj�� _IJei ng fi l ed y_nQ_?c su bsectjo_n 

(1J, 

1§2 Where t h e  f i l i n g of a notis;e of a secu rity i nterest i n  f i xtu res 
�MliT<:!§,___the _r_filli::;:tr�r: of t h e  l anQ._tttl?§_ offic� __ m_�y ___ vacate ti:J� 
f i l i ng pf the _opti c�_i!nd any oth�r:: 09tic;� __ that relf:l:t�.s to t h_e Sli:!!J� 
secl!city_ i nter?.st _an_d _ _ may stri k e qu_!_ _an y memQr1ln<tum ther�f 
t_b_at i s  _r:nad�Q11_ __ the certi_f_i cate of t it l e. 

_(6) A np_ti ce fij_eq u n_g�r:. su bsection UJU9L C2l_rrli!Y__ ��-glsch arged py 
fiJln g g__��rtifi cate__in_ib_e QIS1..§cr i  [J�g _ _fg_rm i n  the_f:lpp rq_p ri ate l and 
ti tl es officf!_., 

iiJ W he re a notiq� _ _i_§ fi l ed u o d e r  su bsection {jj_an d :  

_@) aiL __ t h e____gb_l i ga._tign s u n d er J:h�L sec u r i ty _ _i!greement f:l:t:� 
p�rfor.m_e_Q; 
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Cbl Lt Js ag re�c! to _ re l �ase _p(l_rt of tt\�_g:>l l at�r:l!l _Lr}__!o� bJc;h a 
securltt__i_n_ter�t i s  _ta_ken u_gon payment Q[___p�rfgrman_g� 
of certai n of the  o b l i gat ions u n de r  t h e  §_eG!Jr i ty (!g_[eement, 
then_upon PCi_y_ment _QL �rform_q_nce ot_tt]ose qQ!i�tiO_!"!.§; 
or 

_(gJ t h e  _ _I'!Qti ce pur:�ports t9 g i ve the  secu reci_� Qarty __ a secu r i ty  
i nte rest i n  p roperty of_ t h e  d ebtor i n _�_hic h  t he _ secu red 
P_Cir!Y__g�::; not_h<!Y(:}, or i s_not enti tl!=lcl1o cl_f!i_f'l'h_1!_§_egtu:lli 
interes.t; _!:m�r::>9D h ay i Q g _Cin i f')t�r�§t i D�_th_g_ coJLeit?ral , 
t h e  regi ster�<Low ner_of t h e  _r�al p roQ_�r_ty or an y othe_r 
�sqn c l ai m i n g  a n  i nterest .� in_ t h e  1:eal p roper!Y.___mClY 
�ptest Jb_e re_gl§tr::atiQn_ Qf_ t h e  l'lQtiG��Gc:x:>CCitn.s.. tq_t!le 
prgced u r_� _  est�J?li::;ned _jn _Ifte _Lc;nQ_ __ T_jtlt!_§__Ac;t Jor 
con:t�J?tllliL.the fi l i ng of_ a  cavel'!t, 

* * * 

( p roposed Act ) 

49( 1 ) In  t h i s  section , 

(a)  " debtor "  i nc l u d es an y person narned i n  a not i ce u n de r  
t h i s  secti on as a d ebtor, 

( b )  " sec u red party " i nc l u d es an y person n amed i n  a n ot i ce 
u n de r  t h i s  section as a secu red party.  

( 2 )  A secu r i t y  i nterest i n  a f i xtu re u n d e r  secti on 36 ,  an d a sec u r i ty 
i nte rest i n  a g row i n g  c rop u n d e r  secti on 37 may be reg i stered 
by ten d e r i n g  a not ice as p resc r i bed to th e  l an d  t i t l es offi ce for 
t h e  ap p rop r i ate l an d  reg i st rat ion d i st r i ct. 

(3)  T h e  Reg i st rar of t h e  l an d  t i t l es offi ce to w h i c h  t h e  not i ce i n  
s u b section ( 1 ) s ten d ered shal l make a memoran d um of t h e  
not i ce on t h e  ce r-t if i cate of t i t l e  or t h e  con domi n i um p l an ,  as t h e  
case may be,  i n  respect of the p arcel of l an d  to w h ic h  the n ot i ce 
rel ates. 

(4 )  I f  a not i ce h as been reg i ste red i n  a l an d  t i t l es offi ce u n de r 
su bsect ion ( 1 ) an d the reg i stration of the n ot i ce h as not ex p i red , 
not i ce ot a ren e w al , amen d ment,  t ransfer or d i scharge of t h e  
secu r i ty  i nte rest to w h i c h  t h e  ori g mal not i ce rel ates, or a not i ce 
of a su bord i n at ion of t h e  sec u r ity i nte rest to another  i nterest 
may be reg i stered i n  t h e  l an d  t i t l es off i ce as p rescri be d ,  an d on 
i ts be i n g  reg i::,;tere d ,  t h e  Reg i strar of the l an d  t i t les offi ce shal l 
make a memoran d um of i t  on t h e  p roper cert i f i cate of t i t l e or  
con dom i n i u m p l an ,  as t h e  case may be. 
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PROPOS E D  A C T  S .  4 9 ( 5 ) - ( 8 )  EX I ST I NG ACT S .  54 

(5)  S u b sections 43(4),  ( 5 ), {6 ),  {8) ,  (9)  an d ( 1 2) and sections 44 and 
45 app l y ,  w it h  al l necessar y  mod i f i cat ions, to a not ice reg i stered 
u nd e r  t h i s  sect ion.  

(6)  If a not i ce reg i stered u n der  t h i s  sect i on exp i res, or has b een 
d i scharged , t h e  Reg i st ra r  of t h e  l an d  t i t l es offi ce i n  w h i c h  i t  h as  
b.een reg i stered may remove reg i st ration of t h e  not i ce i n  rel at ion 
to the  sec u r ity  i nterest an d an y oth e r  not i ce t h at re l ates to t h e  
same sec u r ity  i nte rest. 

( 7 )  W h e re a not ice i s  reg i stered u n d e r  t h i s  section  an d 

(a)  al l of  t h e  ob l i gat ions u n de r  the  sec u r' i ty  ag reement to 
w h i c h  the not i ce re lates h ave b ee n  performed , 

( b )  t h e  secu red party h as  ag reed to rel ease part o r  al l of t h e  
col l ateral d esc r i bed i n  t h e  not i ce, 

( c )  t h e  d esc r i pt ion o f  t h e  col l ateral contai ned i n  the  not i ce 
i nc l u d es an i tem of p roperty t h at i s  not col l ateral u n d er 
a secu r i t y  ag reement betw een t h e  sec u red party  an d t h e  
d ebtor,  o r  

( d )  no secu r ity  ag reemen t  exi sts b et w ee n  the  sec u red party 
an d t h e  d e btor ,  

t h e  d eb to r  n amed i n  t h e  not ice and a n y  person hav i n g  a 
reg i stered i nte rest i n  the l a n d may g i ve a w ri tten d emand to t h e  
secu red party . 

(8)  T he d emand refer r"ed to i n  s u b sect ion ( 7 )  may req u i re that 

( a )  i n  a case w i th i n  s u b section ( 7 )( a )  or ( d ) , t h e  reg i st ration 
of the noti ce be d i sch ar ged , 

( b )  i n  a case w i th i n  s u b sect ion ( 7 )( b ) , the reg i st ration  b e  
ame n d ed o r  d i scharged , as t h e  case may be, to reflect t h e  
terms ot the ag reement, 

(c) i n  a case w i th i n  s u b section ( 7 )( c ) .  t h e  col l ateral 
d esc r i pt ion on t h e  not i ce be ame n d ed to excl u de i tems of 

roperty are not col l ate ral u n de r  a secu ri ty 
a g reemen t  b etwee n  t h e  sec u red party  and the  d e b tor, 

and the sec u red p a rt y  s h al l amen d  or d i sc harge the reg i st rat ion 
of the not i  accor d i n g l y  not l ater t h an 1 5  d ay s  after t h e  
d eman d i s  g i ven .  
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( 9 )  W he re the secu red party fai l s  to amen d  or d i scharge the 
reg i stration of not ice i n  accordan ce w ith  the  d eman d g i ven 
p u rsuant to su bsections (7)  an d (8) ,  the d ebtor  or an y person 
h av i n g  a reg i stered i nte rest i n  the  l an d  may requ i re t h e  
Reg i st rar of t h e  l an d  t it les offi ce to noti fy the sec u red party , 
i n  w h i c h  case section 1 59 of T he Lan d T i !ltis  Act ap p l i es, w i t h  al l 
n ecessary mod if ications. 

( 1 0) T h e  d eman d refer red to i n  s u b section (8) an d the n ot i ce 
mentioned i n  su bsection ( 9 )  may be g i ven i n  accordance w it h  
section 68 or b y  reg i stered mai l ad d ressed to the secu red party 
as it ap pears on the noti ce reg i stered u n de r  t h i s  sect ion.  

( 1 1 )  S u bsections ( 6 )  to (8) of section 50 ap p l y  w it h  al l the necessary 
mod i fi cat ions to a not i ce reg i stered u nd e r  t h i s  section.  

( 1 2 ) No fee or ex pense s h al l be c harged an d no accou nt shal l be 
accepted by  a sec u red p arty for comp l i ance w i th  a d eman d made 
u n d e r  su b sections ( 7 )  an d (8),  u n l ess the charge has b een 
ag reed to b y  the parti es before the  mak i n g  of the d eman d .  

COM M E NT 

W h i l e  t h e re are man y d i ffe r e n ces b et w ee n  sect i o n  49 of t h e  p roposed Act a n d 
sect i o n  54 of t h e  ex i st i n g  Act ,  n o n e  of t h ese r e p rese n t  a d i ffe re n ce i n  p o l i cy .  

( e x i st i n g  Act )  

50( 1 ) W her:e a financ i n g  §�tementj_$ regi stered an_c:L:the coll!!teral Q[ 
Qro�eed s, as the  Cg§_e may be,_js rel�l:i§�d or_Qarti al l y re l easecL 
the_§_eCl.J red pgrty shaH cHschCi£9e_ tt}� _ceglstraljpf1� __ w hql!y _Q[ 
Qart i all_y ,  _ as tbEL cjise _rn_a_y _r::_Eill_ll i_reJ___Qy_r�_gi sterLn£L a fi QCifl(;iJlg 
�bt:In ge stat_e_went. 

fg) No fi ng_n�i n g�b_gn�tatewent_merrt;!onet:Un s u bse�:::ti on l11 §t:l<ill 
be regi stered u n l ess f i nanci n�ao_g_e_state!m:!n ts i n  _ _r_g§�t qf 
al l a§§!_g_nment§_ b y  t h�§eCIJred p_<![ty_or:_transfe rs_ by t h e_ d e!:JJQr 
t:Ire r_E;gi stered.  

q.JJ t h e  o[Jijg{:!ticms iill9er_ tb_e §_ec4rity _(;lgr_e�mentJP 
i t  rel (!tes a rE;_p_e_rfg_tl'flE;_(j_� 
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iQJ i t  i s  ag reed to rel ease part of _ the col l ateral i n  w h i c h  a 
securl:tt i nterg_§l i s  taken u pon payment or performance 
of certai n of the ob l i gations u n der the secu rity agreement. 
then u pon pgyment gr performance of such ob l i gat ions: or  

{£} t"U:!!!f_p_o_r:ts to_g_ive the secu red p<:u::tL.�_secu ri ty i nt�rest 
i n  property of the debtor i n  w h i c h  the secu red party does 
not have, or is not entit l ed to c lai m, a secu r i ty i nte rest; 

an y _p�rson __ hC1V i n__9__1in i nte rest_ i n  the col l ateral w h i ch i s  the 
su b ject of the secu rity ag reement, f i nanci ng statement or: 
fi nanci n g  chan ge statement may serve a w ri tten d eman d on t h e  
secy_.ced par:1Y�manilirl9_ a f i nanci n g  c hange statement 
meotio_ned i n  su bsection ( 1 ), an d the secu red party shal l s i g n  
an d _(jJ;:�I i ve r_ Q[ sen d__ to the __ reg istry_ the fi nanci n g  ct}an ge 
together w ith  f i n anci ng chan ge statement i n  respect of al l 
<:i§Si g n ment§__Qy_ the secu red party or transfers by the d ebto r  
Ln_r�§pect of .  \V_b i ct:l_fi[l_<:lnci n_g _�han ge ...§:t�tements h ave not been 
reg i st�red ,  w itb i n  1 5__ g�y_s aftec_a se ryjce of t_he_ d eman d"  

ill .W.nere the secu red _party fai l s  to del i ver the req u i red fi nanci n g  
cha119� stat�_m�nts w.Ltb i n  the t i me p rov i d ed by su bsect ion� 
the p�fSOr]__w tl_q has n:t<:i.c!� the .c:J�1]1an d miD'.. reg u i  r:�-the regi strar 
to serve a noticg __ Lr\ w rit i n g  o n  t h e  secu red party stat i n g  t h at 
regi strat;ion of tb_g_ fi nanci n g  statement w i l l  b e  d i sc harged or that 
fLQ.C!rt of the _gol l at�r<:i! _!illl_ b� _rel eased ,  as t h e  case may be, 
.YP_9t1 __ the_�)(..Qi_ration_ gf 40 diD'_§ after _j:he d ay the reg i strar 
serves not ice on the secu red party, u n l ess i n  the meanti me the 
secu red _p_arty rggisters_ w i th the regi strar a j u d ge's order 
Ei_CCQfllpan i e!i QY�I]an9n.9_�ban ge statement _mai ntai l]j_l]g the 
_r_gg i§j:rEIJ:ion _gt_the in:t�r�st of_JI1e sec1,U:.��ty_. 

liD T he not ice _mentigned i n  su bsecti on (3)  or (4) may be served i n  
accordan ce_ w i ttL subsection 6li11 or by regi stered mai l 
ad d c_E,!:::;sed tg_ tb�_QQ§_t_gffi ce ad d ress_QLthe secu red p�[j:y_ as i t  
.rullleM!'LQr.L.. th�_ securj:ty ag reem�nt or fi nanci n g  statement� 

{§] l)...Q.on a.Qpl i cation to a j u d ge b y  the  secu red party, the j u d ge 
m!!)' _qr_der _that the .re.sLstratiQrt of a fi o�nci n g 3>:tatemerrt.; 

i<:l) p�_mai rrt�Lilec:l. on an y_go_o_d ition§_ an d ,  su bj_ect to_n§_gction 

4{h_1Qr: any�r:j_Qcj _ _gf_1i_rrr(3_ that t}_e _consi  qers j ust; 

Lbl !HL c:li scha[g_ed or . that a fi nanci n g  change statement, 
r.el e<!_si n_g _the _GQI I ater!ll_ .9L_.PCiCL of the _col l a1:�LC!�  
r_e_gj_§terecj_._ a§ __ ttl_e_cas� mCiY be. 
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ill S u b secti o n  ( 4 )  d oes  not appl y  to an �_g_reeme_nt regi stered u n d er 
_The GQrpor;:rgon Sll£uritli!_s Registration Act Q£ to a fi nanci_r:tg 
§tatem�nt QL a finJ!n c i n g  __ chan� st�i:�men t  _ _r:eg i s:t:�_red _V� i t h  
respect to a sec u rjty i nte rest taken u n der  a t r u st i ndentu re 
w he re t h e  f i nan� statement  i nd i cates t h at t h e  sec u r i t� 
_!ig r�r:n.�n t  w i_th re§.P�t tQ_ w h i ch the  f i nanci n g  stat�_rne n_t_ vtas 
regi stere_qj s a _tr ust i n dentu r� 

tru W h e r§! 
__ tne s�c u reg __ Qarty _J,�n der::_ ___ a regt§tratig_n___!Q_ w_h i ch _ _ [he 

Corporation Securities RegistrtJJion __ �ct apQi i es oc_l!fid er:__l! t r u st 
i n_dentu re fai l s  to del i ve r  t h e  f i n�nc i ng -�hanfm sta:t�ment§ 
d eman.Q�d i n  __  §u b s§_gj:ion �g(ru_,_th_���so''L!!H-i'-sJn_g_tll§_ d errr{ln d  
ml'!Y_ mlY to a j u d ge. upon QQti cuo_�ll_Q_�rsons conce r n ed.  for 
an _Qrder __ �d i recti n g  t h at  t h e  fi_nanc!_n g statement or fi r:t(;!nci n g  
c; h an ge stat�ments __ b� remQI{�d frq_m t h_� TJ:illllitr� 

* * * 

( p roposed Act ) 

50( 1 ) I n  t h i s  section, 

( a )  " d e btor "  i nc l u d es an y person n amed i n  a reg i stered 
f i n anc i n g  statemen t  as a d ebtor, 

( b )  " secu red part y " i nc l u d es an y person named i n  a 
reg i stered f i nanci n g  statement as a secu red party.  

(2 )  W he re a reg i st ration r·el ates excl u s i ve l y to a sec u r i t y  i nte r est i n  
consumer goods, t h e  secu red party s h al l d i scharg e  t h e  
r-eg i strat ion not l ater t h an 30 d ay s  after al l o b l i gat ions u nd e r  
t h e  sec u r i ty ag reement creati n g  t h e  secu r i ty i nter·est are 
p e rformed , u n l ess p r i o r  to t h e  exp i ry of that 30 days p e r i od the 
reg i strat ion l ap ses. 

(3 ) W here a f i nanci n g  statement  i s  reg i stered an d 

(a)  al l of t h e  o b l i gat ions u n d e r  t h e  secu 
w h i c h  i t  rel ates h av e  been performe d , 

ag reHment to 

( b )  t h e  sec u red party h as  ag reed to rel ease part o r  aB of the 
col l ateral  d esc r i bed i n  the fi nanc i n g  statement, 

( c )  t h e  d esc r i pt ion of t h e  col l ateral contai n e d  i n  t h e  f i n anci n g  
statemen t  i n c!  d es an i tem or k i nd of p rope rty that i n ot 
col l ater a.l u n d e r  a secu r i ty ag reement betw een t h e  secu red 
party an d t h e d ebtor, o r  
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( d )  n o  sec u r i t y  ag reemen t  exi sts between t h e  secu red p arty 
an d t h e  d e b tor ,  

t h e  d ebtor or  an y person w it h  a n  i nte rest i n  p ropert y  that fal l s  
w i t h i n the  col l ate ral d escr i pt ion o n  the  f i nanci n g  statement may 
g i ve a w ri tten d eman d to the sec u red party . 

( 4 )  T h e  d eman d refer red to i n  su b section ( 3 )  may req u i re that, 

( a) i n  a case w i t h i n  s u b sect ions (3}(a)  or  ( d ), t h e  reg i strat ion 
b e  d i scharged , 

( b  i n  a case w it h i n s u b section ( 3 ) ( b ), t h e  reg i st ration b e  
amen ded o r  d i schar ged as t h e  case may be, so as to 
refl ect the terms of the ag reement,  an d 

( c )  i n  a case w ith i n  su b sect i on ( 3) ( c ) ,  the col l ater al 
d esc r i pt ion be amen d e d  to excl u d e  i tems o r  k i n d s  of 
p rope rty t h at are not col l ateral u n d e r  a secu r i t y  
ag reement bet w ee n  t h e  sec u re d  party an d the d ebtor,  

an d t h e  sec u red party shal l ame n d  or d i sc h ar g e  the reg i strat ion 
accor d i n g l y  not l ater than 1 5  d ay s  after t h e  d eman d i s  g i ve n .  

( 5 ) If t he secu red party fai l s  to ame n d  or d i sc h ar g e  t h e  reg i st ration 
as re q u i red in  s u b sect ion (4) ,  t h e  person g i v i n g  t h e  d eman d may 
r eq u i re the Reg i st rar to g i ve a not ice i n  w rit i n g  to the secu red 
p ar  stat i n g  t h at t h e  reg i st rati o n  w i l l  b e  d i scharged o r  
ame n d e d ,  a s  th e  case may be,  i n accord an ce w i t h  the d eman d o n  
t h e  ex p i ry o f  40 d ays after t he d a y  t h e  Reg i st rar g i ves t h e  
noti o: to t h e  secu red u n  i n  the meant i me the sec u red 

reg i sters an order of a cou rt mai n tai n i n g  t h e  reg i strat ion.  

(6)  It t h e sec u red party fai l s  to amen d or d i sc h ar g e  t h e  reg i stration 
as r e q u i r·ed by su b sect i on (4 ) or fai l s  to ten d e r  to the reg i strar 
a cou rt order mai ntai n i n g  the reg i st r·at ion , the reg i strar s h al l 
d i sc h ar g e  o r  amend t h e  reg i st ration  i n accordance w it h  t h e  
d eman d o n  the  ex p i r y  o f  40 d ay s after the  d ay the Reg i st rar 
g i ves the noti ce to the secu red p arty as p rov i ded i n  s u b section 
{ ) or as soon the reafte r as b l e. 

( 7 )  T h e  d eman d refe r red to i n  s u bsection (4 ) an d t h e  not ice refer red 
to i n  su bsect i o n  (5 )  may be g i ve n  i n  accordance w ith secti o n  68 
or b y  reg i ste red mai l ad d ressed to t h e  sec u red party as i t  
ap p ears on t h e  f i n an c i n g  stateme n t. 

(8)  On ap p l i cat ion to a cou rt by t h e  sec u red p arty , the cou rt may 
or der· that the reg i st rat i on 
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( a )  b e  mai ntai n e d  o n  an y con d i tion , an d su b j ect to section 44, 
for an y p e riod of ti me, or 

( b )  b e  d i sc harged or amen d e d .  

(9)  S u bsections (5)  an d (6)  d o  n ot ap p l y  to a reg i strat i on of a 
secu r i ty i nte rest p rov i d e d  for i n  

( a) a secu r i ty ag reement reg i stered u n de r  T he Corporation 
Sec u r i t i es Regi st ration Act, w he re t h e  reg istration i s  
conti n ue d  u n d e r  T h e  Person.c.tl P rope rty Secu r i ty Act 1 979-
80, c. P-6. 1 an d u n de r  t h i s  Act, or 

( b )  a t r u st i n dentu re i f  t h e  f i n anci n g  statement t h rou g h  w h i c h  
t h e  secu r i ty i nte rest w as  reg i stered i n d i cates t h at t h e  
sec u r i ty ag reement p rov i d i n g  for t h e  sec u rity i nterest 
i s  a trust i n d entu re. 

( 1 0) W he re reg i stration rel ates to a secu r i t y  i nter est refer re d  to i n  
su b secti on ( 9 )  and t h e  secu red p arty fai l s  to ame n d  o r  d i scharge 
t h e  reg i st ration as req u i red by su bsection (4)  t h e  person mak i n g  
t h e  d eman d may ap p l y  to a cou rt for an ord e r  d i rect i n g  t h at t he 
re g i stration be amen d ed or d i sc harged . 

( 1 1 )  No fee or expense s h al l  be c h arged an d no amou nt shal l be 
accepted b y  a sec u red p arty for comp l i ance w i th a d eman d mad e 
u n de r  s u b section '( 3), u n l ess t h e  charge h as been ag reed to b y  
t h e  parti es before t h e  mak i n g  of t h e  d eman d .  

COM M E NT 

W h i l e  sect i o n  50 of t h e  p ro posed Act ma i nta i n s  t h e  b as i c  p o l i c y  of sect i o n  50 
of t h e  e x i st i n g  Act,  t h e re i s  o n e  i m po rtant  d i ffer e n ce b et w ee n  t h e  t w o  p ro v i s i on s. 

T h e re i s  n o  e q u i v a l e n t  i n  t h e  ex i st i n g  Act to sect i o n  50( 3 ) .  U n d e r  sect i o n  
50( 1 )  of t h e  ex i st i n g  Act ,  t h e re i s  a stat u to r y  req u i r em e n t  t h at a re g i st r at i o n  b e  
d i sc h ar g ed w he n  t h e  col l ate ral i s  re l ease d .  U n d e r sect i on 50( 2 )  of t h e  p roposed 
Act, an  o b l i g at i o n  to d i sc h a r g e  a r e g i st rat i on o n c e  t h e  o b l i g at i o n  sec u r e d  h as b e e n  
d i sc h ar g e d  a r i ses o n l y  i n  con n ect i on w i t h  a s ec u r i ty i n te rest i n con s u m e r  good s. 
T h e re i s  a n  i m po rtan t  r eason for r eq u i r i n g  a d i sc h a r g e  i n  t h e  case of a sec u r i t y  
i nte r est i n  con s u me r  good s b u t  n ot i n  t h e  case of a secu r i ty i nt erest i n  i n v e n to r y  
o r  e q u i p m e n t. W h e re a con s u m e r  c re d i t  t ran sact i o n  i s  i n vo l v e d , i t  i s u n l i k e l y t h at 
t h e  p art i es w i l l  h av e  t h e  i n ten t i o n  of e n te r i n g  i n to a s e r i e s  of a g reem e n ts o r  w i l l  

h av e  an a r ran g e m e n t  for t h e  f l u ctat i n g  l i n e of c r e d i t . Most sec u red con s u m e r  
c re d i t  t ran sact i on s  i n vo l v e  a s i n g l e  o b l i g at i o n  a n d n ot a con t i n u i n g  r e l at ion s h i p 
u n d e r  w h i c h a s e r i es of o b l i g at i o n s  a r e  c reat ed .  T h i s  b e i n g  t h e  case , i t  i s  
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i m portant  t h at a r e g i st rat i on i n vo l v i n g  con s u m e r  good s b e  d i sc h ar g e d  as soon as 
t h e  o b l i g at i on sec u red  i s  d i sc h a r g e d .  

T h e  p i ct u re  i s  v e r y  d i ffe r e n t  i n  t h e  con text  o f  b u s i n ess f i n a n c i n g . 
F re q u e n t l y ,  t h e  r e l at i on s h i p  b e t w e e n  a b u s i n ess bor row e r  an d a comme rc i a l  l e n d e r  
i s  l o n g - t e r- m  a n  i n vo l ves a se r i es o f  t ra n sact i o n s  ov e r- a p e r i od y e a r s .  T h i s  
b e i n g  t h e  case,  I t  i s  n ot 1 r1 t h e  i n te rests of e i t h e r  p a rt y  t h at a r e g i st r at i o n  b e  
d i sc h ar g ed a s  soon a s  t h e  o b l i g at i on  a r i s i n g  u n d e r  o n e  of t h e  t ra n sact i o n s  i s  
d i sc h a r g e d .  T h e Com m i s s i o n  b e l i eves t h at t h e  r e g i st r y  s y stem s h ou l d  a l l ow t h at 
r e g i st rat i o n  to rema i n i n  effect so as to accommod ate f u rt h e r  sec u red t ran sact i o n s  
b et w ee n  t h e  p ar t i es.  T h i s  i s  t h e  effect sect i o n  50 of t h e  p ro posed Act. I n  a 
b u s i n ess context ,  t h e re i s  n o  r e q u i reme n t  t h at a r e g i st rat i on b e  d i sc h ar g e d  u n l ess 
t h e  d e b tor  m a k es a d eman d u n d e r  sect i o n  50( 3 ) .  

A d i t i o n a l  p rotect for a p e rso n  a g a i n st w hose n am e  o r  p ro p e rt y  a 
r e g i strat i o n  h as been  effected o r  ma i n ta i n e d  w i t ho u t  a u t h o r i ty i s  con ta i n e d  in 
sect i o n  65 of t h e  p roposed A ct.  U n d e r  t h i s  p rov i s i o n ,  t h e  d efen d an t  i n  a n  act i on 
fo r d am a g es fo r fa i l u re to d i sc h a r g e  t h e  r-eg i st rat i o n  can b e  r e q u i red  to  p ay 
d eeme d  d amag es i a n  amou n t  s p euf i ed b y re g u l at i on s. 

T h e r e  i s  no e q u i v a l e n t  i n  t h e  e x i st i n g  Act  to sect i o n  50( 1 1 )  of t h e  p roposed 
A ct.  T h e  p u r pose o f  t h e  p rov i s i o n  i s  to e n s u r e  t h at a p e rson ob l i g ated to 
d ; sc h a r g e  a r e g i st rat i o n  d oes  n ot h o l d t h e  p e rson n st w hose n am e  or p roperty  
the  re g i st rat i o n  h as been  effected to ran som. How e v e r ,  t h e re i s  n ot h i n g  m t h e  
p rov 1 s i o n to p re v e n t  t h e  p a r t i es f rom i n c l u d i n g i n  t h e  sec u r i ty a g reeme n t  t h at t h e  
d e b to r  w i l l  p a y  a fee fo r d i sc h a r g e  o f  a r e g i st rat i on .  

( ex i st i n g  Act ) 

U W h_�r� a sec;l.l r it_y_Jrrt;erest h(!s bee n  _p�rfectet;t t:l:t regJstr!it i o_D 
�_n d  t h�_Q_E?j)tor h_as_th e  CQIJ§�n"t of Jh� secu r�_ct.Q_art_y_to traiJ§_llir. 
b i s  i nter�_s!__lr!__ tbe col !_�:t:e ral or _part e>t the c:p!lateral .__the 
transferee cie�l!l_eg to be_ Jhe __ _g_�_bJor_  for Jil��Q()§_es of 
r�_i s_t_ratLQ!i, _<!n Q_ t h_e E>�cu rfu_ i n:t:er�§t i § u np�,-f�cted �s _a_gai nst 
<:iDLlni�re�j: ari§ing s u b s_eguent  t!Ltbe tr1:1_nsfer an� before_ th� 
l;ec u  reg QC!f_!YI.?_9i§ters _ct_fi_nanci  ng_chan g� _ _ §tatem�nt._amenf!lng_ 
tb� ori gln_C!I fi 11�nc i n g  st«;t1�.ment. 

(2) W here a �ec u rjty i nter�st has t>��n��<:;_teq_Qy _reg!§trati()'l_E!Ild 
t h_� $��u r�.Q Ptir:!Y_J::ms notJ<::.e t ha,t; 

OJ t ran§_f�rred J'lL� inter��-t i n th� coi i E!tE!r_�L9r: p�rt gf 

th_�_cpU_ct_t_er�_;_ Q[ 
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t h e  s�I,JJ.j_ty_i nte rest as agai nst any i nte rest ar is i n g  su bsequent 
to the t ransfer:__g�han� of name and before t h e  sec u re�[j_y 
regi sters JLfl_naQc i n g  _ _ghan ge statement. i s  u n�erfected : 

llii) w he re t h e  secu red �rty has notice that t he_Qeb�_r:: 
has transferred h i s  i nte rest i n  t h e  col l ateral or__p�rt 
of the col l ateral , 1 5  d ays after t h e_seq_I,J r�<!_lj;_y 
h as  not i ce of the d e btor's transfer:; 

fly) �her�_ihe secu red JHiJ:::ty__bas�noti c�_j:hat_ the d ebtor 
has char:19ed h i s  n ame. 1 5  _Q��-�.tter t h�_sec!,l red 
JHiJ::IY has nQti�e of the d ebtor's _ _  �b-�ng_�_Q.f nam� 

fU 1r51n��J:ti�_irrt�r:��:Lln_t h e  __ col l.a..terai_.Qr:__part_Qf_1h� 
col i ate_r�j;__g_r:: 

the secu r i ty _ _tnter�_§.t.._ as agai n st ai}Yj_Qj:grest.!�Ti �Jn_g_ sy_b_§eg_y_�flt 
j:Q_1h� _ _!ransfgL or ct1a.n ge oj _ _oamg_J'!DJ:i.Q�for:�_the_ �.!J.f�d . ..P.!!r!Y 
r�..9.l §.ter�_J'LTIIJI!I'J£in9._�h�ng� __ §ta.1�rn�n.:t.J§ __ u n pg_rf�g�g-� 

tiE} Wher:�_.:thg_§ee�Jfed.__p_(!d:_y_ h as  11QJi�f!_t.tt'!.t.1.h!!_d!!JrtQ.r:: 
j_§_flbput to tr_cm§J_gr_l!J.§.JnJ�r�§t.in. :tb.�- 9?ita.1�LC!L9.J: 
p_ar.:t..Qf t h�92.ll.1!1�n�l; 

(fl} 1 5  _da.y§... af:t�Lth!L���Y.reQ.....Qa..C!.Y.Jt� . .!19Ji c� 
tha..t .. t:tHL...d.�.Qto_r::_ __ i_�_J!P.OULj:g_ __ tran_§i�L_hi § 
i rrt�res:Ll!L1h�. _<Pll.a..t�J:J:lL Qr: �- .IH!d _Qf _J:h_� 
� ta.:teral;_�h i c_h�_yerJ�U!!�.J:;_ 

fly} Wh�r:� tb.�_§ecu [�cL_p_a.ffiJ'I_as .DQ:tjg�_ t hat!h�-q�J>j;Q_r 
i�'t apqy_tJ;g __ 

gpan g_EtJJj§__I')_Clm�� 

L13.J 1�_d_Cl}'s _a.ft�LJ:hg___��u_red JLfM"J:y_ha&. nQti c� 
111.!!1_tb_e:!_QebtQr__l§_.a.!>QY.tJ:o . c h an_g� __ h i s  n ame 
w h i g_bgy�_L1li l at�c •. 
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L<:U �QL sec u r i ty i nte rest, as d efi ned i n  c lause 72( 1)(a). 
reg i�tered u n d e r  a _Q_[!_Qr regi strat ion l aw ,  as d�_fj_n�d i n  
Q[lltjSe 72( 1)iQ_}� n()I: 

.U:U Ci §�u ri ty i nt�g§!_i n  colt�t�rt!L that i s r�gu i red by the 
r�g u l !!tions :t9 I:!�_ an d i s_{j�§g::i bed by i!?�s�rial n u m be r  
i n  a I:?_9Js:tered fi n anci[lg statement� 

ill A__§ecu r ity i nte rest that b ecomes u nperfected u nd e r  t h i s  section 
!!l_!!Y tb�r�afte r  be _p�r:f�c;ted by r_e_gjster i ng a f if]cmc;J ng statemen t  
QLCiS mi'!Y othe_rw i s�_jJe Q_[Qv i ded tn tb i s  Act. 

* * * 

( p roposed Act ) 

5 1 ( 1 ) W he re a secu r ity  i nterest h as been perfected b y  reg i stration 
an d al l or part of the debtor's i nterest i n  the c_al l ateral i s  
t ransfe r re d  b y  t h e  debtor w it h  the p rior con sent of the secu red 
party ,  the  secu r i ty i nterest i n  t h e  transfer red col l ateral i s  
s u bord i n ate to 

(a)  an i nterest, oth e r  t han a secu r i ty i nterest i n  that 
col l ateral , ar is i n g  d u r i n g  the  per iod from t h e  expi ry of the 
1 5t h  d ay after the t ransfer to, b ut not i ncl u d i n g ,  t h e  d ay 
t h e  secu red party ame n d s  the reg i strat ion to d i sc lose t h e  
n ame of t h e  t ransferee of t h e  i nterest i n  the col l ateral as 
t h e  new d ebtor or tak es possessi on of the  col l ateral , 

( b )  a p erfected sec u r i ty i nterest i n  the  transfer red col l ateral 
reg i stered o r  perfected i n  the per iod refer red to i n  c lause 
( a ) ,  an d 

( c )  a p e rfected sec u r i ty i nterest i n  t h e  t ransfer red col l ateral 
reg i stered or perfected after the  t ransfe r  and before the 
exp r y  of 1 5  days after the t ransfer i f, before the exp i ry 
of t h e  1 5  d ays,  

( i ) the r eg i strat ion of sec u r i ty I n terest f i rst 
refer Ted to i n  t h i s  s u b secti on i s  not amen d ed to 
d i sclose the  t ransfer-ee of the i nterest i n  t h e  
col l ateral as t h e  n e w  d e btor,  o r  

(i i )  the secu red party does not take possession of t h e  
col l ateraL 
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( 2 )  W here a secu r i t y  i nte rest i s  p erfected b y  reg i st rat ion an d t h e  
sec u red party h as  k no w l ed ge of 

(a)  i nformat ion req u i red to reg i ster a f i n an c i n g  statement 
d i sc l os i n g  the transferee as t h e  n e w  d eb tor, al l or part 
of the  d ebtor's i nterest i n  the  col l ateral i s  t ransfer re d  b y  
t h e  d ebtor, o r  

( b )  t h e  new name of t h e  d eb tor. w here t h e re h as been a 
c h an ge i n  t h e  d ebtor's n ame, 

the sec u r i ty i nte rest i n  t h e  t ransfer red col l ateral , w here 
parag rap h (a) app l ies, an d i n  the col l ateral w here c l ause ( b )  
ap p l i es, i s  s u bord i n ate to 

( c )  a n  i nte rest, other t h an a secu r i ty i nte rest i n  t h at 
col l ateral , ar i s i n g  d u ri n g  t h e  per iod f rom t h e  exp i ry of t h e  
1 5t h  d ay after t h e  sec u red part y  h as k now l ed g e  of the 
i nformat i on refer red to i n  c l ause ( a) or  t h e  n ame of the  
debtor, as t h e  case may be, to, b u t  not i nc l u d i n g , t h e  d ay 
t h e  secu red p arty ame n d s  the  reg i strat i on to d i sc l ose the 
n ame of t h e  t ransferee as the  d ebtor, o r  to i n d i cate the 
new n ame of t h e  d ebtor,  as t h e  case may be,  o r  takes 
possession of t h e  col l ateral , 

( d )  a p erfected sec u r i ty i nterest i n  t h at col l ateral reg i stered 
or  perfected i n  t h e  per iod refer red to i n  c l ause ( c) ,  or  

( e )  a p erfected sec u r i ty i nte rest i n  that col l ateral reg i stered 
or p erfected after  t h e  secu red party h as k now l ed g e  of t h e  
i nformat i on refer red t o  i n  c l ause ( a )  o r  t h e  n e w  n ame of 
t h e  d ebtor,  as t h e  case may be, an d b efore t h e  exp i r y  of 
t h e  1 5t h  d ay refer re d  to i n  p arag rap h ( c ) ,  i f, b efore the  
ex p i ry of the 1 5 d ays, 

( i )  t h e  reg i st rati o n  of t h e  secu r i ty i nterest f i rst 
refe r red to i n  t h i s  s u b sect i on i s  not ame n ded to 
d i sc l ose t h e  t ran sferee of t h e  col l ateral as t h e  new 
d ebto r  or d i sc lose the  new name of t h e  d e b tor, as 
t h e  case may be, or  

( i i ) t h e  secu red party does not tak e  possession of t he 
col l ateral . 

(3 ) T h i s  sect i o n  d oes not h ave t h e  effect s u bor-d i nati n g  a p rior  
sec u r i ty i nterest d eemed b y  section 72 to be reg i stered u n d e r  
t h i s  A ct. 
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(4)  W he re t h e  d eb tor's i nte rest i n  part or al l of  t h e  col l ateral i s  
t ransfer red b y  t h e  d ebtor w i t hout t h e  consent of the  secu red 
party an d there are one or more su bseq uent transfers of t h e  
col l ateral w it hout t h e  con sent of t h e  secu red p arty before t h e  
sec u red party acq u i res k now l ed g e  of the n ame o f  t h e  most 
recent t ransferee, the  secu red p arty shal l be  d eemed to h ave 
com p l i ed w i t h  s u bsection ( 2 )  i f  the secu red p arty reg i sters a 

f i n an c i n g  c h an g e  statement not l ater than 1 5  days after 
acq u i r i n g  k now l ed ge of 

( a) t he name of the most recent t ransferee w ho h as possessi o n  
of t h e  col l ateral , an d 

(b) t h e i nformat ion req u i red  to reg i ster a f i nanci n g  chan g e  
statement, 

an d t h e  secu red party n ee d  not reg i ster f i n an c i n g  c h an g e  
statement w it h  respect to any i ntermed i ate t ransferee. 

COM M E N T  

W h i l e t h e  p o l i c i es o f  sect i ori 49 of t h e  ex i st i n g  A ct h a v e  b e e n  car r i e d  o v e r  
i n to sect i o n  5 1  of t h e  p ro p os e d  A ct ,  t h e r e  a r e  s e v e ra l  i m portan t d i f f e r e n ces 
b et w ee n  t h e  t w o  sect i o n s. 

T h e  a p p a r e n t  com p l ex i t y  of sect i on 5 1  stems f rom t h e  n ecess i t y  to e n s u re 
t h at t h e  p r i or i ty s t r u ct u r e  of t h e  sect i o n  d oe s  n o t  o p e rate i n  a n  a r b i t ra r y  a n d 
com m e r c i al l y  u n reaso n a b l e  w a y .  I n  o r d e r  to d o  t h i s  i t  i s  n ecessar y  to se g re g r at e  
o u t  t h e  d i ff e r e n t  t y p es o f  i nte rests t h at a r e  i n  com p et i t i o n  w i t h  a sec u r e d  p arty .  
Sec i o n  4 9  o f  t h e  e � i st i n g  A ct d oes n ot con ta i n t h i s  d e g ree of r ef i n em e n t .  W h i l e  i t  
1 s  m u c h  s u p e r i o r to t h e  n e w O n ta r i o  P e r sQn aLf:? rope rt y  Sec u r i ty Act w h i c h s i m p l y  
r e ti d e rs a s ec u r i t y  i n te r est u n p e rfecte d  fo r a l l p u r poses i f  t h e  r e g i st rat i o n  i s  n ot 
amen d e d ,  i t  can p md u ce com m e rc i a l l y  u n d es i r a b l e  r es u l ts .  

S o  fa r a s  corn p et n g  i n te rests,  ot h e r  t h a n  com p et i n g  secu r i ty i n t er ests are 
co n ce r- n e d ,  a sec u r e d  p a rt y h as a 1 5  d ay g race p e r i od afte r  a p re-ap p rove d  
t r a n sfe r of t h e  d e b to r ' s  i n te rest i n  t h e  col l at e ral or afte r k no w l ed g e  o f  an 
u n a p p r uv e d  t ra n sf e r  of t h e  m t e rest o r  c h a n g e  o f  t h e  d e b to r ' s  n am e  d u r i n g  w h i c h  
to a m e n d  t h e  r-e g i s t r at i o n  t o  d i sc l os e  t h e  n am e  t h e  t ran sferee o r  t h e  n e w  n am e  
of t h e  d e bto r .  H o w e v e r ,  w h e re t h e  com pe t i n g  i nte r es t  i s  t h at of anot h e r  sec u re d  
p a r t y , a d i ffe re n t set of r u l es p re v a i l .  I n  t h i s  con text i t  i s  n ec e s s a r y  to 
d i st i n g u i s h  b et w ee n  sec u r i t y  i n te rests t h at are p e rfect e d  or r e g i st e r e d  d u r i n g  t h e  
1 5  d ay p e r i od a n d s e c u r i t y  i n te rests p e rfecte d o r  r e g i st e r e d  afte r  t h e  1 5  d ay 
p e n od a n d  b efo r e  a m e n d me n t  of t h e  r e g i st rat i on .  
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W h e re a comp et i n g  secu r i ty i nte rest i s  e i t h e r  reg i stered o r  p erfected after 
ex p i ry of t h e  1 5  d ay g race p er i o d  an d b efore t h e  reg i str at i on i s  ame n d ed ,  i t  h as 
p r i or i ty .  Note t h at a l l t h at i s  requ i red i s  t h at t h e  com p et i n g  secur i t y  i nt erest b e  
p erfected  at som e  t i m e .  I t  n ee d  not b e  p e rfected dur i n g t h e  p er i od b et w een  t h e  
e x p ir y  o f  t h e  grace p er i o d  an d t h e  amen d me n t  of t h e  reg i strat i o n . A l i that i s  
requ i red i s  t h at i t  b e  r eg i ste red dur i ng t h i s  p e r i od . I t  can b e  p e rfect e d  at a l at er 
t i me .  T h i s  ap proac h i s  i n  l i ne w i t h  sect i on 35( 1 ) t h at g i v es pr i o r i t y  to t h e  f irst 
reg i stered ,  not n ecessar i l y  t h e  f irst p erfect e d  secur i ty i n te rest. 

W h e re a com p et i ng secur i t y  interest i s  e i t h er reg i ster e d  o r  p e rfected d ur ing 
the  1 5  d ay g race p er i od an d t h e  reg i st rat i on i s  n ot ame n ded , t h e  com pet i n g  
secur i ty i nterest h as p r i or i ty .  W i t h out t h i s  p rov i s i o n ,  t h e  1 5  d ay g race p e r i o d  
w ou l d b ecom e  a p er i od o f  temporary , u n co n d i t i o n al p rotect i o n .  T h e  p ro b l em t h at 
t h e  p rov i s i on ad dresses i s  d i sp l ay e d  i n  t h e  fol l o w i ng scen a r i o: 

A ss u me t h at S P 1  h as a secur i t y  i nte rest i n  t h e  col l ate ra l  of D t h at i s  
p e rfected b y  reg i st rat i o n .  A ssum e  t h at D c h an g e s  i ts n am e  an d t h e  
c h ange comes to t h e  atten t i on o f  S P 1 . How e v e r ,  S P 1  tak es n o  step s  to 
ame n d  i ts reg i strat i on to ref l ect t h e  c h ange i n  n ame .  

D ur i ng the  p e r i o d  of  1 5  d ay s  aft e r  SP1  acquires k now l edge of the 
c h ange of  n am e ,  S P 2  takes a secur i t y  i nte rest i n  D 's  col l ate r a l  an d 
p erfects i t  b y  reg i strat i o n .  

I f  sect i o n  5 i  ( 2 ) ( e )  w er e  not i n  t h e  Act ,  S P 1  w ou l d h av e  p r i o r i t y  ove r  S P 2  e v e n  
t hough S P 1  n e v e r  ame n d ed t h e  reg i st rat i o n  d i sc l os i n g  t h e  d eb to r ' s  n e w  n ame.  T h i s  
w ou l d  put SP2  i n  a n  i m poss i b l e  pos i t i on ,  s i n ce t h e  reg i str y w ou l d b e  of n o  value.  
T he effect of sect i o n s  5 1 ( 1 ) ( c )  an d 5 1 ( 2 ) ( e )  is  to g i ve to S P 1  a con d i t i o n al grace 
p er i od .  If  the con d i t i on i s  not fu l f i l l e d , S P 2  can take t h e  b e n ef i t  of t h e  f irst i n  
t i me reg i st rat i on ru l e  o f  sect i o n  3 5 (  1 ) . 

Sect i o n  5 1  con ta i n s  ot h e r  ref i n em e n ts not fou n d  i n  sect i o n  49 of t h e  ex i st i ng 
A ct. U n d e r  sect i o n  51  ( 2 ) , t h e  secu re d  p arty i s  u n d er an o b l i g at i on to ame n d t h e  
reg i st rat i on to d i sc l ose t h e  n am e  o f  t h e  transferee u n t i l h e  acq u ires i nformat i o n  
t h at i s  required  t o  reg i ster a f i n an c ing statemen t .  U n d er secti on 49( 2 )  of the 
ex i st i n g  Act,  m ere k no w l e dge of t h e  fact of t h e  t ran sfer t r i g g e rs t he requirem e n t  
t o  ame n d  t h e  reg i strat i on . 

Un d er sect i on 5 1  ( 4 ) ,  a secu re d  party  n ee d  not ame n d h i s  re g i st rat i on to 
refl ect al l transfers w h er e  t h e  col l ate ra l  h as b ee n  t ran sfer red  sev e r a l  t i mes after 
b e i ng t ran sferr e d  b y  t h e  d e b tor. A l i t h at h e  n ee d s  to d o  i s  to amen d  t h e  
reg i st rat i on so as to d i sc l ose t h e  most recen t  tran sferee.  

T h er e  i s  no e qu i val e n t  i n  t h e  proposed Act to sect i o n  49( 3 ) ( b )  of t h e  ex i st i ng 
Act .  T h e  drafters  of  t h i s  prov i s i o n  presum ab l y  con c luded  that ,  w h e r e  good s are 
reg i stered  b y  ser ! ai n u m b er ,  no t h i rd p ar t y  cou i d  be d ec e i ve d  b y  a t ran sfer of t h e  
col l atera l  o r  a c h ange of n ame of t h e  d e b tor s i n ce t h e  ser i al num b er i s  a l w a y s  
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av a i l a b l e  as a re l i ab l e  searc h c r i te r i o n .  T he Comm i ss i o n  h as tak e n  t h e  pos i t i on t h at 
d eb to r  n ame a n d col l ateral  ser i al n u m b e rs are not a l te r n at i ve reg i strat i o n -search 
c r i te r i a. T h e y  are two asp ects of  a s i n g l e  searc h c r i te r i o n .  T he b as i s  for t h i s 
ap p roac h i s  set o u t  i n  t h e  comme n t  t o  sect i o n  43 above.  It  w ou l d  b e  i ncon s i stent  
to  t reat the  s i t u at i o n s  contem p l ated by  sect i on 5 1  as  i n  an y w ay _su i g en er i s. 

I t  w i l l  b e  noted t h at i n  s u b sect i o n s  ( 2 )  an d ( 4 )  t here  i s  a refer e n ce to t h e  
k now l e d g e  o f  t h e  sec u red  part y .  As to w hat con st i t u tes k no w l ed g e ,  see sect i o n s  
2 ( 2 )  an d sect i o n  65 ( 3 ) .  T he effect of t h ese  p rov i s i o n s  i s  t o  p resc r i b e  a n  obj ect i ve  
test of w h at con st i t u tes " k no w l e d g e " .  

( ex i st i n g  A ct )  

§_:l(_t} �-l.!bi�.i_to _ _lh_E!_QthE!LI>rQYJ.§i.Q.ns of t h i s  section, an y Q.erson_�_ho 
§_t,�ffer:§__jo§_�_QE damag!h_a� _ _J:!_r�ul t  _ of_ h i s  rel i an ce u pon a 
Q[.E}sgr iJ>e<t_r�gi stry__gQCum�n:t._Q.CJrrlnt�!::f __ sea_r_c,;_h resu l ts that ar� 
ln�r_r_�g_ bec11..u se of _an �rr::or _ll1_th!)_operc!!;jon of t h(;l_reg istry2 
m� b ri n g  an acti o�L1lgai n st the  r:egi st_rar_j n tl')_e cou rt for 
r�covery of_ d8.fTl�.Qg�J._ b u t  no award of damages to_.J!IJY._�j_ng l e  
gLai man1 §b_al l�>.<��d t hg__Qrescri bed amo_unt. 

f£} _tlQ __ �_g_1;jgn for-__darrtfM.if?§ __ ! md�r t h i s  section l i es agai nst t h e  
regi§.tr�LJ.J nt�s_s_lt_ i s  __ comf!!_E!nc��Jj:hill_ ong__year afte r  the t i me 
QtJhE!_p_erson 's_.tLC!V i n_g suf{ered the_loss 9I d amage. 

_Gil AD..Y_actign for _r:_ecove ry of d amages u n d e r  t h i s  section b ro.Mg_bj: 
_b_y _ _ f!..persort_sha1l.Q.�roug ht as an action on behalf of a_[l other: 
p�rSQDJLW hQ_LeJl�!:tQnj,:b_�_ sarn_� _ __Q[�scr i  bed regi st ry document 
Qf_PLin.t�_q _��__r_:_ch re§.y_lt§..__and_:t_he j u!19_ment i n  t h e_action,  except 
t_qJh.!!�XtJ2n.t.:tb.atjj:__r:�lates to_tll_�_fi[ld in_g__of the fact of rel i�nc� 
.b..:t_�l!@ __ _p�r.$0n ___ �n�L.J!rqv i d_�s _fg_r.__s u bsequent d etermi nation of 
.:ti1.!'L.<mtQU nt of_ _dam1!9_�.§_ suffered by�ac h  _ _person, . con st ityteL� 
luq_gm�Ilt bet weEtl} __ eagJJ._person and the  regi strar i n  r�§P�Ct of 
_!:!r:L_errQLQ[_Qm i§§Jgn._jn_ ti')I:!_QP_e r(!tiQrL of _ _th_�-T�i stry. 

(�J AD. !:!Q.tj.QJ1 for _r_ecov_�.r:y_of .QamAQ..E!§. u n_der _'t:!IJ§.. secti<;>n b roug_bj; 
Q.y ___ ?-__ tr_y§te�_M!ld_E![_<!_i[U§.i_j_nder:tt_yre _or .J!.rtY.. person w it h  an 

tll�r:�§.:Lir:L�_try_st i ndentur:!L§_h ai LQ..�_b_ro!J__gjTI_as an act i on on 
Q!).h!:!tf_Qf.llJJ _ _perJ>QD§ w i1b_lnter:.�§t�jn__the same trust i nd entu r�2 
§..11<1_ th� _ _j_!J d gment JrLthe act!Qn .• _-��cept_ to _  the extertt that __1_! 
Q[Qyi d_es_fQL§.Y.Q.§.�g__uent d etermi nation of the amount of damages 
§.Yif�r_e_cL.Ql'....Jt<iCh __ suc�erson, con§.titytes a j u d gment between 
.E!!:!G_b._§ug.h __ �_[§Qf1 _ _cm.Q _ _  th e _regi st rar Jl1. respect of t h e  __ e r ror or 
9ml�§.L<lo� 
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ill I n  an action b rought  by a trustee�� n d er __ � t rt,tst ui n d e�tu re or 
p_y_j!F)__y per�r}� w i t h _an i n_t�rest_in a tr_y.§1; i ng�ntur:__e, p roof J:hat 
�ac h ..J?_�rson_ _ rel i eg on tbe_m§cri b eg regi§1r__y__..Qsx;_u m�n_t _ _  or: 
p ri nted s�arch res u l ts i s  not n ecessary i f  i t  i s  estab l i shed t h§t 
:the trystee _r:el i ecl_ ___ on t h_�___Q_[_�cr i  beg _ _  reg i§1fy_____d�1J_ment or 
pr i nt�g searc h  r��lJi ts. _ _Q ut  nQ...Q�rsorL i s  e_D_t_i t l ed _ to recover 
d amages u n de r  t h i s  section i f  he � new at the t ime h e  acq u i r�_cj_  
h i s  i nte rest t h_§i_the _p rescri bed regi st ry document or p r i n ted 
sear:c;b res_l!l1::.? relj�Q_Qn_ by_ t h e truste� _�erej ncor r�c::t.. 

i� T h e  total of al l c lai ms for com_pensation PC!i_g u n d�r: SU Q§�cti on_§ 
�DcJ._illln_� §Ln__g1� &c:tion _sb§IL_nqt �xc��cJ__j:he pr�scr_i bed 
S!mQU nt. 

ill Irl___:QrQCeedj_ng§ uncJ__�L§IJ Q§ectiQn�1 (!n d (4L_1h�e c;ou rt ____ m�_y 
mak e  a n y  order that i t  consi d e rs app rop riate to g i ve 1'!9J:i ce _to 
meiDbers _of the __ c l ass. 

La} Su b i�t to s�tJ,sectjQo�__(Q).f-_th_e cqy,-t m&y_ ord�r_.Pl!YJ!'lent of�aJt or 
!!__Port ion of the damages awC!_r_ded tQ_ i der�_tifi ed m�m bers�_of t_b§ 
c;lass _1!t an_y __ t i  me ___ C!_fte r  __ jlJQJl!!!�f"l"L._ an d _ __ th e  _ Qblig�tign__Qf __ the 
_reg istrar to §qti sfy _ _tbe jy_g gment L�Ei1::!1:lfi ed_ to th� §xter�:t that 
IH!YJTlent_ i s  maQ_e. 

fill Jhe _Mlni ster:___of F il}_(!nce m(l�_Lthout_.f!Qtion _p rougbtL.m!Y t_t1_� 
amount of a c lai m  agai n st the  regi st rar w he n  authori zf?_d to ci_q 
so by _ _:th e  _Mj_n i st�r _ _gf J_y§1;i ce 9n j:he _r_e_!)or_t _of___t_h_� reg i§.trar 
?etti D..9. fortb_ the fC!gts a[l_g the c;_�_rtifj_c_�te of _tb��gj_str ar:_that 
i n  h i s  opi n ion the cl aLrn_ i s  j ust an d _[_eason_C!_b l e. 

L1Q} When �C!O aw_ard of damaggs h!is�_ been __ made ln fav_Q_L.! r of__ th� 
cl11i mant an d the t i me for appeal h as gxpi r·ed or, w he n  an �J!! 
j_§__:t_aken, jt i s  d i§Qosed of i n  favou r of the _p_l ai nt iff, the M i n i st�r 
Qf F i n�nce sb�Jl. alJJhq_r i z� _ _p�ym�Dt ou_t Qf th� c;_Qnsoli_(j(ltecLf_y nd_ 
i n  the man ner and i n  the amou nt _ �ecifjed i n  __:th e  1 Uggmt!_11"t 
i nc l u d i n g  any costs awarded __ tg t hEL�Iai man:t._ 

.lllJ W h�re d am�ge� __ are Plll!L to C!_ Ci ai !TI�!lt U!Jder th_i_§_ sec;_!_ign , t h� 
reg i strar is su b rogated to t h e  r i g_bts of the c lai mant :to th� 
amou nt §Q_pai d_�gai nsJ.�Ci��rson lm:lebt�d to the c l ai m_�Dt a11_cj 
w hose debt to the  c l ai mant w as the  _ _Qas i s  _Qf the !Q_ss or:_ _d_amag� 
LIL resp_eci_Qf__w hjgh_ the _c:;lai mant_ __ w as _p�Q..._ ll.nt:!_lb� __ _ r�i ::;t r:(lr 
many enforce t hose .d_g_h_ts b v_ C!_ction_LD cou_r:t or oJ:b�rw i§e i n  ttl� 
name of t h e  C row n i n  rj_g_lrt_qf__Sas k atghewan, 

11.£> Notw i t h s1_(ln d i ng __ The Proceedii'Jll§__Against the Cr_own _ _Aq_t__n_g 
action s h al l bEL b ro_u g h t  -�ai nst _ _ _th� _ _ _ QrowD _ _ jn__r::_i ght___gf 
S!!Skat_c;hewan ,,  th� re_gj_§J:r!:ir___9_r_ a.oy _ _Qffi cetr::_gr_ effiPloye� _ _ of ttL� 
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regi stry for a_ny act or om i ss i on of the  reg i st rar o r  an off ice r  
o r  empl oyee of the reg i stry i n  respect of the d i sc h arge o r  
pu rQQ_rte(j d i scharg� of_ any d uty _Q_Lfu nction 4_t1d�r t h i s  or anY 
oth�L P.�t or u nder_th�_ reg u l atiQf1� other t han a§. J> rovi ded i n  
t h i s_ §��tion.  1 983�ll .. _s.6 1 . 

* * * 

( p roposed Act) 

52( 1 ) A person may b ri n g  action agai n st t h e  reg i st rar to recover l oss 
or d amage suffered by that person b ecause of an e r ror o r  
om i ssion i n  the  operat ion of the reg i stry w here the  l oss o r  
damage resu l ted 

( a) from rel i ance on a p r i nted search res u lt ,  or 

( b )  except as p rov i ded b y  s u b sections (3)  and ( 1 0) of section 
43, the fai l u re of the reg i st rar to reg i ster a p r i n ted 
f i n anc i n g  statement su b m i tted for reg i strat ion as p rov i d ed 
i n  section 43. 

( 2 )  N o  action for d amage u n d e r  t h i s  section or section 53 I 
agai nst t h e  Reg i st rar u n l ess i t  i s  commenced not l ater t h an two 
y ears after the person ent i t l ed to b ri n g  the  acti on fi rst k new 
of the  l oss or damage, or 

(a)  i n  t h e  case of an action b roug h t  u nd er su b section ( 1  )(a), 
ten y ears from the d ate t h e  search res u l t  was i ssued , 
w h i chever i s  earl i er,  an d 

( b )  i n  the case of an action b rou g ht u n der  su bsection ( 1 )( b ), 
ten y ears from the d ate t h at the  fi n anci n g  statement was 
su b m i tted for reg i stration , w h i chever i s  the  earl i er.  

( 3 )  Not w i t h stan d i n g  I.b� _eroceed i ngs_�g_ai n st the  Grow n Act, no 
act ion may be b rou g ht agai nst the  C row n  i n  the r i g ht of the 
P rov i nce, the Reg i strar or an officer of emp loyee of the reg i st r y  
for an y error or omi ssi on of the  Regi st rar of an officer or 
emp loy ee of the Reg i stry i n  respect of the d i sc h arge or 
p u rported d i scharge of an y d uty or function u n der t h i s  Act, the 
reg u l at ions or u nd e r  an y other  Act except as p rov i d ed i n  t h i s  
section an d i n  section 53. 

53( 1 )  A n  act ion for recovery of d amages u n der section 5 2  b rou g ht b y  
a trustee u n d e r  a trust i n dentu re o r  b y  a person w it h  an 
i nte rest i n  a trust i n dentu re shal l b e  b rou g ht on behalf  of al l 
persons w i th i nterests i n  t h e  same trust i n dentu re, an d t he 
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j u d gment i n  t h e  action , except to t h e  exten t  t h at i t  p rovi des 
for a s u bseq uent d ete rm i n at ion of the  amou n t  of d amages 
s uffered b y  each person , const itutes a j u d gment between each 
person a n d  the  Reg i st rar i n  respect of each e r ror or omi ss ion.  

(2)  I n  an acti on b rou g ht by  a trustee u n der  a trust i n de nt u re or 
by a person w it h  an i nterest i n  a trust i n dentu re, p roof t h at 
each p e rson rel i ed on the  search res u l t  i s  not n ecessary i f  i t  i s  
estab l i shed t h at  t h e  trustee rel i ed o n  the search res u l t, b u t  no 
person is enti t led  to recover d amages u n de r  t h i s  secti on i f  the  
pe rson k no w s  at the t i me of  acq u i si tion of an i nte rest i n  the  
col l ateral that the search resu l t  re l i e d  u pon b y  t h e  t r u st ee is  
i ncorrect. 

(3 )  I n  p roceed i n gs u n de r  t h i s  sect ion , a cou rt may make an y order 
that it  consi d ers app rop r i ate i n  order to g i ve n ot i ce to the 
persons w it h  i nterest i n  the same trust i n dentu re. 

( 4 )  Su bj ect to section 54( 1  ) , a cou n may orde r  payment of al l or  a 
port i on of t h e  d amages awarded to i dent if i ed persons w i th 
i nte rests i n  the same trust i n dentu re at any t i me after j u d g ment, 
an d the  ob l i gation of the  Reg i strar to sat i sfy t h e  j u d gment i s  
sat i sf ied to the  exten t  that payment i s  so made. 

54( 1 ) T h e  total amou nt recoverab l e  i n  a s i n g l e  action u n de r  secti on 
52, an d t h e  total amou n t  recoverab l e  for al l c l ai ms i n  a s i n g l e  
act ion n d e r  section 5 3  s h al l not exceed t h e  amou nt p resc r i bed.  

( 2 )  W h e re d amages are pai d to a c l ai mant p u rsuant to sect ion 52 or 
53, t h e  C row n i s  s u b rog ated to the r i g hts of t h e  c l ai mant agai n st 
an y person i n d ebted to the c l ai mant w hose d e bt to t h e  c l ai m an t  
w as bas i s  t h e  l oss or  d amage i respect w h i c h  the 
cl ai m  was pai d .  

( 3 )  W h e re t h e  c la i mant recove rs p rsuant section 52 o r  an 
amou n t  l ess t h an the val u e  of t h e  i nte rest the  c l a1 mant wou l d  
have had i f  t h e  e r ro r  o r  omi ss ion had not occu r re d , t h e  r i g ht 
of su b ro g at ion u n de r  s u bsect ion ( 2 )  does not p rej ud i ce t h e  r i g ht 
of the  c l ai mant to reo:wer i n  p ri o r i ty to the Cro� m an amou nt 
equal  to t h e  d i fference b et w ee n  the amou n t  p ai d to t h e  cl a i mant 
an d val u e  t h e  i nte rest t h e  c l ai mant wou l d  h ad i f  t h e  
e r ror o r  omi ss i on h ad not occu rTed .  

( 4) T h e  P rov i nc i al T reas u rer may , w i thout action  b e i n g  b rou g ht,  pay 
t h e  amou n t  of a c l ai m  agai n st the  Reg i st rar w hen authori zed to 
do so t h e  ster responsi  b ! e  for t h i s Act o n  the of 
t h e  Reg i strar sett i n g  tort h  t h e  facts and t h e  t h e  
Reg i st ra r  t h at t h e  c l ai m  i s  j ust an d reasona b l e. 
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( 5 )  W hen a n  award of damages h as been made i n  favou r of a cl aimant 
an d the t i me for ap peal has exp i red , or w hen an ap peal i s  take n  
an d i t  i s  d i sposed of i n  w hol e or i n  part i n  favou r of t h e  
cl ai mant,  t h e  Prov i nci al T reasu rer s hal l author i ze payment out 
of the Consol i d ated Reven ue of the P rov i nce, su bject to 
su bsect ion ( 1  ), the amou nt specif i ed i n  the j u d g ment i n  a man ner 
specified in  the j u d gment, i nc l u d i n g  the costs of the cl ai mant if  
t h e  j u d g me nt so p rov i d es. 

COM M E N T  

T h e re are  a fe w i m portant  d i ffe ren ces b et w ee n  sect i on 53 of t h e  ex i st i n g  Act 
a n d  sect i o n s  52  of t h e  p roposed Act.  

U n d e r  sect i o n  5 3  of t h e  ex i st i n g  Act, reco v e r y  aga i n st t h e  reg i st ra r- i s  
l i m ted  to p e r so n s  w ho h av e  s u ffered l oss o r  d amag e as a res u l t  of re l i an ce o n  a 
re g 1  doc u me n t  o r  p r i n te d  searc h res u l t. I n  ot h e r  w o r d s,  t h e  ass u m p t i o n  of t h e  
secti o n  i s t h at i f  a n  e r ro r  h as been  mad e i n  t h e  r e g i st r y  p rocess, t h e  f i nan c i n g  
statem e n t  t h at w as te n d e re d  i s  d eemed to h av e  b ee n  r e g i stered  i n  t h e  for m  i n  
w h i c h  I t  w as ten d e red , even  t ho u g h  t h e  i nformat i on on t h at f i n an c i n g  statemen t  i s  
d i ffe r e n t  f rom t h at act u al l y  e n t e re d  i nto t h e  d ata b ase of  t h e  s y stem. T h i s b e i n g  
t h e  case,  t h e  p e rson w ho ten d e rs t h e  f i n a n c i n g  stateme n t  can not s u ffer  l oss s i n ce 
h i  sec u r i t y  i n te rest i s  p e rfected by re g i st rat i o n .  T h e p e rson w ho s u ffers the l oss 
i s  t h e  p e r so n  w ho r e l i es o n  t h e  i nco r rect i nfo rmat i o n  d i sc l osed i n  the  sea r c h  
res u l t. 

W h i l e  sect i o n  52 ( 1 ) of t h e  p roposed Act ma i n ta i n s  t h i s  ap p roac h ,  i t  p rov i d es 
fo r a s i t u at i on not ad d ressed i n  sect i on 53 of t h e  ex i st i n g  Act i n  w h i c h  t h e  p e rso n  
te n d e r i n g  t h e  f i n a n c i n g  statement  may s u ffe r l oss .  T h i s  i s  w he re a p r i n te d  
f i n an n g  stateme n t  ( b u t n ot a f i n an c i n g  statement  i n  the  form of  r e g i st rat i o n  d ata ) 
i s  ten d e red , b u t  t s  n ot reg i st e r e d  at a l l .  I n  o r d e r  fo r a f i n an c i n g  statem e n t  to b e  
r e g i stered , i t  m u st b e  ass i g n e d  a d ate a n d n u m be r  b y  t h e  reg i strar .  I n  s u c h  a 
case,  t h e  p e rso n m a y  s u ffe r l oss b u t  can n ot r ecove r  u n d e r  t h e  ex i st i n g  Act. 
Sect i o n  52( 1 ) cor rects t h i s  d ef i c i e n c y  by a l l ow i n g  recov e r y  i n  s u c h  a s i t u at i o n .  
Recov e r y  i s  n o t  p e rm i tt e d  w h e re remote r eg i strat i o n  i s  effecte d  s i nce  t h e r e  i s  n o  
w ay a r e g i st ra r  c a n  d efe n d  an act i o n  b y  a reg i st rat i n g  p arty b y  estab l i s h i n g  w h at 
w as act u a l l y  rece i v e d  b y  t h e  reg i st r y .  

A not h e r  i m portant  d i ffe r e n ce b et w ee n  sect i o n  53 of t h e  ex i st i n g  Act a n d  
sect 1on  5 2  o f  t h e  p roposed Act i s  to be fou n d  i n  t h e  l i m i tati o n  of act i o n s  p rov i s i on s. 
U n d e r  sect i o n  53( 2 )  of t h e  ex i st i n g  Act,  t h e  p e r i od of l i m i tat i on r u n s  f rom t he d ate 
t h at t h e  d am a g e  i s  s u ffe red . T h e d i ff i c u l ty w i t h  t h i s  ap p roach is t h at e i t he r  t h e  
d ate  at w h i c h t h e  d ama g e  i s  s u ffe r e d  i s  d i ff i cu l t  t o  d ete rm i n e  o r  t h e  d amag e can 
b e  s u ffe red  w i t hn u t  t h e  p e r so n  b e i n g  aw are o f  t h e  fact. F o r  exam p l e , ass u me t h at 
a n  e r  i s  mad e i n  e n t e r i n g  d ata n t h e  d ata b ase  of t h e  r e g i st r y .  A searc h i n g  
p a r t tai n s  a sea r c h  res u l t  a n d e n te r s  i nto a t ra n sact i o n  w i t h  t h e  d e btor t h e  
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st ren g t h  of  i nformat i o n  d i scl osed i n  a search res u l t. A s  noted above,  the  effect of 
t h e  ex i st i n g  Act i s  t h at t h e  reg i strat i o n  i s  d eemed to con tai n t h e  i n format i o n  
contai n e d  on t h e  f i n a n c i n g  statement an d n ot t h e  i nformat i on d i s c l osed o n  t he 
searc h resu l t. T h e  v e r y  d i ff i c u l t  q u est i o n  a r i ses as to w h et h e r  t h e  searc h i n g  
p a rt y  s u ffered l oss at t h e  d ate h e  e n te red i nto t h e  t r a n sact i o n  w i t h  t h e  d ebto r  o r  
several  y ears l ater  w he n  t h e  d e btor b ecomes i nsol v e n t  an d t h e  reg i ste r i n g  party 
asse rts p r i o r i t y  on t h e  b as i s  of t h e  d eemed r e g i st rat i o n .  I f  i t  i s  t h e  former,  t h e  
l i m i tat i o n  p e r i od may w e l l have ex p i red b y  t h e  t i me t h e  searc h i n g  p a rt y  b ecomes 
aw are t h at h e  h as s u ffe red  the l oss. 

Sect ion  52( 2 ) of t h e  p roposed Act e l i m i n ates t h i s  d i ff i c u l t y  b y  p rov i d i n g t h at 
t h e  l i m i tat i o n  p e r i od b eg i ns to r u n  f rom t h e  d ate t h at t h e  p e rso n  e n t i t l e d  to b r i n g 
t h e  act i o n  f i rst k ne w  of t h e  l oss o r  d amage.  How eve r ,  t h e  sect i o n  s p ec i f i es a 
m ax i m u m  p e r i od of ten y ears. T h i s  i s  n ecessary  i n  ord e r  to p e rm i t  t h e reg i st r y  to 
avoi d h av i n g  to stor e  reco r d s  for l on g  p e r i o d s  of t i me.  U n d e r  t h e  sect i o n ,  t h e  
r e g i st ra r  w i l l  b e  req u i re d  to k ee p  for ten y ears reco r d s  of reg i st rat i ons an d 
searc h es n ecessar y  to d efe n d an act i o n .  How ever,  aft e r  t h at poi n t  t h ese reco r d s  
c a n  b e  d est roy e d  s i n ce no  act i o n  can b e  b ro u g ht t h e r eafte r. 
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PART V 

RIGHTS AND R E M E DIES ON DEFAU LT 

( ex i st i n g  Act ) 

55( U U nl ess otherw i se p rov i ded i n  this Part, t h i s  Part appl ies onl y  
to a secu ri1Y_ln:terest that secu res payment or performance o_f 
an obl i gation. 

fZJ t-!ot w i thstan d i ng su bsection { 1 1.  t h i s  Part d oes  not appl y  to a 
transact ion between a p led gor and a paw n b roker. 

Q) The r ig hts and remed i es mentioned i n  t h i s  Part are cumul at i ve. 

HJ §_u b j eyt tQliD}:'_Qther:__Act_ or r u l e  of l aw to the contrary,  w he re 
a secu rity ag reement covers both real and personal property, 
j:fle secu red____par::1LrrH!Y_ p roceed u nder  th i s  Part as to the 
personal p rope rty or he may p roceed as to both real and 
perso�roper:ty.LJ!LW h i_!;h case t h i s  Part is not i ncons i sten t  
� i th Jaws -��bl�_ to p roceed i ngs agai nst real ang_Q�_rsonal 
p roperty_lrLJ! si n g l e  action. 

ill A secu r ity i nterest does not merge merel y because a secu red 
_p_arty_has r_ed uced h i s  cl ai m  to j u dgment. 

* * * 

( p roposed Act ) 

55( 1 ) T h i s  Part does not ap p l y  to 

(a)  a t ransaction referred to i n  section 3(2) ,  

{ b )  a t ransaction between a p l ed gor and a paw n b roker. 

( 2 )  T h e  r i g hts an d remed i es refer red to i n  t h i s  Part are cum u l at i ve. 

(3) I n  th i s  section "sec u red party " i ncl u des a recei ver. 

(4)  S u bj ect to an y other  Act or ru le of l aw to the contrary,  w here 
t h e  same ob l i g at i on i s  secu red b y  a n  i nte rest i n  l an d  and a 
sec u r i ty i nterest to w h i ch th i s  Act app l i es, the secu red party 
may 

(a) p roceed u nd e r  t h i s  Part as to the personal p roperty,  or 
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( b )  p roceed as to both t h e  l an d  an d t h e  p e rsonal p rope rty i n  
w h i c h  case 

( i ) t h e  secu red party's  r i g hts, remed ies an d d ut i es i n  
respect of t h e  l an d  app l y  to t h e  personal p rope rt y  
w i t h  n ecessary mod if ications as i f  t h e  personal 
p roperty were l an d ,  an d 

( i i )  t h i s  Part does not ap p l y . 

( 5 )  Su b section (4)( b )  does not l i m i t  the ri g hts of a secu red party 
w ho h as a sec u r i t y  i nterest i n  t h e  pe rsonal p rop e rt y  taken 
before o r  after the secu r i ty i nte rest mentioned i n  su b section (4),  
an d the sec u red party 

(a)  h as stan d i n g  i n  p roceed i n gs taken i n  accordance w it h  
su b sect i on (4)( b )  an d ,  

( b )  may app l y  to the cou rt for t h e  con d uct of a j u d i ci al l y  
superv ised sal e u nd e r  su bsecti on (4)( b )  and t h e  cou r t  may 
g rant t h e  ap p l i cation .  

( 6 )  fo r  t h e  p u rpose of d i st r i b ut i n g  t h e  amou n t  rece i ved from the 
sal e of t h e  l an d  an d personal p rope rt y  w he re t h e  p u rchase p ri ce 
i s  not al l ocated to the l an d  an d t h e  personal p roperty 
separate l y ,  t h e  amount  of t h e  total p r i ce that is att r i b utab l e  to 
t h e  sale of t h e  personal p roperty i s  that p roportion of t h e  total 
p ri ce that t h e  market val ue of t h e  personal p ropert y  at t h e  t i me 
of sale b ears to the  mar ket val ue of t h e  l an d  an d the personal 
p roperty at the t i me of the sal e. 

( 7 )  A sec u r i t y  i nterest does not merge merel y because a secu red 
party has red uced the c l ai m to j u d g ment. 

COM M E N T  

Sect i on s  55( 1 ) t h e  p roposed Act h as t h e  same f u n ct i on as sections 55(1 ) 
a n d ( 2 )  of t h e  c u r r e n t  Act.  It  e x c l u d es f rom t h e  sco p e  of Part V t h e  d ee m e d  
sec u r i ty i n te r ests a n d t ran sact i o n s  b et w ee n  p l e d go r  an d p aw n b ro k e rs .  How e v e r ,  
a d i ff e r e n t  ap p roac h i s  e m p l oy e d : sect i o n  55( 1 ) o f  t h e  p roposed Act  i s  m u c h  more 
ex p l i c i t  t h a n  sect i on 55( 1 ) of t h e  c u r- r e n t  Act .  

Sect i on 55( 3) of t h e  p roposed Act r e p resen ts a more  d i r ect ap p roac h t h an 
t h at tak e n  i n  t h e  d rafti n g  of t h e  e x i st i n g  Act t o  t h e  d es i g n at i o n  of t hose p rov i s i o n s  
o f  Part V t h at a p p l y  t o  r ece i v e rs .  T h ro u g h o u t  Pa rt V , eac h sect i on t h at a p p l i es to 
rece i v e rs i s  s p ec i f i ca l l y  i d e n t i f i ed .  
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Sect i on s  55( 4)  a n d ( 5 )  of t h e  p roposed Act ad d ress t h e  same matter t h at i s  
ad d ressed i n  sect i o n  55 ( 4 )  of t h e  e x i st i n g  Act.  How e v e r ,  t h e  n e w  secti o n s  h av e  be 
for m u l ated to p rov i d e  g reater  c l ar i ty an d to d ea l  w i t h  i ss u es n ot s p ec i f i cal l y  
m e n t i o n e d  i n  sect ion 55( 4 )  of t h e  ex i st i n g  A ct.  

U n l i k e i ts cou n te r p a rt i n  t h e  ex i st i n g  Act,  sect i o n  55(4 )  of t h e  p ropos ed Act 
m a k es i t  q u i te c l ear t h at a sec u red party w ho h as a sec u r i ty i nterest i n  b ot h l an d  
a n d p e rso n a l  p ro p e rt y  ta k e n  to sec u re t h e  same ob l i g at i on may p rocee d  a g a i n st h i s  
col l atera l  as t ho u g h  t h e  p e rso n a! p ro p e rty  w e re real  p ro p e rt y .  W h e n  h e  o r  s h e  
d ec i d es t o  d o  so, t h e  rea!  p ro p e rt y  l aw ap p l i cab l e  to t h e  e n fo rcement of t h e  
sec u r i ty i n te rest i n  t h e  real  p ro p e rt y  ap p l i es w i t h  n ecessar y  mod i f i cat i o n s  to t h e  
e n forcem e n t  o f  t h e  p e rso n a l  p ro p e rt y .  Con se q u e n t l y ,  i n  a n  ap p rop r i ate cas e ,  t h ose 
p rov i s i o n s  of T b�J,J m i ta_tLQrL.QL_Qj v i l R i g h ts __ Act, lb� L a n d _Co n t r act§ Act i on s  Act 
an d T h e:_ h_�n <;LT i t l ;::s Act re l at i n g  to t h e  cance l l at i o n  of ag reem e n t s  for sal e a n d 
forec l os u re of mort g ag es w ou l d  ap p l y  to t h e  p e rso n al p ro p e rt y  col i atera l  to t h e  
same exte n t  as t h e y  ap p l y  t o  t h e  rea l  p ro p e rt y  col l ate ra l . I t  i s  i mportan t  t o  n ote, 
h o w e v e r ,  t h at t h i s  p rov i s i o n  can n ot be re l i ed u po n  as method of c i rcu m v e n t i n g  t h e  
s u b st an t i v e  l i m i tat i o n s  a n d p roced u ra l  req u i remen ts of Ibe L i m i t�t i on of _Q i v i l 
R_Lgffi§___ Agt.t. T h_;::_ �as k at.fh�_w an _E_g,r·m Se_s:;urlli_A_c:;j:, J h e  __ QLst ress __ Ag an d J h e  
E xem p t i o n s  A c t  ap p l i ca b l e  t o  sec u r i ty i nt e rests i n  good s.  T h i s  i s  mad e c l ea r  b y  t h e  
o p e n i n g  w o r d s  o f  sect i o n  55( 4 ) ,  w h i c h  s u bord i n ate t h i s  p rov i s i on to " an y  ot h e r  Act 
o r  l aw to t h e  con t ra r y "  an d b y  secti o n  69( 1 ) . 

T h e re i s  n o  cou n t e r p a rt i n  t h e  ex i st i n g  Act to secti o n  55( 5 )  o f  t h e  p roposed 
Act.  W h e n  sect i o n  55( 4 )  i s  ap p l i ed i n  t h e  con text of a s i t u at i on w h e re t h e re are 
ot h e r  secu r i t y  i n te rests i n  t h e  p e rso n a l  p ro p e rt y ,  i ss u es n ot e n co u ntered  i n  t h e  

r e l y MCt_!::s re l at i o n s h i p  b et w ee n  t h e  sec u red  p arty a n d t h e  d e b to r  may 
a r f se.  T h e  p u r pose of secti o n  ) i s  t o  ad d ress t h e  most i mp o rta n t  of t h ese 
i ss u es .  

Sect ion 5.5(  ) of the  p roposeo A ct focu ses part i c u l ar l y on t h e  r g ht s  of ot h e r  
sec u r e d  par t i es w t h  sec u i t y  i n te n;sts i n  t h e  p e rson al p ro p e rt y  t ak e n  b efor e  o r  
afte r t h at of t h e  sec u red party  w ho e l ects to p roceed u n d e r  sect i o n  55( 4 ) .  A 
sec u r e d  party  w i t h  a p r i o r  secu r i t y  i nte rest can not b e  affected b y  t h e  sect i o n  

p rocee d i n g s  A n y  d s p os i t 1 o n  of t h e  p e rsona !  p rop e r t y ,  w r1et h e r  b y sal e 
n d e r  d i c i al sa l e o r  y t ran sfe r to h e  sec u red party  u n d e r- a for ec l os u re 

o r d e r ,  i s  s u b j ect to an y p r i o r  p e rfect e d  sec u r i t y  i n te rest i n  t h e  p e rso n a l  p ro p e rt y .  

T h e  p rob l em i s  some w h at more com p !  i n  a s i t u at i o n  w h e re r i g h t s  t h e  
h o l d e r  o f  a s u bseq u e n t  sec u r i t y  i nte rest a r e  i n vo l v e d . T h i s  i s  so, s i n ce t h e  
e ! ect i on b y  t h e  h ol d e r  of a p r i o r  sec u r i ty i nte rest to p roceed u n d e r  sect i on 55( 4 )  
:�::Ju l d  h e s i g i can t v' e rse seq u e n ces for h e  a n y s u b se q u e n t  s e c u r i t y  
i r; t e r est. Sect i o n  55( 5 )  o f  t h e  p roposed Act p rov i d es t h at s u c h  a n  e l ection d oes 
n ot l i m i t  t h e  r i g h ts "  of t h e  h o l d e r  of a s u b se q u e n t  sec u r i t y  i n t erest.  A ccor d i n g l y ,  
an y r- i g h ts t h at s u c h  d e r  h as u n d e r  Ib_e r:>_erson�l l?_rop�rty,_§ec u r tt:Y_Act, common 
a \0/  or e q  t y  a r e  s ;) ec i f i ca l ! y  p rese r v e d . e x am p l e, t h e  ho l d e r  o f  s u b seq u e n t  

:: E:c u r i t y n t e rest u st b e  1 ve n  t p re- d s p os i t i o n  n ot i ces req u i r e d  sect i o n  5 9  
u n l ess a cou rt o r d e rs ot h e r w i se .  In a n  a p p rop r i ate case, t h e  h o l d e r  w ou l d  a l so b e  
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e n t i t l e d  to see k t h e  i ntervent ion  of t h e  cou rt to req u i re t h e  sec u r e d  party to 
mars h a l l h i s  sec u r i t y .  I n  ad d i t i o n  to t h ese  r i g hts ,  t h e  h o l d e r  of a s u b seq u e n t  
sec u r i t y  i nte rest h as stan d i n g  i n  an y p roceed i n g s ta k e n  t o  e n force t h e  secu r i ty 
i nterest aga i n st t h e  real  p ropert y  an d p erso n al p ropert y  a n d h as a r i g ht to ap p l y  
for a j u d i c i al l y  s u p e rv i se d  sal e of t h e  real  an d p e rso n a l  p ro p e rt y .  

N o  dou bt  t h e re w i l l  b e  s i t u at i o n s  w he re t h e  asse rt i on o f  r i g ht s  g i v e n  b y  t h e  
Act t o  t h e  ho l d e r  of a s u b se q u e n t  sec u r i t y  i nterest w i l l  come i nto co n f l i ct w i t h  
p roce d u ra l  r i g h ts t h at t h e  p r i o r  sec u red p arty i s  g i ve n  b y  t h e  l aw ap p l i cab l e  to 
t h e  e n fo rcement  of sec u r i t y i nte rests aga i n st l an d .  W h e n  t h i s  occ u rs ,  a cou rt can 
exe rc i se the b road j u r i sd i ct i on t h at i t  h as u n d e r  sect ion  63 to e n s u r e  t h at s u c h  a 
con f l i ct i s  avoi d e d  or t h at i ts effects are m i n i m i z e d . 

E n d em i c  to t h e  ty p e  of s i t u at i o n  con te mp l ated  b y  secti o n  55( 4 )  i s  t h e  p rob l em 
of a l l ocat i on of t h e  p rocee d s  of t h e  sa l e of t h e  l an d  an d t h e  p erso n a l t y .  W here  a 
s i n g l e  d e b t  i s  sec u red b y  a sec u r i ty i nte rest i n  p e rson al t y  a n d i n  l an d  an d t h e  
c u m u l at i v e  va l u e  of t h e  p e rson a l t y  an d t h e  l a n d  excee d s  t h e  amou n t  of t h e  d e bt ,  
i t  b ecomes v e r y  i m portant t o  t h e  h o l d e rs of s u b seq u e n t  sec u r i t y  i nt e r ests i n  t h e  
p e rso n a l  p roperty  o r  t h e  r e a l  p ro p e rt y  t o  h av e  t h e  p rocee d s  o f  t h e  d i s p os i t ion  of 
t h e  col l atera l  a l l ocated i n  s u c h  a w ay as to avo i d j eo p a r d y to t h e i r p os i t ion  as 
sec u red c re d i to rs of t h e  d e btor.  If t h e  p r i o r  sec u red p a rty  i s  f ree to a l l ocate t h e  
p roceed s of t h e  d i spos i t i o n  o f  t h e  col l ate ral a s  h e  or  s h e  sees f i t o r  as t h e  d e bto r  
i n st ructs ,  u n fa i r n ess may res u l t. T h e  effect of  sect i o n  55( 6 )  i s  to req u i re t h at t h e  
p rocee d s  b e  a l l ocated to t h e  d e b t  i n  p roporti o n  to t h e  mar k et v a l u e  of eac h t y p e  
of, col l ate ra l . T he ope rat i o n  of t h e  sect i o n  i s  d i sp l ay e d  i n  t h e  fol l ow i n g  sce n ar i o: 

Ass u me t h at t h e  d e b t  o w i n g  to S P 1  i s  $ 1 0,000, an d t h e  s u m  of $1 2 , 000 
i s  real i ze d  f rom a j u d i c i al sa l e of t h e  l a n d  a n d p e rso n al p ro p e rt y .  
Ass u m e  t h at S P2 h as a s u bor d i n ate sec u r i ty i nte rest i n  t h e  p e rso n al 
p ro p e rt y  o n l y  an d ,  con se q u e n t l y ,  h as an  i n te rest i n  see i n g  t h at t h e  
$ 1 2 ,000 i s  a l l ocated s o  as t o  ref l ect h i s  sec u r i t y  i nte rest i n  t h e  
p e rsonal p rope rt y .  

T h e  effect of sect i o n  55( 5 ) ( b ) i s  t h at t h e  mar k et v a l u e  of t h e  l an d  an d t h e  
mar k et v a l u e  of t h e  p e rson al t y  are separate l y d eterm i n e d . 

Ass u me t h at t h e  l an d  h as a mar k et v a l u e  of $8,000 an d t h e  p e r so n al 
p ro p e rt y  h as a m a r k et va l u e  of $4,000. Acco r d i n g l y , 8/ 1 2t h s  of t h e  
p roceed s  ( $6666 .66 ) w e re d eemed recove red  f rom t h e  sal e o f  t h e  l an d  
an d 4/ 1 2t h s  of t h e  p roceed s  ( $3333. 33 ) w e re d eemed recove re d  f ro m  t h e  
sal e  of t h e  p e rso n al p rope rt y . Con seq u e n t l y ,  t h e  s u m  of $666. 66 i s  
ava i l a b l e  to SP2 u n d e r  sect i o n  6 1 . 
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( ex i st i n g  Act ) 

§6(5)  W here the d ebtor i s  in  d efaul t  u nder  a secu rity agreement, the  
secu red party has, i n  add it ion to any other ri g hts and remed i es. 
the r i ghts an d remed i es p rov i d ed i n  the secu ri ty ag reement 
except as l i m ited b y  su b secti on (8). the r i g hts and remed i es 
p rov i ded i n  t h i s  Part and ,  w hen i n  possession. the ri g hts, 
remed i es and d ut ies p rov i d ed i n  section 1 7. 

fl) W h e re the debtor i s  i n  defau lt  u nder a sec u r ity ag reement, he 
ba� add ition to the ri ghts and remed i es  prov i d ed i n  t h e  
secu rity agreement and any other r i g hts an d remed i es, the 
rl911ts and remed i es p rov i d ed i n  t h i s  Part and i n  section 1 7. 

fiD Except as prov i ded in  sections 1 7, 61  and 62, no p rovi sion of 
?ecti on 1 7  or  sections 59 to 63, to the extent t h at they g i ve  
r i g hts to t h e  debtor and impose d uti es u pon the secu red party, 
§hal l be w ai ved or var ied . 

* * * 

{ p roposed Act ) 

56( 1 ) I n  t h i s  section "secu red party " i nc l ud es a recei ver. 

( 2 )  W he re t h e  d e btor i s  i n  defau l t  under  a secu rity ag reement 

( a )  except as p rov i d ed b y  subsection (3) ,  the secu red party 
h as agai nst the debtor on l y  

( i )  the r i g hts an d remed i es p rov i ded i n  the  secu rity 
ag reement, 

( i i ) t h e  r i g hts, remed i es and obl i gat ions p rov i d ed i n  t h i s  
Part and sections 36, 3 7  an d 38, and 

( i i i )  w hen i n  possession of the col l ateral , the r i g hts 
remed i es an d ob l i gations p rov i ded i n  secti on 1 7, 

( b )  t h e  d ebtor has as agai n st the secu red part y  

( i ) t h e  r i g hts and remed i es p rov i d ed i n  the security 
ag reement,  

( i i )  the  r i g hts an d remed i es p rov i ded b y  an y other Act 
or r u l e  of l aw not i nconsistent w it h  t h i s  Act, and 
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( i i i )  the r i g hts and remed i es p rov i d ed i n  t h i s  Part and 
i n  section 1 7. 

(3)  Except as p rov i ded i n  sections 1 7, 59, 60 an d 62,  no p rov i s ion 
of sections 1 7  or 58 to 63, to the extent that i t  g i ves r i g hts to 
the debtor or imposes ob l i gations on the secu red party , can be 
wai ved or var i ed by ag reement or otherw i se. 

COMM E NT 

F o r  t h e  most p a rt ,  sect i o n  56 of t h e  p roposed Act i n vo l v es l i tt l e m Ot-e t h an 
a rest r u ct u r i n g  of sect i o n s  56( 5 ) ,  56( 7 )  an d 56( 8 )  of t h e  e x i st i n g  Act. T here i s, 
h o w e v e r ,  o n e  s i g n i f i ca n t  c h an g e .  I t  w i l l  b e  n oted t h at sect i on 56( 2 ) ( a )  of t h e  
p roposed Act l i m i ts t h e  reme d i es avai l ab l e  to t h e  sec u red p arty to t ho s e  remed i es 
p rov i d ed i n  t h e  sec u r i ty a g reem e n t  a n d t h ose reme d i es p rov i d e d  i n  t h e  Act. 
Common l aw an d e q u i tab l e  remed i es are  exc l u d ed .  T h e  effect of t h e  p ro v i s i on i s  to 
p rec l u d e  a Sas k atc h e w an cou rt f rom con c l u d i n g ,  as d i d  t h e  Onta r i o  H i g h  Cou rt i n  
T u rec k v .  Han ston I n vestments Ltd . ( 1 985-86 ) 5 P. P . S . A .  C. 2 1 , t h at common l aw a n d 
e q u i tab l e  con cepts,  s u c h  as t h e  d i st i n ct i on b et w ee n  a p l ed ge an d a n  eq u i tab l e  
mort g a g e ,  h av e  s u r v i v e d  t h e  e n actmen t  of Lhe Pe�§_O_niil P �QQ!'l�r:1Y:_$_§9\d.rl!Y_ .8gj:. 
Part V of t h e  Act i s  a p re-em pt i v e  cod e of r u l es d ea l i n g  w i t h  t h e  e n fo rcemen t  of 
secu r i ty i nte r ests .  T h e  p u b l i c pol i c i es t h at u n d e r l i e  t h e  Act,  i f  n ot t h e  s y mmet r y  
of. t h e  Act,  may w el l  b e  d i storted i f  common l aw an d e q u i tab l e  r u l es w e r e  seen b y  
t h e  cou rts as b e i n g  s u p e r i m posed o n  t h e  stat u tory  st r u ct u re of Part V .  

( ex i st i n g  Act ) 

� W here so agreed an d _i n any_E!Vent UPQ!l_defau l_:t�under a J}�cu ri_ty 
ag reement, a secu r.E!_d party i s  entitl�g; 

(1tl !Q_ noti fY._AnY d et;J_tor on C!l]_l_11tan g i_bl� or _!::I'1C!tt�l_p_?P�L or 
C!I1_.Y_ob l  jggr on J',l!Li nstrurnE:?.n:LtQ_make _l)�Yment _tQ � hlm 
w hether or .!191_ the __ �ssi g nor was theretofo_r�_ mak i rm  
col l ec:tion�qn _the ool l(iteral ; i!!ld 

LtD to tak e  oontrol of an y p roceegs to w bi �h�i s __ entit l�g 
1HJct e r _p�g.tior'l_ 2�, 

_(£) A s�u red Qa�l!Q �g_r_��ent is enti t led to charge bac k  
the col l ected ool l ateral or otherw i se to fu l l  QC l i m i ted recou rse 
�gai n�:t _Jhe debJor arH:L_w QQ_IJI'l!'f�ertake_� :tq___ coi_Le�t fro_m the 
ctebtor§_ __ QIL_i nj:cm g i bJe§_ QL__G_h�t�P.C'iQ�r or: .Qb l iBQn'L or) 
i n_str u ments_may ded uct h i s _reasonab l� expe_rr�s of _r_eal i zati on 
from th e ool l ecti on�, 
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* * * 

( p rop osed Act ) 

57( 1 ) I n  t h i s  sect ion " secu red party " i ncl u d es a rece i ver. 

( 2 )  Where t h e  parties to a secu r i ty ag reement  ag ree, a secu red 
party is  entit l ed 

( a) to not ify a debtor on an i ntan g i b l e  or chattel paper or a n  
ob l i gor on a n  i nstr u ment to make payment to the  secu red 
party w hether or not the ass i g nor w as mak i n g  col l ections 
on the col l ateral b efore the not ifi cation ,  

( b ) to tak e  control of any p roceeds to w h i ch  the  sec u red 
party is enti t l ed u n der secti on 28, and 

(c ) to ap p l y  an y money taken as col l ateral to the sati sfaction 
of the ob l i gation secu red b y  the secu r i ty i nte rest. 

( 3 ) A sec u red party may d ed uct reasonabl e  expenses of col l ection 

( a) from amounts col l ected from a d ebtor on an i ntan g i b l e  or 

chattel paper or an ob i  i gor u n der  an i nstrument, or 

( b )  f rom money he l d as col l ateral . 

COM M E NT 

T h e re i s  on l y  o n e  s i g n i f i ca n t  d i ffe re n ce b et w ee n  sect i o n  5 7  of t h e  p ro p osed 
.A ct an d sect i o n 57  of t h e  e x i st i n g  Act.  I t  w i l l  be n oted t h at sect i on 5 7 ( 2 )  of t h e  
e x i st i n g  Act m a k es r efe r e n ce to s i t u at i o n s  w he re t h e  sec u red p arty I s  e n t i t l e d  to 
c h a r g e  b ac k  t h e  col l ected col l atera l  aga i n st t h e  d eb to r  o r  u n d e rtak es to col l ect 
f rom d e btors .  No s u c h  r efer e n ce i s  fou n d  i n  sect i o n  5 7 ( 3 )  of t h e  p roposed Act. 
T he reason w h y t h e  refe r e n c e  h as b ee n  d ro p p e d  i s  b ecause i t  i s  i nap p ro p r i ate for 
i n c l u s i o n  i n  Part V of t h e  Act.  I n  a l l s i t u at i o n s  w h e re t h e  rel at i on s h i p  b et w ee n  th e  
p a rt i es i s t h at of sec u red  party  an d d e b to r  t h e  sec u r e d  party  h as a ri g ht of 
recou rse a g a i n st t h e  d e b to r .  W h e re t h e  re l at i on s h i p  b et w ee n  t h e  p art i es i s  not 
t h at of sec u red p a r t y  an d d e bto r ,  i t  i s  i n ap p ro p r i ate to ad d ress t h e  matter of cost 
recov e r i n g  i n  a pat-t of t h e  Act t h at e x p ress l y ap p l i es on l y  to sec u r i t y  ag reeme n ts. 
( See s ect i on 55( 1 ) of t h e  p roposed Act. ) 
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( ex i st i n g  Act ) 

56(6) T he . secu red party_ may enforce the _secu rity_j nter�t by_any 
!flethod avai l a b l e  i n  or permitted by l aw and,  i f  the  col l ateral is  
or i nc l u d es .. <tocurn�nts of t it le, the �yred �r:::tY._m�a<::eed 
either  as to the dqcu ments of t it le  or as to "thJ!..JLOQ..Qs coyereg 
thereby, an d an y method of enforcement that i s  avai l ab l e  w ith 
respect to the d�y!nents_Qf t i t!�is  av11i l abJ!h mutati§_ mut�nJ!i� 
w ith r.?spectJo th�. gooQ§ cov�r::.�d th�_r::_e.Qy_. 

58 Su b ject to sections 36 and 37, upon d efau l t  u n der a secu ri ty 
ag reement: 

LC!l the secu red party has ..... u n l ess other� i se ag reed, the r i g ht 
t<LJ:ai<LPQ§§essi on__Qf___th e  -�IJiiteraj__ h_i!f1:f..__Dle_thod 
permitted by l iD!.;  

(hl the s_�yred Q_arty _mi!Y..JfJh�_CQil.ater�L i s  eql,!i.Qmerrti!nd 
the secu r ity i nterest has beeo. perfected b_y_��§trati<?.r1 .• 

render that equ i pment u n usaQie  w itiJout  r�rnoval_:thereg1 
from .. the d.�.Qtor's. J"J.remi§��ncj the .  §ecu rect..Q.t;!f1Y.J§ 
therey pon . _d_�emeg . . .  JQ_J:t£!VJL_jc,tk�!L pgssessipJJ_Qf _ _  the 
equ i pment; and 

1£} the_§��u red p_arty JniD'...Qj§QQse oJ col l at� ral und er:....§.�c;tion 
Q�Lon the debt9r�emi ses, 

* * * 

( p roposed Act ) 

58( 1 )  In t h i s  section "secu red party " i nc l u d es a recei ver. 

( 2 )  S u bject to section s 36, 37 an d 38, on defau l t  u n de r  a secu r i ty 
ag reement 

(a) the sec u red p arty h as,  u n l ess otherw i se ag reed ,  the r i g ht 
to take possession of the col l ateral or oth er w i se enforce 
t h e  secu rity  ag reement  b y  an y method perm i tted b y  l aw ,  

( b )  w here t h e  col l ateral i s  goods of a k i n d t h at can not be 
read i l y  moved f rom t h e  d ebtor 's  p r-emi ses or of a k i n d  for 
w h i ch adeq uate storage faci l i t i es are not read i l y  avai l ab l e, 
t h e  secu red party may sei ze or repossess t h e  col l ateral 
w i t hout remov i n g  it from the d ebtor's p remi ses i n  an y 
man n er b y  w h i c h  a sher iff may sei ze w i t hout removal , i f  
t h e  secu red part y 's i nte rest i s  p erfected b y reg i strat i on , 
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( c )  w he re cl ause ( b )  ap p l i es, t h e  secu red party may d i spose 
of col l ateral on the d e btor's p rem i ses b u t  s h al l not cause 
t h e  person i n  possessi on of the p remi ses an y g reate r  
i ncon ven i ence an d cos t  t h an i s  necessar i l y  i nc i d en tal to 
t h e  d i sposal , 

( d )  i f  t h e  col l ate ral i s  a document of t i t l e, the secu red party 
may p roceed e i t h e r  as to t h e  document of t i t l e  or as to the 
good s cove red b y  i t, an d a method of enforcement that i s  
avai l ab l e  w i t h  respect to t h e  document of t i t l e  i s  al so 
avai l ab l e, w i t h  al l n ecessary mod ifi cations, w i t h  r espect to 
t h e  good s cove red b y  i t. 

COMM ENT 

Sect i o n  58( 1 ) ( b )  an d ( c )  of t h e  p roposed Act g oes m u c h  f u rt h e r  t h an sect i on 
58( b )  of t h e  ex i st i n g  Act i n  fac i l i tat i n g  t h e  e n fo rcemen t  o f  sec u r i ty i n t e rests 
aga i n st col l ate ral  that i s  d i ff 1 c u l t  to move f rom t h e  d e b to r ' s  p re m i ses. Sect i on 
58( b )  of t h e  ex i st i n g  Act ap p l i es o n l y  to t h e  sei z u re of " eq u i p m en t " .  S ect i on 
58( 2 )( b )  a n d ( c )  ref l ect t h e  Comm i ss i on ' s  con c l u s i o n  t h at t h e re i s  n o  good reason 
to excl u d e  f rom t h e  o p e rat i o n  o f  t h e  sect i o n  col l atera l  i n  t h e  for m  o f  " i n ve n to r y " 
o r  " co n s u m e r  good s " .  Sect i on 58( 2 )  of t h e  p roposed Act p e rm i ts t h e  sec u r e d  p arty 
to m a k e  a con st r u ct i v e  se i z u re o r  repossess i o n  of t h e  col l ateral  i n  an y man n e r  b y  
w h i c h  a s h e r i ff may se i z e  good s w i t h o u t  remov i n g  t h em f rom t h e  d ebtor ' s  
possess i o n .  U n d e r  sect i o n  4 of Ht� E x�_c u t ign s �ct, a s h e r i ff can se i ze an d l eave 
good s i n  t h e  possessi on of t h e  d e b to r  u n d e r  a bon d f rom the exec u t i on d eb to r .  At 
com mon l aw ,  a s h e r i ff can se i ze good s w i t ho u t  removal of t h em so l o n g as t h e re i s  
overt  ev i d en ce of t h e  s h e r i ff 's  i nte n t i o n  to effect an d mai n ta i n the sei z u re .  ( See, 
e. g .  Qod g v .  Y_C!il ( 1 9 1 3 ) 4 W . W . R. 291  ( Sas k .  S . C . ) an d Uoy_d s  (!n d �9otttffifi n angSh 
Lt_ct_ v .  Mod e r n  Car _ an d Carav a n s  Ltd .  [ 1 964] 2 A l l E . R . 733 (Q. B. D . ) . ) Sect i on 
58( 2 )( c )  p e rm i ts d i sposal  of t h e  good s o n  t h e  d e b to r ' s  p rem i ses,  b ut at t h e  same 
t i me,  p rov i d es a meas u re of p rotect i o n  to the d eb tor o r  to a n yone e l se i n  
possess i o n  of t h e  p rem i ses. 

( ex i st i n g  Act) 

§�( 1J U_QQD d �fJiu l t _ u nJ;i_eL fi  sec;:y r i ty__J!gr_eem�n t, JbJL_§�I,!r�ed Qarty 
ma_y d i spos� of <!D.Y_of_lh e _col l atera! i n  i ts cond ition e i t h e r  b efore 
o_r:__�fter_ qJ'lLLgQ?.l r Lp_r:oce_ssi n g or _p_[�(lratlon for d i spo§i t i oo� 
ang _tb� _ _p roc�_�d s _  of___ th e  _Q i sp�!tion_ s hC!LL_ be app l i ed 
co_l}§es.;u t i v  �lY _ tQ� 

(q.J 1b e _ r�a9Qn_a.b I e _ e�M n§_es gf_reta� i i]Jh _ _ [lol dlngL �-C!i ri '1_9_. 
p__r��§§i n g__Q[ p repari n g  for:: t h�Ld i sposi t i on an d d i sposi n g  
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of the  col l ateral and any other reasonab l e  expenses 
i ncu r red b y  the sec u red party; and 

ill the satisfaction of the ob l i gations secu red by  the sec u r ity 
i nterest of the party mak i n g  the d i sposit ion.  

i£1 Col l ateral may be d isposed of: 

W by pu b l i c  or pr i vate sale; 

ill at !!D..Y commercial l y  reasonabl e  t ime of day ...Q�!!ce; 

{£) as a w ho le  or i n  commerc ial u n i ts QL.Qart§; 

_(QJ i f  the secu rity ag reement  so p rov i d es. by l ease or  b_y 
d eferred payment. 

i_� T he secu red party may de lay d i sposit ion of t h e  col l ate ral i n  
w hole o r  i n  part for an_y__�riod of t i me th_at i s  commercial l_y 
r�f:!sonab l e__,._ 

ill Not l ess than 20 d ays_pr ior to d isposition of the col l ateral . the 
secu red party shal l serve a not i ce on : 

iru the d ebtor or any other person w ho is k now n b y  _the 
secu red party to be the ow ner of the  col l ateral ; 

ill an y cred i tor or perso_n w ith  a secu rity i nte rest i n  the 
col l ateral : 

ill w hose i nterest i s  su bord i na1;� tq_J:ha_tof the  sec u red 
part�g 

.lii) w ho has regi stered a f i nanci n g  statement i n  tt}� 
name of the  d ebtor or accord i ng to t h e  ser i al 
n u m ber of the  col l ateral w hen i t  is reg_y_i red _ _for 
regi stration;  and 

li;) any other person w i th an i nte rest i n  t h e  col l ateral w hg_h�.§ 
del i vered a w ri tten not ice to t h e  secu red party of h i s  
i nterest i n  t h e  col l ateral pr ior to the d ate that t h e  not i ce 
i s  served on the d ebtor. 

L� A___r�ce i v e_r or rece i ver-manager ap_poi n ted _m_!l_CO_l!_CL _g_r 
.P_ll rsuarrt to a secur ity_ ag reement shal l serve not ice of h i s  
lptention to d i spQ§�_Qt_t_tu:� __ cQ!Lctleral 011__; 
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W 1he debt� n l ess the _ d ebtor i s  a corporation, the 
d i rectors__ of w h ic h  have ceased _ to have power_ to act 
because of the appoi ntment of a recei ver-manager; 

iQJ an y other persor1 w ho i s  k now n b y  the secu red party to 
[Je the�m·mer of the col l ateral ; 

Cc::J an y person mentioned i n  c lause (4)( b ); and 

W !lnY oth�f_person w ith  an i nterest i n  the col l ateral _ _!i_t}o has 
de l i vered a w ri tten not ice to the secu red party of h i s  
i nterest i n  the col l ateral pr ior to i ts d i sposition. 

_(_6) T he _r�_q:t:i ce mentioned il)_subs�_g1Lon (41 shal l contai n :  

_{_C!) a d escri ption of the col l ateral suffic ient to enab l e  i t  to b e  
lg�ntjfied ; 

W the amQ_Lint regYl_r-ed to _sati sfy ttl� obl i gat io[ls sec u red by 
t h_� __ secur ity� i  ntere_l:?1; 

1J:;J the sum§ actuaJJy i n  ar rears, exc l usi ve of the operation of 
f!r!}'._l!C::Gel e ratiorLc::l ause_ i_r:Lthe sec::u r ity ag_reemen:L_ an d a 

b ri ef d escri_ption of any other prov i s ion of the secu rity 
ag reement for the b reach of w h i ch the secu red party 
i 11tengs to d i spQ§_� of tb.f::!_ 9QI I at�r:ru; 

{QJ the _amou nt of the app l i cab l e  expenses mentioned i n  c l ause 
_(Jlla) or, w here the amount 9f such ex_p_enses h�s not been 
d�te rm i ned , a reasona b l e  esti mate; 

W ll_ stat�m�nt thEit u pon payjTlent 9.Ltbe amou nts d t.t��.nder 
cl a1'_ses { QLan d  ( d ).1__1!�rson entit led to rece i ve the 
nq_tice may red eem the col l ater<!!.; 

ill g._ stat�m�nt thg.tL u pon _ _payment qf the sums actl!lliJY..in 
arrears or the  cu ri n g  of ar!}'.__9ther _ defau lt. as the case 
mC!}'_be, tog_ether w i th  amou nts d ue u n der cl ause ( 1  )(a), 
the Q_�ptQr::_may _ _rel!:lstat�_the s�u rity agr:�ment; 

_lg_) �- statem�rrt t hllt.L•,.m l ess_ tb� coJlll.t�ral is redeemed _qr the 
;>�cu rj:t_y (!g_r�_rn�nj:_J§. _ _  r:f;!instat�Q_,_ the coiLg.terat_�j l l  be 
.sii§I!.osed of . an d the debtor ffif!Y be l i ab l e  for <mY 
!:L�fjc;j_ en<!.Y_; f!.IJ d 

lbJ the dg.t�L ti me Clf1�C:�_gf any _ _p_u b l i� ;>_al e or t hg_ d ate 
llfter_w l}tc::b af1y p_ri vat�_Q.Lsposi::ti9J1_ of tt:tELc::ol laterC1L i s  to 
Q.e m�d e. 
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fl} T h e  notice mentioned i n  s u bsectior:L(§) shal l contai n :  

W a d escr i ption of the q>l l ateral by type or k i n d; and 

ill the d ate, t ime an d p lace of an y pu b l i c  sal e  o r  the d ate 
after w h i c h  p ri vate d isposition of the col l ateral is to .1:!� 
made • 

.ffi} W h ere the  not ice req u i red i n  su bsection (4} i s  served on any 
person other than the d e_btor _jt need not contai n the  i nformation 
specif ied i n  c lau ses (6)(c). (f) angj_gj, and ,  w here the d e b to r  i s  
not entit l ed to rei nstate the  sec u r i ty ag reement, the not i ce to 
the d ebtor need not contai n the i nformation specif ied i n  c l a u ses 
(6){c) and (f). 

ill _No statement mentioned i n  c lause (6)( g )  shal l make referen ce tq 
any l i ab i l i ty on the part of the d e bt9r to pay a d et:L�i.�n9L_ i f  
u nd e r  an y Act or ru l e  of l aw _the secu red_party does not h av_� 
the r i ght  to col l ect a def i c iency from the debtor. 

f.lQ} T he not i ce req u i red i n  su bsection (4) or _ _j§l_r:nay be served in  
accordan ce w it h  su bsection 67( 1 ) or. i n  the case of serv i ce on 
the_p_erson w ho has regi stered a f i nanci n g  _stat_em.�n�_f:n' 
reg istered mai l ad d ressed to the post __ offi ce ad d ress of t h e  
�rson to be served f!S i t  appears on _the secu r ity agr�j!men!_Qr: 
fi nanci n g  statemen{ 

i11J The  sec u red party may p u rchase the col l_ateral or _ any part 
thereof on l y  at a p u b l i c  sal e and on l y  for CLP.d_�e that b_�ars a 
reasonab l e  rel at ion§h11Lto m�rket__y_�l ye. 

i1.2.} W hen a sec u red _party d isposes of col l ateral by sal e to a bona 
fide pu rch aser for val u e  w ho tak� possessi on of _j_"h__t h e  
QY.rchaser acqu i res the  col l ateral free from the i nte rests of t h e  
debtor and from an y i nterest su bord i nate to that of t h e  sec u red 
party, w hether or not the req u i rements of t h i s  section h av e  b een 
compl ied w it h  by the secu red party, and al l ob l i gations secu red 
by  suc h  su bord i nate i nte rests are d eemed to be _per:forme_Q__fQ[ 
the pu rposes of section 50. 

(1:i) Su bsection { 1 2 ) does not app l y  so as to affect t h e  r i g h ts of a 
person w ith a _ sec u rity i nte rest d eem.�Q_tQ__be reg i stered u n d�r 
section 72 w ho has not been _gj ven � w ri tterr_no_tic� UQder_:ttlt:? 
§ection" 

fHJ A person w ho is l i ab l e  _to a secu rect_p_ar�dEtr_�arantee, 
endorseme nt, covenant. rsrnu rchase ag reement or t h e  l i ke ang 
w ho recei ves a t ransfer _of col l ateral from _ _th� __ secur:�d _pa[t_y_ or 
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i s  su b rogated to h i s  r i g hts h as_ thereafter tl)e r i g hts and d ut i es 
Qf the secu reJLQarty, an d _ such a t ran�fer of col l ateral i§_ not 
!LQJ.§P9§1:tion of the _ _  GQll ateral . 

(J§) TI:Le DQtLce mentione.Q_j n s u bsection f4) i s  not req_y i red w here: 

tru the cg�teral is pe_ris_habl e; 

fhl t h e  col l ateral w i l l  d ec l i ne s u bstantial l y  i n  val u e  i f  n ot 
dl§QQSed ofjmmeg i ate�fter_ __ gefaul t; 

1.£) t h e  __ s;ost _gf __ �jire an d ___ storage of __ H1� __ col l ateral i s  
d i sproportionatel y  l arge rel at i ve to _i1§ v al u e; 

L<il d ue jQ __ market cond itions, a deiC!}' i n  d i sposi ng of t h e  
c;g!lateral wou l d  l i kel y red w::::�tt'le amourt.t recovered fn:>m 
Ci_d i sposit iQn oLJt� 

W fqr an y ottl�Lr�_g.son, a j u d_gEkgr an ex Q_.::i£l�_g,ppl i cation.� 
i s  sati sfi ed that a not i ce is not req u i_red ;  

tfl after__�ef(lu l t, every person ent it l ed to recei ve a noti ce of 
Q i §posit i on u ng�r s u bsection (4} con sent§_irL�T i ti n g  to tb� 
lmmed i atLcjj_§Q_Q§ltion of tb�upJi ateqii . 

* * * 

( p roposed Act) 

59( 1 ) I n  su bsections ( 2 ), ( 5 ) ,  ( 1 4) an d ( 1 7 ), " secu red party " i nc l u d es 
a rece i ver. 

( 2 )  After sei z i n g  or  repossessi n g  t h e  col l ateral , a sec u red party may 
d i spose of i t  i n  i ts exi st i n g  cond it ion or after repai r ,  p rocessi n g  
o r  p reparat ion for d isposit ion,  an d the p roceed s  of the 
d i spos it ion s h al l be ap p l i ed consecuti vel y to 

(a )  t h e  reasonab l e  expenses of sei z i n g ,  repossessi n g ,  hol d i n g ,  
rep ai r i n g ,  p rocess i n g  o r  p repari n g  for d i s posi tion an d 
d i sposi n g  of the col l ateral an d an y ot her reasonab l e  
expenses i ncu r red by the sec u red party , and 

( b )  t he sati sfact ion of t h e  o b l i g ations secu red b y  the sec u r i t y  
i nterest of the  party mak i n g  t h e  d i sposit ion,  

an d an y su rp l us s hal l be  d eal t w i th i n  accordance w it h  section 
60. 
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(3)  Col l ateral may b e  d isposed of 

( a )  b y  p r i vate sale,  

EX I ST I NG ACT S .  5 9  

( b )  b y  p u bl i c  sale, i ncl u d i n g  p u b l i c  auction o r  c losed tend er, 

( c )  as a w hol e or  i n  commercial  u n i ts or  parts, 

( d )  i f  t h e  sec u r i ty ag reemen t  so p rov i d es,  b y  l ease. 

(4) W here t h e  secu r ity  ag reement so p rov i des, t h e  payment for t h e  
col l ateral be i n g  d i s posed of m a y  be d efe r red. 

( 5 )  T he sec u red p arty may d e l ay d i sposit ion of t h e  col l ateral i n  
w hole  o r  i n  part. 

(6) Not l ess t han 20 days p rior  to d i spos it ion of t h e  col l ateral , the 
sec u red party shal l g i ve a not i ce to 

(a)  the d ebtor  or an y oth e r  person w ho is  k now n by  the 
sec u red party to be an ow ner  of the  col l ateral , 

( b )  a c red i tor  o r  person w i t h  a sec u r i ty i nte rest i n  the  
col l ateral w hose i nterest is  su bor d i nate to that of the 
sec u red party 

( i ) w ho h as reg i stered a f i nanci n g  statemen t  accor d i n g 
to the name of t h e  d ebtor or accor d i n g  to the ser i al 
n um b e r  of t h e  col l ate ral i f  the goods are d efi n ed i n  
t h e  reg u l ations as ser i al n u m bered goods,  w he n  i t  
i s  req u  r e d  or permitted for reg i st rat i on ,  o r  

( i i )  w hose sec u r i ty  i nterest i s  perfected b y  possession 
at the  t i me t h e  secu red party sei zed o r  r-epossessed 
t h e  col l ateral , an d 

( c) an y oth e r  p erson w it h  an i nterest i n  the  l ateral w ho h as 
g i ven a w r i tten noti ce to the sec u red party of t h at 
pe rson 's i nte rest i n  t h e  col l ateral p rior  to t h e  d ate that 
t h e  not i ce of d i spos i t ion i s  g i ven to the d ebtor.  

( 7 )  T he not i ce refer red to i n  su bsection (6) shal l contai n 

(a )  a d escr i ption of t h e  col l ateral , 

( b ) t h e  amount  req u i red to sat i sfy the  ob l i gat ion sec u red b y  
t h e  secu r ity  i nterest, 

2 1 6 
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(c )  the  sums actual l y  i n  arrears, excl us i ve of the  operation of 
an acce leration c l ause i n  the  secu rity ag reement,  and a 
b ri ef d escr i ption of any other  d efau l t  and the p rovi sion 
of the  secu r i ty ag reement the b reach of w h i c h  res u l ted 
i n  the  d efau l t, 

( d ) the  amou nt  of t h e  app l i cab l e  expenses refer red to i n  
su b section ( 2 ) (a)  or, w here t h e  amount of t h e  expenses has 
not been d eterm i ned , a reasonabl e  esti mate, 

( e )  a statement that u pon p ayment of the amount d ue u nd e r  
c lauses ( b )  an d ( d ), an y person enti t led to rece i ve t h e  
noti ce may redeem t h e  col l ateral , 

( f )  a statement that, on payment of the  sums i n  arrears 
excl us i ve of the operat ion of an y acce l e ration c lause i n  t h e  
secu r ity ag reement, o r  the  c u r i n g  of an y other d efau lt ,  as 

the case may be, together  w it h  the amount d ue u n de r  
s u bsection ( 2 ) (a) ,  t h e  d ebtor may rei nstate the sec u r i t y  
ag reement, 

( g )  a statement that u n l ess t h e  col l ateral i s  redeemed or t h e  
secu r i ty ag reement i s  rei n stated , i t  w i l l  be  d is posed of and 
the d ebtor may be l iab le  for a defic i ency , an d 

( h )  t h e  d ate, t i me an d p l ace of an y sal e b y  p u b l i c  auct i on , or 

the p l ace to w h i c h  c losed ten ders may be  de l i vered and 
the d ate after w h i ch  c losed ten ders w i l l  not be accepted , 
or the date after w h ich  any p ri vate d isposit i on of t h e  
col l ateral i s  to be  made. 

(8)  W h e re the not i ce req u i red i n  su bsection (6)  is  g i ven to a person 
other than t h e  debtor, i t  n eed not contai n t h e  i nformati on 
spec i fi ed i n  s u b sections ( 7 ) ( c ) ,  ( f )  and ( g ), and w he re the  d ebtor  
i s  not enti t l ed to rei nstate the secu r i ty ag reement, the not i ce to 
t h e  debtor need not contai n t h e  i nformat ion specif ied i n  
su bsect ions ( 7 ) ( c )  an d (f). 

(9)  A statement refer red to in  s u b section ( 7 )( g )  s h al l  not contai n a 
reference to an y l iab i l i t y  on the part of t h e  d ebtor to pay a 
d efi c iency i f  u n de r  an y Act or r u l e  of l aw the  sec u red party 
does not have the  r i g ht to col l ect the  d ef ic iency from t h e  
debtor. 

( 1 0) Not l ess t h an 20 days p rior to the  d ispos it ion of t h e  col l ateral , 
a rece i ver shal l g i ve a not i ce to 
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( a )  t h e  d ebtor,  an d w he re the debtor is  a corporat io n, a 
d i rector of t h e  corporat ion , 

( b )  any other  person w ho i s  k now n b y  the  secu red party to 
b e  an ow ner of the col l ateral , 

(c )  a person refer red to  i n  s u b section ( 6 ) ( b ), and 

( d )  any other person w it h  an i nterest i n  the  col l ate ral w ho h as 
g i ven a not ice i n  w rit i n g  to the  rece i ver of that · i nterest 
before t h e  d ay not i ce of d isposition i s  g i ve n  to the  d eb tor. 

( 1 1 )  T he not i ce refer red to i n  su bsect ion ( 1 0) shal l contai n 

( a )  a d escr i pt ion of the col l ateral , 

( b )  a statement that u n l ess t h e  col l ateral i s  redeemed i t  w i l l  
b e  d isposed of, and 

(c )  t h e  date, t i me and p l ace of  any sale b y  p u b l ic auct ion , or  
t h e  p l ace to  w h i ch c losed tenders may be  d e l i vered an d 
the d ate after w h i c h  c losed ten ders w i l l  not be  accepted , 
or the  date after w h ic h  an y p r i vate d i spos it ion of the 
col l ateral is  to be made. 

( 1 2 ) T he noti ce req u i red i n  su bsect ion ( 6 )  or ( 1 0) may b e  g i ven  i n  
accordance w ith  section 68 or w he re i t  i s  to be g i ven to a p e rson 
w ho has reg istered a f i nanci n g  statement, by reg i stered mai l 
ad d ressed to the  person to w hom i t  i s  to be g i ven as i t  a pp ears 
on the f i nanci n g  statement.  

( 1 3) T he secu red party may p u rch ase the col l ateral or an y part of 
i t  on l y  at a p u b l i c  sal e as referred to i n  su bsection ( 3 ) ( b ) , an d 
on l y  for a p ri ce that bears a reasonab l e  relat i on sh i p  to the 
mar k et val u e  of the col l ateral . 

( 1 4) W he n  a secu red party d isposes of col l ateral to a p u rchase r  w ho 
acq u i res the  i nterest for val u e  an d i n  good fai t h  an d w ho tak es 
possession of i t, the p u rchaser acq u i res the col l ateral free f rom 

(a)  the  i nterest of the  debtor, 

( b )  an i nterest su bord i nate to that of t h e  d ebtor,  

( c )  a n  i nterest su bord i nate to t h at of the  secu red part y ,  

w heth er o r  not t h e  req u i rements of t h i s  section have b een 
comp l i ed w i t h  by the secu red part y ,  an d al l ob l i gat ions secu red 
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b y  the su bord i nate i nte rests a r e  d eemed t o  b e  p erformed for 
the p u rposes of secti on s  49 and 50. 

( 1 5) S u bsection ( 1 4) does not app l y  so as to affect t h e  r i g hts of a 
person w i th  a secu rity  i nte rest d eemed to be reg i stered u n d e r  
sect ion 72 w ho h as not been g i ven a not ice u n d e r  t h i s  section . 

( 1 6 ) A person w ho i s  l i ab l e  to a sec u red party u n d e r  a g uarantee, 
en dorsement, covenant, rep u rchase ag reement or t h e  l i ke an d 
w ho rece i ves a t ransfer of col l ateral from t h e  sec u red party o r  
w ho i s  su b rogated to t h e  r i g hts of t h e  secu red p arty h as 
thereafter the r i g hts and d ut i es of the sec u red part y ,  and t h e  
t ransfer of col l ateral i s  n ot  a d i spos it ion of the  col l ateral . 

( 1 7 ) T h e  not i ce refer red to i n  s u b section (4 )  or (8)  i s  not req u i re d  
w he re 

(a)  t h e  col l ateral i s  per i s h ab l e, 

( b )  t h e  secu re d  p arty bel i eves on reasonabl e  g rou n d s  t h at 
t h e  col l ateral w i l l  d ec l i ne su bstant i al l y  i n  val u e  i f  i t  i s  not 
d is posed of i mmed i atel y after d efau lt ,  

(c)  the cost of care and storage of the col l ateral is  
d i sp roportionate l y l ar g e  rel at i ve to i ts val u e, 

( d )  t h e  col l ateral i s  a secu r ity  or i nstrument t h at i s  to be 
d is posed of b y  sal e  on an organ i zed mark et that h an d l es 
l ar ge vol u mes of t ransactions bet w ee n  man y d ifferen t  
sel l e rs an d man y d i fferent b u y e rs, 

( e )  t h e  col l ateral i s  mone y ,  oth e r  than a med i um of exchan g e  
author i zed b y  the Parl i ament of Canada, or 

(f) for an y other  reason, a cou rt on �� _ _mt_rj:� app l i cati on i s  
sat i sfi ed th at a not i ce i s  n ot req u i re d ,  

( g ) after d efau l t, each pe rson enti t led to rece i ve a not i ce of 
d i sposi t ion consents i n  w ri t i n g  to the d i sposition of the 
col l ateral w i thout comp l i an ce w i t h  the not i ce req u i rements 
of s u b section ( 6 )  or ( 1 0) .  

( 1 8) T h e  n ot i ce refer red to i n  s u b section ( 6 )  or  ( 1 0) need not be 
d el i v ered to 

( a) a d e b to r  w he re the sec u r ity  ag reement is one to w h i ch 
sections 1 9-35 of J h e  L i m i tati on of C i v i l  R i g h ts Act, 
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( b ) a farmer w here the secu r i ty ag reemen t  i s  one to w h i c h  
sect i on s  47-61 of T he Sey..§Ki:!_tche�Cill FarrrLSec u rij:y t\ct 
app l y .  

COM M E NT 

T h e  d i ffe ren ces b et w ee n  sect i o n  59 of t h e  ex i st i n g  Act an d sect i on 59 of t h e  
p roposed Act,  for t h e  most p a rt ,  res u l t  f rom t h e  n ee d  to reo r g an i z e ,  c l a r i fy o r  
am p l i f y  feat u res o f  ex i st i n g  sect i on 59.  T h e re are,  h o w e v e r ,  a fe w exce pt ions  to 
t h i s  g e n e ra l i zat i o n .  

T h e re a r e  s i g n i f i ca n t  d i ffe r e n ces b et w ee n  sect i on 59( 1 a n d ( 1 1 )  of t h e  
p ro posed Act an d sect i o n  59( 5 )  an d ( 7 )  of t h e  ex i st i n g  Act. T h e  p roposed sect i o n  
59( 1 0 ) a n d ( 1 1 )  con ta i n s  req u i rem e n ts not fou n d  i n  sect i o n  59( 5 )  a n d ( 7 )  of t h e  
ex i st i n g  Act:  t h e  not i ce m u st b e  ser v e d  not l ess t h at 2 0  d ay s  b efore  d i s p os i t i o n  of 
t h e  col l ate ra l ; i t  m u st b e  ser v e d  on , inte r a l i9 ,  a d i recto r o r  a d e b to r  cor porat i o n ; 
a n d i t  m ust m a k e  refe rence  to t h e  r i g h t of red em p t i o n .  T h e  n ot i ce o f  t h e  r i g ht of 
red em p t i o n  re l ates to sect i o n  6 2 ( i ) ( a )  of t h e  p roposed Act w h i c h ,  u n l i k e sect i o n  
62( 1 ) ( a )  o f  t h e  ex i st i n g  Act, g i ves t o  a d e b to r  i n  cases of t h e  ap p o i n t m e n t  of a 
rece i v e r ,  a r i g ht to red eem t h e  col l ate ra l . 

It w i l l  b e  noted t h at ,  u n d e r  sect i on 59( 1 7 )  of t h e  p roposed A c t ,  a sec u red 
pa,rty may p roceed w i t h o u t  n ot i ce to d i s pose of col l ate ra l  i n  t h e  for m  of a sec u r i ty 
o r  an i n st ru m e n t  w he re t h e  col l atera l  i s  to b e  sol d on an o r g a n i z ed m a r k et i n  
w h i c h  l a r g e  n u m b e r s  of t ran sact i o n s  tak e  p l ace.  T h 1 s  n e w  exce p t i o n  t o  t h e  not i ce 
req u i rem e n t  i s  d es t g n e d  to accommod ate d i spos i t i on of f u n g i b l e  col l ate ra l  i n  t h e  
form of sec u r i t i es o r  i n str u m e n ts o f  exc h an g es.  T h e  req u i rem e n t  t h at a n ot i ce b e  
g i v e n  i s  d es i g n e d  t o  p e rm i t  t h e  d e b to r  o r  someo n e  e l se w i t h  a n  i n te rest i n  t h e  
col l atera l  t o  red eem i t  an d t o  g i ve t h e  d e btor o r  someon e w i t h  a n  i n te r est i n  t h e  
col l ate ra l  t h e  op p o rt u n i t y  to tak e  meas u res t o  e n s u re t h at w h e n  t h e  col l atera l  i s  
sol d t h e  sa l e i s  car r i e d  o u t  i n  s u c h  a w ay as to recog n i ze t h at p e r son ' s  i n te rest i n 
t h e  col l at e ra l . H o w e v e r ,  w he r e  p u b l i c l y -t rad e d  s h a res o r  d e b t  i n st r u m e n ts are 
i n vo l v e d , t h e re i s  l i tt l e  n ee d  to p rov i d e t h ese meas u res.  S l n ce t h e  col l atera l  i s  
f u n g i b l e, d e b tor o r  a t h i r d p e rson can acq u i re rep l acem e n t  col l at e r al i n  t h e  
m a r k et afte r t h e  d i spos i t i on .  F u rt h e r ,  s i n ce ,  b y  d ef i n i t i o n , a d i s p os i t i on of t h e  
col l atera l  i n  t h e  mar k et m u st b e  for t h e  m a r k et p r i ce of t h e  col l at e r a l , t h e re i s  n o  
n ee d  to g i ve to t h e  d e b to r  o r  ot h e r  pe rso n  w i t h  a n  i nte rest i n  t h e  col l atera l  an  
op portu n i t y  to tak e  m eas u res to e n s u re t h at t h e  d i spos i t i o n  i s  c ar r i e d  out  i n  s u c h  
a w ay as t o  rea l i ze t h e  f u l l  mar k et va l u e  of t h e  co l l ateral . 

It  w i l l  b e  n oted  t h at t h e  p roposed sect i o n  59( 1 8 ) exem p ts a s ec u r e d  party  
f rom t h e  req u i rem e n t  to  d e l i ve r  a n ot i ce as p re sc r i b e d  by  sect i o n s  59 ( 8 )  o r  59( 1 0 ) 
to a d eb to r  w h e r e  t h e  sec u r i ty ag reem e n t  i s  o n e  t o  w h i c h sect i o n s  1 7 -35 of T b� 
L i m i tat i o n  gf C i v i l R i gbts Agt ap p l y  o r  to a farm e r  w h e re t h e  sec u r i t y  a g r,eeme n t  i s  
o n e  to w h i c h  sect i on s  47-6 1 of Ihe S as k atc h e w a.rLf ann _Se_c; u r i ty A c t  a p p l y . T h e  
b as i s for t h i s  e xc l u s i o n  i s  t h at t h ese Acts set out e l a bo rate p re-se i z u re a n d  p ost-
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se i z u re p roce d u ra l  req u i remen t s  d es i g n e d  t o  g i ve t o  t h e  debtor every reason a b l e  
o p port u n i ty to p rotect h i s  i nte rest i n  t h e  co l l atera l . T h e re i s  n o  n ee d  to l oad on 
top of t h ese req u i rem e n ts an ad d i t i on al set of n ot i ce req u i remen ts.  I t  w i l l  be 
note d , how e v e r ,  t h at t h e  s u b sect i o n  d oes n ot exem p t  t h e  sec u red  party f rom 
d e l i ve r i n g  t h e  req u i s i te n ot i ce to ot h e r  p e rson s me n t i o n e d  i n  sect i o n  59( 6 )  o r  
59( 1 0 ) .  S i n ce t h ese p e rso n s  d o  not get  t h e  p rotect i o n  of Ih e  L i mj_i::ei_t:i o n  QL Q i v i l  
R i g h t s  Act o r  T h e_ 9_as k atc h �··•L{l.lL.__F ar_m _ _sec u_rjty Act,  i t  i s  i m portant t h at t h e i r 
r i g h ts to p rotect t h e i r i nte rest i n  t h e  col l atera l  are  p rese r v e d . 

( ex i st i n g  Act ) 

§_OCU Where a secu r i ty ag r��ment s_ecu res _J!I'L i n det.>ted ness _ _a,ncL_th e  
secy r:�Q___gacty _ tta� _ _g�q._lt __!># i th_th��Jla:t�_ral __g_o_ci�r sectiQD� 57 o_r 
biis d i sposed of JLi n accprdance w ith  sec;:tion 59 or otherw i se, 
he shal l accou nt for an d _g_gy over_ any s u rQLus consecut i ve ly_ to: 

fru <!!li'__P�rson w hQ hCi§ a �l.l_t>g_rd i na:t�_ secu rj_tyjnterest i n_  t h� 
miJJiter_-i!l__)'l_b9 reg i §:te rs a f i n(!nci n g  statement i n d exed i n  
:t:l1�_ name __ Qf_1_he d�_t>tor or accord i n g  to the ser:-lfll n um_t>er 
Qf the_ cQ!_I ater:gtiL_!! h e_n __ j_t_j§_c_egy i red _for_reg i E>tration, 
QriQ[ tQ_the d i §tri b ut_tgn__QLthe proceed§; 

tbJ Jiny_ oth er: Qerson w l}g  h as q.n i nterest i n  t h e  su rp l u s,__ i f  
thaLpe_r§On l]_a$ gel  i ve_r�g_ a w ri_tt�_n d ei'Tle:trld ther:�fore on 
_tl'le s.§!c;u red P9rty__Q!jQr tQ_d i stri b ution _ _Qfitl_JLp rQC::eed s; 

�mt 

T he se�l!L�d _par!Y_may regu e§t �§9n w ho l}a§ a sugg_rg i nat� 
§_(:lcu_ri ty_ iDtere§L9r a _g_e_r_son _w ho has de l i venad a w ri tten 
c:i�_mang tgJu rn h;t} Ji i m  w i tn_Q rootQt t h at p_EH::_�.m 's i n_t�rest, an d_. 
u n ! �ss !b..?�R_er_::;on fur_n i s_bes _§uc;h____Q rOQLwlt h i rLlQ  gays Aft�r t h e  
§_tq__c_u re.;Lpartt 's_demarrd_.__the _s�<:;u red JEiJ::tL!J_e�� not P§.Y ove r 
§.ny_mrtio_n of th� su rp l �_§._ to h i m_, 

(3) _ll_n l e_ss oth �r W i SE!_1!9F_e�cL__g_r u_nl e§.§_Qt h_erw i§_e J>rov i decj iD an_y 
t\Gt. t h� _g�_btor j_§_ _U ab l e  for- an y deflci enc_y, 

* * * 

{ p roposed Act ) 

60( i ) In  t h i s  section " secu red part y " i nc l u d es a recei ver. 
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( 2 )  W he re a secu rity ag reement secu res an i n debted n ess and the 
secu red party h as d ealt w it h  the  col l ateral u n der  secti on 57, or 
has d isposed of it i n  accordance w it h  secti on 59 or oth e r w i se, 
an y su rp l us shal l ,  u n l ess otherw i se p rov i d ed by l aw or by the 
ag reement of al l i nterested p arti es, be accounted for an d p ai d 
i n  the fol low i n g  order to 

(a) a person w ho has a su bord i nate sec u r i ty i nterest i n  the 
col l ateral 

( i ) w ho reg i sters a f i nanci n g  statement us i n g  t h e  n ame 
of the d ebtor or accord i n g  to the ser i al n umber of 
the col l ateral i f  the goods are d ef i ned i n  the 
reg u l at ion as ser i al n u mbered goods b efor e  the 
d i st r i b ut ion of t h e  p roceeds, o r  

( i i ) w hose i nterest w as perfected b y  possession at the 
t ime the col l ateral was sei zed , 

( b ) an y other person w ith  an i nterest i n  the  s u r p l us,  i f  that 
person h as g i ven a w ri tten not i ce thereof to the secu red 
party p rior to the d i str i b ut ion,  an d 

(c ) the debtor  of an y oth e r  person w ho i s  k now n b y  the 
secu red p arty to be  an ow ner of the col l ateral , 

b ut the p rior ity of c lai m of an y person refer red to i n  c l au ses 
( a) , ( b ) or ( c ) i s  not p rej u d i ced b y  payment to anyone p u rsuant 
to t h i s  sect ion.  

( 3 )  The secu red party shal l g i ve a w ri tten accou nti n g  of 

(a) the amou nt recei ved from the d i spos it ion of col l ateral or 
the amou nt col lected u n de r  section 57, 

( b ) the man ner i n  w h i ch  the col l ateral w as d i sposed of, 

( c ) t h e  amou nt of expenses as p rov i ded  i n  sect i on 1 7 ,57  an d 
59, 

( d ) the  d i st r i b ution of the  amount rece i ved f rom the 
d i spos it ion or col l ecti on ,  an d 

( e ) the amou nt of an y s u r p l us,  

to a person refer red to i n  s u b secti on w i th i n  30 d ays after 
rece i pt of a w ri tten req u est for an accou nti n g. 
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(4)  W he re there i s  a q u estion as to w ho i s  entit led  to rece i v e  
payment u nder  su bsection ( 2 ), t h e  sec u red party may pay t h e  
su rp l us i nto cou rt and t h e  su rp l us shal l not be pai d out except  
u pon an  ap p l i cation u n der  section 68 b y  a person c lai mi n g  an  
ent it l ement to i t. 

(5 )  U n l ess otherw i se ag ree d, o r  u n l ess otherw i se p rov i d ed i n  th i s  
or an y other  Act, the  debtor i s  l i ab l e  to pay to the secu re d  
party t h e  d ef ic i ency.  

COM M E NT 

Sect i on 60( 2 )  of t h e  p roposed Act p a ra l l e l s  sect i o n  60( 1 ) of t h e  ex i st i n g  Act 
w i t h  o n e  i m porta n t  ad d i t i o n .  T h e p roposed n e w  p rov i s i o n  makes c l ear w h at w as 
i m p l i c i t  i n  t h e  sect i o n  i t  h as b e e n  d es i g ne d  to rep l ace:  t h at the  d i st r i b u t i on 
sc h em e  of t h e  sect i o n  s hou l d  n ot b e  read as a p r i o r i ty  r u l e. 

T h e re i s  no  e q u i v al en t  i n  t h e  ex i st i n g  Act to secti o n  60( 3 )  of t h e  p roposed 
A ct .  T h i s  sect i o n  g i v es to a p e rson w ho h as an i nte r est i n  t h e  col l ate ral , a n d ,  
t h e refore ,  i n  an y s u r p l u s, a r i g ht to d eman d an d rece i v e  f rom t h e  sec u r e d  p a rt y  
a w r i tt e n  acco u n t i n g  o f  t h e  d i spos i t i on o f  t h e  col l ateral  an d t h e  amou n t  r e ce i v e d  
f rom t h e  d i s pos i t i o n  o f  t h e  col l ate ral . 

T h e re i s  no  e q u i val e n t  i n  t h e  ex i st i n g  A ct to sect i o n  60( 4 )  of t h e  p roposed 
A ct. T h e  p roposed sect i o n  w ou l d  p rov i d e  a s i m p l i f i ed i nter p l ead e r  m ec h an i sm for 
a sec u red p arty w ho i s  l eft i n  d o u b t  as to how to d i sb u rse a s u r p l us .  

( ex i st i n g  Act ) 
61( U  [\ft�r d efau l t._ t he  secu red party_i n possession of the col l ateral 

may p ropose to retai n the col l ateral i n  sati sfaction of _ the 
Qb l_lg_ations sec u red , an d sh�ill_§er:ye a r:L()tice of the p roposal on : 

LC!l the  d ebtor or any other:_P.!t[son w ho is k nown by  the 
sec u red _party to be the ow ner of the_ col l ateral ; 

LbJ C!D..YSI�d i tor:: or person w hq_bas a sec u r ityj_pt_er�t i n _lh� 
�Hate raJ_; 

UJ w hose i nte rest s su bord i nate to that of the secu red 
_p�rt�an d 

tiD w ho has reg i stered a Ji nanci n g  statement i n  the 

JJJ!_me_ _ _gL1b_e_debtQr or accorQlng__j:Q t h e  ser ial 
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n umbe r  of the coll(lter'!L__�h�n___!Li§._ req u i red _for 
_r�gistrat ion;_ and 

W an y other  person w it h  an i nter�t i n  the col l ateral w ho has 
_del i vered a w ri ttEm not i ce to the_ secu recL__Qarty_ of_ an 
i n_terest Lll the CQLLateral 121:Jor to Jb� d a1:� that n ot i c_e i s  
serv�Q_on t�_sjebtor e 

ill If any person w ho is entit led  to notif icatjgn u n d� s u b section 
Cl1_i!.o_c:L w hos� i ntere§j:_j_n t h e _ col l ateral _wou i <LJ:>e ad ver_§!tl_y 
affected by the  secu red cred i tor's _ _proposal , del i vers to the 
secu red party a w ri tten ob j ection w i th i n  1 5 d ays after_ ser v i ce 
of the  not ice, th� secu r::�g _ _Qarty §hal l dl�mose oL1h�coi!!J.terC!l 
u n der §�ction -�-�. 

ill If no ob j ection is  made, the secu re_d party i n  possession i s, at 
the�i ration _of the JQ=day_p�iod _2L_period§ __ IT!�nt ion�!t_l.n 
subsec:ticm..J.2}_._ qeemeg Jg_ have __ i_rr_�vocat"Ji y_ e l ect�g _to re:ti'tln the 
col l at�IJll i n  fu l l  J>Jlti sfa.gtion Qf_ the ob l i gations _ _  §��u reg .. _ _  a_[l_g 
thereafter i s  ent it led to hol d or  d i§QQSe of _:tbe col l (!te_ral f r�� 
from al l r i g hts ang i nterests therei n _  of any�rson �n:tit l ed Jg 
notifig(l:ti_on_y_n_ger c lau §_� {U(hl _�bo h a� t:�.een ser_y�Q_w ith_ sl!�h 
noti�� _('tnQ_an y_ person e:ntit l eg __ :tp nq!:ifjgation u_nd e r  -�l <!t,JSe§ 
illi.g) an d (c) w hose i nterest is s u bord i nill:� to tl:lC!1 of the 
sec u red parj:y_ ancL.!-LhO h as__Qeen s�_rved w i tJL§Uch I}Qj:i_ge. 

ill J h e  n_qtlce r�g_ujred u_ng�r s u b§�ction __ (JLrr!i'tY Q� ser:y�g __ i n  
flCCOrdance -�!th s_u_l:!_�ection ___ Q](JJ_Qr_.__ln the_case of §�[v i ce 2n 
a person w ho has reg i stered a ____ fi nancj!}Jl stat�rnen:h_ Qy 
reg i st:�r-�d mC!iL <:!d d re§$�{j to_1t"I� _.P2st gfflce !i<ict ress __ gf _the 
persqn tg be s�ryed as jt �ars_ OJ'l_tht:!_ �t:cu r ity agreem�nt_or 
f1f'!('t_n��Jf!temen:t. 

{_5J The secu red party__fllJ!Y�q_L!J re any __ person w ho has made -�Il 
o_Qjecjign__Qf_IJJ§ QLQR()§gL_JQ_fyr:n i s_b_t] i  rrL w ith Pr90f of _ __ t:ha_! 
perSQ[I�§_ i nte_r-e§1;__in__tht:!_ col t i!_t�rl:lLl!O_ciJ.u _u n l�§_§ _ _  t h e  __per_son 
fYin i s hes QEOOf w!J:htn 1 0  d ays of tbe _secu re_!L_party�§ _ g eman_gJ 
the secu red party __ Jnay p roceed Ci�- i f  h� _hi't!Lr�g�i ved __ nQ 
9b jecj:ioo_ frQ!'IL§Yctt__p_�rson, 

iru U po11_ ;;tp__Q I i catiQO_QL� _§ecu r�d. QC\rtYJ__ ZiDQ _i!fter .. notl�� _Cill 
person§ l!ffegteQLCl. j uclge _may d �t�cmi  n� thC!t an_qbj�ctio n .  tq the 
pr_oposal of a .§ecu r�<t..Qarty_j�tlneft�gti ve i n _t_he g rou n_d tha:t; 

{i't) 1:b.��§9fLmad_e_the obi e<;1:i_on fQ[ � _py_rn_qs�_QLh.gL th_an 
th�_Jll:Q1:�t1Qr:L9f _hi s  l_n_ter:est__lo_ th_e CQILCi!�l!L_ or: th� 
p roc��gs of __ l! d i sposi:tiQ!1 oLth�_coi i_C!_t�r:l:ll ; or 
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H�} the_m(lr k ej_ val ue of tb� __ gol l ateral is l ess than the total 
�u nt _gw i ng �Je> _the secu red _p(lrty an d the costs of 
d i§P9sition. 

W �h�Jl _a sec!Jr:�arty i n  poss�ssion d i sposes of the Gol l ate ral 
ftft:g_r exJ) iration of the period meDtioned i n  subsection (3)  to a 
QQlll:!Jide PJ�rchg§er for val ue w ho jak es Qossession of i tL:the 
p lj rchaser �__g_'!ir�s the col l ateral . . f ree � from an y i nter��1;; 
su t.lQ!':.g i n_gte to that of thg secu c��rty, w hether_g_r ngt t h e  
req u i rements of th i §__§ection h ave_ been compl i ed w ith  b y  t h e  
secu red _PJ!dY,an d aU�Qpli_g_ations sec�l1r�t:LID-'_ such su borg i n ate 
i nterests are d�emed JQ Q_� �rformed fgr Jhe p u rpos�§_of s_��ction  

!:)0. 

{13) §!J bsection__j]J__doe§ n9L fipp l y  so as :tg_ affect the r i g ht� of .fl 
.QgLSOJl w i ttL..Ei_3?��::_u rj_ty__lnterest d eemed tQ_PJ3 regi stered u oger 
section ]? w ho j1as ngt _Q��J:l�D a w ri tten not ic{:"! __ l_Jn der  t h i s  
§_��1:iOr:b 

* * * 

( p roposed Act ) 

61 ( 1 }  After d efau lt,  the secu red party may p ropose to take t h e  
col l ateral i n  sati sfaction of the ob l i gation secu red b y  It, an d 
sha l l g i ve not i ce of the p roposal to 

( a )  t h e  d e btor or an y oth e r  person w ho i s  k now n b y  t h e  
secu red party to b e  a n  ow ner of t h e  col l ateral , 

( b )  a cred i tor or person w it h  a sec u r ity  i nterest i n  t h e  
col l ateral  w hose i nte rest i s  su bord i nate to t h at of t h e  
secu red party 

( i )  w ho h as reg i stered a f i n anci n g  statement usi n g  the 
n ame of the debtor or accord i n g to ser i al n um be r  
the  col l ateral w he n  i t  i s  req u i red [or perm i tted ]  for 
reg i st rat i on , an d 

( i i )  w hose secu rity i nterest i s  perfected b y  possession 
of the t i me of secu red party sei ze d  or repossessed 
the col l ate ral , an d 

( c ) an y ot h e r  p e rson w i t h  a n  i nterest i n  t h e  col l ateral w ho has 
g i ven a w r i tten n oti ce to t h e  secu red party of that 
I nterest p r io r  to t h e  d ate t h at t h e  not i ce i s  g i ven to the 
d e btor.  
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( 2 )  I f  an y person i s  entit led  to a not ice u n der  su bsection ( 1 ) an d 
w hose i nterest i n  the col l ateral wou l d  b e  ad verse l y affected b y  
t h e  secu red party 's p roposal , g i ves to the secu red party a 
noti ce of objection w i th i n  1 5  d ay s  after the not i ce u n de r  
su bsection ( 1 ) , the  secu red party shal l d i spose of the  co l l ateral 
u n d e r  section 59. 

( 3 )  If n o  not i ce o f  obj ection i s  g i ve n ,  the secu red party i s, at t h e  
e x  p i  rat ion o f  the 1 5  d ay per iod or  per iod s  referred to i n  
su b sect ion (2 ) ,  d eemed to h ave i rrevocab l y  e lected to take t h e  
col l ateral i n  sati sfaction of t h e  o bl i g ation secu red b y  i t, an d i s  
ent it led  to hol d o r  d i spose of the col l ateral f ree from al l r i g hts 
an d i nte rests of the d ebtor an d an y person enti t l ed to rece i ve 
noti ce u n de r  

( a )  su bsection ( 1  ) ( b )  or 

( b )  su bsection ( 1  ) (c )  

w ho h as been g i ven such not i ce, an d al l ob l i g at ions secu red by 
such i nterests are d eemed performed for the p u rposes of 
sect i on s  49 an d 50. 

( 4 )  T h e  not i ce req u i red u n d e r  su bsection ( 1 ) may b e  g i v e n  i n  
accordance w i t h  secti on 68 o r  i f  i t  i s  to b e  g i ve n  to a p e rson 
w ho has reg i stered a f i nanci n g  statement b y  regi stered mai l 
ad d ressed to the  post off i ce ad d ress of the person to w hom i t  
i s  to be g i ven as i t  ap pears on the f i nanci n g  statement. 

( 5 )  T he sec u red p arty may req uest that an y person referred to  i n  
su bsect i on ( 1  ) ,  other, t han t h e  d ebtor,, f u r n i s h  p roof of t h at 
person 's i nterest an d ,  u n l ess t h e  person fu r n i s h es p roof not 
l ater t h an 1 0  d ay s  after t h e  secu red party 's req u est, t h e  
secu red p arty may p roceed as if no obj ect ion w ere rece i ved 
from the person.  

(6 ) U pon ap p l i cati o n  b y  a secu red part y ,  a cou rt may d etermi ne t h at 
an obj ection to t h e  p roposal of a sec u red p arty i s  i neffect i ve on 
the  g rou n d  that 

(a)  t h e  p erson mad e t h e  objection for a p u r pose ot h e r  t h an 
t h e  p rotection of an i nterest i n  t h e  col l ateral or p rocee d s  
o f  a d ispos it ion of t h e  col l ateral , or 

( b )  t h e  mark et val u e  of the  col l ateral i s  l ess t h an t h e  total 
amo u n t  ow i n g  to the sec u red party an d t h e  costs of 
d i sposit ion.  
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( 7 )  W h e re a secu red p arty d isposes of t h e  col l ateral to a p u rchaser 
for val u e  an d i n  good fait h  and w ho takes possession of i t, the  
p u rchaser acq u i res the col l ate ral  free f rom 

(a)  t h e  i nterest of  the  debtor, 

( b )  a n y  i nte rest su bord i n ate to that of t h e  debtor, 

( c )  an y i nte rest s u bord i nate to t h at of the  secu red p arty, 

w heth e r  or  n ot t h e  req u i remen ts of t h i s  section h ave been 
com p l i ed w i t h  by the sec u red p arty , and al l ob l i gat ions secu re d  
b y  the su bord i n ate i nte rest are d eemed to b e  performed for t h e  
p u rposes of section 49 an d 50. 

(8)  Section (7)  does not ap p l y  so as to affect the r i g h ts of a person 
w i th  a sec u r i ty i nterest deemed to be reg i stered u n de r  section 
72 w ho has not rece i ved a not i ce u nd e r  t h i s  sect ion.  

COM M E N T  

T h e r e  a re n o  d i ffe r e nces o f  s u b stance  b et w ee n  sect i on 6 1 o f  t h e  c u r re n t  Act 
an d sect i on 61 of t h e  p ropos e d  Act. 

( ex i st i n g  A ct )  

62(1J A1_3!QY _ _1i mg __ p_efor� _th e _ §ecu r�<L-.mLr!Y _ has g i sp�_e_cL_of ttte 
c;ol l at13rcli_g_r gontr_&cted for?uch__Q_i spo�J:tton un_c,i_er s�c;j:ion 5�_or 
be_fqre tb_�secure_�ch' i s  d eemed to h ave i rrevocabl y  e l ected 
tCLr_�t�iD_1b�_gol l at?r�L!J_nd�r se_gti_on t:!1 :  

@) any_ person ent it l ed to rece i v e  a noti ce of d i sposi ti o n  
UIJ d e r  _ _  §U b s�c;1:i_on g_!!Ul_m��nLess b�- h as  __ otherw i se 
�g_re��- in�rj_ti_n_g_�f:t:?r d_�f<:iYl:h L�deem_th e  CQI I ater11,l_p_y 
1�r}g_eri n g _ fu l fi l ment of _ al l o bl i gat i on s  secu red by the 

c;QIJ_�t�r�l; 

t!:JJ the _Q_�_t:>_:tor m�y�l?§� h e  b<.'lS oth.?C� i se_ag ree<:LLn w rjti!J_g  
�f1t3L g�f_au I t:L rei nst_�t� t h� �ecu r- i 1:y_i!9L��men t__b_y__QfiyLn.g 
th�_§ums_ actu al l y  i n  ar rears, excl us i ve of the ope ration of 
l:lO..Y _ _ (!cc;��ratigo_ c l a_y§e, ocb�rin9__f![l_y __ other:_d.efau!t_b.Y 
reason __ w he n:�gf__1h� _ _ secu r:�11�1Y i ntenc:js to_� ispos� of 
t ht:l __ c;ol l  ai:_Qri!L; 
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together w it h  a §YJI'L_ggQal to the  reason_a_QJ�- ex�nses of 
retak i n g ,  hol d i  n_g_,___r:§QJ!lr:ing. p rocess i n g  _Em<L _ _p_repari n g  for 
d ispos i t ion an d any gthgcreasonab l e  expeiJ§�§jJ)ClJITed by t h e  
sec u red party . 

ill U n l ess otherw i se agreed , t h e  d e b tor i s  not ent i t led t o  rei n state 
a sec ur ity ag reement: 

W more t h an tw i ce, i f  t h e  sec u r i ty agreement or . ai}Y 
ag reement mod i fy i n g  t h e  secu r ijy ag reement p rov i d es __ for: 
payment i n  f u ll b y  the  dg!!t9L w i1_h i n  1 2  mont h s  afte r t h� 
d ay val u e  w a§ _ _gj_yen b y  t h e  sec u rednQCirJy_; 

il:>J more t h an twjc� j n  each year, if thg §ect.JrLt:f_Ci9 reement 
or an y ag r�ern�nt _ mod ify i n g the _ §f:!<.::.L.Ir:iJy _ _ ag reement 
prov i des forn..QID'ffi�nt_Qy_ihe d ebto r  __ 

d_l!Clo 9 c.l_Pe r i od of 
t i me i n  exc�§§ Q[QJ:l� year after the  d_ciy V'.CilY� .\!J!§ g i ven 
.Qy_ th e  sec;yr�d Qarty. 

* * * 

( p rop osed Act ) 

62( 1 ) At an y t i me before the sec u red party  or a rece i ver h as d i sposed 
of t h e  col l ateral or contracted for d ispos it ion u n der  secti o n  58 
or 59 or before the sec u red party i s  d eemed to h ave i rrevocab l y  
el ected to retai n the col l ateral u n d e r  section 6 1  

( a )  an y person entit l ed  to rece i v e  a not i ce of d i spos it i on 
u n d e r  s u b sect ion 59( 6 )  or  ( 1 0 ) may , u n l ess t h at person 
oth e r w i se ag rees i n  w ri ti n g  after d efau l t, red eem the 
col l ateral b y  ten d er i n g  f u l f i l ment of the ob l i gat ions 
sec u red b y  t h e  col l ateral , 

( b ) the d ebtor,  oth e r  t h an a g uarantor or i n d em n i to r ,  may , 
u n l ess the d eb tor has otherw i se ag reed i n  w ri t i n g  after 
d efau lt ,  rei n state t h e  sec u r i ty ag reement b y  p ay i n g t h e  
sums actual l y  i n  arrears, excl u s i v e  o f  the  operat ion of an 
acceleration c lause i n  the  secu r i ty ag reement an d b y  
cu r i n g  an y oth e r  d efau l t  b y  reason of w h i c h  t h e  secu red 
party i nten d s  to d i spose of t h e  col l ateral , 

toget her  w i th a sum eq ual  to t h e  reasonab l e  expenses of se i z i n g, 
repossessi n g ,  hol d i n g, repai r i n g ,  p rocess i n g  an d p repar i n g the 
col l ateral for d i sposi t ion if  such expenses have actuall y  b een 
i ncu r red by t h e  secu red p arty , and an y oth e r  reasonab l e  
ex pen ses i ncu r red b y  t h e  secu red party i n  enforci n g  t he 
secu r i t y  ag reeme nt. 
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(2 ) U n l ess otherw i se ag reed , the  d ebtor i s  not entit l ed to rei n state 
a secu r ity ag reement 

(a) more than tw i ce, if the secu rity ag reement p rov i d es for 
payment i n  fu l l  b y  the d ebtor not l ater than 1 2  months 
after the d ay val ue was g i ven by the secu red party,  

( b ) more than tw i ce i n  each year,  i f  the sec u r i ty ag reement 
p rov i des for p ayment b y  the d ebtor d u ri n g a per iod of 
t i me i n  excess of one year after the d ay val ue was g i ve n  
b y  the secu red party.  

COM M E NT 

W h i l e  i n  most respects sect i o n  6 2  o f  t h e  p roposed A ct p ara l l e l s sect i o n  6 2  of 
t h e  e x i st i n g  Act,  t h e re are two i m portant d i ffe ren ces. T he f i rst i s  t h at  t h e  
p roposed p rov i s i on ,  u n l i k e i ts cou n te r p a rt i n  t h e  ex i st i n g  Act,  g i ves a r i g ht of 
r e d e m p t i o n  t o  a d e b to r  i n  a s i t u at i on w h e re a rece i v e r  h as se i ze d  o r  t ak e n  
possess i o n  o f  t h e co l l ate ral . T h e seco n d  i s  t h at ,  u n d e r  t h e  p roposed section 
62( 1 ) ( b ) , a g u a rantor o r  i n d emn i to r  i s  p rec l u d ed f rom r e i n stat i n g  a sec u r i ty 
a g reem e n t. T h i s  r i g ht w ou l d  b e  l i m i te d  to d e b to rs. U n d e r  t h e  e x i st i n g  Act,  a 
g u a rantor o r  i n d em n i tor ,  b e i n g  a " d e b to r "  ( see sect i on 2 ( k ) )  can e x e rc i se r i g h ts 
u n d e r sect i o n  62 ( 1 ) ( b ) . T he Com m i ss i o n  h as con c l u d ed t h at g uarantors  a n d  
i n d em n i to rs d o  n ot n ee d  t h i s  meas u re to p rotect t h e i r i nte r ests. 

( ex i st i n g  Act ) 

63 U pqn __ aQp l i cation tJY a df,!Qtor,_�n c::_r�d i_lq.r:_ of__t!_Q_�Q:f:Qr� a secur�g_ 
party,  an y _p�r�n w ho h_as Jln i nterest i n  col l ateral � h i ch  _rnay 
!:>-.�. effecteg _ t:>-y an order: _y.oncier t h i s  secti on or recei ver or  a 
r�s::�i ver-mt1n�g__e_r�eth§.r-_ __ t\.QPOi nted b_y_(! c;:ou rt or p_�_r§uant 
tg_a §�c�rl1Y__1!9 r�m�nt an_Q_ af!�r o<Jt:jce ha§_.t>.�n _gjyen to any 
pg[§()IJ th?:l1__1h� J.y_d ge _d i r�ts, !1 JtJ.Q.ge or cou rtJllJlY.; 

(gJ mf:!l<e a!lY__Q[df3r:>Jncl u dlng __ l:>-in9 i n g  d ec lar�tiqns or r i g ht 
anq _i n  i �oJ nc:::tJY� .......... rel i�tJt<!t_ ts_ nece§�D' _ j;�n sy_re 
c;om12Hanc::;� _ _ wlth _th i s  Part gr §�gtion 1 7; 

Lt>l �dj_r��tions to CiOY .Qarty regard i ng the exerc ise of h i s  
.r:_igbj_§_QI __ cj i scharg� _Qihi s ob l i gations _IJ n d er t h i s  Part or 
§e�tl9.JLJ L 
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{£) rel i eve any party from com_Qi i aQce w i th  the  req u i rements 
()f thi s  Part or section 1 7, b ut on l y  on terms that are j ust 
an d rei!_SQnab l e  for aH _ _lli!rt ies con<;:�__rng_<t 

(.QJ stay ��rrf9_r__gement of r i g h!s p rov i d ed i n  t h i s  Part or se<;:Jion 
1 7  u n der an y terms and con d it ions that the j u d ge, i n  h i� 
d i scret ion,  consi_g�rs j u st an d reasonabl e; 

W make an y order n ecessary to ensu re p rot�tion of t h� 
lnter:est�LQf any per::§9ILJ n the coljf!t�r[;ll__; 

(f) make _f:li] Qrder regyld_n_g_ a recei ver 9J:_receiyer:-I!E!_I'JCi_9!'!_L 
or a person � or on behalf  �of w hom he i §  _ _  (lj)__poi nte d , Jq 
make good al!Y__ d efau l t  i n .QQDD�<;:t ion w i t h  !t� rece i ver's 
or recei ver-manager's c ust;QQ�;o_[!lanagemen:t_g_r: d i spos i t i on 
of the _g:>l l ateral of :t:b� _gebtor or 1:9 r_�l i eve su�c_h_ p�r:son 
from __ an� _.Qefau l t  Ofl_§u<;:b_!erm�f!§ t!l__g �u rt thjn!<s fii._(ln d 
to GQDfi rm any act of t h_� recei y_�LQLI:�ceiyer-mf!nag.f!r. 

* * * 

( p ropose d Act ) 

63( 1 ) I n  t h i s  section "secu red party " i nc l u d es a recei ver. 

( 2 )  O n  ap p l i cati on b y  a ·  debtor, a cred i tor of a d ebtor,  a secu red 
part y ,  a sher iff or an y person w it h  an i nterest i n  the col l ateral , 
a cou rt may 

(a)  make an y order,  i nc l u d i n g  a b i n d i n g  decl arat ion of a r i g ht 
an d i n j u n cti ve rel i ef, that i s  necessary to ensu re 
com p l i ance w i th th i s  Part or sections 17, 36, 37 an d 38, 

( b ) g i ve d i rections to an y person regard i n g  the exerci se of 
r i g hts or the  d i scharge of ob l i gat ions u n der t h i s  Part or 
sect ion s  1 1 , 36, 37 an d 38, 

rel i eve a person from comp l i ance w it h  t h e  req u i reme nts of 
t h i s  Part or  sections 1 7 , 36, 37 an d 38, b ut on l y  on terms 
that are j ust an d reasonab l e  for al l persons affected , 

( d )  stay enforcement of r i g hts p rov i ded i n  t h i s  Part or 
sections 1 7, 36, 37 an d 38, 

( e )  m a k e  an y ord e r  n ecessary to ensu re p rotection of the  
col l ateral . 
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COM M E N T  

T h ere  are very  few d i ffe r e n ces of  s u b stan ce b et w ee n  sect i o n  63 of t h e  
p A ct a n d sect i on 63 of t h e  ex i st i n g  A ct.  On e d i ffe r e n ce i s  t h at i n  e ac h  
s u bsect i o n  i t  i s  mad e c l ear t h at t h e  pow e rs g i ·1e n  to a cou rt u n d e r  t h e  sect i o n  
exte n d  t o  sec u red  p a rt i es'  r i g h t s  an d o b l i g at i o n s  u n d e r  sect i o n s  36, 37 , a n d 38. 
F u rt h e r ,  sect i o n  63 (f ) of t h e  ex i st i n g  Act h as b ee n  mov e d  to sect i o n  64 of t h e  
p roposed Act.  

( ex i st i n g  A ct ) 

56_W A _  sec u r i ty g.g reement ma_y_p rovi de for the _lrnPOi ntmen_t__of a 
recei ver  OLfLrecei ve r-mana�r and ,  exg�t as p rov i ded i n  _th i s  
Ac;"t.._Q rescrJ..Q� __ I}is r i g hts and d uti es. 

(2J 1),QQr1 the app l i cg.jjglJ oL.J!!}Y__Qgr::_�_n_ entit l�t;! to make an 
_l:l_PP IL<:;atign u n der_ §�c:;tiqn 6:Lan g _s1fter not igLheiS Q�en g i ven l9 
gnY_ person JJ:tC!t the i u dge d ir_ects. a CQYE:Lrnay : 

if!.) !!PPQiJ1LCi recei ver_g_r ... recei ver-manC!Y_f:![_; 

.D?J r�mgye, rep_Lg.c;� _ or djscbiifQg JL receiY�L_ or  rece i v e r:: 
rn1.:1n_ager �b�Jh_�r appoi nteg by_iLcou rt gr_py_rsuant  tQ _fJ. 
§�c;t.J_ri ty_ ag,rE;!E'!ffi�n_.t; 

lc) g i v�_<Hrections on ar}Y_matter rel at i m1,  to the d uti e§_ of J! 
rec�i_y_�L,or recei VEtL':_manager; 

Ldl �u:wrove th� ctc�ouots an_g _ fLx.  the remu_rre_ration of _ (1  
r:�c_ei ver Qr r�c�lyer-mane�g�c 

(�} make any order h�_j:t'l i n ks fi t JIL the  exerci_se_ gf_ the 
j u r i§Qlc;tion of th� _g:>u rt ove r  recei vers or  .r���yer­
managers. 

(3J �Ot\I'IHQ§j:an d i ng IhtJ. __ Busine§sn c;grJ2oration§_ ,�.£t an d TfJJ!E 
NQn prg[iL{;Q!J20rfl_ftQfiS . tl�l!:L §J�ctiQ11§_.l..L_�§=�·"- §.U bsection§ 
59( 1_} j:o_u�) and u(E))_j:Q ( 1 5 ) ancl_§_�l:;j:i ons 6Q to __ §2, "secu red 
Pi':l.rty ' '_j n_cl u d e§_J:!. _r�q�i_ver an d_ C! . r.§c;�j_y_er-marmg�r:, 

{�} .C!__rg_ggjyer-manager:_i§ on l y re@ i red to compj_y __ w ith 
��c;tions 17_1ln<L�7 to 60 �h!!n_ he d isp<>§�§_Qf col l at�r!!l 
Q!hf:!f tl]_an i n th_e_cqy_rse g_f_c;llrry i n g on th_� b us i n es§_9_f 
the __ d epjQc; and_; 
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PROPOS E D  ACT S .  6 4 ( 1 ) - ( 3 )  EX I ST I NG ACT S .  5 6  

.UU sections 6 1  and _§Z do not_ appl y  w henever a rece i y_� _Q[  
r:ecei ver:::..rnanager has peen appoi nte<t. 

* * * 

( p roposed Act )  

64( 1 )  A secu rity ag reement may p rov i d e  for the appoi ntment of a 
rece i ver an d ,  except as p rov i d ed i n  t h i s  or an y other Act, h i s  
r i g hts and d ut i es. 

( 2 )  A recei ver s hal l 

( a)  take custod y an d control of the col l ateral i n  accordance 
w it h  t h e  secu r ity ag reement or order u n de r  w h i c h  the 
recei ver is  ap poi nted , b ut u n l ess ap poi nted a rece i ver­
manager or u n l ess the cou rt orde rs other w i se, s h al l not 
carry on t h e  bus i n ess of the  d ebtor,  

( b )  w here the d ebtor i s  a corporation, i mmed i atel y not i fy the  
D i rector of Corporations of the ap poi ntment or d i sc h arge, 

( c )  open an d mai n tai n ,  i n  the recei ver's name as recei ver,  one 
or more accou nts at a ban k ,  cred i t  u n ion or  other  
i nst itut ion l i censed to accept deposi ts in  the  P rov i n ce for 
the d epos it  ,of al l money com i n g  u n d e r  the recei ver's 
control as recei ver,  

( d )  keep records, i n  accordance w it h  accepted accou nti n g  
p ract i ces, of al l recei pts, expend it u res and transactions 
i n vol v i n g  col l ateral or other p roperty of the d ebtor ,  

( e )  p repare at l east once i n  every 6-mont h  per iod after the 
d ate of the ap poi ntment f i nan c i al statements of the 
adm i n i stration i n  the form p rescr i bed , 

(f )  i n d i cate on every  b us i n ess l etter,  i nvoice, contract or 
si m i l ar document used or  executed i n  con n ection w i th the 
recei vers h i p  that the rece i ver i s  acti n g  as a rece i ver ,  

( g )  on comp l et ion of the recei ver's d ut ies, ren d e r  a f i n al 
accou nt of the  adm i n i st ration i n  the form p rescr i bed to the  
D i rector of Compan i es. 

( 3 )  T h e  d ebtor, an d w here the  d ebtor is a corporation , a d i rector 
of the d ebtor, or the authori zed rep resentati ve of an y of t h em ,  
may ,  b y  a d eman d i n  w r i ti n g  de l i vered to the  rece i ver, req u i re 
the  recei ver to make avai l ab l e  for i nspection the records 
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PROPO S E D  ACT S .  6 4 ( 4 ) - ( 7 )  E X I ST I NG ACT S .  5 6  

refer red to i n  s u b section ( 2 )( d )  d u ri n g  reg u l ar b us i n ess hou rs 
at t h e  p l ace of b usi ness of t h e  rece i ver i n  t h e  P rovi nce. 

( 4 )  T he d ebtor,  an d w he re the d ebtor  i s  a corporation , a d i rector 
of the  d e btor, sher iff, a person w it h  an i nte rest i n  the col l ateral 
i n  the custod y or control of the recei ver, or the authori ze d  
rep resentat i v e  of any of them ,  may, b y  a d eman d i n  w ri t i n g  
d el i vered to t h e  rece i ver, req u i re t h e  recei ver to p rov i de cop i es 
of t h e  f i n anc i al statements refe r red to i n  s u b section ( 2 ) ( e )  o r  t h e  
f i n al accou n ts refer red t o  i n  su b section ( 2 ) ( g )  o r  to make t h em 
avai l a b l e  for i nspecti on d u ri n g  reg u l ar b usi n ess hou rs at the 
p l ace of  b us i n ess of  t h e  recei ver  i n  the P rov i n ce. 

(5 )  T h e  recei ver shal l com pl y  w i t h  t h e  d emand referred to i n  
s u bsect ion ( 3 )  or (4)  not l ater than 1 0  d ay s  from the d ate of 
recei pt of t h e  d eman d .  

( 6 ) T he recei ver  may req u i re t h e  paymen t  i n  ad van ce of a fee i n  the 
amou nt p resc r i bed for each d emand ,  b ut the sher iff and the 
d ebtor, or i n  t h e  case of an i ncorporated d ebtor, a d i rector of 
the d e btor, are ent it l ed to i nspect or to rece i v e  a copy of the 
f i n an c i al statemen ts and fi n al account  w i t hout c harge. 

( 7 )  U pon ap p l i cati on b y  a n  i nterested person , a cou rt may 

(a )  ap poi n t  a rece i ver, 

( b ) remove, rep l ace or d i scharge a rece i ver,  w het h e r  
ap poi nted b y  a cou rt or p u rsuant to a secu r i t y  ag reement, 

( c )  g i ve d i rect ions o n  an y matte r  relat i n g  to the  d ut i es of a 
rece i ver,  

( d ) ap p rove t h e  accou nts an d fi x the  rem u n e ration of a 
rece i ver,  

(e)  not w i th stan d i n g  anyth i n g  contai ned i n  a sec u r i ty 
ag reement or other document p rov i d i n g  for t h e  
ap poi ntment of a rece iver ,  m a k e  a n  ord er req u i r i n g  a 
recei ver  o r  a person b y  or on behalf of w hom t h e  recei ver 
is  ap poi nted to make good a d efau l t  i n  con n ecti on w i t h  t h e  
recei ver's c ustod y ,  management or d i s posi t ion of t h e  
col l ateral of t h e  debto r  or  to rel i ef the person from an y 
d efau l t  on such terms as t h e  cou rt t h i n ks f it ,  

(f) exerci se w i t h  respect to recei vers ap poi nted p u rsu an t  to 
a secu r i t y  ag reement the j u ri sd i ct ion t h at  i t  h as ove r  
rece i vers ap poi nted by t h e  cou rt. 
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(8) The powers refer re d  to i n  su bsection ( 7 ) and i n  sect ion 63 are 
i n  ad d i tion to an y other  powers a cou rt may exerci se i n  i ts 
j u ri sd ict ion over rece i vers. 

( 9 )  U n l ess a cou rt orders otherw i se,  a recei ver  i s  req u i red to 
com p l y  w ith  secti on 59 an d 60 on l y  w hen the  recei ver d i sposes 
of the  col l ateral other  than i n  the  cou rse of operat i n g  t h e  
b u s  I n ess of a d ebtor. 

COM M E NT 

Consol i d at ion of Statutory Law Rel ati n g  to Recei vers 

T h e  ex i st i n g  Sas k atc h e w an pe rsQnCiLP roperjy_t)E::<::_L.lr:Lty__�_y_t w as t h e  f i rst of 
i ts k i n d i n  Can ad a to conta i n a n y s i g n i f i ca n t  amou n t  o f  stat utor y  r e g u l at i on of 
rece i v e rs ( i nc l u d i n g  rece i v e r - ma n a g e r s ) .  How e v e r ,  t h e  A ct o n l y  w e n t  p ar t  of t h e  
w ay to t h e  g oa l  of h av i n g  a s i n g l e, i nt e g rat e d  set of r u l es d ea l i n g  w i t h  
rece i v e rs h i ps .  T he Com m i ss i o n  h as con c l u d e d  t h at t h i s  goal  s h ou l d  b e  a n  as p ect 
of fu rt h e r  d ev e l o p m e n t  of t h i s  area of t h e  l aw .  

U n d e r  ex i st i n g  Sas k atc h e w an l a w  t h e re are  t w o  sou rces of stat u to r y  r u l es 
ap p l i ca b l e  to rece i v ers :  Part V of T h eJ?E3L�QD a l  P rop_�rJy _ :;?t::c u r i t_y _ _Ac::t a n d D i v i s i o n  
VI I I  ( sect i o n s  89-95 ) o f  T h e  B u s i n ess Corporat i o n s  Act. I n  ad d i t i o n , t h e  r u l es ot 
eq u i ty a n d t h e  common l aw a p p l y  i n  some s i tu at i on s. T h i s  i s  a v e r y  u n s at i sfactor y  
state of affa i rs. W h e r e  t h e  d e btor i s  a cor po r at i o n  an d t h e  co l l ate r a l  i s  p e rso n a l  
p ro p e rt y ,  t h e  re i  e v e n t  p ro v i s i o n s  o f  bot h Acts a p p l y . W h e r e  t h e  d e b to r  i s  a 
cor porat i o n  an d t h e  col l atera l  i s  real  p rope rty  o n l y ,  Tb e_j3LJ S i l']_gs�_c;gr_poratlQO_§_ Act 
ap p l i es.  W h ere t h e  d e b to r  i s  not a cor- po r at i o n  an d t h e  col l ate r a l  i s  p e rson a l  
p ro p e rt y , Ib§ _ _[)e rso n al � rQQ_E:rty Secu rii:L �_ct ap p l i es.  W h e r e  t h e  d e b to r  i s  not a 
corporat i on an d t h e  col l ate ra l  i s  rea l  p ro p e rt y ,  n e i t h e r  Acts a p p l y ;  t h e  rece i v e r s h i p  
i s  g ov e r n e d  b y  t h e  r u l es of e q u i t y ,  i f  a cou rt  a p po i n t e d  rece i v e r  i s  i n vo l v e d , an d 
t h e  l aw s  of t h e  common l aw an d e q u i t y  i f  a d oc u m e n t  ap po i n t e d  rece i v e r  i s  
i n vo l v e d . 

T h e  Comm i ss i o n  h as con c l u d e d  t h at a l l s i g n i f i ca n t  stat u to r y  r u l es r- e l at i n g  to 
t h e  r e g u l at i on of rece i v e rs s hou l d  b e  contai n e d  i n  a s i n g l e  stat u te a n d t h at stat ute  
s hou l d  b e  I1:tE: Pe rso n al P rQQ_e rty Secl1r:i :t:Y Act.  W h i l e  ts m a y  seem some w h at 
a n oma l o u s to h a v e  t h i s  Act reg u l at e  rece 1 v e rs h i p s  of rea l  p ro p e r-t y ,  i t  i s  t h  
con c l u s i o n  o f  t h e  Com m i s s i o n  t h at T h e P e r so n a l  PrQIJe rty SectJr:tty_ Act s t h e  most 
a p p ro p r i at e  sou rce of r u l es ap p l y i n g  to rece i v e rs s i n ce i n  t h e  t h e  g re atest n u m b e r  
o f  cases, a rece i v e rs h i p  w i l l  i n vo l ve a secu r i t y  ag reem e n t  p rov i d i n g  f o r a sec u r i t y  
i n te rest i n  p e r so n al p ro p e rt y , e i t h e r  e x c l u s i v e l y o r  a l o n g w i t h  a secu r i t y  i nte rest 

rea l  p ro p e r t y .  It i s a con se q u e n ce t h i s  d ec i s i o n  t h at t h e  Com m i ss i o n  
recomm e n  s t h e  r e p ea l  Gf  sect i o n s  8 9  t o  3 6  o f  T h e J�(J s iness Co rpgrat i on s  _ _ � gJ  a n  
t h e  i n c l u s i o n  o f  t h e  fol l m,J i n g  n e w  p rov s i o n  i n  Ib_t::._C�l)een�s_et::.nc;;h Ac;t : 
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PROPOSE D  ACT S .  6 4  EX I ST I NG ACT S .  64 ( 1 ) - ( 2 )  

( ) Sections 64, 65(2 ), 65(3) ,  66 of T h� _ _per§<>nai_Yrope_r:ty_§ecu rity_A�! 
app l y ,  w i th necessary mod i f i cation , to  a recei versh i p  of  p roperty that 
i s  col l ateral u n der a secu rity ag reement, charge or mortgage to w h i ch 
Ih�_Per_sooal Pr:_oQerty _SectJri ty p..ct does not otherw i se app l y. 

T h e P roposed New Structu re 

Sect i o n s  64( 1 ) , 64( 2 ) ,  64{ 7 )  an d 64( 9 )  of t h e  p roposed Act contai n l i tt l e  t h at 
i s  e n t i r e l y n ov e l . T h e sou rces of most of t h ese p rov i s i o n s  are Ihe BtJS i ll�f:>S 
QQ..!:J29_r_at i o n s  ,Act an d T h e  Perso n a l  P roperty Sec u r i �j:. 

Sect i o n s  64( 3 )  a n d ( 4 )  h a v e  n o  d i rect cou nterpa rts i n  ex i st i n g  l eg i s l at i o n .  
T h e  p u r pose o f  t h es e  p ro v i s i o n s  I S  to e n s u re  t h at p e rson s  w hose i nte rests are 
affecte d by the con d u ct of a rece i v e r  h av e  access to s u c h  i nformat i o n  as i s  
n ecessa r y  for t h em to h av e  i n  o r d e r  to p rotect t h e i r i nte rests i n  p ro p e rt y  i n  t h e  
co n t ro l  of a re ce i v e r . It  i s  t h e  con c l u s i on o f  t h e  Comm i ss i on t h at t h e  l aw s h o u l d  
g i ve to p e rson s  w hos e  i nterests are d i rect l y affected b y  t h e  con d u ct of a rece i v e r  
t h e  fac i l i t i es to p o l i ce t h e  act i v i t i es of rece i ve rs. T he po l i cy u n d e rl y i n g  t hese 
p rov i s i o n s  i s  n ot t h e  same as t h at u n d e r l y i n g  secti o n  1 8. T h e  rol e of sect i o n  1 8  i s  
to fac i l i tate d i sc l os u r e  of t h e  ex i sten ce,  n at u re  an d exten t  o f  a sec u r i t y  i nte rest i n  
t h e  p ro p e rt y  of a d e b to r . Sect i o n s  64( 3 )  an d ( 4 )  are d es i g ned to fac i l i tate t h e  
mo n 1 to r i  n g  o f  t h e  act i v i t i es of a rece i v e r  a s  t h ey rel ate t o  t h e  managemen t  o r  
d i s pos i t i on of col l at e r a l . 

U n d e r  sect i o n  64( 3 )  t h e  d e bto r ,  o r  w h e re t h e  d e b to r  i s  a cor po rat i o n , a 
d i rector of a d e bto r i s  e n t i t l ed to i n s p ect t h e  boo k s  of t h e  rece i ver .  T h e  p ow e r  to 
i n s pe c t  t h e  boo k s  of t h e  rece i v e r  w i l l  b e  v e r y  I m portant i n  s i t u at i o n s  w he re a 
rece i v e r- m a n a g e r  i s  ca r r y i n g  o n  t h e  b u s i n es s  of t h e  d e b tor .  Sect i o n  64{ 4)  i s  l ess 
i n t r u s i v e  b u t g i v es a r i g h t of d i sc l os u r e  to a w i d e r ran g e  of p ersons. A ccess to 
pe i o d i c  f i n a n c i a l stat e m e n ts i s  i m po rtan t to t hose w ho h av e  an i nterest i n  s ee i n g  
t h at t h e  col l at e ral  i s  b e i n g  d eal t w i t h  i n  s u c h a w ay as to e n s u re t h at an y pot e n t i a l 
s u  p l u s o v e r  t h e  amou n t  o w i n g  to t h e  secu red p a rty o n  w hose b e h a l f  t h e  r e ce i v e r  
i s  act i n g  i s  rea l i z e d .  T h e  d i sc l os u re o b l i g at i o n s  o f  sect i o n  64( 3 )  an d (4)  a re i n  
a d d i t i o n  to t h e  o b l i g at i o n s  of sect ion  60( 3 ) .  

( ex i st t n g  A ct ) 

§4(1J AI L_rig b!§, . sitJtje§ __ or __QbJi ru!_tio_m>_ t!d si  fl.9 __ hm<t�E _L.§�u r i_ty 
agr_�me.DJ:, lJJl_9e r _tj1 i s_Act or_ yn_ggr any gJh.�LJmPJ i cabl� l a:w� 
_sh�U ___ Qe_ J!l<_e_rg_��g __ QL_ g i sg_b_arg�<Ll!J _ _g_OQ_ci__f�ith _cm_Q_J_� 
comm e rc::i.!!UY _ C§:<lSQil ab l_�_rn i:ir:LI1� r. 

{2) W h_�re (l __ pe[§Qn_ fC!iJ� to_ cj i sctutrge _G\!lY _ _  d ut i e§_Q[_ __ c:>b!Jgl!ti on§ 
i mpqsecLtJPO!J _b i m _t>_y _ thl§. 8cJ:LJ:ii1L.Q�£SOn_tH!�_(l_rjg_trt: to r:�cov �r: 
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PROPOS E D  ACT S . 6 5 ( 1 ) - ( 6 )  EX I ST I NG ACT S .  6 4 ( 3 ) - ( 5 )  

l oss o r  d amage w h i c h  h e  s uffered an d w h i ch w_as reasonablY 
fores��!ib l e  � l i abl�to r��u l t  fmm suci'Lfailyr�� 

ill E xcept as other w i se p rov i d e d  for i n  t h i s  Act, any p rov i si o n  of 
an y ag reement w h ic h  _p_y_rport§_ to l imit th�_liftb i l ity of a _p__e rson 
f_or fai l11 re tQ_d i sc h ar:_ge d uti es i mposed 9QQ!l__fll!!!__Q_y_ih i s  Agt_i s 

Y.QtQ,. 

W lD as§��si n g d_gamages u n�:,ter thi_�_ Act, a,�cou rt �QQnsi d�r:._as 
a m i ti gat i n g  factor evi den ce that t h e  d efen dant empl oy ed 
reasona bl e  d i l i�nce an d took al l _ reasonab l e  p recaut ion s  tQ 
d i sc h ar.9!Ltll� d uti�§_ an d _QbJlg_�jiQns imppsed _ yQo!LJ:tJrrt .... tlYJ:b i s  
Act� 

_(� I he prtncipl_�� of tb� com mQn l aw_,_9q u ity and tb_e l aw mer c h_�n!. 
excep1:_ i nsoJ(:l[ as _ j:�jlre i !lGQn si§1:�n:L_�i ll::!._ib� .. exp r�ss 
prov i s ions of t h i s  Act, supp l ement J hi§__l\ct an d _  conttD_ue_tQ 

a,QQ!_y_, 

* * * 

( p roposed Act )  

65{ 1 ) I n  t h i s  sect ion , " secu red part y " i nc l u d es a rece i ve r. 

(2)  T h e  p ri nc i p l es of the common l aw ,  eq u ity  and the  l aw merc hant, 
except i nsofar as they are i nconsi stent w i t h  the p rov i s i o n s  of 
t h i s  Act, s u p p l ement t h i s  Act and conti n u e  to app l y .  

( 3 )  A l l r i g hts, d ut i es,  or  ob l i g ations ar is i n g  u n d e r  a s ec u r ity 
ag reement, u n d e r  t h i s  Act or  u n d e r  an y other  ap p l i cab l e  l aw 
shal l b e  exerci sed o r  d i sc h arged i n  good fait h  an d i n  a 
commerci al l y  reasonab l e  man n e r. 

( 4 )  A person does not act i n  bad fai th  merel y b ecau se t h e  p erson 
acts w i t h  k now l e d g e  o f  the  i nte rest of some oth e r  person . 

( 5 )  I f  a person, w i t hout reasonabl e  excuse, fai l s  to d i sc h a r g e  any 
d ut i es or  ob l i gations i mposed u pon the person b y  t h i s  Act, t h e  
p erson t o  w hom the  d uty or ob l i g at ion i s  owed h as a r i g ht to 
recover l oss or d amage that w as reasonabl y  foreseeab l e  as l i a b l e  
to res u l t  f rom t h e  fai l u re. 

( 6 )  W h e re a sec u red party ,  w i thout reasonab l e  excu se, fai l s  to 
com p l y  w it h  ob l i g at ions 

(a)  i n  [su bsection 43( 1 2 )  or] secti on 49 o r  50, or 
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( b )  i n  section 1 7, 1 8, 59, 60 or  6 1  and the  col l ate ral i s  
consumer goods, 

the debtor or, i n  a case of non-com pl ian ce w it h  section 43( 1 4) ,  
49 or 50, the person named as debtor i n  a f i n anci n g  statement 
or reg i stration , is d eemed to h ave suffered d amages not l ess 
than t h e  amou nt p rescri bed . 

( 7) W h e re a d ebtor  or other person w ith  an i nterest i n  l an d  or 
col l ateral referred to i n  sections 49 or 50, respecti vel y ,  w i thout 
reasonab l e  excuse, causes the  Reg i strar of Lan d T i tl es or t h e  
Reg i strar to act as p rov i d ed section 49(9 )  or 50(5 ) ,  the  secu red 
party referred to i n  those sections is d eemed to h ave suffered 
d amages not l ess than the amou nt p rescr i bed . 

(8) In  an action for a d efi c iency , the debtor may rai se as a d efen ce 
the fai l u re on the  part of the sec u red p arty to comp l y  w i t h  
ob l i gat ions i n  section 1 7, 1 8, 5 9  o r  60, b ut non-com p l i an ce l i mits 
the r i g ht to the d efi c i ency on l y  to the extent that i t  has affected 
the  r i g ht of the  d ebtor to p rotect the debtor's i nterest i n  t h e  
col l ateral o r  has made t h e  accu rate d eterm i n ation of t h e  
d efi c i ency i m p racti cab l e. 

(9) W h e re a secu red party fai l s  to comp l y  w i th ob l i gations i n  sect ion 
1 7, 1 8, 59 or 60, the on us  is  on the secu red party to show t h at 
the fai l u re 

( a) w he re the col l ateral i s  consume r  goods,  d i d  not affect the 
d ebtor's ab i l i ty to p rotect the d ebtor's i nte rest i n  t h e  
col l ateral b y  redemption o r  rei nstatement of t h e  secu ri t y  
ag reement, o r  otherw i se ,  and 

( b )  d i d  not make t h e  accu rate determi nation of the defic iency 
i m p ract i cab l e. 

( 1 0) Except as otherw i se p rov i ded i n  t h i s  Act, an y p rov1 s1on i n  a 

secu r ity  ag reement or any other ag reement that p u rpo rts to 
excl u d e  an y d uty or on us  i mposed by t h i s  Act, or p u rports to 
l i mi t  t h e  l i ab i l ity of or the amount of d amages recoverabl e  from 
a person w ho has fai l ed to d i scharge an y d uty or ob l i g at ion 
i m posed b y  th i s  Act is  voi d .  
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COM M E NT 

T he re are severa l  i mport ant  d i ffe ren ces b et w ee n  sect i o n  65 of t h e  p roposed 
A ct a n d i ts cou n t e r p art ,  sect i o n  64 of the  e x i st i n g  Act .  E ac h  of  t h es e  w i l l  b e  d ea l t  
w i t h  i n  t u r n .  

Section 65(4) 

Sect i on 65( 2 )  of t h e  ex i st i n g  Act ,  l i ke i ts cou nte r p a rt i n  t h e  e x i st i n g  Act,  
sect i o n  64( 1 ) ,  p resc r i b es a test of good fai t h  for t h e  exerc i se of r i g h ts ar i s i n g  
u n d e r  t h e  Act. W h i l e  t h e  matt e r  h as not y et a r i se n  i n  l i t i g at i on , u n l es s  t h e  matte r  
i s  ad d ressed i n  t h e  l e g i s l at i o n ,  t h e re i s  e v e r y  reason to ex p ect t h at S as k atc h e w an 
cou rts w i l l  b e  as k ed to d eterm i n e  i n  t h e  context of t h e  p r i o r i t y  st r u ct u re of t h e  
Act w h et h e r  o r  n ot act i o n s  tak e n  w i t h  k novJ i ed g e of a p re-ex i st i n g  i nt e rest are 
act i o n s  tak e n  i n  bad  fai t h  if  t h e  res u l t  of t h e  act i o n s  i s  t h at t h e  p re-ex i st i n g  
i nte rest i s  ad v e rse l y affected .  F o r  exam p l e , sect i on 35( i ) p rov i d e d  t h at t h e  f i rst 
sec u r i t y  i nte rest to b e  reg i ste red h as p r i o r i t y .  H o w e v e r ,  i s  t h e  ho l d e r of t h e  
p e rfected sec u r i t y  i n te rest p rec l u d ed f rom asse rt i n g  t h e  p r i o r i t y  g i v e n  b y  sect i o n  
35 ( 1 ) o n  t h e  g ro u n d s  t h at h e  o r  s h e  h as acte d  i n  bad  fa i t h  b y  ta k i n g  h i s  or  h e r  
sec u r i ty i n te rest w i t h  k no w l ed g e o f  t h e  p re-ex i st i n g  sec u r i ty i n te rest? T he matte r 
h as a r i sen  i n  t h e  con text  of  t h e  forme r O n ta r i o  Act ,  b ut the  d ec i s i o n s  of t h e  
Onta r i o  cou rts are n ot r e l e•,;ant  i n  Sas k atc h e w an s i n ce t h e r e  i s  n o  e q u i va l e n t  to 
sect i o n  64( 1 ) of t h e  e x i s t i n g  Act o r  sect i o n  65( 2 )  o f  t h e  p roposed A c t  i n  t h e  Ontar i o  
l e g i s l at i o n  • . 

T h e  Com m i ss i on h as con c l u d ed t h at t h e  matt e r  s h ou l d  b e  s p eci f i cal l y  
ad d ressed i n  t h e  p roposed A ct .  T h i s  i s  t h e  f u n c t i o n  of sect i on 65(4) .  T h e  sect i on 
d ec l a res t h at act i n g  w i t h  k no w l ed g e of a p r i o r  i nte rest i s  n ot ,  b y  i ts e l f, b ad fai t h .  
Of cou rse ,  i f  more  t h an k no w l ed g e o f  t h e  p r i o r  i n te rest i s  i n vo l v e d , t h e  stan d ar d  
of con d u ct req u i red  b y  sect i o n  65 ( 2 )  rnay n ot b e  met.  For  exam p l e, i f  a s u b seq u e n t  
sec u red p arty h as con sc i ou s l y e n co u r a g e d  o r  h as con s p i red w i t h t h e  d e btor to 
g i ve to h i m  o r  h e r  a sec u r i t y  i n te rest t h at t h e  sec u red p a rt y k no w s  w ou l d  v i o l ate 
t h e  te rms of a p r i o r  sec u r i t y  ag reem e n t  to w h i c h  t h e  d ebtor  i s  a p arty , t h e  
con d u ct of t h e  sec u red  p arty m i g ht b e  fou n d  to b e  act i o n s  i n  b ad fa i t h .  

Section 65(5) 

T h e  cou n te r pa rts  to sect i o n  65( 5 )  of t h e  p roposed Act are sect i o n s  64( 3 ) - ( 4 )  
o f  t h e  ex i s t i n g  Act.  T h ere i s  o n l y  o n e  d i ffe ren ce b et w ee n  t h e  ex i st i n g  p rov i s i o n s  
a n d secti o n  6 5 ( 5 ) . T h e  p ro posed Act i m poses l i a b i l 1 ty o n l y  i f  t h e  fa i l u re to 
d i sc h a r g e  t h e  d ut i es or o b l i g at i o n s  i m posed occ u r re d  w i t h o u t  reaso n ab l e  excuse.  
S ect i o n  64( 3 )  of t h e  ex i st i n g  Act d oes n ot p rov i d e  for exon e r at i o n .  H o w e v e r ,  
sect i o n  64( 4 )  a l l o w s  t h e  cou rt t o  tak e  t h e  con d u ct o f  t h e  w ron g doe r i nto 
con s i d e rat i o n  w h e n  assess i n g  d am a g es.  
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T h e  Com m i ss i o n  h as d ec i d e d  t h at ,  w h i l e  i n  most cases ,  t h e  t w o  d i ffe rent  
a p p roac h es are n ot l i k e l y to  p ro d u ce d i ff e r e n t  r es u l ts ,  t h e  a p p roac h em b o d i ed i n  
t h e  p ro posed A ct i s  to b e  p refe r re d .  T he factors t h at sect i on 64( 4)  of t h e  ex i st i n g  
Act req u i res a cou rt to ta k e  i nto con s i d e rat i o n  are factors t h at s h ou l d  g o  to t h e  
i ss u e  o f  I i a b i  i l ty ,  rat h e r  t h an t h e  q u a n t u m  of d am a g es p a y a b l e. 

Section 65(6)  

T h e r e  i s  n o  e q u i v a l e n t  to t h i s  sect i o n  i n  t h e  e x i st i n g  Act.  T h e  p u rpose  of t h e  
sect i o n  i s  t o  t w ofol d .  T h e f i rst o b j ect i ve i s  to p rov i d e  eco n om i c  i n d u ceme n t  to 
sec u r e d  p a rt i es to com p l y  w i t h  t h e  I d e n t i f i e d  p rov i s i o n s  o f  t h e  A c t .  T h e  seco n d 
o b j ect i v e  i s  to p rov i d e  som e  recov e r y  fo r p e r so n s  w hose r i g h ts h a v e  b e e n  v i ol at e d , 
b ut w ho can n ot estab l i s h  t h at t h ey s u ffe red  p rovab l e  d amag es. 

T h e  Com m i ss i o n  i s  con v i n ce d  t h at t h e  estab l i sh e d  ap p roach t o  d amage 
recov e r- y  for n o n -com p l i an ce w i t h  t h e  e x i st i n g  Act i s  i n ad e q u ate.  Of p art i c u l ar 
con c e  n a r e  fac t u al s i t u at i o n s  of t h e  k i n d  t h at a rose i n  Q_g_na d a Permanent  T ruE;J: v .  
T homas [ 1 983] 6 W . W . R . 1 3 1 ( Sas k .  Q. B . ) .  I n  t h i s  case,  a con sumer d e btor w as 
u n ab l e  to sec u re an y l e g al r e d r ess e v e n  t ho u g h  t h e  s ec u re d  p a r t y  fa i l ed 
com p l et e l y to n ot i f y  t h e  d e b to r  as to h i s  r i g h t s  of r e i n stat em e n t  a n d r i g ht of 
r e d e m p t i on .  T h e case e x em p l i f i es t h e  d i ff i c u l ty t h at d e btors face i n atte m p t i n g  to 
q u an t i f y  t h e  l oss s u ffe r e d  w h e n  r i g h t s  g i v e n  to d e b to r s  are  i g nored o r  
i n ad e q u at e l y recog n i z e d  b y  s ec u r e d  p a r t i es.  I n  s u c h  s i t u at i on s ,  t h e  i n a b i l i t y  of 
t h e  d e b to r  to d emon st rate r ecov e rab l e  l oss r es u l ts i n  t h e re b e i n g  n o  san c t i o n  for 
n o n -com p l i an ce w i t h  t h e  p roce d u ra l  r eq u i remen ts of  Part V.  

T h e effect of  t h e  sect i o n  i s  to  a l l o w  t h e  d ebtor ( o r  t h e  p er so n  affected ) to 
recov e r  a n  amo u n t  p resc r i b e d  b y  r e g u l at i o n s  ( w i t h o u t  t h e  n ee d  t o  estab l i s h  actu a l  
l oss ) i f  t h e re i s  i n exc u sa b l e  n o n -com p l i an ce w i t h t h e  s p ec i f i e d  sect i on s. I t  w i l l  b e  
n oted t h  u n l i k e sect i o n  65( 6 ) ( b ) , sect i on 6 5 ( 6 ) ( a )  1 s  not con f i n e d  t o  s i t u at i o n s  i n  
w h i c h  t h e  col l at e ra l  i s  con s u m e r  good s. T h e  u n excu se d  non -com p l i an ce w i t h  
sect i o n  43( 1 4 ) [t h e  r e q u i r em e n t  t h at a d e b to r  o r  p e rson n am e d  a s  a d e b to r  i n  a 
f i n an c i n g  statem e n t  b e  g i v e n  a cop y  of t h e  f i n a n c i n g  statem e n t ] ,  49 o r  50 
[o b l i g at i on to d i sc h a r g e  a r e g i st rat i on u n d e r- I b�  Lan d Jjt l es Ac;1 o r  i n  t h e  P e r sona l  
P r o p e r t y  R e g i st r y )  r es u l ts i n  the ag g r i ev e d  p a r t y  b e i n g  e n t i t l e d  to r ecove r  d eemed  
d am a g es, r e g a r d l ess t h e t y p e  of  co l l ate ra l  ( i f  an y )  t h at may be  i n vo l v e d . T he 
sect i o n  ref l ects t h e  v i e w  of t h e  Com m i ss i on t h at t h e  r i g h t s  p rov i d e d  i n  t h ese 
sect i o n s  are of s u ff i c i e n t  m po r ta n ce to t h e  p ro p e r  f u n ct i on i n g  of t h e  system t hat 
s ec u r e d  p a r t i es  m u st b e g i v e n  an  econom i c  i n d u ce m e n t  to e n s u re t h at t h e  r i g t1ts 
a r  recog n i z e d .  

T h e  s i t u at i o n  i s  some w h at d i ff e r e  w i t h  respect to  r i g h t s  set  o u t  i n  s e ct i o n s  
i 7 , 1 8, 59,  5 0  o r 6 i . I t  i s  t h e  v i ew of t h e  Com m i ss i o n  t h at ,  w he r e  con s u m e r s  are  
i n vo l v e d ,  t e e n fo rceme n t  asp ect of a d eemed  d am a g es p rov i s i o n  i s  req u r e d  s i n ce 
i n  man y s i t  at i o n s  co n s u me rs w i l l  not b e  a b l e  t o  estab l i s h  d amages  w t h  t h e  r es u l t  
t h at sec u r� e d  p a r-t i es w i l l  h a v e  I tt l e  i n d u ce m e n t  to t a k e  s p e c i a l  meas u res to e n su re 
t h at t h e y  com p l y  w i t h  t h e  u r em e n ts of t h e  A ct .  How e ',; e r ,  w he r e  b u s i n esses a r e  
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i n vo l ved , i t  w i l l  n ot b e  d i ff i c u l t  t o  estab l i s h  t h at non -com p l i an ce h as r es u l ted i n  a 
q u an t i f i a b l e  b us i n ess l oss. 

Section 65( 7 )  

W h i l e t h e re i s  n o  e v i d e n ce t h at d e btors have a b u se d  t h e  r i g h ts g i ve n  to 
t h em u n d e r  sect i on s  50 a n d 54 of  t h e  ex i st i n g  Act,  t h e  pote n t i al d oes  e x i st for t h i s  
to occ u r .  To d i sco u rage a b u ses an d st r i k e  a fai r b a l a n ce b et w ee n  sec u re d  part i es 
a n d d e b tors ,  " d eemed d amages"  s i m i l ar to t h ose t h at may b e  assessed  aga i n st 
sec u red part i es u n d er s .65 ( 6 )  may be aw a r d e d  a g a i n st d e b to r s  u n d e r  t h i s  sect i o n . 
How e v e r ,  s i n ce d e b tors  w i l l  often b e  p e r so n s  w ho can not a b so r b  t h e  amou n t  of 
d eemed d amages as a cost of d oi n g  b u s i n ess,  t h e  amo u n t  of d am a g e s  recove r a b l e  
u n d e r  t h i s  p rov i s i o n  s ho u l d  b e  con s i d erab l y  l ess t h at t h an t h e  amou n t  p resc r i b e d  
for sect i on 65 ( 6 ) .  

Sections 65( 8 )-( 9 )  

P r i o r  t o  e n actmen t  o f  Person al  P rop§! rtL Secu r i ty Agts,  cou rts  I n  most 
Canad i an j u r i sd i ct i o n s  t h at h ad Con d i t i o n al S_i:il es Acts con c l u d e d t h at n o n ­
com p l i an ce w i t h  t h e  post - d efau l t  p roce d u ra l  req u i rem e n ts of t h e  Con d i t i on a l  Sa l es  
Acts automat i ca l l y  res u l ted  i n  the  l oss of  t h e  con d i ti o n al se l l e r ' s  r i g h t to recov e r  
t h e  d i fference b et w ee n  t h e  amou n t  of t h e  d e b t  a n d t h e  amo u n t  recov e re d  on  t h e  
sql e o f  t h e  col l atera l  ( t h e  d ef i c i e n c y ) .  I t  w as h e l d i n  Q�n_a d a Perm<!n�nt T r u st v .  
T homas, s u p ra,  t h at t h i s  ap p roac h i s  u n w a r ranted u n d e r  I h e  Pe r so n a l  P rOJJE'!LiY 
9ecurl:tY_ Act. T he Com m i ss i o n  h as con c l u d e d  t h at ,  as a start i n g  p o i nt ,  t h e  
ap p roac h ta k e n  i n  t h e  Canad a e_�rm a n e n t  T r u st case i s  accepta b l e . A ccar d i  n g l  y ,  
sect i on 6 5 ( 8 )  p rov i d es t h at n o n -com p l i an ce w i t h  sect i on s  1 7 , 1 8, 5 9  a n d 6 0  does n ot 
a u tomat i ca i l y  resu l t  i n  t h e  l oss of a r i g h t to a d ef i c i e n c y .  

However ,  the  Com m i ss i on h as con c l u d e d  t h at t h e  matt e r  d oes n ot stop t h e re.  
I t  recog n i zes t h at t h ere  w e re two u n d e r l y i n g  reaso n s  for t h e  pos i t i o n  t a k e n  b y  t h e  
cou rts  i n  t h e  con text of d ef i c i e n c y  recov e r y  u n d e r  Con d i t i Qt:LC!.L $al es Ac;j:§. T h e 
f i rst w as d ete r re n ce. As  noted a bove,  sect i o n  65( 6 )  ad d resses t h i s  a n d ,  i n  t h e  
o p i n i o n  of t h e  Com m i ss i on ,  n ot h i n g  f u rt h e r  i s  req u i re d . T h e  seco n d vJ as t h e  fact 
t h at non -com p l i an ce w i t h  t h e  p roce d u ra l  safe g u a r d s  con ta i n ed i n  t h e  l e g i s l at i o n  
m a y  h av e  a d i r ect effect on  t h e  d ef i c i e n c y  f rom t h e  d e btor . I f  t h e  non - com p l i an ce ,  
{ e. g .  fai l u re to g i v e t h e  p resc r i b e d  n ot i ce t o  t h e  d e btor- )  res u l ts i n  t h e  l oss b y  t h e  
d e b to r  of h i s  o r  h e r  r i g h t to red eem t h e  l atera l  o r  re i n state t h e  ag reement  an d 
t h e re b y  avoi d d i spos i t i on of t h e  co l l atera l  an d a c l ai m  fo r t h e  d ef i c i e n cy ,  t h e  r i g h t 
to a d ef i c i e n c y  s h ou l d  b e  i ost.  If  t h e n o n -com p l i an ce res u l ts i n  a d ef i c i e n c y  c l a i m ,  
t h e  v al i d i ty of w h i c h  can not b e  tested , n o  d ef i c i e n c y  s hou l d  b e  recovera b l e . 
Acco r d i n g l y ,  sect i on 6 5 ( 8 )  of t h e  p roposed Act p ro v i d es t h at t h e  amo u n t  
recov e ra b l e  b y  t h e  sec u red p arty as d ef i c i e n c y  i s  affected b y  t h e  ext e n t  t h at n o n ­
com p l i an ce h as affected t r i g h t of t h e  d e b to r  to p rotect h i s  o r  h e r  i n te rest i n 
t h e  col l ate ra l  o r  h as m a d e  t h e  acc u t�ate d ete r m i n at i o n  o f  t h e  d ef i c i e n c  
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i m p !'act i ca b l e. I t  w i l l  b e  n oted  t h at t he re i s  n o  a u tomat i c  l oss of t h e  r i g ht to a 
d ef i c i e n c y .  T h e  r i g h t i s  l ost on l y  i n  t h e  p resc r i b e d  c i r c u mstan ces. 

T h e  Com m i ss i o n  h as con c l u d ed t h at ,  s i n ce i t  i s  t h e  sec u red p arty w ho h as 
fai l ed to m eet t h e  stat utor y  r e q u i rem e n ts d es i g n e d  to p rotect t h e  d eb to r ,  i t  w ou l d  
b e  u n fa i r i n  some s i t u at i o n s  to p l ace t h e  o n u s  of p roof o n  t h e  d e btor to 
d emon st rate t h e  con se q u e n ces of t h i s  n o n - com p l i an ce .  Acco r d i n g l y ,  u n d e r  sect i on 
65( 8 ) ,  t h e  sec u r e d  p arty  car r i es t h e  on u s  of p roof t h at t h e  fa i l u re t o  com p l y  w i t h 
sect i o n  1 7 , 1 8, 59 o r  60, i n  t h e  con text  of a s i t u at i o n  w h e re a con s u me r  d e btor i s  
i n vo l v e d , d i d  n ot affect t h e  d e bto r ' s  a b i l i t y  t o  p rotect h i s  o r  h e r  i nte rest i n  t h e  
col l ate ral  b y  red e m p t i o n  o f  t h e  col l atera l  o r  re i n stateme n t  o f  t h e  secu r i ty 
a g reeme n t .  W h e re t h e  d e btor is  n ot a con s u m e r ,  the o n u s  to est a b l i s h  t h i s  rema i n s  
w i t h  t h e  d e bto r .  T h e  on u s  t h at i s  p l aced o n  t h e  sec u red  p a r t y  w i l l  n ot b e  d i ff i c u l t  
to d i sc h a r g e  i n  most cases. If ,  for e x am p l e, a case w i t h  facts s i m i l ar to t h ose i n  
t h e  <:_(ln ad a _ Pe rman e n t  Tcu st case comes b efore a S as k atc h e w an cou rt aft e r  t h e  
p roposed A ct i s  ado p te d , t h e  sec u r e d  p a r t y  m i g ht b e  a b l e  t o  d i sc h a r g e  t h e  o n u s  of 
sect i o n  65( 8 ) ( a )  b y  l ead i n g  e v i d e n ce to estab l i s h  t h at t h e  d e b to r  w as a w a r e  of h i s  
o r  h e r  r i g h t to r e d eem o r  re i n state t h e  sec u r i t y  ag reemen t. I n  t h i s  w a y  t h e  
sec u r ed p a rt y  cou l d  estab l i s h  t h at t h e  fa i l u re to g i ve to t h e  d e bto r  t h e  p re sc r i b e d  
not i ce d i d  n ot affect t h e  a b i l i t y  o f  t h e  d e b to r  t o  p rotect h i s  o r  h e r  i nte rest i n  t h e  
col l atera l . A sec u r e d  p a rt y  t h at w an t s  t o  avoi d d i ff i c u l t i es resu l t i n g  f rom an 
i n ad v e rte n t  fa i l u re to com p l y  w i t h  t h e  n ot i ce req u i rements of  the Act can do so b y  
i n sert i n g  a not i ce i n  i ts sec u r i ty a g reem e n ts i n fo rm i n g  d e b to r s  of t h ei r r i g h ts of 
r e d e m p t i o n  an d r-e i n stateme n t. 

W h e 1, e  t h e  non -com p l i an ce g oes t o  t h e  q u est i o n  o f  acc u rate d eterm i n at i o n  of 
t h e  d ef i c i e n cy ,  sect i on 65( 8 ) ( b )  d oes not d i st i n g u i s h  b et w ee n  con s u me r  a n d n o n ­
con s u me r  d e b to rs. I n  al l s i t u at i o n s  of t h i s  k i n d ,  t h e  sec u red  p a rty  car r i e s  t h e  
o n u s  o f  p roof t h at ,  i n  s p i te of t h e  non - com p l i an ce,  i t  i s  p ract i cab l e  to d e t e rm i n e 
w i t h  acc u racy t h e  amou n t  of t h e  d ef i c i en c y .  A g ai n ,  h o w e v e r ,  t h i s  i s  n ot l i k e l y to 
b e  a h eav y o n u s  to d i sc h a r g e. T h e  sec u r e d  p arty  m i g ht b e  a b l e  to d i sc h ar g e  t h e  
o n u s  t h ro u g h  e x p e r t  ev i d e n ce a s  t o  t h e  act u al m a r k et v a l u e  of t h e  col l ate r a l  a t  t h e  
d ate of t h e  sa l e.  I n  s u c h  a s i t u at i o n ,  e v e n  t hou g h  t h e  amo u n t  of t h e  d ef i c i e n cy 
t h u s d et e rm i n e d  i s  l ess t h an t h at c l ai me d , t h e  n o n - com p l i an ce w ou l d  n ot p re c l u d e  
recov e r y  of  the  p ro p e r  amou n t  of t h e  d ef i c i en c y . 

Sect i o n  65( 1 0 ) 

Sect ion  65( 1 0 ) of  the  p roposed Act i s  b road e r  i n  sco p e  t h a n  i ts cou n te r p art 
i n  t h e  ex st i n g  A ct ,  sect i o n  64( 2 ) ,  i n  t h at i t  ad d resses a g reem e n t s  t h at attem pt to 
e l i m i n ate t h e  d u t i es a n d o b l i g at i on s  p resc r i b e d  b y  t h e  A c t  a n d a g reeme nt s  t h at 
p u r por- t  to  l i m i t  I a b i l i t y  o r  t h e  d am a g es recove rab l e  for fa i l u re to d i sc h a r g e  t hose 
d u t i es an d o b l i g at i o n s .  Sect i o n  64( 2 )  of t h e  ex i st i n g  Act ad d resses o n l y  t h e  l atter.  

24 1  



PROPOSE D  ACT S .  6 6  EX I ST I NG ACT S .  6 8 , 6 5 

( ex i st i n g  Act ) 

68 An aooeal  l ies from an order, j u d gment or decision of � j u d ge 
or t h e  cou rt to the Court of Appeal ___ w i th i n  the  t i me an d i n  
�ccordance w ith  the pr�gti ce ai'}_Q_ I![ocecj u_r.e esta,l:lJlshed j_n Jlle 
r u l es Qf_the Cou rt of Ap_p_�al� 

* * * 

( p roposed  Act ) 

66( 1 ) On app l i cation of an i nterested person, a cou rt may 

(a)  make an order d eterm i n i n g  q uestions of p rior ity  or  
entit lement to col l ate ral , or 

( b )  d i rect an act ion to b e  b roug ht o r  an i ssue to b e  t r i ed .  

(2) A n  appeal l i es to the Cou rt of A p peal from an order, j u d g ment 
or d i rection of a cou rt made u n d e r  t h i s  Act. 

COM M E NT 

T he re is  n o  d i rect e q u i v al ent to sect i o n  66{ 1 ) i n  t h e  ex i st i n g  A ct. How ev e r ,  
Sas k atc h e w an cou rts h av e  p roceed ed o n  t h e  b as i s  t h at t h e  j u r i s d i ct i on to d ec i d e  
q u est i o n s  of p r i o r i t y  o r  e n t i t l em e n t  to col l ate ra l  i n  s u m m a r y  ap p l i cat i o n s  i s  
con ta i n e d  i n  sect i o n  63 of t h e  ex i st i n g  Act. ( See Can ad i an I m 12_e r i a l Ban k of 
Qgmm e rce v. Bor g -:_W�.r n e r  �cceptan.�EL Can a d ct ��Lt d .  ( 1 985 ) ,  40 S as k .  R .  202 ( Sas k .  
Q. B. ) . ) W h i l e  t h e re i s  b as i s  for d o u b t  t h at sect i o n  6 3  p rov i d es j u r i sd i ct i on to d ea l  
w i t h  m atters ot h e r  t h an t h ose a r i s i n g  i n  t h e  con text of Part V ( w h i c h  d oes not d ea l  
w i t h  p r i o r i t i es ) ,  t h e  Com mi ss i on i s  o f  t h e  v i ew t h at cou rts s h ou l d  h ave t h e  
j u r i sd i ct i on to d ec i d e  p r i o r i t y  d i s p u tes i n  s u m m a r y  p roceed i n g s  w h e re t h e  
c i rcu mstan ces p e r m i t. I t  i s  fo r t h i s  reason t h at sect i o n  6 6 ( 1 ) h as b e e n  m c l u d e d  i n  
t h e  p roposed Act.  

( ex i st i n g  Act ) 

65 'Nherejn th i s  Agt. .. gtheLthan i n _.§.�ction:::; _5 _ _tg_L_J�� C1n d 34LPMJ 
IV an d t h i s  Part, any_t i me Ls_prescr i b�_cj w i thln__w h i ch or before 
w h ic h  any act or  th i ng mq_§:t b e  dol1!h a j u d_g_�. on a_p__QJi catiqn. 
_ITlaY e�ten_Q_ or �l:lri d ge :the _ _ti me fgr com_Qiil'lnge o n (lny_ terms an d 
c;ond it iQJ1S that he_con.�i cjer_s_j_�Jst arrd n�a§Qn_ab l(3. 

* * * 
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( p roposed Act ) 

67 W here i n  section 1 1  an d i n  sections 36( 1 4) ,  38( 1 3) and 43( 1 4) and 
Part V of t h i s  Act, a t i me i s  p rescr i bed not l ater t h an o r  before 
w h i c h  an act or th i n g must be done, a cou rt, on app l i cation made 
before or after the t i me h as exp i red , may extend or  ab r i d ge,  
con d it ional l y  or otherw i se, the  t i me for comp l i an ce. 

COM M E N T  

Sect i o n  67  o f  t h e  p roposed A c t  e l i m i n ates an y u nce rtai nty associ ated w i t h  
sect i o n  6 5  of t h e  ex i st i n g  Act,  t h e  c i rcu mstan ce i n  w h i c h a cou rt may exte n d  o r  
ab r i d g e t h e  t i m e  fo r com p l i an ce. 

( ex i st i n g  Act )  

§1i1J W he re u n der  t h i s  Act a not ice or an y oth e r  w ri tten matter may 
Q!LQLlS regt,�lr�d to _Q_�_ serv�g.J_ it_ may be served on : 

1ru an i nd i v i d uai , __Qy___Qe rsonal servi ce or b y  reg i stered mai l 
ad�ressed to h i m  at h i s  res i d en ce or  p lace of b usi n ess 
_lln d ,  itb� has more than one p lace of bus i n ess, at any one 
qf h i§_J?I<l�es oJ J.2usi nes_�; 

fA} {lny one or more of the ..m!_rtners; 

fa) al}y ___ person._ havi_n_g, at the  t i me of 
§E:lr\l_i<;!e,contrQI __ Qr: __ management of the 
partne_rsh!.Q_Q�si ness at the p r i nc i pal p l ace 
QLb u§LflE:lSS of _the partners h i p  w i th i n  til� 
pr()v i nce_; 

ill the partnersh ip_;_ 

Utl any one or more of the  partners; 

(CJ <lnY oerson bavlml. <l:t: t h e  __ tJme of _§�r_vice, 
<;!OntrQL_gr manqgement _q_f the ___Rartners h i  p 
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_Qusi_ness at the pri nci R_�L Qi acE:t _Qf b u s i n ess 
of 1:bf3 _!>�rtnersh i p  w it h Ln Jb�-2!"9Y:iJ1J;� 

at the post offi ce -�d d ress of the _ _ I>!il'l9i pal_ p lace qf 
b usi ness of the partnersh i p  w i th i n  the  p rov i nce; 

(£} !i_ bod y corporate, by de l i very_ to the reg istered offi c� __ of 
t hg_bogy corporate or by_ regi stered mai l ad d ressed to the 
bod y corporate at i ts r�istered offi ce; 

(gJ an extra-prov i nc ial bod y _ corporate, b y  de l i very _ t:Q_  1h� 
attorney fQr_ tb�Lf:>_Qcfi:' corporate_ru>_QQJntm:f __ !!I"'Q�r sectiq_YI_ 
268 of The B_us_ioe��_Corporations Act QI:_§�_<:;ticm Z91__gf The 
Non-profit _QQr:Qorations Act or t:J_y _ _r_�g_i ster_ed rn_ai l 
ad d resseg _IQ_Jh� _QQQ1__g>J:Qorate a:t t:t]g_ a_g_<:tr�ss of S!!_ch 
attorn�_,. 

i2J Serv i ce by reg i s_t�re<L 111JiU i s  effected w h�D _:th� ad d ressee 
actual l y  recei ves a not ice or J!!1Y_ other w ri tten matte_L__Qf__!H.>S>n 
the exp i ry of fou r d ays after t h e  dqy __ of reg i stration,  w h i chey_g_r 
i s  -�arUeC! 

ill W h e re a noti ce or any other  _ _w_ritte11__mat:t:er may be serv�ctJ>_y 
regi ster_ed mai l to the  post office ad d ress as i t  appears oo_ __ fl 
regi stered fi nanci n g  statemen:tgr sect.JrJty ag reement an d :  

ill no fi nanci n g  �t:a_tern�nt w as reg u i red _to_t>� r�_gj §t_e reg_an d 
no suffi c ient a_g_g_re§s_ appears on the_ §�<::t.Jrtt:YJ!g reemen:t;; 
or 

f_bj no documE:tnt:_l�Lf_�_gi stered an d the _ §?C:t.J rit:Y_ in:t:erest i s  
.9eemed tQ t>� J�_erJ.ect:ed u n dei_sU b_§<?_gj:ion _ _  IZl3)� 

the nqti ce or:_oth e r  w ri tten matter shaU _be_ served i n  acCQr!iflJJ(;� 
w it_t} _§t.J b section ( 1 ) .  1 979-80, c. _  P-§._1. __ §"- 67. 

* * * 

( p ropos e d  A ct )  

68( 1 ) A noti ce, d eman d ,  other  than a d eman d u n d e r  section 1 8, [or 
copy of a f i nanci n g  statement or ver if ication statement refe r red 
to in section 43( 1 2 )] may b e  g i ven 

(a)  to an i n d i v i d ual , by l eav i n g  i t  w i t h  the i n d i v i d ual or b y  
sen d i n g  i t by reg i stered mai l ad d ressed to 

( i ) t h e  i n d i v i d ual at the  i n d i v i d ual 's resi dence, an d 
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( i i )  w he re t h e  i nd i v i d ual i s  the  sol e p rop r i etor of a 
b usi n ess, the name of t h e  i nd i v i d ual at t h e  ad d ress 
of the b usi ness, 

( b )  to a partners h i p  

( i ) b y  l eav i n g  i t  w it h  

( A )  any one or  more of the general partners, o r  

( B )  an y person h av i n g  at t h e  t i me of t h e  de l i very, 
control  o r  management of the partners h i p  
bus i n ess, or 

( i i )  b y  reg i stered mai l ad d ressed to 

( A )  t h e  partnersh i p ,  

( B )  an y o n e  o r  more of t h e  general partners, o r  

( C ) an y person h av i n g  at the t i me of t h e  d e l i very 
control or  management of the partners h i p  
b us i n ess, 

at the ad d ress of a partnersh i p  b us i n ess, 

( c )  to a corporation,  oth e r  than a m u n i ci pal i ty 

( i ) b y  l eav i n g  i t  w it h  an off ice r  or d i rector of the 
cor porat ion or person i n  charge of  an y off i ce o r  
p l ace of b us i n ess of the  corporat ion,  

( i i ) b y  l eav i n g  i t  w it h  or b y  sen d i n g  i t  b y  regi stered 
mai l ad d ressed to the reg i stered or h ead off i ce of 
t h e  corporat ion , 

( i i i )  w here t h e  corporat ion h as i ts reg i stered or h ead 
offi ce outsi d e  t h e  Prov i nce, b y  l eav i n g  i t  w i t h  o r  b y  
sen d i n g  i t  b y  regi stered mai l ad d ressed to t h e  
attorney for t h e  corporation, 

( d )  to a m u n i ci pal  corpo rat ion b y  l eav i n g  it  w i th  or by 
sen d i n g  i t  by reg i stered mai l ad d ressed to t h e  p ri nc i p al 
off i ce of t h e  co rporat ion or to t h e  c h i ef ad mi n i strat i ve 
off ice r  of the corporat ion,  

( e ) to an associ at ion 
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( i )  b y  l eav i n g  i t  w it h  an offi cer of t h e  assoc i at i on ,  or 

(i i )  b y  sen d i n g  i t  b y  reg i stered mai l ad d ressed to an 
offi cer of t h e  associat i on at t h e  add ress of the  
off icer, an d 

( f )  t o  H e r  Maj esty i n  t h e  r i g ht of Sas k atch e w an as p rov i d ed 
i n  T he Proceed i n_IDLAgai n st t h e  Crow n Act.  

(2)  T he g i v i n g  of a document refer red to i n  s u b section ( 1 )  
reg i stered mai l occu rs 

( a )  w hen t h e  ad d ressee actual l y recei ves t h e  n ot i ce o r  
d emand ,  or 

( b )  except i n  cases w here the postal serv i ces are not 
fu nct ion i n g ,  on t h e  exp i ration of ten days after t h e  d ate 
of reg i strat ion ,  

w h i chever i s  ear l i er. 

COM M E NT 

T h e  p roposed Act ,  u n l i k e t h e  ex i st i n g  Act ,  avo i d s  u se of t h e  t e r m s  " s e rv e " ,  
" se r v es " o r  " s e r v e d " w he n  refe r r i n g  t o  t ran sm i ttal  of not i ces o r  d oc u me n ts f rom 
o n e  p e rson to anot h e r. T h e reason for t h i s  i s  t h at refe r e n c e  to  ' se r v i ce "  of 
d oc u me n ts car r i es w i th i t  t h e  con notat i on of ser v 1 ce of d oc u m en t s  as  p ro v i d e d  i n  
t h e  Q ueen ' s  Ben c h  R u l es of Cou rt o r  ot h e r  l e g i s l at i o n .  S i n ce t h e re i s  n o  i ntent i o n  
t h at t h e  R u l es o f  Co u r t  a p p l y  t o  t h e  t ra n s rn 1 ttal  of n ot i ces a n d d oc u me n ts u n d e r  
t h e  Act,  t h e  Com m i ss i on con c l u d e d  t h at p ote n t i a l u n ce rta i n t y  w ou l d  b e  avoi d e d  i f  
t h e  t e r m  " g i v e n " w e re u se d .  T h e  t e r m  i s  u s e d  t o  r efe r to p e rson a l  d e l i v e r y  a n d 
rece i p t  of t h e  d oc u m e n t  i n vo l v e d  a n d d e l i ve r y " , actu a l  o r  d ee m e d , b y  m a i l .  

T h e  Comm i ss i o n  h as con c l u d ed t h at sect i o n  67 ( 1 ) ( c )  of t h e  ex i st 1 n g  A ct i s  too 
n a r ro w  i n  t h at i t  req u i res t h at d oc u m e n t s  b e  d e l i v e r-ed  to t h e  re g i s t e r e d  off i ce of 
a cor p o r at i o n .  T h e r e  w i l l  b e  s i t u at i o n s  i n  w h i ch t h e  p e r son w ho i s  d e l i v e r i n g  t e 
n ot i ce d oes n ot h av e  t h e  sop h i st i cat i o n  to b e  a b l e  to d et e rm i n e  w h at t h e  
r eg i stered off i ce  of a cor p or at i on i s. Con se q u e n t !  y ,  fai r n ess req u i r e s  t h at t h e  
p rov i s i o n  b e  refo r m u l ated so as to state a r u l e  t h at i s  l es s  d em a n d i n g . It w i l l  b e  
s u g g ested t h at sect i on 65( 1  ) ( c )  c reates p ro b l em s  for l a r g e  o r g an i z at i o n s  s u c h  as 
b a n k s  s i n ce t h e  d oc u me n t  can be d e l i v e re d  to t h e  man ag e r  of a n y b ra n c h  of t h e  
b a n k a n d n e e d  n ot b e  d e l i ve t�e d  to t h e  m an a g e r  i n  c h a r g e  of t h e  b ran c h  

b l e  for t h e  m att e r  t o  w h i c h  t h e  d oc u me n t  r e l ates.  It i s  t h e con c l u s i on of 
t h e  Comm i ss i o n  t h at t h ese p r-o b l em s  are  not s i g n i f i cant .  L a r g e  co r po r at i on s  h av e  
sop h i st i cat e d  s y stems fo r i nte r- n al com m u n i cat i o n .  I n  a n y e v e n t ,  a e l ay i n  g ett i n g  
t h e  d oc u m e n t  to t h e  r ect b ran c h  of t h e  com p a n y I S  n ot l i k e l y to h av e  s i g n i f i ca n t  
con se q u en ces. If t h e  d oc u me n t  req u i res  a f i e  r es p o n s e  w i t h i n  a s e t  p e r i od ot 
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t i me ,  the  fa i l u re to respo n d w i t h i n  t h at t i me rare l y h as automat i c  con se q u e n ces. 
( See e . g .  sect i o n s  1 8( 1 0 ) ,  49( 9 ) ,  50( 5 ) - ( 6 ) ,  65( 5 ) - ( 6 ) . ) T h e re are s i t u at i o n s  i n  w h i c h 
t h e  d e l ay i n  g ett i n g  a n ot i ce to t h e  ap p rop r i ate b ra n c h  of a com p an y  m a y  affect 
t h e  g h ts of a secu r e d  p a rt y .  For  exam p l e , s u c n  a d e l ay may res u l t  i n  a l e n d e r 
m a k 1 n g  f u t u re ad v a n ces o n  t h e  a p p earance of o w n e rs h i p  b y  i ts d e b to r  o f  n e w l y ­
ac q u i red  co l l ate ra l  w h e n ,  i n  fact, the  col l atera l  i s  s u b j ect to  a p u r c h ase mon ey 
sec u r i t y  i n te rest ,  n ot i ce of w h i c h  h as b e e n  g i ve n  to a b ra n c h  of t h e  com p a n y a n d 
n ot i m m e d i ate l y t ra n sm i tted to t h e  b ra n c h  m ak i n g  t h e  l oans.  H o w e v e r ,  t h e  i n c i d e n ce 
of t h i s  ty p e  of p ro b l em i s  too sma l l to b e  a m atte r of g reat con ce r n .  I n  a n y e v e nt ,  

red p art y can u a r d  a g a i n st p ro b l ems m t h i s  con text b s i m p l y  o b t a i n i n g  a 
resu l t  w h i c h  w i l l  d i sc l ose  t h e  ex i st e nce of  a p u r c h ase mon e y  secu r· i ty 
i n  i n v e n to r y  n t h e  possess i o n  o f  t h e  d e btor .  ( See sect i on 34( 2 ) . ) 

It i s  re l e v a n t  to n ot e  t h at " a  not i c e "  u n d e r  sect i on 68 i s  d i ff e r e n t  f rom 
k now l e d g e u n d e r  sect i o n  2 ( 2 ) . Sect i o n  68 m u st be read as a p p l y i n g  o n l y  i n  
con j u n ct i on w i t h  sect i o n s  t h at refer to t h e  d e l i v e r y  of a n ot i ce o r  d eman d a n d w i t h  
sect : o n  43( 1 4 ) .  n d  sect i o n  2 ) , a cor porat i on h as k no w l ed g e ,  i nter:  for 
t h e  r poses of t h e  Act  w w r i tt e n  i nformat i on h as been d el i v e re d  to t h e  
cu r porat i on ' s  r e g i st e r e d off i ce  o r  atto r n e y  for se rv i ce.  I t  i s  n ot possi b l e  fo r a 
co r porat i o n  to h av e  d eemed  k now l ed g e  w h e n  the  w r i tten  i nformat i o n  i s  s en t  b y  
m a i l .  I f  t h i s fo rm of com m u n i cat i o n  i s  u se d , t h e  w r i tten  i nformat i o n  m u st act u al l y  
reac h t h e  co r po rat i o n .  

w 
w i l l  b e  n ot e d  t h at t h e  eeme d  d e l i ve r y r u l e  of sect i o n  

t h e re a r e  d i s r u p t i o n s  i n  postal  se r v i ces. 

( ex i st i n g  Act ) 

2 )  does not 

69ill _W h�re the_re i §_f:!_ cgnfl lc;t betwE!�n !l provi si o n  Qft:h i_,s Act _!in cL<:l 
g_r::_oyi s ioo _ot_Lhi: L irn}tation _ _of QivJ/Rig]J_ts Agt, �Th? ExemptiQ!l§ 
�clz_Jhe [)_i§'ttJ?$S Act_ftt�_AgriculturaLlmQ_lements A ct o_r_ The 
SEJ§katche_l:'!{ltJ�faf]JI___$ec;_i!_rj_Jy __ A ct, t h� _p_[Qyi sion oLJ:hC!1:__ Act 
p r�y�iJ§-" 

(2] W_be r-e the.r�-i_� _ _g_ ct_j:letwg?O Jl provi si o n  of tl:li.s Act Jl...!JCLfl 
__gi___gny _for _th e  prgte£tion _gt__c:�msumers,  Jb_? 

.-:-'-"'-'--'-='-""-'-.o__ of_that Act p r�y_(!jl§,. 

E xcept as_Qjherw i s� p rov i d ed i n  thi§ _ _  Q[_1!11Y_ qthet::_ Act, w h_e.re 
thgq,� i s _{!_confl i cj: between a_QLoyi§iQD of t h i s  Ac::tt�n a  p rov i s i_gn 
of an y�rterJ!L or spec i ill _ ;\_<:.:_:1: oth e r  th<:liL t hose mentioned i n  
suJ,�secti or::t§ Lll an d { 2)._thE! prov i sion qf t h i s  Act p reyg!_i s, 

* * * 
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( p rop osed Act ) 

69( 1 ) If there i s  a confl i ct between a p rov i s ion of t h i s  Act an d a 
p rov i sion of T h e  L i mj_t_ati()n of C i v i l R i g hts Act, T h e  Exempti ot')_§ 
Act, T he D istress Act, T he A g r i cu l t u ral . Imp l ements A�1:. or T h� 
Sask atchewan . fflrm Sec u r ity� Act or a p rovi sion for the 
p rotecti on of consumers i n  an y other Act, the p rov i si on of t h at 
Act p revai l s. 

( 2 )  E xcept as otherw i se p rov i d ed i n  t h i s  or an y other Act, w here 
there i s  a conf l i ct betwee n  a p rov i s ion of the Act and a 
p rov i sion of an y other  Act oth e r  t h an those referre d  to i n 
su b section ( 1 ) ,  t h e  p rov i sion of t h i s  Act p revai l s. 

COM M E NT 

T h e r e  are n o  c han g es of s u b stance i n  t h i s  p rov i s i o n .  

IQill 

( ex i st i n g Act ) 

A refer�nc;;�. i n  an y general oc � §!>�E:lc;i al Act that relate§ t.o a 
_§ecyr:i1YJ.Dterest i_il personal prope[t_y_gLfi xtu re� _ _tQ_w h i c h __ th i s  
Ac;;!_1!.P!>lles, to The Assigflm�m t at Bogk {).fl_kts A ct. The BjlJs �of 
_Q.lll£3_/jct. The Conditional Sg_lf!.S A c;t._or__The_ (;()rporation Securities 
Registration /j�c;_t__ gL flny___pr:Qy i §i on t h e rE!Qf, i s  qe�fl1�d JQ_Q!L� 
referel)_ge tq__ti]J§ Act_9I_.the_gJC[espon d i n g  p rov i siq!J_Q{ thl��c;;:t� 
as _:the ca§_� rm!Y_be_, 

A reference i n  any Act to a chattel mort.9Cl..9��-�ll�Jl note, 
cond it ional sales contrl!c;J;.LJioati ng charge, _pl_��tge.%_ _�§.§i9!1ment 
of bqok __ _d_Eibts, or al'lY__Q_�r i vatiyEL Qf t h ese te rms..__9__r_t9 <!t1Y 
t ransac;ti on w l]jgb_.JJ.ILde r  t h i �LAct i s  __ C! securl1:Y_C!9f�E:lffief'lh_j_§ 
d eemed to be Ci_L�fere�nce to th� correspon d i ng_iyQ� Ot.:::>eC.!,JJ:i1:Y 
�Ci_gr_eement u n d e r  t h i § Act, 

A reference i n  tblLAc;;:L:to� 

W _The A ssignmen_t_Qf Book Debts Act; 

1hl Ih� _Bills of Sale A£t 
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is d eemed to b�_a re_ferenc_e to_j:hat_Act Cl§jt e_�i sted_on tbe d�y_ 
before �:tbe�� G91!lJng_jn_to fo_rgJL_of .th i s _Act. 

* * * 

( p roposed Act ) 

70( 1 ) A reference i n  an y Act, regu l at ion or  w rit i n g  to T h e  Assi g n ment 
gf EkX)_I:LQ��bts _Ag, The BJI I.§_Qf Sai�_ Act, Jhe__�Qondjt ion!:!_I SaJ�� 
Ac:t:. or I he Corpo_ratioll_Secl![iti es Regi stration Act that rel ates 
to a secu r ity i nterest i s  deemed to be a reference to th i s  Act or 
of the correspon d i n g  p rov i sion of th i s  Act. 

(2 )  A reference i n  an y Act to a chattel mortgage, l ien note, 
con d it ional sal es contract, f loat i n g  charge, p l ed ge or assi g n ment 
of book debts or the l i ke,  or any der i vat ive of these forms, i s  
d eemed to b e  a reference to the  correspond i n g  k i n d  of secu r i ty 
ag reement u n d e r  t h i s  Act. 

COM M E NT 

T h e  on l y  c h an g e  of s i g n i f i can ce b et w ee n  t h i s  sect i on a n d i ts cou n te r pa rt i n  
t h e  ex i st i n g  Act i s  t h at i t  con tai n s  n o  e q u i va l e n t  to s u bsect i o n  ( 3 ) .  
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T RANSITION 

( ex i st i n g  Act ) 

l1W T h i s  Act appl ies: 

W to every secu r ity ag reement made after t h i s Act comes i nto 
for:9g_ 

tbJ su b ject to su bsections (2)._�1 and (4 ), to ever_y _ _p_rior 
sec u rity i nterest as d efi ned i n  section 72 w h i c h  is  not 
val i d l y  t�rmi nated .  comp l ete�cons ummated or_�_oforce.Q 
i n  accordance w it h  the  pr ior l aw before tt:t i s_sect_ion com�§ 
i nto force. 

ill T h e  val i d i ty of i!_P rior sec u r i ty i nterest as d efi n�d i n  -�ecti_giL]2 
kLg_overned b y prior l aw .  

W between sec u rij;y_j nterests is d et9rrni_rled__Q}'_Q_[j_()_r_lt:i_�_._jf 
al l of the CQ!'!l�:t.iJlfL _ _§_�cur::_!_ty: _ln�£�§ts____ill"Q§.� ___ u n d�r 
sec u r ity ag reem_E!I}_:l:�_!!nter�_g__ i _ _njg __ !:>�fgre _th!�- AG_t___<pme§ 
i nto for_G_�;__�I]g 

t!:>J b et w ee n  a sec u r ity i n�_re§t_i!n d _j:_h�_j_n_tere§1_Q1 _a_tJ:U_rg 
_p_arty_l� __ d etermi ned _b_y__Q£ior l_��lf_1be t h i  r_g�ar_ty __ �r:osg 
befor:9 t h i s  Act c;omes i nto force an d th_�_sec;�r::_Ltyj_rli�re::?J: 
_fir�e ___!.1 n d e  r__�--se�ldrLi:Y._illlL��I!I�ll:L_�Il� reg_!rttQ __ _p_�fg _r_� 
ttJj_§.A_gt COffi�§_j_IJ_!_Q _fgg;�_, 

_(ill r_t'll�)'!J!l._ ___ ext�siQrJ._ ____ r�fin�_n ci ng_ _ or __ _ _ Q.?_fJ_§_Q_I_i_qg_t_io_Q 
§.Jl[_��mE!rti§ _made �f!�_Jbj§ _Agi_�m�§i nto_fg___r::__��_; 

LtD r�y_qlyi n.JL cr�gjt _tran§�9J:L<LI1§ ___ �r:rt�r�<i_j_fJ1Q __ fQf<:;9 _QI]Q 
�o_jj_11_l!_i_l]_g_ _ _crft�I:-t h i  s_l\_<;_t_G.Om�§_1fltQ_fQLG_�, 

* * * 

( p roposed Act )  

7 1  ( 1 )  I n  t h i s  section an d section 72, 

(a)  " p re reform l aw " means l aw i n  force i mmed i ate l y before the 
com i n g  i nto force of " p r ior l aw " .  
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( b )  p ri o r  l aw "  means l aw i n  force i mmed i atel y before t h e  
com i n g  i nto force of t h i s  Act. 

( c )  " p r ior secu r ity i nterest" means 

( i )  a sec u r ity i nterest as d ef i ned i n  T h�_Personal 
P rope rty Secu r i ty Act R.S.S. 1 978, c. P-6. 1 and to 
w h i c h  t h at Act app l i ed ,  an d 

( i i )  an i nte rest c reated , reserved or p rov i ded for b y  a 
v al i d  secu r i ty ag reement or  oth e r  transaction made 
b efore t h i s  Act comes i nto force that i s  a sec u r ity  
i nterest w i th i n  t h e  mean i n g  of  th is  Act and to w h i c h  
t h i s  Act wou l d  have ap p l i ed i f  i t  h ad b ee n  i n  force 
at t h e  t i me the sec u r i ty ag reement o r  other  
t ransaction w as ente red i nto. 

(2 )  S u b j ect to s u b sect i ons ( 9 )  an d ( 1 0) ,  not h i n g  i n  t h i s  Act affects 
the cont i n ued v al i d i ty an d enforceab i l i ty u n de r  p rior l aw of a 
p r ior  sec u r i ty i nte rest t h at i s  not a sec u r ity  i nterest u n d e r  th i s  
Act. 

(3)  E xcept as herei n p rov i ded , t h i s  Act ap p l i es 

( a) to every secu r i ty ag reement made after t h i s  Act comes i nto 
force, i ncl u d i n g  an agreement t h at renews, exten d s, or 
con so l i dates an ag reement mad e  b efore th i s  Act comes i nto 
force, an d 

( b )  to every sec u r ity ag reement made before t h i s  Act comes 
i nto force that has not been val i d l y  termi nated i n  
accordance w i t h p rer·eform l aw or p rior  l aw before t h i s  Act 
comes i nto force, an d 

( c )  s u b j ect to s u b section ( 5 ) ,  to every p r ior secu r i ty i nterest 
t h at i s  not enfo rced or otherw i se val i d l y  term i n ated i n  
accord an ce w i th p re reform l aw o r  p rior  l aw before t h i s  
Act cc)mes i nto force, 

( e )  to a rece i v e r  ap po i nted b efore or  after t h i s  secti on comes 
i nto force. 

(4 ) Sect i o n s  1 0  and  1 1  do not ap p l y  t o  a sec u r i ty  ag reemen t  
refe r -red to i n  su b sect ion  ( 2 ) ( b ). 

( 5 )  E xcept as p rov i d ed i n  su b sect i on s  ( 6 ) ,  ( 7 ), (8)  an d ( 1 0 ) t h i s  Act 
does not ap p l y  to a p r ior  sec u r i ty i nterest t h at is not a sec u ri ty 
i nterest u n de r  t h i s  Act. 

2 5 1 
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( 6 )  T h e  val i d i ty  of a p rior  sec u r ity  i nterest i s  governed b y  t h e  l aw 
i n  force w he n  the sec u r ity  i nte rest w as c reated . 

( 7 )  T he order of p r ior it i es 

( a) betwee n  p rior sec u r i ty  i nterests i s  d eterm i ned b y  p re 
reform l aw i f  al l t h e  competi n g  secu ri ty i nterests a rose 
u n d e r  sec u r ity ag reements entered i nto before p ri o r  l aw 
came i nto force or t h i s  Act comes i nto force, an d 

( b )  between a p rior  sec u r ity  i nterest an d the i nterest of a 
t h i rd p arty i s  d etermi ned b y  p rereform l aw ,  i f  t h e  t h i rd 
p arty i nterest arose before t h i s  Act comes i nto force an d 
the sec u r i ty i nterest arose u n d e r  a secu r ity ag reement 
entered i nto before p ri o r  l aw came i nto force. 

(8) T he ord er of p r ior it i es 

( a) b et w ee n  p r ior  secu r i ty i nterests i s  d eterm i ned by p r ior 
law,  an d 

( b )  bet w een a p rior secu r i ty i nte rest an d the i nte rest of a 
t h i r d  p arty i s  d etermi ned b y  p r i o r  l a w ,  i f  the t h i rd p a rty 
i nte rest arose b efore th i s  Act comes i nto force. 

( 9 ) T he order of p ri or it i es bet w een an i nte rest ar i si n g  after t h i s  Act 
comes i nto force an d a p r ior sec u r i ty i nterest i s  d eterm i n e d  b y  
t h i s  Act. 

( 1 0) T h e  order of p rior i t i es between an i nterest ar is i n g  after t h i s  Act 
comes i nto force an d a p r io r  secu r i ty i nterest t h at i s  not a 
secu r i ty i nterest u n d er t h i s  Act i s  d eterm i n ed b y  t h i s  Act as 
wou l d  b e  t h e  case i f  the  p rior secu r i ty  i nte rest w e re w i t h i n  t h e  
scope of t h i s  Act. 

( 1 1 )  S u bsections (9)  an d ( 1 0 ) do not ap p l y  w here t h e  p r ior  secu r i ty 
i nte rest i s  

( a )  a l ease for a te rm of more t h an one y ear of house hol d 
fu rn i s h i n gs or ap p l i an ces as part of a l ease of l an d  w here 
the good s are i n c i d en tal to the u se an d enjoy ment of t h e  
l an d .  

( b )  an ass i g n ment of rental payments payab l e  u n d e r  a l ease 
of real p ropert y .  
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( 1 2 ) Notw i t hstan d i n g t h e  repeal of p rerefor-m l aw or p rior  l aw ,  t h i s  
taw cont i n u es i n  force , as i f  i t  h ad not bee n  repealed , to t h e  
extent n ecessar y  to g i ve effect t o  th i s  sect ion an d section 72. 

COM M E NT 

W h i l e  t h e  m att e r  of t ran s i t i on f rom t h e  ex i st i n g  Act to t h e  p roposed Act m u st 
b e  ad d ressed some w h at d i ff e r e n t l y  t h an t ra n s i t i on from t h e  forme r  r e g i me to t h e  
e x i st i n g  Act w as a d d resse d , t h e  con s i d e rati o n s  i n vo l ved are essen t i a l l y  t h e  same. 
T h e  b as i c  i ss u e  i n vo l v e s  t h e  q u est i o n  as to w h at exten t  sec u r i t y  i nte rests c reated 
u n d e r  p r i o r  l aw are to be r e g u l ated by t h e  new r e g i me. T h e ad d i t i o n a l  com p l ex i t i es 
t h at a r e  e n co u nte r e d  i n  t h e  con text of t ran s i t i o n  f rom t h e  ex i st i n g  A ct to t h e  
p roposed A ct a r e  assoc i ated w i t h  t h e  fact t h at a few i nte rests t h at are t r eate d  as 
sec u r i ty i n terests u n d e r  t h e  ex i st i n g  Act a r e  n ot w i t h i n  t h e  sco p e  of t h e  p roposed 
A ct a n d a fe w i nte rests t h at are t re ated as sec u r i ty i nte rests u n d e r  t h e  n e w  Act 
a r e  not w i t h i n  t h e  s co p e  of t h e  ex i st i n g  Act.  I n  ad d i t i o n ,  some accommod at i on m u st 
b e  mad e for sec u r i t y  i nte rests a r i s i n g  u n d e r  p re- PE!rso n (lL P rope_�ec u r i ty _ _8ct 
! aw t h at ,  i n  some respects, remai n o u ts i d e  t h e  sco p e  of e i t h e r  t h e  ex i st i n g  or  
p ro p ose d A cts.  T h e  ap p a r e n t  com p l ex i t y  of sect i on 7 1  is  a p ro d u ct of t h e  n ee d  to 
e n su re  t h at l e g i t i m ate i nte rests a r e  n ot ad v e rse l y  affected t h rou g h  a c h an g e  i n  l aw 
b rou g ht about  b y  t h e  i m p l ementat i o n  of t h e  p ro posed Act. 

T he t e r m  " p r i o r  l aw "  as u se d  i n  sect i o n  7 1  refe r s  on l y  to t h e  ex i st i n g  A ct. 
T h e  p r-oposed Act  w i l l  a p p l y  to sec u r i t y  a g reem e n ts e n te re d  i nto b efore t h e  
e x i st i n g  Act came i n to force. ( See sect i o n  7 1 ( 3 ) ( b ) - ( c ) . ) T h e  o n l y  exce p t i o n  i s  set 
out  i n  sect i o n  7 1 ( 4 )  w h i c h  exem pts  a l l p r i o r  ag reem e n ts f rom the  req u i r e m e n ts of 
sect i o n s  1 0  an d 1 1 . T h e term " p rerefor m  l aw " ,  h as b ee n  adopted to i n d i cate p re­
PeJ:son a !  P rope rty S eQu r i ty A ct l aw t h at p rov i d ed for t h e  creat i o n  a n d r eg u l at i on 
of sec u r i t y i nte rests. 

T h e term " p r i o r  sec u r i t y i nte rest " a s  d ef i n e d  i n  sect i o n  7 1  i n c l u d es i nt er ests 
a r i s i n g  u n d er t h e  ex i st i n g  Act an d sec u r i ty i n te rests ar i s i n g  u n d e r  p re - P e r§>J)Dal 
P rop_t:;rty 8(;3_c; u r i tyn _A_g_1 l a w  t h at fa l l w i t h i n  t h e  d ef i n t i on of " sec u r i t y  i nt e r est " i n  
sect i on 2 ( 1 ) ( n n )  of t h e  ex i st i n g  Act.  It  a l so i n c l u d es i nte rests t h at w e re e x c l u d ed 
f rom t h e  sco p e  o f  t h e  ex i st i n g  A ct b ut w h i c h  w ou l d  q u al i fy as sec u r i ty i n te rests 
u n d e r  t h e  p roposed A ct i f  t h e y h ad a r i se n  aft e r  t h e  Act come s  i nto force. 

One con c e pt u al l y  d i ff i c u l t  p ro b l em t h at req u i res s p ec i a l  t reatm e n t  is t h at 
w h i c h  a r i ses w h e n  an i n te r est t h at i s  a sec u r i ty i nte rest u n d e r  t h e  ex i st i n g  Act i s  
n o  l o n g e r  t r-eated as s u c h  u n d e r  t h e  p roposed A ct. A s  a m atter- of p u b l i c  p o l i cy ,  
i t  w ou l d  b e  n reaso n a b i e  t h at t h e  e n actm e n t  o f  t h e  p roposed A ct w ou l d  r es u l t  i n  
s u c h  a sec u r i ty i n te rest b e i n g  abo l i s h e d .  How ev e r ,  i f  s u c h  i nte rests a re to b e  
p rese r v e d , i t  i s  n ecessal- y  t o  m a k e  s p ec i f i c p rov i s i o n  to t h i s  effect a n d to i d e n t i f y  
a sot Hce o f  p r i or i t y  r u l es to d ea l  w i t h con f l i cts between s u c h  i nte rests a n d 
i n te rests a r i s i n g  u n d e r  t h e  p ro p osed  Act. ( See sect i o n s 7 1 ( 2 )  a n d 7 1 ( 5 ) - ( 8 )  a n d 
7 1 ( 1 0 ) . ) 

2 5 3  



PROPOS E D  ACT S .  7 1 EX I ST I NG ACT S .  7 1  

T he Com m i ss i o n  h as r ev i ew a l l of t h e  p rov i s i o n s  of t h e  p ro pose d  Act a n d 
h as con c l u d e d  t h at g e n e ra l  t ran s i t i o n s  r u l es c a n  b e  u se d  t o  ad d ress t h e  p rob l ems 
t h at a r i se i n  t h i s  con text .  [T h e  i ss u e  ra i s e d  h e re s h o u l d  be cj i st i n g u i s h e d  f rom t h e  
r e l ated , b u t  se p arate i ss u e  as to w h et h e r  o r  n ot t h e  h o l d e r  o f  a sec u r i t y  i nte rest 
a r i s i n g  u n d e r  t h e  ex i st i n g  Act m u st meet n e w  o r  d i ffe r e n t  p e rfect i o n  r e q u i remen ts 
p resc r i b e d  b y  t h e  n e w  Act .  T h i s  m att e r  i s  ad d resse d i n  sect i on 72] . 

It  w i l l  b e  noted t h at t h e  ap p roac h t h at h as b e e n  adopted i s  t h at w h ere  t h e  
i n te rests i n  con f l i ct h av e  a l l a r i s e n  u n d e r  p re-£�.L�Qt}gl P rop e rty SeqJJ:::11Y l aw ,  
n e i t h e r  t h e  ex i st i n g  n o r  t h e  p roposed Act  ap p l i es .  ( See sect i o n  7 1 ( 7 ) . )  W h ere t h e  
i nte rests i n  con f l i ct h av e  a l l a r i sen  u n d e r  t h e  e x i st i n g  Act ,  t h e  ex i st i n g  A ct 
con t i n u es to a p p l y . ( Se e  sect i o n  7 1 ( ) W h e re at l east o n e  of e i n te rests i n  

i ct a rose u n d e r  t h e  e x i st i n g  Act o r  aft e r  t h e  ex i st i n g  carne i n to force, t h e  
ex st i n g  Act a p p l i es .  ( See sect i o n  7 1  8 ) . ) How ev e r ,  w h e r-e a t  l east o n e  of t h e  
i n te rests i n  con f l i ct a rose u n d e r  t h e  p mpose d Act o r  afte r t h e  p roposed  Act came 
i n to t h e  p roposed Act ap p l i es .  ( See sect i on 7 1 ( 9 ) . )  ec i a l r u l es ap p l y ,  
h o w e v e r ,  w he r e  t h e  p r i o r  s ec u r i t y i n te rest i n vo l v e d  i s  o n e  to w h i c h  t h e  p ropos e d  
A ct w o u l n ot ot h e r w i se a p p l y  b ecau se i t  i s  n ot a sec u r i ty i nte re s t  u n de r  t h e  
p roposed  Act .  I n  s u c h  a case, t h e  p ro p osed Act i s  d eemed , for t h e  p u r poses of 
p r i o r i t i es to ap p l y  to s u c h  p r i o r  sec u r i ty i nte r ests.  ( See sect i o n  7 1 ( 1 0 ) . ) 

T h e  o p e rat i on of sect i o n  7 1  i s  d i s p l ay e d  i n  t h e  con text of t h e fol l o w i n g 
s i tu at i o n s. T h ese s i t u at i on s  are  a l l o n es i n  w h i c h  t h e re i s  an  i m po r ta n t  d i ffer e n c e  
b et w ee n  t h e  e x i st i n g  Act  a n d t h e  p roposed A c t .  H o w e v e r ,  t h e  fol l o w i n g d oes n ot 
p �.;� r p o rt to con ta i n a n  ex h a u st i ve e n u m e rat i o n  of a l l of t h e  s i t u at i o n s  in w h i c h  t hese 
d i fferen ces ex i st.  T h e y  have bee n  c h os e n  as exam p l es on l y . 

Defi n i tion of " access ion " - section 1 )(a) ( p roposed Act 

n ot e d  e a r l i e r i n  t i , t h e  d ef i n i t i o n  access i o n " u n d e r  t h e  
p Act ! S  m u c h  b road e r  e r  t h e  ex i st i n g  AcL One of t h e  asp ects of 
t h i s  b road r, d ef i n i t i o n  i s  t h at t h e  p r i o r  str u ct u re  of sect 1 o n  r at h e r  t h an t h e  
r e g u l ar p r i o r i ty st r u ct u re of t h e  Act w ou l d  a p p l y .  I n  p a rt i c u l a r ,  a sec u r i ty 
i n te rest i n  an i te m  of good s t h at w as not a n  access i on u n d e r  p r i o r  l a w b ut i s  a n  
access i o n  u n d e r  t h e  p ro posed Act w ou l d  not h a v e  p r i o r i t y  ov e r  someon e  w i t h  a n  
i n te rest i n  t h e  " ot h e r  g ood s "  u n d e r  sect i o n  38( 4 )  u n l ess  t h e  con s e n t  o r  
acq u i escen ce o f  s u c h  p e rson i s  obta i n e d . N o  s u c h  con se n t  o r  aq u i esc e n ce vwu l d  
b e  n ecessa r y  u n d e r  sect i o n  3 7  o f  t h e  ex i st i n g  A ct .  Howeve r , t h i s  d i ff e r e n ce i n  
t reatm e n t  i i i  n ot p l ace t h e  sec u r i  n t e rest i n  j eo p a r- ,t, n  r i or i t y d i sp ut e  
b et w ee n  t r; e  h o l d e r  of a n  i nte rest i n  t h e  ot h e r  good s a n d t h e  ho l d e r  o f  a sec u r i t y  
i nte rest i n  t h e  access i o n  good s w i l l  b e  d et e r m i n e d  i n  accor d a n c e  w i t h  p n o r  l aw a n d 
not t h e  p ro posed Act.  ( See sect i o n  7 1 ( 8 ) ( b ) .  ) No d o u b t ,  sect i o n  38 of t h e  p roposed 
Act w i l l  a p p l y  to t h e  e n forcem e n t  of t h e  s ec u r i ty i n te r est i n  t h e  acce s s i o n .  ( See 
sect i on 7 1  ( 3 ) ( c ) . ) H o w e v e r ,  i t  i s  t h e  v i e w o f  t h e  Com m i ss i o n  t h at t h e  p roced u ra l  
req u i r em e n ts of sect i o n  38 do n ot d i ffer s u ff i c i e n t l y f ro m  w h at w ou l d h av e  b e e n  
req u i red  u n d e r  p r i o r  l aw t o  j u st i f y  t h e i r exc l u s i o n .  For  exam p l e , u n d e r  sect i o n  
38(8 )  t h e  secu red  p a r t y  m u st r e i m b u rse a p e r so n  w ho h as a n  i n t e rest i n  t h e  ot h e r  
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good s tor a n y d am a g e  to h i s  i nte rest i n  t h e  ot h e r  good s caused d u r i n g  r e mo v a l  of 
t h e  access i o n .  T h e re i s  n o  s u c h  req u i r em e n t  u n d e r  t h e  ex i st i n g  Act  w he r e  good s,  
ot h e r  t h an access i o n s ,  are  attac h e d  to  ot h e r  good s .  How e v e r ,  as  a p ract i ca l  matte r ,  
i t  i s  v e r y  u n l i k e l y t h at p ro b l em s  w i l l  a r i se i n  t h i s  con text.  Good s  i n  w h i ch 
separate secu r i t y  i n te rests are ta k e n  are a l most a i w a y s  of a k i n d  t h at can be 

emov e d  � n t ho u t  d am a g e  t o  t h e  good s t o  w h i c h  t h e y  a r� e  attac h e d .  I n  t h e  v e r y  fe w 
cases w h e r e  a p ro b l em a n ses,  a cou rt h as t h e  p o w e r  u n d e r  sect 1 o n  63( 2 ) ( c )  to 
r e l i ev e  t h e  s ec u red  party  f rom com p l i an ce w i t h  sect i o n  38( 8) .  

Defi n i t i on of  " b u i l d i n g  m ate r i al s "  - Secti o n  2 ( 1 ) ( d )  ( p roposed Act ) 

T h e  d ef i n i t i o n  o f  " b u i l d i n g m ate r i al s "  i n  t h e  p roposed A ct i s  ar g u a b l y  
b r"oad e r  t h at i ts cou n te r p ar-t i n  t h e  ex i st i n g  Act. T h e resu l t  i s  t h at a w i d e r  r,a n g e  
o f  i te m s  c a n  b ecome f i x t u res u n d e r  t h e  e x i st i n g  Act t h a n  u n d e r  t h e  p ro posed Act. 
For exam p l e , i t  m i g ht be t h at i tems s u c h  as exte r n al w i n do w s ,  ext e r n a l  d oo r  f r ames, 
s i d i n g ,  etc. a r' e  n ot w i t h i n  t h e  sco p e  of t h e  d ef i n i t i o n  of " b u i l d i n g  mate r i al s "  i n  t h e  

i st i n g  A.ct ,  b u t are w i t h  n t h e  d ef i n i t i on of t h at term i n  t h e  p ro p osed A ct s i n ce 
H 1 e i r r emo v a l  m i g h t r e s u l t  i n  w ea k e n i n g t h e  st r u ctu re of  t h e  b u i l d i n g  or  e x posi n g  
i t  to w eat h e r,  d am a g e  o r  d et e r i o r at i o n .  Someo n e  m i g ht h av e  a sec u r i t y  i n t e rest i n  
s u c h  i tems ta k e n u n d e r- t h e  ex i st i n g  Act.  W h e n  t h i s  secu r i ty i nte rest comes i nto 
com p et i  w i t h  an  i n te rest i n  t h e  rea i  p ro p e rty  after  the  p roposed Act comes i nto 
effect ,  the  p r i o r i t y p os i t 1 o n  o f  t h e  h o l d e 1r  o f  t h e  secu r i ty I n te rest s d et e r m i n e d  
u n d e r  sect i o n  3 6  o f  t h e  p roposed Act.  ( See sect i on 7 1 ( 1 0 ) . ) T h i s  i s  so even t h o u g h  
t h e  s ec u r i ty i n te rest ta k e n  u n d e r  t h e  ex i st i n g  Act w ou l d  n ot ot h e r w i se b e  t reated 
as a secu r i t y  i n te rest u n d e r  t h e  p ro posed Act.  Pe rso n s  tak i n g  i nt e rests i n  rea l  
p rop e rt y  afte r t h e  p roposed A ct comes i n to fo rce w i l l  b e  fore w a r n e d  o f  t h e  
e l; i ste n c e  o f  a p r, i o r  sec u r i t y i n te r est i n  1 tems s u c h  a w i n d o w s ,  etc .  t h ro u g h  t h e  
m a n d ato r y  r e g i st rat i o n  u n d e r t h e  ex i st i n g  A ct t h at i s  car r i ed ov e r  for t h i s  p u r pose 
to t h e  r e g i me esta b l i s h e d  b y  t h e  p roposed  Act. P rov i s i o n s  e q u i va l e n t  to sect i o n  

2 )  w i  ! h av e  to b e  i n c l u d e d  i n  t h e  r e g u l at i o n s  p rov i d i n g  for r e g i st rat i on u n d e r  
T h? .. _�{'m d Tl:t�s !'-.ct. 

Def i n i tion of a " l ease for a term of more t h an o n e  
J\ct)  

- section 2( 1 ) ( y )  ( p rop osed 

A s  noted ear !  i e r  i n  t h i s  r e p o rt ,  t h e  d ef i n i t i on of a l ease fo r a t e r m  of more 
t h an o n e  ;� a r  t n t e p ro p osed A ct i s  n a r ro w e r  t h an i ts cou n te r p art  i n  t h e  ex i st i n g 
Act i n  t h at ,  u n d e r  t h e  p roposed Act ,  i t  exc l u d es l eases of h o u s e h o l d f u r n i s h i n g s o r  
a p p l i a n ces as PEH-t o f  a l ease o f  l at-, d w h e re t h e  g ood s are  i n c i d e nta l  to t h e  u se an d 
e n J o y m e  t of t h e  l a n d .  T h e  Comm : ss i o n  h as con c l u d ed t h at a p n o r i ty d i s p u te 
b et v1 ee n  t h e  l esso r  u n d e r  a l ease of l a n d  an d h o u s e ho l d f u r n i s h i n g s e n te re d  i nto 
b efo r-e t h e  p ropose d Act comes i n to effect a n d a b u y e r  of t hose h o u se ho l d 
fu r n i s h i n g s w ho ac q u i red  h i s  o r  h e r  i n te rest afte r t h e  p roposed A ct comes i n to 
f( xce s d b e  d et e r m i r: e d  w i t hCJut re g a  d to t h e  p r i o r i t y r l es of t h e  p ro posed 

,; ,- e x i  g )  Act.  See t i o n  7 1 1  ) ( a ) . ) T h e  reason for t h i s  p rov : s i on i s  t h at ,  
s i n ce s u c h  l eases a r e  no l o n g e r  t o  b e  \t.J i t h i n  t h e  r e g u l ator y  r e g i me o f  t h e  p ro p osed  
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Act, t h e  l esso r s h ou l d  not b e  r·eq u i red to ma i n ta i n re g i st r at i on i n  o r d e r  to  p rotect 
p e rso n s  w ho acq u i re i n te rests i n  t h e  good s afte r t h e  p roposed A c t  comes i n to 
fo rce. I f  t h e  b u y e r  ac q u i red  h i s  o r  h e r  i n te rest b efo re t h e  p roposed A ct com e s  
i n to effect, p r i o r  l aw p rov i d es t h e  sou rce o f  p r i o r i t y  r u l es. ( See sect i o n  7 1  (8 ) . ) 

Defi n i t ion of " p roceed s  - section 2(ee )  ( p roposed Act )  

I t  w i l l  b e  n oted  t h at t h e  d ef i n i t i on o f  t h e  con c e p t  of " p roceed s "  i n  sect i o n  
2 ( ee )  of t h e  p roposed Act d i ffers  f rom i ts cou n te r p art i n  sect i o n  2 ( ee )  of t h e  
e x i st i n g  Act i n  t h at i t  states w h at a p p ears  to b e  an ad d i t i on a l  r e q u i reme n t .  U n d e r  
t h e  p roposed Act ,  t h e  d e b to r  m u st ac q u i re a n  i n te rest i n  t h e  p ropert y  c l ai med as 
p rocee d s  by t h e  sec u red p a rt y .  T h e  Com m i ss i on h as con c l u d ed t h at no spec i a l  
meas u res a r e  req u i r e d  t o  accommod ate t h i s  d i ffe r e n ce. I t  i s  t h e  v i e w ot t h e  
Comm i ss i o n  t h at sect i on 2 ( ee )  of t h e  p roposed Act m e r e l y ma k es e x p l 1 c 1 t  w h at i s  
i m p l i c i t  i n  sect i o n  2( ee )  of t h e  ex i st i n g  Act.  

Section 1 78 Ban k Act i nterests - section 4( k )  ( p roposed A ct )  

A s i g n i f i ca n t  t ran s i t i o n al p ro b l em a r i ses i n  t h e  con text of sec u r i ty i n t e rests t h at 
a r i se o u t  of sect i on 1 78 �Cin___L_Ac:! sec u r i t y  a g reeme n ts.  Sect i o n  4( k )  of t h e  
p roposed Act e x c l u d es f rom t h e  sco p e  of t h e  l e g i s l at i o n  a secu r i t y a g reeme n t  
gove r n e d  b y  sect i o n  1 78 of t h e  Ban k Act.  W h i l e  t h e re remai n s  dou b t  i n  t h e  matte r ,  
t h e re i s  o b i ter: d i cta  i n  Ban k of Mon t rea l  v .  P u l sa r  V e n t u res I n c. ang _ _Qj_iy __ QLMoos� 
Jei� [ 1 988] 1 W . W . R. 250 ( pe r  Van c i se J .  at p. 258 ) s u g g est i n g  t h at a sect ion  1 78 
1\§JJ_k A ct sec u r i t y  i nte rest Is a sec u r i t y  i nt erest to w h i c h t h e  ex i st i n g  Act ap p l i es .  
I f  t h i s  d ec i s i o n  r e p resen ts ex i st i n g  l aw ,  the  effect of  t h e  e n act m e n t  of t h e  
p roposed A ct w i l l  b e  t o  p re v e n t  an y f ut u re sect i o n  1 78 i n te rests f rom b e i n g  t reated 
as sec u r i t y  i nte rests. H o w e v e r ,  t h e re remai n s  t h e  q u est i o n  a s  t o  t h e  stat u s  of 
sect i o n  1 78 sec u r i  i nte rests c reated  b efor e  t h e  p roposed A c t  comes i nto force.  

T h e  Com m i ss i on h as d ec i d ed t h at s u c h  p r i o r  i n te r ests m u st b e  recog n i z e d  
u n d e r  t h e  p ro p osed A c t  t o  t h e  exte n t  ( i f  a n y )  t h at t h e y  a r e  recog n i z e d  u n d e r 
ex i st i n g  l a w .  ( See sect i o n  7 1 ( 2 ) . ) T h e re rema i n s  t h e  q u est i o n  as to w r1 at sy stem 
of p r i o r i ty r u l es s ho u l d  b e  a p p l i ed w h e re s u c h  an i n te 1eest comes i n to con f l i ct w 1 t h  
a n  i nt e rest c reated afte r t h e  p roposed Act comes i nto effect. T h e Comm i ss i o n  h as 
d ec i d e d  to ap p l y  i n  t h i s  con text  a s p ec i a l  r u l e  t h at w h e re a p r i or sec u r i ty i nte rest 
comes i n to con f l i ct w i t h  a sec u r i t y  I n te rest a r i s i n g  u n d e r  t h e  p ropos ed Act, t h e  
p r i or i ty st r u ct u re o f  t h e  p ro pose d  Act s h ou l d  a p p l y . ( See sect i o n  7 1 ( 1 0 ) . ) T h i s  
a p p roac h come s  t h e  c l osest to f u l f i l l i n g  t h e  ex p ectat i o n s  of t h e  p e r son w ho 
acq u i res a n  i nte rest u n d e r  t h e  n e w  l eg a l  re g i me .  S i n c e  t h e  p rop osed A. ct does n ot 
ap p l y  to sect i o n  1 78 �fi_fl__k Act sec u r i t y  i nt e rests, i t  h as been n ecessa r y for t h 1 s  
p u r pose to d ee m  t h at i t  d oes.  
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Defi n i t ion of " p u rchase money secu r i ty i nte rest" - sect ion 2( g g )  ( p ropose d A c t ) 

A s  i s  t h e  case w i t h  t h e  d ef i n i t i on of " p roc e ed s "  i n  t h e  p roposed Act,  t h i s  
d ef i n i t i o n  contai n s  ad d i t i on a l  feat u r e s  w h i c h ,  i n  t h e  o p i n i o n  of t h e  Com m i ss i o n ,  are 
i m p l i c i t  i n  t h e  co r re s p o n d i n g  d ef i n i t i o n  i n  t h e  e x i st i n g  Act.  Con se q u e n t l y ,  n o  
s p ec i al meas u r e s  n ee d  b e  ta k e n  to fac i l i tat e  t ran s i t i on .  

Assi g n ments of Rental Payme n ts - section 4(f )  ( p roposed A c t ) 

It w i l l  b e  n ot e d  t h at ea r l i e r  i n  t h i s  r e p o rt t h e  Com m i ss i on recom m e n d ed t h at 
ass i g n m e n ts of r e n t a l  p a y m e n ts a r i s i n g  u n d e r  l eases of rea l  p ro p e r t y  b e  exc l u d e d  
f rom t h e  s co p e  of t h e  n e w  Act an d t h at T h e . L a n d T i t l es Act be ame n d ed to p rov i d e 
a p r i o r i t y  st r u ct u r e for com p et i n g  i n t e rests i n  r e n tal  p a y m e n ts .  I f  t h i s  
recom m e n d at i o n  i s  i m p l em e n te d ,  t h e re w i l l  r e m a i n t h e  q u est i on as t o  t h e  l aw 
a p p l i ca b l e  to p r i o r i ty d i s p u te s  b e t w e e n  an ass i g n ee w ho h as t a k e n  a n d p e rfected 
u n d e r  t h e  e x i st i n g  Act a n  i nt e rest i n  r e nt a l  p a y m e n ts a n d a n  ass i g n ee w ho h as 
t a k e n  a n d r·e g i st e r e d  an i n t e rest i n  t h e  sam e r e n tal  pay me n ts u n d e r  t h e  p roposed 
n e w  p rov i s i o n s  of _Tjl_U<:m cL  T i t l es Act.  T h e  p ro b l em i s  exac e r b at e d  b y  t h e  fact 
t h at t h e  p roposed n e w  p rov i s i o n  d ee m s  t h e  i n te rest t a k e n  afte r t h e  t h e  n e w  
p rov i s i o n  com e s  i n to fo rce to b e  an i nte r est i n  l an d .  T h e  r es u l t  i s  t h at t h e  i n t e rest 
acq u i r e d  u n d e r  t h e  e x i s t i n g  A ct i s  a n  i n te r est i n  p e r so n a l  p ro p e rt y ,  w h i l e t h e  
com p et i n g i n te rest i s  a n  i n te rest i n  l an d .  

T h e  Com m i ss i on h as d ec i d ed t h at t h e  most eff i cac i o u s  w ay to ad d ress t h i s  
p ro b l em i s  to a p p l y to t h e  p r i o r i t y  d i sp u t e  t h e  p r i o r i t y  st r u ct u r e  of t h e  p roposed 
n e w  p rov i s i o n s  of T h �_ L a t}Q_Jj !J e�_ Act a n d to p rov i d e  a t ran s i t i o n  r e g i st r at i on 
p mv i s i o n  ( d ee m e d  r e g i s t r at i o n ) fo r t h e  h o i d e r  of t h e  i nte rest acq u i re d  u n d e r  t h e  
e >: i st i n g  Act.  I t  i s  fo r t h i s  r e ason t h at sect i on 7 1 ( 1 1 ) ( b )  h as b e e n  i n c l u d ed i n  t h e  
p roposed Act a n d t h e p ro p os e d  sect i o n  1 24.3 of Ih e_ lan d_Il!) es 6_gt h as b ee n  
recomm e n d e d . T h i s  p ro v i s i on states:  

(5)  A n ass i g n ment of r i g hts i n  rents to w h i c h  Ibe Per-§9'lal P roperty 

$�gl!rltt Act R.S.S. 1 978, c. P-6. 1 ap pl i es, i s  d eemed to have been 
re g i ste red by caveat agai n st t he t i t l e  to t h e  land u n d e r  l ease, 
an d such reg i strati on con ti n u es for a period of s i x  months after 
t h e  d ate t h i s  sect i o n  comes i n to force. 

It i s  r eco g n i z e d t h at t h e  effect of t h i s  p rov i s i o n  i s  to tem p o r a r i l y  n e g at e  t h e  
b as i c  p r i n c i p l e  of _T h e J__aQQ__JJi:l es �._gJ b y  d eem i n g  t h e  r e g i s t r at i o n  ot a c a v eat. 
H o w e v e r , t e p e r i od of d ee m e d  r e g i st rat i on i s  v e r y  s ho r t .  

Section 1 3  - p roposed A ct 

:3e::t i o n  1 3  of t h e p roposed Act l i m i ts t h e  eff i cac y of aft e r - ac q u i red p ro p e rt y  
a u ses i n  a man n e r n ot fou n d  i n  sect 1 o n  i 3  of t h e  ex i st i n g  Act.  As a con se q u e n ce ,  
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ce rtai n secu r i t y  i nt erests i n  con s u me r  good s t h at a r e  v al 1 d  u n d e r  t h e  e x i st i n g  Act 
cou l d  not b e  tak e n  u n d e r  t h e  p roposed ?.ct .  

T h e  Com m i ss i o n  h as con c l u d e d  t h at t h i s  i s  an  ap p rop i ate case for t h e  
ap p l i cat i o n  of sect i o n s  7 1 ( 2 )  an d 7 1 ( 1 0 ) ,  t h e  effect of w h i c h  i s  to p re se r v e  t h e  
v al i d i t y  an d e n forceab i l i t y  ( u n d e r  Part V of t h e  p roposed Act as a resu l t  of sect i o n  
7 1 ( 3 ) ( c ) )  of t h e  p r i o r  sec u r i t y  i nte rest a n d t o  s u b j ect i t  t o  t h e  p r i o r i t y  r u l es of t h e  
p roposed Act  as i f  i t  w e re a sec u r i t y  i n te rest u n d e r  t h e  Act.  

( ex i st i n g  A ct ) 
72( U Irr_ t h i s  sect i.QD; 

(l:l} .:J:!rior _ _§�c u rity Jr:tterest ·:_m�(;!ns _go _j ntere§:L c.r:..eat� 
r:�serveQ..._pr J:>r:9Yht�d foc_b__y_ a secu ri_ty Qgr_eement or 
Qther t ran§:('!gtion vaiL�L�f!tE:}d or ent.�r:�d i ntoJ..._befor� 
t h i s  sectiQrLc;omes i nt.Q_Jorce, that i s a,n§:�LJ rity _ i nterest 
�i1b1n.Jbe mean i n g of t h i s  Act and to w h i ch t h i s  Act wou l d  
lEtYe app l i ed i f  i t  h ad __ qeen jn__force at the t imJL_tb.� 
.§:.��u r i t_y agreement or  oth e r  tn.=tnsaction w as c reated or 
�nterE:}d i nto; 

ill _:_p ri or _ registrat ion l aw "  means_ Th�  Assignmen t of f)QQk 
flft/;!ts Act, The Bills of S.fJ!.Jl.Act, The Conditional S�fes .f\_czt 
Ibe Corporation Securities Registr.EJtion Act an d segj:jQ_!'l_12 
of The A.aclc;_L!_Iturf!Llmfllilf!1ents A ct. 

i2J A prior sec u r ity j nt�r�§..t.__that,  w hen t h i s  _§�<::tion .C&.n:!�S i nto 
force: 

CU !!n u nexpi red f i l i l}g Qr registration u n der  a _gr!gr: 
registration l aw i s  ... siJt:lkGt to s u bc lause < ill ... _ct��rn�g 
to have bee n  reg i st�[_E:}JL!!DQ �fected u ng_�r::_th i§ 
.Act and ,  su b jeqt __ tg_ _JhJ�L Act, such f i 1 Lil9  Q[ 
regi stration contimJ�§:.J_QLthe u n ex p i red por:11Qn gf 
the fi l i n g o r  reg i §1CEl.t:i9n np�_rjod ; an d  

UU El.FJ. u n expi red regi stration u nder  The Assignmftnt_Qf 
fk>ok Deb ts Act, o.r_ §ectiQD_J 9 of The Bills .oLS.!llfl 
Act, i s  d eemed _ j:Q __ jl_a\f_�_bee n  regi stered �!l_Q 
.P� rfected u n der  .. lbJs_n Act,_and s u c h  reg i stnJ.tiQD 
g:mti n u es for a perjgg _ _gfttu::ee years from tJJ� QCiY 
tbjs section com_��Lln.1Q_.fo_r:.cE:}�an d the f i l i n_g_ __ or 
r�g i st rat ion , as th_� -�El.§� _mllY be, may be fiJrJ:b.�r: 
c.pnti n ued b y  r-�i§tiEl.tiQfJ_ Qf a renewal Stf:!ternen.t 
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PROPOS E D  ACT S .  - - - EX I ST I NG ACT S .  7 2 ( 3 ) - ( 7 )  

u n de r  t h i s  Act w_h e re the secu r i ty i nterest cou l d  
b e  perfected b y  regi stration if  it  w e re to aris� 
(l_fter tbJ§_ Act_�e§_ Lntq__force; �nc:t 

ill i s  cover�si b y  a �istration u n d e r  The Corporatiof] 
$ecuriJles R£JgistrCJJ}on Act i s  geemed _ to __ have t;>_�_en 
reg istered and perfected u n de r  t h i s  Act, and such 
_r�_g_istrat ion conti n ues _from the d ay th i s  section comes i nto 
force unti l djs@arg_f1c:L u n dgr se�tion 5Q, 

(� A _ _p_rior s��u r i ty i nte rest val i d l y c reated , reserved or p rov i ded 
fQ[___JJI!_Qer J!f'lY __ J![i_or_ l aw .  J\'tli c h  gaye_1tu�t i nt�r:_�st tt_l�_ staty§_ of 
<l�rf�<:;_!ed ��u rltyJnter�::;�i:tbg!Jt fi li_fJ9....QL_[_�_gi st r(ltipn un_g e r  
artY_ P-rior _ _r_eg i st_r_ation l aw an d w it hout the sec u red party tak i ng 
pgsse§§i on qfJhe ec>l l atErr�l�_l§__pE!_rfectE,!ct w ithi_r:L the _ _mE_!an i ng_ of 
thi s _ �ct__ as _qf__t hed_9ate _the sec u r ity_j_otere§t attac h ed , an� 
§_U b_j�t to sub_§!tCtion - �tbJ;tt__Q_erfecti on conti n u es for two 
y��rs froflJ the  d � i s  section comes i nto_force, after w h i c h  i t  
t?.ecom�s__!!_I}P�rfect�cl .u nles§ ottle_r!'(_ise pgr::fect�g __ u n d�r__ t h i �_ [\ct. 

1_4} Tb� - t i mE! _ _ _I i m i t_ i n  su bsection ( 3) does n,o�pl y  to trust 
i n g_�tu r_es. 

H>J A _ _prio r  __ secu r i ty i nter:�st that, w hen th is_ _ _  section comes i nto 
forg!� GQIJJQ bctv_g_ !Je�_n _ __Qqj Wl;lS not: 

�2 coy�__red _ _!';l_y__fi l i!!9__or reg i stration u n d e r  a __ _  p rio_r 
r:Eillistr{lti orL IA�  

ill perfecteg _un d e r_ p rior l aw th rou g h  possession of thE! 
col l at�raU!Y _the sec;y red p_�rty; 

m(ly:Ljf_p__e_rmitted by JJJis Ac"t_.lliLQ�rfected b y  reg i str:;:ttion or: 
pgss_essi or:U n accgrgance w i t h_:t:_h is__Act 

1_6) .f\ _pr::jor §..g<:;u ri tyjnter:�..st tha:h_t,.m d�r_th i s  A�t. may __ be p�rfectec;i_ 
tly__it}EL�eQ_ur�g_Qacty's _ta_klD_g_ pgss_�§�j()JL_QL"f:he (;Qfl ater�L i s  
p�[f_ect�g_fgr t h e  Pl!rPQ§e§_gf :th i s  Ac;J___Q_y __ §u c h  Qpsses§]Q!l___I 
�-h�t h e r  §1JCh___I1Q§sessto_r}_OCCt.d_[red before or after t h i s  secti on 
gg_m�s i n:t:g_Jorc�_l!n d nQtw i th s_1an d i ng that_tb_e p rior l aw d i d  not 
_p_er_rnit _:tbEL_Q_e_rfectio_n _ of Jb�E!CU r i ty _ _  i nter�s_!_______b_y___ suc_b 
PQ§§_essign� 

G2 T b_E!_ .J!g[f�c;tion_gf.___l!___p rior sec u r ity i nterest that,  w hen t h i s 
s�ctiQf1 g>ffi_E!§ i ntq_ fqrce, WC!§_ COYE!red_t>y_ an _Uf1.E!Xo i r�d _fi l i rULQ[ 
rE!_gj§:tra_tion_ u n d�r !LJ! r igr:__r�g_i strqtiqn__j<l,'V</_,___ID1g . for _ _  _th e  
p_e r_fectiOrLQf W Qj cp U nQE!r th i§._.t\Ct f)Q. regi strat ion o f  a f i n anc i n_g_ 
§1fitE!mer:�.Ll�req u i r:E!9_. corrti n u e� lJ_n d er_tb i s  _1\<;t. 
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iru A prior sec u r i ty i nterest that, w hen t h i s  s�ti on comes i nto 
force, cou l d  have been,  b ut was not, covered by �fi l i n g or 
regi st rat ion u nd e r  a p rior reg i st rati on l aw an d thatd,m d e r  t h i s  
Act, may be perfected w it hout regi stration of � _fi nanc i l'lQ 
statement �D d  w it hout possession of the col l ateral by t h e  
secu red _party i s  perfecte d �n_d er:: th i s  Act ___ p rov i d ed tb1!L_al l 
other con dl1_:io_f1S for t h!LP_erf�cj:JQ__r:LQfj:_he seg!!rity___i nterg_§j: are 
satjs_fi ?<i. 

* * * 

( p roposed Act )  

72( 1 ) In  t h i s  sect ion , " p rior reg i strat ion l aw "  means 

( a) the l_h_? Corporation Sec u ri t i �s_ _  Re_gi§_tration Ag:t: as i t  
ex i sted before t h e  comi n g  i nto force of T h e  l?_?f§Qnal 
EI:QP_?f!Y Secu r ity Act, R.S.S. 1 978, c.  P-6. 1 an d 

( b )  T h e  Persooal P roperty Sec u r ity Act,  R.S.S.  1 978, c .  P-6. 1 
an d i t  ex i sted i mmed i atel y b efore the  comi n g  i nto force of 
th i s  Act.  

( 2 )  E xcept a s  otherw i se p rov i d ed i n  t h i s  sect ion , a p rior sec u r i ty 
i nterest that,  w he n  t h i s  Act comes i nto force, i s  covered b y  an 
u nex p i red f i l i n g  or  reg i strat ion u n d e r  p r ior reg i strat ion l aw i s  
d eemed to have been reg i stered an d p erfected u n d er t h i s  Act 
an d ,  su b j ect to t h i s  Act, the  reg i stered an d perfecte d  stat u s  of 
such i nterest cont i n u es for t h e  u nexp i red port ion of t h e  f i l i n g 
or reg i st rat ion,  as t h e  case may be, an d may be fu rt h e r  
conti n ue d  b y  reg i st rat ion u n d e r  t h i s  Act i f  

( a )  t h e  p r-i o r  secu r i ty i nterest cou l d  hav e  been 
p erfected by reg i st ration  i f  i t  h ad ar i sen after t h i s  Act 
came i nto force, o r  

( b )  t h e  p r ior  sec u r i t y  i nterest i s  a sec u r i ty i nterest refe r red 
to i n  sections 7 1 ( 2 )  of t h i s  Act. 

( 3 ) A p rior  sec u r i ty i nte rest i s  covered b y  an u nex p i red f i l i n g or 
reg i strat ion u n d e r  p rior  l aw w i th i n  the mean i n g  of su b section 
(2) w here the  req u i rements for perfecti on of the secu r ity 
i nte rest u n d e r  p ri o r  l aw have b een met, w heth e r  or  not t h e  
req u i remen ts for perfection of t h e  secu ri ty i nterest u n d e r  t h i s  
Act have b een met. 

(4 ) For t h e  p u r-poses of s u bsect i o n  ( the req u i rement for 
p erfecti on of a sec u r i t y  i nte rest are met w he n  t h e  secu r i ty 
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i nte rest has t h e  statu s  i n  rel at ion to t h e  i nte rest of oth e r  
secu red parti es, b u yers, j u d g ment c red i tors or the trustee i n  
ban k ru ptcy of the d ebtor,  s i m i l ar to that of an eq u i vale n t  
sec u r i ty i nte rest c reated an d p erfected u n de r  t h i s  Act. 

(5 ) A reg i st rat ion of a p rior  sec u r ity  i nte rest that,  w he n  t h i s  Act 
comes i nto force, has not ex p i red u n de r  p ri o r  reg i st ration l aw ,  
i s  d eemed to cont i n ue for the  p u rposes of p r ior  reg i strat i on l aw 
for the u nexp i red portion of the  reg i strat ion per iod ,  an d may b e  
fu rth e r  cont i n ued b y  reg i st rat ion u n d e r  t h i s  Act. 

( 6 )  A p rior  pe rfected sec u r ity i nterest i n  c rops i s  d eemed to b e  
reg i ste red i n  accordan ce w it h  section 49 as of t h e  d ate t h i s  Act 
comes i nto force an d such reg i stration cont i n u es for a s i x 
mont h s  after t h i s  Act comes i nto force an d may thereafter b e  
cont i n ue d  b y  reg i st rat ion i n  accordance w it h  secti on 49. 

( 7 )  A p rior sec u r i ty i nterest i n  a n  i nstrument i n  t h e  form of a l etter 
of cred i t  or ad v i ce of c red i t  t h at i s  perfected b y  reg i st rati on 
t h at cont i n u es after t h i s  Act comes i nto force i s  d eemed to b e  
p erfected b y  possession i n  accordan ce w it h  section 24 for a 

per iod of s i x months from the d ate t h i s  Act comes i nto force, an d 
t h e reafter t h e  sec u r i ty i nterest i s  perfected by possession on l y  
w hen t he sec u red party has taken actual  possess i on of i t  i n  
accord ance w i t h  sect ion 24. 

(H)  A p r ior, sec u r ity  i nte rest in  accou nts ar is i n g  out of the  p rov i s i on 
of p rofessi on al serv i ces or a secu r i ty i nte rest i n  a c l ai m  for 
d amages or a j u d gment rep resenti n g  a r i g ht to d amages, other 
t h an a r i g ht to d amages i n  tort 

( a) i s  d eeme d  p erfected for t h e  p u rposes of sections 20(a)  an d 
( b ) , an d 

( b ) i s  p erfected for al l other  p u rposes as of t h e  d ate s u c h  
i nterest w as per-fected u n de r  t h e  l aw app l i cab l e  at t h e  t i me 
of i ts c reat i on an d that perfect ion cont i n u es for one y ea r  
from t h e  d ate t h i s  Act comes i nto force, an d t h ereafter i t  
b ecomes u n perfected u n l ess i t  i s  otherw i se perfected 
u n d e r  t h i s  Act. 

(9 )  For t h e  p u r poses of s u b sect ion (8) ,  a sec u r ity  i nte rest was 
p erfected u n d e r  t h e  ap p l i cab l e  l aw w hen the secu red party h as 
com p l i ed w it h  t h e  l aw w it h  respect to t h e  c reat i on an d 
cont i n uan ce of t h e  sec u r i ty i nte rest an d t h e  sec u r i ty i nterest 
h as t h e  status i n  r'el ation to the i nterest of other  sec u re d  
parti es an d b u yers s i m i l a r  t o  that of an eq u i val ent secu r i ty 
i nte rest c reated an d p erfected u n d er t h i s  Act. 
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( 1 0) A p r ior secu r i t y  i nte rest that, w hen th i s  Act comes i nto force, 
cou l d  h av e  b ee n ,  b ut w as not 

( a )  f i l ed or reg i stered u n d e r  p ri o r  reg i st rati on l a w ,  o r  

( b )  p erfected u nd e r  p rior  l aw t h rou g h  possession of the  
col l ateral b y  the sec u red p arty , 

may, i f  i t  i s  a sec u r ity  i nterest that cou l d  h ave b ee n  p erfected 
b y  reg i st rati on or possession u n d er t h i s  Act if it h ad a r i sen  
after t h i s  Act comes i nto force, may b e  p erfected b y  reg i str at ion 
or possessi on i n  accord ance w ith  t h i s  Act. 

( 1 1 )  Sect ion 7 ( 3 ) ,  to t h e  extent t h at i t  req u i res reg i strat ion i n  the 
j u r i sd i ct ion w he re the transferee of the col l ate ral is locate d , 
does not ap p l y  to a sec u r i ty i nterest c reated b efore t h i s  Act 
comes i nto force. 

COM M E N T  

S i n ce t ran s i t i on f rom t h e  ex i st i n g  s ystem t o  t h e  s y stem t o  b e  estab l i s h e d  
u n d e r  t h e  p roposed A c t  i s  q u i te d i ffe re n t  f rom t h e  t r a n s i t i o n  f rom t h e  p re­
Perso n al P rope t�.t:i_ Se£1lr1t}f_ Act r e g i me to t h e  s y stem of t h e  ex i st i n g  Act,  sect ion  72 
o f  t h e  p roposed  Act i s  d i ffe r e n t  i n  m a n y respects f rom i ts cou n t e r p a r t  i n  t h e  
ex i st i n g  Act .  

Sect i o n s  7 2 ( 2 ) - ( 4 )  of t h e  p roposed Act p rov i d e  for t h e  con t i n u at i o n  ot 
r e g i st rat i o n s  effected u n d e r- t h e  ex i st i n g  Act o r  u n d e r  I_bELC_QfPQC<;it i on ��cu r i t i es 
R�Bi§tr:?tigtl .f\_g1, R. S . S . 1 978,  c .  C--39. T h i s  con t i n u at i on a p p l i es n ot o n l y  to t h ose 
i n te rests t h at a r e  sec u r i ty i nte rests u n d e r t h e  p b ut as w e l l to 
i nte rests t h at are  ( o r  may b e )  sec u r i t y  i nte rests u n d e r  t h e  ex i st 1 n g  A c t  b ut w h i c h  
a r e  n ot recog n i ze d  a s  s u c h  u n d e r  t h e  p roposed Act.  T h e  most i m po rt a n t  e x am p l e  
of t h i s  i s  a sect i o n  1 78 B a n k A ct i nte r est.  S i n ce sect i o n  7 1( 1 0 ) s u b j ects t h ese  
i nte rests to the  p r i o r i t y  r e g i me of  t h e  p ro posed Act w he n  t h e y  come 1 n to 
com p et i t i on w i t h  i n te r ests a r i s i n g  aft e r  t h e  p roposed Act  comes i n to force,  a n d 

s i n c e  t h e  con t i n u e d  p e rfect i o n  of t h ese  i nte rests w i l !  b e i m p o rtant w h e n  t h e y  come 

i nto com p et i t i on w i t h  i n te rests a r i s i n g  u n d e r  p r i o r  l aw ,  i t  i s  n ecessary to p e rm i t  
t h e  con t i n u at i o n  o f  t h e  r e g i st rat i of t h es e  i nte r ests aft e r  t h e  p roposed Act com es 

i n to force. 

S ect i on 7 2 ( 5 )  of t h e  p roposed Act i s  d es i g n e d  to p e rm i t  co n t i n u at i on of 
r-eg i st rat i o n  u n d e r  p r i o r  re g i st rat i o n  l aw .  T h i s  i s  i m po rtan t  s i n c e  p r i o r i t i es 
i n vol v i n g  i nte rests a r i s i n g  u n d e r  p r i o r  l a w a r e  d et e r m i n e d  b y  r efe re n c e  to p r i o r  
l aw .  ( See  sect i o n s  7 i ( 7 ) - ( 8 ) . ) 
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Sect i on ) m a k es i t  c l ea r  t h at a d i ff e re n ce b et w ee n  t h e  re g i st r at i on 
req u i remen ts of p r i o r  r e g i st rat ion  l aw an d t h ose of t h e  p roposed Act do not affect 
t h e  con t i n u at i o n  of t h e  p r i o r  re g i strat i o n  u n d e r  t h e  p roposed Act. 

U n d e r  sect i on 37  of t h e  p roposed Act a n ot i ce of a sec u r i t y  i nte rest i n  a 

g row i n g  mp m u st b e  r e g i st e r e d  i n a l a n d  t i t l es off i ce i n  o r d e r  for i t  t o  h ave 
p r i o r i t y  ov e r  ce rta i n s u b se q u e n t l y -acq u i red  i n te rests i n  t h e  l an d  o n  w h i c h  t h e  
c rop i s  g row n .  Ho w e v e r, s i n ce t h e re i s  n o  eq u i v a l e n t  i n  t h e  ex i st i n g  Act t o  sect ion  
37  of  t h e  p ro posed Act ,  a sec u r i ty i nte rest i n  a g row i n g  c ro p  ta k e n  u n d e r  the  

i st i n g  A,ct can b e  p e rfect e d  w i t ho u t  r- e g i st rat i on i n  a l an d  t i t l es off i ce. 
Con se q u e n t l y ,  i t  i s  n ecessar y  to p rov i d e  a p e nod of g race d u r i n g  w h i c h t h e  
h o l d e r s  of p n o r  s ec u r i t y  i nt e rests i n  c ro p s  can b ecome ap p r i se d  o f  t h e  n ecessi t y  
to com p l y w i t h  sect i o n s  37 a n d 49 of t h e  p roposed Act. Sect i o n  72( 6 )  p rov i d es for 
t h i s . It w i l l  b e  n ot e d  t h at t h e  p e r i od a l l o w e d  i s  v e r y  s hort. 

U n d e t' sect i o n  2 (  i ) ( v )  of t h e  p roposed Act ,  a l ette r of c re d i t  or an ad v i ce of 
c re d i t  i s  an  i n st r u m e n t ,  i f  i t  states on i t  t h at i t  m u st b e  s u r re n d e re d  o n  c l ai m i n g  
p ay m e n t. T h e  effect of t r e at i n g  s u c h  l ette rs  of  u e d i t  as i n st r u m e n ts i s  t h at a 
sr::ec u  r i  i n te rest i n  t h e m  can b e  p e rfecte d b y  possess i on u n d e r  sect i o n  24 of t h e  
p roposed A ct an d sect i on 3 1  a p p l i es t o  t h em. U n d e r  sect i o n  3 1 ( 3 )  a g oo d  fai t h  
p u rc h ase r for va l u e  of t h e  i n st r u me n t  h as p r i o r i t y  ov e r  a r e g i stered  s ec u r i t y  
i n te rest i n t h e  i n st r u m e n t. 

Sect i on 7 2 ( 7 )  i s  d es 1 g n e d  t o  p rov i d e  a v e r y  s hort  p e r i od o f  g race d u r i n g  
w h i c h  h o l d e rs of p r i o r  r e g i ste red sec u r i t y  i nte rests i n  t h i s  t y p e  o f  co l l ate ral  can 
be ap p r i se d  of t h e  n ecess i t y  to p e rfect t h e i r i n te r ests by possess i o n  i n  o r d e r  to 

voi d s u b o r d i n at i o n  u n d e  sect i o n  3 1  ( 3 ) .  

Sect i o n  7 2 ( 8 )  p rov i d es a p e r i od o f  d eemed p e rfect i on for sec u r i t y  i n te rests 
i n  accou nts  g e n e rate d  f rom t h e  p rov i s i on of p rofess i o n a l  s e r v i ce s  an d sec u r i t y  
: n te rests i n  c l a i ms fo r d arnages  an d u d g me n ts r e p r,esen te d  b y  d amag es ot h e r  t h an 
a j u d g rr:t, n t  fo r d am a g es i n  tort .  S n ee s u  sec u r i ty i nte r ests are n ot w i t h i n  t h e  
sco p e  o f  t h e  ex i st i n g  Act,  p e rfect i o n  o f  t h e  i n te r est w ou l d  h av e  to b e  effect e d  i n  
acco r d a n c e  w i t h t h e  ap p l i ca b l e  l aw .  A s  a res u l t  of sect i o n s  3 ,  4( c )  an d 4( i )  [ b y  
; m p l i cat i o n ]  of t e p ropose d Act ,  s u c h  sec u r i t y  i n te r ests fal l w i t h i n  t h e  s cop e of 
t e A ct.  h e  effect of sect ion  7 7 )  i s  to reco g n i z e for a p e r i od of o n e  y ea r  h at 
p e rfect i o n  u n d e r  t h e  ap p l i ca b l e  l a w i s  p e rfect i on u n d e r  t h e  p roposed Act .  

Sect i on 72 ( 1 1 )  exem pts f rom the o p e rat i on of sect i on 7 ( 3 )  of t h e  p ro p osed Act 
a sec u r i t y  i n te rest a r i s i n g  u n d e r  p r i o r  l aw .  T h e  reason for t h i s  exc l u s i on i s  t h at 
sect i o n  7 ( 3 )  con tai n s  r e q u i r�erne n ts,  not co n tat n e d  i n  sect i o n  7 of t h e  ex i st i n g  Act, 

th r esp ect to r t u at i o n s  h e re t r:  col l ate ra l  h as b e e n  t r a n sfe r re d  t o  a p e rso n  i n  
anot h e r  J U r i s d i ct ion . It  m i g h t b e  I m poss i b l e  to rneet t h ese req u i rem e n ts becau se 
t h e  s p ec i f i e d  t i me p e n o d s  h ave ex p i red  b y  t h e  t i me t h e  p roposed A ct come s  i nto 
fo rce .  
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( ex i st i n g  Act )  

73 for __ t h e  p u rposes _Qf__g_arryin_g_Qut thet_prov i sioQ§_ gL t h i s  _ _l\_fj; 
accor d i n g to the i r i nt�nh.tbe L i e_�1�Jlant_GQvern_qr_jn_Cou l}�ij 
ITLC!Y_I!lake [Eill u l at ions: 

_(�J p rescrib i_n g a l is1;.....Qf __ .BQQgs th�_as� of --�-bl�h i s  not 
cove_r:ed J:!y_j:h i_§_hc:t_j;>__y __ yj rtu�_q_t_su_bc:;l_au§.EL_(_�{yl(_Yl; 

il>J p rescrjp i n g_ __ t h e  amou n t  of an_y__�tl§.l:rut_to_w h i ch _j;_b� 
�ecu re<;L_p_arty i s  etn:tJj:led_u nQ_�r_s�c:;!_ion J.�_; 

{£} p reSC!"i b i n g  t h e  d ut i es of t h e  [�Qi st rar:_; 

W _pre§c r i b i n g  b us i n ess hou rs foctJ:t�_Qfflg�§_Qf_1_t]�_r:.�.9lillTY 
or __1!!1}'_of theru; 

(� res_p�c:;ti ns_tbe _ r�i?_trY..ill91�dln_g_Jhg_tr�_n�_ltiQO_fr.grrL<:t!lY 
_p r ior __ reg i �in'___? y s��_j;Q_ih_�_§_y_§_t_�m __ �§.t�.QJ i st:L�g ___ Y.Dd er: 
tbL�..t.ct_; 

HJ rflqu i r i  ng_the_.Q.ID'm�nt of f®_§L�n.d. PL�§S:l:tb.in_g__tl]_�_�_rnqi.,L!Jt 
:tJJer:-.?Of _f![l_d U;_e i r: _mgn_ner:_ Qf _ _p�ym�J'It; 

fU f1 nanci  n_g_ __ .§ta_tem_!tl}ts _ __ t!n!L _ _fLfl_<!n9ng__s;_han.9.5! 
§_t�:t_�m�nts_r_�qiJJJ�_d_gc__pe rmLtt�<tJQ_.Q�_r:�_gi st�_r�<J 
in_1b�-L�_9l91ry_y_rglE.!r__:thi§. Q[.l!.flY __ o_ther:A��Lgn ctJ:b� 
m_gn n er_Qt _th.!:ir _ Y_9�-�o_Q_JQC __ r:�_g_u_irln g __ tb_gt_ §.�C:_b 
QQ�_YJI!.€.!111!>. U§QQL __ g_r__an y _Qt 1b�m_,__ m�Jst _ _  .9JL.:LtJQ_�� 
.P.CQY.i d�Q.J>_y _  t.bg_r�gl�:!: rar; 

HD D9_tlQ.� __ _r:�qyj_r�_<L9L 2�.rmlt:t�g_:t_g _.Q� _ _  fii�.Q�_Ij J!cl�r 
_?.�9Ji9J.L�4 _lo __ gJgnt:J_1iJJ�§_Qi.fJ.Q.� _fln.9 _ _ 1h� __ rn.l:!no_� r _gf 
tb�jr__use; 

(bJ .Qresc r i blnfL.tb�_fgr_m_QLfin..Y __ nQtiG�§ _r_<tqYJr�d_gr:_§,ll_Q'-•t�Q 
1Q_Q� _ _gj_y_e;m_yn d er_Jhl� _ A�t__gnd.J::JT9Y i <;!Jo_g_Jg_r:j:t}�i_r.  U§fc!; 

ill p rescr i  � i ng_Jbe_C!ffiQYJJ.:t§ __ Qf cqmp_�n?_<!:U9n J?C!l"Jib l(;,L !J.O d.�r: 
§ect_igr:U?J_; 

ill reg_ u i rJJHLQL_P�rmjtlin.fl_ :th� .Y§�_Qf_fl...§:taJ:�menL :t9 _�onfl[ID 
1l1.JLr.!ill.L�tr:_gtiQn _ _q_t_gny __ finf!n_G.LI'JfL §t.t:rl;e_rn�nJ_ or:Jin�p_s;io_g 
�bao_g� _ _ §:t�t�m�Qt ... g_n_c;t __ Q�nnlttillg__ th� .l!ITI�_n QIII§nt __ 9.f _em 
�_rror .iJ:L.re9l§t�rJn_g .. on __ Jh� _ _p_g_rj:_o1_ 1fl�__r_�_g_j.§!CgLQLi:h� 
r�str.Y .. <:tllQ_Rr�§�ri_!:>iJHLtb� JJmtt.?_ of_§_ys;_b _ _gme_ngm�n:ts_�·-
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__ _________________ , 

f . ' I ,  j 

fn ) 

Q re§c_r::lbinRE!bJ:�_r�yi ation s_, _e_M:�anslqDs or iD�_mbol §1ha:t: 1J!!!Y 
!!E! _ _!!§E!Q__Lo�_fini:!nc iiHL_statement. f i  n an ci!tii_ c h an� 
sj:g.temenJ,__QL �JJY ptl}e_[_fgrm _liutbgri Zf3Q_gr req� i n�g� 
thj�_c:;t_QLLilJ:h_!Liecorc:H n g  or ru::od u_gtion ofjnfo r_mation 
by_ t hf! re9l�tr·g.r� 

ggye_r·n i ng_j:he_r,:i_ght QU _§_eC_l.l re9 Qarty_j:g J n djc:;ate thE! 
J!!Dir!lL of ,:ti me _ci u rjn_g__�_h i cJl �fi_nanci n g_ st�teme_nt or  

_ _5! 
fln<tn�i n g _�h<lnB� _ _§tatement _ _  renE!_w i_n g__th� [l nanci n g  
§1:_gtemE!nt _§hal l _be J'�ff�ti ve; 

!1E!finJng_!:\_r:lL�9_rd gr e�p_re::;si orL used_lri_j:h i s  __ Act_ t hatJ.§ 
rgg !J i LE!_d tQ_ b�_Q(3fi n�cLi n the  _ rE!R_VI i;itiQO_§; 

p_r�sc[ibi nR an_y_matter:-_r�q u i rep_9_r (lutl'lori:?eQ_py_t_bi s_ Act 
to be _prescr i b eg by_ reg_IJ iatign. 

* * * 

( p roposed Act ) 

73 T he L i e uten an t  Governor i n  Cou nc i l may m a k e  reg u l at ions 

p rescr i b i n g  the k n d s  of good s t h e  l eases of w h i c h  are not 
w i th i n  the scope of the Act , 

( b )  p rescr i b i n g  t h e  d ut i es of t he Reg i strar, 

( c )  p resc r i b i n g t h e  l ocat ion  an d hou rs for the off ices of the 
Heg i st rar· o r  any of t h em, 

( respe:ct i n g  t he Reg i st r y ,  i nc l u d  n g  the  t r,an si t ion  f rom an y 
p r i o r  reg i stry system to t h e  system estab l i s hed b y  th i s  
/\ct, 

( e )  req i ri n g  t h e  pay me n t  of fees and p r·escr i b i n g t h e  amou nt 
of t h e  fees an d t h e  man n e r  of p ay men t of t h em, 

( f )  p r esc r i b i n g  t h e  t i me, p l ace an d a l l oth e r  matte r s  
pe rta i n i g tc.1 the reg i st ration of documents that may or 

a re n�q u i  �-ed to n::g i stered u n der t h i s  Act, 

( g ) resc r i  b i n g  

( i )  t h e  form, content  an d man n e r  of u se of fi nanci n g  
staterne nts an d fi n anc i n g  chan g e  stateme n ts to b e  
u sed t o  reg i st e r  sec u r i t y  i nte rest u n de r  t h i s  Act, 
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( i i )  t h e  form, content and man ner of u se of not ices 
refer red to i n  t h i s  Act, i nc l u d i n g  not i ces reg i stered 
u n d e r  sect ion 49 i n  a l an d  t i t les offi ce,  

( i i i ) t h e  man ner i n  w h i c h  col l ateral , i nc l u d i n g  p roceeds 
col l ateral , i s  to b e  d esc r i bed in  f i n an c i n g  stateme n ts 
an d p rescr i b i n g  w hat k i n d s  of goods may be  
d escr i bed in  part by  ser i al n u mb e r  and w hat k i n d s  
of goods must b e  d escr i bed i n  p a rt b y  ser i al 
n u m ber ,  

( h )  p rescr i b i n g  the  t i me, p l ace and al l oth e r  matte rs 
p e rtai n i n g  to searches of t h e  Reg i stry and t h e  method of 
d i sc los u re of reg i stered i nformation i ncl u d i n g  the  form of 
a search resu l t, 

( i )  req u i r i n g  or  p e rm i tt i n g  t h e  use of statements to confi rm 
t h e  reg i st ration of i nformation on fi nanci n g  statements an d 
f i nanci n g  chan ge statements, 

( j ) permitti n g  the Reg i st rar to amen d  a reg i stration t h at 
contai n s  an error  caused b y  t h e  act of t h e  Reg i st ra r  or 
reg i stry emp l oy ees an d p rescr i b i n g  t h e  l i m i ts of the 
ame n d ments, 

( k ) p rescr i b i n g  ab b rev i at ions,  expansions or  sym bol s that may 
be used i n  a f i nanc i n g  statement, f i nanci n g  c han g e  
statement  o r  oth e r  form, not i ce or doc u ment u sed i n  
con n ection  w i th  t h e  reg i strat ion of sec u r i ty i nterests or 
the  d i sc losu re of i nformation i n  t h e  Reg i stry , 

( I )  p rescr i b i n g  the  l en gt h  of t i me d u ri n g  w h i c h  a reg i st ration 
i s  to be  effect i ve an d t h e  man n e r  in  w h i c h  t h e  p e r i od of 
t i me i s  to be i n d i cated ,  

( m )  p rescr i b i n g  t h e  maxi m u m  amou nts of compensati on payab l e  
o r  recove ra b l e  u nd e r  section 52 to 54, 

( n )  d efi n i n g  any word o r  ex p ression used i n t h i s  Act t h at i s  
req u i red to b e  d ef i ned for t h e  p u rposes of t h e  
reg u l at ions,  

(o)  author i z i n g  t h e  Reg i st rar to  mak e  arran g ements p rov i d i n g  
for t h e  d efe r red payment of fees an d c h arges an d 
p rescr i b i n g  con d i t ions that m u st b e  met i f  t h e  
ar ran g ements are to b e  made avai l ab l e  o r  cont i n ue t o  b e  
mad e avai l ab l e  to parti c u l ar persons, 
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( q )  p rescr i b i n g  t h e  amou nt of an y charge to w h i c h  a sec u red 
party or person named as a secu red party i n  a f i nanci n g  
statement i s  ent it l ed u n d e r  sections 1 8  an d 64, 

( r )  p rescr i b i n g  t h e  amou nt of d amages payab l e  b y  a sec u red 
party u n der  secti on 65, 

( s )  p rescr i b i n g  an y matter req u i red or authori zed b y  t h i s  Act 
to be p resc r i b ed by reg u l at ion.  

( ex i st i n g  a n d p ro posed Act ) 

74 T h e  C row n i s  bou n d  b y  t h i s  Act. 
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