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1 Transcri pt of Proceedings

2 (Reconvened at 9:01 a.m)

3 COMM SSI ONER Mac CALLUM: Good nmor ni ng.

4 ALL COUNSEL: Good mor ni ng.
0901 5 COMM SSI ONER Mac CALLUM: M. Kyl e.

6 DAVID W LLI AM KYLE, conti nued:

7 BY MR. HODSON:

8 Q Good morning, M. Kyle. | thought maybe we woul d

9 just pick up on a couple of topics we discussed
09:01 10 yesterday afternoon that |I'm not sure we quite

11 finished.

12 The first one dealt with this

13 notion of the floodgates argunment and that, |

14 t hi nk, my understanding is that at the time your
09:01 15 Comm ssion was put in place there were sonme who

16 were concerned that this would give rise to a

17 fl oodgate of applications; is that right?

18 A | think that's right, yes.

19 Q And can you coment on, and | think you described
09:02 20 t he nunber of applications, but over the course of

21 your nine years on the Comm ssion, did you notice

22 an increase in the nunber of applications that

23 came in?

24 A It seens that the rate of applications remained
09:02 25 remar kably constant throughout the life of the
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1 Comm ssion, and that extends up to the present

2 time, that new applications come in at the rate of

3 between 70 and 80 a nmonth, and that's been

4 remar kably consistent over the life of the
02:02 5 Comm ssi on.

6 If I mght just assist, and |

7 don't want to get stuck too nuch into nunbers

8 because they can be confusing, but if we take as a

9 rough figure that something in the order of 8,000
09:02 10 applications have been dealt with and cases

11 cl osed, of those 8,000, about a third of them

12 don't get off first base because they are

13 applications made by applicants who have not

14 previously appeal ed, and we were | ooking yesterday
09:03 15 at section 13 of the 1995 Crim nal Appeal Act

16 which requires there to have been a previous

17 appeal and the Comm ssion cannot make a reference

18 other than in exceptional circunstances where

19 there hasn't been an appeal, so something in the
09:03 20 order of a third of the applications received are

21 cl osed without any referral because that previous

22 appeal condition is not net.

23 Q Sorry, if | can just pause there. Wuld those

24 applicants be entitled to go to the Court of
09:03 25 Appeal for an extension of time?
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1 A Yes.
2 Q And seek the remedy without going through your
3 gate, so to speak?
4 A Yes, and of course if they do that and are refused
02:03 5 an extension of time in which to appeal, they then
6 qualify -- then they get over the first hurdle as
7 far as we're concerned.
8 Of the remaining, the
9 applications which then remain after that third is
09:04 10 knocked out, the Comm ssion introduced a process
11 for, in which it endeavours to identify, in
12 relation to each application received, whether it
13 appears on the basis of the issues raised that the
14 case can be closed; in other words, brought to
09:04 15 conpl etion, the investigation and review can be
16 done with a modest amount of effort which we fix
17 at five working days, so if we think a case can be
18 closed with five caseworker days of effort on
19 investigation and review, they will be dealt wth
09:04 20 somewhat nore quickly than applications which
21 require a nore extensive investigation and review,
22 and of the applications which remain after the
23 appeal cases have been knocked out, something in
24 excess of half, approaching two-thirds of the
09:04 25 remai nder are dealt with by this more stream i ned
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1 and qui cker process. | mean, it m ght be thought

2 that these are cases which are nore likely to

3 result in a non-referral, but in fact the rate of

4 referral is approximately the same for the cases
0905 5 which are fast-tracked.

6 COMM SSI ONER MacCALLUM: So how much of the

7 remai ning two-thirds gets through the fast track?

8 A About between a half and two-thirds.

9 COMM SSI ONER MacCALLUM: Of the two-thirds?
09:05 10 A Yes.

11 COMM SSI ONER Mac CALLUM: | see. And what

12 ki nd of a popul ation pool are we speaking about

13 for this 70 to 80 cases per month?

14 A The popul ation of the United Kingdom at the anount
09:05 15 | think, if you exclude Scotland, is about 65

16 mllion.

17 COWM SSI ONER MacCALLUM:. And you don't take

18 Scottish cases?

19 A No, Scotland has its own separate conm ssion.
09:05 20 COWM SSI ONER MacCALLUM: ©Oh, | see. So how

21 much -- what was the sum again, 70, 80 mllion?

22 A It's about 65 mllion | think is the popul ati on of

23 Great Britain at the monment.

24 COWM SSI ONER Mac CALLUM: Ckay, thank you.
09:06 25 Excl udi ng Scotl and?
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1 A Yes.

2 BY MR. HODSON:

3 Q And maybe | should have clarified that earlier,

4 your Comm ssion deals with cases in England, Wles
09:06 5 and Northern Ireland; correct?

6 A Yes.

7 Q And that Scotland has a simlar comm ssion, which

8 we won't get into, but they have a conmm ssion

9 that's simlar in nature to your Comm ssion?
09:06 10 A Yes.

11 Q So just on the nunbers, about 70 to 80 a nmonth; is

12 that right?

13 A Yes.

14 Q The nunber. And the third that are fast-tracked,
09:06 15 the five working day matter, that some of those

16 then do get referred?

17 A Yes.

18 Q And so in five working days you are able to review

19 a file and determne that a reference ought to be
09:06 20 made?

21 A Yes.

22 Q And can you give us sone idea, what types of cases

23 are those, or what is it that jumps out of those

24 cases that allows a reference to go that quickly?
09:06 25 A Well, the cases which result in a reference where
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1 it appears from on the face of the application

2 when it's received that there is sonme stunningly

3 significant point which appears to give rise to

4 concerns about the safety of the conviction, and
09:07 5 t hat point can be easily identified and expl ai ned

6 wi t hout there having to be any significant further

7 i nvestigation.

8 Q Okay. And it's also nmy understanding that the,

9 when the CCRC was created, that you also deal with
09:07 10 convictions out of the Magistrates' Court?

11 A Yes.

12 Q Which is, | think, my understanding, is a -- would

13 be | esser offences? The Crown court deals with

14 serious or nore serious indictable offences and
09:07 15 the Magistrates' Court is |lesser offences?

16 A Yes.

17 Q And so of those 70 to 80 a nonth, some of those

18 woul d be from Magi strates' Court?

19 A Very few.
09:07 20 Q Very few?

21 A Yes.

22 Q Is it fair to say that most of the applications

23 you would receive would be for serious crimes?

24 A That's true, yes.
09:07 25 Q And that you don't get the -- not to differentiate
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1 bet ween crimes, but a conviction for, you know,

2 traffic offences or things of that nature are

3 generally not matters that come to your

4 Comm ssi on?
0908 5 A Generally that is the case, although the

6 interesting thing, if | can just introduce a

7 lighter note here, is that those people who do

8 apply having been convicted of traffic offences in

9 the Magi strates' Court, there seenms to be no other
09:08 10 class of person who feels so aggrieved about the

11 injustice of their situation than the person

12 convicted of careless driving, but very few,

13 mean, | think less than 8 percent of the

14 applications come fromthe Magi strates' Court.
09:08 15 Some of them are quite

16 serious, we had one which | had dealings with in

17 my | ast year at the Comm ssion which involved a

18 nunber of asylum seekers being prosecuted for

19 of fences related to traveling on false
09:08 20 docunentation to get to the United Kingdom and

21 they in fact pleaded guilty in the Magi strates'

22 Court, but we referred the case on the basis that

23 as it appeared to us, the prosecution was an

24 abusi ve process because it was in breach of the
09:09 25 United Kingdom s treaty obligations under the
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1 refugee convention, so sone of the cases in the

2 Magi strates' Court can be significant, but we

3 don't get very many applications.

4 Q Would it be correct to say that nost of the cases
0909 5 woul d be hom cides, sexual assaults, fraud,

6 burglary, serious crimes of that nature?

7 A Yes. I n percentage terms, by far the greatest

8 number of applications relate to serious sexual

9 of fences.
09:09 10 Q We tal ked yesterday a bit about the media and |I'm

11 wondering if you could tell us how the CCRC dealt

12 with the media when you were created and,

13 secondly, to comment on what has happened as a

14 result of the CCRC being in place for nine years
09:10 15 and how the media has taken part in the process.

16 A Yes, | would be happy to do that. It's somet hing

17 which | gave thought overnight after you,

18 M. Comm ssioner, had raised the matter of medi a

19 interest, and | thought it m ght be relevant if |
09:10 20 just mentioned that prior to the establishment of

21 the CCRC, there were a nunmber of investigative

22 journalists who took an interest in m scarriage of

23 justice cases, and two television prograns in

24 particul ar, a BBC program call ed Rough Justice and
09:10 25 an i ndependent television programcalled World in
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1 Action had a great deal to do with investigating

2 and broadcasti ng programs about possible

3 m scarriages of justice.

4 | ndeed it was World in Action
09:10 5 which | think was very significant in uncovering

6 the problems which had arisen in the Birm ngham 6

7 case, but the Rough Justice program on the BBC did

8 a number of series over a nunber of years in which

9 they identified cases which they believed to be
09:11 10 m scarriage of justice and they did, a nunber of

11 cases did get back to the Court of Appeal as a

12 result of the investigation done by those

13 prograns.

14 When the Comm ssion, the CCRC
09:11 15 came into existence, we did have a nmeeting with a

16 nunber of people who had been concerned with

17 investigating m scarriage of justice which

18 i ncluded investigative journalists and reporters

19 from Rough Justice and World in Action and what we
09:11 20 were interested to hear from them was we said to

21 them right, well, we're new, we're about to

22 enmbark on this exercise, what advice do you have

23 for us about investigating m scarriage of justice,

24 and they were able to give us the benefit of their
09:12 25 experience, but interestingly, the comon theme
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1 was if there has been a m scarriage of justice,

2 you al ways get a smell of it.

3 Now, if you are having to

4 choose which case you investigate for the purpose
09:12 5 of making a television program you can indul ge

6 yourself in the exercise of seeing whether you

7 think the case has a snmell about it. W can't do

8 t hat because we're not restricted in the nunmber of

9 cases -- if we receive an application we have to
09:12 10 review it, we can't pick and choose which ones we

11 do, so that -- but that was quite an interesting

12 observation from the journalists who made these

13 prograns.

14 What is significant is Rough
09:12 15 Justice -- | don't think since the beginning of

16 the Comm ssion's existence the World in Action has

17 done any exposés on mi scarriage of justice. Rough

18 Justice did another series, but to all intents and

19 pur poses, that particular program has now fizzled
09:13 20 out and, indeed, the presenter of Rough Justice,

21 David Jessel, is now a member of the Crim nal

22 Cases Revi ew Comm ssi on.

23 Q Okay. And so prior to the CCRC being in place

24 then, is it ny understanding then that the media
09:13 25 in Engl and woul d have played a fairly significant
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1 role in publicizing the plight of people alleging
2 wrongful conviction and putting in the public
3 domain the basis of that clain?
4 A That is right, but there is a link here between
0913 5 somet hi ng we were tal king about yesterday again in
6 response to the Comm ssioner's interest in this
7 particul ar area, that we were tal king about
8 whet her the Comm ssion prefers to control and deal
9 with its own investigations and would prefer
09:13 10 private investigators or journalists not to become
11 i nvol ved.
12 There was a particular case
13 whi ch was the subject of a Rough Justice
14 investigation, the case of Anthony Steele, which
09:14 15 happens to be a case which | was responsi ble for
16 prosecuting when | was in the director of public
17 prosecutions' office. He was convicted of the
18 mur der of a young woman who was wal ki ng on her way
19 to work along a disused railway |ine which was a
09:14 20 foot path in Yorkshire and she was battered to
21 death with a rock and Anthony Steele was arrested
22 as a result of eye witness evidence that he had
23 been seen wal ki ng down the valley side towards the
24 path and he confessed to the nurder and he was
09:14 25 prosecuted and convi ct ed.
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1 The first appeal was, the

2 ground of appeal was that -- related to the

3 turning off of the life support machi ne and

4 whet her that was a break in the chain of causation
09:14 5 which the Court of Appeal gave very short shift

6 to. Rough Justice did an investigation and |

7 remenber watching the program thinking as |

8 watched it, well, this is mere argunment, it's not

9 really introducing anything new and, furthernore,
09:14 10 insofar as the witnesses who the program

11 interviewed were being asked whether they really

12 seen what they said they had seen at trial,

13 couldn't help noticing that the geography of the

14 area and the lines of sight seenmed to have changed
09:15 15 quite radically because of new housing

16 devel opnment, and so the |line which Rough Justice

17 appeared to be pursuing around this seened to be

18 fl awed because of a number of matters. That --

19 t he Rough Justice program didn't result in any
09:15 20 further action.

21 When the Comm ssion came into

22 exi stence, Anthony Steele applied to the

23 Comm ssi on. |, of course, had nothing to do with

24 t he case because | had been, | had had this
09:15 25 earlier responsibility for it, but the focus of
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1 the Comm ssion's investigation was on the
2 reliability of Anthony Steele's confession because
3 by the time the Conm ssion was considering the
4 case, there had been considerabl e advances in
0915 5 psychiatric and psychol ogi cal understandi ng of the
6 way in which people confess to offences they
7 haven't commtted and indeed the case was referred
8 to the Court of Appeal on the basis of new
9 psychol ogi cal evidence as to the reliability of
09:16 10 the confession and M. Steele's conviction was
11 guashed on that basis.
12 Q Okay. And so over the course of the nine years,
13 t hen, you were involved in the Comm ssion did you
14 see the role of journalists change then? What
09:16 15 was -- did there seemto be more of an acceptance
16 t hat the Comm ssion would be investigating and
17 uncovering these matters?
18 A That seens to have been the case so far, yes.
19 There was a brief production of another television
09:16 20 program called Clear My Nanme, the object of which
21 appears to be to bring to the public's attention
22 t he existence of a case which was thought to be a
23 possi ble m scarriage of justice, and inviting
24 anybody who may have anything to offer to come
09:16 25 forward. So there was no direct investigation by
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1 the program as such, it was sinmply "if there's

2 anyone out there who can say anything about this

3 case, please get in touch", but |I'm not aware of

4 any of those cases being transmtted on to the
0917 5 Comm ssi on.

6 Q If we can go back to 339726, which is the

7 | egi slation that we were going through yesterday,

8 and tal k about Section 15 of the Act which says:

9 "Where a direction is given by the Court
09:17 10 of Appeal under Section 23A(1l) of the

11 1968 Act or ... the 1980 Act the

12 Comm ssion shall investigate the matter

13 specified in the direction in such

14 manner as the Comm ssion think fit."
09:17 15 And can you explain what this section deals with

16 and how has it been deployed by the Court of

17 Appeal and the Comm ssion?

18 A The purpose of this section is to allow the Court

19 of Appeal, in any case which the Court of Appeal
09:17 20 is dealing with, whether or not it results from a

21 reference fromthe Comm ssion -- so it applies

22 with equal effect to appeals which are being

23 addressed in the ordinary way -- it allows the, if

24 t he Court of Appeal requires sonme sort of factual
09:18 25 investigation to be made, then the Court can ask
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1 the Conmm ssion to act as a sort of investigative
2 arm for the Court in order to make those factual
3 i nquiries.
4 And | think the purpose behind
0918 5 this particular provision was given the existence
6 of an independent body, which the CCRC clearly
7 was, this was an opportunity to have necessary
8 factual investigations in the course of an appeal
9 hearing being made i ndependently, so that it
09:18 10 wasn't necessary for the Court to invite either
11 t he defence or the prosecution to try and make the
12 inquiries themsel ves. It is not a power which the
13 Court has used a great deal.
14 An example | can think of,
09:18 15 whi ch arose in the course of an ordinary appeal,
16 was where there had been a suggestion of jury
17 bi as. And | think in Canada, as in England, the
18 guestion -- the process of making investigations
19 of juries is actually quite conmplicated, because
09:19 20 you are not allowed to ask them about what
21 happened in the course of their deliberations.
22 And it was clearly, the Court of Appeal thought,
23 an appropriate case in which the Conmm ssion should
24 be asked to make inquiries to ascertain whether
09:19 25 there had, in fact, been any transacti ons anongst
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1 the jury members which m ght indicate bias.
2 Q Okay. And so is that a case, then, that the
3 Comm ssion did investigate?
4 A Yes.
09:19 5 Q And then you'd report back?
6 A And we'd report back, yes.
7 Q Yes. Just on the issue of juries, and putting
8 aside the policy issues that m ght arise if the
9 Comm ssion were allowed to talk to jurors -- and |
09:19 10 don't want to get into that -- but assunme for the
11 monment that you could, would that be something of
12 benefit to the Conmm ssioners in investigating
13 m scarri ages of justice, to be able to speak to
14 jurors?
0920 15 A | think that's an incredibly difficult question.
16 | mean the sort of inmediate off-the-cuff thought,
17 | think, of anybody is, well, if you are trying to
18 find out whether someone may have been wrongfully
19 convicted wouldn't it be wonderful if we knew
09:20 20 exactly how it was that the jury went about its
21 task, particularly of course, | suppose, in areas
22 where, if the jury have been charged by the judge
23 in the course of the trial to disregard a piece of
24 evi dence which they heard but perhaps they
09:20 25 shoul dn't have heard, and there remains the
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1 possibility that in spite of that the jury m ght
2 have had -- m ght have taken account of that piece
3 of evidence, then | suppose you could say, well,
4 woul dn't it be useful to be able to ask the jury
0921 5 "didn't you do what the judge told you?" But |
6 suspect there are so many powerful arguments which
7 one could, which could be enmployed the other way,
8 that | would hate to sit here and give a view one
9 way or the other.
0921 10 Q Yes, and |I've tried to preface ny question by
11 saying that there may well be a nunmber of policy
12 or principle reasons why the state would not want
13 to have jurors subjected to questions about why
14 t hey decided a certain way, but if we can put
09:21 15 t hose asi de?
16 A Uh- huh.
17 Q |'mjust trying to understand whether the ability
18 to talk to jurors -- for exanple, in the United
19 States they have a different system and jurors are
0921 20 not only talked to, | think they are intervi ewed
21 publicly after -- and from your case of
22 investigation would there be some cases there
23 where it m ght be hel pful to know what -- again,
24 keeping in mnd that there m ght be powerful
0921 25 reasons, as you say, not to --
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1 A Uh- huh.

2 Q -- but just as far as information-gathering?

3 A Well | suppose the answer to that is if you're --

4 if you ignore the policy reasons for not doing it,
0922 5 yes, it would seemto follow there may be cases

6 whi ch doing it could be -- could provide you with

7 rel evant information.

8 Q If we can go to the next page, please. Section 16

9 tal ks about the prerogative of mercy, and it's ny
09:22 10 understanding that with the creation of the CCRC

11 the Home Secretary retained the -- Her Majesty's

12 prerogative of mercy; correct?

13 A Uh- huh.

14 Q And so that there are, in addition to the CCRC,
09:22 15 the Home Secretary was able to pardon people or

16 provide -- exercise the prerogative of mercy?

17 A Yes.

18 Q And can you give us a general idea, is that --

19 when and how is that prerogative exercised over
09:22 20 t he course of the CCRC?

21 A Well, the specific powers under Section 16 have

22 never been exercised, the Home Secretary has never

23 asked the Comm ssion to assist him and we've never

24 invited the Honme Secretary to consider the issue
09:23 25 of a pardon.
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1 | think, as we were
2 consi dering yesterday in the context of the Royal
3 Comm ssion report, the residual Royal Prerogative
4 of Mercy has, | think, probably taken an even nore
0923 5 resi dual position now, with the creation of the
6 CCRC, and in particular the CCRC s powers to
7 review and refer back cases which arose in the
8 Magi strate's Court, which was not a power which
9 had been open to the Home Secretary under the
09:23 10 previous regime.
11 But | think, again as the
12 Royal Comm ssion observed, | think one of the
13 areas in which the Royal Prerogative of Mercy was
14 exercised was in relation to the discovery that
09:24 15 there was some flaw in processes applied to
16 drivers who were thought to have driven with
17 excess al cohol, and so the Honme Secretary took the
18 view that the easiest way of dealing with that was
19 to compile a list of everybody who'd been
09:24 20 convicted on the basis of this flawed process and
21 sinply issue a pardon to all of them which was
22 the, at that time, that was the only thing that
23 coul d be done.
24 The only case which I can
09:24 25 think of at the nmoment in nmy own experience where
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a pardon has been given in a nore serious case

was, again, in this case of Derek Bentley, who was

convi cted and hanged for the murder of a police
officer in 1953. And very many years |ater, as
part of a response to ongoing concern about that
and the suggestion that Derek Bentley, who was 19
when he was hanged, should never have been hanged
he was posthumously given a pardon in relation to
sentence, but not in relation to conviction.

As | say, it's a
rarely-exerci sed power, the exercise of the
prerogative of mercy, and | think, with the
exi stence of the CCRC, it will be even rarer.

Go to the next page, please. This tal ks about
suppl ementary powers and | think it gives the
Comm ssion the power to access documents from a
public body; is that correct?

Yes.

And can you just el aborate on that? What can you
get, what areas can you get documents, and what -
where can you not ?

Well the 'public body' is further defined, |
think, in Section 22. And 'public body' is given
a wide definition and it really covers anybody,

any public body, which is publicly funded and
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1 whi ch exercises public functions. So it includes

2 the police, the -- I'"'mthinking the start of an

3 i nvestigation and working outwards -- the power to

4 obtai n docunments from police, prosecution, courts,
0926 5 soci al services, arises because of Section 17,

6 and providing our request is reasonable -- and

7 we' ve never been chall enged over the

8 reasonabl eness of any of our requests -- we can

9 require the production of any material which we
09:26 10 think may assist in the exercise of our functions.

11 And further on in Section 17

12 there is a provision which says that a request

13 whi ch the Comm ssion made can't be defeated by any

14 suggestion that what we're | ooking for is secret,
09:26 15 confidential, or in other circunstances woul d not

16 be di scl oseabl e. So if the material is held by a

17 public body as defined, and we reasonably think it

18 m ght assist us as a Comm ssion in the exercise of

19 our functions, then we can demand it and get it.
09:27 20 Q Let's talk about a couple of areas. The

21 prosecutor's file, would that be a source, would

22 you normally get the prosecutor’'s file in nost

23 applications?

24 A I n most applications, in -- by -- if it's a case
09:27 25 whi ch has got into the category of application
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1 which requires a fuller and nore extended review
2 t hen, al nost invariably, the prosecution files
3 woul d be obtai ned.
4 Q And what about the police files?
0927 5 A Them t o0o.
6 Q What about --
7 A Particularly, of course, because the question of
8 t he prosecution's conpliance with its disclosure
9 obligations remains a very fertile source of
09:27 10 i nvestigative activity, and to find out, you
11 investigate that by finding out what the police
12 had, what they'd told the prosecution about, and
13 what the prosecution disclosed, and you'd find
14 that by | ooking at their materi al .
09:28 15 Q Woul d that be one of the very early steps, then,
16 of your investigation would be to review the
17 police file and the Crown file?
18 A Yes, it would be, yes.
19 Q What about defence counsel; would you try and
09:28 20 access his or her file?
21 A We woul d, but of course Section 17 doesn't apply
22 to defence | awyers because they are not public
23 bodi es.
24 Q Presumably, the applicant would have the ability
09:28 25 to get authorization for you to get --
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1 A Oh, indeed. And the ap -- the very first
2 application which -- form which the applicant
3 compl etes has a section on it in which he is
4 invited to waive any privilege which m ght attach
0928 5 to his lawyers and their files. So the starting
6 point is that we would ask, if we wanted to get
7 them and it was necessary to have a | ook at them
8 then we would be -- we would be pre-arnmed with a
9 wai ver of privilege.
09:29 10 Q And | may have touched on this yesterday, but have
11 there been many cases where an applicant would
12 refuse to waive solicitor/client privilege with
13 respect to communications with his or her defence
14 counsel ?
09:29 15 A |f there have been, they are no nore than a
16 handful, I'"'m-- in -- | didn't come across that
17 situation in any case that | ever dealt with.
18 Q Go to the next page, please. Section 19 talks
19 about :
09:29 20 "Where the Conm ssion believe that
21 inquiries should be made for assisting
22 them in the exercise of any of their
23 functions in relation to any case they
24 may require the appoi nt ment of an
09:29 25 i nvestigating officer to carry out the
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Hodson
Vol 192 - Tuesday, October 3rd, 2006

Page 40184

1 inquiries.",

2 and it goes on to the next page. If we can | ook

3 at, | think it talks here about being able to go

4 to another police force than the one that
0930 5 originally investigated the case, is that

6 correct, or is that a different section?

7 A No, that is the provision which enables the

8 Comm ssion to require the appointment of a person

9 serving in a police force different to that which
09:30 10 carried the -- carried out the original

11 i nvestigation.

12 Q And you tal ked about this a bit yesterday; does

13 the Comm ssion rely on external police forces to

14 assist in your investigation?
09:30 15 A It does but, as | was saying yesterday, the

16 princi ple objective of the Comm ssion in any

17 investigation is to do the investigation itself,

18 and in the great majority of cases that is what

19 happens, even though it may involve the Comm ssion
09:30 20 inviting sonme form of external assistance in the

21 provision of further evidence or information which

22 generally will include -- will involve

23 comm ssioning expert reports in forensic science

24 or pathology or matters of that nature, but it may
09:31 25 extend to asking the police for further
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1 assi stance. If it's something which is a
2 sel f-contained "please, will you make this Inquiry
3 for us and report back to us", we will ask the
4 police to do that w thout going through the
0931 5 formality of requiring the appoi ntment of an
6 investigating officer.
7 The purpose of this section is
8 to allow us to call upon the resources, usually of
9 a police force. In fact, | think every time we've
09:31 10 requested the appointment of an investigating
11 officer it has been a police officer. It doesn't
12 have to be, it can be an officer from any public
13 body, of which |I suppose an exanple would be if it
14 was a serious or conmplex fraud we could, in
09:31 15 t heory, ask for the appointment of an
16 investigating officer froma serious fraud office.
17 But, in practice, all of the investigating
18 officers we have used have been police officers.
19 And what we're | ooking for is
09:32 20 a total investigative resource to be applied to
21 certain types of cases, and we identify criteria
22 in which we would usually |ook for the appoi nt ment
23 of an investigating officer under Section 19, and
24 | think fromrecollection they were essentially
09:32 25 t hree:
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1 one was if the level of investigation was
2 going to be so great that it was conpletely
3 unrealistic to expect the Comm ssion's resources
4 to be able to deal with it;
09:32 5 secondly was any investigation which, in
6 order to obtain information, was going to require
7 the particul ar exercise of police powers such as
8 arrest, interview under caution, obtaining search
9 warrants, because those are powers which the
09:33 10 police officers have but which the Comm ssion
11 doesn't;
12 and the third category was any investigation
13 whi ch | ooked as if, by its nature, it was going to
14 be | ooking into allegations of m sconduct, such as
09:33 15 perjury or perverting the course of justice,
16 commtted by the officers who investigated the
17 original case.
18 So, against those, those are
19 the sorts of criteria which the Conm ssion would
09:33 20 apply, and the application of those criteria has
21 resulted in the making of 41 appointnments under
22 Section 19 out of all the cases which the
23 Comm ssi on has dealt with.
24 Q Can you tell us, to what extent does the
09:33 25 Comm ssion get involved in investigating another
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perpetrator? And let me just give you a bit nmo
background there. Wuld you agree that in nost
cases where a person alleges wrongful convictio
or a mscarriage of justice, that if they are
correct in their assertion, then soneone el se
commtted the crime for the nost part; is that
fair prem se?

Well the assunption nust be, of course, if
sonmebody hasn't commtted it someone el se has.
Ri ght .

Um, as | was saying yesterday, very few of our
applicants actually take the trouble to say in
their application "I am innocent of this offenc
| am factually innocent of it". But | eaving th
aside, as we were devel oping at some | ength
yesterday, what the Conmm ssion is concerned to
is to investigate the safety of our applicant's

conviction, and that is the focus of the

re

n

a

€,

at

do

i nvestigation. It may be, in sonme of them that

it is a necessary part of that investigation to

inquire into the possibility of identifying or

establishing the comm ssion of the -- the actual

comm ssion of the offence by someone el se, but
woul dn't be going into the investigation trying

establish a prosecutable case agai nst sonmeone
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1 else. That is, and remains, the responsibility of

2 the police, not the Comm ssion.

3 So, if I can give you an

4 exanple, | have -- there are two exanples | can
09:35 5 gi ve. One is a, what one m ght regard as being a

6 relatively run-of-the-mll type of case, if | can

7 put it that way, the other was a nmuch nore

8 notorious case in Engl and.

9 But the first was a young man
09:35 10 who was at the university, he was a | aw student

11 convicted of armed robbery on a shop, and he was

12 arrested by police officers who were called to the

13 scene. He was carrying his |aw books, but he

14 seemed to fit the description of one of the -- he
09:36 15 seemed to fit the description of the robber and,

16 al so, he was wearing shoes, the imprint of which

17 mat ched a footprint, or the sole of which matched

18 a footprint in the soil out -- in soil outside the

19 shop. So he was prosecuted and convicted and his
09:36 20 defence was "I didn't do it, what happened was I

21 was just wal ki ng past the shop and soneone cane

22 out" -- | can't remember if he said he knew this

23 ot her person or not, but that may not matter. But

24 his defence, what he said was "this person canme
09:36 25 runni ng out of the shop, threatened ne, and said
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1 "l want to swap shoes with you', and so | did
2 that, and that's how | come to have shoes which
3 match the inmprint".
4 Now t his defence probably
09:36 5 didn't sound particularly plausible, and it
6 certainly wasn't one which the jury thought nmuch
7 of , and he was convicted, the first appeal
8 di sm ssed. He comes to the Comm ssion, and the
9 first thing we do is to have these shoes tested
09:37 10 for DNA, and | o and behold, you know, there is a
11 significant anmount of DNA on these shoes which is
12 not his. Again, | can't remenber whether the DNA
13 whi ch we found was matched to anyone else, but to
14 us that was not a significant point. W told the
09:37 15 police we had got this DNA, and they m ght wish to
16 investigate as to whether they could find the
17 person who had the DNA which was in these shoes,
18 but from our point of view we now had the
19 evi dence, the fresh evidence, which we felt was
09:37 20 sufficient to give rise to the real possibility
21 t hat the Court of Appeal would quash the
22 convi ction because, whereas his defence had seened
23 hi ghly unlikely at the time of trial, all of a
24 sudden here was some hard DNA evidence which
09:37 25 actually gave some credence to what he was sayi ng.
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1 So we referred the case to the Court of Appeal and
2 his conviction was quashed.
3 So that was a situation where
4 our, the nature of our investigation necessarily
09:38 5 enbraced the possibility of somebody el se having
6 commtted the offence and, indeed, the evidence
7 whi ch we obtained tended to suggest that that may
8 have been the case, but our purpose was served by
9 doi ng what |'ve descri bed. W weren't, as a
09:38 10 Comm ssion, concerned to go on to try and identify
11 who t hat perpetrator m ght have been and ensure
12 t hat he was investigated for the robbery.
13 The ot her exanple -- | don't
14 want to waste the Comm ssion's time, I'm --
09:38 15 Q No, you're quite fine, please carry on?
16 A -- on stories, but there was a notorious case in
17 United Kingdom sonme ten years ago where the deputy
18 headmaster of a school in the south of England was
19 convicted of the murder of a young 13-year-old
09:38 20 girl who was his foster daughter. He and his
21 famly, | think he had four natural children, who
22 at the time were aged from -- there was a baby and
23 then I think the eldest child at the time was 12
24 or thereabouts. But they had this girl who had
09:39 25 been fostered with them who by all accounts,
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1 seemed to be settling into the famly very well,

2 and she was murdered in a particularly unpl easant

3 way . She was beaten about the head with an iron

4 bar as she was sitting in the garden of the famly
0939 5 home painting some French doors, and eventually

6 her father -- the name of the case was Shawn

7 Jenkins -- M. Jenkins was prosecuted and

8 convicted of her nmurder. And | think one of the

9 significant pieces of evidence which resulted in
09:39 10 his conviction was the appearance of blood on his

11 clothing, which was said to have come from his

12 foster daughter as he'd hit her.

13 | mean there were a number of

14 strange things about the case, not least if you
09:40 15 batter someone over the head and she was bl eeding,

16 the victim was very heavily bl oodstained, as to

17 why there wasn't nmore bl ood on the father. And he

18 sai d, anyway, that when he'd got -- when he found

19 hi s daughter -- he denying responsibility -- he
09:40 20 t hought she was still alive and he cradled her and

21 he thought she was still breathing. But he was

22 convi cted of nurder.

23 And as you m ght imagine with

24 this type of case, in the -- when the case was
09:40 25 initially reported, but in the press, there was a
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1 sort of underlying suggestion that maybe there had
2 been sonme sort of sexual notivation behind the
3 rel ationship between M. Jenkins and this young
4 girl. In fact there was absolutely none, but it
0941 5 had the effect of turning his wife against him
6 which in turn had the effect of having a severely
7 adverse inpact so far as the conduct of his
8 defence was concerned around the question of
9 whet her two of his children should give evidence
09:41 10 on his behalf, because on the prosecution case the
11 time available for M. Jenkins to have killed his
12 foster daughter was no nore than four m nutes,
13 because he'd brought one of his children home from
14 a music lesson and four m nutes |ater they had
0941 15 driven off somewhere else and then returned and,
16 according to him found the body. So there was a
17 very, very short time frame in which he could have
18 done this, and | think the defence would very much
19 have |iked to have called these two girls to give
09:41 20 evidence and they didn't for reasons |I'll come
21 onto for a nmonment.
22 But one of the, another very
23 strange and never satisfactorily-explained part of
24 the case was that the pathol ogist, when the
09:42 25 post mortem was conducted, discovered a piece of
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plastic, the sort of plastic which comes from bin
l'iners, --

Yes?

-- yeah, stuffed deep up one of the child's
nostrils, and that -- that, to this day | don't

t hink that has ever been really explained.

But the significance of it --
and this was somet hing which was known at trial -
was that there was another man who was known to
have been in the area where the famly l|ived,
there was park |and adjacent to the house, and he
was known to have been in this park at around the
material time, someone who had some strange
propensity for stuffing plastic into holes,
usually into electrical outlets. Now t hat was
known at the time of trial but the police
investigated that at the time and there was --
they were satisfied that actually, at the time
when this murder must have taken place, he wasn't
in a position to have been the perpetrator, so he
was rejected by the police as a suspect and the
defence, although they were aware of it, weren't
really able to make very much of it at trial.

When the case canme to the

Comm ssion there were three broad strands which
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1 t he Conmm ssion investigated, one of which rel ated
2 to this man with the propensity for
3 sticking/stuffing plastic in holes, and we were
4 able to find new evidence which actually
0944 5 significantly dimnished the earlier evidence
6 providing him effectively, with an alibi. So we
7 were able to make some inroads into the alibi of
8 this particular person and that was sonmet hing
9 whi ch, when we referred the case, we relied on as
09:44 10 part of our reasoning for referring the case.
11 The other strand of the
12 investigation which we pursued related to
13 scientific evidence concerning the blood
14 spattering and how that m ght have occurred.
09:44 15 And the third line was to dea
16 with the question of these two young girls, who by
17 now were in their |ate teens, as to what had been
18 going on with themas to -- which had precluded
19 them from giving evidence because, effectively,
09:44 20 their nmother had refused to allow them to give
21 evi dence and she had been telling the police, in
22 the period between M. Jenkins' arrest and trial,
23 about what the girls had been saying to her about
24 their father's behaviour, all of which tended to
09:45 25 be pretty adverse to M. Jenkins. But the defence
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1 | awyers were unable to explore this because they
2 were not allowed to interview the girls, and so
3 al though defence counsel believed that the girls
4 could give evidence which was extrenmely hel pful to
09:45 5 their father, he couldn't run the risk of calling
6 t hem because he didn't actually know what they
7 were going to say. He had every reason to think
8 that they may have been manoeuvred, in the
9 intervening nmont hs between the offence and the
0945 10 trial, into being hostile towards their father,
11 and he had no way of finding out what the position
12 actually was, so they weren't call ed.
13 So we investigated that at the
14 Comm ssi on and, again linking this back to
09:45 15 somet hi ng, what we were tal king about yesterday,
16 we weren't that interested in what their
17 recollection of the incident was because we're, by
18 now, seven or eight years on, and in any case
19 their interview, their interviews at the time had
09:46 20 fortuitously been video recorded so we knew what
21 they could have said if they were consistent with
22 their evidence. What we were interested to find
23 out is what they had to say about all these
24 behavi ours of their father which their nmother had
09:46 25 ascribed to them so we obtained the consent of
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Hodson
Vol 192 - Tuesday, October 3rd, 2006

Page 40196
1 the Fam |y Division High Court to interview these
2 two girls, and did so, and, to a certain extent,
3 were able to denonstrate, through their nouths,
4 that a | ot of what they were reported to have said
09:46 5 whi ch was hostile to their father, in fact, they
6 didn't -- they did not agree with. So a
7 significant part of the reference back to the
8 Court of Appeal, in addition to the blood and the
9 man with the plastic, was the fact that the
09:47 10 defence had been unfairly deprived of the
11 opportunity of calling evidence which was
12 favourable to the defence.
13 When it eventually got to the
14 Court of Appeal, one of the first things the court
09:47 15 did was to make a request to the Comm ssion under
16 Section 15 for further inquiries into the man and
17 the plastic and, in particular, into his
18 psychiatric record, so we did that for the Court
19 of Appeal and reported back to them with the
09:47 20 further information about this man.
21 In the event, the Court of
22 Appeal attached little significance to the man
23 with the plastic and, as | say, that appeared, the
24 appearance of the plastic deep in her nostril
09:47 25 remains to this day a very strange and unexpl ai ned
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1 part of the case.
2 The Court of Appeal was not
3 t hat persuaded either by the argunents around the
4 two girls' evidence and what won the day for M.
0948 5 Jenkins was the fresh evidence on the bl ood
6 splattering, so in this particular instance the
7 Court of Appeal ordered, gquashed the conviction
8 and ordered a retrial. M. Jenkins was retried.
9 As a result, the first jury failed to agree, so he
09:48 10 was tried again and acquitted.
11 Q Okay. So that would be a case then where, | guess
12 from the Court of Appeal inquiries, would be nmade
13 about anot her possible perpetrator?
14 A Yes.
09:48 15 Q Can you comment on, and again I'Ill give you, |
16 t hi nk you have a general understanding of the
17 Larry Fisher -- Larry Fisher's involvement in the
18 David M | gaard case?
19 A Uh- huh.
09:48 20 Q He was part of the first application, and | think
21 t he ground put forward, at |east in part, was
22 David M| gaard -- there had been a m scarriage of
23 justice because Larry Fisher had commtted the
24 crime, not David M| gaard?
09:49 25 A Uh- huh.
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1 Q Can you tell us generally, how would the
2 Comm ssion deal with an application of an inmate
3 who says | was wrongfully convicted and |I think X
4 commtted the crinme and here's why | think so --
09:49 5 A Uh- huh.
6 Q -- and if you can prove that X did the crime, then
7 | didn't, and so that type of ground. First of
8 all, is that something that the Comm ssion woul d
9 normally receive, that type of argument, and
09:49 10 secondly, how would you approach that?
11 A Well, | think interestingly, fromny recollection,
12 | don't think that the Comm ssion has ever
13 received an application in such stark terns. I
14 can think of an example which I'Il come onto in a
09:49 15 moment where another name has come into the frame
16 subsequent -- subsequent to -- in a slightly
17 different way, but | don't think that the
18 Comm ssi on has ever been, ever had an application
19 which is quite so stark in its terms, "I didn't do
09:49 20 it, I"mnomnating a named person as being
21 responsi ble. "
22 Where it has arisen has been
23 more in the circumstances of the two exanpl es that
24 |'ve given, that there is a suggestion -- that
09:50 25 there is an inference fromthe way the application
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1 is framed that someone else has done it, but it

2 may not be someone known to the applicant, but

3 assume there was such an application. Well, the

4 Comm ssion would embark on an inquiry to see to
0950 5 what extent evidence could be found which tended

6 to support the suggestion which was being made,

7 but as | say, the objective that the Conm ssion

8 was followi ng was to find that evidence which

9 woul d be sufficient to meet the Comm ssion's test
09:50 10 for referral and the focus would be on new

11 evi dence tending to show that our applicant had

12 been wrongly convicted.

13 Now, if that involved

14 endeavouring to show that sonebody el se had
09:51 15 commtted the offence, all we would be |ooking for

16 woul d be sufficient evidence to suggest that that

17 was a possibility and a sufficiently significant

18 possibility to give rise to real -- to doubt as to

19 whet her our application, our applicant was in fact
09:51 20 the perpetrator. As | said earlier, what we

21 woul dn't be doing is trying to prove a

22 prosecut abl e case.

23 Now, | can envi sage a

24 circumstance, but it has never happened, in which
09:51 25 t hat m ght be necessary, and | think that would
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1 al nost certainly be a circunstance in which we
2 woul d have asked for the appoi ntnment of an
3 investigating officer.
4 Q So just back on the first point then, if the
0951 5 Comm ssion would investigate and find that the
6 possi bl e involvement of a third party m ght be a
7 basis to say that the conviction of the applicant
8 is unsafe, that would be the extent of your
9 i nvestigation?
09:;52 10 A Yes, yes. So, | mean, if | take what | understand
11 to be the position of Larry Fisher --
12 Q Yes.
13 A -- that | think if | was putting this in the
14 context of an investigation by the CCRC, we would
09:;52 15 have -- the first thing -- or we would hope that
16 we woul d have found froma review of all the
17 police files that Larry Fisher's wife had made,
18 had suggested to the police that she thought her
19 husband m ght be responsi ble, so we would then be
09:;52 20 | ooki ng and saying, well, what was the police
21 response to that, and the investigations we
22 carried out would develop fromthere and
23 presumably we woul d then reach the point which was
24 reached when the application went before the
09:52 25 Supreme Court here in 1992, that here was a man
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1 who, in relation to whom there was certainly

2 substantial reason to think that he was a

3 pl ausi bl e suspect for this offence, particularly

4 havi ng regard to previous convictions in a matter
0953 5 of that nature. | mean, | can't sit here and say

6 we woul d definitely have found our test to have

7 been satisfied because that would depend on the

8 rest of the case, and of course there's an awful

9 ot nore to this case than sinply the Larry Fisher
09:;53 10 di mensi on, but what we would be | ooking at was we

11 have now found this new evidence which was

12 probably available at the time if anyone had made

13 the |inks, but whether that's, those |inks were

14 made right or not and whatever the situation was,
09:;53 15 there was information about this suspect which

16 wasn't disclosed to the defence at trial and we

17 think that had this information been available to

18 them they could have deployed it effectively to

19 suggest that there was a reasonabl e doubt about
09:53 20 M. Mlgaard's guilt, and if that was the case, we

21 m ght wel come the conclusion that our real

22 possibility test was satisfied and refer to the

23 Court of Appeal for themto consi der.

24 Q And so would it be correct to say that your focus
09:53 25 woul d not be on whether or not Larry Fisher
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1 commtted the crime or David M| gaard comm tted
2 the crime, but whether the information relating to
3 Larry Fisher that had not been known by defence,
4 if it had been known, what effect if any it would
0954 5 have on the jury's verdict?
6 A Yes, could it have been depl oyed effectively to
7 i nduce the sort of doubt which the defence would
8 be interested to induce in the m nds of the jury.
9 Q And so really | ooking at the safety of M.
09:54 10 M | gaard's original conviction with this new
11 information being other sexual assaults and M.
12 Fi sher's involvenment in those assaults, could that
13 information have made a difference at M.
14 Ml gaard's trial, that would be the focus?
09:54 15 A That would be the focus, and it would of course
16 be, I think it would take into account the fact
17 that M. Fisher lived close by to, | think he
18 lived in the same building as one of the
19 significant Crown witnesses in the case.
09:54 20 Q Yes, that's correct.
21 A Yes. So, you know, it's -- it clearly is not --
22 as matters were known when the application was
23 consi dered by the Supreme Court in the early
24 1990s, it certainly was not an off-the-wall
09:55 25 suggestion that here was another plausible
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1 candi date and it m ght have been possible for the
2 defence to deploy that information effectively in
3 M. Ml gaard's defence had they known about it at
4 the tinme.
0955 5 Q And so would you | ook at questions as to whether
6 or not evidence about M. Fisher would have been
7 adm ssi ble at David Ml gaard's trial?
8 A Yes.
9 Q And, secondly, we've heard a fair bit of evidence
09:55 10 about sim |l ar act and whether or not the other
11 rapes commtted by M. Fisher are simlar to Gail
12 MIller's murder which I think many w tnesses have
13 said goes to the question of whether or not the
14 Fi sher evidence is significant enough to have
09:55 15 rai sed a doubt . I's that something that you would
16 have pursued as well ?
17 A Yes, |'m sure.
18 Q And then | take it, though, your test is not to
19 say that it would have affected the verdict of the
09:56 20 jury, but rather is it something that m ght be
21 expected to affect the verdict?
22 A Yes.
23 Q And in fact even one step renmoved, is there a real
24 possibility that the Court of Appeal m ght
09:56 25 conclude that this evidence m ght have affected
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1 the verdict; is that a fair way to put it?

2 A Yes, | mean, you get quite a convoluted sentence,

3 but what we woul d be saying, asking ourselves is,

4 is there a real possibility that the Court of
0956 5 Appeal will receive this fresh evidence and,

6 having received it, is there a real possibility

7 that they will conclude that it m ght have

8 resulted in the jury reaching a different verdict.

9 Q And it's correct to say then that you would | eave
09:56 10 it up to the -- if you decided that there was the

11 real possibility, you would leave it up to the

12 Court of Appeal to decide -- | guess maybe the

13 t ougher question is would it have affected the

14 verdict, and the Court of Appeal would decide,
09:56 15 number one, whether to receive the evidence and,

16 two, to decide how it m ght have affected the

17 safety of the verdict?

18 A Yes. | mean, the Court of Appeal would be asking

19 "m ght", they wouldn't be asking "would" | don't
09:;57 20 think, and |I think the test the Court of Appeal

21 applies, which is identified in the House of Lords

22 case of Pendleton, is that if they have any

23 difficulty with fresh evidence because, | mean,

24 some fresh evidence will be utterly overwhel m ng
09:57 25 in showi ng that the conviction is unsafe, other
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1 fresh evidence may be equally overwhel m ng the
2 ot her way, but the grey area, and this would be a
3 grey area, this type of evidence, the House of
4 Lords in Pendleton said in those situations the
0957 5 Court of Appeal should ask itself to test their
6 own view of it, what inmpact that evidence m ght
7 have had on the jury.
8 Q And just to finish up on that point then, | take
9 it that you would not need to investigate Larry
09:57 10 Fi sher as a suspect to the point of trying to
11 establish that he commtted the crime?
12 A Well, not in the circumstances that we've been,
13 we' ve just been tal king about, no. | mean, the
14 reality in M. Ml gaard's case now, if an
09:58 15 application on the basis -- if one hypothesizing
16 an application from someone convicted in the sorts
17 of circumstances which M. Ml gaard was and the
18 circunmstances are, as we now know them to be;
19 namely, that there is available at the time the
09:58 20 application is made to the Comm ssion exhibits
21 avail abl e, forensic exam nation, the first thing
22 t he Comm ssion would now do would be to have those
23 exi sting, those still existing forensic exhibits
24 exam ned for DNA because of the ongoing
09:58 25 i mprovenment in DNA techniques, so it's quite
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1 i kely that in 2006 a review by the Comm ssion of
2 a murder of this nature in the late 1970s woul d
3 start with a DNA analysis of available exhibits,
4 and given what we now know about the outcome of
0959 5 t he DNA anal ysis which was done in M. Ml gaard's
6 case, the Comm ssion would presumably discover
7 fairly quickly that the semen at the scene did not
8 come from M. Ml gaard and that, irrespective of
9 whet her or not that DNA could be matched to
09:59 10 someone else, that would be a knock-down reason
11 for referring the case back to the Court of
12 Appeal .
13 COMM SSI ONER MacCALLUM:  You did say
14 however, sir, that you would have asked for the
09:59 15 appoi ntment of an investigating officer given the
16 circunstances of the case?
17 A ' msorry, if you understood me to have said that,
18 t hat was not what | intended to say. What |
19 intended to say was if we thought it was necessary
1000 20 to conduct an investigation which was -- in order
21 to conduct the inquiries necessary for our
22 pur poses, it was also necessary to investigate the
23 actual involvement of someone else --
24 COMM SSI ONER Mac CALLUM: Yes.
1000 25 A -- which mght involve arresting that person and
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1 guestioning them and we have done that in one of
2 our cases. It wasn't specifically about trying to
3 prove that someone el se had done it, but someone
4 el se who m ght have had a crim nal involvement in
1000 5 the offence in question was identified and so we
6 asked the police to arrest and interview that
7 person under caution. If that was necessary for
8 our part of it, for our investigations, we would
9 probably invite the appoi nt ment of an
1000 10 investigating officer to do it.
11 COMM SSI ONER Mac CALLUM: Uh- huh.
12 A But in this case, our initial step would be to see
13 to -- this was an offence in which a woman was
14 raped and nurdered. There was evidence that we
1001 15 woul d see as part of our review of the history of
16 the case that there was bl ood grouping evidence
17 given around the frozen semen sanples found in the
18 snow and we m ght reasonably assunme that there
19 could have been further relevant forensic evidence
1001 20 on clothing, so we would find out what was
21 avai |l able to be exam ned now and -- because of an
22 of fence of this nature alnmost invariably results
23 in the deposit of relevant bodily fluids which can
24 be exam ned, we would do that first, and we
1001 25 woul dn't need an investigating officer to do that,
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1 we woul d simply get on to the Forensic Science
2 Service and say will you take these exhibits from
3 me and exam ne them
4 COVM SSI ONER MacCALLUM:  And assum ng the
1001 5 need for an investigating officer, your choice of
6 a policeman interests ne. | nasmuch as we've
7 heard evidence in this case that the mere mention
8 of a policeman being involved in the
9 investigation of matters where police were
1002 10 al l eged to have comm tted a wrongdoing raised a
11 suspicion of bias and --
12 A Yes.
13 COWM SSI ONER MacCALLUM:  And so do | take
14 it then that you just, you approach the matter
1002 15 froma different point of view, fromthe
16 presunption of regularity, that the police wl
17 do what they are supposed to never mnd the
18 criticismfrom suspicious people?
19 A Yes, and this is -- there have been occasi ons when
1002 20 precisely this problem has arisen and we deal with
21 it at an early stage as part of the ongoing
22 management of our applicants, because the reality
23 is that if you are wanting to have a full-scale
24 i nvestigation of something to be done by
1002 25 experienced investigators, you can say -- you can
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1 ask the applicant, well, who actually do you think
2 is going to do it, who do you suggest has the
3 necessary expertise and powers other than a police
4 officer, which is usually a question which they
1003 5 can't satisfactorily answer.
6 The next thing after that, or
7 maybe even before asking that question, is to nmake
8 sure that they understand absolutely that if the
9 Comm ssion requires the appoi nt ment of an
1003 10 i nvestigating officer, that investigation is going
11 to be carried out under the direction and
12 supervi sion of the Comm ssion and the actual
13 process of getting one of these investigating
14 of ficer reviews underway is an extensive and
1003 15 protracted one and involves a considerabl e anount
16 of discussion with the police around the nature of
17 the investigation, the sort of officer we would be
18 | ooking for to investigate it, and once we've
19 identified a suitable investigating officer, we
1004 20 work out terms of reference for the investigation
21 with them and the ongoing investigation is
22 supervi sed and directed by Comm ssion staff.
23 So it isn't a question of
24 saying to the police we would like you to
1004 25 investigate this, get on with it and |let us know
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what you find out, it's much nore closely confined
than that, and as | say, the final thing which we
can do to, both to inmprove the |ikely
effectiveness of the investigation and in passing
allay the applicant's fears about all of this is
to require the appointment of a police officer
froma different police force.

COMM SSI ONER MacCALLUM:  Yes.
And | m ght say that in two of the cases which I
dealt with when | was at the Comm ssion where we
did require the appointment of an investigating
officer, that circunstances arose in the course of
that investigation where we were not 100 percent
i mpressed with the way in which our investigating
of ficer had gone about certain of the inquiries
and we simply got himto do them again.

COWMM SSI ONER MacCALLUM:  Okay.
So any foot dragging or how he m ght express it by
the investigating officer would be acted on by the
Comm ssi on.

COWMM SSI ONER MacCALLUM:.  Okay.

BY MR. HODSON:

Do | understand, M. Kyle, that again -- just back
to the, this analysis of the Larry Fisher crinmes

and whet her that information m ght have affected
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1 the verdict of the jury. Wuld that be something

2 that, and | appreciate this is just a very general

3 di scussion, but would you normally go to M.

4 Fi sher then and interview him or would you go --
1005 5 woul d you rely upon the record of his offences?

6 In other words, here's the information about this

7 man, would it matter to you whether or not he

8 denied his involvement or the rest of the matters

9 that mght link himto that crinme?
1006 10 A Well, our starting point, | suppose in a way this

11 shoul d be, we would adopt the same sort of

12 approach and strategy to the investigation,

13 bearing in mnd we know what our objective is,

14 which is to see whether we can obtain new evidence
1006 15 which calls the safety of the conviction into

16 doubt, that's the objective. W would start with

17 the -- we would start at the beginning and work

18 outwards, and interviewi ng Larry Fisher as part of

19 the objective we wanted to serve is likely to be a
1006 20 | ong way down the road in terns of earlier

21 i nvestigative activity and what we woul d be

22 | ooking for, because what we would be | ooking for

23 is what, in sonme respects, whether Larry Fisher

24 admts or denies the offence and, frankly, if the
1007 25 Comm ssion just knocked on his door and said would
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1 you -- we think you may have nurdered Gail Ml er,

2 what do you say about that, likely he would tel

3 us to go away and deny it, there would be a |ot of

4 proprietary investigation before any question of
1007 5 interviewi ng Larry Fisher arose, and if there was

6 a need to interview Larry Fisher, then, as |'ve

7 i ndicated to the Conm ssion a nmonment ago, | think

8 t hat by that point an interview of Larry Fisher,

9 if it was that sig -- if we needed to do that as
1007 10 part of our investigation, would necessarily then

11 involve the introduction of a dimension to the

12 i nvestigation which included investigating Larry

13 Fi sher for the actual comm ssion of the offence

14 and that's a police matter, so that's why | say we
1007 15 woul d be | ooking at that stage to ask for the

16 appoi ntment of an investigating officer.

17 Q But do | understand that those cases would be rare

18 where your investigation |eads you to engage a

19 police force to investigate another alleged
1008 20 per petrator?

21 A Yes.

22 Q Can you comment on, just on how the Comm ssion

23 deals with weighing the credibility of evidence or

24 information that you seek to gather? |Is there --
1008 25 agai n, keeping in mnd your objective is the real
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1 possibility whether the Court of Appeal m ght find
2 a basis to find the verdict unsafe, when you | ook
3 at evidence of witnesses, what is your -- what do
4 you do -- do you weigh the evidence, is it
1008 5 somet hing that you let the Court of Appeal decide,
6 or how do you weed out that which m ght be not
7 credible?
8 A Well, | think in this context, as indeed in many
9 ot hers, you quite rightly pointed out on a nunber
1008 10 of occasions the Comm ssion is a gateway into the
11 Court of Appeal and because real possibility is
12 not defined in the act and has been given a broad
13 definition by the high court in the case of ex
14 parte Pearson, we approach our work on the basis
1009 15 that we are a wi de gateway, we're not -- we see
16 the real possibility test as being a relatively
17 | ow threshold, it's not a hugely difficult hurdle
18 for an applicant to overcone.
19 As we were | ooking at the
1009 20 figures, the two-third/one-third split in the
21 Court of Appeal suggests that there is a
22 reasonabl e application of that real possibility
23 test, but in assessing the weight of evidence and
24 the inpact it's likely to have and its
1009 25 credibility, the Comm ssion has to have regard to
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1 precisely the same matter that the Court of Appeal
2 is going to have because one of the factors the
3 Court of Appeal has to take into account when
4 consi dering whether to receive fresh evidence is
1010 5 whet her it's capable of belief and that may, in
6 sone respects, have some subjective elements to
7 it, but generally speaking, assessing whether a
8 witness is capable of belief is something which
9 t he Conmm ssion does on an objective,
1010 10 evi dence- based basis, so we will be |ooking for
11 essentially just how credi ble does this evidence
12 appear, is it supported.
13 Thi s goes back to what we were
14 saying yesterday with witnesses who recant or
1010 15 co-accused who try to suggest after the event that
16 their partner in crime was innocent, we know that
17 t he Court of Appeal is cynical about that and is
18 unli kely to find capable of belief a bare
19 assertion by a witness that something is different
10:10 20 now to what it was, and so the assessnent of
21 credibility of evidence, | nmean, it's not really
22 capable in a scientific analysis to how one goes
23 about it, but it is a matter of taking the
24 evi dence that you've got and assessing how
1011 25 credible it is in the context of the case as a
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1 whol e.
2 Q Okay. Go to 339755, please, and | obtained this
3 fromthe web site, | think this is the current
4 application that's used for inmates; is that
1011 5 correct?
6 A It certainly looks like it, yes.
7 Q And if we can just go to page 339759, and it | ooks
8 like this is the part, if you can just enlarge the
9 top part, talking about -- would it be fair to say
1011 10 that this application is geared towards the inmate
11 or the convicted person?
12 A Uh- huh.
13 Q As opposed to perhaps their counsel ?
14 A Yes, it is. | mean, the majority of applications
1012 15 are received conmpleted by the applicants
16 t hemsel ves or by friends of theirs and so the
17 | anguage of the application is deliberately chosen
18 to make it easy for applicants to fill in
19 t hensel ves.
1012 20 Q And here it says:
21 "Pl ease use this space to tell us what
22 you think went wrong and what is new
23 about your case. If there is nothing
24 new, but you think there are
1012 25 ‘exceptional circunstances' that we
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1 shoul d know about, please tell us what
2 the circunstances are and what you can
3 show us to support what you say."
4 A Uh- huh.
1012 5 Q And you conmmented on this yesterday and | think
6 you said generally that the grounds that the
7 Comm ssion investigates are often quite different
8 t han what the applicant puts forward?
9 A Yes. In some cases the applicant will --
1013 10 applicants will put their finger on what seens to
11 have gone wrong and will be able, in their own
12 terms, to identify issues which the Conm ssion
13 subsequently thinks are significant. | n ot her
14 cases applicants may not say anything, they wll
1013 15 fill in this part of the form but it won't
16 actually identify anything which could conceivably
17 i mpact on the safety of the conviction, and in
18 ot her cases it may be a m xture, and then when the
19 Comm ssion conmes to review the case and deci de on
1013 20 the nature of the investigation and the extent of
21 it, that will include consideration being given by
22 the Conmm ssion as to whether there are any
23 rel evant issues which the applicant sinmply hasn't
24 mentioned at all but which ought to be | ooked at.
1014 25 Q And | think you told us yesterday, and maybe even
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1 again this norning, that your objective or your

2 focus is to investigate those grounds that you

3 think, if established, would provide a remedy; in

4 ot her words --
1014 5 A Yes.

6 Q -- your focus is on what m ght get you through the

7 gat eway?

8 A Absolutely right, and it is now, and it probably

9 woul dn't surprise anyone, that in the very early
1014 10 days of the Comm ssion, before we had really got a

11 grip on our own process and procedures, and in

12 particul ar where there was no Conm ssion menber

13 i nvol vement with the case review manager in the

14 structuring and conduct of the investigation, that
1014 15 we were finding that our case review managers were

16 full of enthusiasmto expose wrongful convictions

17 and were investigating anything and everything

18 which the applicant told them and anything and

19 everything of issues which they, the case review
1014 20 managers, identified, and what we were finding was

21 that an awful lot of tinme was being spent

22 investigating issues which, even if they had been

23 factually resolved in the applicant's favour,

24 could never have made any difference to the safety
1015 25 of the conviction, so the devel opment of the
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Comm ssion's processes and working methods has
been around this attenpt to identify at an ear
stage what it is about the case which, were it
be resolved in the applicant's favour, could
genui nely be said to have an inpact on the saf
of the conviction, but that is the focus of th
i nvestigation.
If we can go to 339668, please. This is a
docunent again from the CCRC web site that jus
goes through the application phases, and 1’|
generally deal with this, and | think you talk
the first step:

"Is it a valid application?"
And that is whether the appeals have expired,
if there has been no appeal --
Yeah.
-- then it's a no. If it's yes, then it | ooks
like:

"Revi ew amount of work required."
And that is, is it a five day fast-track?
Yes.
O is it something else?
Yes.
And then case review -- and I'lIl get into this

a nonent, that would be the substanti al
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1 i nvestigative work?

2 A Yes.

3 Q And then a provisional view, it's my understandi ng

4 t he Conmm ssion would create a provisional view of
1016 5 either reference or no reference; correct?

6 A Yes. | mean |I'm certainly when | was at the

7 Comm ssion the provisional view and the response

8 to provisional review related only to those cases

9 where we were provisionally deciding not to refer.
1016 10 Q Ckay.

11 A Now it may be that they have changed in the 12,

12 well, certainly that was still the case in March

13 | ast year when | was there as the case review

14 manager .

15 Q So - -

16 A So if they've changed their position now to give a

17 provisional view of a reference, then |I'm not

18 aware of it.

19 Q Yeah. There may be el aboration |ater on. So, in
1017 20 any event, it's those cases where a reference

21 woul d not be made, then there would be a

22 provi sional view and an opportunity of the

23 applicant to respond to that before a final

24 decision is made?
1017 25 A | ndeed. And there have been cases where we have
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1 responded, we have considered the response to our
2 provisional view and changed our m nd, and nmade a
3 reference.
4 Q There have been cases?
1017 5 A Yes.
6 Q Go to the next page. It talks a bit about the
7 process, and | want to spend a bit of time on case
8 review, it says:
9 "Once a case is allocated to a
1017 10 casewor ker (usually called a Case Review
11 Manager or a Case Worker) the review
12 begins. At this stage the caseworker
13 wi Il examne the issues raised in the
14 application, as well as any issues the
1017 15 casewor ker spots, to see if there m ght
16 be anything that could give grounds for
17 referring the case. In nost cases we do
18 all the work on a case ourselves, but we
19 do have the power to appoint an
1018 20 i nvestigating officer (usually fromthe
21 police) to carry out investigations for
22 us."
23 And is it correct that this is where the | egwork
24 woul d be done, by the case review manager ?
10:18 25 A Yes.
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1 Q And - -
2 A Under the guidance of a menber of the Conm ssion.
3 Q So one Comm ssion nmember would be assigned to
4 oversee the case review manager or the
1018 5 casewor kers' investigation; --
6 A Yes.
7 Q -- is that correct? And that investigator or
8 casewor ker woul d gat her, that would be the person
9 who woul d gather the documents, review
1018 10 transcripts, review the files. And you talked,
11 yest erday, about creation of -- and | can't
12 remenber what you called it -- whether it was a
13 pl an or an investigation plan --
14 A A case plan, yes.
1018 15 Q -- or a case plan; can you tell us a bit about
16 t hat ?
17 A Well the object of the case plan is to identify
18 all the issues which had been raised by the
19 applicant or by the Comm ssion, and in its early
10:18 20 stages that, of course, would include issues which
21 had been raised by the applicant which the
22 Comm ssion then judges not to be of significance
23 to the safety of the conviction and, therefore,
24 not meriting any further investigation or review,
1019 25 and the case plan will identify those issues and
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1 it will record the decisions which are taken by
2 the case review manager and the Comm ssion nenber
3 as to what issues should be investigated and how
4 that investigation should be started, you know,
1019 5 how that -- how the -- what the conponents of
6 t hose, of the investigation against each issue,
7 shoul d be.
8 And the case plan remains a
9 l'iving docunment in the sense that as the
1019 10 i nvestigation progresses, outcones are recorded
11 and any new lines of investigation are then put
12 into the case plan, and so as the investigation
13 progresses the steps which have been taken, and
14 their outconmes, are recorded in the case plan.
1020 15 And the -- there is a -- there is a monitoring
16 exercise which the Conm ssion has introduced.
17 Because one of the matters
18 whi ch the Comm ssion is particularly concerned
19 about, and something we touched briefly on
1020 20 yesterday, is how |long these investigations take,
21 and some of them can take a consi derabl e amount of
22 time. What the Comm ssion is anxious to know is
23 are they taking a long time because they genuinely
24 are taking a long time, or are they taking a |ong
1020 25 time because, for sonme reason or another, the
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1 investigation has lost its inpetus. Which may
2 happen, for exanple, if you ask for further
3 scientific exam nation to be done and you send the
4 stuff off to be examned and it doesn't conme back,
1020 5 and so you've got a chunk of time in which
6 actually nothing is happening on the investigation
7 at all, but the overall length of time that the
8 investigation takes is ticking on. So the
9 Comm ssion had just started introducing a
1021 10 procedure, as | left from being a menber of the
11 Comm ssion, whereby | think, | think after every
12 six -- if six months had gone by since work
13 started on one of these cases requiring an
14 extended review, and that case hadn't been put up
1021 15 for decision, then a case review comm ttee of
16 t hree Comm ssion nmenmbers would be assembl ed and
17 they would require to be brought up to date on
18 what had been happening in the investigation and
19 why it was that, six months after work had
1021 20 started, no -- the case hadn't been put up for
21 deci si on. And that would be the opportunity for
22 Comm ssion nmembers not actually involved in the
23 investigation to take stock of the position and we
24 found, when we first started doing this, that the
1022 25 prospect of a case review commttee pronpted a
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1 consi derabl e anpbunt of activity on the case in the
2 weeks before that case review comm ttee actually
3 met so that, by the time the case review commttee
4 met, the case was actually put to them for

1022 5 deci si on.
6 So that it's -- but that,
7 that, effectively, is what the case plan is about,
8 it's to provide the control mechanism for the case
9 revi ew manager and the Comm ssion nmember to

1022 10 self-monitor, if | can put it that way, what they
11 are doing and why, and it also provides a record
12 of what's been going on, so that if it is a case
13 in which a case review commttee is assenbl ed,
14 t hey can see what's been done.

1022 15 Q If we can go to the next page, provisional view,
16 and | think this will clarify what we've talked
17 about earlier. It says:
18 "When we reach a provisional viewthat
19 there are no grounds to refer a case,

1023 20 t he person who has made the application
21 to us will normally be given 20 working
22 days to respond to the provisional
23 view. "
24 So it appears that --

1023 25 A Then not hi ng has changed.
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1 Q -- nothing has changed?

2 A Yeah.

3 Q If we can go to 339667. And this is sinmply a Case

4 Statistics, and | think this is up to August 31,
1023 5 2006, that we obtained from your web site, and I

6 think it's consistent with the nunbers you've

7 provi ded. Yours may have been --

8 A | ' m happy to say that they are, they are the sanme

9 nunbers, yeah.
1023 10 Q Yes.

11 A It doesn't always happen in these situations.

12 Q Yes. So these would be, up until the end of

13 August, the 'Total applications', 'Open' would

14 be -- what would ' Open' nmean; do you know?
1023 15 A 'Open' means that they are awaiting review.

16 Q Ckay. And --

17 A In other words, they are sitting on the shelf,

18 waiting to be allocated for review.

19 Q OCkay. And then 420 'Actively being worked on'?
10:24 20 A Yes.

21 Q And ' Conpl eted', 8,260 would be rejected, and that

22 woul d be -- or dism ssed, but that would include

23 ineligible --

24 A Yes, which is about a third of that nunmber, | nmean
1024 25 t he actual nunber of dism ssed as being ineligible
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1 is 2,346.
2 Q And then 340 referrals to the Court of Appeal ?
3 A Yes.
4 Q And it | ooks as though sone are still in the que,
1024 5 but of the 287 that were heard by the Court of
6 Appeal , 198 convictions were quashed and 89 were
7 uphel d; --
8 A Yes.
9 Q -- 1Is that correct?
10:24 10 A Yes.
11 Q That's probably a good spot, M. Conm ssioner.
12 A | m ght just say, for the sake of conpl eteness on
13 t hat point, that --
14 Q Yes?
1024 15 A -- within those figures there will be the very few
16 cases which have been referred, summary
17 convictions of the Magistrate's Court, which have
18 been referred to the Crown Court by the
19 Comm ssion, and also referrals, equally few in
1025 20 nunber, which have been made on the grounds of
21 sentence only.
22 Q Okay, both -- so primarily convictions. O the
23 198 that are quashed, and we talked a bit about
24 this yesterday, --
1025 25 A Uh- huh.
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-- they would be gquashed because the verdict is
not safe; --

Yes.

-- correct? And as far as the factual innocence
-- or let me back up. | take it, once the
conviction is quashed, these people would be in

t he position of being innocent; --

Yes.

-- correct? Innocent because there is no |onger a

conviction?

Yes.
And as far as the factual innocence, or | think
your term was "innocence in the absolute sense",

am | to understand your evidence that that would
not be something that your Conm ssion would | ook
into, nor would the Court of Appeal consider in
granting the remedy?
That's right.
If we could break?
COMM SSI ONER MacCALLUM:  Uh- huh.
(Adj ourned at 10:25 a.m)
(Reconvened at 10:50 a.m)
BY MR. HODSON:

Just call up 339667 again. | think at the break,

M. Kyle, you were telling me that of these 198
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1 cases that were quashed by the Court of Appeal

2 there were seven new trials ordered; is that

3 correct?

4 A That appears to be so. | ' ve just been through the
1050 5 list of the referred cases and their outcomes and

6 |'ve -- on a quick review of that list there

7 appears to be seven cases in which the Court of

8 Appeal has quashed the conviction and, also, gone

9 on to order a retrial.
1050 10 COWM SSI ONER Mac CALLUM: Only seven, did |

11 hear correctly?

12 A Seven, yes.

13 BY MR. HODSON:

14 Q And what, and | appreciate we're speculating a bit
1051 15 about what the Court of Appeal is doing and why it

16 is doing it, but is there any theme as to where

17 t he Court of Appeal will order a retrial as

18 opposed to just quashing the conviction? 1|s there

19 anything that you can provide to assist us in
1051 20 under st andi ng what cases the English Court of

21 Appeal would order a new trial?

22 A | think the main consideration in any case is

23 going to be whether the Court of Appeal considers

24 that it would be possible for any retrial to be
1051 25 fair, and that, of course, would be '"fair' in the
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1 wi dest sense, whether it would be possible, taking

2 account of both the prosecution position and the

3 defence position, for any further trial to be a

4 fair one. And the sort of considerations which
1051 5 are going to arise there are the length of tinme

6 since the offence giving rise to the crim nal

7 proceedi ngs, the nature of the evidence, the

8 extent to which it depends on wi tness

9 recol |l ection, because -- and, of that, | think
1052 10 probably the tinme |apse is likely to be the nost

11 significant, because |apse of time is likely to

12 have the most significant inmpact on whether an

13 ensuing trial can be fair or not.

14 Q And so, in the David M| gaard case, | think the
1052 15 Supreme Court -- well not | think -- the Suprene

16 Court did advise the federal mnister to set aside

17 t he conviction which happened in 1992, --

18 A Uh- huh.

19 Q -- so0 23 years after the crime. Just, again based
1052 20 on your general understanding of the English Court

21 of Appeal cases, would it be correct to assune

22 that in England it would be highly unlikely that

23 the English Court of Appeal would order a new

24 trial 23 years later?
1052 25 A Um, yes, | think so, particularly given what I
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1 understand to be the nature of the -- and
2 character of the evidence which was involved in
3 this particular case.
4 Q Can you tell us whether, again just generally,
1053 5 whet her those applicants who get a remedy fromthe
6 Comm ssion, go to the Court of Appeal and have
7 their conviction quashed w thout a new trial,
8 whet her those people are put in a state of -- or
9 perceive that they are in a state of |egal |imbo;
1053 10 in other words that they have been convicted once,
11 it's been quashed, but they haven't been found not
12 guilty? Do you follow that? |'m just wondering
13 if there is -- and the reason | raise that, it's
14 one of the items this Comm ssion has heard about a
1053 15 bit, that where an accused is -- has been
16 convicted, and then |ater the conviction has been
17 set aside, that there mght still be a cloud or
18 some uncertainty over that person's perceived
19 guilt or innocence?
1053 20 A Uh- huh.
21 Q And |I'm just wondering in England, where your
22 Comm ssion sends cases to the Court of Appeal and
23 a remedy is granted, do the applicants express the
24 sanme concern that they have not been exonerated
1054 25 sufficiently by having the conviction quashed?
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1 A They may have that concern because it's easy, it's
2 quite easy to envisage why sonmeone who's in that
3 situation m ght think that in their inner souls,
4 if I can put it that way, but it's very unusual
1054 5 for an applicant to express such feelings
6 outwardly. Most, in nmy experience, are quite
7 prepared to accept that the quashing of the
8 conviction entitles themto tell anybody who's
9 interested that they are innocent.
1054 10 Q And having a second trial and being acquitted, in
11 your view, would that give that person any better
12 status as far as being innocent?
13 A Well not as a matter of -- it wouldn't make any
14 different | egal position. It would be -- | --
1055 15 whet her it would actually make any factual
16 difference to the individual applicant, | don't
17 know, but of course in very many of these cases
18 t he applicant m ght be sufficiently realistic to
19 appreciate that if there was a retrial, he m ght
1055 20 find himself reconvicted. And, you know, the
21 noti on that applicants will say "well |'m not
22 satisfied with this outcome, | wish to be retried
23 so that | can clear ny name through an acquitt al
24 by a jury", that's easy to say, but you can't
1055 25 actually guarantee that outcone.
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1 Q But, again, would -- from a | egal sense, though, |

2 t hi nk what you are telling us, that an acquittal

3 by the jury puts that person in no different |egal

4 position than that person was in before the trial,
1056 5 because the conviction had been quashed?

6 A Absol utely, yes.

7 Q Can you coment at all on -- well, let's just talk

8 for a monment about conpensation, and | don't want

9 to get into it in too much detail because |
1056 10 think -- it's nmy understanding that that's dealt

11 with quite separate and apart from the CCRC?

12 A Yes, it is.

13 Q And | have tried to |ocate sonme information on

14 that, |I'm not going to put it to you, | may end up
1056 15 filing it with the Comm ssion and providing it to

16 the parties.

17 A Uh- huh.

18 Q But it's my understanding that there is

19 | egi slation in England -- and if | can find the --
1056 20 A Section 133 of the Crim nal Justice Act 1988.

21 Q Right. And it's actually Section 133, but it

22 says:

23 "When a person has been convicted of a

24 crimnal offence and when subsequently
1056 25 his conviction has been reversed or he
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1 has been pardoned on the ground that a
2 new or newly discovered fact shows
3 beyond a reasonabl e doubt that there has
4 been a m scarriage of justice the
1057 5 Secretary of State shall pay
6 conpensation for the m scarriage of
7 justice to the person.”
8 And then it's ny understanding of the |aw that,
9 where the CCRC refers a case to the Court of
1057 10 Appeal and the Court of Appeal quashes a
11 conviction, that that person then would be
12 entitled to apply to the Secretary of State for
13 compensation pursuant to that statute; is that
14 correct?
1057 15 A Um, well, he'd certainly be in a position to
16 apply because he has now -- the convicted person
17 has now had his conviction gquashed.
18 But the legis -- the
19 particul ar section in the legislation, whilst it's
1057 20 mandatory in its terns as to the entitlenment to
21 compensation so the only issue is going to be the
22 amount of compensation, the | anguage of the
23 section is quite tightly drawn and it depends on
24 t he applicant being able to show to the Hone
1058 25 Secretary, who is responsible for the paynent of
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1 conpensation, that, as a result of some new or
2 new y-di scovered fact, it can be said that, beyond
3 a reasonabl e doubt, there has been a m scarriage
4 of justice. And as | understand the way in which
1058 5 the Home Secretary approaches his interpretation
6 of that section, '"m scarriage of justice' is given
7 t he narrow sort of meaning that we were talking
8 about yesterday, and what the Home Secretary would
9 be | ooking for is to be satisfied beyond
1058 10 reasonabl e doubt that the person who is making the
11 claim for the conmpensation is factually innocent.
12 Q Okay. And so that would be something separate and
13 apart from what the CCRC deals with?
14 A Absolutely. And | hope that if, sort of, one
1059 15 t hing stands out from the evidence that | have
16 been giving to this Comm ssion, | think the two
17 gquestions are entirely separate. Whet her or not
18 sonmebody has been wrongfully convicted, | think,
19 is a matter of quite wide interpretation, as | was
1059 20 endeavouring to explain yesterday. \Whether
21 someone who has been wrongfully convicted is
22 entitled to conpensation is an entirely separate
23 guestion, and that's a matter for which the
24 criteria can be set as a wholly distinct exercise
1059 25 and, as it happens, the legislation in the
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1 Crim nal Justice Act 1988, | think, is being
2 treated by the Home Secretary as effectively
3 saying "conpensation will be paid if |I'msatisfied
4 beyond reasonabl e doubt that this applicant is
1059 5 factually innocent, and not otherw se".
6 Until, | think, the spring of
7 | ast year, the Home Office also applied a system
8 of making ex gratia paynments of conmpensation, in
9 ot her words outside the statutory scheme, but |
11.00 10 understand, frominquiries which |I've made, that
11 the system of -- or the willingness of the -- or,
12 yeah, the system s making ex gratia payments has
13 actually been stopped.
14 And | think the -- some
11.00 15 support for what | am suggesting about the narrow
16 interpretation to be given to 'm scarriage of
17 justice' in Section 133 is supported by a decision
18 of the House of Lords in a case called Millen, who
19 applied for compensation after his conviction was
11.00 20 guashed by the Court of Appeal, where, on any
21 view, the evidence against M. Miullen for being
22 responsi ble for terrorist offences was
23 overwhel m ng, but he had managed to renmove hinself
24 fromthe jurisdiction of the English courts and
1101 25 was, in fact, in Zi nbabwe. He was returned to the
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1 Uni ted Kingdom and put on trial in circunstances
2 whi ch the courts categorized as being absolutely
3 outrageous, there was collusion between the
4 security services in both countries to get him
1100 5 back to England wi thout going through the proper
6 extradition process, the belief being that if the
7 Uni ted Kingdom applied for M. Millen's
8 extradition from Zi mbabwe the political defence
9 argument would be raised and a |lot of time would
101 10 pass while that was sorted out. So he was
11 effectively --
12 Q Ki dnapped?
13 A -- kidnapped and brought back to England from
14 Zi nbabwe, and that was characterized as quite
1101 15 out rageous conduct by the Court of Appeal, which
16 guashed his conviction on the basis that the
17 prosecution, fromthe outset, had been an abuse of
18 process.
19 He applied for conpensation
11.02 20 under the statutory provision and was refused by
21 the Home Office on the basis that, even though the
22 prosecution itself had been an abuse, there was
23 certainly no fact or new y-di scovered fact which
24 suggested that he had been the victim of a
11.02 25 m scarriage of justice, inmplicit in that is
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m scarriage of justice means being factually

i nnocent, and therefore we're not

goi ng to pay

compensation, and that decision of the Honme Office

was upheld by the House of Lords.

And do | take it from your evidence, sir, that you

have a fairly strong view that the issue of

factual i1innocence, and | ooking at

whet her the

remedy granted by CCRC and ultimtely by the Court

of Appeal in tying that to a conpensation claim,

t hat those matters shoul d be kept
Yes.

And maybe asked anot her way, if,

very separate?

in the CCRC work,

t hat one of the elements inmported into what you

were doing was either | ooking at

or trying to devise a renmedy that

factual innocence

woul d put the

applicant in a better position to get conpensation

once the process is done, that you would view that

as being counterproductive; is that fair?

Well, | would, because | think the work, the

actual work of the Comm ssion, would be made

i measurably more difficult if the objective -- if

t he Comm ssion's objective and the test which had

to be applied as to whether a case should go back

to the Court of Appeal in any sense rested on

establishing factual innocence.
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Let me put it to you this way. Under your cur

rent

systemit's nmy understanding that an individual

who gets a remedy, gets to the Court of Appea

and

has the conviction quashed, is in a position of

being a legally innocent person?
Yes.

And in a position, a better position to seek

conpensation from the Home Secretary, than he was

before the process; correct?

That's true, yes.

And that whether he is entitled to conpensation is

another matter dealt with by another m nister
anot her agency, --

Yes.

-- correct, that may well deal with factual

i nnocence?

Yes.

And if we go back, if in your system that what

was

necessary to deal with, in addition to getting the

conviction set aside, to also deal with factual

i nnocence and/or entitlement to conpensation,
t hat was sort of put in as part of it, is it f
to say that your bar would be nuch higher?

| think inevitably, yes.

And so that in other words, if the granting of
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1 remedy meant automatic conpensation and factual
2 i nnocence, are you -- | think you are telling us
3 that there would be quite a different set of
4 st andards applied to your review?
1105 5 A | think that's right, yes.
6 Q And a much higher bar?
7 A But I -- and also, the point I was making, | think
8 that to align the two concepts that way woul d be
9 wrong in principle.
11:05 10 Q And why is that?
11 A Sinply because | think the question of whether --
12 there is much -- there is much nore to being --
13 having a record of a conviction against you, in
14 terms of its impact on your life generally, than
11.05 15 t he question whether you should -- whether you get
16 any nmonetary compensation for having been
17 prosecuted in the first place. And if you haven't
18 been rightly convicted in the w der sense, as |
19 was describing it yesterday, then you should not
11.05 20 have that conviction recorded agai nst you because
21 of the impact it is likely to have on virtually
22 t he whol e aspect of -- virtually every aspect of
23 your life.
24 Q And can you coment on whet her those people who go
11.06 25 t hrough the CCRC and get a remedy, is it correct
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1 that the -- or coment on this. | s conpensation
2 on factual innocence something that they raise
3 with you, or is it generally understood that
4 that's to be dealt with after the CCRC and the
1106 5 Court of Appeal deals with the conviction?
6 A l'"'m-- 1 think it very rare, indeed, for
7 applicants to be concerned, at the stage they
8 apply to the Comm ssi on about conpensation, and if
9 they are they don't tend to express it.
11.06 10 Q Okay. If we can call up 339389. And this is an
11 article, M. Kyle, that you wote for the Drake
12 Law Review in 2004; is that correct?
13 A Yes.
14 Q | just want to go through parts of it. W've
11.06 15 covered nmuch of what is in here, but if we can go
16 to page 391, and actually just go to the top. And
17 again, talking about wrongful convictions, you
18 say:
19 "Why do these things happen?
11.07 20 No doubt, the higher the profile of the
21 case, the greater the risk of
22 m scarriage of justice, fuelled by
23 public concern and resulting pressure on
24 investigators to 'get those
1107 25 responsi bl e.’ There is the potentia
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1 for tunnel vision once a suspect is in
2 the frame, acconpani ed, at worst, by
3 determ nation to produce the evidence by
4 what ever means or, |ess cul pably, by
1107 5 ignoring the possibility that the wrong
6 suspects have been arrested. The quest
7 of any crimnal jurisdiction, faced with
8 incidents of m scarriages of justice, is
9 to discover whether there is a system ¢
1107 10 problem to be addressed or whether some
11 i di osyncratic reason can be attri buted
12 to the individual case. It is
13 significant that each of the cases
14 menti oned above was investigated and
1107 15 prosecuted at a tinme when there was no
16 | egi sl ation defining and regul ating the
17 exercise of police powers, particularly
18 relating to the detention and
19 guestioni ng of suspects, and when there
11.08 20 was no adequate definition of the
21 prosecution's obligations to disclose
22 unused material that m ght assist the
23 defence. "
24 And the cases that are referred to earlier in the
11:.08 25 article are the, | think, the bl ockbuster cases,
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1 - -
2 A Yes
3 Q -- the terrorist cases?
4 A Yeah.
1108 5 Q Just coment on a couple of things. First, the
6 comment here about whether sonme idiosyncratic
7 reason can be attributed to the individual case,
8 or a systemc problem and maybe just el aborate on
9 t hat coment pl ease?
11.08 10 A Well what | had in mnd when | was making that
11 particul ar observation in this article by
12 reference back to the bl ockbuster cases, which had
13 al ready been descri bed, when you | ook at the
14 reasons why those cases turned out to be appalling
11.08 15 m scarriages of justice, they were synmptomatic of
16 significant system c problenms which existed in the
17 crimnal justice systemat the time, particularly
18 in relation to the way in which the police went
19 about investigating cases and dealt with the
11:09 20 guesti oning of suspects, because in all the cases
21 there was some form of fabrication of police
22 evi dence around interview notes and confessions
23 whi ch were all egedly made; and, also, system c
24 problems arising out of the fact that the defence
11.09 25 wer e deprived of the opportunity to explore
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1 possi bly excul patory aspects of the case because

2 relevant information sinmply wasn't disclosed,

3 particularly in the context of the scientific

4 evi dence which was relied on. So that, that was
1109 5 the context in which |I made that particul ar

6 conmment .

7 Because there are clearly

8 cases where things go wrong, where it is sinply a

9 matter of something having going wrong, gone wrong
1110 10 in that particular case, and it can't be

11 attributed at all to be a systemc failure of some

12 aspect of the crimnal justice system and | think

13 the point | endeavour to make in this particular

14 article is that the intervening introduction,
1110 15 particularly of the Police and Crim nal Evidence

16 Act of 1984, and various other substanti al

17 devel opments such as the creation of the Crown

18 Prosecution Service, have been quite fundanent al

19 in overcom ng the sort of system c deficiencies
11:10 20 whi ch gave rise to those bl ockbuster cases.

21 Q So do I take it fromthat that in |light of those

22 | egi sl ative changes that arose in the bl ockbuster

23 cases, sone of the system c issues that were

24 evident in those cases -- maybe elimnated is too
1111 25 strong a word, but had been reduced?
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1 A Substantially reduced, yes, and | think one of
2 the -- if | don't make the point clearly in the
3 article, then | certainly make it now, that one of
4 the | onger-term benefits, if | can put it that
1111 5 way, of the existence of the Crim nal Cases Review
6 Comm ssion which gets to | ook at, as we've seen,
7 sonme eight or 900 cases a year in which something
8 has been set to go wrong, is that the Comm ssion
9 itself is a body which is in a position to nonitor
1111 10 what is going on with the investigation and
11 prosecution of offences and ought to be able to
12 contribute as time goes on to the early
13 identification of any further system c problens
14 whi ch may be becom ng apparent.
11:11 15 Q And so do | take it fromthat that in the course
16 of your work, if themes develop as to potenti al
17 problems, that obviously those matters go to the
18 Court of Appeal and beconme public, that that
19 operates as a bit of a check and bal ance for
11:12 20 aut horities who may be investigating and
21 prosecuting crimes?
22 A Well, that's certainly true, | mean, that wil
23 happen in individual references which we make, but
24 | see no reason why the Comm ssion shouldn't
11:12 25 undertake a responsibility of reporting in a nore
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1 generic sense either through its annual report or
2 directly with the relevant body such as the
3 director of public prosecutions or the Honme Office
4 or the Association of Chief Police Officers, there
1112 5 are bodies such as those who are responsi ble for
6 their individual aspects of the crimnal justice
7 system and if the Conmm ssion were to detect what
8 appeared to be a devel oping system c problemin
9 the way either the police or the prosecuting
1113 10 aut horities went about, were going about their
11 wor k, then they should flag them off.
12 COWM SSI ONER Mac CALLUM: Do they do so,
13 sir?
14 A It has rather taken the view up until now that
1113 15 because the cases which have been reviewed by the
16 Comm ssi on have been, have extended over half a
17 century, the initial years that the Comm ssion has
18 been dealing with cases which have gone back into
19 the 1950s, in fact the earliest case, we made a
1113 20 reference of a case which had been prosecuted in
21 1927, we thought our test had been met and the
22 Court of Appeal disagreed and we didn't get a | ot
23 of praise fromthe Court of Appeal for referring a
24 1927 conviction, but certainly some of the real
1113 25 old dog s of the m scarriage of justice system if
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1 | can put it that way, |ike Derek Bentley, Janes

2 Hanratty, Ruth Ellis, all of which were in the

3 1950s and ' 60s, they have occupied a considerable

4 amount of the Comm ssion's investigative review
1114 5 and deci sion-making activity and they have had the

6 effect of playing a significant part, | think, in

7 hel ping to restore confidence in the operation of

8 the crimnal justice system because however nuch

9 t he Court of Appeal may dislike dealing with old
11:14 10 cases, and they are at pains to point out on

11 occasions we do think the Comm ssion would be

12 better spending its time on nore recent cases, but

13 where you have these cases which are a blot on the

14 | andscape and have been for years, the Comm ssion
11:14 15 has taken the view that they should be dealt with,

16 but the effect of that has been that we don't

17 really, or haven't had, it may be that now the

18 situation is beginning to become nore

19 cont empor aneous, if | can put it that way, al
11:14 20 t hese old cases now seem to have been cl eared out

21 of the system by and | arge, so the cases which the

22 Comm ssion is now dealing with are going to be,

23 across the board, nore contenporaneous which

24 should allow a better analysis of what is actually
1115 25 happeni ng now.
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1 | mean, for exanple, |
2 mentioned, there is reference in this article I
3 t hink, and certainly in the Royal Comm ssion
4 report, to the West M dl ands serious crime squad
11115 5 whi ch was operating in the late 1970s, early 1980s
6 and there was sone quite dreadful investigative
7 m sconduct going on in those, in cases handl ed by
8 t hat particular squad which was set up to dea
9 with a spate of armed robberies which was the,
1115 10 sort of the vogue crinme in the West M dl ands at
11 that time, serious m shandling of supergrasses.
12 Do you understand what | mean by supergrass? |It's
13 an informant who is a heavy-weight crimna
14 involved in very many offences which inform on
11:16 15 hundreds of people and gets a very |light sentence,
16 and there was serious m shandling of two
17 supergrass informants by that squad.
18 BY MR. HODSON:
19 Q Sorry, is that supergrass?
11:16 20 A Super gr ass. Yes, if you grass on sonebody, then
21 you informon them and a supergrass is sonmeone
22 who does it to a very extensive |evel.
23 Q Okay.
24 A Addi tionally, the methods which were used for
11:16 25 i nterrogating suspects throughout, in the
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1 di sturbing information, that suspects would have
2 pl astic bags put over their heads and virtually
3 suf focated before making their confessions.
4 Now, a great deal of the

11:16 5 Comm ssion's time has been spent on cases ari sing
6 out of the investigations of the West M dl ands
7 serious crime squad, but in terms of systemc
8 problem the intervention of the Police and
9 Crimnal Evidence Act 1984 means that the

1117 10 opportunity for whol esale m sconduct of that
11 nature by a police squad is virtually unthinkable
12 now.
13 Q Are you telling us, M. Kyle, and again just your
14 views, that by the Comm ssion detecting and

1117 15 remedyi ng wrongful conviction, that the Comm ssion
16 may al so be assisting in the prevention of
17 wrongful convictions?
18 A Well, | would like to think that over the | onger
19 termthat is one of the benefits of an

11:17 20 organi zation |ike the Comm ssion because it wll,
21 al beit on a relatively small form because, after
22 all, 800 cases a year out of the total nunber
23 prosecuted is a relatively small number, but it
24 wi Il have sonme finger on the pulse of what is

1118 25 going on in ternms of investigating and prosecuting
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1 crinme.
2 Q Are you able to coment on whether or not the
3 exi stence of the Comm ssion may have an effect on
4 either investigators, prosectors or others
1118 5 involved in the crimnal justice system in other
6 wor ds, knowi ng that if something goes wrong,
7 someone is there to check it?
8 A Oh, | think that -- | think it will -- 1 think it
9 does and has been seen to have that effect in
1118 10 terms of -- there are cultural issues involved
11 here. If an investigator thinks he m ght be able
12 to get away with something by some form of
13 i mproper practice, then knowi ng that the
14 Comm ssion is there is likely to be a factor which
1118 15 m ght deter him from doing so, and we have had
16 cases where, and I'Il call it idiosyncratic
17 m sconduct has occurred, and if we discover it and
18 there is publicity about it, then it's likely to
19 have a deterrent effect, so | think there is the
11:19 20 positive effect of knowing that there is a body
21 which is likely to be interested in the process by
22 whi ch people are prosecuted and convicted and al so
23 the sort of individual deterrent on the way in
24 whi ch investigations are carried out, and |'1l|
11:19 25 give you an exanmple where we have, where that sort
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1 of i1diosyncratic discovery has been made, was a

2 case which depended on identification evidence,

3 al ways recognized as a fertile source of possible

4 m scarri ages of justice, and the Defendant
1119 5 concerned had said, well, he had been caught on a

6 camera -- it was an arson case and there was a

7 camera and the arsonist, whoever he was, was

8 caught on camera, and it was the usual thing, not

9 very clear, you couldn't see features clearly, and
1120 10 he said that's not nme because the figure in that

11 video is wearing a white T-shirt and | was wearing

12 a black T-shirt that night and | can prove that

13 because | was at a nightclub and there was

14 security cameras at a nightclub and that will show
1120 15 me wearing a black T-shirt, so that was his

16 defence at trial, and the position which the

17 police adopted in that case was, well, there may

18 wel | have been a security camera at the nightcl ub,

19 but -- and it was somewhat unclear as to whether
1120 20 t he evidence was the camera wasn't working that

21 night or, if it was, the film the tape has been

22 m slaid, which is fine as far as it went.

23 Well, he applied to us after

24 conviction and our case review manager went to the
1121 25 police station concerned and sinply went through
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1 all the material in the police station relevant to
2 that investigation and found the tape fromthe
3 security camera and, you know, the way in which
4 t he evidence had come out suggested that that was
1121 5 a deli berate conceal ment.
6 Now, a cynic would say all the
7 Comm ssion, all the existence of the Comm ssion
8 will do is make police officers a bit more careful
9 if they are wanting to conceal evidence, but
1121 10 equal ly, you know, the fact that there is a body
11 which is going to be thorough and is going to |ook
12 very carefully at these things, and there have
13 been cases maybe of nore substance, there was a
14 case involving a terrorist offence in Northern
1121 15 | rel and where the suggestion had been made t hat
16 the officers had shown, in interview, the
17 Def endant a list of names which they wanted this
18 particul ar Defendant to tell them about as having
19 been involved in terrorist offences, the deal
1122 20 being, well, if you tell us about all these
21 people, we'll go easy on you or we won't prosecute
22 you, and this was conpletely denied by the police.
23 Well, when our case review manager went to
24 Northern Ireland and reviewed all the police
1122 25 material, there was this |list of names which had
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Hodson
Vol 192 - Tuesday, October 3rd, 2006

Page 40252
1 al ways been denied as being in existence, so, you
2 know, the thoroughness of the investigation I
3 think is a factor.
4 Q Are - -
1122 5 A And one of the, if | can just sort of finish again
6 on a slightly lighthearted note, is that the
7 Def endant who was wrongly identified, so he said,
8 in relation to the security video which was found,
9 t he Court of Appeal did order a retrial in that
1122 10 case and when the retrial came up he pleaded
11 guilty.
12 COW SSI ONER MacCALLUM: Wbould you give nme
13 the citation, the name of that act of 1984 again,
14 sir?
1123 15 A The Police and Crim nal Evidence Act.
16 COMM SSI ONER MacCALLUM: The Police and --
17 A -- Crimnal Evidence Act.
18 COWM SSI ONER Mac CALLUM: s that on our
19 dat abase, M. Hodson?
1123 20 MR. HODSON: Yes, it is. | believe it's in
21 t he documents that were put up for M. Kyle. | f
22 they are not, we certainly have it and --
23 COWM SSI ONER Mac CALLUM: | f anybody has the
24 doc. ID, I would like to wite it down.
1123 25 MR. HODSON: " m not sure if | have it.
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1 I'Il maybe get it at the break.
2 COMM SSI ONER Mac CALLUM: Al'l right.
3 MR. ELSON: |'ve got it.
4 MR. HODSON: Have you got it?
1123 5 MR. ELSON: 339900.
6 MR. HODSON: 339900.
7 COVMM SSI ONER MacCALLUM: Thanks very much.
8 BY MR. HODSON:
9 Q On this issue of idiosyncratic reasons, are there
1123 10 cases, M. Kyle, where references are made to the
11 Court of Appeal and convictions are quashed where
12 you find that there has been no deliberate
13 wr ongdoi ng by any of the participants in the
14 original investigation and trial?
1123 15 A | think that is frequently the case.
16 Q In the sense that -- would that be a non-system c
17 or would that -- how would you describe that as
18 being -- of those -- is that what you meant by
19 i di osyncratic reason, or did | msread that?
11:24 20 A | -- well, I think there are two ways in which you
21 could | ook at idiosyncratic reasons. If -- 1
22 mean, generally speaking, in the absence of any
23 del i berate m sconduct or | guess any deli berate
24 failure by sonmeone to do what they should do,
1124 25 then -- and assum ng that there are no, that there
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1 are no system c deficiencies such as, well, | did

2 this because, you know, |I'm a police officer,

3 there is no, there is nothing which tells ne what

4 | should or should not do when I'minterview ng a
1124 5 suspect, therefore, what | did I thought was al

6 right. In the absence of any sort of systemc

7 deficiency of that sort, the sort of idiosyncratic

8 reason why a case may result in a wrongful

9 conviction is because, it's either going to be
1125 10 because there is a one-of act of failure to act

11 properly or it is going to result fromthe fact

12 t hat someone, someone somewhere in the system

13 whet her it's the police, the prosecutor, the

14 Def endant or the trial judge has done -- has not
1125 15 done, to the full extent, that which should have

16 been done, and that need not be deliberate, it my

17 just be a m stake.

18 Q And so again, so | understand it, the majority of

19 the cases where a remedy is granted are cases
1125 20 where there has been no m sconduct or deliberate

21 wr ongdoi ng by anybody involved, i.e., police,

22 wi t nesses, Crown prosecutor; is that correct?

23 A That's correct, yes.

24 Q And that in cases where -- are there some cases
1126 25 where presumably m stakes would be made, good
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intention m stakes that end up resulting in a

m scarri age of justice?

Yes.

And are there some cases where just due to the

nature of the case it may have been that the

system worked how it was supposed to, but just

arrived at the wrong result?

Yes.

And are those -- are there many of those?

Of which, the latter?

The | atter one where at the end of the day it is

case where the system worked how it was supposed

to, but it just arrived at the wrong result based

on information that was found out |ater?

Yes.

If we can go to 339392, a couple of questions

here, and you tal k about, you say:
"Of equal inportance is the question of
why it took so long for the m scarri ages
of justice represented by these cases to
be remedied."”

And | think Judith Ward was the |ady you told us

about yesterday?

Uh- huh.

Being in jail for quite sonme time. And just your
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1 comment on that. | think you told us yesterday

2 that -- let's take a ook at the David M| gaard

3 case. It was 20 -- alnost 20 years after the

4 of fence?
1127 5 A Uh- huh.

6 Q | think 19 or 18 years after the conviction before

7 the conviction was first reviewed by authorities.

8 Can you comment on the difficulty, based on your

9 experience with the Comm ssion, in |ooking at a
1127 10 matter 19 years, 20 years after the event conpared

11 to five years or 10 years?

12 A O ideally even less than that.

13 Q Or, sorry, at an earlier date.

14 A Well, yes. | think there is quite a significant
1127 15 poi nt here because the |onger which has el apsed

16 bet ween of fence and conviction and subsequent

17 review which exposes a m scarriage of justice --

18 well, actually that's rather putting the cart

19 before the horse. The ability to expose a
1128 20 wr ongful conviction and a m scarriage of justice

21 is, the ability to do that is adversely affected

22 by the length of time which el apses because

23 menories dim relevant evidence may di sappear and

24 generally the ability to find out what went on and
11:28 25 what can still be done to identify the new
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1 evidence is made all the more difficult the |onger

2 the time which el apses. For exanple, | mean, just

3 take routine destruction of documentation, the

4 police and indeed all other public bodies in the
1128 5 Uni ted Ki ngdom have destruction of document

6 policies which means that if a case at the moment

7 is more than five years old, it's quite likely

8 that the Crown court file will have been

9 destroyed, if the Defendant wasn't sentenced to a
1129 10 term of imprisonment of |onger than five years the

11 Crown prosecution file would have been destroyed,

12 and as may the police file, so sinply by operation

13 of routine destruction policies, length of tinme

14 can make a difference, and that's in addition to
1129 15 the problem which arises over expecting wi tnesses

16 to recollect what's going on, but the point -- the

17 point | was enmphasizing at this point in the

18 article is that given that in most, | think in al

19 of the cases which gave rise to the establishment
1129 20 of the Comm ssion, the basis on which the

21 convictions were quashed was cl ear evidence of

22 m sconduct in relation to the interview ng of

23 suspects and the recording of confessions and

24 clear and significant deficiencies in the process
1130 25 of scientific exam nation of relevant exhibits and
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1 di scl osure affecting them so what was di scovered
2 and presented to the Court of Appeal in the 1990s
3 was, if anyone had chosen to |look at it, equally
4 di scoverabl e and presentable to the Court of
1130 5 Appeal at a very, very much earlier stage, and the
6 guestion arises why is it in such cases, when
7 there's no shortage of people saying that these
8 are m scarriages of justice, we do have people
9 here who have been wrongfully convicted, why is it
11:30 10 that it takes fromthe md 1970s through to 1991
11 before the remedy of the exposure is a m scarriage
12 of justice and quashing the convictions actually
13 happens, to which the obvious answer is that
14 during that period, although there was a | ot of
11:30 15 noi se and a |l ot of investigative journalism there
16 was in place within the United Kingdom s crim na
17 justice system no mechanismto pick up the
18 messages which were being flashed out and sounded
19 | oud and clear and get stuck in to doing something
11:31 20 about them
21 Q If we can -- the bottom of this paragraph you say:
22 "However, because it is idle to pretend
23 that things will not go wrong in even
24 the best regulated crimnal justice
11:31 25 system there is a question of critical
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1 cultural inmportance. W Il whatever
2 mechani sm that is adopted to address the
3 cries of those who claimto have been
4 wrongly convicted have at its heart the
1131 5 will to own up to m stakes and | earn
6 | essons, or will it strive to preserve
7 the status quo?"
8 And |I'm wondering if you can just el aborate on
9 t hat comment ?
1131 10 A Well, | think that is a comment which is very much
11 related to what | have just said, that is the
12 guestion. The point | seek to make is that if a
13 country or a jurisdiction has a crimnal justice
14 systemin which it is confident, then it wil
11:32 15 recogni ze that however good the systemis, things
16 are going to go wong fromtime to time, that is
17 the way of the world, and it may be going wrong
18 because there is some fundamental defect of a
19 system c nature, in which case that can be
11:32 20 addressed, or it may be that an individual case
21 has gone wrong for reasons which are peculiar to
22 t hat particul ar case, but either way, nmy view is
23 that a mature crimnal justice system recogni zes
24 t hat and doesn't feel threatened by | ooking at
11:32 25 t hose cases, and if they do turn out to have
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1 resulted in a wongful conviction, ensuring that

2 some early steps are taken to identify that and

3 put it right, and | pose the question in this way

4 because without expressing a particular view one
1133 5 way or another, if you have cases where there has

6 been outright police m sconduct and system c

7 failure to disclose in a nunmber of cases which are

8 bei ng portrayed publicly as being m scarri ages of

9 justice and they take 20 odd years to put right,
11:33 10 one coment which m ght be made is that that is

11 t he consequence of a crimnal justice system which

12 is frightened at | ooking into possible m stakes

13 and doi ng somet hing about it, whereas if you have

14 a system which, when these types of cases ari se,
11:33 15 i mmedi ately picks them up and investigates them

16 t horoughly and makes an informed, independent,

17 obj ective decision after a thorough investigation

18 as rapidly as possible, then that can draw the

19 comment this is a mature crimnal justice system
11:3¢ 20 which is not threatened by the fact that things

21 wi Il occasionally go wrong.

22 Q And are you able to conmment, again from your

23 experience on the CCRC, as to whether you've

24 noticed a cultural change in the crimnal justice
11:34 25 system in England from 1997 to date?
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1 A Well, | think I can only answer that by reference

2 to the way in which the reputation of the

3 Comm ssi on appears to have devel oped over that

4 period and the fact that it now appears to have a
1134 5 position within the crimnal justice system where

6 its value and the contribution it can make to

7 mai nt ai ni ng confidence in the crimnal justice

8 systemis recognized, particularly in those

9 areas -- | have in mnd the media in particular
11:34 10 and nenbers of parlianment, and the parliamentary

11 oversight commttee is |like the home affairs

12 commttee, do appear to rate quite positively what

13 the Comm ssion is doing.

14 | make the point later in the
11:35 15 article that one of the concerns which m ght be

16 expressed is, well, if you have so many

17 applications and you only refer 4 percent of them

18 to the Court of Appeal, doesn't that nmean that you

19 are failing in your job, which is an easy comment
11:35 20 to make because it's based simply on the figures,

21 and our response to that is, well, we're al ways

22 | ooking to make sure that cases which ought to go

23 t hrough the gate do so, but do bear in m nd that

24 we don't pick and choose which cases we
11:35 25 i nvestigate, they all get a thorough investigation
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1 to the extent which appears to be necessary having
2 regard to the case and the issues which are
3 rai sed, and although it will always be the case
4 that there may be wrongful convictions which
1135 5 simply cannot, by any amount of investigation, be
6 exposed as such. The fact that any applicant says
7 t hat they've been wrongfully convicted is picked
8 up by the Comm ssion, thoroughly investigated and
9 a decision made at the end of that investigation,
11:36 10 it is equally valid to suggest that a thorough
11 investigation of complaints of wrongful conviction
12 which turn out to be unfounded is as valuable to
13 contributing to maintain confidence in the
14 crimnal justice system as exposing those where
11:36 15 the convictions can be shown to be wrong.
16 Q OCkay. You made the comment that there are sone
17 cases where, despite the investigative efforts,
18 wr ongful convictions cannot be disclosed; is
19 that -- did I hear that right?
11:36 20 A Cannot be exposed.
21 Q Cannot be exposed. And do | take it from that
22 that there are some cases where you sinply cannot,
23 for whatever variety of reasons, expose a wrongful
24 conviction where there may well be one?
11:37 25 A | think inevitably that may be the case, yes,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Hodson
Vol 192 - Tuesday, October 3rd, 2006

Page 40263

1 because it's difficult to know -- that's right,

2 because all you can say is our investigation

3 hasn't reveal ed any basis for saying that the

4 Court of Appeal is likely to find this to be a
1137 5 wr ongful conviction.

6 That slip of the tongue you

7 made there is itself quite -- it rem nds ne of a

8 case where you are saying we can't disclose

9 wrongful convictions. W have had a case where
11:37 10 the reason why a conviction was unsafe invol ved

11 matters of such sensitivity that we were unable to

12 tell the applicant what our reasons for referring

13 his case to the Court of Appeal were, although we

14 did give reasons to the Court of Appeal in a
11:37 15 confidential annex which was hand delivered, and

16 t he Court of Appeal duly delivered a judgment

17 guashing the conviction saying we know what the

18 reasons are, but they are too sensitive, so to

19 this day the Defendant doesn't know why he's been
11:37 20 acquitted, sinply that he has.

21 Q And | take it we aren't going to know either?

22 A You certainly aren't.

23 COWM SSI ONER Mac CALLUM: Excuse me, M.

24 Kyle, it strikes me that this attitudinal change
11:38 25 as represented by the establishment of the
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1 Comm ssion provides an alternative to sone
2 intractable problems in |law reform touching the
3 jury system For exanpl e, everybody involved in
4 the system knows that juries are sonetimes
1138 5 i nfluenced when they shouldn't be and return
6 verdicts which they shouldn't do.
7 A Uh- huh.
8 COMM SSI ONER Mac CALLUM: But it's
9 practically inmpossible to do anything about the
11:38 10 jury system, it's such an entrenched perceived --
11 at least it's such an entrenched right of every
12 citizen.
13 A Uh- huh.
14 COMM SSI ONER Mac CALLUM: So if one sinmply
11:38 15 accepts that they are going to nmake m stakes once
16 in a while but we have a means of addressing
17 those m stakes | ater on, that's a val uable thing;
18 is it not?
19 A | think so, yes.
11:38 20 COWM SSI ONER Mac CALLUM: Yes. And a jury
21 systemis surely not the only problem which
22 arises fromtime to time, statutory |aw of course
23 creates problens as well ?
24 A Uh- huh.
11:38 25 COVM SSI ONER MacCALLUM: At the same tinme
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1 it seeks to redress or to neet other problens.

2 A Uh- huh.

3 COWMM SSI ONER MacCALLUM:  We see that in our

4 evi dence acts and so forth.
11:39. 5 A Yes.

6 COWMM SSI ONER MacCALLUM:  And so reform ng

7 those is a matter of great difficulty, but

8 perhaps it's not all that necessary if you have

9 t his mechani sm
11:39 10 A Well, certainly | think having this mechani sm

11 hel ps, and, sir, you touch on an interesting point

12 there which I mght just pick up on, that the

13 Royal Comm ssion on Crim nal Justice, anongst

14 ot her things, touched on the question of whether
11:39 15 the | aw should be changed to all ow adverse

16 inferences to be drawn from a Defendant's failure

17 to answer questions when he's interviewed or

18 failing to give evidence at trial and there was a

19 firmrecommendati on of the Royal Comm ssion that
11:39 20 t here should be no such change.

21 That recommendati on was

22 ignored by the government which |egislated for the

23 drawi ng of adverse inferences fromsilence in the

24 Crim nal Justice and Public Order Act of 1994 and
11:40 25 t hat particular statutory change which was highly
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controversial has resulted in very many
applications to the Comm ssion, very many
applications to the European Court of Human Ri g
to which our domestic courts are now subj ect
because of the Human Ri ghts Act of 1998,
consi derable difficulty in the Court of Appeal
sorting out exactly what, how that |aw should b
applied, and, in particular, how judges should
required to charge the juries on those issues,
that's quite an interesting exanple of somethin
whi ch the Royal Comm ssion said keep your hands
of f.

The government chose a
di fferent course and it has actually resulted i
deal of work for the Comm ssion which has, or
certainly had, unless the position has changed
whi ch of course it may well do as courts
interpret, but certainly when | left the
Comm ssion we thought we had reached the positi
where we had managed to get the Court of Appeal
bring their two-stranded dividing authority
t oget her and have a reasonably clear idea as to
what was going to be, what was necessary, so |
think that probably is a concrete exanmple, the

poi nt that you were making, that the Comm ssion
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1 this was not about fresh evidence or anything Iike

2 this, it was about fairness of trials which is

3 equally inmportant and, in my view, having a fair

4 trial is just as significant in terms of rightful
1141 5 conviction as anything else and the Comm ssion was

6 able to play a significant part in the

7 devel opnent, understandi ng and proper

8 interpretation of that particul ar piece of

9 controversial |egislation.
11:41 10 COMM SSI ONER Mac CALLUM: Thank you.

11 BY MR. HODSON:

12 Q Just on the issue of changes in the law, M. Kyle,

13 can you comment on what happens when the | aw

14 changes, for example on how witnesses are
11:42 15 interviewed fromthe time of investigation and

16 conviction to when the CCRC | ooks at it, whether

17 there is a change in either the statutory or the

18 common |law, in other words that had the |aw that

19 was in effect when you | ooked at the case been in
11:42 20 effect at the time of investigation and trial,

21 there m ght well have been a different result?

22 A Uh- huh. The general position is that a change to

23 the law which is affected by statute cannot be

24 backdat ed unless the statute expressly applies for
11:42 25 that to happen, which, in the sort of changes
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which we're particularly considering, doesn't ten
to happen. So a statutory change means that an
applicant can't benefit fromthe fact that some -
that the | aw has changed as a result of statute.

| f, however, there is a
restatement of comon |aw then, on the | egal
fiction that at any given time the comon | aw as
it is now stated is as it has al ways been, neans
t hat an applicant can benefit from stated changes
in the common law. And that, that was reinforced
by the Court of Appeal's judgement in the Derek
Bentl ey case, which was the young man hanged for

the murder of the police officer in 1953. When

d

t he Court of Appeal quashed his conviction in 1988

-- sorry -- 1998, following a reference by the
Comm ssion, the Lord Chief Justice, at the start
of the judgement, made quite clear that whil st
statutory change could not benefit an applicant,
an appellant retrospectively, changes to the
common | aw could. And, in particular, the Court
said that, in those circunstances, whether or not
Derek Bentley had had a fair trial had to be

j udged by today's standards, and not by the

st andards which were applicable in 1953.

It doesn't take a towering
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1 intellect to realize that there are considerable
2 risks involved in that, because it's quite likely
3 t hat you could take any case prosecuted in the
4 1950s and find something wrong with it by today's
1144 5 standards, but the Lord Chief Justice didn't think
6 t hat that was going to be too nuch of a problem
7 and it doesn't seem to have been one.
8 Q Woul d, in addition to the changes in |aw, would
9 the reasons for the changes also be a factor in
11:44 10 your inquiries? And let me maybe give you an
11 exampl e. We' ve heard some evidence that, in this
12 case, in 1969 the manner in which young people
13 were dealt with by authorities --
14 A Uh- huh.
11:44 15 Q -- was, at the time, different than, for example,
16 20 years |l ater?
17 A Uh- huh.
18 Q Now t hat may well be as a result of statutory
19 change and/or common | aw, --
11:45 20 A Uh- huh.
21 Q -- but again, if you could comment on the
22 situation where in 1990, | ooking back at how young
23 people were dealt with by authorities 20 years
24 earlier, --
11:45 25 A -- uh-huh.
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-- if the |Iaw had changed --

Uh- huh.

-- and that they would not have been dealt with
the same way, and the reason being that dealing
with themthe old way may result in evidence that
m ght be unreliable; --

Uh- huh.

-- can you comment on how that type of change
woul d be in play to the CCRC?

Well | think that in that sort of situation the --
if there is the -- if there is a change to the

|l aw, be it statutory or as a result of devel oping
common | aw, the underlying reason is actually
going to be very significant, because if you're

| ooking in years after the event to the way in

whi ch young people were treated when they were
being interviewed, whether as w tnesses or

what ever, and you're | ooking at the reliability of
t he evidence which they produced as a result, if
it can be said years later that the factual
circumstances which led to the change in the | aw
operated in that particular witness' case, then
you're not so much relying on a change of the |aw
to explain why you're taking a view about their

reliability, you're sinply saying that the
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1 circumstances giving rise to unreliability apply
2 in -- to this particular witness, and
3 incidentally, it was precisely because of those
4 sorts of circunstances which led to the change in
1146 5 t he | aw.
6 Did -- is -- have | -- is that
7 sort of confusing?
8 Q Yes, no, and | guess one further question then.
9 If that were the case, is that something that
11:47 10 woul d be new, that the Comm ssion could then send
11 to the Court of Appeal ?
12 A Oh yes, | think so, because you'd be -- you'd --
13 what you would be saying was, well, back in --
14 back at the time when this happened the
11:47 15 significance of what was being done sinply wasn't
16 understood so there was no -- the -- no
17 representations were made to the Court or no part
18 of the defence case challenged the reliability of
19 this particular witness on the basis of facts
11:47 20 which may well have been known at the time, but
21 when you | ook at them now in the |ight of
22 devel opi ng knowl edge as to how witnesses react to
23 this sort of treatment, you understand that there
24 is a new argument around the potential credibility
11:47 25 of these witnesses.
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1 Q And would it be a case, then, of saying, if we can

2 use the Ron W I son/Ni chol John by way of an

3 exanpl e, that 20 years later you m ght say "wth

4 what we now know it may be, it may be that the
1148 5 information that was obtained from them t hrough

6 the interview ng process or the polygraph is not

7 as reliable as we thought it was 20 years ago"?

8 A Yes.

9 Q And not to say that they are lying or not, not to
11:48 10 say that the police have commtted m sconduct or

11 not, but that just the circunmstances under which

12 t he evidence was obtained causes us to think it

13 may not be --

14 A Rel i abl e.
11:48 15 Q -- safe, reliable, and therefore the verdict may

16 not be safe?

17 A Yes.

18 Q And that would be something that may well provide

19 the basis to go to the Court of Appeal and say
11:48 20 "the conviction is not safe because what we now

21 know, our understandi ng now of how interview ng

22 techni ques, etcetera, may affect the credibility

23 or reliability of the information"?

24 A Yeah, | think that would be right. | mean, you
11:48 25 know, we would never -- if the CCRC, if the
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1 Comm ssion was | ooking at the sort of circumstance
2 which arise in M. Ml gaard's case in the context
3 of evidence given by Nichol John and Ronald
4 W Il son, then the sorts of inquiries which you're
1149 5 al luding to around their vulnerability as young
6 people, with the |lifestyle and characteristics
7 that they had and the way in which they were --
8 their -- the evidence was obtained fromthem over
9 a protracted period involving all sorts of
11:49 10 activities by the investigating officers,
11 i ncludi ng exposure to a polygraph test, | mean all
12 of those things would be legitimte areas for
13 investigation in the |light of current know edge
14 about the susceptibility and vulnerability of
11:49 15 young people who find thenselves in the hands of
16 the authorities. And if -- if, as a result of
17 that investigative process, it appeared that the
18 sort of superinposition, if I can put it that way,
19 of current know edge about vul nerabl e people gives
11:50 20 rise to a new argument affecting their, the
21 reliability of the evidence they ultimtely gave,
22 then that could be a factor which was relevant to
23 whet her the Comm ssion found its test of referral
24 to the Court of Appeal was met.
1150 25 Q And, just on that, would -- and you're famli ar
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1 with Nichol John and the statenent that she gave
2 claimng that she witnessed the nmurder and the
3 fact that she did not repeat it in Court?
4 A Uh- huh.
1150 5 Q You're famliar with that?
6 A Yes.
7 Q Woul d that approach that you just tal ked about
8 all ow you, then, to bring into play, again, the
9 Ni chol John statenment, even though the jury didn't
1150 10 hear it for proof of its contents, --
11 A Uh- huh.
12 Q -- but in other words to put that back before the
13 Court even though the Court of Appeal dealt wth
14 that as a ground of appeal back in 19707
1150 15 A Well | -- obviously that would depend on the
16 circumstances, but | think I -- what the
17 Comm ssion would be anxious to do is to take a
18 holistic view of the case and the product of its
19 investigations and the Conm ssion would recogni ze,
1151 20 of course, that the aspect of the Nichol Johnston
21 (sic) evidence and statement which was addressed
22 as a ground of appeal in the first appeal rel ated
23 to a procedure under what | understand was a
24 relatively new piece of legislation in Canada
1151 25 regardi ng potentially hostile witnesses, so the
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1 issue for the Court of Appeal was a fairly narrow,
2 narrowl y-confined one.
3 Now in the absence of any
4 changes in the law and the interpretation of that
1151 5 provision which m ght benefit an applicant, the
6 CCRC woul d recognize that there is no mleage in
7 trying to go back to the Court of Appeal to get it
8 to reconsider its decision on the process which
9 was adopted at trial, but taking a holistic view
1152 10 of the case, and particularly that aspect of the
11 evi dence, nanely the evidence which was given by
12 the two people who were with M. Ml gaard on the
13 morning of the murder, it may well be that as the
14 i ssues arise out of the wider investigation into
1152 15 reliability and vulnerability which could have an
16 i mpact on both of them so you wouldn't be going
17 back to the Court of Appeal re-arguing the
18 question of was the process correctly handled in
19 determ ni ng whet her she was a hostile witness or
11:52 20 not, it would be around the generality of their
21 evidence, the vulnerability of both of them and
22 the extent to which the evidence and the
23 i nformati on which was available to the jury -- and
24 t hat would include having available to it the
1152 25 statement she made even though the jury was told
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Hodson
Vol 192 - Tuesday, October 3rd, 2006

Page 40276
1 not to pay any attention to it -- all of that, |
2 t hi nk, would, on a holistic analysis, be
3 significant to the decision which the Comm ssion
4 made.
1153 5 Q And, again, would that -- and we tal ked about this
6 a bit yesterday where, if you found a new ground,
7 it mght allow you to go in and explore something
8 t hat had been before the jury; is that correct?
9 A Well, | think so. | think what | am what | was
1153 10 trying to say was that the discovery of the ground
11 which justifies the reference may well also
12 entitle the Comnm ssion to say, as part of its
13 reasoni ng, that, because of the discovery of this
14 ground whi ch underpins the reference itself, it
11:53 15 may well be appropriate, then, to put other
16 aspects of the case which may have been consi dered
17 by the jury, may even have been consi dered by the
18 Court of Appeal, into the context of the new -- of
19 t he new evidence or the new argument which is
1154 20 bei ng put forward, which may enable a different
21 perception of the significance of that earlier
22 aspect of the case, which was the point | was
23 trying to illustrate with Sally Cl ark.
24 Q For exanmple, this was one which I think I had
1154 25 raised with you earlier about whether or not
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Hodson
Vol 192 - Tuesday, October 3rd, 2006

Page 40277
1 Ni chol John's statement, having been read to the
2 jury not for proof of its contents but rather to
3 guestion her credibility, whether that m ght have
4 contributed in some way to increasing the
1154 5 credibility and reliability of Ron Wlson's
6 evi dence?
7 A Well I think -- 1 mean, as | say, we're
8 hypot hesi zing to an extent here -- but if the
9 Comm ssi on found additional bases and made -- and
1154 10 let's assunme for the sake of argument that there
11 wer e, you know, applying current understanding
12 about the treatment of vulnerable witnesses it was
13 possi ble to present either new evidence or a -- or
14 new argument, or a conbi nation of both, to suggest
1155 15 that Ronald W Ilson's credibility was -- or the
16 reli -- or the reliability of Ronald's evidence
17 was questioned, and that was a basis and part of
18 the reasoning for the Comm ssion making a
19 reference, then it would be legitimate for the
1155 20 Comm ssion to point out that the jury had to
21 assess Ronald WIlson's credibility at the time
22 wi t hout the benefit of what we now say is current
23 under standi ng of issues affecting that
24 reliability. And, furthernore, the Comm ssion
1155 25 m ght point out, although in the context of Nicho
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1 John the jury were told to disregard her
2 statement, we don't know what the jury did with
3 t hat admonition fromthe judge and there has to be
4 a risk, particularly. And bearing in mnd that we
1156 5 know that there are other reasons why Ronald
6 Wl son's evidence should be regarded as
7 unreliable, there has at |least to be a risk that
8 the jury may have consci ously or subconsciously
9 said "well, Ronald WIson has to be telling the
1156 10 truth because he is saying much the sanme thing as
11 Ni chol John said in her statement, which we've
12 heard about ".
13 So that's what | am trying
14 rat her inelegantly to describe as taking a
1156 15 holistic view of the situation, where it is
16 legitimate, as part of one's reasoning behind the
17 basis for a reference, to draw in other aspects of
18 the case which may have already been addressed
19 either at trial or on appeal.
1156 20 Q | see it's 12:00, M. Comm ssioner, probably an
21 appropriate spot to break.
22 "Il canvass, | shouldn't be
23 too much longer, I'll maybe just canvass with
24 ot her parties. | don't think we'll have any
1157 25 difficulty finishing by 4:30, but I will check.
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1 (Adj ourned at 11:57 a.m)
2 (Reconvened at 1:30 p.m)
3 BY MR. HODSON:
4 Q M. Kyle, just to pick up on a couple of points we
01:32 5 tal ked about this norning. Can you just explain
6 for us the mechanics of once the Comm ssion makes
7 a reference to the Court of Appeal, they prepare a
8 statement of reasons; is that correct, that goes
9 to the court?
0132 10 A Yes.
11 Q And that would be the grounds upon which the
12 Comm ssion thinks there's a real possibility the
13 appeal may succeed?
14 A Yes.
01:32 15 Q And so, for exanple, on a fresh evidence, would it
16 be the Comm ssion has uncovered the follow ng
17 fresh evidence that may well affect the verdict,
18 t he new evidence is summrized as follows,
19 something |like that?
01:32 20 A Yes, together with an articulation of the
21 Comm ssion's evaluation of the inmpact of that
22 evi dence on the case.
23 Q And then | take it the appellant then, or the
24 applicant then would become an appellant in the
01:33 25 normal sense and would have to file -- would they
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1 then file a notice of appeal ?

2 A They would file grounds of appeal.

3 Q Or grounds of appeal. And presumably as well they

4 woul d then apply to the Court of Appeal for |eave
01:33 5 to call fresh evidence?

6 A Yes.

7 Q And the court then would deal with that

8 application and if they allowed it, then would

9 hear the fresh evidence and then consider the
01:33 10 appeal ?

11 A Yes.

12 Q And the Crown would appear as respondent?

13 A Yes.

14 Q And so once you send the reasons over, the normal
01:33 15 mechani cs of an appeal take over?

16 A They do.

17 Q | have a question about the Conmm ssion menbers and

18 the term of appointment. \What is the length of

19 appoi ntment for Comm ssion menbers? |s there any
01:33 20 limt?

21 A There's a statutory limt of 10 years, but within

22 t hat period of 10 years Comm ssion members can be

23 appoi nted for any term which is thought

24 appropriate, so if it happens that the 14 | think
01:3¢ 25 menbers who were appointed when the Comm ssion was
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1 f ounded, seven were initially appointed for three
2 years and seven for five, | think the reasoning
3 behi nd that, although I never spoke to the
4 chairman directly about it, was that if the
01:34 5 hypot hetical situation were to arise that when
6 Comm ssi on menbers came to the end of their term
7 none of them wi shed to apply for another
8 appoi ntnment, then continuity would be | ost.
9 COMM SSI ONER Mac CALLUM: s it full-time
01:34 10 wor k, sir?
11 A It's full time or part time. \When | was at the
12 Comm ssion | think -- these figures may be wrong,
13 but | think there were five or six that were full
14 time and the remai nder were part tine.
0134 15 COMM SSI ONER Mac CALLUM: So it's a fairly
16 costly institution then to fund is it?
17 A Well, the allocation of funding fromthe Home
18 Office is, at the moment, in the order of 8
19 m |l lion pounds sterling.
01:35 20 Q An annual budget ?
21 A Annual budget, yes. And just to respond directly
22 to the question which you were asking, M.
23 Comm ssioner, as in any organization, a
24 substantial anmount of that funding goes on paying
01:35 25 the staff who work for it.
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1 COWM SSI ONER MacCALLUM: Yes. Inasmuch as
2 it would represent quite an incursion into ones
3 career, is it difficult to find members to sit on
4 t he Comm ssion?

o135 5 A | don't believe so. | think that certainly when
6 the Comm ssion was established, | think there was
7 somet hi ng approaching a thousand applications --
8 COMM SSI ONER Mac CALLUM: Oh.
9 A -- for membership on the Comm ssion. | think now

01:35 10 when -- because at that particular tinme the search
11 was on for the entire body of Conm ssion members
12 wher eas now vacancies arise in a nmore structured
13 manner, so at any given time the Comm ssion may be
14 | ooking for two or three new appointnments.

01:36 15 COWM SSI ONER Mac CALLUM: | see. Thank you.
16 BY MR. HODSON:
17 Q Can you comment on the proportion of the Court of
18 Appeal's work | oad that is represented by the
19 Comm ssion's referral s?

01:36 20 A It's quite significant. If we've referred
21 something in the order of 30 or 40 cases a year,
22 and |'m not entirely sure, | had the figure of 10
23 percent in my mnd, but | think it's probably
24 going to be less than that, but it is still a

01:36 25 significant amount of work for the Court of Appeal
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whi ch we generate.

If we can go to 339396 which is again --

Can | just raise --

Sure, yeah.

As | say, |I'mnot clear on the figures, but I
think there are sonme figures in the Royal

Comm ssion report which do refer to the work |

oad

of the Court of Appeal and very many people who

apply for leave to appeal to the Court of Appe
are refused | eave and so they never get to a f

hearing, so the -- | think the proper way to,

al
ul

if

we wanted to | ook at the actual proportion of work

which the Court of Appeal deals with, it would

be

maki ng a conpari son between the number of cases

referred by the Conm ssion and the nunmber of c
whi ch the court hears at a full appeal hearing
And so after conviction in the Crown court the
an accused, a convicted person does not have a

ri ght of appeal ?

ases

n,

No, unless the trial judge certifies that |eave to

appeal should be given, which rarely happens,
is usually necessary for a convicted person to
apply for leave to appeal, and the majority of
t hose applications are dealt with by a single

judge of the Court of Appeal.
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1 Q And any -- can you give us any idea of the
2 proportion -- are those usually granted, not
3 granted? Any idea of what percentage?
4 A | don't I'mafraid, but | believe that in the
01:38 5 section in the Royal Comm ssion report dealing
6 with appeals, there is certainly figures relating
7 to the situation as it was in the 1990s, but I'm
8 sure that information, if it was necessary, should
9 be readily avail abl e.
01:38 10 Q Sur e. But it would -- can you tell us, is |eave
11 something that's not granted as a matter of right,
12 t hough, that's it's not --
13 A No, no, not at all, it isn't. | mean, | think the
14 position remains that considerably more people are
01:39 15 refused | eave than granted, but of those who are
16 granted | eave to appeal, the success rate in the
17 Court of Appeal is quite high.
18 Q And back to your Drake Law Review, you talk here,
19 and | think you've touched on this, but | just
01:39 20 want to have you confirmthis, you say:
21 "Al'l would surely agree that convicting
22 sonmebody of a crime he or she sinmply did
23 not commt is a m scarriage of
24 justice -- what m ght be described as a
01:39 25 wrongful conviction of an innocent
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1 person in the absolute sense. But what
2 about the situation when, after
3 conviction, new evidence comes to |ight
4 that, had the jury heard it, m ght have
01:39 5 i nduced some doubt about guilt? O the
6 situation when there has been a flaw in
7 the trial process? Most people would
8 probably accept that these situations
9 are indicative of mscarriages of
01:39 10 justice, but they would say that whether
11 it is a mscarriage of justice depends
12 on the agree of doubt induced to the
13 significance of the process flaw -- the
14 most extreme view being that "people
01:39 15 shoul d not get off on technicalities."”
16 Fortunately, the expression m scarriage
17 of justice is nowhere to be found in the
18 Crim nal Appeal Acts 1968 and 1995 in
19 their application either to the
o1:40 20 Comm ssion or to the Court of Appeal.
21 This is fortunate because it means that
22 in order to do its job, the Comm ssion
23 does not have to concern itself with
24 guestions of guilt or innocence in the
o1:40 25 absol ute sense (only rarely, in the
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1 Comm ssion's experience, does new
2 evidence of a wholly exonerating nature
3 come to light) and because the
4 Comm ssion is not forced to debate the
01:40 5 meani ng of m scarriage of justice either
6 when reaching its decisions or when
7 di scussing its role in the w der context
8 of the crimnal justice system as a
9 whol e. "
o140 10 And | think you've pretty much reiterated that
11 here, M. Kyle. s there anything you wish to
12 add to what's noted there?
13 A No, | don't think so. | mean, | think that
14 par agraph encapsul ates concisely and, | hope,
o1:40 15 coherently the views that |I've been expressing
16 whil st |'ve been giving evidence to the Conmm ssion
17 about nmy view that what the Comm ssion, and indeed
18 t he Court of Appeal should be interested in, is
19 whet her sonmebody has been rightly or wrongly
o141 20 convicted having regard to the rules under which
21 persons are prosecuted and the requirements of a
22 fair trial and the standard of proof which have to
23 obtain rather than debating the somewhat nore
24 difficult question as to what anyone m ght
o1:41 25 understand by the term m scarriage of justice.
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1 Q If we can go to page 398, and | believe here this,
2 the notion of real possibility if | understand it,
3 you say:
4 "...1s not defined by the statute..."
0141 5 But if we can go down to the bottom footnote,
6 here it appears that in the Pearson case, did the
7 court describe a real possibility as being:
8 "... nmore certain than an outside chance
9 or a bare possibility, but which m ght
o142 10 be |l ess than a probability, or a
11 i kel'i hood, or a racing certainty."
12 Now, is that the court | anguage of what the
13 court's view of what real possibility means?
14 A It is. | think that case was the first
o142 15 application for judicial review which was heard in
16 the high court and that is what the court had to
17 say about a real possibility. | mean, it may not,
18 when you read it, actually seemto be particularly
19 hel pful in defining what a real possibility
o1:42 20 actually is because you are covering a whole
21 spectrum of possibilities there from outside
22 chance through to racing certainty and all points
23 in between, but the flavour of that observation
24 the Comm ssion takes to endorse its view that the
01:42 25 threshold of a real possibility is properly set at
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1 a relatively low level.

2 Q Go to 339404, you talk here, you say:

3 "Only a small nunber of applicants to

4 t he Comm ssion who have been convicted
0143 5 in more recent times conpl ain of

6 del i berate police mal practice in the

7 form of fabricating evidence, planting

8 evi dence, or otherwi se "sitting them up"

9 for crimes they did not commt. Most
01:43 10 are concerned to persuade the Comm ssion

11 that, for one reason or another, they

12 did not have a fair trial, often

13 acconpani ed by complaints that their

14 | awyers did not understand the case, did
0143 15 not follow their instructions, did not

16 ask the right questions in

17 cross-exam nation, or did not cal

18 wi t nesses who should have been call ed.

19 From the Comm ssion's perspective, cases
01:43 20 that result in referral tend to fall two

21 broad categories. The first is cases in

22 whi ch rel evant new evidence appears,

23 occasionally if rarely being wholly

24 excul patory, but nmore often being of a
01:43 25 nature that, had it been heard by a
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jury, m ght reasonably have caused them
to come to a different verdict."

And then you go on to describe:
"The second category, more closely
aligned to the types of issues raised by
applicants thenselves, involves sonme
flaw in the investigation, prosecution,
or trial process not brought about by
mal i ce but rather, in plain terns,
because someone has not done his or her
job properly -- and this may well be
somet hing to which the defence | awyers
have contri buted."

And it goes on to say:
"In today's conplex crimnal justice
system, opportunities for falling down
on the requirements of fair trial are
| egion, but it is not the sinple fact of
failure that counts, but its safety to
the safety of the conviction, taking
account of the whole circunmstances of
t he case."

And | think you touched on most of this earlier,

but woul d that be an accurate summary then of

what your experience was with the Comm ssion as
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1 far as the types of cases that were advanced and

2 t he grounds that were advanced before you?

3 A Yes, it is.

4 Q Anyt hing you wish to add to what's stated there?
0145 5 A No. | think the only point I think | would make,

6 t hat whereas applicants are frequently obtained to

7 think that they owe their m sfortunes to the

8 failures of their |awyers, that is very rarely the

9 case, and certainly very extremely rarely is it
0145 10 the case that the Conm ssion has referred cases

11 back to the Court of Appeal based substantially on

12 t he question of the conmpetence of counsel who

13 represented the Defendant at trial.

14 Q If we can go to docunent 339381, and just rotate
0145 15 that, please. This is an article by Graham

16 Zellick, and M. Zellick is the current chair of

17 the Crim nal Cases Review Comm ssion; correct?

18 A Yes, he is.

19 Q And if we can go to page 383, and are you fam/liar
o146 20 with this article generally? | think it dealt

21 with, | think responding to some criticismthat

22 had been | eveled at the Comm ssion by authors

23 Nobl es and Schiff --

24 A Uh- huh.
0146 25 Q -- about matters, and there's just one point |
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1 want to ask you about. On the next page -- go to

2 t he next page, please, and I think M. Zellick

3 here is referring to criticisms that may have been

4 in an article or may have come from the court and
0146 5 t he eight concerns attributed to the court by

6 Nobl es and Schiff, so if | read that correctly, |

7 t hink the authors may have taken from a court

8 deci sion some criticism but the one here is

9 Restricting the re-interviewi ng of witnesses, and
o146 10 M. Zellick writes:

11 "We note the sensitivities and

12 difficulties here, and the observations

13 of the court, but we nust carry out our

14 reviews as we see fit, and this may on
01:47 15 occasion require the re- interview ng of

16 wi t nesses whether by us or by the police

17 on our behalf. The court is right to

18 poi nt out the dangers."

19 And do | take it fromthat that the Comm ssion
01:47 20 does not go out and re-interview witnesses as a

21 matter of course and that when it does, the Court

22 of Appeal has concerns about that, or am I

23 m sreadi ng that?

24 A No, | think you are reading that correctly, the
01:47 25 Comm ssion doesn't routinely re-interview
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1 wi tnesses, and | think that we have alluded to
2 some of the difficulties which can arise with
3 re-interview ng of witnesses, particularly if it
4 appears that the purpose of the re-interviewis
0147 5 sinply to get a different story fromthe w tness
6 to that which they may have told at trial, and |
7 think that's consistent with what | was saying
8 this norning about the fact that if -- we were
9 tal king this norning specifically about the
o148 10 possibility of re-interviewing -- of interview ng
11 ot her suspects, but it would apply, the same sort
12 of process principles would apply to
13 re-interview ng witnesses, that you would only
14 consider re-interviewing witnesses if -- at a
o148 15 fairly late stage in the investigation, and that
16 for some precise purpose related to sonmething
17 whi ch had been found during the course of the
18 investigation. The Comm ssion certainly wouldn't
19 start off by saying, well, let's go back and speak
o148 20 to all prosecution witnesses and see whether they
21 will tell us a different story, that would be a
22 conpletely futile exercise.
23 Q "' m done with that article. Just a couple nore
24 gquestions, and we may have touched on this, sorry
01:48 25 if we have, but the oral hearings before the
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1 Comm ssi on, --

2 A Yes.

3 Q -- do you allow the applicant and/or his |awyer to

4 come forward and make oral presentations to the
0149 5 Comm ssi on before you make your decision on

6 whet her to provide a reference?

7 A It is not part of the general process by which the

8 Comm ssi on makes decisions to allow oral

9 representations by the applicant or indeed anyone
o1:49 10 el se. From t he experience, from nmy experience

11 when | was actually at the Comm ssion, | think

12 that we offered the opportunity for counsel

13 representing an applicant to come and make oral

14 representations to the commttee which was making
o149 15 t he decision and in that particular case the basis

16 of the application involved -- it wasn't a case |

17 was personally concerned with, but as | understand

18 it, the nature of the application involved a

19 particul ar abstruse point of law and its
01:49 20 application to the case and the deci sion-making

21 comm ttee acceded to the suggestion by the

22 applicant's counsel that it would assist the

23 deci si on-maki ng comm ttee's understandi ng of the

24 point to hear from counsel.
01:49 25 Q Does the Comm ssion often get |egal advice?
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1 A Unm no, not often. The Comm ssion is full of
2 | awyers, in amongst Conmm ssion menbers and its
3 case revi ew managers, and the Comm ssion has two
4 full-time | egal advisors.
01:50 5 Q And to the extent that |egal advisors, would they
6 t hen provide advice to the comm ssion or to a case
7 manager, or what role do they play?
8 A They are avail able to provide advice at any stage
9 of the review and, subsequently, decision-making
o150 10 process.
11 Q And is that advice generally disclosed to an
12 applicant on an unsuccessful application?
13 A No, because -- the advice is not generally
14 di scl osed in discrete form because the nature of
o1:51 15 the issue and the Conm ssion's view of it will be
16 expressed in the statement of reasons.
17 Q And you may have touched on this yesterday, but
18 the -- when, in the course --
19 A Could I just supplement --
o151 20 Q Sure?
21 A -- that observation by if, however, the Comm ssion
22 were to instruct independent |egal advice from
23 outside the Comm ssion, then in those
24 circumstances the advice to the Comm ssion which
o1:51 25 was obt ai ned externally would, would probably be
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1 di scl osed to the applicant as part of the
2 di scl osure of the evidence and information on
3 whi ch the decision was based.
4 Q If, in the course of the investigation, | think
o151 5 you told us that, for exanple, if you uncovered a
6 new piece of information that may form the basis
7 of a remedy, that it would not be your practice to
8 contact the applicant or his counsel and say
9 "l ookit, here's what we've uncovered, we're
o1:52 10 following up, we've identified a new suspect"”, for
11 example, "and we're followi ng up", and | think you
12 told us, generally, that would not be your
13 practice?
14 A Umm, no. We m ght . What | was saying was that we
o152 15 don't routinely, during the investigation,
16 di sclose the fruits of investigation on a
17 pi ecemeal basis unless there is a reason which
18 assists the furtherance of the investigation to be
19 achi eved by disclosing that information to the
01:52 20 applicant and inviting comments. W woul d,
21 ot herwi se, | eave disclosure of the fruits of the
22 investigation to the point when we were
23 communi cating either the decision on a referral,
24 or the provisional conclusion on a potenti al
01:53 25 non-referral.
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However, that's not the sane
as keeping the applicant informed of what we're
doi ng by way of investigation. W would endeavour
to tell the applicant what's -- what investigative
steps are being taken, but the nature of that, of
what we tell applicants about the progress of the
investigation, would have to take into account the
fact that we would not wish to raise expectations
whi ch may subsequently be dashed.

So it would be a matter for
the discretion of the case review manager and the
assigned Comm ssion nmenmber, in any individual
case, to determne in what form an applicant
shoul d be kept abreast of the ongoing
i nvestigation.

Okay. Thank you, M. Kyle, those are ny questions
for now.

| think next is, is it M. Roy
or Ms. McLean? And perhaps | could ask counsel
just to identify who you are and which client you
represent so M. Kyle knows which interest you
represent.

BY MR. ROY:
We're going to have to lower this m ke about a

foot from where M. Hodson was standing for ne.
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1 Good afternoon, sir.

2 A Good afternoon.

3 Q Good afternoon, M. Comm ssioner.

4 COWM SSI ONER Mac CALLUM: Good afternoon.
o154 5 BY MR. ROY:

6 Q My nanme is Julian Roy and |'m counsel for Al DWZC,

7 the Association in Defence of the Wongly

8 Convi ct ed.

9 And, fortunately, your, M.
o1:54 10 Comm ssi oner, your counsel has done a very

11 t horough job of canvassing the evidence fromthis

12 witness and | don't have a | ot of questions, much

13 shorter than what | had originally intended.

14 What | want to start with is
o1:55 15 somet hing that came up, just a housekeeping matter

16 that came up just a few m nutes ago when M.

17 Hodson was asking you questions, and that's about

18 the stats in terms of the case -- the anount of

19 contributions the CCRC makes in terms of the Court
01:55 20 of Appeal's workl oad.

21 A Yes.

22 Q And there is a passage in Professor Zellick's

23 article that addresses this issue, --

24 A Ch, good.
01:55 25 Q -- and | just thought 1'd bring it to your
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1 attention so you could confirmthat this is in the
2 ball park in terms of --
3 A Of my understandi ng?
4 Q Yes.
5 A Yes.
6 Q But M. Zellick reports, in his article, that in
7 2003 to 2004, for exanple, that the Court of
8 Appeal heard 582 conviction appeals, --
9 A Uh- huh.
o1:55 10 Q -- and 1,938 sentence appeals, and there were
11 | eave applications in the range of 6,000.
12 A Yes.
13 Q Al'l right. And in terms -- in that year there
14 were 34 referrals fromthe CCRC?
o156 15 A Yes.
16 Q Is that consistent with the normal pattern over
17 the period of time, that --
18 A As | understand, that would be consistent, yes.
19 Q Al'l right.
20 A Yes.
21 Q But the article does go on to point out that,
22 | eaving aside the rather | ow numbers in terms of
23 t he Court of Appeal's total workload, --
24 A Uh- huh.
01:56 25 Q -- that the CCRC cases tend to be nmore conplicated
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1 and occupy nmore of the Court's time than ordinary
2 appeals; is that --
3 A That woul d be generally true, yes.
4 Q Al'l right. I - -
01:56 5 A | think those figures you've just given ne tend to
6 suggest ny 10 percent figure wasn't far out.
7 Q No, no, | didn't think so, | just thought | would
8 put more meat on the bones.
9 A No, |I'm grateful to you.
o156 10 Q Al'l right. Now anot her housekeepi ng matter that
11 arose just before lunch hour, you made reference
12 to the fact that the government institutions which
13 hol d records often have destruction schedules in
14 terms of --
o157 15 A Yes.
16 Q -- how long they keep docunents?
17 A Yes.
18 Q And you nmentioned five years for the Court files
19 where a sentence is not nore than five years; is
o1:57 20 t hat correct?
21 A Um | was -- | wouldn't want to be taken to
22 giving the strict figures of each organization's
23 - -
24 Q Yes.
01:57 25 A -- destruction policies, and | --
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1 Q You don't need to for the purpose of my question.
2 A And | think | was actual talking about the Crown
3 Prosecution Service files.
4 Q | see.
01:57 5 A Their destruction policies, for exanple the great
6 bul k of Crown Prosecution Service files are
7 destroyed within -- are destroyed 12 nonths after
8 conviction, but |longer retention periods wl
9 apply depending on the |length of sentence and |
o1:;57 10 t hi nk perhaps, in some cases, the category of
11 case, the type of case.
12 Q Al'l right. What | am -- what | want to ask you
13 about is whether or not there's been any
14 consi deration to reform ng the way governnents
o158 15 structure their retention of records in |ight of
16 the work that the CCRC does?
17 A The current retention periods which are applied by
18 t he agencies nost closely involved with the
19 operation of the crimnal justice system that is
01:58 20 the Crown Prosecution Service, the courts, the
21 police, have been settled upon taking into account
22 the fact that there is a possibility of an
23 application to the Crim nal Cases Review
24 Comm ssi on.
o1:58 25 So, for exanple, | think that
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Roy
Vol 192 - Tuesday, October 3rd, 2006

Page 40301
1 many -- that some of the retention policies for
2 t hese organizations will extend the period by
3 reference to the fact that an application has been
4 made to the Crim nal Cases Review Conm ssion,
01:58 5 which is fine, of course, providing the
6 application has been made. But if the application
7 hasn't been made and isn't made until after the
8 point of time at which that organization's policy
9 destruction -- docunent destruction policy comes
01:59 10 into effect, then of course the material has been
11 | ost al ready.
12 Q Yes. And has there been any discussion about
13 changing that rule in terms of accommpodating the
14 situation where a conviction review application
01:59 15 occurs long after the document is scheduled to be
16 destroyed?
17 A Well the, | believe that there was -- that there
18 was di scussi on which took that into account, --
19 Q | see.
01:59 20 A -- but the preponderance of opinion was that the
21 factors in favour of a shorter restructuring -- a
22 shorter destruction period outweighed the
23 retention of all papers against the outside chance
24 t hat somebody m ght, many years later, wish to
01:59 25 chall enge the safety of the conviction.
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1 Q Al right. But you would agree with me that in
2 any event, if a system such as is in the U K. were
3 to be contenpl ated sonmewhere el se, that some
4 attention would have to be also paid to the
0200 5 retention of documents?
6 A Oh, | think so, yes.
7 Q Al'l right. Now | want to ask you about the
8 situation concerning forensic evidence --
9 A Uh- huh.
02:00 10 Q -- and biol ogical sanmples, for exanple.
11 A Uh- huh.
12 Q What is the situation concerning -- is there a
13 uni form policy in England concerning the retention
14 of those types of sanples for review by your body
02:00 15 or, perhaps, others?
16 A Um, well certainly the Forensic Science Service,
17 which is the major provider of -- as its nanme
18 suggests -- Forensic Sciences Services will have a
19 retention and destruction policy. Again, |'m not
02:00 20 sure exactly what it is.
21 Q And has there been communi cati on between the CCRC
22 and the Forensic Sciences Services to --
23 A | don't know whether there's been specific contact
24 bet ween them
02:00 25 Q Al'l right. But in terms of if any kind of system
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1 were to be contenpl ated somewhere el se, is that
2 al so an issue that ought to be considered as well?
3 A | think it's something which ought to be
4 consi der ed.
0200 5 | mean one of the things we
6 have di scovered as a matter of practical
7 experience is that, notw thstanding the existence
8 of specific document retention policies, not all
9 organi zations adhere to them absolutely and,
02:01 10 t herefore, sonetimes by chance we find that there
11 is material still existing in a case which,
12 possi bly, you m ght expect no |longer to be around.
13 Q Yes?
14 A But, certainly, the question of retaining materi al
02:01 15 and the length of time for which material is
16 retained, | mean the bottomline of this, of
17 course, is we're tal king about storage space as
18 much as anything el se.
19 Q Yes.
02:01 20 A Storage of material is, it takes up a |ot of
21 physi cal space, so it's about the ability to
22 restore it -- sorry -- to hang onto it and keep
23 it, and | think the approach which would underpin
24 any consideration of this is that the system
02:02 25 shoul d enabl e people to make applications relating
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1 to their case, whether it's for appeal or an

2 application to, in our case, the Crim nal Cases

3 Revi ew Comm ssion, as pronptly as they can and as

4 soon as they are in a position to do so. of
02:02 5 course, that begs the question as to whether, at

6 the time the application is made, the necessary

7 further evidence can be found, and if it's a case

8 where the ability to produce fresh evidence which

9 called into question the safety of the conviction
02:02 10 depends on advances in science, that may not

11 happen i mmedi ately.

12 Q | see.

13 A But there is nothing you can do about that.

14 Q Al'l right. But, in any event, you would agree
02:02 15 with me that those issues that surround

16 advancements in forensic evidence, and how we

17 store sanples, is something we ought to pay

18 consi derable attention to if we are to consider a

19 conpetent conviction review process?
02:03 20 A Well, the availability of material to be

21 re-exam ned in the course of any subsequent review

22 is an inportant consideration.

23 Q Thank you. Now, rather than taking you into

24 the -- line by line through the mechanics of how
02:03 25 you i nvestigate in your case review process, |
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1 want to try and elicit fromyou sone of the
2 gui ding principles that seemto animate the rules
3 that are in place there. All right?
4 A Uh- huh.
02:03 5 Q Now the first principle that | want to ask you
6 about is the notion of independence --
7 A Yes.
8 Q -- that you told M. Hodson about.
9 A Uh- huh.
02:03 10 Q Now woul d you agree with me that the notion of
11 i ndependence, as you understand it and in terns of
12 how it's understood in the context of the CCRC in
13 Engl and, is that independence goes beyond actual
14 i ndependence to the issue of whether or not a body
02:03 15 is perceived to be independent?
16 A Yes.
17 Q Al'l right. And that concern about the perception
18 of independence is sonething that has been taken
19 into account in terms of how the CCRC was
02:04 20 structured; is that correct?
21 A Yes.
22 Q Al right. Now you would agree with me that, in
23 terms of the ability of the CCRC to do its work,
24 the perception that it has -- enjoys anmongst
02:04 25 st akehol ders and ot her nmembers of the public is
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1 critical in order for it to do its work properly;
2 is that right?
3 A Yes.
4 Q Now, if | could just put a little bit nmore meat on
0204 5 the bones in terns of the relationship between the
6 Home Office and the CCRC, because the CCRC does
7 come, generally, within the purview of the Home
8 Office; is that correct?
9 A Yes. The actual status of the CCRC is that of
02:04 10 non-departmental public body.
11 Q Yes?
12 A It's -- essentially the delivery of public sector
13 activity, if it's not to be done directly by a
14 government department, is increasingly given out
02:05 15 to either non-departmental public bodies, of which
16 the Conm ssion is one, or executive agencies.
17 Now t he significance, the
18 significant difference between the two is that an
19 executive agency has a managenent board which
02:05 20 i ncludes, on it, people fromthe governnent
21 department of which the agency is an executive
22 agency, whereas with a non-departmental public
23 body the governance of the organization is
24 entirely internal.
02:05 25 So the governance of the
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1 Crim nal Cases Review Conmm ssion is undertaken by
2 t he Comm ssion as a board, with a chief executive,
3 but there is no representation on the managenent
4 of the Comm ssion, as a matter of governance, from
02:05 5 the Home Offi ce.
6 Q Al'l right. So in ternms of the two nodels that
7 were sort of available in England in terms of
8 structuring the CCRC, --
9 A Uh- huh.
02:06 10 Q -- the one that didn't include any involvement of
11 government officials was the one that was chosen;
12 is that correct?
13 A That's correct.
14 Q And that was a very deliberate choice; was it not?
02:06 15 A | would think so.
16 Q Al right. Now, from the point of view of
17 perception of independence, it's very inportant
18 that it be clear that there isn't any type of
19 government direct involvenment in terms of how
02:06 20 cases are reviewed; is that right?
21 A That's right.
22 Q And that was why the choice that -- was made to
23 keep government people out of the direct
24 management of the CCRC; is that right?
02:06 25 A But it would still have been possible, even if the
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1 Comm ssi on had been established as an executive
2 agency, to ensure that the government departnment
3 had no involvenment in -- had no actual invol vement
4 in casework or casework decisions, but the process
0206 5 of keeping it absolutely separate is made that
6 much easier --
7 Q Yes.
8 A -- if there is no involvenment of the Home Office
9 directly in the management of the Conm ssion.
02:07 10 Q And it also makes things clear, from a perception
11 poi nt of view, because it's a little nore
12 difficult to convey to the public that there's
13 i ndependence when there's actually gover nment
14 people sitting on the board?
02:07 15 A | think that may be true, yes.
16 Q Thank you. Now | believe the Comm ssioner asked
17 you sonme questions, towards the end of the day,
18 about whether or not there was an actual rule that
19 woul d prohibit a politician or an elected official
02:07 20 from contacting sonebody on -- a Conm ssioner on
21 the CCRC and attenpting to influence them
22 concerning a case; --
23 A Uh- huh.
24 Q -- do you remenber being asked about that?
02:07 25 A | do, yes.
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1 Q And | think your answer was that there wasn't any
2 specific rule that dealt with that issue?
3 A No, that -- no, there isn't. And, | nean,
4 anybody, whoever they are, | suppose, could seek
0207 5 to contact the Comm ssion to ask about cases.
6 | ndeed, Menmbers of Parlianment
7 frequently wite to the Comm ssion on behal f of
8 their constituents, asking what's happeni ng and
9 what's going to be done and maybe even nmaking
02:08 10 suggestions about what should be done. Now t he
11 Comm ssion would not regard that sort of approach
12 by Members of Parliament as being inmproper, |
13 mean, that is what Menbers of Parlianment are there
14 to do, to represent the interests of their
02:08 15 constituents.
16 What woul d be i nappropriate,
17 and |'ve no doubt would draw sort of immediate
18 condemmat ory action by the Comm ssion, would be if
19 anybody in the Honme Office, either official or
02:08 20 m ni ster, sought to contact the Comm ssion wearing
21 their departmental hats, if | can put it that way,
22 and endeavour to discuss cases or their progress.
23 Q Al right. So there's nothing wong with an MP,
24 on behalf of a constituent, asking for information
02:09 25 from the organization, but it's a conpletely
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1 different matter for sonebody in an executive or
2 m ni sterial capacity to attenmpt to contact the
3 Comm ssion with a view to influencing its
4 decisions; is that right?
0209 5 A Yes.
6 Q And even though that's not written down anywhere
7 that's a principle that's well-recognized within
8 the civil service, and the notion that there isn't
9 to be political interference --
02:09 10 A Yes.
11 Q -- with civil servants, okay. So that's a matter
12 of sort of conventional principles of
13 Parliamentary denmocracy and there is no specific
14 - -
0209 15 A It would be a constitutional issue | think.
16 Q Yes. Now in ternms of the contact that is
17 perm ssi bl e between the Home Office and the CCRC |
18 understand that the Home Office is entitled, in
19 fact obligated, to give policy or strategic
02:09 20 direction to the CCRC?
21 A No. The relationship between the Home Office and
22 the Comm ssion is around the fact that the Home
23 Office provides the funding for the Comm ssion,
24 and to that extent the Comm ssion is obliged to
02:10 25 account for its uses of the funding that it is
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1 given through the Home -- through -- to the Hone
2 Office, and ultimtely through the Home Office to
3 Parl i ament . So the Honme Office has legitimte
4 interests in, for example, how many Comm ssi on
0210 5 menbers the Conm ssion wi shes to appoint, what
6 ot her staff resources are to be appointed, and
7 generally to approve the Comm ssion's strategic
8 docunents in the form of corporate and busi ness
9 pl ans, but they are related to what | described a
02:10 10 moment ago as governance issues, to make sure that
11 the Comm ssion is intending to make proper use of
12 the funding which is allocated by the Home Office.
13 And, of course, the amount of that funding is
14 going to depend on the Comm ssion's ability to
0211 15 persuade the Home Office that its corporate plans,
16 or the strategies which it intends to adopt, are
17 sensi bl e and wor kabl e.
18 Q Al right. So, in terms of the reporting
19 relati onship between the CCRC and the Honme Office,
02:11 20 it's purely with respect to financial matters and
21 not with respect to the meat of what the CCRC does
22 on a day-to-day basis; is that right?
23 A That's right. | mean, the nature of the
24 relationship is around governance issues, not
02:11 25 about how it deals with casework.
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1 Q And, again, this is a deliberate choice in terns
2 of ensuring a perception of independence on the
3 part of the CCRC?
4 A Well, it's actual independence and the perception,
0211 5 yes.
6 Q Thank you. Now you gave evi dence yesterday
7 concerning the Runci man report and the debate
8 concerning whether or not the Home Secretary
9 shoul d be the one that is involved in conviction
02:12 10 reviews, and you gave evidence that the Runci man
11 report -- and we saw the Runci man report --
12 A Yes.
13 Q -- recommended strongly that that issue of
14 conviction review be removed from the Home
02:12 15 Secretary; is that right?
16 A Yes.
17 Q Al'l right. Now you gave a couple of reasons why
18 t hat was reconmmended, and one of them was the
19 notion of a separation of powers between the
02:12 20 executive and the judiciary?
21 A Yes.
22 Q And anot her of the reasons you gave was what was
23 perceived to be a conflict between the Home
24 Secretary's responsibility for policing and
02:12 25 prosecution on the front end --
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1 A Uh- huh.
2 Q -- versus repairing potential m scarriages of
3 justice on the back end; is that right?
4 A Yes.
0212 5 Q ' m going to suggest another reason, from a
6 perception point of view, why a political or
7 el ected official may not be in the position to be
8 in charge of conviction reviews.
9 A Uh- huh.
02:13 10 Q And that's the issue of, by nature of an el ected
11 official, they have to be responsive to public
12 opinion to sone extent?
13 A Uh- huh.
14 Q Woul d you agree with that?
02:13 15 A That would certainly be an issue because, again,
16 the -- the -- what | think is -- |lies -- underpins
17 t he position which the English CCRC operates under
18 is the -- is this whole concept of independence.
19 And we, | think, would say that the makeup of the
02:13 20 Comm ssion and the way in which it works neans
21 that it doesn't have to have any ulterior notive
22 in mnd, or any un -- or any external pressure in
23 m nd.
24 You suggest one, which is that
02:13 25 if a mnister is making decisions on whether to
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all ow a case through the gateway, that person may
be i nfluenced by external pressures around public
concern about the case or whatever, but there are
other, there are other aspects to the business of
i ndependence, one of which, of course, is that we
don't act for the applicant either, so we're not
susceptible to having to take into account any
particul ar interest there either.

But the suggestion you make, |
t hink, or the point you make about somebody maki ng
deci si ons who may be suscepti bl e because he had
ot her pressures on him or other factors which my
i nfluence his decision-making, is a valid one.
Thank you.

COWMM SSI ONER MacCALLUM: M. Roy, do you
suggest that there's any difference between 2 and
3?

MR. ROY: I --

COWM SSI ONER Mac CALLUM: Bet ween separating
t he prosecution end and the review end and
between the, from a perception point of view,
maki ng that distinction?

MR. ROY: Yes, | do, | do.

COWM SSI ONER MacCALLUM:  Okay. Per haps you

could just suggest it again?
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1 BY MR. ROY:
2 Q Well, in terms of the type of conflict in the
3 second scenario that the Comm ssioner has just
4 mentioned, the conflict between being both the
0215 5 prosecutor and the policeman and being the person
6 who fixes the m scarriage of justice, there seens
7 to be a conflict in terms of those roles?
8 A Yes. As a, just as a, for the purpose of
9 exactitude, the Home Secretary is not, and never
02:15 10 has been, responsible for the prosecution process.
11 That's the responsibility of the Attorney General.
12 Q Pol i cing?
13 A But the Honme Secretary is responsible for
14 policing, |law and order, and the management of the
02:15 15 prison service, the management of the privation
16 service, in other words virtually everything which
17 directly inmpacts on ensuring that the people who
18 commt offences are investigated and dealt with
19 appropriately. The bit in the m ddl e about
02:15 20 prosecuting is another mnisterial responsibility.
21 Q Okay.
22 A But it's that -- | think the point you're making
23 is that that front-end responsibility for a huge
24 chunk of the adm nistration of the crimna
02:16 25 justice system, all of which is directed towards
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1 detection and punishment, is in -- it's
2 i nappropriate for somebody with those
3 responsibilities also to be expected to make im --
4 appropriate decisions in relation to the fact
02:16 5 t hat, notw thstandi ng everything that's gone
6 before, someone has still been wrongly convict ed.
7 Q Yes. And the nature of the conflict is that the
8 people that the Home Secretary manages, in terns
9 of the police may be partly responsible for how
02:16 10 t he person ended up being wrongfully convicted,
11 and there is a bit of a conflict between whether
12 or not the Home Secretary would be prepared to
13 pronounce that in a given case; is that right?
14 A Well, | think so. | mean |'m sure the Home
02:16 15 Secretary, acting entirely honourably and
16 honestly, would nonet hel ess hope, in any given
17 case, that all the other aspects of the process
18 for which he is responsi ble have worked and,
19 therefore, is less able to take -- to stand back
02:17 20 - -
21 Q Yes.
22 A -- and take a dispassionate view of someone who
23 says "I'msorry, Home Secretary, you're wrong, it
24 hasn't worked."
02:17 25 Q And whet her or not the Honme Secretary, any given
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1 Home Secretary, is able to do that, from a
2 perception point of view there is -- there m ght
3 be a perception on the part of the public or the
4 applicant that that separation that would be
0217 5 necessary to do both jobs could be put into
6 practice; is that --
7 A Yes.
8 Q Okay. But the third point is a concern about the
9 vul nerability of the Home Secretary to political
02:17 10 pressure from the public. For exanple, the
11 terrorism cases are a good exanpl e?
12 A Uh- huh.
13 Q That a concern or a fear generally amongst the
14 public about terrorism m ght apply some pressure
02:17 15 in terms of the Home Secretary's ability to review
16 a conviction, a potentially wrongful conviction,
17 in a terrorism case; right?
18 A Yes.
19 Q Okay.
02:17 20 A Perhaps | could -- this was sonething -- and |
21 think the point you make is absolutely right, and
22 it's a valid one, and commentators would say that
23 that -- it is that which lay at the heart of the
24 reasons why sonme of these cases took so |long for
02:18 25 anyone to get a grip of them and deal with them
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1 But | also have in mnd the
2 fact that, in a case which related to the
3 conviction of the Guildford 4, which is another of
4 t he bl ockbuster cases, | seemto recall that there
0218 5 was sonme civil proceedings arising out of that in
6 whi ch Lord Denning, who was then one of the -- who
7 was then one of our npbst senior and respected
8 judges, threw out the civil litigation on the
9 basis that in order to allow this action to
02:18 10 proceed it would necessarily involve an assunption
11 that the police officers in this case had been
12 involved in m sconduct, and that would be,
13 frankly, unthinkable.
14 So it, it's not just a
02:18 15 political and mnisterial problem it -- in that
16 particul ar case, at least in the eyes of one
17 particul ar judge, the notion that police officers
18 may have been guilty of m sconduct in relation to
19 an investigation was unthinkable and the civil
02:19 20 proceedi ng was stayed on that basis.
21 Q | see. It's another reason to put the
22 responsi bility of review ng convictions in the
23 hands of a body that's dedicated to that role?
24 A Well it certainly, it's certainly are -- it
02:19 25 certainly tends to illustrate and illum nate why
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1 it is that, if the mechanisnms for investigating
2 and hopefully redressing m scarriages of justice
3 are |left with whoever it may be, but who had --
4 who is trying to balance off one ill against
0219 5 anot her, then you mght -- you can tend to get
6 some skewed thinking around where you -- what your
7 obj ectives are.
8 Q And this, the point of the CCRC is you don't
9 engage in that form of bal ancing, you have a
0220 10 i nquisitorial type of approach where you --
11 A Absol utely, 1 --
12 Q -- investigate the facts and go where they take
13 you?
14 A Absol utely. And that was one of the nost
02:20 15 refreshing aspects which I found when | started
16 work as a Comm ssi on menber. Havi ng spent nost of
17 my professional career up until that time
18 prosecuting, where all the time you were doing
19 your best to prosecute in a fair and appropriate
02:20 20 manner but, all the time, you had to wonder about
21 whet her what you were doing was sonmehow going to
22 have sone adverse effect on the ability to
23 prosecute a case successfully, one of the nost
24 refreshing things about being at the Comm ssion
02:20 25 was that all those sorts of concerns and fears
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1 sinmply evaporated. W just went out and did what
2 was necessary, and then we made what we will of
3 what we found, because we didn't have to worry
4 about damagi ng anybody's interests.
0220 5 Q Now, your article, and M. Hodson has already
6 taken you to the passage that | was going to take
7 you to, but I want to put it to you again for
8 enphasis, is -- and that's the passage on page 60.
9 Page 660 rat her?
0221 10 COWM SSI ONER Mac CALLUM: Can | have the
11 doc. nunmber, M. Roy, please?
12 MR. ROY: | "msorry, it's 339389.
13 COMM SSI ONER MacCALLUM: And that's not
14 merely the page number, that's the docunent
02:21 15 number is it?
16 MR. ROY: That's the document number, and
17 t he page nunber is 339392.
18 COWMM SSI ONER MacCALLUM:  Thank you.
19 BY MR. ROY:
0221 20 Q And it's right above -- it's the passage right
21 above the title where it says the Royal Comm ssion
22 on Crim nal Justice.
23 A Yes.
24 Q And what you pose at the end of that paragraph is
0221 25 sort of a choice between two ideas:
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1 "W Il whatever mechanism that is adopted

2 to address the cries of those who claim

3 to have been wrongly convicted have at

4 its heart the will to own up to m stakes
1131 5 and learn |lessons..."

6 on the one hand?

7 A Uh- huh.

8 Q "...or will it strive to preserve the

9 status quo?"
0222 10 A Yes.

11 Q And in terms of how the CCRC and how it's

12 structured, how it tries to answer that question

13 in the way it does its work, it tries to show a

14 will to own up to m stakes and | earn | essons in
02:22 15 terms of m stakes made by the crimnal justice

16 system 1is that right?

17 A Yes. | mean, | think what | would say about

18 the -- those | think are the questions, and you

19 can either have a situation -- and it may not be
02:22 20 quite as stark as this, but for the purpose of

21 illustration you can | ook at either end of the

22 spectrum and you have a crimnal justice systemin

23 whi ch the possibility of m stakes being made is

24 t hought to be very threatening and damagi ng and
02:22 25 t herefore you do your best to try and pretend that
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1 t hey don't happen, or you have a robust and mature
2 crimnal justice system which recognizes that
3 m st akes will happen and is prepared to do
4 somet hi ng about them "' m not maki ng any
0223 5 particular coment as to where the English
6 crimnal justice systemfitted on that particular
7 end of the spectrum but the mechani sm whi ch has
8 been adopted in the United Kingdomis the creation
9 of the Comm ssion and that mechanism | would say,
02:23 10 tends very strongly to suggest that the -- that
11 the United Kingdom s crimnal justice system
12 intends to recognize that m stakes will happen and
13 do somet hi ng about them rather than try to bury
14 them and pretend they don't.
02:23 15 Q Al'l right. And | want to take you to certain
16 aspects of the CCRC s work that |'m going to ask,
17 that |'m going to suggest confirm what you just
18 said, that it tends to show a new willingness on
19 the part of United Kingdomto have the will to own
02:24 20 up to m stakes and |l earn | essons.
21 The first part that | want to
22 ask you about is the, what the CCRC s practices
23 are concerning outreach, in terms of trying to
24 reach out to the conmmunity and solicit
02:24 25 applications from potentially wrongfully
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1 convi ct ed.
2 A Uh- huh.
3 Q | take it that in order to be effective, the CCRC
4 has to engage in sonme form of public education
0224 5 about what its role is?
6 A Uh- huh.
7 Q And it's even nore inportant that stakehol ders are
8 properly educated about the CCRC s role; correct?
9 A Uh- huh.
02:24 10 Q And you woul d agree with me that potenti al
11 applicants are potentially a difficult audience to
12 reach in ternms of that public education message
13 that has to go on?
14 A Yes.
0224 15 Q And part of the reason for that is fromtinme to
16 time -- it's not uncommon for the potenti al
17 applicants to actually be in custody; is that
18 right?
19 A A lot of them are, yes.
02:25 20 Q Yes. And when they are in custody, they are
21 isolated from their normal social networks?
22 A Yes.
23 Q And they are a difficult audience to reach for
24 t hat reason; correct?
0225 25 A Yes.
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And the other issue is because of their experience
in the system there may be a |lack of trust of
authorities?

Yes.

And there also may be issues of poverty as well
and | ack of resources?

Yes.

So the CCRC can't sit back and be an obscure
little government organization in some office
somewhere, it has to actually go out into the
community and reach people; is that right?

Yes.

And are you able to el aborate for us on sone of
the things that the CCRC does in that regard?
Well, certainly I can talk about sone of them
You are right about of course that many of the
applicants are in prison and therefore the ability
to make people who are in prison aware of the
Comm ssion has to take account of the
circumstances of their being in prison, but
certainly on various levels there is a |ot of

i nformati on about the Conmm ssion in the public
domain. We've | ooked at some |length at the

Comm ssion's web site, for example, which may or

may not be available to prisoners depending on the
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1 institution that they are in, but certainly we
2 have, in every prison, literature about the
3 Comm ssion which is certainly in the hands of the
4 appropriate prison staff who deal with the

0226 5 reception of prisoners and with the probation
6 officer in the prison who we encourage to make
7 prisoners aware, as part of the induction process
8 of being in prison, about the existence of the
9 Comm ssion and make, giving them to understand

02:27 10 that there is, the Comm ssion is there if they
11 believe that they may have been wrongfully
12 convicted and wish to make applications, so that's
13 how we can deal with -- how we can make the prison
14 popul ati on aware of our existence.

02:27 15 | mean, in sone respects, if
16 ' m tal ki ng about making individuals who feel
17 t hey' ve been wrongly convicted aware of the
18 Comm ssion's existence, that in some respects is
19 easier with prisons than it is for people who

02:27 20 don't get custodial sentence because there you are
21 just dealing with the popul ation at | arge.
22 Q If you are prepared to go out to the prisons and
23 distribute the material there, then they are, in
24 sonme sense, an easier population to reach?

02:27 25 A | think so, yes, and we have from the outset made
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1 conscientious efforts to ensure that the

2 literature about the Comm ssion and the processes

3 whi ch people need go through to apply to the

4 Comm ssion are avail able throughout the prison
0228 5 institutions in England, Wales and Northern

6 I rel and.

7 There are al so organi zations

8 who represent the interests of persons who may

9 have been wrongfully convicted, groups of
02:28 10 solicitors, for exanple, organizations such as

11 Justice, and again the Conmm ssion, fromthe

12 outset, has taken positive steps to enbrace

13 st akehol ders who conme into those categories to

14 ensure that they are aware of our existence so
0228 15 that they in turn can dissem nate information

16 about the Comm ssion, and fromtime to time we

17 wi Il have -- we will have stakehol der I|iaison

18 meetings with organizations of that nature not

19 only from the point of view of making sure that
02:29 20 t hey know of our existence, but also fromthe

21 poi nt of view of discussing with them how we're

22 doing, which is something which I refer to |ater

23 in that Drake review article where | point out

24 t hat al though the Comm ssion believes that it is
02:29 25 carving out a good and positive place for itself
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1 within the crimnal justice system it certainly

2 doesn't receive universal acclamation on

3 everything it does, and we are interested to know

4 what the concerns are and respond to them as best
02:29 5 we can, and one of the ways of doing that is to

6 have this engagement with organizations which are

7 interested in the matter of wrongful convictions.

8 Q And this is all consistent with a nore proactive

9 as opposed to a reactive approach that was perhaps
02:29 10 the case in the past?

11 A | would say so, yes.

12 Q Thank you. Now, | also notice from your web site

13 and your application formthat there seenms to be a

14 real effort to ensure that the formis witten in
02:30 15 ordinary | anguage, and the formis docunent

16 339755, M. Comm ssioner, and in fact on the face

17 of the --

18 COWM SSI ONER MacCALLUM: 337 was it?

19 MR. ROY: 339755.

20 BY MR. ROY:

21 Q And if you |l ook on the bottom | eft-hand corner of

22 t he docunment, you've actually got a seal of

23 approval concerning the ease of the | anguage that

24 you use?
02:30 25 A Yes, fromthe Plain English Canpaign, yes.
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1 Q Al'l right.
2 A And the design of the document was done in
3 conjunction with the Plain English Canmpaign to
4 make sure that it did achieve that objective.
0230 5 Q And you do the same thing in terms of your web
6 site, you try to not just speak to the |awyers or
7 the professionals in the comunity, you try to
8 speak directly to the potential applicants; is
9 that right?
02:30 10 A Oh, that's absolutely right, because, as | say,
11 t he huge bul k of our applications come from
12 applicants directly with no involvement of the
13 | egal fraternity at all.
14 Q Now, in addition to the outreach that you do, the
02:31 15 proactive steps that the Comm ssion takes doesn't
16 stop just with soliciting the applications, it
17 al so happens after the applicant makes his
18 application; is that correct?
19 A Sorry, in what respect, the --
02:31 20 Q Well, in terms of the proactive approach that the
21 Comm ssion takes doesn't stop with just soliciting
22 the application, it continues right throughout the
23 process; is that correct?
24 A That's so, yes.
02:31 25 Q It doesn't, for exanmple, depend on the applicant
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1 goi ng out and gathering his own evidence; correct?
2 A No. | mean, as | was endeavouring to explain, I
3 hope in a coherent way, that in some respects to
4 expect the applicant to do that can be counter
0231 5 producti ve.
6 Q For exanmple, the last thing that you would want to
7 do is come up with a long check list of documents
8 that the applicant has to come up with before his
9 application can get off the ground; correct?
02:32 10 A We woul dn't think to do that. We encourage
11 applicants to send us whatever they've got and
12 anything they think they would like us to | ook at.
13 Q Yes.
14 A But we certainly don't make it a precondition of
02:32 15 how we go about investigating, that they should
16 send any particular material to us. W regard it
17 as our responsibility to get hold of the necessary
18 i nformation. However, of course, if the applicant
19 has got material which only he has, then obviously
02:32 20 we woul d want to, we would want himto send us
21 t hat, but we would discover that | think during
22 the course of the investigation and review, so --
23 for example, if | take a case which | dealt with
24 | ast year when | was back at the Comm ssion as a
02:32 25 case review manager, it was a case in which, one
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1 of the many cases involving a conviction for
2 sexual offence, and the applicant suggested that
3 he had very many letters and cards fromthe
4 children he was convicted of assaulting, all of
0233 5 whi ch would indicate that there had been no abuse
6 at all, so he was the only person who had that
7 material, so the only way we were ever going to
8 see it would be if he gave it to us, which he did.
9 Q But | eaving that aside, you don't make the
02:33 10 applicant junmp through a bunch of hoops and gat her
11 up all of his own docunments before the application
12 can even get considered; right?
13 A No, no, all we need is to know that there's an
14 application.
02:33 15 Q Yes. So beyond actually just filling out the very
16 short form that you have and submtting it, the
17 applicant really doesn't have to do a heck of a
18 | ot nore to get his application considered?
19 A No.
02:33 20 COWM SSI ONER Mac CALLUM: | just have one
21 guestion | would |like to ask, M. Roy, about
22 t hat . In a typical sexual assault case, sir,
23 t hat woul d not be very onerous, | suggest, for
24 t he taxpayer. However, if you take a conplicated
02:33 25 fraud case, for exanmple, that went on for nonths
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1 and nont hs and nmonths, the appeal book m ght be a
2 very expensive thing to duplicate, and if you
3 t hought as a Comm ssion you needed that, then you
4 are sinmply billing the taxpayer for it aren't
0238 5 you, whereas the normal rules of appeal require
6 an appellant, at |east here I think, require an
7 appellant to provide at |east the basic court
8 record in support of his appeal. | mean, how are
9 we to guard agai nst extravagant expense brought
02:3¢ 10 by vexatious litigants or trivial conmplaints in
11 t hat respect?
12 A " mnot sure | fully understand it, and it may be
13 because of differences of procedures.
14 COWM SSI ONER MacCALLUM: Well, perhaps,
02:34 15 yes, but take a typical crimnal appeal, for
16 exanpl e --
17 A Yes.
18 COMM SSI ONER Mac CALLUM: -- in the province
19 where | conme from, it involves duplicating the
02:34 20 trial record, and depending on the |length of the
21 trial obviously, the expense is either small or
22 per haps very significant.
23 A Well, we would expect -- | nmean, if | understand
24 you correctly, so when an applicant, when a
02:35 25 convicted person applies for |eave to appeal, then
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1 as part of that process there will be obtained a
2 transcript of the judge's summ ng up to the jury,
3 maybe even transcripts of evidence which has been
4 gi ven. s that the sort of documentation you are
0235 5 referring to?
6 COWM SSI ONER MacCALLUM: That's the sort of
7 t hi ng, yes.
8 A Well, we would get that sinmply by asking for the
9 Court of Appeal file.
02:35 10 COWMM SSI ONER MacCALLUM:  Oh, the Court of
11 Appeal file, | see. Okay, that answers ny
12 guesti on.
13 A Yes. And in fact that process is made
14 i mmeasurably nmore easy now than it was because we
02:35 15 obt ai ned sonme particular funding for setting up an
16 I T link with the Court of Appeal which now means
17 that their documentation can be obtained
18 el ectronically.
19 COWM SSI ONER Mac CALLUM: Yes, okay.
02:35 20 A So we don't have to re-invent the wheel every
21 time.
22 COMM SSI ONER Mac CALLUM: Uh- huh.
23 A But again, it will depend on what documentation
24 was obtained. This is why | say we set such a
02:36 25 premumin the early stage of investigation to
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1 gather in all the existing material relating to

2 t he case.

3 COMM SSI ONER Mac CALLUM: Yes, surely.

4 A So that we don't have to start from scratch with
0236 5 getting transcripts if they've already been

6 obt ai ned.

7 COWM SSI ONER MacCALLUM: Uh-huh. Go ahead,

8 M . Roy.

9 BY MR. ROY:
02:36 10 Q But the bottomline in ternms of being accessible

11 and being proactive, keeping in mnd that you are

12 often dealing with people who are in custody who

13 don't have the ability to go out and gather all

14 the materials that may once have been accessible
02:36 15 to them you take care of that for the applicants?

16 A W will if necessary, and some of them are great

17 hoarders and some of themw Il send in, they wil

18 have the judge's summ ng up and they will have all

19 the transcripts in the cell with them and they
02:36 20 will send themto us, but if they don't or

21 haven't, then the likelihood is that any

22 document ati on which they m ght have had of that

23 nature will already be available for us to obtain

24 from ot her sources without having to go back to
02:36 25 t he draw ng board.
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1 Q But that's not going to hold -- but the bottom
2 line is that the applicant's failure to produce
3 t hese documents is not going to hold up his
4 application process is it?
0237 5 A Well, it's not going to prevent him it's not
6 going to prevent his application being considered,
7 but if one takes -- for exanple, the Conm ssioner
8 a monent ago was referring to a fairly
9 straightforward case, let's assune that we have an
02:37 10 applicant who suggests he has been wrongfully
11 convicted of a sexual offence and the issue, the
12 pointed issue is sone flaw in the trial judge's
13 summ ng up which may either have been m ssed | ast
14 time on appeal or may need to be reviewed in the
02:37 15 light of some change to the law, if the applicant
16 sends us a copy of the summ ng up, then we'll have
17 it immediately and we won't have to spend tine
18 trying it find it from some other source, so it
19 may be that the review can proceed nore quickly if
02:37 20 t he applicant sends us the docunments than if he
21 doesn't, but it makes no difference to our actual
22 willingness to review the case.
23 Q It mght slow it down, but it doesn't stop it in
24 its tracks?
02:38 25 A Yes, that's right.
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1 Q Thank you. Now, | want to ask you about some of
2 the principles that come out of your case review
3 process.
4 A Uh- huh.
0238 5 Q And | noticed fromthe web site that you have
6 very, very conmprehensive written guidelines and
7 policies concerning how the case review process
8 works; is that correct?
9 A Yes.
02:38 10 Q And | actually counted, there were around 40
11 written policies --
12 A Ri ght .
13 Q -- which the Comm ssion has generated concerning
14 how it does its work.
02:38 15 A "1l certainly take your word for it on the
16 number .
17 Q Al'l right. And | take it that generating very
18 detailed policies such as those are a significant
19 expendi ture of the Comm ssion's resources?
02:38 20 A Yes, they are. | mean, when | was there -- |
21 mean, this was something which |I took a particular
22 interest in when | was at the Conm ssion and
23 whilst | was at the Conm ssion the majority of
24 t hat work was undertaken by the case work
02:39 25 operation group which consisted of a
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1 representatives from amngst the Comm ssion
2 menbers and the case revi ew manager and we woul d
3 either identify or pick up on matters which were
4 drawn to our attention by the Comm ssion as to
0239 5 being areas in which either policy or procedural
6 gui dance woul d be hel pful. As far as | know, that
7 group still exists, but it's supplemented by a
8 | egal advisory group, so |I think you'll find when
9 you | ook at these 40 things, that they are divided
02:39 10 into operational and |legal matters.
11 Q Al'l right. Now, in terms of what principles cone
12 out of all that policy and guideline work the
13 Comm ssi on has done, |'m going to suggest to you
14 one of the things that comes out of it is the
0239 15 noti on of consistency, in that there's a great
16 effort made to ensure that all applications are
17 dealt with along the same, in the same way in
18 terms of there's a tiered approach, but all the
19 applications follow the basic simlar structure;
02:40 20 is that not correct?
21 A Certainly. | mean, the Comm ssion's objective is
22 to be as open and transparent as possi bl e about
23 its processes and procedures and one way in which
24 that is done of course is to make publicly
02:40 25 avail abl e the procedural and | egal guidance on
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1 whi ch the Comm ssion staff operate and the topics

2 whi ch are selected as being, as meriting some form

3 of written documentation tend to be those where it

4 is thought that consistency of approach is
0240 5 i mportant. | mean, the Comm ssion has never had

6 what some organi zations do have which is a 25

7 vol ume manual of procedure and gui dance because

8 the sort of work which the Comm ssion does doesn't

9 really lend itself to having every aspect of it
0241 10 docunented in such a way, but there are facets of

11 what the Comm ssion does which, in which guidance

12 to ensure consistency of approach and hopefully

13 outcome is important, and those are the sorts of

14 areas which are covered by the documents to which
0241 15 you' ve referred.

16 Q Now, in ternms of the message of consistency that

17 sends, would it -- I'"mgoing to suggest to you in

18 terms of the message it sends, is that an

19 applicant doesn't need to have his |awer writing
02:41 20 to the Comm ssion constantly to have his file

21 movi ng forward through the process; is that right?

22 A We woul d certainly hope not, that that doesn't

23 need to be the case, yes.

24 Q And it doesn't suggest to an applicant that he has
0241 25 to have his MP call the Comm ssion to inquire
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about his file either does it?

No.

Because the applicant can actually see that
there's a written process, a detailed process that
his application is going to follow?

Uh- huh.

And which |leads to the issue of transparency that
you al luded to?

Uh- huh.

It's also important from the point of view of the
Comm ssion's work to convey that -- be open about
how it considers the applications; is that
correct?

Yes.

It shouldn't be a nmystery to the applicants or
members of the public how the decision-nmaking
actually occurs?

Not at all, no. | mean, right fromthe outset the
Comm ssion's concern was to ensure that it

devel oped processes and wor ki ng met hods which were
appropriate to the work it was doing and that they
should -- they should be publicly avail abl e.

And you told us in your evidence about a written
case plan in terms of how an investigation is

pl anned?
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1 A Uh- huh.
2 Q And that's a written docunment obviously?
3 A Yes.
4 Q And that docunent is added to record all the
0243 5 different steps that are taken and concl usions
6 that flow from the documents?
7 A Yes.
8 Q Yes?
9 A Uh- huh.
02:43 10 Q And that is a method of ensuring that the way
11 investigations are conducted is transparent;
12 correct?
13 A It's a document which enables the way in which an
14 i ndi vidual case is being conducted can be
0243 15 communi cated to the applicant, yes.
16 Q Yeah.
17 A And we don't make the world at | arge generally
18 aware of what we're doing in every individual
19 case, the docunentation which we do publicize to
02:43 20 make, in furtherance of the transparency objective
21 is around policies and procedures as opposed to
22 t he handling of individual cases.
23 Q Al'l right. But there are rules that govern which
24 docunents are to be considered by a Conm ssi oner
02:43 25 when determ ning an application; is that correct?
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1 A There are certain -- there are processes which
2 gui de the thought processes of both the assigned
3 Comm ssi on nmember and the case revi ew manager as
4 to the docunentation they should | ook for and
0244 5 there are some -- there are some processes which,
6 if you like, they are set in stone. So, for
7 exanmpl e, the mnute an application is received, as
8 sure as night follows day the Comm ssion's
9 adm nistrative staff will be in touch with the
02:44 10 Court of Appeal asking them to downl oad their
11 file, and that documentati on should produce enough
12 information at a very early stage to enable the
13 Comm ssi on menmber who screens the case to decide
14 whether it's going to require an extended review
0244 15 or whether it can be dealt with in a shorter time
16 to be able to make that sort of decision, but when
17 that screen, it's call a screening process, when
18 t hat screening process takes place, it's up to the
19 i ndi vi dual Comm ssion menmber then to form his own
02:45 20 view as to what further documentation may be
21 required.
22 Q Al right. But in terms of -- there is an actual
23 standard form for recording decisions; is there
24 not ?
02:45 25 A Yes, there's a case record.
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And that case record will include all the

documents that were considered; yes?

It is -- it will -- the case record will include
reference to the docunmentation which has been
obt ai ned so that -- particularly, of course, so
that if another member of staff takes over the
case, they can imedi ately see by | ooking at the
case record what has been done and what materi al
is avail able, but the document which records in
detail what information is being considered and
the inpact that it has on the Comm ssion's
decision will be the statement of reasons which
conmpi | ed when the decision is made.

Al'l right. W're going to get to that in a
moment . Now, the decision, or the docunment that
records the decision provides reasons relating t
documents that were considered and how they
figured into the decision that was made; is that
right?

That's right. | mean, the structure of the
statement of reasons is one which we designed at
fair, at an early stage and it is quite a
comprehensi ve docunment and in all cases it wl
set out the nature of the prosecution of defence

case at trial, it will set out a summary of what
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1 happened at the first appeal hearing, what the

2 grounds of appeal were and the outcone. It will

3 then identify the nature of the investigative

4 steps which have been taken; in other words, it
0246 5 wi Il identify what docunments have been obtained

6 and what other investigative steps have been taken

7 such as the interview ng of witnesses or the

8 comm ssioning of expert reports, and then having

9 set the stole out in that way, it will then have a
02:47 10 section which will be shorter or |onger, depending

11 on the nature of the case, called the analysis and

12 reasons, which draws together all the material,

13 information and facts in the case as they may

14 i mpact on the safety of the conviction and sets
02:47 15 out the Comm ssion's reasoning against each of the

16 rel evant issues as to what new informati on has

17 been obtai ned and what inpact that is thought to

18 have.

19 Q So it's clear fromwitten documentation why a
02:47 20 decision is made in terms of an application?

21 A Yes.

22 Q Anot her principle that I'"m going to ask you

23 guestions about is the idea of fairness.

24 A Uh- huh.
02:47 25 Q | take it that there is common-law in England that
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1 woul d govern the fairness of your process; is that
2 correct?
3 A Yes, which is now of course also supplemented by
4 article 6 of the European Convention on Human
0248 5 Ri ght s.
6 Q And the CCRC functions sort of as an
7 adm ni strative or quasi-judicial body; is that
8 correct?
9 A Well, we see ourselves as maki ng quasi-judici al
02:48 10 decisions in the sense that the basis of
11 separation of investigation from decision-making
12 functions and the fact that the decision to refer
13 a case or not to the Court of Appeal has a
14 quasi -judicial flavour to it, but particularly by
02:48 15 reference to article 6 of the convention of the
16 right to a fair trial and, more particularly, the
17 subsidiary rights there around being represented
18 by counsel of choice and being able to cal
19 wi t nesses, etcetera, and matters of that nature,
02:49 20 we do not regard our process as being a process to
21 which article 6 directly applies.
22 Q Al right. Now, the provisional decision is one
23 of the primary means, am | right, in ensuring that
24 t he applicant has -- ensuring fairness to the
02149 25 applicant?
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1 A We think so, yes, and that's not a new concept,
2 it's one which applied to the procedure which was
3 adopted by the Home Secretary, that as a matter of
4 fairness, if the Comm ssion is thinking that there
0249 5 is no basis for a referral, the applicant should
6 be given prior notice of that as a provisional
7 concl usion together with the reasons why that
8 provisional conclusion has been reached and to be
9 given the opportunity of making further
02:49 10 representations about it.
11 Q And the reasons in the provisional notice would be
12 consistent with the reasons for decision that
13 you've just el aborated on previously; is that
14 right?
0250 15 A The - -
16 Q In ternms of the |evel of detail that would be
17 required?
18 A It would be exactly the sanme, yes.
19 Q Okay. So the applicant, before a final decision
0250 20 is made, is given a |lot of detail concerning why
21 t he Comm ssion has made the decision that it has?
22 A Yes, why it's reached the provisional conclusion,
23 yes.
24 Q Yes. And then he or she is given an opportunity
02:50 25 to add further evidence or make subm ssions?
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1 A Yes.
2 Q And it's only then that a final decision is made;
3 is that correct?
4 A Yes.
0250 5 Q And am | right in saying, I've tried to follow the
6 various tiers of your process --
7 A Uh- huh.
8 Q -- am|l right in saying that no application can be
9 dism ssed finally w thout the provisional reasons
02:;50 10 bei ng provided and an opportunity to be heard?
11 A That's correct.
12 Q So regardl ess of how the application is
13 classified, the applicant always has that right to
14 be heard -- to hear the reasons for why his
02:;50 15 application is likely to be dism ssed and have an
16 opportunity to make subm ssions about that?
17 A Yes.
18 Q | want to ask you about another principle that
19 arises from your procedures, and that's the issue
02:51 20 of timeliness.
21 A Uh- huh.
22 Q You woul d agree with me that the tinmeliness of the
23 resolution of these applications is an issue that
24 affects the perception of the CCRC?
0251 25 A Yes.
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1 Q And, obviously, any -- nmpost government agencies
2 woul d Ii ke nore resources, but there are limts,
3 obvi ously?
4 A Yes, all government agencies would |ike nore
0251 5 resources, and they'd all like to do things
6 qui cker than they do but, at the same tinme,
7 mai ntai ning the required standard.
8 Q But, to deal with the scarcity of resources, you
9 actually have a formal procedure for priorizing
02:;51 10 the applications; is that correct?
11 A That is correct, yes, yeah.
12 Q And in fact the cases that are in custody get --
13 or are potentially given nore priority?
14 A Than those at |iberty, yes.
02:;52 15 Q Yes. And, also, the issues concerning
16 deterioration of evidence, --
17 A Yes.
18 Q -- those cases are given nore priority; right?
19 A Yes.
0252 20 Q And once the application is -- starts its path
21 t owar ds being consi dered, reviewed, and resolved,
22 - -
23 A Uh- huh.
24 Q -- there are written rules that prescribe the
02:;52 25 various stages that the application goes through;
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1 yes?
2 A Yes.
3 Q And there is actually an assigned person, a case
4 manager, that's responsible for noving it along
0252 5 t hat process; is that correct?
6 A Yes.
7 Q And that case manager is actually supervised by
8 one of the Comm ssioners; right?
9 A Yes.
02:;52 10 Q And it's not the same Comm ssioner that makes the
11 deci sion on the application?
12 A Correct.
13 Q And the supervision of the Comm ssioner ensures
14 that there is some form of accountability in terns
02:;52 15 of processing the cases in a timely fashion?
16 A That is certainly one of the reasons, an
17 associ ated reason. And the reason why we adopted
18 the role of assigned Conm ssion nmember to the case
19 review process was that, apart from having a
02:;53 20 mechani sm for nonitoring the progress of the
21 investigation and review, as with so many ot her
22 aspects of human endeavour it's quite often
23 sensi ble to have two heads working on a problem
24 t han one. And particularly on this all-inmportant
0253 25 guestion of trying to identify issues which m ght
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1 go somewhere and how the investigation m ght be
2 effectively conducted, we thought that having the
3 conbi ned experience of a case review manager and a
4 Comm ssi on nmenmber on that process was also a valid
0253 5 one.
6 Q And then you also have a mechanism for fl agging
7 t he applications that have been in the process for
8 more than six nonths?
9 A Yes.
02:;54 10 Q And those are given special considerations; is
11 that right?
12 A They come before a case review commttee. Again,
13 that case review commttee may well consist of the
14 assigned Comm ssion nmenmber as one of the menbers
0254 15 as this is not part of any statutory process or is
16 related to the i ndependence of decision-making, it
17 is simply about case managenment. And that case
18 review commttee will review what is being done
19 with that case, how close it is to being brought
02:54 20 to the stage where a decision can be made, and
21 whet her there needs to be any pressure applied or
22 escal ati on procedures adopted externally to ensure
23 t hat any external work is also progressed.
24 Q Now | want to ask you about the mechani sns of
0254 25 accountability for people that work at the
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1 CCRC and - -
2 A Uh- huh.
3 Q -- Comm ssi oners. | understand that there is a
4 conpl ai nt process?
0254 5 A Yes.
6 Q And you, or the CCRC, ensures that all applicants
7 are aware of the conmpl aint process?
8 A | believe so. | believe that the docunmentation
9 which is sent out to applicants on receipt of the
02:55 10 application would include the conplaints |eaflet.
11 Q And in terms of, regardless of the merits of nost
12 of the conplaints that you m ght receive, having a
13 compl ai nt process sends an inportant message that
14 you are prepared to be accountable for the work
02:55 15 t hat you do; is that right?
16 A That's certainly the objective, yes. The
17 difficulty, of course, is getting applicants to
18 understand that the conmplaints process is not a
19 mechani sm by which they can simply ask for a
02:55 20 deci sion which they don't |like to be reviewed, the
21 conpl ai nts mechani sm is about making sure that the
22 process of review | eading to the decision has been
23 conducted in accordance with the Comm ssion's
24 procedures.
02:55 25 Q But, regardless of the reality that you're going
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Roy
Vol 192 - Tuesday, October 3rd, 2006

Page 40350

1 to get a lot of meritless conplaints, it's

2 i mportant to have a conpl aint process?

3 A Undoubt edl y, yes.

4 Q And you al so have a code of conduct that affects
0256 5 all Comm ssioners and staff?

6 A Yes. It certainly affects all Comm ssioners, the

7 -- no, | think you are right, yes, | think there

8 is a code of conduct which does cover everybody.

9 Q Yes. And that deals with issues of conflict of
02:56 10 interest, potentially?

11 A Yes.

12 Q And, again, this is --

13 A So, for exanple, | mentioned the fact that when

14 the case of Steele came to the Comm ssion, which
02:;56 15 had been one case, a case which | had prosecuted

16 in the director of the prosecutions office, | had

17 absolutely nothing to do with either the review or

18 the investigation of that case.

19 Q Agai n, the code of conduct and ensuring that all
02:56 20 Comm ssion nmembers and staff are bound by it is

21 with a view to enhancing the perception of the

22 CCRC?

23 A Yes.

24 Q Now | want to ask you some questions about what
02:56 25 you described as an interdisciplinary approach
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1 t hat the CCRC takes.

2 A Uh- huh.

3 Q And you' ve already given evidence about the

4 conposition, and there is actually a requirenent
0257 5 that there be |lay people --

6 A Yes.

7 Q -- on the Conmm ssion?

8 A Yes.

9 Q Now woul d you agree with me that this, the
02:;57 10 requirement that there be non-Ilawyers involved in

11 this process of reviewi ng convictions, is also

12 i mportant from the point of view of perceptions?

13 A | think so, because as | was explaining yesterday,

14 al though much of the work of the Conm ssion does
02:;57 15 have a heavy | egal flavour to it, nonetheless,

16 there is a risk that the taking a too-legalistic

17 approach to particularly the review and

18 investigation carries with it the risk of the

19 consi deration of the issues being too narrow and
02:;57 20 too -- and too legalistic if it's only done by

21 | awyers. Lawyers like to think in terms of

22 process and rules of evidence and matters of that

23 nature, and you may well m ss inmportant points

24 which will be spotted, or at |east raised for
02:58 25 consi deration by people who are not | awyers.
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1 Q And, in ternms of the environnment at the CCRC,
2 there's an opportunity for the |l ay people and the
3 | awyers to actually communi cate and develop in a
4 coll egial environment; is that right?
0258 5 A Yes.
6 Q So that the non-legalistic and the non-restrictive
7 approach of the lay people, there is an
8 opportunity for that to have an influence on the
9 people who are | awyers at the Conm ssion?
02:;58 10 A Oh, absolutely, yes.
11 Q And that's an intentional --
12 A Yes.
13 COMM SSI ONER Mac CALLUM: M. Roy, it's
14 about time for our afternoon break, are you going
02:58 15 to be a little while |onger?
16 MR. ROY: Umm | won't be done in 5
17 m nutes, SO --
18 COWM SSI ONER Mac CALLUM: Okay. Let's take
19 our break now then.
02:58 20 (Adj ourned at 2:58 p.m)
21 (Reconvened at 3:17 p.m)
22 BY MR. ROY:
23 Q Good afternoon, M. Comm ssioner.
24 | want to move on to another
0317 25 issue, and that's the alternate suspect issue --
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1 A Uh- huh.

2 Q -- where, through the Comm ssion's work, it

3 appears that there may be another person that's

4 actually commtted the offence for which the
0318 5 applicant has been convicted.

6 A Uh- huh.

7 Q Al'l right?

8 A Yes.

9 Q And if the, if document 339587 could be put on
03:18 10 screen, please. This is the CCRC s formal

11 menor andum concerning the Section 19 appoi nt ment

12 of a police officer?

13 A Yes.

14 Q And you gave evidence earlier about how Section 19
0318 15 wor ks, and | don't want to go over that again, but

16 if you | ook at paragraph 3, paragraph 3 sets out

17 t he consi derations --

18 A Uh- huh.

19 Q -- for the appointnment of a police officer under
03:18 20 Section 197

21 A Yes.

22 Q And if you go to the second, | won't take you

23 t hrough the first three, but if you |look at the

24 fourth bullet point on the top of the second

25 page --
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1 A Uh- huh.
2 Q "Where there are grounds to
3 suspect that a person, who is not
4 involved in an official capacity in the
0319 5 i nvestigation of offences or the
6 prosecution of offenders, has commtted
7 a serious offence in such circunmstances
8 that if there were to be sufficient
9 evidence there is a real possibility
0319 10 t hat the person would be prosecuted.™
11 A Yes.
12 Q Now t hat would cover the situation of an alternate
13 suspect ?
14 A Yes.
0319 15 Q But, if you | ook back at paragraph 3, there is no
16 mandat ory obligation on the part of the CCRC to
17 actually appoint a police officer, the |anguage is
18 "may", not "shall"; correct?
19 A Yes.
0319 20 Q So even when there is a, according to this
21 menor andum, even if there is an alternate suspect
22 who may be worthy of a police investigation there
23 is no obligation, under this menmo, to engage
24 Section 19 and have a police officer appointed,
0319 25 al though it's an option?
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1 A Yes.
2 Q Ckay. Now - -
3 A Well this document is endeavouring to, as it
4 i ndi cates, set out a non-exhaustive |ist of
0320 5 factors which may be taken into account in
6 deci ding whether it's a case in which a Section 19
7 investigating officer appointment should be made.
8 | mean the underlying
9 objective so far as the Comm ssion's work is
03:20 10 concerned remains the same, which is to
11 i nvestigate whether or not our applicant's
12 conviction is safe or unsafe, and whether there
13 may be grounds for referring the conviction back
14 to the Court of Appeal.
0320 15 Now you're absolutely right
16 that the fourth bullet point, the fourth factor
17 t here which would, which mght well tend to
18 i ndi cate that an appointment of an investigating
19 of ficer would be desirable is very apt to include
0320 20 the circunstance where another person may be in
21 the frame for having commtted the offence. The
22 re -- but the terms of reference which, and the
23 scope and ambit of the investigation which was
24 agreed with the investigating officer on
03:20 25 appoi ntment, would be clearly directed towards the
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1 Comm ssion's objectives and responsibilities.
2 The reason why we woul d ask
3 for an investigating officer is not so that we can
4 then control an investigation designed to bring
0321 5 anot her person to justice but to make sure that
6 the way in which the investigation is conducted to
7 serve the Comm ssion's purposes does not, at the
8 sanme time, prejudice the possibility of bringing
9 someone else to justice at a | ater stage.
0321 10 Q Al'l right. Now when you have a Section 19
11 appoi nt ment - -
12 A Uh- huh.
13 Q -- 1 think what's implicit in your answer is that
14 a police officer, under Section 19, may be wearing
0321 15 more than just one hat; is that correct?
16 A Yes, yeabh.
17 Q He's wearing a hat as an agent, effectively, of
18 t he CCRC, pursuing the investigation with respect
19 to the wrongful conviction; yes?
0321 20 A Yes.
21 Q But he al so, he never takes off his hat of the
22 powers and duties that a police officer ordinarily
23 has?
24 A Correct.
0321 25 Q So that if a police officer appointed under
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1 Section 19, while doing the work on behalf of the

2 Comm ssi on, --

3 A Uh- huh.

4 Q -- comes across crimnal offences, he is obligated
0322 5 to pursue that in the ordinary way a police

6 of ficer would?

7 A Yes.

8 Q And that's expected and understood by the

9 Comm ssi on when they make these appointnents; yes?
0322 10 A Yes.

11 Q Al right. So there's very little danger, in the

12 case of a Section 19 appointment, that a potenti al

13 alternate suspect is going to fall through the

14 cracks and end up not being investigated by
03:22 15 anybody?

16 A One woul d certainly hope so.

17 Q No. And there's another menmo that | want to bring

18 to your attention that bears on this issue, and

19 that's at 339444, 339444. And the meno is
0322 20 entitled Crimes Discovered During the Review.

21 A Uh- huh.

22 Q Are you somewhat famliar with this meno?

23 A Umtm, | believe so. | see that this is version

24 four, which means that there's been three earlier
03:22 25 versions, so the document number of 614,000, |
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1 woul d think, would be within the time when | was
2 at the Conm ssion. Yes, okay, I'mfamliar with
3 t here having been a formal memorandum on this
4 subject. \Whether this document is identical to
0323 5 the one which was around when | was at the
6 Comm ssion, | wouldn't like to say, but yes, |I'm
7 generally famliar that there is a -- there has,
8 for some time, been a policy which the Comm ssion
9 applies where crimes are discovered during the
0323 10 revi ew.
11 Q Yes. And, according to the first three paragraphs
12 of the introduction, it appears to cover just this
13 type of situation where there is a potenti al
14 alternate suspect; correct?
0323 15 A Can | just quickly read through it?
16 Q Yes, pl ease.
17 A (Wtness reading) |[|I'msorry, could you repeat the
18 guestion?
19 Q What | am asking is, or |'m suggesting to you that
0324 20 this menmo al so covers the situation where there is
21 an alternate suspect?
22 A Well | i1imagine that, yes, it would. It woul d
23 cover it if, during the course of the
24 investigation, the Comm ssion discovered, from
0324 25 interview ng of witnesses, that another -- that an
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David William Kyle
by Mr. Roy
Vol 192 - Tuesday, October 3rd, 2006

Page 40359
1 alternative suspect was being put up at that
2 st age, yes.
3 Q Yes. And this is, |leaving aside a Section 19
4 appoi ntment, --
0324 5 A Yes.
6 Q -- this would cover an investigation where it's
7 just the Comm ssion doing their own investigation;
8 yes?
9 A Yes.
03:24 10 Q Al'l right. And if you look at the |ast sentence
11 of the second paragraph --
12 A Uh- huh.
13 Q Well, more generally, the introduction recognizes
14 that there is a bit of a paradox or a difficulty
0324 15 in terms of ensuring that wi tnesses are open and
16 candi d when they are interviewed by your
17 i nvestigators?
18 A Yes.
19 Q And the tension between that and potentially
0324 20 reporting offences to the authorities; yes?
21 A Yes.
22 Q And in terms of how that tension is resolved, in
23 the |l ast sentence of paragraph 2:
24 "However, the Comm ssion is a public
0325 25 body and an integral part of the
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1 crimnal justice system - it cannot
2 sinply ignore the fact that it is aware
3 of a crime having been commtted."”
4 Do you see that?
0325 5 A Yes.
6 Q So there is a balancing or a tension between
7 reporting and not reporting, keeping in mnd the
8 broader mandate of the CCRC; yes?
9 A Yes.
03:25 10 Q But if you go further down in the menmo, under
11 General Principles, there are guiding principles
12 with respect to whether an offence ought to be
13 reported?
14 A Yes.
0325 15 Q And if you |l ook at the second bull et point under
16 paragraph 4 it appears that where there is an
17 actual referral to the Court of Appeal, --
18 A Uh- huh.
19 Q -- which would be likely in the case of a viable
0325 20 alternate suspect; yes?
21 A Yes.
22 Q That the police are normally informed?
23 A Yes.
24 Q And that would trigger the police duty to
03:26 25 i nvestigate crime and prosecute offenders; yes?
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1 A Yes.
2 Q And if you go further, if you go to page 2 of the
3 menmo, and the first conplete bullet point on that
4 page.
0326 5 A Uh- huh. Is that the one which begins:
6 "The Comm ssion will take into account
7 " ?
8 Q Yes.
9 A "... the age and seriousness of the crine
0326 10 and may al so have regard to the Code for
11 Crown Prosecutors.”
12 Q And what that refers to is the fact that the nore
13 serious the crime that the alternate suspect has
14 commtted, the nmore likely it is that there is
0326 15 going to be an obligation to report; yes?
16 A Yes.
17 Q And if you go further down in the meno, please, at
18 page 3, please, at the top of page 3 there is a
19 section entitled Procedure --
0326 20 A Yes.
21 Q -- that sets out an actual formal procedure that's
22 supposed to happen when a nmenmber of the CCRC
23 di scovers that a crimnal offence has been
24 comm tted?
0327 25 A Yes.
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1 Q And there is a process where the investigation's
2 advisor is to be notified?
3 A Yes.
4 Q And a Comm ssioner is to be involved; yes?
0327 b5 A Yes.
6 Q And they are to consider the issue of whether or
7 not it ought to be reported, keeping in mnd the
8 factors that were enumerated in the paragraphs
9 earlier?
0327 10 A Yes.
11 Q And that decision, as to whether or not to make
12 the report, is actually formally | ogged and
13 recorded; right?
14 A Uh- huh.
0327 15 Q Yes?
16 A Yes.
17 Q Agai n, these are formal procedures that are
18 dedi cated to ensure that where there is an
19 alternate suspect, or sonmebody has commtted a
0327 20 serious crimnal offence, that that person doesn't
21 simply fall through the cracks because the CCRC is
22 concerned with a different mandate; yes?
23 A Yes, that's correct. And when | -- the -- this
24 particular formal memorandum certainly isn't
0327 25 limted to alternative suspects.
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1 Q No .
2 A But, if there were to be an alternative suspect to
3 whom t he anticipated circunstances envi saged by
4 this formal memorandum applies, then this
0328 5 procedure would be apt to cover it, yes.
6 Q And the bottom line is, because the CCRC has taken
7 the effort to be detailed in the way that it
8 designs its procedures, it actually has
9 contenpl ated this very situation; correct?
0328 10 A It certainly contenplated that, as part of its
11 i nvestigation, it may conme across and expose the
12 comm ssion of crimnal activity by persons whom it
13 has -- who have been considered during its review,
14 and that would certainly include an alternative
03:28 15 suspect.
16 Q If we --
17 A Or could include.
18 Q If we could go to page 4 of the nmeno, please.
19 Actually, if you could back up to page 3, please,
0328 20 " msorry. The meno al so, at paragraphs 11 and
21 12, even deals with a situation where the police
22 come to the Comm ssion | ooking for information or
23 evi dence about a crimnal offence; --
24 A Yes.
0329 25 Q -- correct?
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1 A Yeah.

2 Q So, in a situation where the police have become

3 interested in an alternative suspect, --

4 A Yes.
0329 5 Q -- there is a procedure that deals with them

6 comng to you --

7 A Uh- huh.

8 Q -- to get information that you've gathered through

9 your investigation of the wrongful conviction;
0329 10 right?

11 A Yes.

12 Q Again, there are guidelines that deal with the

13 situation to make sure that a potential offender,

14 an alternative suspect or not, is -- does not
0329 15 simply fall through the cracks between the CCRC

16 and the police; is that right?

17 A Yes.

18 Q Now you referred, in your evidence, to an

19 educative function that the CCRC has the potenti al
0330 20 to provide to other actors within the crim nal

21 justice system?

22 A Uh- huh.

23 Q I, in listening to your answer, it didn't strike

24 me that there's any formal provision for this
03:30 25 process of education to occur?
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True.

And t hat happens on sort of an informal or ad hoc
| evel ?

It woul d. | -- yes, in the sense that it's

somet hing which | believe the Comm ssion thinks it
could usefully do once it has the necessary

i nformation, evidence, experience in which to do
it and would see that as being, if you |like, a

vol untary benefit which the Conmm ssion could
provide to the crimnal justice system

Yes. And you earlier testified that a | ot of the
Comm ssion's work in the early part of its mandate
was dealing with sonme nore historic cases, so the
educative function was sonmewhat |imted by that;
yes?

Yes. Not only because there were fewer people
having to focus and concentrate on casework, which
of course remains the Comm ssion's core function,
but al so because of the absence of enpirical

evi dence on which to make those sorts of comments.
But now, with the Comm ssion entering its tenth
year, | suppose --

Yes.

-- it's dealing with nore contenporaneous cases,

there should be nore ability to do that?
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1 A Well, certainly, there should be the availability

2 of empirical evidence and the scope to identify,

3 from that, whether there are matters of a generic

4 nature which can usefully be fed back into the
0331 5 system

6 Q Do you see a role for having that function that

7 we're tal king about actually specifically

8 enshrined in statute to make it a requirenment for

9 (a) the CCRC to report on such matters, and (b)
03:32 10 for the other actors in the systemto actually

11 receive the report and listen to it?

12 A Unm that would certainly be a possibility, and as

13 it happens that is a statutory responsibility

14 which is being placed on the fairly
03:32 15 recently-created I ndependent Police Conpl aints

16 Comm ssion. The Police Reform Act of 2002, which

17 creates the I ndependent Police Conpl aint

18 Comm ssi on, enmbodi es, as part of the statutory

19 function of the IPCC, the guardianship role in
03:32 20 relation to the treatment and investigation and

21 com -- but not only dealing with police

22 compl aints, but also dealing with policing matters

23 general ly, which m ght inprove the quality of

24 policing. So the idea of having such a function
03:32 25 embodi ed in statute would not be a new one.
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1 Whet her it's -- whether it would be necessary to
2 do it in relation to the Comm ssion, that may be
3 somet hing which will arise out of the extent to
4 whi ch the Comm ssion, in fact, is able to do it.
0333 5 Q So there is models or precedent for such an
6 approach to be taken; yes?
7 A Yes, in the sense that the IPCC, which is also a
8 non-departmental public body, has a specific remt
9 in relation to the oversight or investigation of
03:33 10 compl aints of police m sconduct, is also given
11 this sort of umbrella role of contributing to the
12 better quality of policing --
13 Q And in ternms --
14 A -- in the United Kingdom
0333 15 Q And in ternms of ensuring that the expertise of the
16 CCRC, in terms of cases of wrongful conviction,
17 that having a formal structure would ensure that
18 t hat expertise gets distributed through the
19 system and you don't think that that's a bad
03:33 20 i dea; do you?
21 A No, | don't.
22 Q No? Okay. | thank you very nmuch for your
23 pati ence, M. Comm ssioner. Those are ny
24 guesti ons.
03:3¢ 25 BY MS. McLEAN:
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1 Q Good afternoon. "' m going to keep moving this
2 m ke until it hits the ground. Thanks.
3 Good afternoon, sir. Joanne
4 McLean is ny nanme, | represent Joyce M | gaard, for
0335 5 the record, the nother of David M| gaard. And |
6 should also indicate for the record we've met
7 before, at the Morin Inquiry back in 1997, when
8 you testified there.
9 Now, at that time, the
03:35 10 Crimnal Cases Review Conmm ssion had really just
11 started going?
12 A Yes.
13 Q And you didn't have much of a track record but an
14 awful | ot of good wi shes?
0335 15 A That's right.
16 Q But now sone, now that there is a bit of a track
17 record, what | want to do is revisit some of the
18 advant ages that an investigative body such as the
19 CCRC woul d have had, particularly in this case,
03:35 20 whi ch woul d have hel ped or been of sonme assistance
21 to Ms. Mlgaard in her efforts to free her son.
22 A Uh- huh.
23 Q And, also, to help this Comm ssion nmake some
24 recommendations to free others, and it's in that
03:35 25 context that |I'd ask the questions.
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1 A Uh- huh.
2 Q And | should al so advise you that in 1998 there
3 was some solicitation by the Department of
4 Justice, Mnister of Justice, for potenti al
0335 5 reforms to what was then 690 of the Crim nal Code,
6 and as part of that process Ms. M| gaard
7 testified at the Standing Commttee into -- the
8 Standing Commttee on Justice and Human Ri ghts
9 t hat was --
10 A Uh- uh.
11 Q -- dealing with the proposed | egislation, and one
12 of the things that they ended up concludi ng was
13 that they would await the recomendati ons of this
14 | nquiry before really trying to tackle serious
0336 15 reforms beyond what was proposed and what has now
16 become 696. 1.
17 A Uh- huh.
18 Q And we've also had evidence and acknow edgements
19 that 696.1, as it now stands, is very little
03:36 20 beyond a codification of the procedures that were
21 in place in Section 690; do you understand that?
22 A Yes.
23 Q Ckay. Now Mrs. Ml gaard was in the position where
24 she was a newcomer to the justice system and, |ike
03:36 25 a |lot of people, was of the belief that the system
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1 woul d free the innocent.
2 A Uh- huh.
3 Q There was very little done in the way of activism
4 or attenpts to go beyond the system until 1980,
0337 5 and it was a matter of David exhausting his
6 appeals to the Court of Appeal, and to have his
7 application to the Supreme Court dism ssed. I n
8 1980 he had escaped from a tenporary rel ease, and
9 in the course of being apprehended some nont hs
0337 10 | ater, he was shot in the back. At that point, so
11 it's 1980, is when Ms. Ml gaard's canmpaign really
12 comes to life to get him out.
13 Now at that time, 1980, she
14 had, and the famly had, and David had, nothing
03:37 15 but his know edge and his assertions that he was
16 utterly innocent, their observations of the trial
17 and the evidence that had come forward at the
18 trial, and their analysis of the inmpossibility of
19 some of the evidence that was led at the trial.
03:38 20 The concern is 'how do we get David M| gaard out
21 of jail". So if they'd come to a body such as the
22 CCRC in 1980, asserting nothing but "I'minnocent,
23 the witnesses |lied", and that that is sone
24 knowl edge that David would have had because the
0338 25 wi tnesses that I"'mreferring to here, Nichol John
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1 and Ron W I son, --

2 A Uh- huh?

3 Q -- are people who were with him --

4 A Uh- huh.
0338 5 Q -- who gave, nonetheless, incrimnating evidence

6 against himat the trial, so he knows that they

7 lied.

8 A Yes.

9 Q OCkay. So, in those circunmstances, what would the
0338 10 Comm ssion be able to do or what would they have

11 done?

12 A Well | am-- | would i mgine that the application

13 from Joyce M| gaard on behalf of her son -- as |

14 understand it you're saying she was unrepresented
0339 15 at that particular tinme?

16 Q Yes.

17 A She had no | egal assistance at all?

18 Q Assume that to be the case.

19 A Right. Well she, presumably, would have conpl eted
03:39 20 one of our application fornms and set out, as best

21 she coul d, what the nature of the application was

22 and, on the circunstances as you've described

23 them the application form would presumably have

24 been along the lines of "nmy son has been -- is in
03:39 25 prison, having been convicted of a nurder which he
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1 did not commt", would probably explain something

2 about the circunstances giving rise to that

3 conviction, and given that the application form

4 specifically invites an applicant to say "what do
0339 5 you think went wrong in your case" | would inmgine

6 that the summary on the application form would

7 make specific reference to the fact that "one of

8 t he reasons why nmy son was convicted of this

9 of fence was because the -- his two friends, Nicho
0340 10 John and Ronald W Ison who were with him on the

11 morning that the nurder was comm tted, gave

12 evidence to the jury which is simly untrue.”

13 i magi ne that that would be the core of the

14 application.
0340 15 Q What steps would the Comm ssion then take to

16 investigate that case?

17 A Well, we would be put on notice that the applicant

18 was -- the applicant's nmother is saying my son is

19 i nnocent and that there are at |east two witnesses
0340 20 in the trial who have given false evidence. At

21 t hat stage, and just sort of thinking back to what

22 t he Conmm ssioner was saying earlier about

23 docunentation comng in, there may be no

24 document ation at all acconpanying that
0341 25 application.
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1 Q Uh- huh.
2 A So we would i mediately embark on the process of
3 gathering in docunmentation which would tell wus
4 about the crimnal proceedings to date.
0341 5 Q And would that include the police files fromthe
6 Saskat oon police?
7 A In the circumstances of this case. | mean, |
8 appreciate that |I'm answering this question wth
9 more knowl edge of the case than | would actually
0341 10 have had if this application was being received,
11 but i magine that | was the screening menmber of
12 this particular application; in other words, | was
13 | ooking at this application to see where do we go
14 from here, so | would -- by the time | canme to
0342 15 screen this application, | would expect to have
16 t he Court of Appeal file, so | would know what the
17 issues were in the appeal, but nore inmportantly,
18 of course, | would have the judge's summ ng up to
19 the jury which is a very good starting point to
0342 20 get sonme idea as to what the case was about, what
21 t he evidence was and what the issues were, but |
22 woul d al so, of course, see from the Court of
23 Appeal file that there had been an issue at trial
24 whi ch was dealt with at the first appeal around
0342 25 Ni chol John's evidence and | would instantly see,
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1 based on the nature of the application, that
2 wi tnesses had lied, that | find a situation where
3 when Ni chol John gets into the witness box, she
4 gi ves evidence in which she's effectively saying |
0342 5 don't remember anything, but has previously made a
6 statement in which apparently she wi tnessed David
7 M | gaard commtting the nmurder, so already | would
8 be beginning to get some idea, some feel for what
9 the -- what was inside this case which was
0343 10 relating to what | had been told in the
11 application and I think the |likelihood is that if
12 | had been the Comm ssion menber who was screening
13 this application, | would i mediately be saying
14 this is a case which is going to require an
0343 15 extensive investigation. There is an allegation
16 that witnesses lied, there's already an indication
17 from the Court of Appeal file that there are
18 concerns around how a wi tness' evidence was
19 obtained and gets into a statement in one form and
0343 20 then she turns up at court and says | can't
21 remenber anything, so without a shadow of a doubt,
22 | think, | would then be saying, as part of the
23 screeni ng process, this case needs a full review,
24 whi ch means there is bound to be a | apse of time
0344 25 before a case review manager is assigned to it and
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1 the investigation starts, but in the meantinme, we
2 must obtain the police files and the Crown
3 prosecution service files.
4 Q Okay. And in this particular case when you obtain
0344 5 those files, at least the initial files fromthe
6 Saskat oon police, upon reading them and |I'm not
7 so concerned about the time that it m ght take to
8 do this --
9 A Let's just assune that that's happened, yes.
0344 10 Q Yes. -- upon reading them vyou would certainly
11 | earn fromthose files that there was also
12 i nvol vement of the RCMP in Saskatoon, the Cal gary
13 Police Service --
14 A Uh- huh.
0344 15 Q -- and the Regina police?
16 A Ri ght .
17 Q And that there was al so obviously some invol vement
18 with the head of the prosecution service in Regina
19 as well as Saskatoon?
03:45 20 A Yes.
21 Q And you would obtain all of those files as part of
22 bei ng prepared to review the case in its entirety,;
23 woul d you not?
24 A Well, that | think would be something which would
0345 25 happen downstream
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1 Q Yeah.
2 A Because at the state |I'm asking for the police
3 files, that's to get what | think is the core
4 material in which will enable the case review

0345 5 manager to start an effective process of review
6 and get the case plan going, so the involvement of
7 -- and of course this is peculiar to your own sort
8 of structure over here which doesn't particularly
9 apply for me.

03:45 10 Q Yes.
11 A But putting myself in the situation of doing this
12 in Canada, |'mthe case review manager, | | ook at
13 the police files which have been obtained which
14 will be fromthe Saskatoon police directly

0345 15 connected with the investigation. As case review
16 manager, | will see that there are other police
17 forces, both the federal force and other
18 provincial forces who have had a hand in this, |
19 woul d be interested to | ook at them too.

0346 20 Q Yes, that's why | prefaced it with I'm not so
21 concerned about how much time it would take, but
22 ultimately as part of doing the full investigation
23 of the case, what you would want to have is the
24 files of all of the police services that were

0346 25 i nvol ved?
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1 A Yes.

2 Q And all of the Crown prosecuting offices that were

3 i nvol ved?

4 A Yes.
0346 5 Q And in the allegation of the witnesses |lied, an

6 area of prime concern would be the circunstances

7 of taking the statements from the w tnesses?

8 A Yes.

9 Q So again, with what you know now that you woul dn't
0346 10 have known at the outset, you would have | earned

11 fromthe, fromthose files things that were known

12 to various police officers and which became known

13 to the Mlgaard famly in about 1992 about the

14 police questioning, and that's specifically, and
0347 15 this may be nore than you understand about the

16 evi dence, the witnesses, Nichol John and Ron

17 Wl son, were questioned by an outside police

18 officer purportedly with the aid of a polygraph

19 and the evidence concerning what really happened
0347 20 according to that officer was given in 1992 and it

21 included things |Iike showing these two witnesses,

22 who were 16 and 17, bl oody clothing from the

23 victim

24 A Uh- huh.
0347 25 Q Aut opsy pictures, putting the witnesses together
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1 and discussing with them his theories about what

2 happened.

3 A Uh- huh.

4 Q And al so you would have |learned | guess in a
0348 5 prelimnary investigation of the type of

6 guestioning, you would have | earned that Nichol

7 John, who was 16, had been brought to the

8 Saskat oon Police Service and had been |eft

9 overnight in a police cell before her interview
03:48 10 with Inspector Roberts --

11 A Uh- huh.

12 Q -- and before she gave any incrimnating

13 statements. And Ms. Ml gaard, in her efforts

14 | ater, discovered that the matron of the jail had
0348 15 some comments to make about Nichol John's

16 condition --

17 A Uh- huh.

18 Q -- and apparent trauma at her night in jail.

19 Those are the kind of things that m ght really
0348 20 cause some concerns about whether or not accurate,

21 reliable statements were obtained from these

22 wi t nesses?

23 A Well, | would have thought so and -- because they

24 are clearly factors which surround the eventual
0349 25 statement which Nichol John made, and havi ng
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explored those circumstances and | hope -- it's
difficult not to sort of confuse hindsight
evidence into the fact that there you are, you
don't actually know anything to start off with and
you've got to build up the pictures as you go on,
but | would certainly hope that the investigation
whi ch the Comm ssion undertook sort of building up
the picture would lead it fairly rapidly through
the police files and through inquiries which would
t hen be made around the documentation and people
who were concerned with the interview ng of that
particul ar wi tness, that we would build up the

pi cture which you've just outlined, and once we
had that picture, then, if | was the case review
manager or considering the fruits of what | was
finding, | would be saying to nyself at that

stage, well, there are obvious concerns here
around how the evidence was taken fromthis
witness and the circunstances in which it was

t aken. | know for a fact that when she came to
give evidence at trial she said she couldn't
remenber anything which is going to raise the
guestion, as it would have done had the jury been
considering this to the full est extent, when she

says she can't remenber, is that a deliberate lie
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1 or is it that she genuinely can't remember, in

2 whi ch case how does it come about that she has

3 made a statement in which she asserts that she

4 wi t nessed the murder, and we're beginning to -- we
0350 5 woul d be beginning to build up a picture around

6 the taking of that statement which, with a young

7 and vul nerabl e person with the sort of

8 circunstances you are describing are likely to

9 rai se concerns in the mnd of a case review
0351 10 manager at the Comm ssion who is investigating the

11 case, and one of the things which I think would be

12 i mmedi ately concerning is the next step in the

13 investigation, would be to find out how nuch of

14 this informati on which we've now di scovered was
0351 15 not only known at the time, but given that these

16 are matters on which those responsible for

17 defending David M | gaard woul d have been quite

18 entitled to cross-exam ne about when dealing with

19 the matter of Nichol John's credibility, how nuch
0351 20 did they know at the time of the trial, so that

21 woul d be an essential question | think which we

22 woul d be wanting to answer.

23 Q If I can just jump ahead, |ight years, Nichol John

24 testified not only that she didn't remenber events
0352 25 t hat were outlined in the statement, she also
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1 testified that she didn't remenber giving parts of
2 the statement, and what was done by the justice
3 officials that were investigating this file many
4 years |l ater was attenpts to obtain from Nichol
0352 5 John her recollection of the statement under
6 hypnosi s. Do you think there would have been sone
7 merit or some serious interest given to trying to
8 obtain her menory of the questioning itself?
9 A | do find that very difficult to answer because
0352 10 t he concepts, the concepts of either putting
11 peopl e under hypnosis or applying polygraph tests
12 is so alien to nme, we sinply don't do it, that ny
13 initial reaction is that if | was an investigator
14 at the Comm ssion |ooking at this, | wouldn't be
03:53 15 thinking in ternms of putting wi tnesses under
16 hypnosi s.
17 Q Ckay.
18 A But that is sinmply because of my | ack of
19 experience of doing that and the fact that we
0353 20 don't do it in general. | think that on occasions
21 where the police as an investigative method have
22 sought to sort of go along the |lines of putting
23 wi t nesses under hypnosis, they usually come to --
24 they are usually viewed with a fair amount of
0353 25 di sfavour, so I find it very difficult to answer
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1 t hat question.

2 Q Okay.

3 A From nmy own experience, | wouldn't be thinking of

4 putting witnesses under hypnosis.
0353 5 Q Nor would I, and |I would hope nobody would now.

6 A And | also made the point of course earlier when

7 dealing sort of generically with the way the

8 Comm ssi on goes about its work, we wouldn't be

9 rushing to interview witnesses years after the
03:54 10 event about recollections of the events until we

11 got a very solid basis on which to do that.

12 Q If we can | eave hypnosis out of it then --

13 A Thank you.

14 Q -- would you think there's as much reason to be
0354 15 concerned about her lack of menmory of the

16 guestioning as there is about her purported |ack

17 of memory of witnessing a nurder?

18 A Yes.

19 Q And the approach to resolving this would certainly
03:54 20 consi st of nore than asking the police officers if

21 t hey had done anything wrong, you would be

22 investigating |ooking for documentation and

23 | ooking for records?

24 A Yes.
0354 25 Q One of the things that you would have found in
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1 that file, sir, is a docunment that was disclosed
2 in 1991 or 1992. Could I have 006799, pl ease.
3 This is referred to as the Mackie summary and |
4 don't know if this is a docunment -- have you been
0355 5 shown this document in your preparation at all,
6 sir?
7 A | don't believe so.
8 MR. HODSON: | don't believe that was
9 provided to him no.
0355 10 BY MS. McLEAN:
11 Q Okay. Last page, please, and |I'm not going to ask
12 you to read it or to follow it factually, | simly
13 want to indicate to you that it's a five page
14 docunment, the | ast page of which is a sumary of a
0355 15 m xture of facts and of police theories.
16 A This is a document you say which canme into
17 exi stence in 19917
18 Q As far as the representatives of M. Ml gaard are
19 concerned it was in the police files.
03:55 20 A Al'l right, but it was a document which had been
21 prepared by the police at the time of the
22 i nvestigation?
23 Q Yes.
24 A Thank you.
0355 25 Q To the best of our abilities to date it, it was
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1 prepared approxi mately one week before the

2 statements of Nichol John and Ron W son.

3 A Yeah.

4 Q The incul patory statements of Nichol John and Ron
0356 5 W | son.

6 COMM SSI ONER MacCALLUM: Just a m nute,

7 pl ease.

8 MS. KNOX: M. Comm ssioner, | rise wthout

9 di scussion with any other counsel for the
0356 10 parties, but we have a general, | think a general

11 sense among sone of us that of the propriety of

12 engaging this witness in comenting on these

13 docunents given, you know, the purpose for which

14 his attendance was called at the inquiry, and I'm
03:56 15 not able to articulate in a full sense what the

16 concerns are, but we haven't yet even established

17 a full factual basis as to when all of the pages

18 of this docunment were put into place and to

19 present it to this witness in this fashion and
03:56 20 ask for his comment on it, it seenms to ne to

21 serve no useful function for the purposes of the

22 job of the analysis that you have to do at this

23 inquiry.

24 | don't know if other counsel
03:56 25 wish to speak to it, but generally behind ne and
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1 in front of me we have a grave sense of unease as

2 to the path that we're going down here, the

3 purpose for which we're going down it and whet her

4 this is an appropriate use or area to take this
0357 5 witness into and | state that for the record.

6 COW SSI ONER MacCALLUM: Thank you. Do you

7 have any coment about that?

8 MS. McLEAN:  Well, | sinply, for starters,

9 haven't asked the witness to comment on it. The
0357 10 date we have established in ny subm ssion was

11 clearly before the statements had been nmade by

12 Ron Wl son and Nichol John and the evidence of

13 the RCMP officers that testified were to the

14 effect that they had used this document in a
0357 15 meeti ng when deci ding who should be the suspect.

16 What | wanted to ask this witness is for his

17 comment on what effect that kind of document

18 woul d have on his assessment of the statenents.

19 COVMM SSI ONER MacCALLUM: As a Conmm ssioner
0357 20 you mean?

21 MS. McLEAN: Yes.

22 COMM SSI ONER Mac CALLUM: Of the CCRC?

23 MS. McLEAN: Yes, if it would have

24 triggered any inquiries or any concerns.
0357 25 COMM SSI ONER Mac CALLUM: Well, | have the
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1 perception that the witness has a very keen

2 appreciation of the purpose for which he is here

3 and if he doesn't think it's a question he's

4 competent to answer, he'll surely tell you, so go
0358 5 ahead and ask.

6 MS. McLEAN: "' m sure he will

7 BY MS. McLEAN:

8 Q And the other factual thing |I should tell vyou,

9 sir, is that both Nichol John and Ron W I son had
03:58 10 given statements to the police, as had David

11 M | gaard, in the very early stages of the

12 investigation, the three of them had been

13 questi oned separately and essentially said the

14 same thing, that they came, they left, nothing
03:58 15 happened, and then we have the Mackie summary here

16 t hat emerges sometime prior to the second

17 statenent.

18 What nmy question to you would

19 be, if you found a document of this nature that
03:58 20 essentially predicted what the witnesses said in

21 their second statenments, would that trigger sonme

22 inquiries or concerns?

23 A Well, | think | can best answer that by taking

24 into account what | know is the purpose behind
03:59 25 your question and also having regard to the
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1 comment which was made a moment ago, that the
2 general area of concern which has been flagged up
3 fromthe initial investigation, fromthe initial
4 application through the initial stages of the
0359 5 Comm ssion's investigation and ongoing as the
6 Comm ssion's investigation progresses is that
7 there are issues which the Comm ssion should
8 investigate around the, not only the evidence
9 whi ch was actually given at trial, but also the
03:59 10 circumstances in which this evidence was obtained,
11 and the Comm ssion would know from what it had
12 al ready discovered, that both or all -- 1 think
13 this docunent also included -- is it Shorty
14 Cadrain, was that his name?
0400 15 Q That's his nickname. s formal name is Al bert.
16 A Al bert Cadrain, but Nichol John and Ronald W son,
17 we woul d know that they had originally made
18 statements saying we didn't see anything happening
19 whi ch had somehow translated it at a | ater stage
04:00 20 to, in the case of Ronald WIson and Nichol John
21 certainly, we witnessed something and incrim nated
22 David M | gaard.
23 Q Okay, if | could just --
24 A So our investigation would be around the
04:00 25 circunstances, how does it come about that you get
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1 from one position to another, and my own concerns

2 woul d be raised by references to hypnosis or

3 pol ygraph for reasons |'ve already mentioned, but

4 t he suggestion that -- what emerges fromthis
0400 5 docunent is the suggestion we haven't got the

6 story that we think they ought to be telling, so

7 let's have them all together and see if we can get

8 themto tell a true story. | mean, this is a

9 document which | think would undoubtedly be
0401 10 rel evant to the Comm ssion's consideration and

11 investigation of the issue generally of Nichol

12 John and Ronald W I son as witnesses who

13 contributed to the conviction of David M| gaard.

14 Q Ckay. If I could interject one correction to what
o401 15 you said, there is not a transformation in the

16 statement of Al bert Cadrain.

17 A No, |I'm sorry.

18 Q His had been --

19 A Yes, | appreciate that, but he wasn't -- | don't
0401 20 think he was, in any event, suggested that he

21 woul d have been in a position to see anything.

22 Q In terms of the murder?

23 A Again, | think we're getting into difficulties

24 with the point which was raised because |'m being
0401 25 asked to make comments about a situation about
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1 which | have Ilimted factual information, but in
2 terms of the fact that clearly the reliability and
3 trut hful ness of evidence which was given at trial
4 by these two witnesses, which on any view must
0402 5 have been, certainly so far as Ron W I son was
6 concerned, and there were issues around the way in
7 whi ch Nichol's evidence was -- came to the
8 attention of the jury, therefore, there are
9 general concerns, that would be a significant
04:02 10 issue for the Comm ssion to investigate, and this
11 docunment | hope woul d be one which sparked
12 interest and attention in the m nd of whoever was
13 investigating that there was, that this was an
14 aspect which would need to be | ooked into.
04:02 15 Q Okay. If we could have page 1 of the sanme
16 docunent, sir. At the beginning of this docunment
17 there is a reference to a (V1)- rape, (V1)- being
18 t he surname of what we now know to be one of Larry
19 Fisher's victins.
04:02 20 A Uh- huh.
21 Q And then there are references to the Mller file
22 being Gail MIller, that Mss (V1)- had been shown
23 an identification, photographs, that her attacker
24 was a A group secretor, which is the same group as
04:03 25 David M | gaard and, as it happens, Larry Fisher.
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1 A Uh- huh.
2 Q Woul d seeing those trigger some investigation or
3 ought it to trigger some investigation as to
4 whet her or not there is another suspect out there?
0403 5 There appears to be some kind of |inking between
6 t he murder and anot her rape.
7 A Well, it would be difficult to say on sinmply
8 readi ng that know ng exactly what it inmported, but
9 | think that in this -- if the Comm ssion were
0403 10 investigating this particular case, then
11 references such as this would spark inquiry,
12 what's this about, what are we tal king about here.
13 Q And ot her documents that you would have found in
14 the file, sir, would contain the reports of the
0404 15 RCMP officers who were involved in assisting in
16 the case and those docunents turned up here at the
17 inquiry in 2005 outlining theories that the same
18 person who had been commtting rapes in Saskatoon
19 had been responsi ble for the murder?
04:04 20 A Uh- huh.
21 Q There woul d have been docunments authored in 1969
22 by various Saskatoon officers -- well, at |east
23 one in particular, maybe nmore, connecting the
24 murder to the rapes. Wuld that kind of thing
04:04 25 trigger an inquiry by the Comm ssion into the
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1 potenti al existence of another suspect for the
2 mur der ?
3 A | would think the answer to that would be yes
4 because the Conm ssion would be anxious to know to
0405 5 what extent, given the fact that the police, the
6 information which is being derived fromthe police
7 documentation is that there were, the
8 consi deration was being given to other suspects
9 which is not in itself an unusual occurrence.
04:05 10 | ndeed the requirenments on the police when they
11 are investigating crimnal offences is to pursue
12 all reasonable lines of inquiry and if they don't,
13 they run the risk of being criticized for being
14 too closed in their investigation, but the issue
0405 15 for the Comm ssion would be whether there is
16 sufficient substance in any belief or
17 investigation into other suspects which would have
18 potentially given rise to the ability of the
19 prosecution to discharge the standard of proof
04:06 20 required of them and, in particular, whether
21 i nformati on about these other suspects had been
22 di scl osed to the defence at the tine.
23 Q And you al so would have seen in there a statenent
24 from Linda Fisher that had come in 1980, one
04:06 25 of ficer had assigned it for followup and no
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1 foll ow-up had been done. Wuld there be sone
2 follow-up by the Comm ssion into the allegations
3 of Linda Fisher that her ex-husband was a likely
4 candi date for the nmurder given his predilection
0406 5 for rape and the |l ocation where they lived at the
6 time of the murder?
7 A Well, | think the Comm ssion's initial reaction to
8 seeing that would be the question who is Larry
9 Fi sher, what's all this about.
04:07 10 Q And there woul d have been some inquiries made as
11 to who is Larry Fisher and --
12 A -- what is all this about, yes, and dependi ng on
13 what all that reveals, well, as | say, being
14 careful not to confuse, sort of overlay this wth
0407 15 hi ndsi ght, the answer to that question on inquiry
16 m ght be that the Comm ssion is satisfied that
17 actually there's no significance to it whatsoever,
18 in which case it would be dropped as a |ine of
19 i nvestigation on any view.
04:07 20 Alternatively, the Comm ssion
21 m ght come to the view this appears to have a
22 degree of significance and so we want to find out
23 more about all of this and evaluate the strength
24 of the suggestion that Larry Fisher is an
04:07 25 alternative suspect and then again say, well, if
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1 this is the informati on which there was about him
2 and we think that it may have had a significance
3 in terms of introducing another suspect into the
4 proceedi ngs as a means of inducing doubt as to
0408 5 whet her David was responsi ble were the defence in
6 a position to do that; in other words, did they
7 know about it.
8 Q And you m ght have found also in the file other
9 documents that were not disclosed to the defence
04:08 10 that related to people that were in a position to
11 see the location at which David M| gaard
12 supposedly accosted Gail M Iler but did not, and
13 al so evidence from or statements from w tnesses
14 that made a Crown theory at trial all but
0408 15 i mpossi bl e, that kind of thing that could have
16 been used to attack Crown theories at trial is
17 sonmet hing that would be of great interest?
18 A Well, of great interest to the Comm ssion in any
19 case, and this would be no different, would be to
04:09 20 have in mnd the obligations on the prosecution in
21 relation to disclosure of unused material, and if
22 you have a situation where, on the prosecution
23 case that an event happened where if there were
24 ot her people around at the relevant time they
04:09 25 woul d have seen something and there are statenents
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1 from people who were there at the relevant tinme

2 who didn't see anything, then that is evidence

3 whi ch tends to underm ne the prosecution case, is

4 t herefore disclosable under the Crimnal Procedure
0409 5 and | nvestigations Act of 1996, and so if it

6 wasn't disclosed, then that would be an issue

7 whi ch the Comm ssion would then have to take

8 account of and evaluate in terms of whether that

9 non-di scl osure was material to the safety of the
o410 10 convi ction.

11 Q Ckay.

12 A But again, you are asking there, we have now noved

13 in a sense away from the potential unreliability

14 and concerns around the witnesses Nichol John and
0410 15 Ronald W Ilson into the general responsibilities of

16 the prosecution in relation to disclosure by used

17 material, and in a case of this nature,

18 particul arly which has been a conmpl ex

19 i nvestigation, undoubtedly one of the issues which
0410 20 woul d be identified clearly on the case plan is

21 check compliance with disclosure, of disclosure

22 obl i gati ons.

23 Q And this would be sonmething that conmes to you, or

24 comes to the person who is reviewi ng the case on
0410 25 behal f of the Comm ssioner, it's not sonmething
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1 that is asserted necessarily by the applicant?

2 A | daresay that in -- | don't, | make no conmment

3 about Joyce Ml gaard's ability to express herself

4 in this case, but for many applicants they would
0410 5 be unlikely to be able to articulate, and we --

6 "woul d you please check that the prosecution had

7 conplied with their disclosure obligations".

8 | mean it is -- since we know,

9 as | indicate in the article which I did for the
0411 10 Drake Law Review, that non-disclosure of materi al

11 whi ch shoul d have been discl osed was a very

12 significant factor in the reason why Judith Ward

13 was wrongly convicted, and that our experience in

14 the Comm ssion is that failure to comply with
0411 15 di scl osure obligations, either by design or by

16 m st ake, remains a problem in cases where wrongful

17 conviction is alleged, it is also -- it is, |

18 woul d say, axiomatic in a review of a case of this

19 nature that the prosecution would be interested to
0411 20 make -- |I'msorry -- that the Comm ssion would be

21 interested to make sure that it was aware of al

22 of the material that was available to the

23 prosecuting authorities, and insofar as it was

24 mat eri al which wasn't relied on by the Crown, that
0412 25 it had been properly disclosed.
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1 Q And unli ke the applicant, who has to go and ferret

2 out information thenselves, this would be

3 information that you could obtain sort of, if not

4 all at once, you can have your package together
0412 5 bef ore beginning to really evaluate the strength

6 of the case in terms of a referral?

7 A Yes.

8 Q Could I have 000002, please. VWhat Joyce M | gaard

9 actually did in 1981 was go to a |lawyer, and
0412 10 subsequently to a second | awyer, and she was

11 eventually told that, in effect, "what you need to

12 have to get your case re-opened is a bonbshell,

13 you need to have something that you can drop on

14 t he Departnment of Justice that will cause the case
0413 15 to be re-opened, otherw se you're stuck", and

16 t hereafter what Ms. M| gaard did was her own

17 i nvestigation, assisted at tinmes by |awyers, at

18 times by journalists, one in particular, and

19 eventually wound up at the offices of M. Wblch
0413 20 who has represented David since 1986.

21 There was an application made

22 to the Mnister of Justice under what is now 696,

23 was 690, and at the time of the application was

24 617, and that's the application to the M nister of
0413 25 Justice for consideration of the application. And
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the first thing I wanted to point out is in the
could I have, please, the second page -- sorry,

must have been on the first -- yes, sorry. The

it

re

is an indication in the |letter which acconpanies

the application that this application is being
made on a scientific basis, and it's evidence t

was obtained by one Dr. Ferris, and attached to

hat

the application is the report of Dr. Ferris. Now,

if that was received by the Comm ssion, that would

be reviewed by consultation with expert wi tness
Yes.
And if we have the second page of it, please,
there's an indication in the letter that:
"I n preparing the
Application, we have deliberately
attenpted to be as conci se as possible
and at the same time present the matte
in an objective fashion."
It goes on to say that, as an exanpl e of
guestions that their counsel is prepared to
answer :

the witness, Nicole John, whose

es?

r

statement gave rise to what is now known

in our courts as a M| gaard application,

gave a statenment that was prejudicia
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1 David M|l gaard. W are in a position to

2 factually denmonstrate the errors in that

3 statement and that it cannot possibly be

4 true, but we have not done that because
0415 5 Ni col e John testified in Court that the

6 st atement was not true."

7 That, in itself, is alittle bit fuzzy. She

8 didn't adopt the statement, she didn't formally

9 deny it, because she was taking the position she
0415 10 didn't remenmber. Okay?

11 But would the assertion by

12 counsel that her statement, given to the police

13 on the second occasion, was factually inmpossible,

14 could not possibly be true; would that trigger
0416 15 some inquiries or investigations by the

16 Comm ssi on?

17 A Yeah, well, the content -- the circunstance in

18 which this letter is witten, of course, is

19 counsel effectively being in the position of the
0416 20 case review manager in the Comm ssion, because

21 here the -- as | understand it what is being

22 suggested in this application is to the M nister

23 of Justice saying "mnister, 1'd |like you to

24 consider this application and deci de whether it
0416 25 af fords you grounds for sending the case back for
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1 a further hearing"?
2 Q Yeah.
3 A So, in actual fact, what M. Wl ch is doing in the
4 course of this letter is saying "I am' -- or, by
0417 5 anal ogy, he is presenting an application to the
6 m ni ster, as the decision-maker, in much the same
7 way as the case review manager would present an
8 investigated case to decision-mking nmembers for a
9 deci sion at the Comm ssion.
0417 10 But assum ng that this was a
11 | etter by M. Wdlch to the Conm ssion saying "I'm
12 representing David M|l gaard and |'ve | ooked into
13 this case, and one of the issues which I think is
14 significant here is that there are errors in
0417 15 Ni chol's statement which can't possibly be true",
16 and | would expect that if the application was
17 bei ng supported by counsel such as M. Wl ch that
18 assertion would be anmplified and expl ai ned, what,
19 what -- why it is thought that that is to be the
0418 20 case, then that would become an issue drawn to the
21 Comm ssion's attention by |egal counsel
22 representing M. Ml gaard which we would then
23 consider it would be appropriate to investigate.
24 And i ndeed, when | was tal king
0418 25 yest erday about applications who are
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1 represented -- applicants who are represented when
2 they come to the Comm ssion, the Comm ssion is
3 greatly assisted if an application is supported by
4 counsel who is able to draw attention to issues
0418 5 such as this because it means that we are already,
6 you know, we hit the ground running, if | can put
7 it that way, in terms of issues which may well be
8 significant.
9 Now, of course, we may
0418 10 di sagree with counsel. | mean, |'m not saying we
11 would in this case, because it seens to me that,
12 given that a significant feature of this case
13 generally is around the credibility of Nichol John
14 and a suggestion that there are things she said
0419 15 which can't possibly be true, it's un -- it would
16 be difficult to dism ss those wi thout sonme further
17 i nvestigation. But there may be circunstances in
18 which | awyers acting for an applicant raise an
19 issue and say "we think this is significant” and
0419 20 we may i mmedi ately say "we don't think it is”
21 COWM SSI ONER Mac CALLUM: But you also said
22 t hat you woul d expect counsel to amplify it, what
23 he said there, in other words give the reasons
24 for --
0419 25 A Well, all that's being suggested here is that
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1 there are aspects, there are errors in the
2 statement that can't possibly be true. | mean |
3 woul d i magi ne, | ooking behind this document, that
4 counsel would articul ate what aspects of the
0419 5 statement are said to be untrue. | mean, | don't
6 know.
7 COMM SSI ONER Mac CALLUM: But, if he didn't
8 articulate that, would the Comm ssion take any
9 further investigative steps?
0419 10 A Well we would probably wite back to M. Wblch in
11 these circunstances and say "please, could you
12 hel p us by anplifying those aspects of the
13 statement which you say can't possibly be true,
14 and why you say that's the case, so that we can
0420 15 know t he context of where the investigation should
16 be going".
17 BY MS. McLEAN:
18 Q Yes. And that, M. Comm ssioner, is the
19 invitation that's put in the letter. It says
0420 20 t hat :
21 "I n preparing the
22 Application, we have deliberately
23 attenpted to be as concise as possible
24 L
0420 25 and:
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1 "We are certainly prepared to el aborate
2 on any point of concern or answer any
3 guery that may arise or that we have
4 per haps not foreseen. For exanpl e,
0420 5 Ni chol John ..."
6 A Uh- huh. But, as | was saying, we agreed between
7 us earlier this letter was written in the context
8 of -- this was effectively the document on which
9 M. Wbl ch was hoping, on his client's behalf, that
0420 10 the mnister would make a decision to refer.
11 Q Not this document, the acconpanying --
12 A The acconpanyi ng application.
13 Q Yes.
14 A Yes, absolutely, the accompanyi ng application.
0421 15 Q And - -
16 A Whereas we are |looking at it in a slightly
17 different context, that this is -- the
18 acconpanyi ng application to this letter was, in
19 fact, the application to the Comm ssion, "please,
0421 20 woul d you investigate this case and then, in due
21 course, make a decision on it?"
22 Q Yes.
23 A So the bit, if you like, the intended added val ue
24 of the Comm ssion is that the Conm ssion would be
0421 25 taking this forward in an investigative sense in
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1 addition to making a decision on a referral.
2 Q Yes.
3 A And that, | think, is the essential point.
4 Q Ckay. Now in the CCRC regime it costs nothing but
0421 5 a stamp to get your application in?
6 A lt's --
7 Q Unless it's dropped off?
8 A Essentially, yes.
9 Q So in the, in this system that was in place in
0422 10 Canada, and still is, the applicant has to rely on
11 either their own work, their own efforts and their
12 time and expense in, you know, trying to contact
13 wi t nesses, which you've said may actually
14 underm ne an effective investigation, |ong
0422 15 di stance phone calls --
16 A It can do so in sone cases, Yyes.
17 Q -- long distance phone calls, travel, paying
18 experts, assenbling all the information; then they
19 al so could be open to accusations that they have
0422 20 been putting in their application pieceneal, one
21 bit at a time, as it's discovered? You appreciate
22 that's a weakness of the do-it-yourself systen?
23 A I"'m-- 1"Il -- if you say it is |I'msure that's
24 probably right, yes.
0422 25 Q Well, an applicant investigating their own case
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1 certainly doesn't have the luxury of sitting down

2 and exam ning every single piece of avail able

3 informati on and assenbling a cogent argument for

4 presentation when their goal is to get sonebody
0423 5 out of jail ASAP. It may very well be that they

6 submt what appears to be significant as and when

7 they receive it?

8 A | think you certainly -- |1 -- the comment |1'd make

9 on that is that the, given the sort of preparatory
0423 10 work that the Comm ssion does in ternms of finding

11 out about how we've got to where we are at the

12 poi nt where the application is made, and then

13 | ooking at the sorts of issues which arise in the

14 application, it is much easier for the Comm ssion
0423 15 to take a strategic overview of the case and the

16 i ssues which require investigation, investigating,

17 than it would be for an individual applicant to do

18 t he sanme.

19 Q Wher eas an i ndividual applicant would sinply be
0424 20 saying "here's sone evidence, here's some new

21 stuff, overturn my conviction, let ne out, send ne

22 back to the Court", rather than trying to

23 assenbl e, necessarily, every single conceivable

24 thing that they -- could be said about the case?
0424 25 A It would be far nore difficult, it's far nore
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1 difficult for an applicant, even with |ega
2 advice, to take the sort of strategic overview of
3 investigating a possible wrongful conviction.
4 Q And, in terms of investigating the case, the
0424 5 applicant sometimes has the |luxury of |awyers that
6 will work for either pro bono or for very little
7 noney, --
8 A Uh- huh.
9 Q -- or has to go to advocacy groups such as
04:24 10 Al DWYC, - -
11 A Uh- huh.
12 Q -- Centurion Mnistries is one in the United
13 States that does simlar work, | think Justice was
14 doing some in the U K. --
0424 15 A Yes.
16 Q -- before the CCRC?
17 A Yes.
18 Q And | mean the group Justice, not the concept
19 justice.
0425 20 A Yes, the group Justice, yes.
21 Q And, by nature of having to gather the information
22 and assist the applicant in putting forward the
23 argunents to a decision-mker, |awyers or advocacy
24 groups could be vulnerable to an accusation that
0425 25 they are partisan?
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1 A Well yes, they certainly could, they certainly
2 coul d be. But | think, actually, the real
3 di sadvantage is not so much about whether they are
4 partisan or not, although | accept that that is a
0425 5 possibility, but it is the difficulty which they
6 have, particularly if the case is conplex and
7 there are a |large nunmber of issues, the
8 i nvestigation of which could take a number of
9 different approaches. The -- it's this, the
0425 10 difficulty of obtaining, of having the strategic
11 overview which is necessary, | think that's the
12 bi ggest probl em
13 Q And one of the things that did in fact happen here
14 which -- so where the Centurion M nistries was
0426 15 i nvolved in obtaining the second recantation of
16 Ron W Il son, where he reverted back to his original
17 statenent - -
18 A Uh- huh.
19 Q -- that nothing incul patory had been said or done
0426 20 by David in relation to the murder, and that was
21 vi ewed by people in authority as having been
22 suspi cious and there were questions raised as to
23 whet her or not M. WIson had received nore than
24 religion for his recantation?
04:26 25 A Yes.
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1 Q And even an investigation, as |late as 1993-1994,
2 as to whether or not Joyce Ml gaard had paid him
3 to recant?
4 A Yes.
0426 5 Q That is something that could not be said if the
6 i nvestigation was being done by an independent
7 body and not by people who are necessarily either
8 the applicant, related to the applicant, or an
9 advocacy group acting on behalf of the applicant?
0427 10 A | think, broadly speaking, that has to be right.
11 Q And, also, the decision-mker, to the extent that
12 t hose kinds of skeptical views are held by people
13 advi sing the decision-maker, you're in a position
14 where the person who's making a decision about
0427 15 whet her or not to refer a case back to the Court
16 of Appeal is potentially being influenced by the
17 opi nions of people that are adverse to the
18 decision to send it back?
19 A Umm, vyes, that's right, and which was a point that
0427 20 we devel oped a noment ago when M. Roy was
21 standi ng where you are, but yes.
22 Q And in ternms of acting in a reactive or a
23 proactive fashion, M. Roy was asking you sone
24 gquesti ons about going out to |let potenti al
0428 25 applicants know about what you do and what you can
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1 do, it's very difficult for an applicant to even
2 know what to do wi thout some sort of a proactive
3 approach on behal f of people that have the power
4 to refer a case; is it not?
0428 5 A Yes.
6 Q And, if a person had no involvenment whatsoever in
7 the crime they would have very, very little
8 information to contribute and, potentially, very
9 little idea about where to go to produce the
0428 10 evidence that's needed to get back into a Court?
11 A | would think so.
12 Q And that leads to things |ike you said, where they
13 may get the idea that they need to get a
14 recantation, they may run around attenmpting to
0428 15 find out if the witnesses will change their story
16 and tell the truth?
17 A As they see it, yes.
18 Q And you' ve given evidence already of how that
19 could actually backfire or result in not getting
0429 20 information that actually is helpful to a --
21 A Well, yes, because you are potentially -- | nmean
22 if, at the end of the road, the willingness of the
23 Court of Appeal to receive fresh evidence is going
24 to depend on an assessnment of whether the witness
0429 25 evi dence is capable of belief, then uncontrolled
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1 interviews with that witness, particularly if it's
2 done in circumstances which give rise to the
3 suggestion or possibility that some form of
4 i mproper or partisan, or even worse, payment has
0429 5 been made to that witness to give that evidence,
6 you are potentially adding to the burden of
7 establishing that witness is capable of belief if
8 t he Court of Appeal is going to receive it.
9 Q Or you m ght even, in some cases you m ght have
0430 10 the situation where the interviews by well-nmeaning
11 | awyers or well-meaning journalists or
12 wel | -meaning famly menbers m ght damage an
13 effective interview, they may, by asking the wrong
14 guestions or by providing information, they may
0430 15 damage a witness' recollections that are of value?
16 A That is certainly true, and they also m ght have
17 caused damage to the witness' wllingness to
18 participate in the investigation thereafter,
19 because the witness may be irritated by having
0430 20 been interviewed in a way that they -- in a manner
21 that they don't |ike and don't appreciate, and are
22 not very happy to find a case review manager from
23 the Comm ssion then asking to interview them as
24 wel | .
04:30 25 Q Anot her thing that happens if you force the
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1 applicant to get their own expert, or scientific
2 evidence, is that they may becone quite wedded to
3 the opinion offered by the expert and be resistant
4 to any attacks upon it; --
0431 5 A Yes.
6 Q -- correct?
7 A Yes.
8 Q And if the issue is taken out of the hands of the
9 applicant by having an independent body seek
0431 10 scientific or other expert opinion and, where
11 necessary, nultiple opinions, there can be a | ot
12 more confidence by the applicant in the opinions
13 that are ultimtely rendered; could there not?
14 A Well, that should be the case, yes. Of course, if
0431 15 t he expert opinions which are obtained by the
16 Comm ssion are adverse to the applicant, then he
17 may not feel quite so keen about them but --
18 Q He may not |ike them, but they wouldn't be in
19 opposition to an expert opinion he had obtained on
0431 20 his own?
21 A Absol utely.
22 Q So you m ght feel very different about it if you
23 had an expert opinion and then somebody | ater,
24 like a year later, told you it was wrong --
0431 25 A Yes.
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1 Q -- or dismssed it --
2 Yes
3 Q -- when you had every reason to believe in what an
4 expert had told you?
0432 5 A Yes.
6 Q And then another thing that happens with somebody
7 trying to gather enough evidence to put before a
8 deci sion-maker is a failure to deliver enough to
9 t hem How do you know when enough is enough? And
0432 10 we saw that, in the application that M. Wl ch
11 made, that application put forward medi cal
12 evi dence which was said to settle the issue
13 scientifically, --
14 A Yes.
04:32 15 Q -- and in light of that it was submtted that
16 there is other things we can put forward, there
17 are arguments we can make, we don't know if we
18 should do them?
19 A Uh- huh.
04:32 20 Q So that's an issue for somebody that's maki ng an
21 application and gathering their own evidence and
22 putting it before the fact-finder; how much is
23 enough?
24 A Yes, that's right.
04:32 25 And, of course, one of the
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1 aspects of the Conmm ssion is that although the

2 separation, there is a clear separation between

3 the investigation and the decision-making, if a

4 case is put to the decision-mking commttee for
0433 5 decision and the commttee thinks that there is

6 not a basis on which to refer the case, but it is

7 perfectly at liberty, and indeed does and shoul d,

8 | ook to see whether there are aspects of the

9 investigation which have been already carried out
0433 10 which it, the decision-mking commttee, thinks

11 could have been done to greater effect, or there

12 are things which should have been done which

13 haven't, or matters of that nature, or it can

14 suggest, if one takes M. Wbl ch's letter saying
04:33 15 "we've got things we m ght have | ooked at that we

16 haven't", then the decision-making commttee has

17 t he opportunity of discussing, with the case

18 revi ew manager, whether there should be some sort

19 of further investigation and the case brought back
04:3¢ 20 to the decision-making commttee at a | ater stage.

21 So there remains, although there is a separation

22 of function, the decision can -- the

23 deci sion-making commttee is not going to say,

24 when presented with a case for decision, "sorry,
04:34 25 we're not going to refer this case and that's it,
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1 even though we can see that there m ght be other
2 aspects of investigation which can be carried
3 out™
4 Q The other thing that was discovered in course of,
0434 5 | guess in the course of publicity about this
6 case, was the Fisher connection, which was known
7 to the representatives of David Ml gaard in 1990,
8 and that's the discovery of the Linda Fisher
9 evidence and the tel ephone call to counsel for
0434 10 David M | gaard indicating Larry Fisher's
11 identification, and that took place in February of
12 1990 as far as the phone call is concerned.
13 A Uh- huh.
14 Q If that evidence had, instead, been discovered by
04:35 15 an i ndependent body within the files, the police
16 files or the prosecution files, that would
17 certainly take away any attack or any argument
18 t hat was suspicious of the notives of people in
19 comng forward with that information; do you
04:35 20 understand me?
21 A Umm, well, not really. | mean what -- what -- |
22 can understand the fact that it came very |ate.
23 Q Ckay. | f Linda Fisher is comng forward in
24 1980, --
04:35 25 A Yes.
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1 Q -- ten years after the nurder, --
2 A Yes
3 Q -- saying "I suspect ny husband" --
4 A Yes.
0435 5 Q -- "he's a serial rapist", --
6 A Yes.
7 Q -- "we live down the street, | think David
8 M | gaard is innocent", --
9 A Uh- huh.
0435 10 Q -- and that evidence is discovered for the first
11 time by the applicant --
12 A Uh- huh.
13 Q -- in 1990 --
14 A Yes
0436 15 Q -- or later and is put forward, and that's
16 i nvestigated by an adverse party --
17 A Uh- huh.
18 Q -- like Department of Justice and it's assessed as
19 "what took her so long to cone forward", the ten
04:36 20 years, --
21 A Uh- huh.
22 Q -- and then the Sidney W I son tel ephone call takes
23 pl ace in February of 1990 to M. Wl ch's office,
24 and it's an anonymous phone call by sonebody
0436 25 giving a false name who indicates that "Larry
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1 Fi sher is your guy", --
2 A Uh- huh.
3 Q -- and there is a lot of investigation by the
4 aut horities as to "who is this Sidney WIson and
0436 5 why is he comng forward now'; so nmy question is
6 if that information had, instead of being
7 communi cated to defence counsel, if that had
8 i nstead been discovered by an independent body
9 within the files there may not be so many
04:37 10 gquesti ons about "why is this person com ng forward
11 now", because you'd have the information in there
12 about the serial rapes, about the connection of
13 the rapes to the murder, and you may | ook at it
14 more as val uabl e evidence rather than a tactic
04:37 15 that is being put forward to get sonebody out of
16 jail?
17 A Wel |, understanding the way in which you put that,
18 t he underlying proposition is that, as part of a
19 review by a body such as the Conmm ssion, the
04:37 20 exi stence of that information in police files
21 woul d have been discovered at the time of the
22 Comm ssion's investigation, it wouldn't have lain
23 undi scovered until some years | ater when that, the
24 exi stence of that information is drawn to the
04:37 25 attention of M. M lgaard's | awers by whatever
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1 means.
2 So the motivation for draw ng
3 how that information came to be communicated to
4 M. Mlgaard's |awyers would be irrel evant,
0438 5 because it simply wouldn't have happened, and the
6 guestion for the Comm ssion would be "well, there
7 is that information in the police files, what
8 significance does it have to the safety of the
9 conviction and what investigation should be
0438 10 carried out in relation to it".
11 Q Okay. One of the criticisnms that was bandi ed
12 about in the early days of the CCRC, and has been
13 raised as a criticismof switching to that Kkind of
14 a system here, is that it would create just
04:38 15 anot her | evel of appeal or create a body that is
16 substituting their judgement for jury judgenent,
17 the jury's verdict. How woul d you respond to
18 criticisms or questions of that nature as a menber
19 of the Comm ssion?
0439 20 A Well, | don't think that particular criticism if
21 made, has a great deal of force because the
22 Comm ssion isn't there to substitute its opinion
23 for that of the jury. It is made quite clear in
24 the statute which sets up the Comm ssion that the
0439 25 basis for referring a case, letting a case through
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1 t he gateway and getting it back to the Court of
2 Appeal , is dependant on there being sonmething new
3 whi ch, al nost by definition, means it wasn't
4 consi dered by the jury. So it's not substituting
0439 5 the Comm ssion's view for that of the jury, it is
6 a matter of the Conm ssion evaluating the inpact
7 of the new information which the Comm ssion
8 receives and asking itself whether there is a real
9 possibility of the Court of Appeal finding that
04:39 10 that information, far from being a substitute for
11 the jury verdict, is something which can
12 legitimately be said to have an inpact on whet her
13 the jury would have reached the verdict that they
14 did had they been aware of that new information.
0440 15 Q And that may also involve a reassessnment of some
16 evi dence that was obviously accepted by the jury,
17 and whet her or not it would be necessarily
18 accepted by them now, given the fresh arguments or
19 the fresh evidence?
04:40 20 A Yes.
21 Q And | don't have the numbers in front of ne, but
22 when the CCRC started, you inherited an awful | ot
23 of files fromthe Home Office?
24 A 279 | believe, or 280 are the figures, but it was
0440 25 around the 280 mark.
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1 Q And some of those were applications that had been
2 sitting there for some tine. Now, did you also
3 get in the early days, or maybe even now still,
4 subm ssions of cases that had been previously
0441 5 deni ed by the Home Office?
6 A | think the answer to that is, to that question is
7 yes, but | have no idea how many.
8 Q Ckay. So if you only think of it, then I don't
9 t hi nk you can answer my next question, which was
0441 10 t hat some of them were subsequently referred by
11 the CCRC to the Court of Appeal --
12 A " m sorry --
13 Q -- and you do not know the answer to that?
14 A | do not know the answer to that. | woul d be
0441 15 guessi ng.
16 Q | believe it appears in the annual reports, but |
17 don't have them
18 A Excel | ent . If they do, then they are a matter of
19 public record and can easily be consulted. I
04:41 20 mean, | wouldn't be surprised if that were the
21 case, but | can't say for certain one way or the
22 ot her.
23 Q And sone of them -- well, some of the referrals
24 were cases that had previously been in the Court
0442 25 of Appeal though, you can definitely answer that
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one, Bentley?

Been in the Court of Appeal ?

Previ ously. It's, in effect, a resubm ssion to

t he Court of Appeal.

Well, yes, because of qualifying conditions there

shoul d have been a previous unsuccessful appeal.

| don't know where nmy head was at that moment.
COMM SSI ONER MacCALLUM:  You nean

previously been in the Court of Appeal after

trial but not as a part of the review process?
MS. McLEAN: Yes.

COMM SSI ONER MacCALLUM:  Okay.

So as a bottom line, do you agree with ne that a
system t hat says you do all the work and we m ght
react to it cannot possibly be seen as being fair?
Well, nmy experience with the Comm ssion is that a
body which takes a proactive view to investigation
is the nore likely to identify cases where there
has been a wrongful conviction.

And nore likely to be seen as fair?

| think that's --

As a fair process?

Yes.

And once you've passed the threshold in the CCRC,
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1 once you pass the threshold that there's a real
2 possibility that the Court of Appeal would allow
3 the case, it's not discretionary any nmore, is it,
4 you must refer it?
0443 5 A We have a discretion whether or not to refer a
6 case even though there is a real possibility, and
7 somewhere in the Conm ssion's documentation,
8 getting back to M. Roy's questioning, there is a
9 formal memorandum on the exercise of the
04:43 10 Comm ssion's discretion in those circunstances,
11 but all things being equal, the finding of a real
12 possibility that a conviction will be found to be
13 unsafe will result in a referral.
14 Q What sort of circunstances would give rise to a
0444 15 finding that there's a real possibility that the
16 Court of Appeal will find it to be unsafe and then
17 not have the case be referred to the Court of
18 Appeal ?
19 A | think the Comm ssion's policy in relation to the
04:44 20 exercise of its discretion is founded |argely on
21 t he question that whether -- sorry, |'m being
22 attacked by sonme insect here -- whether or
23 not there -- whether there is the absence of any
24 tangi bl e benefit either to the applicant or nore
0444 25 likely to the applicant's surviving famly, or an
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1 absence of tangible benefit to the crim nal
2 justice system so the circumstances in which the
3 Comm ssion is likely to exercise its discretion
4 not to refer is where there is no surviving
0445 5 applicant; in other words, the applicant is dead
6 and the application is being made by someone on
7 hi s behal f.
8 Q Who may wel |l have an interest in an acquittal?
9 A Who may have an interest in acquittal, but if it's
04:45 10 a very renmote interest and the case doesn't itself
11 rai se any issue of significance to the w der
12 benefit of the crimnal justice system then that
13 woul d be a circumstance in which the Conm ssion
14 m ght exercise its discretion not to refer.
0445 15 Q Or perhaps, | don't want to call them trivial
16 of fences, but certainly |less serious offences
17 where a sentence has already been served?
18 A Well, if you have a surviving applicant, the fact
19 t hat he had a conviction at all may be very
0446 20 damaging to him - -
21 Q Uh- huh.
22 A -- or her, so sinply because they've served a
23 sentence or haven't, or didn't receive a custodi al
24 sentence at all wouldn't necessarily be a reason
0446 25 for exercising the discretion not to refer.
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1 Certainly if the application was an appeal agai nst
2 sentence only and the sentence had been served in
3 its entirety, we mght take the view that, and
4 certainly I think the Court of Appeal would be
0446 5 highly critical if we started sending cases down
6 where there was absolutely nothing of any
7 practical significance to the applicant.
8 | know that we, | mean, | was
9 t hi nking while you've been asking about this, we
0446 10 did have a case in which the convicted person was
11 | ong dead, that the application to us was made by
12 two very, the last two very elderly surviving
13 menbers of the famly, and we're tal king about a
14 case which goes back half a century or nore |
0447 15 think, and | believe that it was one of the rare
16 cases in which the Royal Prerogative of Mercy had
17 al ready been exercised by the Home Secretary and a
18 consi derabl e anmpunt of nonetary conpensati on paid
19 to the two elderly survivors. W took the view
04:47 20 t hat given the fact of the pardon, which to al
21 i ntents and purposes has the sane effect in
22 proclaimng that person's innocence of the offence
23 of which he had been convicted, coupled with the
24 fact that there appeared to be no tangi ble benefit
04:47 25 to the crimnal justice systemor to these elderly
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1 surviving relatives in having the conviction

2 guashed in the Court of Appeal as opposed to

3 havi ng been the subject of pardon, coupled with

4 the fact that a considerable sum had been paid by
0448 5 way of conpensation, that we would exercise our

6 di scretion not to refer that case.

7 Q In the case of a surviving applicant, the

8 applicant himself or herself is alive, --

9 A Yes.
0448 10 Q -- Is there, are there circunstances in which

11 havi ng met that threshold, that the court is,

12 there's a reasonable prospect that the Court of

13 Appeal will find it to be an unsafe conviction,

14 are there circumstances where that would not be
0448 15 referred by the Conm ssion?

16 A | can't think of any, no.

17 Q Assum ng that the applicant is alive?

18 A Yeah, because there has to be a benefit to an

19 applicant who is alive in having a conviction
04:48 20 whi ch has been obtained wongfully taken away from

21 the record.

22 Q Has to be a benefit?

23 A | think so.

24 MS. McLEAN: Thank you, sir. Those are al
0449 25 my questions.
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MR. ELSON: M . Comm ssioner, | appreciate
the hour and | trust that this witness has to get
back and | hope not to be too |ong.

COMM SSI ONER Mac CALLUM: lt's 10 to five is

MR. ELSON: | believe it is.
COWM SSI ONER Mac CALLUM: OCkay, thanks.
MR. ELSON: | shouldn't be very Il ong,
there's just two matters | want to pick up on.
COMM SSI ONER MacCALLUM: That's fine.
Anybody need a break before we continue? No?
MR. ELSON: | don't know whether the
wi t ness needs a break at all.
COWMM SSI ONER MacCALLUM: Are you okay, M.
Kyl e?
l'm fine at the noment. "1l shout if I think I
need one.
COVMM SSI ONER Mac CALLUM: Pl ease do, yes.
BY MR. ELSON:
M. Kyle, my name is Richard Elson and I am the
counsel for the Saskatoon Police Service in this
matter. | simply wanted to cover two areas.
The first is with respect to
t he Drake Law Review article, and | don't think we

need to put it up, but | was particularly
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intrigued by your distinction between wrongf ul
convictions arising as a result of systemc
reasons as conmpared to wrongful convictions
arising as a result of idiosyncratic reasons.

Uh- huh.

And | couldn't help but think that, and it's a
phrase that |1've often used in court in other
context, notably in civil context, and that is
that sometimes bad things happen notw thstandi ng

t he reasonable efforts of reasonable people, and

take it that included in the idiosyncratic reasons

that you've identified, there are circunstances in

which the investigators, the prosectors, the
system of justice functioned, the individuals
within that system of justice acted reasonably
having regard to the information they had, but
notwi t hstandi ng the functioning of the system and
t he reasonabl eness of people's conduct, wr ongful
convictions still occurred. s that a fair
assessnment as one of the exanples in which a
wrongful conviction can occur for idiosyncratic
reasons?

Yes.

So in that respect, when you were answering M.

Hodson's questions and you said that in those
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1 cases of idiosyncratic reasons m stakes are made,

2 those m stakes could be errors of judgnment that

3 occurred despite the exercise of reasonable care;

4 for example, in the case of police investigators?
0451 5 A Undoubt edl y, and one of the areas where | think

6 that is undoubtedly a valid observation and

7 remains so is in relation to the exercise of

8 judgnment by the disclosure officer in relation to

9 identifying material which the police have
o451 10 gathered in the course of the investigation which

11 is potentially disclosable to the defence and

12 shoul d therefore be drawn to the prosecuting

13 aut hority for that purpose. If -- it is and

14 remains quite possible for the disclosure officer
0451 15 to reach a wrong but nonet hel ess genuinely held

16 j udgnent about that, and therefore the effect of

17 that will be that material which should be

18 di scl osed isn't and maybe if there's an

19 application to the Conmm ssion, the Comm ssion will
0452 20 t hen di scover that because the Comm ssion wil

21 | ook at all that material and will be able to have

22 it, do a gap analysis, if you |like, of what

23 mat eri al was held and what was disclosed and see

24 what wasn't, and if significant material which
0452 25 shoul d have been disclosed wasn't, that may well
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1 be the result of an honest but erroneous judgment
2 by the disclosure officer.
3 Q And if we could use another exanmple, and perhaps
4 one less formal than that of a disclosure officer,
0452 5 but a police investigator who is questioning a
6 wi t ness, not a suspect --
7 A Uh- huh.
8 Q -- for exanple, if we are -- there are various
9 approaches, and |I'm sure in your experience, not
0452 10 only with the Comm ssion but also as a prosecutor,
11 you were aware of various approaches that a police
12 i nvestigator can take to the questioning of a
13 wi t ness not a suspect, and in part it m ght depend
14 on -- you would agree with me that in part the
04:53 15 approach taken would depend on the assessment an
16 investigator is making of a given interviewee, if
17 you will?
18 A Yes.
19 Q So if a police officer makes an assessnent of a
04:53 20 potential witness and comes to the concl usion that
21 it would be very appropriate to enploy persistent
22 guestioning in this witness, that would not
23 necessarily be an unreasonable thing to do, but if
24 the witness were one of those feckless,
0453 25 irresponsi bl e individuals who was pronpted and
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1 provoked by that persistent questioning to

2 implicate an innocent person, that could occur

3 notw t hstandi ng the exercise of totally reasonable

4 care on the part of the investigator. Wuld you
0453 5 agree with that?

6 A It could, yes.

7 Q Now, | wanted to ask a question that dealt nore

8 specifically with the experience of the

9 Comm ssi on. | noted from Section 14 of the
04:54 10 Crimnal Appeals Act that the consideration by the

11 Comm ssi on whether or not to order a reference

12 does not, and it's already been observed | believe

13 in the questioning by M. Roy, it does not depend

14 on an application by the person convicted, it can
0454 15 be done in the absence of an application by the

16 person convicted; is that correct?

17 A Yes.

18 Q So | take it then that at least in theory perhaps,

19 and you can advise as to whether or not it occurs
0454 20 in practice, in theory you can have a reference

21 which is pronpted as a result of representations

22 fromthird parties, someone other than the person

23 convicted of the offence?

24 A Yes, that in theory is right. Per haps | can just
0454 25 anplify that a little bit. As you quite correctly
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1 observe, Section 14 of the Act allows the
2 Comm ssion to make a reference in the absence of
3 an application, but in practice, of course, before
4 the Comm ssion is in any position to make a
0455 5 reference, that there has to be some sort of
6 investigation and review, and the real question
7 here is whether the Comm ssion is going to enbark
8 on investigations or reviews as a -- talking
9 entirely pragmatically, will the Conm ssion enbark
0455 10 on the investigation and review which m ght |ead
11 to a reference without an application, because
12 even in those cases where the Comm ssion has done
13 that, by the time the Comm ssion is at the point
14 of making a decision to refer the case, it's
0455 15 al nost certain that the affected convicted person
16 will by then know that the Comm ssion is thinking
17 of referring the case, so by the time we get to
18 actually refer the case, the applicant will have
19 said yes, | would like you to do that. | don't
0456 20 think we ever had a case where the applicant has
21 actually said no, | don't want you to refer ny
22 case.
23 Q | can appreciate that.
24 A So getting back -- sorry, | --
04:56 25 Q No, go ahead.
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1 A | was just going to say that the real question for
2 the -- arising out of this is the extent to which
3 t he Comm ssion would embark on an investigation
4 and review which is not prompted by the convicted
0456 5 person thensel ves and that can happen. The fact
6 that there is concern about the safety of the
7 conviction may be drawn to our attention by, from
8 a source other than the applicant. In fact, the
9 applicant may be conmpletely unaware that there is
0456 10 some concern about the safety of the conviction
11 and that external third party source, if | put it
12 t hat way, could indeed include the police, and I
13 can think of at |east one case where the inpetus
14 whi ch has prompted an investigation, and |I can't
0457 15 remember the precise circumstance or what the
16 nature of the concern was, but it was a concern
17 whi ch had come to the attention of the police in
18 t he context of another investigation which the
19 police force concerned considered has a knock-on
0457 20 effect to the safety of the conviction as somebody
21 who had been convicted, so the police force
22 concerned drew that to the Comm ssion's attention
23 and the Comm ssion then took that forward as an
24 i nvestigation.
0457 25 Q | wanted to pursue that avenue in a monent, but
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ot her than police officers, what other third
parties have presented information to the

Comm ssion which has pronpted it to consider the
possibility of ordering a reference other than
police officers? Has the Crown, for exanple,
brought information to the Conm ssion?

Yes. Again, | can't remenber specific cases, or
can't entertain what the factual circumstances of
the case, but yes, there have been a | east one
occasi on where the Crown has drawn the

Comm ssion's attention to its concern about the

safety of the conviction.

And prior to the Crim nal Appeal Act, prior to the

Comm ssion comng into existence as set out in the

Crim nal Appeal Act, what avenues, if any, existed

for police officers or Crown prosectors who had
received informati on which may cast some doubt as
to the propriety of a prior conviction, what
avenues did they have in the past prior to the
enactment of this particular provision of the
Crim nal Appeal Act?

Well, | can think of two possible avenues, but |
have no experience of what actually happened in
practice. | mean, ['Il think while |I'm answering

t he question as to when | was in the prosecution
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1 service whether | was ever faced with this

2 situation. | ndeed, even as | say |'Ill think about

3 it I think I've come up with the answer. The

4 avenues were either to approach the Honme Office
0459 5 with a view to the extent to which the Honme

6 Secretary m ght have exercised his part or refer

7 back to the Court of Appeal, or, and |I think this

8 is certainly something which I did when | was in

9 t he prosecution service, would be to make the
0459 10 | awyers who represented the convicted person at

11 trial aware of the concern and invite themto take

12 what ever action they thought they ought to on

13 behal f of their client.

14 Q Now, getting back to the other exanple in which
0459 15 you indicated that a police officer, or that the

16 police actually brought information to the

17 attention of the Comm ssion, and | understand that

18 t hat was not done, or that was done wi thout the

19 applicant, or wi thout the convicted person even
05:00 20 bei ng aware that the police had made that

21 representation; is that correct?

22 A Yes.

23 Q We have the situation that you've already heard

24 about, at least in part from the other two counsel
05:00 25 who have cross-exam ned you, of the circumstance
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1 in which Linda Fisher one day in the sumer of

2 1980 wal ked into the Saskatoon Police Depart ment

3 and gave information to an officer which

4 i mplicated her husband and, of necessity,
05:00 5 suggested that perhaps David M| gaard was not

6 guilty of the offence in question.

7 A Yes.

8 Q We have al so heard evidence before this Conmm ssion

9 of Inquiry that no one is aware of any police
05:00 10 force, certainly in Canada, that had any policy at

11 that time or indeed since for dealing with the

12 di sposition of or how to deal with excul patory

13 evidence that is brought in well after the person

14 is convicted, been convicted and well after the
0501 15 appeal period have either been exhausted or have

16 expired. s there now as a result of the

17 Comm ssion comng into existence in the United

18 Ki ngdom policies, or are there policies in place

19 for police officers or police departnments to refer
05:01 20 such potentially excul patory evidence to the

21 Comm ssion for its consideration in deciding

22 whet her a reference ought to be done?

23 A "' m not aware of there having been any fornmal

24 policy adopted by any police force either on its
05:01 25 own or in consultation with the Comm ssion, |I'm
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1 simply not aware of there being such a policy, but
2 the -- but the fact that the Conmm ssion does exi st
3 and is known by the police to exist and has
4 resulted in a matter being referred to the
05:02 5 Comm ssion when it arose in the way |'ve descri bed
6 per haps means that the police would recognize the
7 Comm ssion as being a possible source for draw ng
8 concerns, draw ng concerns of that nature to its
9 attention. | mean, | suppose it's -- it's a bit
05:02 10 of a statement of the obvious to say that the
11 police are only going to do that if they actually
12 do some initial evaluation of what they are told
13 and decide yes, there is something which should be
14 concerning us here.
05:02 15 Q But the question that arises, and M. Roy and |
16 have had discussions about this and |I prom sed him
17 | would ask the question, should there be an
18 obligation on the part of police who receive
19 excul patory evidence totally by happenstance years
05:02 20 after conceivably that somebody has been convicted
21 and the appeal period has either been expired or
22 exhausted, should there be an obligation to
23 present that to an entity such as the Conm ssion,
24 assum ng Canada decides to venture down that road
05:03 25 and create a simlar Comm ssion as that which
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1 exists in the United Kingdom should there be that

2 opportunity in the United Kingdom for exanmple?

3 A Well, it's an interesting -- that is certainly an

4 interesting proposition and it's not one to which
05:03 5 |*ve previously directed ny mnd | have to say,

6 but I think nmy initial reaction to that is that if

7 somebody is convicted and there is no other basis,

8 which there isn't we'll assume, to get the safety

9 of that conviction reconsidered other than through
05:04 10 the activities of the Conmm ssion, then it would

11 seemto ne to be a perfectly sensible line to

12 adopt, that if the police, or indeed anybody el se,

13 whet her it's the prosecution or the police becone

14 aware of information which they judge to be, to
05:04 15 have substance to it, that that is a matter which

16 should be drawn to the attention of the

17 Commi ssi on.

18 Q Al'l right. Us | awyers sometimes are very good at

19 advocating the cause of the devil, and let ne be
05:04 20 the devil's advocate in this instance. The

21 criticism has been made that if one does that, if

22 one lets the police mke the assessment of that

23 evi dence, because the police were involved in the

24 initial investigation that led to the conviction,
05:04 25 they are going to be careful to protect the
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1 integrity of that first investigation which led to

2 the conviction?

3 A Uh- huh.

4 Q And as a consequence of that, their evaluation of
05:05 5 t hat excul patory evidence which comes to them by

6 happenst ance woul d be suspect?

7 A | can see the --

8 Q By the way, | don't make that criticism that

9 criticism has been made. What would your response
05:05 10 be to that criticism?

11 A Well, | suppose one way of overcom ng that

12 particular criticism would be just to, if we were

13 movi ng towards the circunstance of having sone

14 sort of understood policy along these |ines, would
05:05 15 be to say, well, don't do any judgnent here, |et

16 t he Comm ssion make that judgment.

17 MR. ELSON: Thank you, M. Kyle. | have no

18 further questions.

19 COMM SSI ONER Mac CALLUM: But by denying the
05:05 20 di scretion of the officer, of course, who

21 received the conmplaint, you wouldn't necessarily

22 ward off any desire by himto conceal it, he

23 could simply file it away of course.

24 A And pretend it never --

25 COMM SSI ONER Mac CALLUM: Yes.
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1 A Well, of course, yes.
2 COWM SSI ONER Mac CALLUM: Don't the results,
3 sir, have to repose, as we always do, a good deal
4 of confidence in the upright behaviour of our
0506 5 police forces and their menbers?
6 A Well, | think -- I"msure that's right, and I
7 think this is about sort of culture around the
8 operation of the whole crimnal justice system as
9 a whol e. If -- what | was saying earlier about a
05:06 10 mat ure and responsi ble crimnal justice system
11 bei ng prepared to acknow edge that m stakes happen
12 and to address them and the -- and | use the
13 words "m stakes happen" there advisedly, because
14 if you have anyone involved in the process from
05:07 15 i nvestigation through to trial who is deliberately
16 and maliciously out to act in an inmproper manner,
17 then it doesn't matter what the general culture
18 is, that case is going to cause a particularly
19 i di osyncratic problem but if the culture is a
05:07 20 heal t hy one and extends throughout the crim na
21 justice system then that will extend to the
22 police, and if individual police officers are
23 i mbued within that culture with the notion that
24 the systemis keen to identify and remedy m st akes
05:07 25 and this isn't about blam ng people for what's
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1 gone wrong, then you are nore likely to encourage
2 the sort of openness which the questioning which
3 | ve just been addressing can happen.
4 COWMM SSI ONER MacCALLUM:  Thanks.
05:07 5 A But ultimately you are absolutely right, it
6 depends on the willingness of individual police
7 officers in those circunmstances to come forward
8 with the information when they get it.
9 COWM SSI ONER MacCALLUM:  Okay.
10 BY MS. KNOX:
11 Q Thank you. Sir, for the record, nmy nane is
12 Cat heri ne Knox and we have not met other than to
13 see you passing in the hall. Also for the record
14 | want you to be aware that my role at this
05:08 15 inquiry is as counsel for the former trial
16 prosecutor T.D.R. Caldwell.
17 A Uh- huh.
18 Q Sir, are you aware that the circunstance or the
19 fact that the Crown was able to establish that
05:08 20 David M | gaard was factually innocent of causing
21 t he death of Gail MIler was because the
22 prosecutor, nmy client, contrary to practices,
23 ordered that the exhibits fromthe trial be held
24 so that they were avail able some 28 years after
05:08 25 his conviction?
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1 A | think the answer to that is in discussions | had
2 with M. Hodson in preparation, that proposition
3 you've just made rings a bell.
4 Q Okay.
05:09 5 A And of course | accept it as being the case.
6 Q And i ndeed the evidence is and the docunments, or
7 t he exhibits when they were found had a note
8 sitting on themin the court vault that they were
9 not to be destroyed by order of nmy client, M.
05:09 10 Cal dwel | ?
11 A Yes.
12 Q Okay. Now, if we could step back for a monent,
13 and | just have a brief few questions, let ne
14 reassure you and the Comm ssioner of that, but if
05:09 15 we could step back for the moment, that the
16 circumstances of this case in part through, in
17 | arge part through the actions of my client
18 allowed in 1997 that the factual innocence of
19 David M | gaard was established, and you as a
05:09 20 Comm ssion were dealing with an application from
21 sonmebody in the early -- late '80s, early '90s,
22 where the all egations were or the assertion was
23 ' minnocent, the information to be | ooked at was
24 the court record and the police investigation, the
05:09 25 evi dence of witnesses, how their statements were
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1 obtained and so forth, and that was essentially
2 the application that was presented to your
3 Comm ssi on, --
4 A Uh- huh.
05:10 5 Q -- but in the course of the necessary
6 investigation that your Comm ssion would have to
7 do as part of the review to determne if the
8 matter would be referred to the Court of Appeal it
9 became -- a nunber of facts became clear, and I|'I|
o5:10 10 try to list them
11 Number 1, it quickly becane
12 clear that the applicant, advocates on his behalf
13 and his |egal counsel were putting forward, either
14 i ndi vidually or collectively, allegations or
o5:10 15 assertions about the conduct of the police and the
16 Crown that were probably false, i.e., they were
17 saying, for example, a witness statement hadn't
18 been di sclosed when in fact the records showed
19 that it had; that they were putting forward a
05:10 20 recantation taken froma witness |ike Ron WIson
21 by an experienced private investigator, but
22 mysteriously they couldn't produce the audi otape
23 of the interview of him where the recantation
24 occurred; they were putting forward all egations
05:11 25 that the Crown had made key evi dence di sappear,
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1 i.e., a knife that could have been the murder

2 weapon; they were putting forward scientific

3 evidence and relying on scientific evidence where

4 the records showed a full, factual history had not
0511 5 been given to their expert, and |I'm thinking of

6 stains in a snowbank that an expert said could be

7 dog urine when, in fact, the record showed that

8 there were human pubic hairs in those sanples at

9 the time they were found in 1969; m ght that Kkind
05:11 10 of m sinformation, sonme of it deliberate, some of

11 it admtted to be knowi ngly false, some of it

12 maybe negligently managed, cause the possibility

13 t hat your Conmm ssion m ght not refer for review a

14 matter that should have gone for review?
05:12 15 A | think all | can say, | can really say in answer

16 to that, is that the decision which the Conm ssion

17 makes whet her or not to refer a case is going to

18 depend -- is going to be made at the end of the

19 Comm ssion's investigation. And in the course of
05:12 20 that investigation, no doubt the Comm ssion woul d

21 be invited to take account in support of the

22 application to suggest that there had been a

23 wrongful conviction, all the matters that you have

24 just descri bed.

25 Q Uh- huh.
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1 A Now the mere fact that the Comm ssion came to the
2 conclusion that some of the grounds on which the
3 application had been nmade were wholly
4 inconceived -- and this is not an uncommon
0513 5 occurrence, | mean applicants are quite capabl e of
6 maki ng wild assertions about what they think has
7 gone wrong which are conmpletely wi thout foundation
8 and are found to be so on investigation -- but the
9 fact that an applicant makes assertions which are
05:13 10 whol Iy unfounded, either because they are totally
11 rash or specifically because they are made
12 specifically with an intent to deceive; if the
13 Comm ssi on exposes, during the course of its
14 investigation, that some of the issues which have
05:13 15 been raised are without any foundation at all and,
16 i ndeed, may be m schievous, it's not actually
17 going to have any inpact at all on the question
18 whet her or not the question should be referred to
19 the Court of Appeal if, as a result of the
05:13 20 investigation the Comm ssion does carry out, there
21 are sustainable grounds, there are sustainable
22 bases on which to say the real possibility test
23 has been met.
24 So the applicant is not going
05:14 25 to be prejudiced simply because he is wild and
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1 m schi evous.

2 Q Okay. But is it not true, sir, that being wild

3 and m schi evous, particularly when some of that

4 m schief comes from | earned counsel, could
0514 5 potentially prejudice an outcome? Pearls of truth

6 can get lost in the nmess that need not have been

7 created.

8 A Well that, that of course, | mean | don't intend

9 to be disrespectful, | think that is alnpst a
05:14 10 truism yes.

11 Q Thank you.

12 MR. WOLCH: M. Comm ssioner, | don't have

13 any questions, but | do wish to object to the

14 fram ng of the |ast group of questions where MW
05:14 15 Friend has confused what was part of an

16 application to the Departnment of Justice to what

17 appeared in the media at various tinmes, and it's

18 a conplete distortion to suggest that certain

19 guestions that My Friend raised were put to the
05:15 20 Depart ment of Justice. M. WIlliams clearly

21 indicated at this Conm ssion that m sconduct was

22 not a key in what he was determ ning, it was

23 Fi sher, W1l son, the improbability, etcetera,

24 etcetera. And My Friend is tal king here about
05:15 25 supposedly wild accusations, many of which we
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1 still maintain are true.
2 The odd inaccuracy shoul d not
3 be put to this witness w thout putting the whole
4 picture. If My Friend is going to say, for the
0515 5 hundredth time, "the statement of Ron W /I son was
6 di scl osed", My Friend is not saying all -- the
7 ot her individual being attacked that nmorning,
8 she's not putting the eye witnesses to the scene
9 of the offence, supposedly, that wasn't
05:16 10 di scl osed. You can't take out one incident and
11 not talk about all the lack of disclosure.
12 But the |lack of disclosure
13 was not what was being argued, it was the nerits.
14 It's totally distorted. My Friend has taken an
05:16 15 argunent ati ve approach to put forward facts that
16 aren't accurate and distort, and that's what
17 occurred in those questions. They have no -- it
18 doesn't help the Comm ssion at all.
19 COMM SSI ONER MacCALLUM: Well what does
05:16 20 help the Comm ssion, | think, is the w tness'
21 answer to the effect that, notw thstanding
22 information which m ght have been |l ess than
23 reliable, the Comm ssion would choose to take the
24 hi gher ground and all ow an application -- or
05:16 25 accept an application to refer on the basis of
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1 t he grounds which had been shown to be

2 sust ai nabl e.

3 MR. WOLCH: | appreciate that, and | thank

4 you.
0516 5 COWM SSI ONER MacCALLUM: So that's his

6 answer, basically.

7 MR. WOLCH: Thank you.

8 MR. HODSON: | think that is all

9 If I may thank you, M. Kyle,
05:17 10 for travelling here and spending tinme on the

11 weekend preparing, and your providing evidence

12 before this Comm ssion, thank you very much.

13 A Okay.

14 COMM SSI ONER Mac CALLUM: And M. Kyle, for
05:17 15 my part, | just want to note that you are the

16 | ast of the very many viva voce witnesses to

17 appear before us. And | have followed an

18 invari able practice, up to this noment at | east,

19 of thanking all witnesses in precisely the same
05:17 20 words so as not to | eave any inpression that |

21 was accepting one's testinony in preference to

22 another's, but for you |I'm going to nmake an

23 exception, sir. G ven the fact that you have

24 come all the way from the United Kingdom and been
05:17 25 so very patient with us, and not wi shing at al
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1 to comment in any way upon the weight of the
2 evi dence you have given, | would just like to
3 offer you a special note of thanks for all you've
4 done. Thank you, sir.
0517 5 A Thanks very nmuch, M. Conm ssioner.
6 And could | just end by saying
7 | have been delighted to have had the opportunity
8 to come and give that evidence to the Comm ssion
9 and | am grateful to you, sir, and everyone here,
05:18 10 bei ng prepared to sit a bit later this evening so
11 that | can conplete ny evidence today.
12 COMM SSI ONER Mac CALLUM: Okay. Thank you.
13 MR. HODSON: Thank you.
14 (Adj ourned at 5:18 p.m)
15
16
17
18
19
20
21
22
23
24
25
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