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1 Transcri pt of Proceedings

2 (Reconvened at 9:05 a.m)

3 COWM SSI ONER Mac CALLUM: Good nor ni ng.

4 ALL COUNSEL: Good mor ni ng.

5 EUGENE W LLI AMS, conti nued:

6 BY MR. HODSON:

7 Q Good morning, M. WIIlians.

8 A Good nor ni ng.

9 Q Call up 010283, pl ease. | just want to finish up,
09:05 10 or follow up on this DNA matter. Yest erday |

11 think we finished up with the advice from Pat

12 Alain and the RCWMP | ab, their reconmmendati on that

13 Roche Di agnostics be approached to perform AnpFLP

14 analysis; is that right?
09:05 15 A Yes.

16 Q And then here's a February 25 letter from Barry

17 Gaudette to you and it's a follow-up to Pat

18 Alain's report, and | think in Pat Alain's

19 testinony at the Larry Fisher prelimnary hearing,
09:06 20 she indicated that the DNA recomendati ons in her

21 February 17th report were assisted by either Barry

22 Gaudette and/or Ron Fourney. Would that have been

23 your understandi ng, that she relied on those

24 people for the DNA recommendations to you, or were
09:06 25 you aware of that?
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1 A | wasn't aware of that, but it wouldn't surprise
2 me because Ron Fourney was a highly-qualified
3 i ndividual in terms of DNA analysis at that tinme.
4 Q Okay. And here M. Gaudette says that Roche -- so
0906 5 this is two days after | think the recommendati on
6 and your decision to go to Roche:
7 "Roche ... have now stated that they
8 wi Il conduct AmpFLP analysis in this
9 case only if all parties agree to
09:06 10 stipulate in witing that they will not
11 contest or attack either AmpFLP
12 technol ogy or Roche's application of it.
13 G ven that you have informed me that
14 unani nmous agreenent to so stipul ate
09:06 15 cannot be obtained, and in view of the
16 British Honme Office's previous refusal
17 to conduct either Short Tandem Repeat or
18 M t ochondri al DNA analysis at this tinme,
19 only three possible options ... remain."
09:07 20 And can you tell me, M. WIlIliams, are you aware
21 of what was the issue there about getting a
22 unani mous agreenment to stipulate this?
23 A My recollection is that AmpFLP was relatively new
24 and Roche was concerned that there be no chall enge
09:07 25 to it if it were used in this case in terms of
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1 either the methodol ogy they used or the results.
2 It was in nore or less -- | shouldn't say that.
3 It was a new type of process and just as the Brits
4 were unwilling to use mtochondrial DNA or short
09:07 5 tandem repeats at that time, nmy sense was that
6 Roche was perhaps just a little bit ahead of the
7 British in terms of their validation, but they
8 didn't want to risk future cases by chall enge at
9 this tinme.
09:08 10 Q If we could just go back to the February 17th
11 report, 009437, and go to page 439, and this is
12 Pat Alain's report on this, and this is the
13 technol ogy that | think had been tentatively
14 agreed to pursue, but it could,
09:08 15 "...only be done on an excl usionary
16 basis; if an inclusion occurred no
17 statistical frequency can be associ at ed
18 with it."
19 And as | understand that, M. WIIlianms, what that
09:08 20 means is that you could exclude sonebody as the
21 perpetrator or the donor of the semen, but you
22 couldn't identify unlike other DNA technol ogi es;
23 is that correct?
24 A That's my understandi ng al so, yes.
09:08 25 Q And so was that one of the issues, if we can go
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1 back to 010283, with getting all the parties to
2 agree that -- to proceed in this fashion? Does
3 t hat assist you at all?
4 A That's certainly one of the considerations,
02:09 5 because while it m ght exclude one, it wouldn't
6 positively or could not be used to positively
7 identify someone el se.
8 Q Do you have any recollection or know edge as to
9 who woul d not agree to stipulate what Roche had
09:09 10 requested?
11 A | don't recall at this time, sir.
12 Q | think we may hear from M. Fainstein on that.
13 And as far as getting Larry Fisher's blood for DNA
14 pur poses, was that something you were directly
09:09 15 involved in or did M. Fainstein --
16 A | think in terms of the negotiations, M.
17 Fai nst ei n.
18 Q What is your recollection or know edge about M.
19 Fisher's position around this time about whether
09:09 20 he would or would not give bodily fluids for the
21 pur poses of DNA anal ysis?
22 A Initially there was some reluctance, but
23 ultimately he provided sanpl es.
24 Q And do you know at what point?
09:09 25 A | don't, no.
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1 Q That's fine. If we can go to the next page, it
2 | ooks |like M. Gaudette, he then tal ks about the
3 DQ Al pha and the stains and says:
4 "Since all these options have serious
0910 5 drawbacks, the recomendati on of the
6 RCMP is that none of them should be
7 taken at this time. Rat her ... del ayed
8 until ... PCR technol ogy options (Short
9 Tandem Repeats)..."
09:10 10 Etcetera,
11 "...is ready for casework application."”
12 I n about one year. And so is that basically the
13 status on February 25, 1992, that in |light of the
14 devel opments identified in the letter, that DNA
09:10 15 testing was basically put on hol d?
16 A That was his recommendation, that's M. Gaudette's
17 recommendati on. It wasn't followed because we did
18 follow up with DQ Al pha testing.
19 Q Ri ght . And I'mjust trying to get a sequence
09:10 20 here, M. WIIliams, about what pronpted the
21 change, and so maybe we can come back to this, but
22 at this point it appears the advice is to do no
23 testing, and I'll show you a transcript in a
24 moment where | think on March 6th M. Fainstein
09:11 25 tells the Supreme Court that testing can't be done
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1 at this time, or maybe it's March 9th, and then
2 | ater that it is done, so -- and maybe you are not
3 famliar with all the details on that; is that
4 correct?

09:11 5 A That's correct.
6 Q Okay. I f we can go through 049548, and this is a
7 March 9th, '92 fax from M. Pearson to you, and |
8 think this is just before Larry Fisher's
9 testifying at the Supreme Court, and he says:

09:11 10 "The following is submtted to assist in
11 establishing a line of questioning on
12 activities associated to Larry Fisher:"
13 And then provides a nunber of pages, and if we
14 can go to the | ast page -- next page, please:

09:11 15 “"I'n summary, it would be appreciated if
16 t he exam nation of Larry Fisher could be
17 exhaustive, as it will be the police who
18 are tasked with any foll ow-up
19 investigation of Fisher, should the

09:12 20 Supreme Court determ ne this requires
21 further investigation. Larry Fisher's
22 appearance as a witness in the Suprene
23 Court will probably be as close as we
24 will ever get to him"

09:12 25 Can you tell me what, to your know edge, what
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1 gave rise to this report by M. Pearson and what
2 did you do with it, if anything?
3 A "' m not certain what prompted the devel opment of
4 the report. | believe | would turn that over
09:12 5 either to M. Fainstein or to M. Frater, counsel
6 who were appearing before the Suprenme Court
7 reference.
8 Q And was this sonmething -- do you recall, did you
9 ask himto do this or was this something that he
09:12 10 did on his own initiative?
11 A | have no recall of me requesting that. It's
12 sonmet hing that we may have tal ked about in ternms
13 of devel oping an historical, shall we say, an
14 hi storical tenplate of M. Fisher and his
09:13 15 activities.
16 Q Go to 067169, and this is a meno where you --
17 March 10, 1992 -- where you ask Sergeant Pearson
18 to go see M. Caldwell, present a note to M.
19 Cal dwell and inquire into the circumstances which
09:13 20 pronpted himto wite it, and | think this is the
21 note that M. Caldwell had made on his file about
22 what Ni chol John had said to other witnesses in
23 the witness room is that correct?
24 A Yes.
09:13 25 Q And can you tell us, what were the circumstances
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1 that gave rise to this request?
2 A That note | think emerged as part of the
3 prosecution file and perhaps there were
4 conversations between M. Brown and our counsel
09:14 5 and the potential was that M. Caldwell m ght be
6 called as a witness to talk about that writing and
7 before that took place, it was felt prudent to
8 have Sergeant Pearson interview M. Caldwell and
9 get some additional details about it.
09:14 10 Q And were you involved at all in the decision to
11 have M. Caldwell testify or not testify or
12 what - -
13 A That was the call for counsel at the Conm ssion.
14 | may have been present during sone of the
09:14 15 conversations, but it wasn't my call.
16 Q Do you recall anything discussed about whether M.
17 Cal dwel | would be a witness, would not be a
18 wi t ness, things of that nature?
19 A | know that there was some discussion about it,
09:14 20 but | didn't pay particular attention to it at
21 that time.
22 Q If we can go to 230977, and this is just a fax
23 fromyou to Pat Alain of March 11th, part of the
24 transcri pt. If you go to the next page. ' m
09:15 25 sorry, | think earlier | said March 6th and March
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1 9t h. It was actually -- oh, sorry, it is March
2 9th, in court, and this is where M. Fainstein, if
3 we can go to page 230981, please, and this is
4 where M. Fainstein tells the court that testing
0915 5 for DNA can be done at the present time and in the
6 ci rcunst ances,
7 "...ask the Court's permssion to
8 mai ntain this material securely until
9 such time as these tests have been
09:15 10 devel oped for use in court..."
11 And so that was March 9th, 1992, and are you
12 famliar with what pronmpted that decision at the
13 time, M. WIliams?
14 A | believe it was the remarks of M. Gaudette
09:16 15 contained in his letter to ne. When AmpFLP was
16 not seen as -- when we couldn't use AmpFLP, there
17 was -- the recomendation from M. Gaudette was
18 t hat we postpone until another form of
19 m tochondrial or short tandem repeats had
09:16 20 devel oped to the point where meani ngful results
21 coul d be obtained.
22 Q And it's nmy understanding fromthe record, and
23 we'll hear a bit nmore from M. Fainstein on this,
24 that at this time Larry Fisher had not yet
09:16 25 provi ded bodily fluids for testing, and is it
Meyer CompuCourt Reporting
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1 possi bl e that that may have been one of the
2 reasons that testing was not being pursued given
3 that it was exclusionary only and M. Fisher's
4 sanmpl e had not yet been obtained?
0917 5 A That certainly would have been one of the
6 consi derations, yes.
7 Q Okay. And then | think it's after this court
8 date, and | stand to be corrected, but | think
9 it's after these subm ssions, within a day or so,
09:17 10 that M. Fisher did provide blood and other bodily
11 fluids for testing. Are you aware of that?
12 A Yes.
13 Q And then go to 062862, and here we're into March
14 19th, and this is your letter to M. Pearson
09:17 15 asking himto arrange for the transfer of trial
16 exhibits to Roche Bionmedical Lab in North Carolina
17 and they are going to do testing on sanples from
18 David M | gaard, Larry Fisher, Gail MIller, and
19 again, do you know what -- actually, let me show
09:17 20 you one other letter, 268698, it's a letter from
21 M . Fainstein to counsel saying:
22 "Now t hat we have known sanpl es of
23 genetic materials from both David
24 M | gaard and Larry Fisher, it would
09:18 25 appear that one of the new PCR-based DNA
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testing techniques, which an em nent

| aboratory in the United States is

willing to apply for us, may be of

assi stance. "
And it appears fromthis that it's M. Fisher's
genetic materials or the bl ood sampl es he
provi ded that allowed Federal Justice to pursue
DNA testing again; is that a correct assunmption?
Yes.
230 -- and would M. Fainstein, would he have been
the one primarily involved in coordinating that
and making the decisions?
Yes, M. Fainstein was |ead counsel or Comm ssion
Counsel at the Supreme Court reference and in that
capacity he dealt with counsel for all parties,
and particularly Messrs. Wolch and Beresh, with
respect to the testing. Those types of decisions
were made by him and his colleague M. Frater. \%Y,
role was sinply to facilitate -- nmy role was to
i mpl ement those deci sions.
Okay. If we can go to 230988. This is a note
fromDr. Ferris to you April 1, 1992, and it's Dr.
Ferris sending you some of his |aboratory working
docunments and x-ray radi ographs; do you recal

what gave rise to this information and why it was
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being sent at this time?
That may have been a del ayed response to a request

that we had made -- by "we" | mean Dr. Fourney and
| -- had made of Dr. Ferris when we visited him
in, | believe it was, 1990.

So a couple years earlier?

Yes.

And this had been information that you had
requested from Dr. Ferris in 1990 to assi st you
with determ ning whether DNA testing was a
possibility?

Yes, and to see -- or that's correct. The other
motive was to see what, if any, results they had
obtained during their testing, and these were the
rads.

And was this something that the RCMP | ab wanted to
| ook at, the precise testing that Dr. Ferris had
done?

| think Dr. Fourney was interested in it, and --
Do you - -

-- he was the person who |I think generated the
request .

Do you recall being aware of any concerns
expressed by the RCMP, or others, about Dr. Ferris

and the provision of information from Dr. Ferris?
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1 A No, |I'm not.
2 Q If we can go to 008879. This is the Supreme Court
3 decision, and | only bring it up to ask you this
4 gquesti on. Once the Court provided its advice to
0921 5 the federal mnister and the federal m nister then
6 set aside the conviction, and the events that
7 followed in the next couple of days, can you tel
8 us what further tasks you may have been engaged in
9 in connection with this matter? After the Supreme
09:22 10 Court decision was done and inplemented, if | can
11 put it that way, what duties did you then
12 perform -- and "duties" is the wong word; what
13 was your involvement in this matter?
14 A | may have been -- | think ny direct invol vement
09:22 15 was at an end. Possi bly assisting in the drafting
16 of the order and just dealing with a nunber of the
17 details relating to the case on reference in terns
18 of adm ni stration and preparing the file for
19 archive.
09:22 20 Q Okay. "1l just go through a few documents from
21 the followi ng years and get you to coment. The
22 first is 334760. And this is a letter to Pat
23 Al ain April 15, "92, and the next page is sinply a
24 copy of Dr. Marcia Eisenberg's report to
09:23 25 M . Fainstein of April 6th, basically indicating
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1 that no DQ Al pha type was obtained in their

2 testing; is that correct?

3 A That's correct.

4 Q And it's my understandi ng that when the Roche
0923 5 Laboratory, that what they |ooked at was the small

6 portion or a part of the portion of the panties,

7 the stain that had been identified by Patricia

8 Al ain, they | ooked at part of that and did sone

9 testing to try and do an DNA match by the DQ Al pha
09:23 10 type, and they were unsuccessful ?

11 A That's correct. \What they found was

12 that initially they were successful in extracting

13 DNA, however, there was something in the sanmple

14 t hat was eroding or eating away the DNA. And to
09:24 15 test that hypothesis they took a solution from

16 t hat sample and m xed it with a known quantity of

17 DNA, and then they retested, and they found that,

18 after the m xing, the volume of DNA was

19 substantially reduced. So there was sonmething in
09:24 20 the solution that was eating away or destroying

21 the DNA that --

22 Q Yeah. It's my understanding that, on this PCR,

23 t hat essentially what it can do is take small

24 amounts of DNA and replicate it; correct, that's
09:24 25 the basic prem se?
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1 A Yes.
2 Q And when they tal k about 'sanple being inhibitory
3 to the PCR reaction', my understanding is that
4 refers to something in the sanple that inhibits
0925 5 the ability of the PCRs --
6 A To reproduce.
7 Q -- to reproduce?
8 A That's part of it, but there was another part as
9 wel |, and that was once you had some DNA, quite
09:25 10 apart from reproducing it, there was somet hing
11 t hat was destroying it.
12 Q Yeah. And it's my understanding that, in the time
13 that foll owed, science provided a technique to
14 deal with both of those matters; is that your
09:25 15 under st andi ng?
16 A That's correct.
17 Q In other words to deal with both the inhibitors,
18 the PCR inhibitors, and the other concerns?
19 A Yes.
09:25 20 Q And was it your understanding then that, after the
21 tests had been done by Dr. Eisenberg, that there
22 remai ned a portion of the stain identified by Pat
23 Al ain that had not been tested for fear of
24 destroying it?
09:25 25 A That's correct.
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1 Q In other words they just tested part of it and

2 | eft part for science to advance?

3 A Yes.

4 Q I's that your understanding? 067090. This is a
09:26 5 | etter from M. Pearson on April 23, '92, so ten

6 days after the Supreme Court decision, and he's

7 sending forth the two theories which support the

8 i nvol venment of a vehicle and sort of a | engthy

9 summary prepared by Sergeant Pearson; do you
09:26 10 recall what gave rise to this and why he would be

11 sending this to you after the Supreme Court

12 reference?

13 A Sergeant Pearson, after the reference he was stil

14 troubled by some, call it, unanswered questions,
09:26 15 and at this time we would tal k about what could

16 have happened and he ran these theories, he

17 presented themto nme for ny comment. | had

18 forgotten about that, but --

19 Q Was it part of any investigative steps that you
09:27 20 had asked himto take?

21 A No. | mean it flowed from the request to | ook

22 into the Larry Fisher matter, but by now the Court

23 had provided its opinion, the m nister had made

24 her decision, and | think Saskatchewan had acted
09:27 25 on it. l"mnot -- | believe this is April, is it
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1 not ?
2 Q Yes, this is April 23rd. Wuld you agree, M.
3 WIlliams, that the investigation of Gail Mller's
4 death at this time would have been the Saskatoon
0927 5 City Police, then, that would be the agency that
6 woul d be the ones that would be responsible for
7 investigating the two-car theory?
8 A | think primarily, yes.
9 Q And so your, was it your understanding, then, that
09:28 10 this was just a follow-up to what work he had
11 done?
12 A Yes.
13 Q 334788. This is a May 7th, 1992 letter from you
14 to Dr. Richardson with the lab in Otawa, and you
09:28 15 are referred to himby M. Gaudette, and basically
16 you're asking himto assist in reviewing |ab notes
17 of an unsuccessful attempt to extract DNA on the
18 trial exhibits in the David M| gaard case and the
19 | ab work of Dr. Ferris, and:
09:28 20 " we hope to interview the technician
21 to verify the contents "
22 And down at the bottom
23 "We have exam ned the notes ... and have
24 consulted with Dr. Fourney ... Our
09:28 25 assessnment, which was confirmed by Dr.
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1 Fourney, was that the notes were
2 incomplete. Thus it was inmpossible to
3 draw any meani ngful assessnents from
4 them We intend to interview the
0929 5 technician ...",
6 and interview him Can you coment on that?
7 What was happening with respect to Dr. Ferris'
8 wor k?
9 A As you recall, previously, Dr. Ferris had sent the
09:29 10 notes and certain reports. Once they'd been
11 exam ned by Dr. Fourney he communicated to ne that
12 they had -- that they were inconplete, and that it
13 woul d be useful to interview the technician, and
14 perhaps a further interview of Dr. Ferris. I n
09:29 15 order to do that | wrote to his supervisor to
16 obtain perm ssion for Dr. Fourney to acconpany ne.
17 Al t hough, for the purposes of 690, the issue had
18 been decided in favour of David Ml gaard, | --
19 there was still a desire to finally, or to run
09:30 20 down, or the prom se was that we would continue
21 with the DNA to get some meani ngful results as and
22 when that were possible, and that's just part of
23 it.
24 Q Okay. Let nme just ask you to conmment on that.
09:30 25 What was your understanding, then, of the
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1 responsi bility of Federal Justice officials to

2 follow up on the DNA testing? And maybe

3 "responsibility" is too strong a word, but what

4 was your understandi ng of what you and
0930 5 M . Fainstein and others were to do with the Gai

6 MIller exhibits, and the prospect of further DNA

7 testing?

8 A | believe that there had been conversations with

9 t he Chief Justice in open Court to the extent that
09:30 10 we woul d endeavour, as and when technol ogy

11 permtted, to get a definitive answer.

12 Q Okay. And so is it fair to say, then, these

13 efforts of Dr. Ferris were in pursuit of that

14 obj ective?
09:30 15 A O Dr. Fourney, yes.

16 Q Yeah, but to go and see Dr. Ferris?

17 A Yes.

18 Q Were you hoping to find something in his notes, or

19 his technique, or in the materials that he | ooked
09:31 20 at, that m ght provide the answer to the DNA

21 guestion?

22 A | think Dr. Fourney was hopeful that a review of

23 t he notes and a discussion with the technician

24 woul d shed some |ight on some of the problens that
09:31 25 t hey had encountered, because | -- nmy recollection
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1 was that he was surprised that -- the initial set
2 of testing signaled an abundance of DNA.
3 Q Are you talking Dr. Ferris'?
4 A ' m sorry, yes, doctor -- a review of the notes
0931 5 provided by Dr. Ferris --
6 Q Yes.
7 A -- signaled that initially a |ot of DNA had been
8 extracted, but when it came time to conpare the
9 knowns with the unknowns the DNA was, it
09:31 10 di sappear ed. | think there was some Kkind of
11 i nhi bitor or some type of reaction that destroyed
12 it.
13 Q And do you recall what size, | think the evidence
14 t hat we've heard was that there was a -- and |
09:32 15 can't recall the dinmensions -- but a part of Gail
16 MIller's panties that were cut out by Dr. Ferris
17 and that was consumed in the course of his DNA
18 testing?
19 A Yes, the -- ny re -- | was present when the
09:32 20 technician was interviewed. Virtually most of the
21 crotch portion had been cut out but it hadn't --
22 it had been cut out in successive attenmpts to
23 extract DNA.
24 Q If we can just pause, if we can go to 068967, and
09:32 25 this is the letter you sent to Dr. Ferris to neet
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1 at his lab, and | take it that neeting happened
2 with Dr. Ferris; --
3 A It did, --
4 Q -- 1Is that correct?
0932 5 A -- yes.
6 Q Was M. Fourney with you, Dr. Fourney?
7 A Yes, yes.
8 Q And Kelly McNeill ?
9 A Kelly McNeill was, |I'mnot certain if he was at
09:33 10 Dr. Ferris' lab initially, or | believe we met Dr.
11 Ferris first, then we went to the location where
12 M. MNeill --
13 Q Was he the lab technician?
14 A He's the lab technician, --
09:33 15 Q Yeah, okay.
16 A -- yes.
17 Q So, again, you would have met with M. MNeill and
18 Dr. Ferris. So if you could carry on, then, what
19 was your understanding, a couple of things; number
09:33 20 one, what was the size, or how nuch of the panties
21 had been consumed in Dr. Ferris' testing?
22 A | think nost of the crotch area had been renoved.
23 Q Okay. And what was your understandi ng, based on
24 t hese di scussions, about how much semen was there
09:33 25 and the quantity of DNA? And |I'mnot -- not in
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pure scientific terms, but was it your inpression
that there was a significant anount, not a | ot;
what do you remenber ?

My recollection is that initially they seenmed to
extract a great deal, but there was something that

was eating away at it, and that's why they

repeated the tests -- or repeated the extraction
process.
If we can go to -- and sort of --

COWM SSI ONER Mac CALLUM: " m sorry, and

what was the date of that letter, please?
MR. HODSON: The date of the letter is --
COWM SSI ONER Mac CALLUM: May 12th, '927?
BY MR. HODSON:
-- May 12th. And do you know if the meeting was
May 19th, does that sound right, of '92?
Yes.
And what, then, was the result out of the meeting
with Dr. Ferris? What did you conclude about
whet her anything he had done either hel ped or
hi ndered the attenmpts to get further DNA testing?
Well it certainly, I think the preference would
have been to have stopped at an earlier point
where -- |l eaving intact some of the sanple in the

panties until such time as they had found a way to
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1 prevent whatever substance there was that was

2 eating away at the DNA they had initially

3 col | ect ed.

4 Q Now in fairness to Dr. Ferris, though, the -- |
09:35 5 take it you would agree you woul dn't know that

6 there's an inhibitor or a problem unless you

7 actually tested; correct?

8 A Correct.

9 Q And | think his evidence was that he tested, |
09:35 10 t hi nk, some of it but could not extract DNA.

11 What, did you have a concern that, or did you hear

12 a concern from the RCMP people that too nuch of

13 t he sanple had been used in the 1988 testing?

14 A | recall that being said, yes.
09:35 15 Q Ckay. By whom?

16 A | believe Dr. Fourney.

17 Q And do you recall any discussion about what -- any

18 di scussi on about the dress, and whether Dr. Ferris

19 checked the dress, anything of that nature?
09:35 20 A No, sir, | do not.

21 Q So, at the conclusion of your meeting with Dr.

22 Ferris, was there anything in his notes, in

23 anything he told you or anything his technician

24 told you, that provided you with information that
09:36 25 woul d assist in the DNA efforts?
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1 A | think the informati on we gathered was that it

2 certainly alerted us to the fact that there was

3 some type of inhibitor, and that that's something

4 t hat should be flagged at -- for the future when
0936 5 anot her attempt was made.

6 Q And do you recall any discussion in this meeting

7 about -- questions about the techni que enpl oyed by

8 the technician or Dr. Ferris?

9 A | know that the techni que was discussed but, to be
09:36 10 honest, | didn't understand the technical --

11 Q Yeah, | know - -

12 A -- discussion that took place.

13 Q Yeah, | know, and | guess was -- do you recal

14 t here being any discussion about whether or not
09:37 15 t he procedure was inmproper, or whether a different

16 techni que m ght have had a different result,

17 anything of that nature, in any of your

18 di scussions?

19 A No. | recall Dr. Fourney questioning the
09:37 20 techni ci an about the various steps that he took,

21 but I don't recall any questions along the |lines

22 t hat you suggested, no.

23 Q Do you recall Dr. Fourney expressing any view to

24 you about either the manner in which Dr. Ferris
09:37 25 and his technician conducted the DNA test, and
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1 whet her that testing was done properly?
2 A | don't recall Dr. Fourney comenting directly on
3 whet her or not the tests were done properly. I
4 think his preference, he would have preferred it
09:37 5 if certain, or different processes had been used
6 with respect to preparing the material for
7 testing, as |I recall, but -- umm there was that
8 pl us the general disarray of the materials that
9 had been left over -- but I don't recall now what
09:38 10 was sai d about their testing methodol ogy. | know
11 t hat he wasn't overly happy with it but, apart
12 fromthat, | have no specific recall of it.
13 Q Do you recall any discussion on the topic of
14 whet her the sanmple that had been tested by Dr.
09:38 15 Ferris and his teamin 1988, if it had not been
16 tested, in other words not destroyed, whether that
17 m ght have been enough, in 1992, to do a DNA test,
18 based on the technology at that time?
19 A Certainly, | recall Dr. Fourney indicating that
09:39 20 sufficient DNA had been extracted to support RFLP
21 testing, and that was the testing that the RCMP
22 had done. The chall enge, he acknow edged, would
23 be to devel op procedures that would prevent the
24 erosion of the DNA once it had been extracted,
09:39 25 yes.
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1 Q Right. And | guess ny question is whether there
2 had been any di scussion about whether that
3 technique, if it had been enployed by the RCMP in
4 1988, would have resulted in a successful DNA
0939 5 match or if, in 1992, if the sanple had not been
6 destroyed, whether they would have been able to do
7 t hat ?
8 A That was |left as an open question, there was some
9 di scussi on about that, but | don't recall --
09:39 10 Q Ckay.
11 A -- what conclusions, if any, cane to --
12 Q If you can go to 334823. There is a number of
13 documents, this is going into the M chael
14 Breckenridge matter and this is a fax fromyou to
09:40 15 Sergeant Pearson, the next page is a statement of
16 M chael Breckenridge; you are famliar with the
17 M chael Breckenridge matter?
18 A Yes.
19 Q Can you tell wus, what was your involvement in the
09:40 20 investigation of that?
21 A Our m nister had received sone information from
22 M. Wolch, and | think the thrust was to encourage
23 the M nister of Justice to consider opening up an
24 inquiry, and this material was provided. | asked
09:40 25 Sergeant Pearson to check into it if he'd be so
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1 ki nd.
2 Q And so if we can just for the record, maybe, call
3 up 004064. This is the letter of M. Wblch to the
4 m ni ster that we have been through a nunber of
0941 5 times, that calls for a federal inquiry, and has a
6 copy of the Breckenridge statement. Can |
7 summarize it this way, and let me ask if you agree
8 with this, that after this letter came in to the
9 m nister, in your capacity as counsel for the
09:41 10 federal m nister, you asked Sergeant Pearson to
11 follow up and gather information about the matters
12 alleged in the letter, Sergeant Pearson
13 interviewed a number of people which I'll go
14 t hrough a couple of those, and at sone point it
0941 15 was determ ned that the matter would then be
16 pursued by Saskatchewan Justice because it was a
17 matter relating to allegations of crim nal
18 m sconduct which was a provincial concern; is that
19 a fair sumary?
09:41 20 A Yes.
21 Q And, to the extent that you became involved in it,
22 is it fair to say that it was as a result of your
23 m ni ster being asked to |look into the matter and
24 take action?
09:42 25 A Correct. And, specifically, to launch a public
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1 inquiry.
2 Q And that your engagenent of Sergeant Pearson was
3 for that purpose, to assist you in investigating
4 the matter for the mnister?
0942 5 A Well, yes, certainly to confirm some of the facts
6 t hat had been brought to our attention.
7 Q And, just on that, if we can go to 334826. And
8 this is a mem of Septenber 18th, presumably 1992,
9 to M. MacFarl ane. | don't, again, want to get
09:42 10 into any advice, but just to ask you about what is
11 stated here. It appears that you |learned from a
12 nunber of witnesses, in particular M. WI I baum,
13 that the witness who signed this statenment was
14 empl oyed between October '73 and June '75, and
09:43 15 this would be on September 18th; is that right?
16 A Yes.
17 Q And where did you learn that information from?
18 A "' m not certain whether it came from Sergeant
19 Pearson or whether it came from provinci al
09:43 20 officials. As | speak right now I'm --
21 Q Okay.
22 A One of those two.
23 Q Okay. So this would be -- you are famliar with
24 the press conference that was held September 19th?
09:43 25 A Yes.
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1 Q And so what was, just generally, what was your

2 reaction to the M chael Breckenridge statenment and

3 the allegations that were made with respect to it?

4 A | guess the first initial reaction was here we go
0943 5 agai n. Umm, this was yet another chapter in the

6 saga. | mean, by then David M| gaard had been out

7 of custody, but | was aware that there was an

8 issue, a live issue of conmpensation, and it seemed

9 to me that the airing of a potential, shall we
09:44 10 say, conspiracy aimed at maintaining a wrongful

11 conviction would certainly be a springboard for

12 either the federal m nister or the provincial

13 m ni ster to launch an inquiry and the inquiry

14 m ght provide the platform for |ater conpensati on.
09:44 15 | was -- | mean by the 19th, shortly after we had

16 received the Breckenridge information, we knew

17 that there was sonme foundation facts contained in

18 the statement that were patently untrue and, as a

19 result, | guess | was just dismayed that a number
09:45 20 of people of relatively sterling reputation would

21 be cast as sinister characters intent on depriving

22 someone of their liberty unlawfully. It was -- it

23 was quite a bold step to take and a step which, |

24 guess having regard to ny own experiences, perhaps
09:45 25 was not that surprising.
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1 Q And, again, is it fair to say that on Septenber

2 18th, then, by this time, based on your review of

3 the statement and either information from Sergeant

4 Pearson or discussions with Saskatchewan
0945 5 officials, that you concluded the Breckenridge

6 statement did not have nmerit?

7 A Correct. M. Breckenridge was not working in the

8 departnment at the time he said he was, and the

9 timng was really critical to the assertion that
09:46 10 there had been a conspiracy.

11 Q And the fact that he was not working there at the

12 time, what did that mean to you in |ooking at the

13 rest of the allegations in his statenment?

14 A It made no sense, it would only make sense if it
09:46 15 had happened before the appeals.

16 Q And can you tell us, did you become aware that

17 there was going to be a press conference to

18 announce this information?

19 A | think at some time, some point in time, | did.
09:46 20 Q And if we can call up 004068. This is a fax from

21 you to M. Brown, and then the next page is a

22 transcript of the press conference held on

23 September the 19th, and it's my understandi ng that

24 Justice Canada had arranged to have the press
09:47 25 conference taped; is that correct?
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1 A " m not certain if we arranged to have it taped,
2 but quite often there are media services that
3 provide transcripts of those conferences, and we
4 arranged to get a copy of the transcript.
0947 5 Q If we could get 334854, | should have shown you
6 this, this |ooks to be the September 19th cassette
7 pi cked up by M. WIlliams through Media Tapes and
8 Transcripts; is that a service that provides that?
9 A Yes.
09:47 10 Q And what would have been the purpose in getting a
11 transcript of the press conference; do you recall?
12 A Certainly, we wanted to hear precisely what was
13 said at the conference, and to have a record of
14 it.
09:48 15 Q And did you have any reaction to what was said at
16 t he press conference?
17 A Umm, knowi ng what | then knew, | was perhaps a bit
18 di smayed.
19 Q And when you say "knowi ng what you then knew" are
09:48 20 you tal king about M. Breckenridge's enpl oynent ?
21 A Yes.
22 Q If we can then go to 334822, please. And this is
23 just junping back a bit, September 9th, but it
24 appears that Pat Alain talked to you about
09:48 25 retaining the Gail MIller's dress, bra, panties,
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1 etcetera, and that you asked her to retain all of

2 this until further notice, and | take it that was

3 because you were still |ooking at doing further

4 DNA testing?
0949 5 A That was still a possibility, yes.

6 Q And, from the docunents, it |ooks |ike doctor --

7 or that M. Fainstein was the |awyer who had

8 primary carriage of the DNA testing fromthis

9 point on; is that correct?
09:49 10 A That, that's correct.

11 Q Just a couple other matters here before | finish

12 up. | want to talk about two -- a couple of

13 areas. One is information that you received. And

14 | think you've said on a nunber of occasions, M.
09:49 15 WIlliams, that in the course of your investigation

16 of the first application, and perhaps to the

17 extent that you did on the second application, you

18 testified to the effect that your job was to

19 investigate the informati on that was provided to
09:49 20 you; is that fair?

21 A That's correct.

22 Q If we could call up 337731, this is a docunent

23 t hat the Comm ssion prepared based on various

24 information that the Comm ssion received in our
09:50 25 proceedi ngs, and it identifies transcripts and
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1 interviews primarily conducted in 1981 through to
2 1983, and in fact it goes into 1990 and ' 91 as
3 well, but interviews conducted in the early '80s
4 by Joyce M | gaard and Peter Carlyle-Gordge and one
0950 5 on Chris OBrien, and | think you've had a chance
6 to briefly look at this, have you, M. WIllianms?
7 A Yes.
8 Q And are you generally aware that -- let me ask you
9 this. When you were doing your investigation on
09:50 10 the 690 applications, were you aware that Ms.
11 M | gaard had prepared transcripts of either
12 tel ephone interviews or personal interviews wth
13 many of the key wi tnesses?
14 A No, | was not.
09:51 15 Q And | had asked you specifically about the Nichol
16 John interview and I think I showed you parts of
17 that, the 1981 interview, and |I think you told us
18 t hat that would have been hel pful to you in your
19 work; is that correct?
09:;51 20 A Yes. | knew that Nichol had been, or when | spoke
21 with Nichol | realized that she had spoken with
22 Ms. Ml gaard previously, but | didn't realize
23 that a transcript had been prepared and may have
24 been avail abl e.
09:51 25 Q If we can just go through the |ist. Ron W I son,
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1 there's two transcripts of interviews, January
2 26th, '81 and there's another one on April 15th on
3 t he next page, of two interviews about -- we've
4 | ooked at them on a nunmber of occasions where he
0951 5 tal ks about the polygraph and what he renmembers
6 and things of that nature. Have you -- do you
7 know if you've had a chance to | ook at those
8 transcripts?
9 A No, sir, | haven't.
09:52 10 Q Woul d that -- would those transcripts, that type
11 of information have been of assistance to you in
12 the investigation you did and, in particular, your
13 investigation of Ron WIlson's recantation?
14 A Yes.
09:;52 15 Q And | appreciate you haven't read them, but just
16 generally can you tell us what and how would you
17 use a 1981 transcript of M. WIlson?
18 A Well, certainly |I guess our experience is that the
19 closer to the event -- the closer the recording of
09:;52 20 the event is to that event, usually the nore
21 reliable the recollection, and here we have, you
22 know, something in 1981, keeping in mnd that some
23 nine years later M. WIson recanted, it would
24 certainly have been of use to me to see what
09:52 25 guestions had been asked of himin '81, what his
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1 responses were and to conpare those to what he
2 said in 1990. It's a statement of the w tness
3 previously recorded. It certainly would have
4 given some additional context to the clainms in
0953 5 1990 that he had been wrongly treated by the
6 police.
7 Q And go to the next page, we have the Albert -- I'm
8 sorry, back a page. We have an Al bert Cadrain
9 interview by Peter Carlyle-Gordge. Were you aware
09:;53 10 or are you aware of who Peter Carlyle-Gordge is?
11 A | believe he was a researcher, writer.
12 Q Were you aware when you did your work on the 690
13 applications that he had interviewed a number of
14 wi t nesses, including an interview of Al bert
09:;53 15 Cadrain that had been taped and transcri bed?
16 A | wasn't aware of the tape or the transcriptions.
17 | think |I became aware at some point that M.
18 Gordge had interviewed some fol ks, but --
19 Q And again, would that have been M. Cadrain
09:54 20 tal ki ng about the matter in 1983 and his brother
21 Dennis tal king about it in 1983, would that
22 i nformati on have been of assistance to you?
23 A Well, certainly whenever a witness has di scussed
24 the event, it's very useful to have their
09:54 25 recol |l ections.
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1 Q If we can go to 337766, please, and this is a
2 document | think that either you or M. Frayer
3 provided to nme which is a booklet published by the
4 Department of Justice Canada regarding the current
0954 5 Section 696; is that correct?
6 A Yes.
7 Q And if we can go to page 337772, | think you
8 al luded to earlier in your evidence, or we've
9 heard ot her evidence that the Section 690
09:55 10 provisions that apply to David M I gaard's
11 applications were amended | think in early -- do
12 you recall the date of the amendments?
13 A Wthin the |ast three years.
14 Q OCkay. And it's now known as Section 696.1 to
09:55 15 Section 696.6, and although there are some
16 simlarities to 690, there are sonme changes; is
17 t hat correct?
18 A That's correct.
19 Q And | think it would be of benefit to this
09:55 20 Comm ssion, M. WIllianms, if you could just walk
21 t hrough for us and tell us what changes to the |aw
22 were made from the Section 690 provisions that you
23 dealt with, and |I'm not sure where or how you want
24 to start, but | think just focusing on the
09:55 25 changes.
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1 A Well, | think the nmost significant inmprovement to
2 the legislation is that it sets out in statutory
3 context the test to be used by the mnister in
4 maki ng a decision and it | guess regularizes the
0956 5 application process by setting out quite clearly
6 the form of the application, how the application
7 is to be reviewed and very inmportantly it provides
8 for powers of investigation that permt the
9 m ni ster or those acting on behalf of the m nister
09:56 10 conpul sory powers or the powers under The
11 | nquiries Act, and that is significant because in
12 a number of instances the speed with which the
13 i nvestigation proceeded depended on the
14 co-operation of w tnesses. For exanple, Larry
09:;57 15 Fi sher, there was no power to conpel his
16 attendance and to question him and that was al so
17 the case with M. WIlson. W traveled a
18 substantial distance only to be refused the
19 interview and we could not at that time conpel
09:;57 20 him
21 The creation of, shall we say,
22 regul ati ons which set out the form and the content
23 of the process is tremendously inmportant and nore,
24 shall we say, a nore conprehensive description of
09:57 25 the powers of the Mnister of Justice, | think the
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powers remain identical to what had been
articul ated under Section 690, but it's just
broken up differently. For exanple, the power to
refer in subparagraph 696. 3(2) is essentially what
used to be the Section 690 sub (c) power, and
under 696.3(3), or subsection (3), you have a
statutory description of the test:
"(a) if the Mnister is satisfied that
there's a reasonable basis to concl ude
that a m scarriage of justice likely
occurred, "
There it's set out in statute instead of being
set out in, shall we say, policy document.
And would that, | think you told us that is the
test that you deployed; is that correct?
Yes.
And just if | can back up, the powers of
investigation you've tal ked about, you've talked
about the test being set out in 696.3 sub 3(a), if
we can just go over to the right-hand side at the
top, as well it says here in Considerations:
"The Mnister ... shall take into
account all matters that the M nister
consi ders relevant, including

(a) whether the application is supported
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1 by new matters of significance that were
2 not considered by the courts or
3 previously considered by the Mnister...
4 (b) the relevance and reliability of
0959 5 information that is presented in
6 connection with the application; and
7 (c) the fact that an application under
8 this Part is not intended to serve as a
9 further appeal and any remedy avail able
09:59 10 on such an application is an
11 extraordi nary remedy."
12 And so that would be spelling out in the
13 | egi sl ation some of the considerations; is that
14 correct?
1000 15 A Correct.
16 Q Now, they sound awfully simlar to what you told
17 us you applied in your investigation; is that
18 correct?
19 A It's simlar, yes.
1000 20 Q Simlar. And is it fair to say that this perhaps
21 codifies the considerations and the test that you
22 applied when you investigated the matter?
23 A Yes.
24 Q If you can go to the next page, which are the
1000 25 regul ations, and again | don't think there were
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1 any regul ati ons under Section 690, and based on ny

2 review it appears that these set out mandatory

3 requirenments for the type of application, the type

4 of information and what's required; is that
1000 5 correct?

6 A That's correct.

7 Q And it also sets out specifically in sections 3

8 and 4 and 5 a bit of the process that tal ks about

9 the prelimnary assessnment and then the m nister
1001 10 review, is that correct?

11 A Yes.

12 Q Now, is there a change with respect to -- | think

13 you told us when you investigated the matter there

14 was a prelimnary assessment as well that got the
1001 15 applicant to the investigative stage and that

16 seens to be simlar to what's in here; is that

17 correct?

18 A Yes.

19 Q There is a new provision | think that provides for
1001 20 the disclosure to the applicant of the

21 investigation, or of an investigation report; is

22 t hat correct?

23 A Yes. One of the |essons |earned during the

24 M | gaard application was the necessity or the need
1001 25 to share information that had been collected with
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1 the applicant. W started to do that on a nore
2 regular or formalized basis as a result of
3 subm ssions brought to us and followi ng M I gaard
4 it was done as a matter of course. We took
1002 5 certain steps to ensure that information that was
6 confidential or subject to freedom of information
7 concerns woul d be kept confidential and so, for
8 example, in cases |like the application of
9 M . Thatcher and all of the other applications
1002 10 thereafter, we amended the way we prepared our
11 reports so that it was a two part report. One was
12 sinply a recitation of the facts as di scovered
13 with the supporting documents and that was
14 provided to the applicant for coment, this is
1003 15 what we found, and the applicant was then
16 permtted or an invitation was given to the
17 applicant to make subm ssions based on those facts
18 or to further investigate and clarify or bring
19 additional materials to the mnister's attention
1003 20 bef ore a decision was finalized, and we find that
21 step now being, shall we say, put into regulation
22 form
23 Q Okay.
24 A And that's 5(1).
1003 25 Q And am | correct that what is now provided to the
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1 applicant is the investigation report, but that
2 t he advice of Federal Justice |lawyers that's
3 provided to the mnister is not provided to the
4 applicant; is that correct?
1003 5 A That's correct, the advice is a separate docunent.
6 Q And so the factual part would be the fruits of the
7 i nvestigation by Federal Justice |lawyers are
8 provided to the applicant for comment, but Feder al
9 Justice | awyers' advice or anybody else's |egal
1004 10 advice to the mnister is still, under the current
11 system 1is not provided to the applicant; is that
12 correct?
13 A By and | arge, yes. There's sone exceptions,
14 but - -
1004 15 MR. HODSON: | think those are all ny
16 guestions, M. WIIlians. | "' m wonderi ng,
17 M . Comm ssioner, whether you maybe want to take
18 a short break and | can sort out who's going to
19 be questioning in what order or we can start in.
1004 20 It's a bit early, but if we maybe just take a
21 short break and --
22 COMM SSI ONER Mac CALLUM: It's a bit early,
23 but we can take our morning break.
24 (Adj ourned at 10:04 a.m)
1024 25 (Reconvened at 10:25 a.m)
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1 BY MR. WOLCH:
2 Q M. WIlson, I'"m Hersh Wbl ch, counsel for David
3 M | gaard, for the record.
4 A Good norning, sSir.
1025 5 Q M. WIIliams, would you agree that the conviction
6 of David M| gaard has al ways been a m scarriage of
7 justice?
8 A | agree, sir, that David M| gaard was wrongly
9 convi ct ed.
1025 10 Q You have trouble calling his conviction a
11 m scarri age of justice?
12 A To the extent that he was wrongly convicted you
13 could say it's a mscarriage of justice.
14 Q | could say it, but do you agree with it?
1025 15 A Yes.
16 Q Okay. And it always was, it didn't become a
17 m scarriage later, it was always a m scarriage?
18 A | think in hindsight we can say that there are now
19 facts that signal that he was wrongfully convicted
1026 20 and as a result there was a m scarriage of
21 justice. At the time of the conviction certainly
22 there weren't any facts that came forward to
23 chall enge its correctness until much | ater on.
24 Q But it was still a mscarriage?
1026 25 A | don't disagree.
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1 Q Ckay. | thought it was a sinple question when |
2 started. It took a little |longer than | thought.
3 Over what period of time were you in the position
4 of assessing 690 applications?
1026 5 A When did | first start?
6 Q Start and end, yeah.
7 A | believe | did ny first one in 1985.
8 Q And your | ast one?
9 A | guess 1998.
1026 10 Q Pardon nme?
11 A 1998.
12 Q '98. Any idea how many you've personally been
13 involved in? |If I may interrupt nyself there, in
14 more than just a passing way, | mean with sone
1026 15 significance, not just reading the file, but being
16 i nvol ved.
17 A 30 to 40.
18 Q 30 to 40. And can you tell nme on how many of
19 t hose you recommended a remedy?
1027 20 A How many of those -- a positive remedy?
21 Q A positive finding.
22 A Thr ee.
23 Q Three? Does that include M| gaard?
24 A | did not make a recommendation with respect to
1027 25 M | gaard.
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1 Q So there's three that you recomended?
2 A Yes.
3 Q Were they all after Ml gaard or before?
4 A | think nost were after.
1027 5 Q So all three were after. So the tinme of David
6 M | gaard's you had never nmade a positive
7 recommendati on?
8 A Circunstances didn't present thenselves, sir, no.
9 Q That wasn't ny question. At the time of David
1027 10 M | gaard's you had never nmade a positive
11 recommendation?
12 A Correct.
13 Q Yeah. And up until David M| gaard's application,
14 how many woul d you have had contact with Kim
1028 15 Campbell in regards to?
16 A "' mnot certain. W may have -- we may have sent
17 up one or two previously.
18 Q One to two prior to David?
19 A | believe so. | m not sure.
1028 20 Q Were they difficult in the sense they were hard to
21 get to or hard to analyse or were they what m ght
22 be called fairly routine?
23 A An application that gets the full, shall we say,
24 full investigation is rarely routine. Each one
1028 25 has its own set of chall enges.
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1 Q Okay. So you had met with Kim Campbell on one or
2 two prior cases?
3 A No. You had asked whether | had sent them up
4 to -- sent up applications for M nister Canpbell
1029 5 to make a decision on. It's not on every
6 application that you will meet the m nister.
7 Q So prior to the Ml gaard, had you ever met with
8 Kim Campbel |l to discuss the merits of an
9 application?
1029 10 A No .
11 Q No? Now, would it be fair to say that your entire
12 | egal career has been with the Departnment of
13 Justice or do | have that wrong?
14 A My entire career has been in the service of the
1029 15 Government of Canada. The bulk of it has been
16 with the Department of Justice, but | did spend
17 four years with what was then the Department of
18 Consumer & Corporate Affairs, now called Industry
19 Canada.
1030 20 Q And | think you articled with the Departnent of
21 Justice; did you not?
22 A | did.
23 Q So you have never ever functioned as a defence
24 | awyer ?
1030 25 A That's correct.
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1 Q You' ve never defended anybody on any offence ever
2 in your career?
3 A As the -- that's not quite correct. I n student
4 Legal Aid | did have occasi on.
1030 5 Q Okay, student Legal Aid you may have had a traffic
6 case or a shoplifting, but I'mtal king about as
7 a -- you've never been a defence lawyer it's fair
8 to say?
9 A That's correct.
1030 10 Q Do you feel that for the position that you are in,
11 that is, investigating these applications, the
12 person handling that position would be better
13 suited if they had a nore bal anced background and
14 not just one as being a prosecutor?
1030 15 A The role of a prosecutor is to be bal anced, sir.
16 Q But in real life it doesn't really happen all the
17 time does it?
18 A That's not ny finding.
19 Q You find that prosecutors are balanced in their
1031 20 Vi ew?
21 A | find that prosecutors, the role of the
22 prosecutors that we wish to cultivate are one who
23 is an objective counsel whose task it is to put
24 the facts before the court for adjudication, and
1031 25 that is consistent with the role that those who
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1 i nvestigate 690s pl ay.
2 Q So you feel it wouldn't matter whether the person
3 was a lifetime prosecutor or somebody nore
4 bal anced who was handling the investigation?
1031 5 A No, | wouldn't say that. | simply say that when
6 exam ni ng or when deciding on who is an
7 appropriate person to handle the type of inquiries
8 required for a 690, being a prosecutor or having a
9 prosecutor background doesn't disqualify you from
1032 10 t hat position.
11 Q | ' m not saying disqualifying, |I'm asking you
12 whet her you think it would be better or wi ser to
13 have sonebody with a broader background or nore,
14 different perspective to take to that role?
1032 15 A Better than what? | sinmply say that while | was
16 there | had retained counsel with a defence
17 background to assist, but it's not a -- the
18 generalization, sir, doesn't fit in all
19 circunmstances, you do want someone with a varied
1032 20 background with an objective approach.
21 Q Do you appreciate, though, from a public
22 perception, knowi ng that the person who is doing
23 the investigating is a lifetime prosecutor, m ght
24 not be wise?
1032 25 A | don't agree with that. From a public
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1 perception, the public places a certain amunt of
2 trust in its prosecutors firstly to make the
3 decision to prosecute, and that's a huge deci sion
4 whi ch affects mllions of Canadi ans annually and
1033 5 it's a tremendous responsibility of public trust,
6 and it's that, that ability to accept or recognize
7 the trust, and | guess the humlity to understand
8 the inplications, those are some of the
9 characteristics that you want in an investigator.
1033 10 Q Do you not agree though, that a prosecutor, a
11 lifetime prosecutor m ght be nore hesitant to be
12 critical of his fellow prosecutors?
13 A That possibility exists, but in the role that, of
14 a 690 counsel, that is not a consideration.
1034 15 Mostly -- there are prosecutors and, as you
16 recogni ze, sir, given our system, the bul k of our
17 cases are, deal with co-defences. Wth the
18 exception of the Northwest Territories, Nunavut
19 and the Yukon, nmost of the files we deal with are
1034 20 not prosecuted by those enmployed by the Federal
21 Department of Justice. \While there is a kinship
22 among prosectors in the sense that we both suffer
23 the same types of travails at the hands of defence
24 counsel, that's as far as it goes.
1034 25 Q Did -- to your know edge, would Kim Canmpbell have
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1 been aware of your background?
2 A "' m not certain what Madam Canpbell was aware of
3 at the time, sir.
4 Q Now, regarding M. MIlntyre, when did he get into
1035 5 t he process?
6 A | have now |l earned that, | know that M. Mlntyre
7 was retained by Mnister Canpbell in |late 1990.
8 Q You say you've now | earned.
9 A Well, | learned after the retention.
1035 10 Q Do you know how much after?
11 A Probably wi thin days.
12 Q And where woul d you have been in the process at
13 that time?
14 A At that time | had conmpleted ny report.
10:36 15 Q In ternms of --
16 COMM SSI ONER MacCALLUM: This is late '90
17 did you say? Did | hear you right?
18 A Yes.
19 COMM SSI ONER MacCALLUM: Okay.
1036 20 BY MR. WOLCH:
21 Q In terms of -- I'"mnot sure if we call him Justice
22 Mcl ntyre or M. Mlintyre, he was retained as
23 private counsel ?
24 A Yes.
1036 25 Q And he was paid by the government for an opinion?
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1 A Yes.
2 Q It's not |Iike he was a judge being asked anyt hi ng,
3 he was a private |awyer being asked for a | egal
4 opi ni on?
1036 5 A He was in private practice at the time, yes.
6 Q Who woul d have had access to him?
7 A Excuse me, sir?
8 Q Who woul d have access to himto get counsel, that
9 is Campbell, you, Rutherford, MacFarl ane, Corbett,
1036 10 who had access, what -- what was the chain?
11 A | don't know, | -- it would be specul ative. I
12 suspect that M. Rutherford may have retained, or
13 may have had contact with him certainly there was
14 a neeting attended be M. Rutherford, M.
1037 15 MacFar | ane and nysel f. In terms of the
16 circumstances of his retainer, | don't know.
17 Q To your know edge, would he and Canpbell have had
18 direct communi cation?
19 A | don't know. | suspect there may have been but |
1037 20 -- it's -- you're asking the wrong person.
21 Q Well, all | can do is ask you for your know edge,
22 but you have no know edge of Canpbell and MlIntyre
23 tal king to each other?
24 A | have no direct know edge of it or indirect
1037 25 knowl edge of it, sir, | just don't know.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39265
1 Q So you never saw reports or documents of any Kkind
2 of conmmuni cation between the two of then?
3 A That's correct.
4 Q Okay.
1037 5 A Certainly not at -- just a m nute. | may have
6 seen a letter after the event, after the -- but
7 certainly not at that time.
8 Q |'"m primarily concerned during the inmportant tinme
9 of deci si on- maki ng. " mjust interested, then, as
1038 10 to who woul d have been responsible, if anybody,
11 for furnishing M. Mlintyre with the material to
12 make his decision?
13 A | was.
14 Q VWho was -- that was just you?
1038 15 A On the direction of M. Rutherford and possibly
16 M . MacFarl ane.
17 Q OCkay. So you would be the only one that would
18 give himthe material to consider?
19 A | wouldn't say | was the only one, but | was
1038 20 certainly asked to provide himwth certain
21 materials, and | did.
22 Q And anybody else could go to him and say whatever
23 t hey wanted, there is no chain of authority or
24 what ever ?
1038 25 A Well | know that there had been contact with the
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1 Assi st ant Deputy Attorney General M. MacFarl ane
2 at the time, and the Associ ate Deputy Attorney
3 General M. Rutherford at the time, but | took ny
4 instructions fromthem
1039 5 Q And what did you understand his role to be?
6 A | understood that he would be providing an opinion
7 to the Mnister of Justice in relation to the
8 Section 690 application of David M| gaard. The
9 details of that opinion and the specific questions
1039 10 t hat were asked were matters between retaining
11 counsel and M. Mlntyre.
12 Q But was there any thought given to the M| gaard
13 position being properly put before Justice
14 Mcl ntyre?
1039 15 A Yes.
16 Q And then why wasn't there an opportunity for the
17 M | gaards to put their position before Justice
18 Mcl ntyre?
19 A The M | gaards' position, as set out in various
1040 20 letters, were included in the materials that were
21 sent.
22 Q So you're saying that Mlgaard's |letters were
23 given to Mclntyre?
24 A Yes.
1040 25 Q You're sure of that? All those letters saying
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1 about simlar act and "Larry Fisher did it" and

2 t hat ?

3 A In fact your Septenber 10th, 1990 letter, yes.

4 Q But you do agree that oral persuasion can be very
1040 5 hel pful in advancing a cause?

6 A On occasion, yes.

7 Q And you woul d be, of course, present to articul ate

8 your view, for exanple, of the Larry Fisher

9 evi dence, and the fact that it wasn't sim |l ar act
1041 10 evi dence; that was sonmething that you had access

11 to Justice Mclntyre about if you so wi shed?

12 A | -- your question contains an assunption of

13 facts, sir, about how Justice MIlntyre arrived at

14 his opinion. This was not a debate. | was asked
1041 15 to provide certain information and | had provided

16 it. He gave his opinion to the m nister.

17 Q Was he actually consulted because your departnent

18 truly wanted an opinion or was he consulted

19 because of the media pressure and the perception,
1041 20 as you saw it, that the M| gaards were not being

21 treated fairly?

22 COMM SSI ONER MacCALLUM: Just a 'sec.

23 MR. FRAYER: Just before the question is

24 answered, this is really getting very, very close
1041 25 to the line set out by Chief Justice Laing in his
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j udgement on the judicial review.

COWM SSI ONER Mac CALLUM: | think we're
right there, M. Wblch.

MR. WOLCH: | agree |I'm very close but |
don't think I'mthere.

MR. FRAYER: Well, and very close to the
line, in fact it's indeed starting to encroach
over that |ine because it's now getting into the
i nternal managenment, internal workings of the
Department of Justice.

COWMM SSI ONER MacCALLUM:  Well the very word
"reasons” was in the judgenment, M. Wl ch,
don't know how you can go any further.

MR. WOLCH: Perhaps, if M. Frayer wll sit

down for a mnute, |I'Il ask nmy next question. He
may want to object. This is where | was going.

MR. FRAYER: "1l stay here. | can use the
exerci se.

MR. WOLCH: Pull up 151787. Now this is a
document from Bruce MacFarl ane to the deputy
m nister, and | do wish to question M. WIIlians
about paragraph 3, in which it says:
"In this case, there were allegations or
comments about the Departnments' handling

of the case. Mcl ntyre's advice was
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sought only to deal with the possible
perception created by the coments
made. "
| feel that's inportant as to -- and | do wish to
ask if that was the understanding, that Justice
Mcl ntyre was just for perception, and | think
it's relevant and important to the hearing, and
"' m not sure how that clashes with the decision.

MR. FRAYER: I --

MR. WOLCH: It's not advice given, it's the
reason for action.

COWMM SSI ONER MacCALLUM: The reasons, as |
said, was right in the judgenment that we put up
yest erday.

MR. FRAYER: This is clearly one of these
documents that is clearly between federal
officials, fromthe deputy mnister to Bruce
MacFarl ane, and this is a document which is one
on which privilege was waived but, once again,
it's subject to the constitutional restraints
i mposed by Chief Justice Laing in his -- in the
judicial review decision.

MR. WOLCH: M . Comm ssioner, | appreciate
what ny friend is saying, but it seens to ne

absurd that, as a Comm ssioner, you are going to
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1 be asked for advice on how to handle these

2 matters, what to do, and to | ook at how things

3 are handled in a broad sense, for possibly

4 recommendati ons on how future 696's should be
1044 5 handl ed. We have this docunment in front of us,

6 it's given to us, and we're now being told we

7 can't better understand what it meant?

8 MR. FRAYER: We have the mnister's letter

9 in response to the first application that makes
1044 10 reference to the retaining of M. MlIntyre and

11 the seeking his advice and it sets out there, in

12 a very general sense, the reason why the m nister

13 did it. This is going into nmuch more detail

14 behi nd those reasons and | think, with respect,
1044 15 is within the Laing decision.

16 COMM SSI ONER MacCALLUM: M. Hodson has

17 some material there.

18 MR. HODSON: Yes, |I'msorry, | would just

19 indicate that if you could call up 001529. This
1045 20 is the M nister Campbell's decision that

21 M. Frayer referred to, and go to the second

22 page. | "' m not sure whether this assists M.

23 Wol ch, and -- but the subject is tal ked about.

24 If you can call up the, about two-thirds of the
1045 25 way down that paragraph where the mnister, in
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1 her letter that has been made public, explains:
2 "In view of the allegations that were
3 made, senior officials concluded that,
4 in the particular circunmstances of this
10145 5 case ...",
6 etcetera, that touches on that. "' m not sure if
7 t hat provides a better avenue in for M. Wblch
8 that's not objectionable.
9 MR. WOLCH: Fine. Well, it does, and |
1045 10 appreciate that, but | --
11 COWM SSI ONER Mac CALLUM: | guess there is
12 no argunment about that having been one of the
13 reasons for the engagenent of M. Mlintyre.
14 MR. WOLCH: | --
1045 15 COWM SSI ONER MacCALLUM: Are you suggesting
16 that there were others, M. WlIlch?
17 MR. WOLCH: | think, later, we may take a
18 different view as to whether there were others,
19 but | see your point, M. Comm ssioner.
10:46 20 COMM SSI ONER Mac CALLUM: Well, yes. ' m
21 afraid my hands are tied, M. Wblch. | mean
22 there is no argument made at this time about the
23 rel evance of your question, it's sinmply the fact
24 t hat we nust abide by the decision of the Court
1046 25 of Queen's Bench, and that's that.
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MR. FRAYER: Thank you.
COWMM SSI ONER MacCALLUM:  Thank you.
BY MR. WOLCH:

Well, perhaps | m ght refer you to another
document. After the first turn-down by Canpbell
there was quite a bit of furore, obviously, from
t hose supporters of David M| gaard; correct?
Yes.
| think one of the conmplaints that | think perhaps
you have voiced, or the mnister herself has
voiced, is that the reporting of her turn-down was
somewhat one-sided; would that be a fair, fair
comment? |I'll help you a little bit if you like,
but you fol ks were saying that all they were
reporting was the reaction, that it was wong, it
was m staken, as opposed to the merits of why Kim
Campbel | turned David down. Now was that your
view or did -- | thought | heard you express that,
but maybe not ?
My view was that insufficient attention had been
paid to the reasons set out in the letter which
tended to dispel some of the factual assertions
t hat had been publicly nmade while the application
was being assessed. It was difficult for the

public to understand, in the face of headlines
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1 whi ch shouted that there was scientific evidence
2 t hat exonerated David M| gaard, that key witnesses
3 had |lied, and that there were other shortcom ngs
4 in terms of what factual foundations remained to
1048 5 support the conviction. Many of the things that
6 we di scovered either weren't reported or weren't
7 fully understood.
8 Q Wel | perhaps | m ght suggest, M. WIIlians, that
9 t he public understood it better than you did, the
1048 10 public understood that a witness had |ied, the
11 public understood that Fisher did it, the public
12 understood all that?
13 A But that assertion of fact that the witness |ied
14 was not borne out by what | considered the facts,
1048 15 sir.
16 Q Well, at that time, but surely now you agree that
17 Ron W lson |ied?
18 A At what point in time?
19 Q On his first --
1048 20 A In the --
21 Q On his first recantation?
22 A ' m sorry?
23 Q On his first recantation to the police on May 24th
24 and 3rd?
1049 25 A To the extent that M. WIlson's testinmny was
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1 confirmed by other evidence and other witnesses, |
2 had no reason to disbelieve him It is difficult
3 some many years after the event, having regard to
4 the many twi sts and turns of M. WIlson's
1049 5 testinony, to say at this point that he didn't
6 m stake the truth or didn't -- wasn't confused at
7 some point or another, but --
8 Q So you're saying you still cling to the belief
9 that David M| gaard confessed to a murder to Ron
1049 10 W | son?
11 A | did not cling to that belief.
12 Q Isn't that crucial?
13 A M. WIson nade certain statements that was
14 beli eved by the jury.
1049 15 Q But whether the jury believed it or not, do you
16 not now believe it's a lie?
17 A |, quite frankly, haven't considered it in the
18 context of whether or not it was true or not. | t
19 wasn't for me to decide.
1050 20 Q No, but even now you are not prepared to say that
21 W lson |lied when he inmplicated David M I gaard in
22 t he murder, even today?
23 A Even today, sir, in considering M. WIson and
24 what ever testinmonies he provided | exam ned the
1050 25 contentions that he made in relation to being
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1 mani pul ated and coerced by police in the context

2 of the circunmstances giving rise to that. It's

3 not for me to make any kinds of judgements as to

4 whet her or not individual pieces of testinmny by a
1050 5 witness at trial is alie or is not a lie. That

6 is a decision for the adjudicator, whether it's a

7 jury or a judge.

8 | can say, in relation to

9 i ssues raised on application, whether or not there
1051 10 are facts to support that particular contention or

11 not, and that is the scope, and that is how | saw

12 my role, and | continue to see nmy role in that

13 fashi on.

14 Q M. WIlliams, you're aware that Ronald W I son's
1051 15 very first statement to the police, which appeared

16 to be credible to some, had nothing in it renmotely

17 connected to Gail Mller?

18 A That's correct.

19 Q Ckay. Looking at it now, did he have any reason
1051 20 to hold anything back, any particular reason to

21 hol d anyt hi ng back about the Gail M Il er murder?

22 A You woul d have to ask him  There are certain

23 suppositi ons one can make; one, that he was afraid

24 to get into contact with the police; two, he was
1051 25 afraid to put himself at or near the killing
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1 because it m ght shift suspicion to him but those
2 are all speculation, sir.
3 Q M. WIliams, now that you know that David
4 M | gaard didn't do it, none of that can possibly
1052 5 be a fact?
6 A Why not ?
7 Q Well you still think that WIson and M I gaard were
8 at the scene of the murder; is that what you are
9 sayi ng?
1052 10 A There is no evidence to dispel the fact that they
11 got stuck in an alley at or near where the body
12 was di scover ed. Whet her or not David M Il gaard
13 is -- you know, commtted nurder, that's not the
14 issue, but it's quite possible that they were
1052 15 stuck in that location. That was the evidence at
16 trial and there is no evidence, that | am aware
17 of , that dispels the correctness of that.
18 Q What evi dence supports it?
19 A The testinony of Nichol John, the testinony of
1052 20 W | son about the |ocation, about the |ocation of
21 where the car was and its proximty to the funeral
22 home and the proximty to the church.
23 Q So you still believe they were stuck there and --
24 at the time of the nmurder?
1053 25 A | believe what was on the transcript. | make no
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1 personal judgenment, but that's what the transcri pt

2 says. |, you know, it's not -- it's not for me to

3 deci de.

4 Q But it was for you to decide because you
1053 5 recommended never re-opening this case; didn't

6 you?

7 A There was a recomendation to the M nister of

8 Justice and the m nister made a decision, sir.

9 Q No, but that was over your objection, you never
1053 10 wanted to re-open this case ever; is that not a

11 fact ?

12 A | did make recomendati ons to the mnister but

13 t hat decision wasn't for me to make.

14 Q My question is so sinple.
1053 15 COMM SSI ONER Mac CALLUM: | know it's so

16 sinple, but it's also proscribed.

17 MR. WOLCH: Sorry.

18 COMM SSI ONER Mac CALLUM: I f the

19 recommendation to the mnister is not advice, M.
1054 20 Wbl ch, what is it?

21 MR. WOLCH: Okay.

22 BY MR. WOLCH:

23 Q Leavi ng out your recomendation -- and if | may,

24 M . Comm ssioner, please help me on this one --
1054 25 | eavi ng out your recommendation to the mnister, |
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1 don't want to know about that, was there any point

2 in time where you personally, based on your

3 investigation, felt that this case requires

4 re-openi ng?
1054 5 A What | can tell you, sir, is that, based on the

6 materials that | exam ned, | found no facts that

7 supported the allegations that were made.

8 Q So the answer to nmy question is "yes?" | just

9 want to be sure | have it right. At no time did
1054 10 you come to the conclusion that this case should

11 be re-opened?

12 A While | was asked to assess the case, and that is

13 primarily in relation to the first application,

14 i nvestigated the factual foundations giving rise
1055 15 to the grounds, | found in many instances that

16 t hey were not supported.

17 Q So the answer to ny question is "yes"?

18 A If you wish to take it that way, yes.

19 Q Al'l it requires is a "yes" or "no". | just want
1055 20 to draw to your attention an interview, | believe,

21 of -- well, it is of Kim Canmpbell after her

22 deci si on. | don't know if you've seen it before,

23 but it's document 333676. This would be October

24 the 7th of 1991, "Scrum', it says; have you seen
1056 25 t hat before?
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| may have, sir, yes. | have seen several scruns
in which the mnister was questioned by reporters.
Okay. The question is posed:

"Q Have you made any appointnments to nmeet
with Ms. M| gaard?

R: | think it would be inmproper for nme to
meet with her."

And t hen:

"Q Are you going to be sending this review
to a third party, as you did with the
previ ous one?

R: | will indicate what the process is when
| indicate the result. It will come to
my desk | am the final decision maker so
there is no referring out after that at
all. Any advice that | have obtained, |
have obtained up till now and when it is
on nmy desk | make the decision.

Q: When the file is finally closed or
reopened is there any problem with
rel easing sone of the materials?

R: Well, you have to understand the point |
tried to make in the House is that | am
able to reach out quite broadly beyond

normal processes to try and determ ne
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1 the situation so there are some aspects
2 of the file that are governed by privacy
3 | egi sl ati on where people are prepared to
4 speak to our Council for exanple on the
1057 5 condition that their views are held
6 confidenti al . It is a very difficult
7 situation. Wth respect to the release
8 of a legal opinion (of M. Maclntyre), |
9 have consi dered whether that is
1057 10 appropriate or not, it would require
11 wai ving solicitor-client privilege to do
12 t hat . It is not inpossible to do that,
13 my main concern is the public
14 credibility of the process which |
1057 15 believe to be scrupulously fair. If in
16 order to insure public perception that
17 we are fair | had to do that | would
18 certainly consider doing that. It would
19 be a great precedent, normally the
1058 20 government does not release its |ega
21 opi nions."
22 So you have Kim Canpbell saying that, to ensure
23 public perception that they are fair, she would
24 consi der releasing the Mclntyre materials; do you
1058 25 see that?
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1 A Yes, | see it.

2 Q And, if we can go to the next page, the questioner

3 says:

4 "Q We could always go through John Grace
1058 5 and get 1t?"

6 | believe M. Grace would be the information,

7 public information man, or whatever you call hin?

8 A He was the Information Comm ssioner at the tine.

9 Q Yeah. And the response is:
1058 10 "R: Well | mean no, you can't get it, it's a

11 matter of Solicitor-client privilege...

12 whi ch is about the only privilege

13 all owed by the law and if you are in

14 trouble with the law in fact you will be
1059 15 glad of it, I know you never will be.

16 But... it is something | have

17 consi dered, one of the reason why for

18 exanple why | will not meet with the

19 principle in cases |like these is that |
1059 20 deal with about 30 of these applications

21 every year. Every person who applies

22 must know ...",

23 etcetera, etcetera. Now | 'm interested to know,

24 the mnister says how i nportant solicitor/client
1059 25 privilege is, do you see that? She is sort of
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1 saying, well, if there is a perception that this
2 was done wrong we m ght consider releasing
3 Mclntyre's material. Okay. And just so the
4 record is clear, the allegation in letters
1059 5 everywhere has been that MIlntyre was given the
6 wrong material and M| gaard didn't have access,
7 that's been in letter after letter, so there is
8 that, and in spite of that there is still no
9 rel ease, yet the mnister enphasizes the
1100 10 i mportance of solicitor/client privilege. Why is
11 it that your department requires the applicant to
12 wai ve privilege?
13 A The applicant is seeking an extraordinary remedy
14 in circunmstances in which the courts have already
1100 15 adj udi cated guilt. An extraordinary remedy which
16 seeks to overturn the decision of the courts,
17 usually confirmed on appeal, signals a need for
18 the fullest disclosure, including the waiver of
19 solicitor/client privilege, so that investigating
11.00 20 counsel can speak to the defendant's counsel and
21 find out --
22 Q Truly --
23 A -- matters relating to the application.
24 | understand m nister's
11.01 25 concern, that has been the policy, and beyond
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1 t hat, beyond the practical need to obtain
2 information from defendant's counsel, know ng that
3 waiver is required in order to speak to counsel
4 for the defendant, or in this case the applicant,
1101 5 that's required.
6 Q But you would agree that it's fundamental in our
7 jurisprudence that, when a person is charged, they
8 shoul d be able to confide in their |awer fully
9 confident that it is confidential to the ultimte
1100 10 extreme?
11 A It's confidential, sir, until such time as that
12 person wi shes a remedy which is beyond the nornmal
13 Court process, which calls for an extraordinary
14 remedy, and which calls for the favourable
1100 15 di scretionary powers given to a mnister of the
16 Crown. At that point in time there is no, quote,
17 "interest to protect" because that person has been
18 convi ct ed.
19 Q Well | guess, M. WIlliams, what | am saying is on
11.02 20 one side we're tal king about an accused person who
21 pl aces their confidence in their defence counsel,
22 their trust, that they can say whatever they want,
23 yet that on the other side of the coin you have a
24 fellow who is paid by the government, by the
11:02 25 t axpayer, to give a legal opinion to an el ected
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1 representative and we can't know, it's somehow got
2 to be guarded; do you not see a little bit of
3 hypocrisy in that?
4 A There's an irony, but there are two different
1102 5 circumst ances. No one involved in the crimna
6 adm nistration of justice at the trial and
7 appell ate |l evel requires a defendant or an accused
8 to waive solicitor/client privilege, but once the
9 matter is at an end, once conviction has been
11:03 10 regi stered and the person has exhausted all of
11 their appellate remedies and that person stil
12 desires an extraordinary remedy fromthe
13 executive, then the normal considerations that you
14 have during the adjudicative process, which
11.03 15 i ncludes the safeguards of solicitor/client
16 privilege, those no | onger apply.
17 Q Well, M. WIllianms, | can appreciate that there
18 may be times you have to talk to defence counsel.
19 For example, "M . Tallis, did you get disclosure
11:03 20 of this or that or this or that", that's -- makes
21 sense, but "M . Tallis, what did David tell you" |
22 suggest is not necessary to do a 690 review, and
23 it's not appropriate, and you're saying that you
24 think it should continue to be the case?
11:04 25 A Yes.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39285

1 Q Is it currently the case?

2 A Excuse me, sir?

3 Q Can anybody take a 696 today and keep their

4 confidential neetings with their |awyer private?
1104 5 A | believe a waiver is usually requested. A |ot

6 woul d depend on the issues.

7 Q There was consi derable publicity attached to the

8 meeting between Joyce M| gaard and Prime M nister

9 Mul roney, you will -- you would recall that?
11.05 10 A | read about it, yes.

11 Q Well, did it cause you concern when it happened?

12 A Not undul y.

13 Q Any concern?

14 A Ms. MIlgaard was free to nmeet with any politician
1105 15 she chooses, no.

16 Q Wel |, except Kim Campbell ?

17 A That's a decision for M nister Canpbell. The

18 timng and the circunstances is up to the

19 m ni ster.
11.05 20 Q What, if any, effect did that nmeeting have on you?

21 A M nister -- Ms. Mlgaard's meeting with --

22 Q Well the Prime M nister was getting involved?

23 A Well certainly, certainly to the extent that the

24 PMO s office is involved, it hastens our step in
11.05 25 the sense that there were calls for us to expedite
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1 our work, and we were certainly aware of the
2 public attention that this application had
3 generated, and we continued to work as quickly as
4 we could but as thoroughly as we had to.
1105 5 Q And did you feel that he was underm ning your
6 process --
7 A No.
8 Q -- by showi ng synpathy to David?
9 A The expression of conpassion by the prime mnister
11.06 10 doesn't underm ne our process.
11 Q But it was public opinion that was exceptionally
12 i mportant to your departnment?
13 A As framed, the answer would be no. | think the
14 department was concerned that incorrect reporting
11.07 15 of certain facts ran the risk of |essening public
16 confidence in the process.
17 Q | think the evidence is, and | think Murray Brown
18 testified to it, and perhaps others, that without
19 the public pressure and the media reporting, there
11.07 20 never would have been a remedy granted?
21 A Well, that may be M. Brown's view. It's not
22 m ne.
23 Q Well, doesn't the order even say that, because of
24 perception; that is, the order-in-council?
11:.07 25 A It may well, sir, but that's -- what the order
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1 says and how you framed it are two different

2 t hi ngs.

3 Q Well, M. Comm ssioner, |'mnot going to pursue it

4 necessarily, but | do wish to express ny
1107 5 frustration that we have a meno saying that.

6 COWM SSI ONER MacCALLUM: ©Oh, | was just

7 about to interject on the subject of your, the

8 accuracy of your recall of the evidence. | t

9 wasn't related to the question of constitutional
1108 10 limts at all.

11 MR. WOLCH: No, | tried to frame it that

12 way - -

13 COWM SSI ONER Mac CALLUM: No. So go ahead,

14 what ever it was you were going to ask.
11:08 15 BY MR. WOLCH:

16 Q Would it not be fair that your view was, has been

17 that there should be no review, any contrary view

18 was predicated on clearing up the public

19 perception, not the merits, the public perception,
11.08 20 the entire public is wong, they are all either

21 stupid or msinformed or ill-advised, they are all

22 wrong but us and we're going to have to do this

23 only because we have to teach them a | esson or

24 teach them the real facts. Isn't that where your
11:09 25 department was at?
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1 A It was not. This is where we were at. We had

2 received the first application which contained

3 four or possibly five grounds. When we

4 investigated those grounds, we found that the
1109 5 factual foundation had not -- wasn't there. W

6 were severely criticized because of our, quote,

7 "secrecy" about the length of time that it took

8 and we were hanstrung by a number of rules that

9 were there to protect Canadi ans concerning the
1109 10 di scl osure of information. When the second

11 application arrived, there was a certain

12 realization that to provide the sane type of

13 assessnment as we did in the first application

14 woul d have with it the prospects of additional,
1110 15 the same types of hamstrung in that we were unable

16 to publicly respond to m stakes that were

17 per petuated sonmeti mes by your co-counsel in the

18 public domain and an attenpt was made | think in

19 the final result to find an assessment mechani sm
11:10 20 t hat was public, that was transparent and that

21 woul d permt the mnister to get the best advice

22 possi bl e.

23 Q Isn't that what the M| gaard group was al ways

24 asking for, that it not be done behind closed
11:10 25 doors or with M. MIlntyre or whatever, that it be
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1 done in an open forum? Isn't that what was al ways
2 asked for?
3 A That's not what | understood was asked for. \What
4 was asked for was a renmedy and if the M| gaards
11211 5 had received a favourable remedy in the first, |
6 t hi nk that would have been the end of it. As it
7 turned out, the remedy was not to their 1iKking.
8 Q Why do you say that?
9 A Because it was deni ed.
1111 10 Q Oh, the remedy. Okay, | see what you are saying.
11 | m sunderstood you. Was there any real
12 di fference between the first application and the
13 second?
14 A Yes.
1111 15 Q What woul d that be?
16 A Well, you expressed it in your own words, sir.
17 Q Well, first of all, let's face it, putting in the
18 same application again wouldn't carry nmuch wei ght
19 would it?
1111 20 A Reappl ying on the same grounds woul d not increase
21 t he success unless there were additional facts
22 t hat were not presented in the first application.
23 Q Okay. And what were the additional facts in a
24 general sense?
1112 25 A Well, there were additional details and nore,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39290
1 shall we say, a different approach with respect to
2 the -- not just the identification of Larry Fisher
3 as the killer, but that was the thrust of the
4 second application, Larry Fisher.
1112 5 Q But Larry Fisher was part of the first
6 application.
7 A Yes, as of February of 1990 he was.
8 Q Did you ook at it from your view as a fresh
9 application or just the old application just
1112 10 restated a bit?
11 A It was a new application.
12 Q So you are saying that the difference was that
13 Fisher was just a little more emphasi zed?
14 A It was your application, M. Wbl ch.
1113 15 Q No, |'m asking how you viewed it when you got it.
16 A Well, certainly the thrust of the application had
17 to do with Larry Fisher, and certainly there were
18 ot her grounds advanced, but that was the thrust of
19 it.
1113 20 Q M. WIliams, what role, if any, does the famly
21 of the victimplay in a 690 application? Wen |
22 poi nt out that you have a famly who has been
23 per haps conforted with the thought that a killer
24 is behind bars and in nost cases they would be
1113 25 firmy convinced of it because that's sonmething
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t hat people want to believe as human beings, you
want to believe that the killer is behind bars,
what influence do they have on your assessments?
COWMM SSI ONER MacCALLUM:  The famly -- oh,
the victim |'msorry.
MR. WOLCH: The victim
COMM SSI ONER MacCALLUM:.  Yeah.
MR. WOLCH: ' msorry, Gail Mller.
The famly of the victim?
BY MR. WOLCH:

Well, yeah, Gail Mller's famly. Again, if |

may, just before you answer that, if you pul
up 160024 - -
COMM SSI ONER Mac CALLUM: | think there's

too many digits there.
MR. WOLCH: 160024.
COWM SSI ONER Mac CALLUM: Oh, | heard 162,
sorry.
MR. WOLCH: 160024.
COWMM SSI ONER MacCALLUM:.  Okay.
BY MR. WOLCH:
Here's the headline, Fam |y of victim backs

M | gaard, 'Staggering' evidence points to known

rapi st, and then there's an article bel ow, Brutal

rapes follow pattern, And MIler nmurder fits, and
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1 this is August the 11th of '"91 in the W nnipeg

2 Sun. Is this the kind of media coverage you were

3 conpl ai ni ng about ?

4 A No, that's not the kind of media coverage | was
1115 5 conpl ai ni ng about .

6 Q It's pretty --

7 A What your question was, what's the role of

8 the famly --

9 Q Well, here you've got --
11:15 10 A -- in the Section 690 application? To the extent

11 that famly members provided evidence at trial and

12 t hat evidence is inportant to the assessment of

13 the issues, certainly we would | ook at that

14 testinony, but in this particular case, the famly
1115 15 of the victim played no role.

16 Q So you wouldn't be conscious of their feelings

17 that they mght |like to know for sure that they

18 have the right guy or --

19 A | mean, that's usually an issue for the prosecutor
11:15 20 and the prosecution during the trial, but

21 certainly once the conviction has been registered

22 and there's an application for mnisterial review,

23 the famly's feelings don't enter into -- or the

24 victims famly's feelings are not the prime
1115 25 concern.
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1 Q | didn't say prime concern, | mean any concern
2 t hat you have of the victims and, you know, the
3 synpathy to the MIler famly, what they have been
4 t hrough is --
1116 5 A Certainly we're all --
6 Q | haven't finished the question.
7 A We're al ways - -
8 COWM SSI ONER Mac CALLUM: He hasn't finished
9 hi s questi on.
11:16 10 A "' m sorry.
11 COMM SSI ONER Mac CALLUM: Yeah.
12 BY MR. WOLCH:
13 Q The MIler famly has been put through a conplete
14 ni ghtmare of this matter being kept alive all
1116 15 t hese years, we know that, it's horrible for them
16 and I'm just wondering why their concern, when
17 t hey say, "hey, we're worried about this
18 conviction," that that m ght not factor into
19 whet her it needs a public airing or needs at | east
11:16 20 sonme review, a transparent one to satisfy the
21 famly that the right killer is behind bars.
22 A Sir, while |I can appreciate the concerns of the
23 famlies of victims across Canada whose assail ant,
24 accused, you know, have claimed innocence, our
1117 25 process in terms of 690 does not place their
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1 concerns above the concerns of the need to have an
2 orderly process for review ng convictions that are
3 claimed to be wrong.
4 Q " m not --
1117 5 A And quite apart fromthe result in this case, the
6 process that had been utilized deals with famlies
7 and deals with cases quite apart from on a much
8 wi der basis, so yes, there is concern and
9 consi deration for the feelings of the famlies of
1118 10 victims, but that consideration and concern does
11 not trunp and replace the need to have a process
12 whi ch works for famlies or for a wi der spectre of
13 society.
14 Q M. WIlliams, |'m not asking it to trump or
1118 15 overtake or be predom nant, |'m just asking
16 whet her it should be a factor or would be a factor
17 in the overall picture, and if | may take you to
18 279671, and here's what you end up with --
19 279671 -- you see the famly says, Gail Mller's
11:19 20 younger brother says:
21 "We want to know (who commtted the
22 mur der) . | don't know why they (the
23 authorities) don't want to know. \Why
24 shoul d one guy have to suffer while the
11:19 25 ot her guy goes free?"
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1 And you have Lloyd MIler quoted as well, saying:

2 "...he is disturbed at the handling of

3 t he case. In particular, he wonders how

4 the police could have either overl ooked
11119 5 or ignored evidence pointing to Larry

6 Fisher as the killer."

7 So ny question is, do you in the 690 take into

8 account the famly, some sort of reaching out to

9 themto say |l ook, this is what we're doing, |
1119 10 want to inform you of what we're doing, what are

11 your views, just as a matter of decency and

12 conmpassi on?

13 A As a matter of decency and conpassi on, we would

14 certainly, if the situation called for it, reach
1120 15 out to the famly. Ordinarily we don't contact

16 the famlies unless they are required to be

17 contacted because they have evidence that's

18 relevant to the 690 application.

19 Q A different topic for you. What part, if any, did
1120 20 David's so-called psychiatric history play in your

21 del i berati ons?

22 A Excuse me?

23 Q What part if any did David's so-called psychiatric

24 background play in evaluating his application?
1121 25 A Very little.
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1 Q Pardon ne?
2 A Very little, if any. David's psychiatric history
3 | think -- mainly we | ooked at the grounds that
4 wer e advanced, not at David's psyche until, that
1121 5 may have been brought up much later | think at the
6 reference when sone of the files, the penitentiary
7 files were brought up, but in ternms of the first
8 assessnment, | don't think we asked for it or got
9 it.
1121 10 Q But when you did see it, |I think you would have
11 | earned that David had no crimnal record and no
12 vi ol ence in his background, | think you would have
13 seen that, or did you?
14 A Well, | think that you are tal king about his
1122 15 crimnal record.
16 Q Well, he had no crimnal record and he had no
17 mention of violence in any of the reports that
18 we' ve seen.
19 A That's -- |I'm not prepared to debate it. | think
1122 20 a review of sonme of the juvenile records will show
21 that there were some brushes with the | aw.
22 Q Well, take auto, a joy ride, but |I'mtalking about
23 -- there's sonme hint of that, but violence?
24 A "' m not aware of any.
1122 25 Q So it didn't factor into anything?
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1 A No.
2 Q Let me ask you this, and this may be an unfair
3 guestion, but on a different case if you have
4 sonmebody asserting their innocence and their
1122 5 psychiatric background had no play in the trial,
6 it wasn't led, it wasn't entered, would
7 psychiatric records be relevant? Let's say you
8 came across sone disturbing psychiatric records
9 t hat played no part in the trial, zero, would they
1123 10 be relevant to your considerations?
11 A In a vacuum, sir, it's very difficult to answer
12 t hat question. | mean, the task of the Section
13 690 counsel |l ooking at a file is to investigate
14 t he grounds advanced. |f the grounds didn't touch
1123 15 on the psychiatric background and history of the
16 accused and that wasn't a live issue at trial,
17 unl ess additional new information brought it into,
18 or made it relevant, it would be surprising for
19 someone to look into it.
11:23 20 Q | want to take you to a point in time when you've
21 compl eted your investigation, and | don't think it
22 really matters if it's before the first or second
23 decision by the m nister because | think you
24 didn't change your mnd at all. Wuld I be
1124 25 correct on that point?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39298

1 A What really is important in relation to an

2 application isn't the mnd of the investigator,

3 sir, it's the mnd of the m nister.

4 Q | appreciate that, we'll deal with her mnd | ater,
1124 5 but in terms of your mnd, would it be fair to say

6 t hat you were of the view that David was guilty?

7 A M. Wlch, that is not a question that |'ve ever

8 addressed in terms of making an individual

9 assessment of the guilt or innocence of an
1125 10 applicant. The applicant cones to the m nister

11 havi ng been convicted and that's the starting

12 poi nt for any work that | do. | do not, have not

13 i mposed mnmy, quote, "personal" review of the facts

14 and put nyself in the position of judge in terns
1125 15 of applying or assessing 690 applications, that's

16 not the approach |I've taken and that's not the

17 type of question that | would frame. My question

18 woul d be having regard to the conviction that has

19 been registered, is there any basis to concl ude
1125 20 that a m scarriage likely occurred and that's the

21 basis upon which | proceed.

22 Q Did you view the mnister's role as that of a

23 j udge?

24 A The m nister performs a quasi-judicial function in
1126 25 maki ng a decision as to whether or not the
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1 m nister is satisfied that there is a basis to
2 conclude a m scarriage of justice occurred.
3 Q So she was basically acting as a judge?
4 A In that capacity, yes.
1126 5 Q And taking her fact finding fromyou?
6 A I n part, yes.
7 Q So your assessnent of the evidence is crucial?
8 A My assessment of the evidence is one of the
9 factors that the m nister takes into account. The
1126 10 evidence is there for the mnister to review.
11 Q But if you | ooked at all the evidence, finished
12 the investigation and concluded that David was
13 i nnocent, wouldn't you say so?
14 A If there were facts that supported a concl usion
1126 15 that there was a reasonable basis to conclude that
16 there was a m scarriage, | would say so.
17 Q Well, the media was reporting positive assertions
18 from many people that David M| gaard was innocent.
19 | take it you disagreed with that?
1127 20 A To the extent that those positive assertions were
21 based on an inconmplete or incorrect appreciation
22 of the facts, | did, yes.
23 Q It's not a matter of what they were based on, you
24 can get to the right conclusion for the wrong
1127 25 reasons. |f they are saying he's innocent, you
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1 just don't agree with it, you are not saying |
2 don't |ike your reasoning, you are saying | don't
3 I i ke your conclusion, aren't you?
4 A "' m not certain | understand your question, sir.
1127 5 Q ' m saying that there were positive assertions of
6 David's innocence which you didn't accept because
7 you didn't accept David's innocence. | think it's
8 sel f-evident.
9 MR. WOLCH: | think M. MLeod has --
11:27 10 COMM SSI ONER Mac CALLUM: Sorry.
11 MR. McLEOD: | think the difficulty that,
12 at least that |I'm perceiving, is that My Learned
13 Friend is attempting in a variety of ways to
14 sinply ask the question of M. WIllianms as to
1128 15 whet her or not his view was David M| gaard was
16 guilty or innocent and | think on many occasions
17 M. WIliams' response has been ny opinion, ny
18 personal view of the matter is not relevant, |
19 have a job to do and he provided the answer, and
11:28 20 it's just another way to |I think attenpt to ask
21 the same question that we've heard many tinmes so
22 far this norning and | think it would be
23 appropriate for M. Wblch to move on to anot her
24 matter. Thank you, sir.
11:28 25 COMM SSI ONER Mac CALLUM: Thank you, M.
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1 McLeod. M. Wbl ch?
2 MR. WOLCH: Well, | hate to think that you
3 woul d have recommended no action if you thought
4 the man was innocent, but, | mean, that's the
1128 5 converse of it. | just -- it was one of those
6 gquestions where | thought the answer was sinple,
7 it's sinply self-evident. | mean, if he wants to
8 | eave the inpression that he m ght have let it go
9 t hrough on an innocent person because of some
1129 10 formality or followi ng strict, whatever he was
11 followi ng, that's fine.
12 COMM SSI ONER MacCALLUM: Well, as
13 M. MLeod points out, he answered nore than once
14 that it simply wasn't his job to ponder
1129 15 i nnocence, the question of innocence, it was his
16 job to find the facts to |lay before the mnister
17 for her consideration on that subject and so
18 that's his answer.
19 BY MR. WOLCH:
1129 20 Q Okay. Well, looking at what you did find, you
21 interviewed Linda Fisher; correct?
22 A | did.
23 Q And your assessnent of her evidence was that it
24 wasn't very hel pful. l"mtying to cut it down,
1129 25 but --
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1 A My assessment was Ms. Fisher was a conscientious
2 woman who was concerned that perhaps her husband
3 had been a murderer. She canme forward, she
4 provi ded her evidence, she didn't strike me as
1130 5 havi ng any particul ar axe to grind, she was
6 troubl ed, and that she may have some information
7 t hat bore on the issue and she gave it candidly
8 and as frankly as she coul d. Her testimony to ne
9 or her answers signaled that she had a
11:30 10 recoll ection of events and she relayed that as
11 best as she could and | was grateful for her
12 answers. In the result, | think she was concerned
13 that maybe it was her knife that was used as the
14 mur der weapon and she described it as a
11:30 15 br own- handl ed paring knife. My information at the
16 time was that the nurder weapon was not a
17 brown- handl ed paring knife and that was that.
18 Q At the end of the day she wasn't of much val ue?
19 A Well, she didn't support the contention that her
1131 20 brown paring knife, or her mssing knife was the
21 mur der weapon, so in terms of her value, that's
22 for others to conment on, but --
23 Q Okay. And John Patterson, to his extreme credit,
24 has turned his Iife conmpletely around, the inmate
1131 25 who tal ked about Larry Fisher, you found that his
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1 evi dence was not of much val ue either?

2 A No, to the contrary. M. Patterson -- there was

3 an account in, | think it was The G obe and Mail,

4 that M. Fisher had, quote, "confessed", at | east
1131 5 t hat was one of the headlines in one of the

6 things, and ny job was sinmply to verify that that

7 was the case, and to the extent that M. Patterson

8 did not agree or affirmor confirm some of the

9 statements in the context in which they appeared
11:32 10 in press, then it did not support the headlines

11 t hat had been procl ai med.

12 Q And you questioned Larry Fisher as well?

13 A | did.

14 Q And that questioning was kept confidential; was it
11:32 15 not ?

16 A For a period of time it was not shared.

17 Q And it was released -- do you know when?

18 A At the | atest, October 1.

19 Q | believe it was released in the Suprenme Court, we
11:33 20 went through it the other day, that M. Beresh

21 raised it and the court directed it be disclosed.

22 A Then | stand corrected.

23 Q Now, taking the evidence of Linda Fisher, John

24 Patterson, the evidence of Larry Fisher, you still
11:33 25 had the simlar act evidence to consider; correct?
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Yes, or evidence that was described as sim/lar
act, yes.
Okay. And you say that it's not simlar act?
' m saying that there's some simlarities, but --
COMM SSI ONER MacCALLUM: M. Wblch, it
woul d help me if discussion on this subject
foll owed some precision. There's simlar act
evidence which m ght be adm ssible in a trial
which is subject to fairly well-defined
standards, whether used by the Crown or by the
defence. There is also simlar act evidence
whi ch m ght be consi dered obviously under Section
690 of the -- in a Section 690 investigation, and
| presume that the standard m ght be different,
al t hough I haven't heard anybody say that, so |
would Iike to know what we're tal king about here.
It's one thing for the Section 690 investigator
to make a decision that this would not be, in his
view, adm ssible in court, but is that the
guestion that he faces.

MR. WOLCH: Yes, | intend to do that,
M . Comm ssioner.

COWMM SSI ONER MacCALLUM:  Okay.

MR. WOLCH: In fact, | provided a copy of

some material |'m going to have put up in a
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1 moment .

2 BY MR. HODSON:

3 Q M. WIliams, tal king about simlar acts, | think

4 we all understand generally what they are, you
1135 5 have a fair understanding do you think?

6 A Yes.

7 Q And do you see a difference between the use of

8 t hem agai nst an accused as opposed to by an

9 accused, to point a finger at somebody el se?
11.06 10

11 A Yes, there is a different threshold that courts

12 will entertain if the evidence is being |led by the

13 Crown to establish the identity of the accused as

14 the culprit in a particular crime by reference to
11:35 15 ot her offences that can be specifically linked to

16 t hat accused, yes.

17 Q Okay. And what if an accused is saying "the other

18 guy did it"?

19 A The courts will entertain, based on the strength
11:36 20 of the evidence they may permt sonme evidence to

21 be led to signal that another perpetrator -- that

22 someone else other than the accused had comm tted

23 the crime for which that accused is charged.

24 Q Did you recogni ze, when you were evaluating this
1136 25 case, that there is a different standard?
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1 A Yes.
2 Q Do you understand the rationale for the standard?
3 A | believe | do.
4 Q Why do you think it's different?
1136 5 A Certainly, it's a different threshold when the
6 Crown is putting it on, because the probative
7 value has to outweigh its prejudicial effect.
8 That's on the Crown's standard.
9 Q Yes.
11:36 10 A There is a |ower standard when the accused is
11 offering the evidence to establish or to create a
12 reasonabl e doubt about his guilt.
13 Q | believe, and | haven't got it in front of me,
14 but in one of the letters to you, you were
11:37 15 directed to a book by Heather Leonoff in which she
16 poi nts out that when you're prosecuting sonebody
17 you've got the probative value and the prejudicial
18 to weigh, that is there is prejudice, but when
19 you're pointing the finger at a third party
11:37 20 prejudice is not a factor because the third party
21 isn't on trial. That seenms to be the |aw as |
22 understand it?
23 A | don't disagree with you.
24 Q Yeah. The -- it's not -- you can't prejudice a
11:37 25 third party because the jury isn't weighing their
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1 guilt or innocence, but the accused can be
2 prejudiced if the jury will be swayed so severely
3 by evidence that, in actual fact, the probative
4 value is mnimal or low, are we on the same wave
1138 5 | ength?
6 A Yes, | didn't disagree with you.
7 Q Now is it nmy understanding that your assessment of
8 the Larry Fisher simlar acts -- what -- first of
9 all, what threshold did you apply to say it
11:38 10 woul dn't help David M| gaard?
11 A Well, | think the first question that someone
12 | ooking at it would do is assess the acts which
13 are being advanced as simlar act to see whet her
14 there are points of, shall we say, conmparison with
11:38 15 the hom cide, and to exam ne whether or not there
16 are distinctive patterns that point exclusively,
17 or point towards that third person. There are a
18 number of factors that | would |look at to see
19 whet her or not one can say that there is a
11:39 20 signature there which --
21 COWM SSI ONER MacCALLUM: What, you mean
22 pointing to the accused, sir, when you said
23 "third person"?
24 A Yeah, pointing to the accused, or the person who
11:39 25 is now -- in this case it was David M| gaard
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1 saying that "these acts show that this is Larry
2 Fi sher, the culprit".
3 BY MR. WOLCH:
4 Q Okay. Let nme back up. The -- | sort of wanted to
1139 5 get, first, were you applying the standard for an
6 accused or for a defence assertion that somebody
7 else did it; which standard, if either, were you
8 applying?
9 A | applied the one for the defence.
11:39 10 Q So you didn't care about prejudice?
11 A Well, | didn't care about it.
12 Q Officially?
13 A Well, official wasn't going to be -- | was -- no,
14 | didn't care about it.
11:39 15 Q So we can take prejudice out of the equation, it's
16 strictly probative value?
17 A Certainly.
18 Q Okay. And you found it didn't have probative
19 val ue?
11:40 20 A My assessment was that there wasn't a sufficient
21 link to Larry Fisher to make that a basis for a
22 favourable review.
23 Q Now clearly in the public, through the M| gaards
24 or whatever, it was being asserted that this was
11:40 25 hi ghly probative and Fisher did it, etcetera,
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1 etcetera. That is some of the publicity you take
2 issue with | take it?
3 A Well there's lots of things that are asserted in
4 the press with which | take issue. | guess, in
1140 5 eval uating a 690 application, | evaluate it on the
6 basis of the evidence that's tendered and on the
7 basis of the research and the fact-finding that we
8 do. | do not evaluate it on published press
9 reports.
1141 10 Q l"m sorry, | got --
11 A | will use published press reports as a lead to
12 identify additional w tnesses that had not been
13 brought to our attention, but | don't get ny |aw
14 from The G obe and Mail, nor do |I get ny facts
1141 15 from the W nnipeg Free Press or the Sun.
16 Q | appreciate that. So on what basis did you
17 conclude or what didn't you see was simlar in the
18 MO of Larry Fisher?
19 A My overall conclusion, based on the factors that |
1141 20 | ook at, was that it was not simlar. And one of
21 the areas that | think was different was the | evel
22 of violence in those acts that preceded the
23 hom ci de, and also the |level of violence
24 afterwards, the use of a knife.
11:41 25 Q The use of a knife?
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Well some of the simlarities that were set out as
being identifiers for Larry Fisher | didn't agree
wi th.

Did you seek any other | egal opinion on sim]lar
acts froma |l aw professor or from a defence
counsel, something like that, specifically,

wi t hout giving them your opinions, ask them for a

fresh opinion?

| did not. | did do -- | reviewed the | aw, |
reviewed the texts, | reviewed the cases, | made
an assessnent, | may have discussed it with

col | eagues within the department.

Are you still of the view that it wasn't sim/lar
acts?
" maware that two of -- or three of the incidents

were admtted as simlar act at M. Fisher's
trial.

That wasn't ny question to you.

And, based on that finding, nmy view is -- when
you' re asking, you're asking whether or not ny
opi nion now, as informed by the |aw, has changed,

and yes, to the extent that a judge has admtted

some of those acts as simlar act, | accept that.
No, that was -- that was adm tted against the
accused.
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1 A That was adm tted against the accused, yes.
2 Q A high test. Okay. So are you saying you were
3 persuaded by their decision or are you still of
4 the view that it's not simlar acts?
11:43 5 A | ' m persuaded by that decision.
6 Q So you think it's right?
7 A | have no reason --
8 Q Wel |, people disagree with the decision all the
9 time.
10 A Yes.
11 Q The Supreme Court is five to four, half the
12 country is close to four.
13 A You have ny answer, | think it's right.
14 Q Well, also the Suprenme Court found it was sim/lar,
11:43 15 five judges?
16 A Well, | -- I'"mnot certain that the Supreme Court
17 made a specific finding of simlar act, but the
18 Supreme Court recommended that the mnister give a
19 remedy.
11:44 20 Q And Larry Fisher was the main reason; was it not?
21 A You -- you can argue that.
22 Q " mnot arguing it, I"mjust saying is it -- do
23 you di sagree?
24 A | think Larry Fisher and sone of the other
11:44 25 evi dence conbi ned provided a basis for the Supreme
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1 Court's ruling, yes.
2 Q But number one was Larry Fisher, can you not agree
3 with that, that Larry Fisher was the main reason
4 why the Supreme Court recomended that the
1144 5 conviction be quashed?
6 A | think, for argument's sake, we can agree with
7 t hat, yes.
8 Q Okay. And unless the evidence was adm ssi bl e,
9 then there is no reason to refer for a -- to
11:44 10 quash? | mean they are not going to quash it on
11 inadm ssi bl e evidence?
12 A No, | think what the Supreme Court said was that
13 he should get a new trial so that that evidence
14 could be brought before a jury.
11:45 15 Q Well clearly, M. WIlliams, if the evidence wasn't
16 adm ssible, there is no point?
17 A Well certainly, froma defence side, it would --
18 some of it would be adm ssible, yes.
19 Q Obvi ously. So we have five judges of the Supreme
11:45 20 Court, then we have Justice Allbright allowing in
21 three, --
22 COMM SSI ONER Mac CALLUM: Sorry, M. Wbl ch,
23 but you are not suggesting that the Supreme Court
24 was binding the trial judge, in a new trial, to
11:45 25 admt that evidence as simlar fact evidence?
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MR. WOLCH: No, |'m suggesting that, unless
they believe it is adm ssible, that a ruling
could not be possible.

COVMM SSI ONER MacCALLUM:  Well they thought
it mght be adm ssible, | suppose it was --
which, if accepted, m ght have affected the
verdict of the jury.

MR. WOLCH: Yeah, but if it was their view
it wasn't accepted, why would they ever quash the
convi ction?

COMM SSI ONER MacCALLUM:  Well, as a trial
judge, | would certainly bristle at the prospect
of the Supreme Court telling me how to make
evidentiary rulings.

MR. WOLCH: Well, | appreciate that.

COMM SSI ONER MacCALLUM: W th all due
respect.

MR. WOLCH: But | think it would be
persuasi ve and get back to them too. But, in any
event, |'m prepared later, in argunent, to say
that is an inference.

BY MR. WOLCH:
But in any event, three were adm ssible by Justice
Al l bright, that was upheld in the Court of Appeal,

by three nore judges, correct, and then
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1 application to the Supreme Court was turned down,
2 so it may be as many as 14 judges have all said
3 it's adm ssible, nine or 14, well, three, six,
4 seven, seven or 127

1146 5 A M. Wbl ch, you know, the point is certain judges
6 have held it to be adm ssible. | don't disagree
7 with that.
8 Q But you did disagree with it, you said it was of
9 no wei ght ?

11:46 10 A Well, at that time, that was ny view. Ct hers
11 have, shall we say in a judicial position, have
12 di sagr eed. That happens to those in the Crown
13 service often. Not everything that -- nmy view is
14 not al ways upheld by judges, and this is just

11:47 15 anot her example of that.
16 Q Well, let's look at it a little nore thoroughly.
17 If I could have the Court of Appeal deci sion.
18 Unfortunately, M. Comm ssioner, | don't believe
19 it's in the database.

11:47 20 COWM SSI ONER Mac CALLUM: The Court of
21 Appeal on Fisher?
22 MR. WOLCH: Yes.
23 COMM SSI ONER Mac CALLUM: Oh.
24 BY MR. WOLCH:

11:47 25 Q And this is at page 8 of 16 in the judgenent, and
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1 t he question posed is:

2 "DID THE TRIAL JUDGE ERR I N ADM TTI NG

3 SI'M LAR- FACT EVI DENCE?"

4 And if we can skip down to paragraph 48, | just
1147 5 brought that out to show where it starts, that

6 t hey descri be some of the acts, but if you can go

7 to paragraph 48, | think it's two pages down.

8 Ckay.

9 "The issue in respect of which the
11:48 10 evidence is proffered is the issue of

11 the identity of the person who caused

12 Ms. Mller's death. The Crown's

13 subm ssion is that the attacks upon the

14 three witnesses by the Appellant are so
11:48 15 simlar to the attack upon Ms. Ml er,

16 that it is likely that the same person

17 commtted all of them or to use the

18 words of Cory J. in Arp, it is

19 obj ectively improbable that the
11:48 20 simlarities are products of

21 coi nci dence. "

22 Par agraph 49:

23 "The Crown listed the foll ow ng

24 simlarities between the attacks on the
11:48 25 wi t nesses and the attacks on Ms. Ml ler:

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39316

1 a) The age and gender of the victins;"

2 t hat was information you had, is that not

3 correct?

4 A Correct.
1148 5 Q "b) A residential area - often the sane

6 one; "

7 that's informati on you had?

8 A Yes.

9 Q "c) In each case the victim were wal ki ng
11:48 10 alone in the dark with no one else

11 around and highly vul nerable;™

12 that's informati on that you had?

13 A Correct.

14 Q "d) Each victim was close to home when
11:49 15 attacked; "

16 that's informati on that you had?

17 A Well, for some of them yes.

18 Q "The Appellant ...",

19 Fi sher:
11:49 20 "... was not afraid to confront, drag,

21 struggle with and rape the wonmen in

22 areas immedi ately surrounded by occupied

23 houses. Neither was Gail Mller's

24 assailant.”
11:49 25 That's information you had?
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1 A Correct.
2 Q "The Appellant initiated his attacks by
3 wal ki ng past his victims then grabbing
4 them from behi nd. He then putting [sic]
11:49 5 hi s hand over their mouths and held a
6 knife to their throats or bodies. Gai
7 MIller's assailant was armed with a
8 knife. He applied considerable force to
9 t he area of her mouth and nose before
11:49 10 she di ed. Her right boot was m ssing
11 and there was a scratch on the back of
12 her right leg."
13 That's all information you had?
14 A Correct.
1150 15 Q "g) In each case the Appellant conpell ed the
16 victiminto an alley or an area between
17 houses; "
18 that's informati on you had?
19 A Certainly by the second application, yes.
1150 20 Q Ckay.
21 "The use or threatened use of a knife.
22 The Appellant did not just arm hinself
23 with a knife when he attacked his
24 victinms. He also threatened to use that
1150 25 knife. He variously threatened to stab,
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1 kill or cut the throat of whichever

2 victim he was attacking. Gail MIler

3 was stabbed, had her throat slashed and

4 she was killed;"
1150 5 that's informati on you had?

6 A Correct.

7 Q "1) In each case the Appellant concentrated

8 on threatening them with harm from the

9 knife if they made noise or resisted;"
1150 10 that's informati on you had?

11 A "' m not certain about that, sir. Certainly not on

12 the first application.

13 Q "j) In each case the Appellant had the victim

14 renove her coat and pushed her cl othing
1151 15 out of the way. The Appel |l ant was not

16 interested merely in a quick act of

17 forced vagi nal intercourse.

18 Not wi t hst andi ng the danger of detection,

19 he significantly prolonged his attacks
1151 20 by forcing his victinms to expose nost if

21 not all of their bodies to him before he

22 raped them So did Gail Mller's

23 assail ant. He coul d have raped her

24 sinmply by unbuttoning her coat, pulling
1151 25 down her underwear and conpleting the
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1 act . However, he close to forcibly
2 strip his victimon one of the col dest
3 mor ni ngs of the winter."
4 That's informati on you had?
1151 5 A | had information with respect to Gail Ml ler and
6 the circumstances of her assault, on sonme of the
7 others, | did not have that information.
8 Q Well they are talking here they had (V1)-,
9 (V2)----- ; you had them?
1151 10 A | had (V1)-, | believe |I got (V1)- in '91, after
11 the first application had been concl uded. | did
12 not, and was not directly involved in the
13 assessment of the second application that went to
14 the Court in relation to making some kind of
1152 15 pronouncement on the sim /|l ar act evidence.
16 Q Just carrying on then:
17 "The Appellant was particularly intent
18 on exposing or assaulting the chest area
19 of his victins. So was Gail Mller's
1152 20 assail ant . Her chest was exposed, her
21 right bra strap was broken."
22 That was i nformation you had?
23 A No, it wasn't.
24 Q You didn't?
1152 25 A Some of the details that we had didn't go to that
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1 extent, sir, no.
2 Q And what were you m ssing there?
3 A Well, we were m ssing sonme of the file materi als.
4 "' m not certain which ones are being referred to
1152 5 in that particular passage. W did have (V5)--
6 (V5)--- and we did have (V8)--- and -- but |I'm not
7 certain about some of the details that are recited
8 in that particul ar paragraph.
9 Q Ckay. If we can go to |) then:
1153 10 "The Appellant allowed his victinms the
11 confort of lying on their coats after he
12 had forcibly remved them Gai |
13 MIller's assailant all owed her to put
14 her coat on, perhaps in recognition of
1153 15 the tenperature. Neverthel ess, and in
16 keeping with above, her assailant did
17 not allow her the conmfort of doing her
18 coat up."
19 You were aware of that?
1153 20 A Well, | was aware that Ms. M|l er had her coat
21 of f. In terms of some of the other details that
22 are recited, umm |'m not aware of them
23 Q Well you were aware that Ms. M Il er was stabbed
24 t hrough the coat and not through her dress?
1154 25 A That's correct.
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1 Q So there was somet hing strange?

2 A Yes, it's perplexing, yes.

3 Q Now you have victinms who say they were forced to

4 lie on their coat; don't you see some kind of
1154 5 connection?

6 A Yes, some of the information about the victins

7 lying on their coats | my not have had or

8 consi dered for the first application, and to the

9 extent that we didn't have that information |
1154 10 guess the assessment suffered.

11 Q Ckay.

12 "In each case, ...",

13 for m:

14 "... save the one where he was caught in
11:54 15 the act, the Appellant made off with

16 personal items fromthe victim Vhile

17 t he Appell ant argues they were not

18 scattered like Ms. Mller's were, there

19 is no indication anyone ever |ooked for
1154 20 that in the other instances. The

21 simlarity is that the itens were taken

22 at all. It may be that the Appell ant

23 feared being seen with her recogni zabl e

24 personal items; that would explain her
1154 25 sweater and her right boot found buried
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1 at the head of the alley. He went
2 t hrough the contents of her purse. He
3 di scarded that purse before |eaving the
4 all ey. He carried her wallet away from
1155 5 the scene when he left."
6 And that's also information you had, |I'm
7 assum ng?
8 A In some instances yes.
9 Q And t hen:
1155 10 "n) In some of the instances the Appell ant
11 i ndi cated that he had seen the victim
12 bef ore or had ridden the bus with her.
13 The Appellant rode the bus with Gail
14 Mller."
1155 15 That's information you had?
16 A No, it's not.
17 Q It's not?
18 A Well, | knew that the Appellant may have ridden
19 the bus with Gail MIller, but on some of the
1155 20 others, | just don't know, it's the first | have
21 seen of that.
22 Q M. WIIliams, when you go through all of that, do
23 you not begin to wonder how you didn't see it
24 then, that this is a pattern, striking pattern,
1155 25 condeming Larry Fisher?
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1 A M. Wolch, I made nmy assessnent, the courts have

2 made theirs.

3 Q And you were wrong?

4 A And | was wrong.
1156 5 Q And do you have any suggestion as to why you were

6 Wr ong?

7 A Sir --

8 Q What caused you to go wrong do you think?

9 A You - -
1156 10 Q It may happen again, there may be anot her

11 assessnment, | don't know?

12 A Anything is possible, M. Wlch. AlIl | can say is

13 this. The degree of detail recited in the

14 judgement is much greater than the details that we
1156 15 had at the time. To the extent that that

16 assessnment is based on, shall we say, identifiers

17 such as those details, this assessnent perhaps was

18 better informed than the one | provided.

19 Q Let me just draw to your attention paragraph 52:
1157 20 "Whil e we cannot know the details of the

21 assault upon Ms. MIller, the nost

22 reasonabl e inference, given the tine,

23 pl ace, and other circunstances, is that

24 while on the way to her usual bus stop
1157 25 to go to work, she was dragged fromthe
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1 street into the alley and sexually

2 assaulted with the aid of a knife with

3 whi ch she was stabbed. It is on that

4 basis that a comparison may be made to
1157 5 ot her attacks."™

6 And then the analysis continues in paragraph 53:

7 "It is not so much the details of the

8 assaults that connects the various

9 of fences, it is the nodus operandi of
1157 10 t he perpetrator of the various rapes

11 that links themto the assault upon

12 Ms. Mller. The attacks were al

13 brazen, taking place in the dark, but

14 al ways at hours when other people were
1157 15 out and about, and in residential areas

16 full of houses with people in them

17 These circunmstances made it al nost

18 i nevitable that the perpetrator, if he

19 continued such conduct, would eventually
1158 20 be caught in the act. Wth the aid of a

21 knife or the threat of a knife, the

22 perpetrator forced the victim whom he

23 found wal king on the street, into an

24 alley, and forced her to fully or
1158 25 partially undress and raped her. Two of
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1 the rapes occurred within a few nmonths

2 of the MIler murder and the third about

3 a year and a half later. Two of the

4 rapes occurred in Saskatoon in an area
1158 5 about twelve city blocks away from where

6 the MIler murder occurred and where the

7 appellant lived at the time. The third

8 rape occurred in W nni peg when the

9 appel l ant was caught in the act. It was
11:58 10 the third rape which brought the

11 appellant to the attention of the police

12 and led to the convictions for the other

13 two rapes.”

14 "All of this ...",
1158 15 in paragraph 54:

16 "... considered along with other

17 simlarities in the assaults, |eads us

18 to conclude that it was open to the

19 judge to find, as he did, that there was
11:58 20 sufficient simlarity of the acts that

21 they were |likely done by the same

22 person, and that it was unlikely that

23 the simlarities were the product of

24 coi ncidence. The evidence in question
1159 25 had a very high and substanti al
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1 probative val ue."
2 Do you see that,
3 "... very high and substantial probative
4 val ue. "
1159 5 is the finding of the Court of Appeal. Now | ' m
6 trying to understand, because you weren't being
7 asked to find value over prejudice, and you
8 weren't being asked to find it's a fact that
9 Fisher did it, all you were being asked was is
1159 10 the evidence sufficiently inportant that it
11 should give rise either to a new trial or a
12 review, or some remedy, so you were being asked
13 for a much | esser, much | esser than what the
14 Court was asked, and you were also not being
11:59 15 asked to make a final conclusion, I'mtrying to
16 understand why you couldn't see even close to
17 what the Court could see?
18 A M. Wolch, at the time that | made nmy assessnment
19 some of that information wasn't available. To the
1200 20 extent that it was not, admttedly, nmy assessnment
21 suffered.
22 | admt the Court disagreed
23 with my assessment. Why | didn't find certain
24 t hi ngs, perhaps ny assessment or ny consideration
1200 25 of the evidence was different from that presented
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1 by the Crown at trial. However, | made it, it has

2 been the subject of a -- it has been the subject

3 of judicial determ nation and the judges have

4 di sagr eed.
1200 5 Q M . Comm ssioner, | note the time, it's, for nme

6 it's a |logical place.

7 COMM SSI ONER Mac CALLUM: Okay. M.

8 MacLeod, you are aware of the Coventry rule?

9 MR. McLEOD: Yes.
1201 10 (Adj ourned at 12:01 p.m)

11 (Reconvened at 1:33 p.m)

12 BY MR. WOLCH:

13 Q M. WIlliams, | believe this norning |I asked you

14 about the first application conmpared to the second
01:34 15 application and the enphasis on simlar acts and

16 you were saying it was different or --

17 A ' m saying that the information put forward in the

18 second application with respect to the details was

19 certainly nmuch nmore than had acconmpanied the first
01:34 20 application. You will recall that the first

21 application came in a number of installments

22 starting out with the Dr. Ferris evidence;

23 secondly, Deborah Hall; thirdly, | believe it

24 was -- | guess the third was Larry Fisher, then
01:34 25 foll owed by Cadrain, WIson, etcetera.
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1 Q But did you feel that the second application then

2 added consi derable force to the simlar act

3 argunment ?

4 A | think there were additional details that were
01:35 5 provided for us to consider in relation to the

6 second application, yes.

7 Q But it didn't persuade you?

8 A Well, it wasn't up to nme to be persuaded on the

9 second application, sir, because as you full well
01:35 10 realize, the second application was handl ed by way

11 of a reference to the Supreme Court of Canada.

12 Q No, | mean it didn't persuade you to recomend a

13 remedy.

14 A At that point in time that wasn't a question that
01:35 15 was addressed to ne. In terms of making a

16 recommendation to the mnister, | think -- | think

17 it's helpful to set out that with the second

18 application | was asked to verify certain facts

19 with respect to the facts that were all eged, a
01:36 20 deci sion was taken by seni or management and the

21 m ni ster to have the Supreme Court exam ne the

22 grounds advanced in the second application and the

23 m ni ster said that she would be guided by the

24 advice of the Supreme Court in ternms of the
01:36 25 di sposition of the second application. Now,
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1 what ever personal views | may have had didn't
2 really factor into the assessnent of the second
3 application insofar as it went to the Supreme
4 Court by reference for the purpose of
01:36 5 investigating all of the grounds that had been
6 advanced in that application.
7 Q You are saying that as the main investigator your
8 views had no influence on the decision-mker?
9 A ' msaying that in relation to the second
01:36 10 application, my investigative role was secondary
11 to that of the reference work that was done. I
12 was there, as you are well aware, to assist in
13 gat hering and compiling the materials that had
14 been used in the first application to devel op the
01:37 15 case on the reference. | did perform some
16 interviews, a few, and | asked and coordinated the
17 getting, the obtaining of statements by Sergeant
18 Pear son. | was also involved, as you are well
19 aware, in facilitating the retention or getting
01:37 20 some of the exhibits from Queen's Bench here, but
21 that's all fully set out. The extent of work that
22 | did on the second application was m niscul e by
23 comparison to the work I did on the first
24 application.
01:37 25 Q Okay. Are you saying that your reconmmendation
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1 wasn't sought in the second application?
2 A My recommendati on wasn't sought, | didn't prepare
3 a work simlar to what | did for the first, that's
4 not how it went.
01:38 5 Q But the second application went to Justice
6 Mcl ntyre?
7 A The second application cane to the department.
8 Aspects of it may have gone to Justice Mlntyre
9 for the answer to certain questions that were put
01:38 10 to him |I'm aware of that.
11 Q Wt hout going into the detail of what occurred,
12 did not you, Rutherford and MacFarl ane neet with
13 Justice Mlntyre on the second application?
14 A " mnot sure if it was the second application, |
o1:38 15 believe it was the first application that there
16 was a meeting, it's possible we net or discussed
17 it, but that had -- that had nothing to do with
18 finalizing recomendations to the mnister in
19 terms of the disposition of the second
01:39 20 application.
21 Q So you are saying that you felt the second
22 application enhanced, or whatever, the Larry
23 Fi sher argument of simlar acts?
24 A ' m saying that there was additional information
01:39 25 t hat was provided by the applicants relating to
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1 Larry Fisher on the second application.
2 Q | wonder if | can get 016094. Now, this is a nmeno
3 to M. Corbett from yourself, August 20th of 1991.
4 If | can get the next page. Her e under
o140 5 observation you say:
6 "The applicant has m stakenly
7 assumed the simlarities between the
8 attack on Gail MIller and the Fisher
9 assaults were not brought to the
o140 10 M nister's attention or considered
11 during the first application. This
12 assunption is based on a m staken
13 recollection of a conversation | had
14 with M. Wbl ch.
o140 15 | had told M. Wblch that
16 the occurrence reports for the 1968
17 assaults in Saskatoon were not
18 avail abl e, and that the quality of the
19 phot ocopy of the 1970 assault in
o1:40 20 Saskat oon was poor.
21 However, | had obtained a
22 sufficient information relating to the
23 Oct ober - Novenber 1968 charges from
24 court documents and considered this
o1:40 25 information during the assessnent of the
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1 first application. | had al so obtai ned
2 and consi dered the occurrence reports
3 from the W nnipeg assaults.”
4 Now, when | read that, that doesn't appear

0141 5 consi stent with what you are saying today. 111
6 give you an opportunity to either agree or
7 di sagr ee.
8 A Well, I'"mnot certain what the question is. MWhat
9 that -- that paragraph refers to the materials

o141 10 that | | ooked at in relation to application nunber
11 one. In the second application the subm ssion was
12 made that the assaults weren't brought to the
13 m nister's attention or considered and that was
14 simply my observations to M. Corbett on that

o141 15 subj ect . Granted, | grant you that the anount of
16 information that was sent on the second
17 application and the information that was devel oped
18 subsequently before the Supreme Court, and | guess
19 ' m not certain of -- occurred with all of the

o1:41 20 evidence tendered at the Larry Fisher trial, but |
21 suspect that there was additional evidence
22 tendered at the trial which solidified the simlar
23 act evidence, but what that meno states is that, a
24 description of the materials | | ooked at.

o142 25 Adm ttedly, they were much smaller in volunme than
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that which |ater cane.

Ckay. M. WIlliams, | guess what |'m suggesti ng
is that when | read that it sounds |ike you were
satisfied that the mnister had all she had needed
to know on the first application.

No, sir, |'m suggesting to you that it says what
it says, that there were certain things that were
| ooked at and that's that.

Well, you say | had obtained sufficient
information, so you seemto be satisfied.

Yes. | obtained certain information, yes.

That's all |'m getting at. | "' m just saying,
suggesting it's a bit at variance | believe.
|'"'msorry, | didn't hear you.

' m |l ooking at it as a bit at variance with what
you are saying here, that there was an influx of a
great deal more material. \When you are saying |
had enough before is the inpression | get from
your meno.

Well, | mean, we could debate it certainly, M.
Wol ch, you presented nore evidence, nore
information on the second application.

| want to turn to another docunent, 152, | hope
it's 076. This is a meno from yourself to

Peter -- is it pronounced Lugli?
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1 A Peter Lugli.
2 Q And special assistant to who?
3 A He was the mnister's special advisor.
4 Q He would be a | awyer?
0144 5 A Yes.
6 Q And he's made requests for information in October
7 of '91?
8 A Yes.
9 Q And | think Comm ssion Counsel went over some of
o1:44 10 this with you yesterday, but for starters, this
11 information here, would that be shared with the
12 applicant?
13 A Well, that information came between the first and
14 second application. " m sorry, it came after the
o144 15 second application as | recall. | think there was
16 a reference to it yesterday, there was a docunent
17 from Saskat oon police and | used the information
18 on that document in the preparation of that meno.
19 Whet her that found its way into the case on
01:44 20 reference |I'm not certain as we speak today, but |
21 suspect it probably did.
22 Q Was there any mechanism for releasing this
23 information? | don't believe it made it into the
24 reference, we'll check that, but in any event, you
01:45 25 were aware that the applicant was saying that
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1 Fisher is an unique sort of individual, these kind
2 of rapes are very rare, and the position of
3 Saskat chewan was quite opposite, this is a, |
4 t hink eventually, a garden-type variety rapist or
0145 5 what ever. This would suggest to nme that in
6 Saskat oon rapes at knife point were quite rare and
7 | "' m wondering why you wouldn't share this with the
8 applicants.
9 A Well, at that point in time | didn't have ful
0145 10 carriage of the case, number one. Number two, in
11 Oct ober of '91, that was within weeks of the
12 announcement or days of the announcenment that it
13 was going to the Supreme Court. Three, | was
14 guesti oned by the Comm ssioner about that
o146 15 informati on yesterday and | believe the original
16 docunment descri bed under the headi ng weapon, those
17 instances in which the victim saw a weapon and it
18 is quite possible that there were nore rapes in
19 whi ch a weapon was, or a knife was threatened but
o146 20 not observed by the victim and secondly, there
21 was sonme question about the conpl eteness of that
22 i nformation, but to answer your question,
23 received the information. The responsibility for
24 including that material in the case on reference
o1:46 25 wasn't entirely mne and if you didn't get it, |
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1 have no explanation as to why you did not.
2 Q If this sort of thing arose in the course of your
3 i nvestigation --
4 A Excuse me?
01:47 5 Q If this sort of information came to your attention
6 at the beginning of your investigation, would you,
7 as a matter of form release that to the
8 applicant, be it this case or any other case?
9 A G ven -- in the current 690 process, yes, that
o1:47 10 woul d be rel eased.
11 Q In the old process?
12 A In the old process, certainly there was some
13 information, a lot of the information that was
14 collected, there may have been one or two
o1:47 15 exceptions that was provided to you. Yes, that is
16 the type of information that is now rel eased, but
17 it would be on certain caveats.
18 Q And if we just turn the page. You then spend a
19 fair bit of time going through hypnosis, and I'm
o148 20 not going to go through it, but it's just there,
21 if you turn the page again, and you've got the
22 basis for introducing evidence arrived through
23 hypnosis, so you are spending a fair bit of tinme
24 obviously on Nichol John. And if you turn the
01:48 25 page, and then one nore page. Now, |'m puzzled by
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1 t hese notes that are on -- just scroll down to the
2 bottom for a second -- 152079, and do you know
3 whose handwriting this is? It's attached to that
4 memor andum
o148 5 A No, | don't.
6 Q " minterested here:
7 "Fisher only perp. using knives in
8 68/ 69/ 70?"
9 A | don't know whose writing that is.
o148 10 Q It's attached to your meno | think, that's all |I'm
11 trying to figure out.
12 A Keep in mnd, sir, that | delivered that menmo to
13 someone else and it would be unusual for me to put
14 t hat handwriting on there. | would ordinarily, if
o1:49 15 there were certain questions, | think I would
16 likely put it in the body of the text in
17 typewritten form | have not seen those notations
18 until today.
19 Q Okay. That comment could be a fact that's true?
o149 20 A | can't comment on that.
21 Q Okay. The top of it says:
22 "Kuj awa/ Cal dwel | affid."
23 Af fidavit | think. Do you have any idea of what
24 that's there for?
o1:49 25 A It's not nmy docunment, it's not my handwriting.
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1 don't know.
2 Q Okay. Now, | asked you this norning about your
3 guestioning of Linda Fisher and John Patterson and
4 you cross-exam ned them?
o150 5 A | exam ned them
6 Q well - -
7 A Some portions of it may take the form of
8 cross-exam nation, but by and large | tried to use
9 open-ended questi ons.
o1:50 10 Q And at the end of the day you didn't place too
11 much wei ght in what they said did you?
12 A At the end of the day | was able to take their
13 information and put it in the context of the
14 factual assertions that the applicant had
01:50 15 advanced.
16 Q You didn't find it to be particularly inmportant?
17 A On the contrary, Linda Fisher was inportant in the
18 sense that her description of the paring knife
19 t hat she |l ost, or the one she described to me at
01:50 20 | east, she was firmin her recall and she also
21 said that, she also described it w thout any
22 pronpting from me. That was important because
23 that information could then be conpared to the
24 mur der weapon that had been retrieved.
o151 25 Q OCkay. When inportant, | was thinking fromthe
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1 M | gaard perspective.
2 A Well, | guess when |I'm | ooking at the application,
3 it's froma getting-the-truth perspective.
4 Q Okay. But your cross-exam nation, | suggest, was
0151 5 designed to cast doubt on her evidence, or at
6 | east what she was saying that incrimnated
7 Fi sher, and the same with Patterson? You
8 cross-exam ned, | would suggest, both of themin a
9 manner that would make Cl arence Darrow proud.
o1:51 10 A Well you certainly flatter nme, sir, but if you
11 take a | ook at some of the questions you'll find
12 that, by contrast to the traditional
13 cross-exam nation technique, they were fairly
14 open-ended, and particularly when it canme to
o151 15 eliciting answers of a descriptive nature.
16 Certainly they are -- | think an analysis of the
17 docunment which showed that there were sonme | eading
18 guestions, admttedly, but --
19 Q And their evidence was accepted at the Fisher
o1:52 20 trial?
21 A | have no coment on that. | suspect so.
22 Q They both testified?
23 A Fi ne.
24 Q The jury accepted their evidence?
01:52 25 A Yes, | have no reason to dispute your assertions,
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1 sir. But | certainly didn't dispute what they had
2 to say, | just took it and put it in the context
3 of the other information that we had.
4 Q | m gonna suggest to you that your
o152 5 cross-exam nation of the two of them or your
6 exam nation, if I can use your word, which I would
7 suggest was exceptionally skilful, was not the
8 same skill you took to cross-exam ning or
9 exam ning Larry Fisher?
01:53 10 A As | nmentioned to you, sir, the quality of the
11 guestions you ask a particular witness is often
12 informed by the amount of information that you are
13 able to collect, so that you can frame your
14 questi ons accordingly. Adm ttedly, when I
01:53 15 guestioned Larry Fisher -- or |I'msorry. | had a
16 certain body of information. As you're aware,
17 following the initial exam nation we sought to
18 guestion him further as nore information becanme
19 avai |l abl e, that request was deni ed.
01:53 20 | suspect, if a student of
21 advocacy were | ooking at the two exam nati ons,
22 they may note sone differences, but | attribute
23 that to just the narrowness of the issues and
24 t hen, secondly, the body of the information | had
01:54 25 to frame ny questions.
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1 Q Well, | don't want to go through it in horrific

2 detail, but if | can get to 010358. Now this is

3 the interview on the 12th of July of '"90 with

4 Larry Fisher, his counsel was present, you're
o154 5 present and Sergeant Pearson are present, as |

6 understand it?

7 A That's correct.

8 Q And since it was gone through before I don't want

9 to spend a great deal of time going page by page,
o154 10 but I want to deal with it a little bit, and

11 you' ve gone through it recently and | want you to

12 correct me if I"'mwong. And |I'd ask you, if you

13 could, to sort of pay attention to what | have to

14 say, because | don't want to msstate it, if you
01:55 15 think I'"m wrong, correct ne. But when | read it,

16 the first 30 pages of it that deal with the --

17 your -- his background, the weather that day,

18 where he worked, and a bit about his wi fe where

19 he's kind of bashing her a bit; at page 30 you
o1:55 20 tal k about the toque; at page 31 you start

21 guestioni ng about the bus; at page 34, that deals

22 with Linda and her drinking; 45 is Linda's

23 statement; 50 is the MCorriston questioning where

24 he says he had told himthe truth and things |iKke
01:55 25 t hat, although later on there is a contradiction
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1 on that, but | won't spend too nuch tinme; now 59

2 he tal ks about his nei ghbourhood being safe; at 60

3 he m ssed all the media about the nmurder; at 61

4 he's shown a poster regarding the nurder weapon,
01:56 5 he says he saw one sim |l ar when he was picked up

6 in Wnni peg, or he had seen one simlar --

7 MS. McLEAN: Meani ng the weapon?

8 BY MR. WOLCH:

9 Q -- yes, that's correct, the nurder weapon; at 63
o1:56 10 there's questions about knives, just general

11 guestions; at 66 he recalls Linda's accusations;

12 69 about whether or not Linda knew certain things

13 he'd done, contact with women, things |ike that;

14 at 74 we get on to his work history, tal king again
o1:56 15 about Linda's statenent; at 77 it was a Friday, he

16 was at work; at 78 cars; at 82 he didn't have a

17 role in the death of that woman; and at 82 you say

18 how should you respond to allegations it was

19 Fi sher; at 87 he says he's a |likely suspect; at 88
o1:57 20 you try to get himto recount being with the

21 police and where he was on January 31lst; at 89 he

22 agrees, that he is saying under oath he didn't do

23 it, and then you tal k about the horrible media

24 t hi ngs happeni ng; and then at 107 he denies he was
01:57 25 ever in the alley; he volunteers at 108 that he
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used train tracks for Avenue H, but you never
asked any questions about (V4)---; at 111 he

deni es assaulting or stabbing that woman; and 113
about his beatings in Headingley; 114 he doesn't
know Davi d; 115 he denies the murder; and 115 al so
he got a job through the Cadrain kid; at 117
Pearson starts asking questions, and he asks sone
guestions that one m ght consider nore probing

t han yours, but he does ask some questions, and
then later his own counsel asks questions.

Now |'ve only gone through it
that way to try to, you know, hit the highlights,
and some m ght have different views of the
hi ghlights, and in fact you m ght have as you've
read it recently, but the difficulty I'm
suggesting with that interviewis that it was --
there was no probing, there was no tough
guestioning, it was basically a friendly
conversation, totally unlike the Linda Fisher and
t he Patterson. How woul d you respond?

That is your assessnent, sir, it's not m ne.

One of the things that an
interviewer does, or | do, is respond to the
particul ar subject at that date, time, place.

Larry Fisher presented himself as someone who was

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv



o159 5

o159 10

11

12

13

14

o159 15

16

17

18

19

02:00 20

21

22

23

24

02:00 25

Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39344

not well, certainly quite nervous physically,
emotionally, and the initial part of the interview
was to put him nore or |ess at ease. | needed to
get him tal king, and tal king about items that

wer e, quote, "non-threatening", so the tone of

voi ce, perhaps the style of the conversation, were
t here.

Adm ttedly, at the time we
didn't have a great deal of information about
Larry Fisher, despite our efforts, and
consequently the absence of information perhaps
informed the extent to which we could probe.
Subsequently, as nmore information becane
avai |l abl e, we sought to amplify that particul ar
interview, but it didn't happen. | must take
responsibility for that.

But that was nmy, nmy judgenent
at that time. \When you have the goods, you use
t hem
So you - -

Someti mes, however, you need to introduce the

topic gently and, that day, that was my deci sion.
Did you seek any professional help, that is from
any psychiatrist or psychol ogist, as to how best

to approach a serial rapist |like Larry Fisher?
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1 A | did not.
2 Q Do you think, with hindsight, that m ght have been
3 beneficial ?
4 A | guess, hindsight being 20:20, it's conceivable
02:00 5 that if | had to do it again | m ght consider
6 t hat .
7 Q Okay. Now I'"'ma little interested in your coment
8 that Fisher was a little nervous, a little
9 uptight, whatever your words were. | mean this is
02:01 10 a man who's spent mpost of his life in jail, he
11 hi des in back alleys and rapes women, |'m
12 wonderi ng about his sensitivity to being nervous
13 in talking to you? He's been in jail for all
14 t hose years; it would suggest to ne he's kind of
02:01 15 t ough?
16 A Yes, and in a prison environment, sir, there are
17 certain rules, and nmy information was that he had
18 been the subject of some physical and verbal abuse
19 and threats and consequently within the
02:01 20 penitentiary, the confines of a penitentiary or a
21 psych centre, a place inhabited by folks who have
22 been convicted of crim nal offences, that could be
23 a significant source of worry and concern. That
24 was relayed to us.
02:01 25 Q Now when | went through what you questioned him
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1 about | can find nothing about simlar acts, the

2 mai n focus of the allegation against him because

3 surely "Larry, did you do it?", is not likely to

4 get "oh, yeah, sure |I did." But what about the
02:02 5 simlar acts; why didn't you question him about

6 t hat ?

7 A There were sonme questions, sir, directed towards

8 his recall of the events giving rise to the

9 various convictions. The answers, as | recal
02:02 10 them was that he didn't have a specific recall of

11 some of them and | -- at the time | didn't push

12 it.

13 Q Well why wouldn't you have taken the police

14 reports that you had and say "l ook, here are the
02:02 15 facts, here is your own statement, here's what you

16 admt, tell me about your method of how you commt

17 t hese things?" Why wouldn't you go down that very

18 obvi ous route?

19 A At this point in time, sir, | don't recall why I
02:03 20 didn't choose that particular route. On that

21 date, time and place, | did not.

22 Q What about the coat? | mean, one of the really

23 significant pieces of evidence in the Gail Ml er

24 mur der was her coat and that the coat must have
02:03 25 been off, and etcetera, etcetera, and we know
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1 Larry Fisher had his victims |lying on coats; why
2 woul dn't you at | east explore how he used his
3 victims' coats?
4 A My initial questions to M. Fisher did not elicit
0203 5 the type of response that prompted that foll ow- up.
6 Q Well, what was the harmin saying "Larry, | read
7 your police reports, you have the victims |ying on
8 their coats, why do you do that? MWhat, do you
9 al ways do that, Larry, why? Why do you take
02:04 10 t hi ngs, Larry?" That whole area is totally left
11 out ?
12 A It may well be, sir, that | had recognized that
13 and sought to deal with it |ater. It did not
14 happen.
02:04 15 And as for being like Clarence
16 Darrow, certainly the proof is in the pudding, and
17 per haps the pudding of Clarence Darrow wasn't in
18 evi dence on that date. Some days you have good
19 days, some days you don't.
02:04 20 Q No, but | guess what |'m saying is you're Clarence
21 Darrow questioning Linda Fisher and John
22 Patterson, and then when you're questioning Larry
23 Fi sher you're barely having a little session with
24 hi n?
02:04 25 A That's your assessment, sSir.
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1 Q But you, assum ng that you are correct that it was

2 just a bad day or whatever, do you see how others,

3 | ooking at it, mght come to the conclusion Larry

4 Fi sher had a walk in the park and the people on
02:04 5 David's sort of side got grilled up and down?

6 A That's, that's your view, | can understand how you

7 m ght come to that concl usion.

8 Q And if | can go to 010014. This is a letter of

9 August the 9th of "90 to the regional deputy
02:05 10 comm ssioner, Corrections Canada, and if you can

11 just go to the next page it's signed by M.

12 Cor bet t . Go back to the first page, he says:

13 "On behalf of ... counsel ...",

14 and tal ks about the application of David

15 M | gaard:

16 "... Larry Fisher ... was being

17 i nvestigated by the Justice Depart ment

18 in relation to the murder of Gail

19 Ml er. In addition to his photograph,
02:05 20 the C.B.C. published a lIist of his

21 of fences, all of which related to sexual

22 assault or indecent assault. The

23 content of the docunentary, the host's

24 narrative and the juxtaposition of the
02:06 25 interviews could | eave the uninformed
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viewer with the impression that Larry
Earl Fisher was involved in the death of
Gail MIller."
"' m not sure, maybe "uninformed" could have been
"informed", but in any event. Next paragraph:
"Recently, departnment al
officials and the R C.MP. ...",
t hat being yoursel f:
" requested and obtained an interview
with M. Fisher. He was co-operative
t hroughout and endeavoured to respond
fully to the questions we asked."

Now i s that based on how you | ooked at it?

| think, by and | arge, yes. | say:

endeavoured ...",

or it said:
" endeavoured to respond fully to the
gquesti ons we asked."

It was not an easy interview in the sense that

M . Fisher was in sone pain throughout, or

certainly appeared to be in some pain or sonme

di scomfort froma medical condition quite apart

from the apprehension, and that may have

i nformed, perhaps, some of mnmy perceptions as the

i nterview proceeded.
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1 Q Ckay. |"mjust a bit concerned that here you are
2 sending out a letter saying that, you know, any --
3 you know, the view that Larry Fisher was invol ved
4 is one that's uninformed, and then saying this is
0207 5 our cooperative man who is attenpting to just, you
6 know, respond fully to us.
7 A On the basis of the information then available to
8 us, sir, Larry Fisher, at that time, had not been
9 implicated in the death of Gail MIller. The
02:08 10 thrust of the letter was to bring to the attention
11 of the prison officials certain facts, and M.
12 Corbett did that.
13 COWM SSI ONER Mac CALLUM: Did you draft the
14 | etter for Corbett?
02:08 15 A | probably had a hand in it, but I -- 1 may have.
16 If I -- can you flip to the next page, please?
17 BY MR. WOLCH:
18 Q Well there's --

19 A "' m not certain. What | suspect would probably
02:08 20 have happened is that, at the very least, | would
21 have seen the -- a draft of the letter. It is

22 possible | drafted a portion of it or contributed
23 to it.
24 Q Yes. The |ine that says:
02:09 25 "Based on the information,
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1 obtained by nmy official ...";

2 "my official' would be you?

3 A That's correct.

4 Q Now | want to talk briefly about Nichol John. I n
02:09 5 the Larry Fisher trial, and even the appeal, one

6 of the points that the prosecutors made very

7 powerfully was that Nichol John's May 24th

8 statement was the only time that she indicated

9 t hat she saw David M| gaard commt the murder,
02:09 10 that she didn't say it before and she didn't say

11 it after; is that something you agree with?

12 A | -- yes.

13 Q And the prosecutors made quite a bit of it. How

14 did you |l ook at the fact that never before and
02:10 15 never after?

16 A It was one of the difficulties or the chall enges

17 in that application. W tried to find out why or

18 why not, and one of the aspects that occurred to

19 us was that whatever Ms. John saw had a
02:10 20 significant inpact on her, and created an

21 enoti onal upset that prevented her from repeating

22 it.

23 Al t hough she did not repeat

24 it, on the basis of ny observations of her, and
02:11 25 particularly June 1lst interview, it was clear to
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1 me that she was troubled by a recollection of a
2 very traumatic event.
3 Q Did you ever consider the possibility she never
4 saw anyt hi ng?
o211 5 A Yes.
6 Q | mean, | take it you m ght agree that had she
7 come to the prelimnary and remenmbered seeing a
8 killing, that would have been significant?
9 A She - -
0211 10 Q Had she testified under oath --
11 A Yes.
12 Q -- that would have been very significant; wouldn't
13 it?
14 A Yes.
0211 15 Q Did you ever believe that she did testify at the
16 prelim nary hearing and recounted that she saw the
17 mur der ?
18 A | don't recall her testinony at the prelim
19 Q Well, it didn't, but I'm asking you if that was
02:11 20 your opinion?
21 A No, it's not. l'm-- quite frankly, |I'm not
22 certain | understand your question?
23 Q Well did you understand, as the prosecutors and
24 Fisher (sic) did, that the May 24th statenment was
02:12 25 the only time that she recounted seeing David
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39353
1 commt a murder?
2 A That's my understandi ng, yes.
3 Q Okay. Wuld it be fair to say, though, that you
4 went on the assunption that she had seen David do
0212 5 it and had repressed it?
6 A | went on the assunmption that she saw sonmet hi ng.
7 Q Why woul dn't you consider that it was just
8 suggestions given by Art Roberts?
9 A Based on the information that M. Demyen provided
02:12 10 to nme, | had no reason to believe or suspect that
11 M . Roberts had suggested that narrative to her.
12 Q The questioning of Nichol John, with the show ng
13 of bl oodstai ned cl othes, etcetera -- well, first
14 off, were you aware of that?
02:13 15 A | believe certain exhibits were showed to her.
16 Whet her or not she saw the bl oodstained cl othes or
17 not | can't say for certain.
18 Q That m ght have had a traumatic effect on a
19 16-year-ol d?
02:13 20 A Per haps, yes.
21 Q And maybe that's what she's suppressing?
22 A | would be speculating to offer a view.
23 Q Well, now that you know she never saw a nurder,
24 per haps that's what she's hol ding back?
02:13 25 A | know she saw something, sir, whatever it was |
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1 can't specul ate.
2 Q You know she saw somet hi ng?
3 A She said she saw sonmet hi ng.
4 Q And you accept that?
0213 5 A | accept that.
6 Q So, to this day, you believe that she was | ooking
7 into the alley?
8 A Yes, that's her evidence and it remains her
9 evi dence.
02:13 10 Q Well, there's |lots of peoples' evidence that you
11 don't necessarily accept, |I'm asking you if you
12 accept the idea that she --
13 A | accept the idea that Ms. Denyen or Ms. John saw
14 sonmet hi ng.
02:13 15 Q And - -
16 A Al'l of her responses signaled that she did.
17 Q And any explanation as to why she wouldn't have
18 told the police, the first time they questioned
19 her, that she saw somet hing that morning?
02:14 20 A She woul d have to provide that explanation. Ther e
21 are a number of reasons why witnesses don't, on
22 the first interview, indicate to the police all
23 t hey know, and there are a myriad of exanples of
24 that. Sonme of them are innocent, and some of them
02:14 25 are not, in ternms of the explanations. umm - -
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1 Q Did you do a critical analysis of her statenment

2 where she tal ks about, you know, "M . Roberts

3 rem nded me", or "it wasn't until he told me this

4 that | understood that", or analysis?
02:14 5 A | exam ned her statenment carefully, yes.

6 Q Were you troubled by the "I now renmember, | now

7 remenber” kind of thing?

8 A | wasn't overly troubled by it.

9 Q Okay. | am concerned about, for exanple, your --
0215 10 if I could turn to 002950.

11 A There's one thing | should add at this point in

12 time. The body of evidence that led to the

13 conviction of David Ml gaard did not include the

14 i ntroduction of her statement as evidence of the
02:15 15 truth of its contents. You know, she was

16 cross-exam ned on that and she, she distinctly

17 di savowed or had no recall of it.

18 Q Ckay. But Ni chol John factored into the

19 deci sion-making in David's application?
02:15 20 A Only to the extent that her testimny at trial,

21 there were aspects of it that inplicated David

22 M | gaard, vyes.

23 Q And you're telling me you didn't form the opinion

24 t hat she -- or come to the conclusion that she had
02:16 25 incrimnated David at the prelimnary?
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1 A Excuse nme, sir?
2 Q You didn't conclude, at any time, that she had
3 implicated David at the prelimnary hearing?
4 A | think some of her testinony at the prelimnary
02:16 5 certainly led to his commttal, yes, it -- in
6 combi nation with the other evidence.
7 Q Al'l right, sorry, I'll rephrase that a bit: That
8 her evidence at the prelimnary hearing was that
9 she saw the killing, something significant |ike
02:16 10 t hat ?
11 A No, that, | didn't take that fromthe prelim no.
12 Why ?
13 Q Yeah. | have a docunent here, and this is a meno
14 to file by yourself, and just this little bit
02:16 15 her e:
16 "l al so asked her whether she
17 had given further consideration to the
18 suggestion of Dr. Lee Pulos that she
19 obt ai n professional assistance in
02:16 20 dealing with the repression of the
21 mur der that she had witnessed 22 years
22 ago."
23 Now are you not virtually saying to her "you have
24 repressed a nmurder"?
02:17 25 A Yes, | am In that sense, that perhaps does not
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1 accurately reflect the situation, but | think I
2 was probably paraphrasing Lee Pulos' words instead
3 of my own.
4 Q Ckay. Now very briefly with Ron W1l son; you were
0217 5 not impressed with his recantation at this time?
6 A | was not.
7 Q Did you deal with it as a second recantation that
8 m ght -- by that | mean did you | ook at his My
9 23rd and 24th statements as being a first
02:18 10 recantation?
11 A | |l ooked at the May 24th statement as a
12 devel opnment of the initial March '69 statement.
13 When | talk, or when | considered recantation, |
14 considered it in the context of what his trial
02:18 15 testinony was, and that was a statement taken
16 under oath subject -- or that was evidence under
17 oat h.
18 Q Okay. Were you concerned about the |ack of
19 information that you received regarding the
02:18 20 treatment of John and W Ilson in the crucial days
21 when the statements were taken?
22 A Well, | received information in conversations with
23 the officers that satisfied me that their
24 behavi our towards John and W | son was appropriate.
02:19 25 | believe that I'd requested certain notes, but
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t hose notes could not be found, but | did find

some reports. And nmy conversations |later on, | -
with Ms. John and with M. WIlson did not indicat
to me that the officers acted inappropriately in

terms of the questioning of those witnesses.

e

Okay. Okay. If I can get 002108. This is a meno

to file on June 27th of '90, and you say:

"While in Saskatoon, |
reviewed the entire police file. There
were not any notes or records relating
to the pol ygraph exam nations of Ms.
John nor M. W son. Occurrence reports
dated May 25 ... indicated that
pol ygraph exam nati ons "

were taken on May 23rd, '69. Were you not

concerned about the |ack of notes of any type?

| wouldn't say there was a |ack of notes of any

type. There wasn't a record of the polygraph, and

| think the explanation provided to me was that
Art Roberts from Cal gary had conducted the

pol ygraph, and whatever materials he had he

returned with them Certainly the polygraph notes

and things like that did not form part of the
trial record and did not, as | understood it, set

out any, quote, "new information". What ever new
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1 informati on was generated as a result of the

2 interviews was the subject of statements by Ms.

3 John and M. W Il son and those had been recorded

4 el sewher e.
0220 5 Q You found out that certain interviews were taped;

6 were they not? | think Detective Karst told you

7 t hat he taped Ron W | son?

8 A He may well have, but | don't believe the tapes

9 were avail able at that tinme.
02:21 10 Q | agree with you on that, but you were aware that

11 they were taped?

12 A | think so, yes.

13 Q Did lack of information |ike that trouble you at

14 all, that there seens to be a vacuumin terns of
0221 15 what was said to these kids, what was told to

16 them tapes are gone, tapes in the hotel are gone,

17 it's all mssing, there's nothing there. Di d that

18 concern you?

19 A Well, some 20 years after the events or after the
0221 20 case has been closed and it has gone to the

21 Supreme Court of Canada, you know, | was quite

22 pl eased to find as much as | did because being

23 aware of some of the destruction policies of

24 certain police forces, quite often that materi al
02:22 25 is di sappeared, or disappears.
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1 Q | appreciate that, but it would seem that much of
2 the stuff that wasn't anywhere as near as
3 i mportant as the crucial days is present, that's
4 the point |I'mgetting at.
0222 5 A You know, | have no comment. | wasn't overly
6 concerned, no.
7 Q Now, when we started off this morning you talked
8 about the duties of a Crown attorney and the role
9 of a Crown. In the course of the investigation
02:22 10 you came across Kenneth Cadrain; correct?
11 A | believe | did.
12 Q The five or six-year-old?
13 A Well, he was five or six at the tinme.
14 Q Yeah. And 20 years |ater he was remembering
0223 15 t hi ngs that no one ever talked to him about. How
16 do you reconcile putting that type of evidence
17 forward with the duties of a Crown in assessing
18 what evi dence should go forward?
19 A Well, | believe Kenneth Cadrain and his statenents
02:23 20 surfaced on the second application; did they not?
21 Q Yes. | guess what |'m getting at, is M. Beresh
22 tendered that at Fisher's trial and the
23 prosecutors there said, you know, give Cadrain a
24 little nore time and he'll solve the Lindbergh
02:23 25 ki dnappi ng, they made fun of it, it was so silly,
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1 but you tal ked about the duties of the Crown and
2 | "' m wondering how you could reconcile that with
3 bringing forward such tenuous evidence?
4 A Sir, the decision to bring it forward was not
0223 5 mne, it was a decision that was taken and it went
6 in for what it was worth.
7 Q Wel |, okay, how about Ron Stickel, the guy who
8 heard a confession while David was in jail, he was
9 hel ping at Smtty's.
0224 10 A Sanme. | mean, what | think the counsel at that
11 time wanted to do was to bring as much evidence as
12 exi sted, or as much information as existed before
13 the court so that the court could have the benefit
14 of it and give it whatever weight it thought it
02:24 15 deserved.
16 Q Well, if it has no weight, why are you putting it
17 forward?
18 A | did not put it forward in the first place.
19 Q You have Ben Dozenko who testified in the Supreme
02:24 20 Court to a confession, the Suprenme Court doesn't
21 even mention it it was so ridicul ous.
22 A And you have Launa Edwards. | mean, there were a
23 nunber of witnesses who came forward who provided
24 testinony. You have Ron W | son who was cited in
02:24 25 the face of the court for contenpt. | mean, we
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1 could debate, sir, but sinmply stated, there was a
2 body of information that was placed before the
3 court for its determ nation. It wasn't up to me
4 to make that assessment, it was up to nme to
0225 5 facilitate getting the witnesses here and
6 arranging for the collection of information that
7 counsel involved in the reference thought
8 desirable. That was ny role and that's what |
9 di d.
02:25 10 Q Well, can you appreciate, sir, fromthe
11 perspective of those who had it right as to who
12 commtted the crime and who didn't, that you're
13 going after -- you are producing Ken Cadrain, Ron
14 Stickel, Ben Dozenko, spending time and nmoney
0225 15 gal ore trying to hypnotize Nichol John, and not
16 even asking Larry Fisher about his simlar acts
17 m ght cause those people to think that you have an
18 agenda or a bias?
19 A M . Wbl ch, you had an opportunity, and you did, to
02:25 20 correct whatever deficiencies there were in ny
21 exam nation of M. Fisher at the Suprenme Court
22 reference.
23 Q Exactly, but if you have your way there wouldn't
24 have been a reference, that's the problem
02:26 25 A M. Wolch, I'"mnot the problem  The problemis
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1 t hat an applicant under a Section 690 has an
2 obligation to produce certain quality of evidence
3 to persuade the mnister to grant a renedy. My
4 task is simply to verify that information and
0226 5 where the information is found |l acking ny job then
6 is to report. | am not the opposition, | am not
7 the enenmy, it's as sinmple as that. To the extent
8 that we get full co-operation and assistance from
9 both the applicant and the Crown, the quality and
02:26 10 the speed with which we do our job proceeds at a
11 fairly good pace, but apart fromthat, my task is
12 sinply to investigate and to report.
13 Q | want to deal with the issue of disclosure and
14 it's my intention, M. Conmm ssioner, to have a
02:27 15 t ape pl ayed. Have you seen the tape fromthe
16 Supreme Court ?
17 A Of what, sir?
18 Q The tape of the argument presented as to the
19 re-enactment of the murder of Gail MIler. Have
02:27 20 you ever seen it?
21 A | may have seen -- there was a TV version.
22 Q No, it's not a TV version. It's about 15 m nutes
23 | think, 1'mnot sure, but | would |ike to play
24 it. It will save ne a ot of time asking you
02:27 25 guestions, it will cut it down by about a 10th.
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"' m going to ask you sone questions after it. | f
you can just watch this tape for about 15 m nutes.
TRANSCRI PT OF NARRATI ON OF VI DEOTAPE REENACTMENT
"A single portrayal of the evidence
given at the trial of David Ml gaard in
January of 1970 is virtually inpossible
because of the many conflicting versions
given by the witnesses Nichol John and
Ron W | son. Thi s videotape attempts to
provide the viewer with a sense of the
area in which the crime occurred and to
portray the all eged encounter with Gai
MIler.
It was unclear as to whether
this alleged encounter occurred on
Avenue O or Avenue N between 21st and
20th Streets in Saskatoon, so both
versions are shown. In the case of the
encounter on Avenue N, reliance was
pl aced on the statement given by Nichol
John on May 24th, 1969, although her
evi dence was consi derably different at
the trial.
In his closing address to the

jury, the Crown Attorney said the
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1 foll ow ng:

2 "Now, I'd like first to outline the

3 Crown's theory of the offence. The

4 evidence is that the girl, Mss Mller,
0946 5 was standing at her residence honme, 130

6 O South between, as | get it, 6:35 and

7 6: 45 the morning of the murder. It must

8 be inferred that she set off on foot for

9 the bus line on 20th down either Avenue
0946 10 P - excuse nme, Avenue O or Avenue N, one

11 or the other. She had to go south from

12 her residence, and the Crown suggests on

13 t he evidence that it was down Avenue N

14 proceedi ng southward on the west side of
09:46 15 t hat avenue, proceeding towards 20th

16 Street where the bus line is.™

17 Al t hough the Crown commtted

18 itself to the theory that Ml gaard's

19 encounter with Gail MIller occurred on
09:47 20 Avenue N, this passage fromthe jury

21 address shows that the Crown also had to

22 allow for the possibility of an attack

23 on Avenue O.

24 Let us begin with an
09:47 25 exam nation of the Avenue O theory.
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1 Gail MIller lived at 130

2 Avenue O South which was slightly over

3 one block in a straight line from a bus

4 stop | ocated on the southwest corner of
0947 5 Avenue O and 20th Street. There was

6 al so a bus stop located at the corner of

7 Avenue N and 20th Street. I f Gai

8 MIller were to take the bus to work

9 al ong 20th Street, conmmon sense suggests
09:47 10 t hat she would take the mpost direct

11 route to the bus stop, straight along

12 Avenue O to 20th Street.

13 As we see in this portrayal,

14 Gail MIler would | eave her home from
09:47 15 the front door and would have the option

16 of crossing over to the west side of the

17 street, either at 21st or when she

18 reached 20th Street. Here we see her

19 crossing over to the west side of the
09:48 20 sidewal k at 21st Street and then

21 proceedi ng sout h.

22 At this point, according to

23 the Crown theory, she would be stopped

24 by the WIlson vehicle and M| gaard woul d
09:48 25 ask her for directions.
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"Hi . Do you know how to get
to the Peace Hill area?"
"No, I"'msorry."

"Stupid bitch."
Ms. MIler would then continue in a
sout hward direction towards 20th Street
and, according to W1l son and John, they
al so proceeded in a southward direction,
arriving at an intersection on a street
with a center boul evard. Although 20th
Street has never had a center boul evard
or any sort of median, the Crown
nevertheless insisted that the street on
which the U-turn was made was 20th
Street. Here we see the point at which
the car has reached the intersection and
begun its U-turn as well as the |ocation
of Gail MIller, given her forward
progress, after the encounter with the
vehi cl e.

The evidence at trial
di scl osed that once the U-turn was
t hree-quarters conpl eted, the car becanme
stuck and M I gaard and W Il son got out of

the car and spent a consi derable period
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1 of time trying to get it unstuck. By

2 the time the decision was made for

3 M | gaard and W1l son to get out of the

4 car and try to push it, Gail Mller
0949 5 woul d have already arrived at the bus

6 stop on Avenue O and 20th. The evidence

7 that Ml gaard left on foot to get help

8 toward where the girl had been wal ki ng

9 in this version renoves the possibility
09:49 10 of an encounter with Gail MIller on

11 f oot . The all eged encounter with Gail

12 MIller on Avenue O is sinmply not

13 possi bl e.

14 Mor eover, David M| gaard was
09:49 15 | ooking for St. Mary's Church as a

16 | andmark to guide himto Cadrain's honme.

17 Al bert Cadrain |ived one bl ock south of

18 St. Mary's Church and, if this alleged

19 encounter had occurred on Avenue O, then
09:49 20 the Wlson vehicle would have been stuck

21 not more than 50 feet from this rather

22 i mposing |landmark, a | andmark which, at

23 approximately 9:00 a.m on the norning

24 of January 31lst, 1969, in fact did guide
09:50 25 Ml gaard to the Cadrain hone.
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1 The Avenue N theory evol ved

2 as a result of the statenment given by

3 M. Henry Di ewold who was the caretaker

4 of St. Mary's Church. Di ewol d testified
0950 5 t hat he wal ked from the rectory of the

6 church to the church itself at

7 approximately 7:00 a.m and as he wal ked

8 he had a clear view into the east-west

9 portion of the T-shaped alley. He said
09:50 10 t hat he saw lights of a car positioned

11 at approximately the stemof the T in

12 the alley which would be approxi mtely

13 at the point where the police vehicle is

14 positioned in this photograph. As he
09:50 15 returned fromthe church to the rectory

16 at about 7:10 a.m he saw the |lights

17 again and saw a figure pass back and

18 forth in front of the lights.

19 The evidence of Marie |ndyk
09:51 20 suggests that either she or M. Diewold

21 is mstaken about the tinme. In order to

22 connect this car with the nurder and

23 with WIlson, John and M | gaard, the

24 Crown had to explain how it would have
09:51 25 been in the alley facing in a westerly
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1 direction. The way that this was done
2 was to place Gail MIler walking in a
3 sout hward direction on Avenue N headed
4 towards the bus stop at 20th Street.
0951 5 Here we see a portrayal of
6 the route that Gail MIller would take to
7 come directly out of her front door,
8 head south on Avenue O to 21st, then
9 east on 21st to Avenue N, then south on
09:51 10 Avenue N toward 20th. Wth tenmperatures
11 hovering about m nus 40 Fahrenheit, it
12 is difficult to conceive of why anyone
13 woul d take the | ongest route possible to
14 a bus stop. In any event, as Gai
09:;52 15 M ||l er proceeds south on Avenue N, we
16 see and hear the alleged encounter with
17 her .
18 "Hi . Can you tell me how to
19 get to Pleasant Hill or downtown?"
0952 20 "No, |'"msorry."
21 "Can we give you a ride
22 somewher e?"
23 "No, thank you."
24 "Stupid bitch."
09:52 25 Her response to the trio is inconsistent
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with someone who had lived in the area
for several nonths, although at the
trial Nichol John testified that after

t he encounter the vehicle went to the

i ntersection, made a U-turn, got stuck,
t hen got unstuck, then conpleted the
U-turn and pulled over toward the curb
before entering the alley behind the
funeral honme. In her statement of May
24t h, 1969 she told the police that
after the alleged encounter the vehicle
turned directly into the alley where it
became stuck. She described a period of
time spent trying to get the vehicle
unstuck with Ml gaard and WIlson in the
vehicle. She then described both of the
boys getting out of the car, trying to
push and then ultimtely going to seek
hel p.

As we see in this portrayal
of that statement, Gail MIller is |ong
past the car and the entrance to the
all ey before either WIlson or M| gaard
| eave the vehicle. The Crown's theory

of how this crime occurred did not
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1 account for the forward progress of Gai

2 M1l er because in this, the nost

3 damagi ng scenario for Ml gaard, Gai

4 MIller is at 20th Street and, according
0953 5 to Nichol John's trial evidence, a

6 consi derably | onger period of time was

7 spent at the intersection and at the

8 curb before actually heading into the

9 alley. An encounter with Gail MIller by
09:53 10 M | gaard after |eaving the vehicle to

11 seek help was sinply not possible.

12 In spite of this, Nichol John

13 then stated that she saw M | gaard

14 encounter the woman that they had asked
09:54 15 for directions, grab for her purse,

16 struggle and then draw with his right

17 hand a knife and begin several stabbing

18 motions at this woman. He then

19 supposedly dragged or moved this victim
09:54 20 into the east-west portion of the alley,

21 ultimately disappearing, as we see, to

22 the right into the north-south portion

23 of the stem of the T toward where the

24 body of Gail MIller was ultimtely
09:54 25 f ound.
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1 Ni chol John's recollection is
2 fuzzy after this point. She cl ains that
3 she then ran from the car, came back to
4 the car and saw Ml gaard at the T
0954 5 portion of the alley depositing a purse
6 in a garbage can. Somehow both he and
7 W Il son were then back in the car and
8 i nexplicably it became unstuck and they
9 drove away enroute to the nmotel, the
09:55 10 Danchuks and then Cadrains.
11 Aside fromthe fact that Gail
12 MIller's forward progress would have
13 precluded an encounter with M| gaard and
14 assum ng that the car was stuck in this
09:55 15 area, there are several other factors
16 whi ch defeat this theory.
17 First, Gail MIller was
18 st abbed t hrough her coat and not her
19 dress. This means that Nichol John
09:55 20 woul d al so have needed to see David
21 M | gaard renove Gail MIller's coat, take
22 her dress down around her waist, replace
23 the coat and then stab her.
24 Al so, the police
09:55 25 identification officers testified that
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1 there was no sign of a struggle

2 begi nni ng at one point and |leading to

3 where the body was found and, in

4 particular, there was no blood in the
0955 5 sSnow.

6 In addition, identification

7 officers testified that there were no

8 signs of a car having been stuck

9 anywhere in the east-west portion of the
09:55 10 all ey.

11 The Avenue N theory,

12 according to the nmost damm ng version,

13 Ni chol John's May 24th, 1969 statenent,

14 sinmply does not work, and works even
09:56 15 | ess so on the basis of Nichol John's

16 evi dence at the trial.

17 The stunning aspect of this

18 case is that the Crown had substanti al

19 information in its possession not
09:56 20 apparently disclosed to the defence

21 whi ch concl usi vely establishes the

22 fiction of the Avenue N theory.

23 1. Adeline Nyczai provided a

24 statement or January 31st, 1969 stating
09:56 25 that she saw Gail Ml ler alive between
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1 6:35 a.m and 6:45 a.m dressed for work

2 but wi t hout her coat on. She stated

3 that Gail M Iller usually left for work

4 before 7:00 a.m This witness testified
09:56 5 at the trial.

6 2. Ann Friesen, another of

7 Gail MIller's roommtes whose statement

8 apparently was not disclosed, said on

9 January 31lst, 1969 that Gail MIller left
09:57 10 every norning between 6:40 a.m and 6:45

11 a.m, wal ked straight south on Avenue O

12 to 20th Street and left by the front

13 door .

14 3. Betty Hundt, another
09:;57 15 roommat e, provided a statenment on

16 January 31st, 1969 stating that Gail

17 MIller left every norning at 6:45 a.m,

18 going out the front door, and M ss Hundt

19 believed that Gail M Il er wal ked south
09:57 20 on Avenue O to 20th Street.

21 4. According to a witness by

22 the name of Mary Gallucci on the day

23 before the nmurder, a pretty nurse

24 travell ed south on Avenue O to the bus
09:57 25 stop at 20th. This is consistent with
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1 the statements of Nyczai, Friesen and
2 Hundt . Ms. Gallucci also observed a
3 construction worker wearing a yellow
4 hard hat would come from south of 20th
0958 5 Street to the bus stop on Avenue O at
6 approximately 6:45 a. m
7 5. At 226 Avenue N South M.
8 and Ms. Arthur Merrimn were waiting
9 for a taxi that they had ordered for
09:58 10 6: 55 a.m | ooking out their front w ndow
11 directly at the spot where Nichol John
12 claimed that the car became stuck. They
13 saw not hi ng.
14 6. Through the disclosure
09:58 15 process, the reference case contai ned
16 statements of many people who were out
17 on the streets in the vicinity of the
18 crinme. No one saw a vehicle stuck and,
19 if WIlson and John are to be believed
09:58 20 t hat the car became stuck at the
21 intersection of Avenue N and 20th, a
22 consi derabl e amount of traffic,
23 including city busses, would have had to
24 circumvent the car. The notion that
09:58 25 neither Ml gaard nor WIlson was able to
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1 find any assistance to get the car
2 unstuck is simply untenabl e.
3 7. George Jones, a student
4 who |ived on the southeast corner of
0959 5 Avenue N and 20th Street, left his hone
6 a few mnutes after 7:00 a.m and wal ked
7 north along Avenue N to 22nd Street past
8 the funeral home and the back |ane. He
9 saw not hi ng.
09:59 10 8. Another witness
11 interviewed by police who lived at the
12 sout hwest corner of Avenue N and 20th
13 Street drove his truck north on Avenue N
14 from 20th to 22nd Street past the
09:59 15 funeral home and the alley at
16 approximately 7:00 a.m He saw not hi ng.
17 Several independent witnesses
18 failed to corroborate the Avenue N
19 t heory. In fact, they contradicted it.
09:59 20 The conclusion is that it, |ike the
21 Avenue O theory, nust fail.
22 Consequently, there is no
23 credi bl e evidence placing M| gaard at or
24 near the scene of the crime when Gail
1000 25 MIller was killed."
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39378
1 VI DEOTAPE ENDS
2 Q M. WIlliams, is that a film that you haven't seen
3 before?
4 A Certain aspects of it ook famliar. | have no
0243 5 specific recall of having seen it, but |'ve heard
6 t hose types of subm ssions in the past.
7 Q It's consistent with the general subm ssion that
8 was being made to you and the mi nister about the
9 i mpossibility of the Crown theory?
0243 10 A There was a subm ssion about the inmpossibility of
11 the Crown theory, yes.
12 Q Now, the first point | want to ask you about is
13 the film tal ks about w tnesses who weren't
14 di scl osed, the Merrimans, some of the roonmmates.
0243 15 Did you have that information?
16 A | don't believe | did. "' m not certain of having
17 reviewed the Merriman's statenments, etcetera,
18 etcetera.
19 Q | mean, the Merrimans are | believe fairly
02:44 20 i mportant, | think one was called at the Fisher
21 trial, but would you agree the Merrimans are very
22 i mportant based on what they say they were | ooking
23 at at the right time?
24 A | think they have sone rel evant evidence. | don't
02:44 25 know if | would call it very important. | think
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1 one of the things to keep in mnd is that having

2 regard to the date, tinme and place and the

3 conditions, whether it's foggy or not, it

4 certainly would informtheir ability to make an
0244 5 observation. That's a question that should go to

6 the trial prosecutor. Certainly they appear to

7 have sonme rel evant information.

8 Q Ckay. But were you aware of their information?

9 A Merriman doesn't ring a bell with nme. | don't
02:44 10 believe | was.

11 Q It would seem to nme that that evidence, whether it

12 is in front of M. Tallis or the applicants,

13 shoul d be out there and |I'm just asking you

14 whet her you had it and didn't provide it or didn't
02145 15 recognize it or what?

16 A The name Merriman is a new one for ne. | don't

17 believe | came into contact with it.

18 Q Were you aware of Ms. Gallucci at the corner and

19 the roommates who indicated Gail M Il er went out
02145 20 and down Avenue O?

21 A | was aware of the interviews of roommtes who

22 said that traditionally, or that was her usual

23 route, but | don't believe their evidence went so

24 far as to say that they saw her take that route on
02145 25 the day in question on January 31st.
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1 Q When you were doing your assessment, did you cone
2 across the assault on (V4)---- (V4)---7?
3 A | think | saw a -- | did see a brief w tness
4 statement or a statement about an assault on
0246 5 (v4)---- (V4)---, but it --
6 Q Did it not strike you as inportant that it
7 occurred around the same time as Gail Mller's
8 attack and within quite close proximty?
9 A Oh, I think it was about seven or eight blocks
02:46 10 away, around 7:06, 7:07 a.m The nature of the
11 assault certainly wasn't quite as disastrous in
12 terms of the assault as had occurred wth
13 Ms. Miller. | believe sonmeone attenpted to fondle
14 or grope Ms. (V4)---.
02:46 15 Q Do you not accept that that's evidence that the
16 defence should have in David M| gaard's case?
17 A | say, sir, that if the prosecution was aware of
18 that and its relevance, they may well have given
19 it, but, you know, if it wasn't given, then it's
02:47 20 hard to make the |ink between something that
21 happened a few m nutes or around the same tine
22 several blocks away of that nature, that groping
23 and the stabbing and robbery that took place
24 bet ween Avenues N and O.
02:47 25 Q It's 40 bel ow. Are you going to find that many
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1 men running around attacking women within seven
2 bl ocks?
3 A Sir, I'mnot going to specul ate about what nmen are
4 going to do.
0247 5 Q Well, it's not speculation to suggest that perhaps
6 Larry Fisher took the car back to Pambruns' and
7 saw Ms. (V4)--- on his direct route hone.
8 A Well, | guess we'll agree to disagree, sir.
9 Q Well, are you saying it's not relevant at |east to
02148 10 be consi dered by the defence?
11 A Certainly if the Crown had linked it and provided
12 it, yes, but it didn't happen.
13 Q Well, | eave aside the Crown |linking, and it could
14 be inadvertence, it could be deliberate, |I'm
02:48 15 | eaving that aside, |I'm asking you if you think
16 it's relevant.
17 A In today's climte post Stinchconmbe, if the Crown
18 had it, it would be under an obligation |I think to
19 di sclose it.
02148 20 Q You are saying it didn't have an obligation to
21 di scl ose anot her woman being attacked 700 yards
22 away in the same time frame where she's told it
23 was the same attacker?
24 A "' m not certain she was told, sir, it was the same
02148 25 attacker.
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1 Q Well, we have evidence to that effect. But were
2 you aware of it?
3 A | becane aware of (V4)---- (V4)--- at sone point
4 during the application, yes.
0248 5 Q She came forward, the applicants found out through
6 t he media when (V4)---- came forward, but did you
7 know before that is my question.
8 A | think |I saw an occurrence report at sone earlier
9 time, yes, but | didn't make a |link between the
0249 10 (V4)--- and the Gail MIller killing.
11 Q Did you not think the applicants should know about
12 it?
13 A | did not.
14 Q There is a document that we've referred to here as
0249 15 the Mackie summary. Do you know the docunent |I'm
16 tal king about? We've seen it hundreds of tinmes.
17 | don't know if you've seen it.
18 A Wt hout having it on the board, | couldn't answer
19 t hat .
02:49 20 Q | think it's 006739. | don't intend to go through
21 it. If we can go to the -- | think it's the |ast
22 page. It's the summary that sort of talks about
23 the theory and then Nichol John be brought,
24 etcetera, for either hypnosis or questioning or
02:50 25 what ever it says. "1l give you time to | ook at
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it. | thought you would have known about it.

| believe |'ve seen that document a long time ago,
yes.

Did you have that in your possession when you were
doi ng your assessnment?

"' m not certain, sir. If I did, it would probably
have ended up on the case on reference.

And do you see that document as significant? And

if you want to take that -- a monent to read it,
you can.
Well, | think |I better read it.

Pardon me?
| better read it before | respond.
M. Comm ssioner, | note the hour, do you want the
break now and maybe he can read it now?
COWM SSI ONER Mac CALLUM: Sure.
(Adj ourned at 2:50 p.m)
(Reconvened at 3:13 p.m)
BY MR. WOLCH:
M. WIlliams, | trust you've had a chance to
review that document ?
| have.
M ght | ask you, prior to the first application
being rejected, had you seen that document?

| believe | saw either this document or something
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1 simlar to it.

2 Q OCkay. Well there's nothing simlar to it, I'm

3 afraid, so --

4 A Well, must have been this docunent.
0313 5 Q Do you know when you would have seen it?

6 A | can't put a specific time on it, sir.

7 Q Okay. \What does it appear to be to you?

8 A It appears to be a combination of a tinmeline

9 prepared by the police and, well, a potential --
03:14 10 and it has some aspects of theory as to what m ght

11 have occurred, and it also has some suggestions

12 with respect to investigative avenues.

13 Q When you saw t hat document did you view it as a

14 document of inportance?
03:14 15 A | viewed it as a document that reflected the

16 police's thinking at that point in time.

17 Q But - -

18 A It, from my vantage point it refers to other

19 docunents which, such as statements and things of
03:14 20 t hat nature, which I would expect to be disclosed,

21 but this I see as kind of a working document that

22 police officers sometimes prepare on | arge-sized

23 cases.

24 Q Okay. If we can go to the |ast page of it, or at
03:14 25 | east the page of suggestions, it's on the top of
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1 the screen if you like, M. Wlliams, if it helps.

2 Now t he suggestion that:

3 "... John, WIlson and Cadrain be brought

4 to Saskatoon where with all present the
0315 5 true story can be obtained ...",

6 even:

7 “... if hypnosis or polygraph are

8 necessary."

9 How woul d you view that in your assessment?
03:15 10 A It's just, it's a proposed investigative step

11 that's, | guess that contains the hope that

12 additional information will be forthcom ng either

13 by way of polygraph or hypnosis.

14 Q Okay. Now what about the, higher up on the page,
03:15 15 things |ike the:

16 "- Purse thrown in garbage on the way

17 t hrough the alley ... possibly when

18 Ni chol John returns to car and is picked

19 up”
03:15 20 a bit higher on the page, there's all sorts of

21 t hings there, but there is no evidence to back it

22 up, it's just --

23 A Yeah, that's police theory or specul ation.

24 Q Yeah, but do you not think it's problematic that
03:16 25 Ni chol John and Ron Wl son, to a | esser degree,
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1 adopted that which is stated there to some degree;
2 do you not see a problemin that?
3 A No, | don't.
4 Q You don't?
0316 5 A | mean, given the time that this was created, the
6 police were perhaps specul ating or wondering or
7 hypot hesi zing as to what may have happened. To
8 the extent that some of it has been confirmed by a
9 witness, if it's plausible, it's plausible.
0316 10 Q So you don't see any difficulty with this
11 "summary', as it's called, predicting what John
12 and W1l son would say to sone degree; you don't see
13 a difficulty in that?
14 A No, | don't. | mean just the nmere fact that the
03:16 15 summary exists, w thout any additional information
16 t hat signals that something untoward happened, no
17 | don't.
18 Q Well, but doesn't it cause you to question your
19 current belief that John saw sonet hing happen?
03:17 20 A No, sir.
21 Q It doesn't cause you to take a step back and say
22 "eh, wait a mnute, maybe what John is talking
23 about is an adoption of what was suggested to
24 her"?
0317 25 A The question is based on the prem se that things
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1 were suggested to her, and in ny conversations
2 with her | didn't get the inmpression that those
3 suggestions were made, at |east certainly not by
4 Macki e.
0317 5 Q Well, or that Art Roberts made suggestions to her
6 as to what she had seen, or things |like that?
7 A That's somet hing that may have been put to M.
8 Roberts but | had no evidence of it.
9 Q So you're saying even today you think Nichol John,
0318 10 in spite of this, in spite of everything, what,
11 saw a nmurder or sonmething?
12 A | ' m sayi ng today that based on ny interviews with
13 Ms. John, based on her responses to the questions
14 and some of the responses outside of the
03:18 15 guestions, she saw an event which still -- or
16 whi ch gave her a very violent emotional reaction.
17 That's what | am saying today.
18 Q Okay. And where would W I son and M| gaard have
19 been when she saw it?
03:18 20 A | don't know, maybe close by, | just don't know.
21 Q And they wouldn't have seen it?
22 A That's what she saw, | can't -- | can't specul ate
23 as to where they were or were not. Those were al
24 matters that were presented to the jury, and those
03:18 25 were matters for the jury to decide.
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1 Q Well, so you're saying on a review, if something
2 makes no sense at all, that one can say "the jury
3 decided it" and that's the end of it?
4 A In the absence of any fresh evidence, sir, that
0319 5 signals that a jury finding -- in our systemit's
6 pretty hard to know what facts the jury accepted
7 or not -- but you can argue that it's nonsensical.
8 | have seen the suggested replay which sets out a
9 -- two theories, | don't know what the jury
0319 10 accept ed.
11 Q Well, et me ask you this; when you were finished
12 with your investigation what was your view as to
13 what happened?
14 A | recited in my -- ny view is the evidence at
03:19 15 trial signaled that there had been a
16 confrontation, based on the testinony of M. John
17 and M. WIlson, with a woman.
18 Q Well, | appreciate the evidence at trial,
19 etcetera. Now in the Fisher case the Court of
03:20 20 Appeal says, and basically that the evidence seens
21 to be that Gail MIler wal ked out the door, she
22 wal ked up the street, Fisher grabbed her with a
23 kni fe and his hand over her mouth, dragged her in
24 the alley, etcetera. There's nothing to
0320 25 contradict that in the sense that there is no
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wi t ness who should have seen something that did
see sonmething, there is no flaw in that, and we

know it to be true.

What woul d be happeni ng when

David M | gaard killed her? She wal ked out the
door and what happened? Surely you would have
address that when you're doing a review. \What
you think happened?

What | thought happened was sinply a recitation
the testinony at trial.

Okay. Then help ne. She cones out the door;
where does she go?

Whet her she goes down Avenue N or O, she is
confronted, she's taken to that |ocation --

well --

-- and stabbed. The particular method or route
that she takes, it's not up to me to specul ate
that's sonething that's before the jury. A
deci si on was taken, in the absence of anything
or fresh, I'"'mnot there to second-guess it.

Well the jury didn't know about the Merrimans,
jury didn't know a | ot of things?

| didn't know about the Merrimans, but that's a
matter for the jury to decide.

But, once you find out about the Merri mans,
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1 woul dn't it cause you concern?

2 A | found out about the Merrimans today, sir. | t

3 m ght have caused nme concern, it depends, |'d have

4 to take a |l ook carefully at their testimny and
0321 5 their statements.

6 Q Well do you not think the applicant is entitled to

7 assunme that you would have all the material as the

8 Depart ment of Justice?

9 A | think that the applicant is entitled to assune
0321 10 t hat we woul d make a conscientious effort to get

11 evidence relating to the points that they raised,

12 and | think the department is also entitled to

13 assunme that we would get a full accounting and a

14 full presentation of the information relevant to
0322 15 the issues that the applicant had coll ected.

16 Q Well, much information is in the hands of the

17 authorities, is it not?

18 A The - -

19 Q Such as the Merrimans, the roommates, Ms. (V4)---,
0322 20 that's all in the authorities' hands and you have

21 access to that, or you should have?

22 A And your question is, sir?

23 Q Well, at the end of the day, surely -- and maybe

24 you don't -- | would think that you would have
0322 25 some idea in your mnd as to what happened; that
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1 is she came out the door, something happened, in

2 the Crown's theory, in your theory that turned

3 down an applicant, what happened? You can't

4 advance one, can you? Since it didn't, it makes
0323 5 it pretty difficult.

6 A | simply, sir, recite the theories that were

7 advanced at trial and indicate to the -- that one

8 of those theories was accepted by the jury.

9 Q | appreciate it was accepted, but if it makes no
0323 10 sense, surely you're going to |look at it?

11 A That's your argunment, that it makes no sense.

12 mean if -- and that argunent is based on two

13 specific scenarios which may have occurred, but

14 somet hing el se may have occurred, but we'll never
03:23 15 know for sure.

16 Q Well, of course we know for sure, because we know

17 Larry Fisher did it. Why wouldn't we know for

18 sure? Do you not -- you accept Larry Fisher did

19 it; do you not?
03:23 20 A Yes, he's been convicted.

21 Q Well, you say he's been convicted, but do you

22 accept it?

23 A Yes.

24 Q Okay.
0323 25 A But somet hi ng el se happened that morning that
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1 invol ved David M| gaard, Ron W I son, and Nichol

2 John, and it --

3 Q Li ke what ?

4 A Li ke getting stuck in an alley, like confronting a
0324 5 woman, asking for directions and that kind of

6 t hi ng.

7 Q What - -

8 A At or near that |ocation.

9 Q Why - -
0324 10 A It's not up to nme to validate --

11 Q Why - -

12 A -- a Crown theory that was advanced at trial.

13 What it is up to ne to do is to exam ne the

14 specific points raised by an applicant who
0324 15 suggests that --

16 Q Why do you --

17 A If I may be permtted to continue?

18 Q Sure, go ahead?

19 A -- who suggests that there are specific
0324 20 deficiencies.

21 And, for exanple, the

22 exoneration of M. Ml gaard by Dr. Ferris, that's

23 somet hing; the lying witness, that's something,

24 and we | ook at the evidence in relation to that.
0324 25 We are not expected to review every single aspect
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of the case, and particularly aspects of the case
that were squarely before the jury, in the absence
of fresh evidence. That's the approach we've
taken, that's the approach |I took, and that is ny
answer to your question.
Okay. And you're satisfied a woman was approached
and sonmet hing occurred or didn't occur; |'m not
sure?
Ms. John testified that there was a confrontation
bet ween M. M| gaard and a wonman.
And he stabbed her?
| don't think she said that.
She saw a knife in the right hand and stabbing?
That's -- is that her testinmony at trial?
Of course not, but --
Well, that's my point.
You're --
well - -
You' re saying that you believe there was a
confrontation with some woman that norning nearby;
why near by?
Based on --
MR. McLEOD: M. Comm ssioner, | --
COWM SSI ONER Mac CALLUM: Sorry?

MR. McLEOD: | think, | just pause for a
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1 moment, just to, | think, reiterate the objection
2 that | made this morning, that perhaps My Learned
3 Friend again is persisting in asking M. WIIlians
4 for his opinion as to what occurred, and M.
0326 5 WIilliams on quite a number of occasions now has
6 advi sed that that's not his role, that his
7 purpose was quite different. And | think we're
8 just going over the sanme ground again and again
9 and again, asking questions that M. WIIlians
03:26 10 simply is not in a position to answer, because
11 t hat was not his purpose or his role, and --
12 COWM SSI ONER Mac CALLUM: Yeah. What do you
13 say to that, M. Wl ch?
14 MR. WOLCH: Well I'm in terms of his role
0326 15 advising the mnister, | can't imagine how the
16 person advising won't comment -- |'m not asking
17 himto comment now -- not coment on, in ternms of
18 merits, on an assessnment of whether the
19 i ndi vidual is innocent or guilty. That j ust
03:26 20 makes no sense at all.
21 COMM SSI ONER Mac CALLUM: Well, | thought
22 M. Wolch's objective was to denonstrate that,
23 not what the witness thought now so nuch, but
24 that in view of the facts which he, M. Wl ch,
0327 25 takes to be incontrovertible, how could the
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witness not think it at the time; i.e. that it is
i mpossi ble that the Nichol John story was true or
had any merit to it. So |l -- | believe that was
your objective; am |l right?

MR. WOLCH: Oh, absolutely.

COVMM SSI ONER Mac CALLUM: However he's, as
you point out, M. MaclLeod, he has suggested that
repetitively with no success, so | suppose there
comes a time when he'll nove on.

MR. McLEOD: That's correct. Thank you.

MR. WOLCH: "1l move on.

BY MR. WOLCH:
And just to be sure that this document that's now
on the screen, where it's suggested that what
t hose facts are, does not --

COWM SSI ONER MacCALLUM: We have anot her
contributor here.

MR. LORAN: M. Comm ssioner, Pat Loran for
t he Saskat oon Police Service.

| think it's been put to this
wi tness that the page of this document which is
up on the screen now was created prior to the
statements being made by Nichol John, Ron W son,
and | don't know that that's a matter which has

been established in evidence.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39396
1 To the extent that M. Wblch
2 wi shes to put it forward as his theory in terns
3 of when the document was created, that's fine,
4 but I think it's maybe inproper to suggest to the
0328 5 witness that it's been established in evidence as
6 to when this document was created.
7 COWM SSI ONER Mac CALLUM: | didn't hear that
8 suggestion bei ng made.
9 MR. WOLCH: But | thought it was May 16th
03:28 10 was agreed upon?
11 COWM SSI ONER MacCALLUM: The best evidence
12 we have is that it was made around May the 16th,
13 but you are quite right, there has been no direct
14 evi dence of its date.
15 BY MR. WOLCH:
16 Q Wel | perhaps on that point, M. WIlson -- you see
17 the last line here:
18 "Ni chol John, W I son and Cadrain be
19 brought to Saskatoon where with all
03:29 20 present the true story can be obtained
21 L
22 even:
23 “... if hypnosis or polygraph are
24 necessary."
0329 25 Do you know of any other time when they were
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1 brought to Saskatoon to see Art Roberts?

2 A | do not.

3 Q So this would have to predate it; wouldn't it?

4 A That's a reasonabl e assunmption, yes.
0329 5 Q Okay. Does it cause you concern though, in your

6 assessment, that the possibilities suggested

7 herein find their way into the statements of John

8 and W | son?

9 A The mere fact that the suggestion is or a theory
0329 10 is set forward there, sonme portions of which are

11 repeated in the statements of John and W son,

12 al one does not cause nme concern.

13 Q Okay. Okay. There are only two other matters |

14 want to canvass with you, M. WIlliams. The first
0330 15 is fairly brief, I think, and the second m ght

16 take a few m nutes.

17 | just want to highlight a

18 docunment and see if you've seen it before, 165532.

19 Now this is a letter dated March the 12th of '91
0330 20 to Kim Canpbell, and if you'll turn to the |ast

21 page, please, you'll see it's a letter from David,

22 Joyce, Lorne, Maureen, and Susan M | gaard; do you

23 see that?

24 A | see the signatures, yes.
03:30 25 Q Ckay. Have you seen this letter before?
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If you would go to the first page? | believe
have several years ago, yeah.
Thi s woul d have been the famly's response to the
turning down of the first application, and | won't
go through it in detail, but it refers to the
m nister's letter and they tal k about:
" a gross mscarriage of justice.",
and that:
your officials either ignored or
profoundly m sunderstood not only the
substance of our application, but also
the evidence at trial."
And they didn't particularize it. So it wasn't

just a matter of the M| gaards going to the medi a

with their position, they were going right to

Ms. Campbell, saying "here, here's, you're
wrong". And the first point is that they say
t hat :

"The Department of Justice Did Not
Undertake a Full Review"

And | just want to deal with this paragraph here:
"I n December of 1988, we submtted to
your Department the report of Dr. James
Ferris, as well as the Affidavit of

Deborah Hal | . Dr. Ferris was not
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1 contacted, even by telephone, until
2 after we submtted the report of
3 Mar kesteyn in June of 1990, which was
4 ... eighteen months after the
0332 5 application had been received by your
6 Depart ment . Deborah Hall was not
7 exam ned by Department counsel until
8 November 6, 1989, which is nearly one
9 year after the application had been
03:32 10 submtted. "
11 Are those facts correct?
12 A The facts are correct in the sense that the dates
13 recited are correct. However, the application,
14 al though the application is dated December of 1988
03:32 15 the trial transcript and the prelimtranscripts
16 did not arrive, | believe, before May of 1989, it
17 took some time to review it, and consequently that
18 informed the timng of the interview of M. Hall
19 whi ch occurred in November of that year.
03:33 20 In relation to the Ferris
21 material, | think by August of that year we had
22 received certain reports about the value of Dr
23 Ferris' opinion.
24 Q Ckay. But you see, rightly or wrongly, why this
03:33 25 m ght have caused the applicants or the M| gaards
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1 to feel that matters were not being dealt with

2 pronmptly?

3 A The -- 1I'm not certain what information the

4 M | gaards knew, but you certainly knew, sir, in
0333 5 February of 1989, that the application was not

6 conplete and that we requested the trial

7 transcripts, the prelimtranscripts, and | believe

8 some other materials in order to conplete the

9 application, failing which we would not be in a
03:34 10 position to assess the clainms of Deborah Hall.

11 Q M. WIliams, perhaps I'll repeat the question so

12 you understand it. Do you see how the M | gaards

13 m ght have | ooked at this and come to the

14 conclusion, and | said rightfully or wrongly, that
03:34 15 there was an unreasonabl e delay on your part,

16 | ooking at the time taken to speak to Ferris and

17 Hal | ?

18 A That may be your view, it is not mne, sir,.

19 Q Okay. But if you -- well they also put in a
0334 20 par agr aph:

21 "You Have Re-tried the Case.™

22 What was your view on this?

23 A ' m sorry?

24 Q What was your view on this:
03:34 25 "The cl earest example of this is your
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1 finding that Ronald Dale W1l son is not a
2 reliable witness. Weighing evidence
3 goes to the heart of the nature of a
4 trial. The essence of WIlson's
0334 5 testinony--that is that he lied--is
6 totally ignored.”
7 Do you have any view on that?
8 A The evidence that M. WIson brought by way of his
9 June 4th, 1990 statenment was not reliable and
03:35 10 consequently it did not, in our view, dislodge his
11 trial testinmny, which was the subject of
12 cross-exam nation, and it was up to the M nister
13 to make a decision as to what weight, if any, she
14 wi shed to give to the June 4th, 1990 statement,
0335 15 and | think she set out her reasons in her letter.
16 Q What woul d be his motive for |ying?
17 A You'd have to ask him
18 Q No, no, as you interpreted it? Normally in
19 wei ghing credibility you weigh notive; why is
03:35 20 sonmebody saying what they do?
21 A In nmy assessnment of M. WIson's various
22 statements | sinmply pointed out the areas of
23 di vergence between what he was now saying and what
24 he said at trial and what other witnesses
03:35 25 confirmed. | did not specul ate about what his
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1 motives may be and | do not enbark on that.
2 Q But is that --
3 A That's for others wiser than me to do.
4 Q Well, isn't credibility often determ ned by
0336 5 moti vation, like isn't that how you determ ne
6 credibility very often; what is the notive behind
7 what's being said?
8 A And that's a decision for the mnister to take.
9 Q | mean W | son was wal king into perjury and
0336 10 everything else?
11 A You're asking me to get into M. WIlson's m nd,
12 and that's a journey I'mloath to undertake.
13 Q Well, | think you took it, but anyway we can turn
14 to the next page. | think you dealt with this,
0336 15 t hey tal k about your department not being
16 obj ective, and they give as an exanple M. Corbett
17 and the Elvis. | won't go through that, | think
18 you expl ained that the other day.
19 They tal k about interview ng
03:36 20 of witnesses, etcetera, etcetera, and | think you
21 and | went through that in ternms of you seenmed to
22 be Cl arence Darrow on a couple witnesses, and very
23 mld on another, and didn't question M. Fisher,
24 so | won't go through all that but they do state
0337 25 t hat .
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1 And then, if we can turn to
2 t he next page, any comment on this paragraph here
3 t hat :
4 "Even nore distressing,
0337 5 however, is your belief that the advice
6 of 'independant' counsel somehow nmakes
7 the process nore pal at abl e. It is
8 ironic indeed that the advice you sought
9 was from a former menber of the
0337 10 judiciary. After all, what we sought in
11 our application was to have the case
12 essentially reargued in a Court of |aw.
13 The enormous flaw in the thinking of
14 your officials was that counsel for the
0337 15 applicant was not invited to participate
16 in this, or for that matter, any ot her
17 aspect of the case."
18 Any comment on that?
19 A Well you will recall, sir, on October 1st, 1990 a
03:38 20 significant anmount of time was spent with Justice
21 officials and yourself in which you nmade
22 subm ssions with respect to each of the grounds
23 advanced in this application. It is the
24 m ni ster's prerogative to obtain advice from
03:38 25 what ever source he or she deems appropriate.
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M ni ster Canpbell chose, in the circunmstances of
t hat application, to obtain the advice of a
preem nent jurist, WIlliam Mclntyre. That was t
m ni ster's decision. That is one of the
prerogatives of the mnister.

And in the context of you
havi ng had a full opportunity to present your
subm ssions both verbally and in writing, that -
the distress that your client felt is, although
regrettable, perhaps reflects a m sunderstandi ng
of the entire process of the Section 690 as it
t hen exi sted.

Well, okay. Go to the next paragraph, sir, it
answers it:

"We have no idea what

information was provided to ... Justice
Mcl ntyre, nor are we aware of the
contents of his opinion. After our
counsel met with your officials in
Ottawa on October 1 ... it becanme
abundantly clear that there were very
different views with respect to the
facts of the case. How one views those
facts will, in |large measure, be

determ nati ve of how one views the
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1 application in its entirely. As you may
2 be aware, the judicial systemis
3 uni quely geared to the situation where
4 conpeting views of the facts of the case
0339 5 are presented for eval uati on. Over
6 time, we have cone to believe that it
7 woul d be best if the views of an accused
8 (or the applicant in this case) be
9 presented by someone other than a
03:39 10 representative of the state, and
11 adj udi cated by an independent body, not
12 someone who is retained by your
13 Depart ment . "
14 Woul d you not agree that that nmakes sense?
0340 15 A | don't agree.
16 Q The letter is quite lengthy, and |I'm not going to
17 go through it, it can be read. But if you go to
18 page 37, it's page 6, Larry Fisher. If I can just
19 hi ghl i ght that:
0340 20 "Wth respect to Larry
21 Fi sher, it would appear that you have
22 compl etely m ssed the point insofar as
23 the relevance of this information is
24 concerned. The jury was entitled to
0340 25 know that there was an extremely viol ent
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1 serial rapist living in the basenment of

2 the home that Ml gaard ultimtely

3 vi sited. Mor eover, the jury was

4 entitled to know that this individual
0340 5 had previously attacked two women who

6 resided in that nei ghbourhood.

7 Mor eover, the jury was entitled to know

8 that Larry Fisher took the same bus to

9 work as did Gail Ml ler. It may have
0340 10 been a critical point in the defence of

11 this case for the jury to not only

12 conclude that someone el se other than

13 M | gaard may have commtted the crime,

14 but also be able to identify the likely
0341 15 perpetrator. The investigation done by

16 your Department in this respect since

17 the disclosure of the information about

18 Larry Fisher has been wholly

19 unsatisfactory. The essence of your
0341 20 conclusion dism ssing this evidence is

21 t hat you believe David M| gaard was

22 abl e, wi thout any prior know edge, to

23 imtate in many ways the modus operandi

24 of Larry Fisher. It is sinply beyond
0341 25 belief."”
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1 Do you take exception to anything in there?
2 A We now know that Larry Fisher commtted the nurder
3 of Gail MIller. At the time, in the absence of
4 the DNA evidence, there was insufficient
0341 5 information that |inked M. Fisher to that nurder.
6 Q You say "we" now, you mean "you" now know?
7 A As of 1997.
8 Q You know, but "we" inplies others didn't know. | t
9 was clearly asserted in letter after letter Larry
0341 10 Fisher did it, it's only you that didn't know,
11 isn't that correct?
12 A The mere assertion, sir, w thout a factual
13 under pi nni ng, does not provide evidence.
14 Q Well there was the simlar act evidence that was
0342 15 accepted by the Court, there was Larry Fisher's
16 wi fe that was accepted by the Court, and there was
17 John Patterson who was accepted by the Court or
18 the jury, there was all that; correct?
19 A Those things were accepted at trial, yes.
0342 20 Q By the jury?
21 A Yes.
22 Q Yes. It was all avail able before?
23 A What was not avail able before, sir, was DNA
24 evidence linking M. Fisher to Gail Mller.
0342 25 Q Okay. There is one last subject I'd Iike to deal
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1 with you. And, you know, we have had a fair bit
2 of difficulty in determ ning what was going on in
3 your department, and | understand the, you know,
4 judgements and everything, but I do want to draw
0343 5 your attention that the m nister wote a book
6 about this case, didn't she, or at |east a
7 chapter?
8 A There was a discussion in the mnister's book --
9 ' m not sure if nmy mke is on?
0343 10 Q | think your m ke is off. "' m not sure if that's
11 a government ploy or is a --
12 A There are a number of sins that are laid at the
13 feet of government, but perhaps a sinple bad
14 connection will correct.
0343 15 She did write a book. She did
16 include, in the book, sonme of her experiences in
17 relation to the M| gaard application.
18 Q Did you read the chapter?
19 A | did.
0343 20 Q Did you have any input before she wrote it?
21 A No.
22 Q She didn't come to you for advice or for conments?
23 A In terms of her book?
24 Q Well, the chapter, the factually accurate
0344 25 mat erial, information?
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1 A | wasn't consulted on that.

2 Q Okay. |"d like to put it on the screen, | don't

3 think it is in the database, but | did give it to

4 the -- to our friends over there.
0344 5 COWM SSI ONER Mac CALLUM: | thought it was.

6 MR. WOLCH: If it isn't, | would be very

7 happy -- M. Hodson, who knows everything, can

8 tell wus.

9 MR. HODSON: Do you want nme to read it for
0344 10 you?

11 MR. WOLCH: | notice a --

12 COMM SSI ONER Mac CALLUM: Is it on the

13 dat abase, M. Hodson?

14 MR. HODSON: Well, there was one book,
0344 15 yeah. | think M. WIson had used it and

16 di scovered that there was two different versions.

17 COWM SSI ONER MacCALLUM: ©Oh, | remember

18 t hat . |"d like the chapter put on the database,

19 anyway, from whichever version. Yes, we have it,
0345 20 t hank you.

21 MR. HODSON: The page numbering nay be

22 di fferent.

23 MR. WOLCH: You'll be happy to know, M.

24 Wlliams, this is the last thing |I'm going to
0345 25 cover with you, so --
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1 A That's just the beginning, there are still others
2 [ining up, M. Wl ch.
3 MR. WOLCH: That's your counsel or several
4 of your counsel.
5 BY MR. WOLCH:
6 Q If I can -- well, okay, Kim Canpbell, Tinme and
7 Chance, The Political Memoirs of Canada's First
8 Woman Prime M nister; do you see that? Here is
9 Chapter 10, Doing the Right Thing, a rather
0345 10 interesting title. There's sonme things I'd |ike
11 to tal k about here. She says that:
12 "In my al nost three years as
13 justice mnister, | had to exercise a
14 gquazi -judicial authority, or act 'like a
0346 15 judge,' in a nunber of different
16 contexts. The Ml gaard case was the
17 most difficult of all. After | left
18 government followi ng the 1993 el ection,
19 | received a letter froma former senior
0346 20 official in Justice who had worked with
21 me on the case. He wrote of his
22 appreciation for nmy desire to 'do what
23 was right, not what was politically
24 expedient.""
0346 25 Were you the author of that letter?
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1 A | was not.
2 Q Okay:
3 "... 'do what was right, and not what
4 was politically expedient."'"
0346 5 A Ckay.
6 Q "The M | gaard case had shown nme how
7 incredibly difficult it can be to
8 determ ne what the right thing is, and
9 how politics can get in the way of doing
0346 10 it."
11 Okay? She then goes on to talk about being in
12 W nni peg, Meech Lake Accord, she's talking about
13 the meeting with Joyce M | gaard. I f you can turn
14 the page. And | -- we've all, | think, seen that
0347 15 on TV, |I'm sure you've seen it, it was played
16 t housands of times, with Kim Canpbell sort of
17 pushing Joyce away; you've seen that?
18 A | saw the clip of the encounter between
19 Ms. Ml gaard and Kim Canmpbell .
0347 20 Q OCkay. She says:
21 "As a decision-maker in a |egal process,
22 my role in this instance was akin to
23 t hat of a judge. Unfortunately, people
24 who woul d never have dreamed of
0347 25 approaching a judge thought it perfectly
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1 acceptable to approach ne -- after all,

2 politicians are supposed to be

3 accessi ble. "

4 Woul d you say there's a problem when the
0347 5 deci si on-maker is an elected official?

6 A ' m sorry?

7 Q Well, Kim Campbell is elected?

8 A Yes.

9 Q She's accountable to people who believe they can
0347 10 call up their menber of parliament and say what

11 t hey want ?

12 A Yes.

13 Q Okay. Do you see a difficulty though when she's

14 al so, as she says, being that of a judge?
0348 15 A There are certain functions that m nisters have

16 t hat perhaps are inconmpatible. On the one hand

17 t hey have a political constituency, but m nisters

18 of justice are unique in cabinet in the sense that

19 as mnisters of justice and in exercising the role
0348 20 of Attorney General, there's certain

21 responsibilities that take them above the

22 political fray and those responsibilities signal

23 sometinmes a different response in terms of the

24 execution of their duty. Now, this is mnister --
0348 25 this is Ms. Canmpbell's appreciation of her role
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1 and to the extent that that was her view, that was

2 her view. You know, | don't necessarily see a

3 probl em | think there is a method under the

4 exi sting Section 690 process and even under the
0349 5 former Section 690 process for an applicant to

6 provi de whatever subm ssions, whatever information

7 that the applicant wi shed the mnister to

8 consider. There was a nmethodol ogy, there was a

9 way of getting that information there.
0349 10 Q No, but | guess what |'mgetting at is that nost

11 peopl e would not consider approaching Justice

12 MacCal | um and sayi ng, you know, you've got a case

13 comng on, | want to tell you about this, because

14 most of us understand a judge is a judge and you
0349 15 don't do that kind of thing, but politicians?

16 A The M nister of Justice and the Attorney General

17 in the cabinet has a unique and special role.

18 Q She's still a politician?

19 A She's still a politician, but in the exercise of
03:50 20 some of her duties, she's entitled to create the

21 mechani sm for access that she deens appropriate.

22 Obviously she felt that the personal contact at

23 that time was not appropriate.

24 Q Okay. Just scroll down to the -- | just want to
0350 25 touch on this here:
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1 "I n Canada, the right of the executive

2 branch of government (the cabinet) to

3 address m scarriages of justice derives

4 from the royal prerogative of nmercy."
0350 5 | just want to pause there for a second. l's

6 mercy a termthat you think should be applied to

7 690, or whatever nunber it is, applications?

8 A Well, there are two aspects to the royal

9 prerogative of mercy and the quote that you refer
03:50 10 to there refers to a different section of the

11 Crim nal Code which deals specifically with the

12 royal prerogative of mercy, and | believe it was

13 either 749 or 750, | haven't checked the | atest

14 Martins in terms of the renumbering. Quite apart
0351 15 from that royal prerogative which is referred to

16 is a conpanion section which is Section 696 as it

17 now stands, which was Section 690. That was the

18 way, constitutionally, it has devolved down from

19 the Queen into a dom nion and into Canada as we
0351 20 now know it, so there still exists two separate

21 heads of authority for granting what is referred

22 to as a royal prerogative of mercy and there are

23 circunmstances in which someone who is properly

24 convicted may be relieved of the punishment by the
0351 25 grant of the royal prerogative of mercy.
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1 Q Okay. Well, |I'"m just quoting her words:

2 "It is to this power that people have

3 recourse when they have exhausted all

4 |l egal remedies. It is a cliché of our
0351 5 | egal tradition that it is better for

6 ten guilty men to go free than for one

7 i nnocent man to be convicted."

8 Does that cliché have anything at all to do with

9 the 696 application? |1t doesn't make any sense
0352 10 does it?

11 A No, | think what she's basically saying is

12 repeating a cliché that's often reported, | don't

13 see the context as you've read it and with the

14 690, but it doesn't -- | just don't understand the
0352 15 connection you are trying to make, sir.

16 Q Well, |I'm saying when you are doing an assessnent,

17 that cliché has no bearing on your assessnent, you

18 are not | ooking to see if, you know, they have,

19 it's better for 10 guilty guys to go free.
03:52 20 COMM SSI ONER MacCALLUM: Can we see the

21 next page? Maybe there should be a new

22 par agr aph.

23 BY MR. WOLCH:

24 Q "The Department of Justice receives
0352 25 about thirty applications for review of

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0353 b5

0353 10

11

12

13

14

0353 15

16

17

18

19

0353 20

21

22

23

24

0354 25

Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39416

al | eged wrongful convictions every
year."
Yeah.
If you can just scroll down a bit, she says:
"The test on which the recomendati on
for action is based is: "Is there a
reasonabl e basis on which to concl ude
that there has |likely been a m scarri age
of justice?"
And that's correctly stated is it?
| believe so, yeah.
She tal ks about Steven Truscott and how she was
i nfluenced by a book, and | presume by the medi a
coverage, which is sort of ironic |I would think,
that -- she's conpl ai ni ng about nmedi a, media,
medi a and says the case that inspired her was
Steven Truscott where she read a book professing
his innocence. Do you see some irony there?
| think there's a difference between a book which
is well researched and sone of the articles we've
seen.
Well, Truscott still hasn't been cleared?
Truscott is before the Ontario Court of Appeal.
Believe me, |I'm aware of it. If we can turn to

t he next page, it's a fair discussion, a

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0354 5

0354 10

11

12

13

14

0354 15

16

17

18

19

0354 20

21

22

23

24

0355 25

Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39417

di scussion on Steven Truscott's case, she tal ks

about her famly and says:
"We had both been strongly influenced by
The Trial of Steven Truscott, and
Hall's..."

| take it that's Justice Emett Hall,

"...critique seemed to us to be a clear

rationale for the new trial. After ny
experience with the Ml gaard case, |I'm
| ess certain of what | know about
Truscott."”

So Ml gaard caused her to question Truscott,
which is quite an interesting devel opnent. Now,
at the bottom of the page:
"In md-January 1991, | finally received
the file. The materials covered a third
of the large conference table that stood
al ong one wall of my office. Looki ng at
them | decided to set aside the weekend
of January 26 to review them "
And she goes on to say, |I'Ill get to it, but how
busy she had been. Now, the weekend to review a
third of a |large conference table, would you
think that's adequate to review this case?

VWhat she said about her intention to set aside a
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1 weekend and the amount of time that she spent are
2 two different things.
3 Q Okay.
4 A Keep in mnd that the mnister was also assisted
0355 5 by her own advisors who participated in that
6 process.
7 Q We're going to get to themin a second. I we
8 just turn the page, | won't go through the first
9 par agraph which tal ks about the Gulf War and how
0355 10 busy she was. Here she says:
11 "l enjoyed working in my Justice office
12 on the weekend because hardly anyone was
13 around. The office had a small kitchen
14 where | could make coffee and put ny
0356 15 lunch in the fridge. It was a
16 confortable environment in which to
17 hunker down and focus on serious
18 matters. Peter Lugli, my senior policy
19 adviser, met me there on Saturday
0356 20 morning with Eugene W IlIliams, the highly
21 prof essi onal departnmental |awyer in
22 charge of the Ml gaard file. Eugene' s
23 conmpet ence and encycl opedi ¢ knowl edge of
24 the section 690 files always inpressed
0356 25 me."
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1 It's quite an endorsement you got there.
2 t hought - -
3 A It's one of a few.
4 Q | thought you only had about one file with her or
0356 5 sonmet hi ng, before this, before M gaard. | mean,
6 this makes it sound |ike you were working with her
7 quite regularly. | thought you never even talked
8 to her.
9 A What | meant --
0356 10 Q Until Ml gaard you hadn't even tal ked to her.
11 A No, it's not that | didn't talk to the m nister,
12 but | was the coordinator of the Section 690
13 applications that went up. What it simply nmeant
14 was that there were other |awyers who woul d
0357 15 perform work on the files, but in nmy capacity as
16 coordinator, | would be in touch with the
17 m nister's office, but I wasn't on a first name
18 basis with M nister Canpbell, but |I did have a
19 fairly intimate know edge of the files that went
0357 20 up because they went through my bailiw ck.
21 Q "1l skip the next paragraph which tal ks about M.
22 Lugli, and then she says:
23 "I told Peter and Eugene not to stick
24 around. As long as | could reach them
0357 25 by phone for urgent questions, |
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1 preferred to go through the materials

2 all at once on nmy own. Later, Peter and

3 Eugene came in to discuss what | had

4 read up to that point, and we met until
0357 5 about 10: 30 that evening."

6 Now, even though | think she puts it in a book, |

7 guess | can't ask you about what you meant about

8 that, | assume that's correct. "' m not sure why,

9 but -- M. Comm ssioner, am | assum ng correctly,
03:58 10 t hat even though she puts it in a book that she

11 met, that we can't ask what they tal ked about?

12 COWM SSI ONER MacCALLUM:  Well, | ask for

13 subm ssions from Crown in Right of Canada.

14 MR. FRAYER: | don't think M. Wblch is
0358 15 right in his observations. The nmere fact that

16 she makes that statement in there doesn't give

17 hi mthe opportunity to go behind what the court

18 has sai d.

19 COWM SSI ONER MacCALLUM:  Well, we mustn't
0358 20 confuse the question of privilege, which is

21 wai ved here obviously, with one of constitutional

22 prerogative, which trunps privilege clearly, so

23 if it comes within the constitutional bar, there

24 it is.
03:58 25 MR. FRAYER: That's our position.
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1 COWM SSI ONER MacCALLUM:  Okay.

2 MR. FRAYER: Thank you, M. Conm ssioner.

3 BY MR. WOLCH:

4 Q Unfortunately she didn't go further in what she
0358 5 tal ked about, but anyway, so we won't talk about

6 what you tal ked about until 10:30 that evening,

7 but the next paragraph tells us:

8 "The entire weekend was spent becom ng

9 t horoughly famliar with the issues. | t
03:59 10 was all there -- the crinme scene, the

11 statements. The trial and appeal

12 records. | found nyself deeply affected

13 by the sadness of the crime itself, the

14 sensel ess and brutal murder of Gail
0359 15 MIller, and by the inplications of

16 what ever decision | would make for a man

17 who had been in jail since he was 17

18 years ol d. | went through it all,

19 carefully maki ng notes about the points
03:59 20 | wished to pursue further.™

21 She says:

22 "My sense after that weekend was that

23 there just wasn't enough there to grant

24 t he application. However, this was a
03:59 25 very serious matter, so | wanted to take
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1 some time to reflect. There was another
2 reason for delaying nmy decision. Duri ng
3 t he departnment's evaluation of the
4 application, Ml gaard's | awyers had
0359 5 publicly called into question the
6 impartially of Eugene and ot her
7 government | awyers. Although | had seen
8 no evidence of bias..."
9 She hadn't even talked to you |I don't think, but
04:00 10 anyway,
11 “...in order to ensure confidence in the
12 integrity of the process, | decided it
13 woul d be a good idea to retain "em nent
14 counsel"™ -- someone of uninpeachabl e
0400 15 credentials and from outside the
16 government -- to provide nme with a
17 second i ndependent opinion. W had
18 retained the Honourable WIIliam
19 Mclntyre, a recently retired justice of
04:00 20 t he Supreme Court of Canada and one of
21 the country's leading crimnal |aw
22 experts, and | was waiting to receive
23 hi s opinion. | had the benefit of his
24 advi ce throughout the process.”
0400 25 Is that accurate, that she had the benefit
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1 t hr oughout the process?

2 A That's what the m nister wrote. | have no facts

3 to dispute it.

4 Q Ckay. If we can just go a little further:
0400 5 "A concerted effort was made by

6 M | gaard's advocates to convince the

7 public that ... Justice ... would be

8 bi ased in favour of "the system "

9 And she tal ks about their job, etcetera,
0400 10 etcetera. And then at the bottom

11 "After a series of meetings with ny

12 departnmental officials, whom I

13 cross-exam ned..."

14 | take it you were being cross-exam ned but we
0401 15 can't find out what she asked, okay:

16 "...posing questions and testing their

17 arguments..."

18 It says your argunents.

19 A Testing their argunments.
0401 20 Q VWhose argunents are their argunments?

21 A Departmental officials.

22 Q So your argunments were being tested according to

23 her ?

24 A The arguments of the officials of the department
0401 25 were being tested.
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1 Q Okay. Then she wrote:
2 "To advise ... that | ... concluded that
3 a remedy..."
4 Turn the page --
0401 5 "...was not appropriate in the
6 ci rcunst ances. "
7 Then she reviews the case, and |I'm not going to
8 go through it, but you can |look at it, and the
9 facts she gives are heading off to Saskatoon,
0402 10 plan to pick up Cadrain, arrived in Saskatoon,
11 saw a woman wearing a dark coat, we got the
12 stupid bitch comment in there, car stuck in the
13 alley, Wlson and John left the car, free it by
14 pushi ng, not succeeding, etcetera, etcetera, and
0402 15 it's all here anyway, but | don't want to take
16 the tinme to read it all. WIson carried on down
17 the street, etcetera, etcetera, etcetera, and
18 Ni chol John pushing over beside David and David
19 was cold and breathing heavily.
04:02 20 So that's hol us-bol us
21 accepting, well, whatever the Crown theory is, it
22 doesn't say what street, but hol us-bol us
23 accepting it, and then it goes on:
24 "I n due course they got the car nmoving
0402 25 and arrived at the Cadrain house."
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1 You'll notice that there's a quantum |l eap there

2 because we | eave out the Danchuks, we |eave out

3 t he Rasmussens, just straight to Cadrains. You

4 see that?
0403 5 A Yes.

6 Q Okay, if we can just turn the page, they talk

7 about what occurred at Cadrains supposedly, the

8 car getting repaired, |eaving, and then we have

9 the cosmetic bag being thrown out of the car. Did
0403 10 you ever realize that Nichol John -- that Gai

11 MIller's cosmetic bag wasn't mssing? ['Il help

12 with you that. At the Fisher trial the

13 prosecutors dism ssed it quite easily by saying

14 you have the cosmetic bag in court, you have it in
0403 15 the picture, it never went m ssing. Did you ever

16 consi der that?

17 A There was evidence at trial that Nichol John

18 pi cked out something from the gl ove box which I

19 bel i eve was described as a cosmetic bag or case,
04:04 20 that it was taken from her by David M| gaard and

21 t hrown out the w ndow. My exam nation of various

22 wi t nesses prompted nme to conclude that there was

23 no evidence that contradicted the fact that such

24 an event took place. \Whether or not the cosmetic
04:04 25 case that was thrown out of the wi ndow bel onged to
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1 that of Gail M Iller or not was not the issue. I
2 assume there was an assunption at sonme point in
3 time that it may have belonged to her, but that
4 was the evidence as | understood it, but | wasn't
0404 5 aware of what was |led at the Fisher trial.
6 Q Okay. It tal ks about the statement that David
7 supposedly made to W1l son which WIlson said, had
8 recanted by then; correct?
9 A He di sputed that in his June 4th, 1990 statenment,
0405 10 yes.
11 Q Yes. And we now can understand that it was false,
12 there's no way David confessed to a murder he
13 hadn't comm tted, put a purse in a trash can;
14 correct? You accept that?
04:05 15 A | accept your subm ssion, yes.
16 Q Do you accept that -- when Ron says | |lied about
17 that, it's obviously a lie; is it not?
18 A It appears as if he was m staken, sir, in relation
19 to Gail MIler. That's what he testified at trial
04:05 20 and that's what M nister Canmpbell repeated in her
21 book.
22 Q Ckay. OCkay. It goes on to the motel -- next
23 page, and, M. Wlliams, |let ne say that while |I'm
24 going through this fairly quickly, | invite
0405 25 anybody to read it in its entirety. It then says:
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"Five issues, or subm ssions, were
raised..."

And | want to deal with a couple:
"- that a statement was made by W I son
in June 1990, recanting some of his
previous testinony;"

And:
"- that one Larry Fisher may have
commtted the crime and that know edge
of his other crimes m ght have had an
i mpact on the jury;"

If we just turn the page, and go to the next

page, which would be 189:
"The third subm ssion called into
guestion the reliability of the evidence
given at trial by Ronald W son. |t
claimed that W I son, after being coerced

and mani pul ated by Saskatoon police,

lied at the prelimnary ... and
trial. WIson made statements dated
March 2 ... May 23-24 ... '69, June 4,

1990, and July 20th, 1990. I n his June
4, 1990, statement, he denied portions
of his May 23 ... statenment.

Nonet hel ess, the May 23 statenment and
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his coments during his ... interview

pl ace Ml gaard in contact with a woman
at or near the tinme it occurred.

Al t hough W son denied seeing a knife in

M | gaard's possession in ... '90, he

admtted in July that he saw a

bone-handled ... knife."

W | son also, in June of '90:

"...stated ... he began to inplicate

M | gaard after |engthy interviews by

police in Saskatoon. However, in July
90 he acknowl edged that he had

forgotten that he ... inplicated

M |l gaard in conversations with police in

Regi na before he arrived in Saskatoon,

where he was again interviewed by

poli ce. | considered this oversight by

Wl son to be very inmportant in assessing

the all egations of police coercion and

mani pul ation..."

And in her letter she said, she stated:

"M. WIson now states that he has no

recollection of Nichol John's hysteria

when he returned to the car, nor the

incident involving a |adies cosmetic
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1 case. Although twenty years have
2 el apsed since this event, others who
3 witnessed it vividly recall the cosmetic
4 case incident. M. Cadrain and Ms. John
0407 5 also confirm events, which were the
6 subject of M. WIlson's trial testinony,
7 which M. WIlson no |onger recalls.
8 Wth respect to the
9 lie-detector test in Saskatoon that
04:08 10 Wl son descri bed at one point as a
11 "sweat session," | wrote: "M. WIson
12 has acknow edged that the questioning
13 was polite and courteous ... the tone of
14 the interview was pl easant. Further, he
0408 15 noted that he was neither threatened nor
16 induced by prom ses to provide the
17 statement . He confirmed this at the
18 prelimnary inquiry, at trial and during
19 his July interview." On the matter of
04:08 20 W lson's testinmony | concl uded: "The
21 current retraction of M. WIson of much
22 of his trial evidence is unconvincing."
23 Now, she is finding a credibility finding about
24 M. WIlson's recantation; correct?
04:08 25 A Yes. She wasn't convinced.
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What | egal background would she have had?
The m nister was a | awyer.

| know that, but what |egal background?

| don't know of her CV, sir.

Did she ever practice | aw?

| don't know her CV.

You don't know if she practiced crimnal |aw or

any law at all?
The m nister was the M nister of Justice whose
responsibility it was to give careful

consideration to the evidence. She stated she

SO. If you would lIike to challenge her
credibility, I'"'mnot the person who can assi st
on that.

| just asked you a questi on.
"The fourth subm ssion was the
al l egation that there was anot her
possi bl e and even |ikely perpetrator
the crime in the area, Larry Fisher.
Fi sher, who by the strangest of
coi ncidences actually lived in an
apartment in the basenment of
Cadrain's home, was subsequently
convicted of a nunber of attacks on

wonen. The attacks bore sone
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1 resembl ance to the attack on Gai
2 Mller. At the time of the first
3 application, however, information was
4 inconpl ete, and there was not then or
0409 5 | ater any evidence whatsoever directly
6 linking Fisher to the MIler nurder. I
7 wrote, "The observation of Linda Fisher,
8 his former wife, that her paring knife
9 was m ssing at the time of the murder
0410 10 was fully investigated, in addition to
11 ot her assertions. Nei t her Ms. Fisher's
12 suspicions, which were conveyed to the
13 police in 1980, nor other
14 wel | - publicized assertions by her,
0410 15 provi de any evidence to link Larry
16 Fisher to Gail MIller's death.
17 Ms. Fisher noted that the photo and
18 knife simlar to the nurder weapon
19 i ndicated a different handle type,
0410 20 col our and blade from her m ssing knife.
21 However serious M. Fisher's crimna
22 record may be, the entire record at
23 trial and in this application reveals no
24 evi dence to connect himwth the killing
0410 25 of Gail MIller."
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So that was her finding; correct?

Yes.

And it was something you agreed with?

That was the mnister's finding.

No, but you agreed with it?

| had no reason to dispute it.

And the fifth subm ssion, regarding that the

i mpossibility, it's about the inmpossibility of him

commtting the crine:
"It is inmportant to remenber that the
jury heard all the evidence at trial.
The jury heard the witnesses, the
counsel s' addresses and a proper charge
on this aspect of the case before they
reached a concl usion. | ndeed, this was
one of the primary defences raised at
trial. There is no evidence to suggest
that their conclusion was probably
wrong. "

Now we get to something that | suggest m ght be

considered fairly inmportant.

"Since the renmedies under ... 690 are
extraordinary ... it has always been
recogni zed that, in evaluating an

application, the justice mnister is not
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1 bound by the rules of evidence. That
2 is, the mnister may take into account
3 information that may not be adm ssible
4 in a court. Such a piece of information
0411 5 was before me in considering the
6 M | gaard case. You may have detected a
7 gap in the trial evidence of ... John,
8 who remained in the car when M | gaard
9 and Wl son went for help. WIson
o411 10 descri bes her "hysterical behaviour”
11 but there was no clear explanation from
12 her as to why that was so. Here is what
13 John was able to say before the trial
14 about the events of that norning.
0412 15 On May 24 ... John made a
16 statement to the police..."
17 And this goes through the statement, May 24th
18 statement that we have certainly heard. Now | ook
19 at this:
04:12 20 "At the prelimnary hearing, John told
21 essentially the same story as W son,
22 and in addition described the events she
23 had seen in the alley."
24 You see that?
0412 25 A | see it.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0412 5

04:13 10

11

12

13

14

04:13 15

16

17

18

19

04:13 20

21

22

23

24

04:14 25

Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39434

How wrong is that?

That's not nmy recollection of the prelim evidence.
That's seriously wrong isn't it? Very seriously.
| asked you earlier about that and you said it
woul d be very inportant that she had testified
under oath as to seeing the killing. Can the

m ni ster be nmore wrong?

That was the mnister's perception of what had
happened at the prelim | think that statenent
is, does not reflect the facts at the prelim
Well, but it's serious, isn't it, a serious

m st ake?

It's a m stake, M. Wl ch.

It's not only a serious m stake, but that's
information that she would have got -- well, |

guess | can't ask you whether you m sled her or

not, so we'll move on about that --
M. Wolch, you will recall that a portion of the
book indicates that she -- the mnister had on the

table both the prelimtranscript and the trial
transcri pt.

| appreciate that, but whatever it is, either she
m si nformed herself or somebody m sinformed her on
a crucial point. MWhether the key, the only person

who says she saw the crime adopted it under oath
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1 or didn"t, it's a crucial point isn't it?

2 A It's an inmportant point, sir, and it's -- there is

3 a mstake in the text, but she goes on to reveal

4 at the trial what transpired, and it's the trial
0414 5 evi dence that formed the basis of the conviction.

6 Q Well, let's go a little further then:

7 "At the trial, however, she said that

8 she couldn't remember the events

9 involving Mlgaard in the |Iane and his
0414 10 encounter with the girl. She was

11 cross-exam ned on her statement before

12 the jury, and the jury was properly

13 directed that her statements at the

14 prelim nary hearing, which incrimnated
0415 15 M | gaard, would constitute no evidence

16 agai nst him unless she adopted them and

17 swore they were true."

18 That's just being made up or totally wrong or

19 what ?
0415 20 A It's not accurate. | think -- | can't speak for

21 her publisher or her editor.

22 Q wel | - -

23 A But | think the law is that unless she had adopted

24 the statements or adopted the facts contained in
0415 25 her statement of May 24th at trial, you know, it
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1 woul d constitute no evidence, but | wasn't asked
2 to review this and --
3 Q It's not a matter of reviewing it, sir, it's just
4 that she is positively asserting that Nichol John
0415 5 testified in the prelimnary hearing under oath
6 t hat she saw the killing, and the jury was told
7 t hey have to ignore what she said at the
8 prelim nary under oath, both of which are totally
9 Wr ong?
0416 10 A M. Wolch, it says what it says, and | don't
11 di sagree with you.
12 Q But what - -
13 A But that is the recollections, the memoirs, of a
14 former m nister. | don't know when they were
0416 15 drafted. They certainly don't reflect ny
16 understanding of the matter, and it says what it
17 says, like | have no further explanation.
18 Q But the fact that Nichol John testified at a
19 prelim nary hearing that she saw a killing could
0416 20 have been very inmportant in the mnister's
21 assessnment ?
22 A ' m not certain, sir, whether the facts recited
23 there in the book were the identical facts that
24 the m nister considered during the course of her
0416 25 del i berati ons. She provided her ruling, or her
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decision, in her February 27th, 1991 letter to
you. | f, subsequently, there was another recital
in which she has gotten some facts wrong, so be
it, but her February 27th, 1991 letter sets out
the basis of her decision and the reasons she came
to it.

It may be, |l ater on, a slip of
the pen or of different menory has produced this,
but that's there for all to see.

Ckay. If we could turn the page, then, to the
bottom
"A second application was made ... on
August 16, 1991."
And then if we can just turn the page? | think I
may have skipped a page, so just bear with me for
a second.

It's 192 is where | want to
be. Sorry, go back a page, please. It's ny
fault. Ckay.

“Ni chol ...",
this is a follow-up to what the m nister says:

"Ni chol John was interviewed

by Department of Justice |awyers during
the investigation into the M gaard

application. She still claimed she
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1 couldn't remenber some of the vital

2 details. It was clear from her

3 statenment, however, that she saw

4 somet hing on that early norning in
0418 5 Saskat oon that affected her seriously

6 and that left her tornmented by dreans

7 that involve a violent attack and

8 killing. During the interview, she drew

9 a sketch of the position of the vehicle
0418 10 and the T-shaped intersection of the two

11 adj oi ning all eys. It is an accurate

12 picture of the crime scene and

13 illustrates at |east part of her earlier

14 testinony at the prelimnary hearing as
0418 15 wel |l as the accurate |ocation of Gai

16 MIller's body."

17 Do you see any problem with that?

18 A Well, | don't agree with sonme of the assertions of

19 fact in the sentence beginning:
0419 20 "It is an accurate picture of the crime

21 scene and illustrates at |east part of

22 her earlier testimony ...",

23 and I'll stop there, because | don't think it

24 illustrates her testimony either at trial or at
0419 25 the prelim and |I think that's just a repetition
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1 of a m stake that was contained on the earlier

2 page.

3 | nsofar as the picture as it

4 relates to a portion of the diagram that was
0419 5 tendered in evidence, it's fairly close, yes.

6 Q Wel|l does it take into account she was shown the

7 scene?

8 A | didn't realize -- well she was shown the scene,

9 physically taken there. Yes, | think it does,

10 SO --

11 Q Well, wouldn't that take away from her accuracy of

12 being able to draw somet hi ng?

13 A It could informthat, yes.

14 Q But the mnister, can | ask you if the m nister
0419 15 woul d have known that, or is that --

16 A | don't know what's in the mnister's mnd at that

17 time.

18 Q Okay. But she's got it wrong whatever it is,

19 what ever it says, she's really having difficulty.
0420 20 But she says:

21 "When | made my decision on

22 the first application, ny twelve pages

23 of reasons were communicated to

24 M | gaard through his counsel, and once
0420 25 his counsel made them public, | made
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1 copi es avail able to anyone on request.
2 However, in the press comentary that
3 followed there was very little reference
4 to those reasons. The focus was on the
0420 5 hostile reaction of Ml gaard's
6 supporters and counsel to ny decision.”
7 Can you see why it was hostile? It was wrong,
8 wasn't it?
9 A Excuse me, sir?
0420 10 Q Well, look at, I'"lIl follow in the paragraph:
11 "I nterviews with M| gaard,
12 his famly, and his |lawyers charged
13 either that | got bad advice and didn't
14 exercise due diligence, or that | was an
0420 15 active co-conspirator in this alleged
16 injustice. These were serious charges
17 and cast aspersions not only on my own
18 integrity but on that of all ny
19 advisers, including a retired justice of
0421 20 t he Supreme Court of Canada. One of
21 M | gaard's | awers, David Asper, accused
22 t he government of using Mlntyre '"to
23 |l egitimze its process by playing on his
24 reputation and expertise in crimnal
0421 25 | aw. ' Well, it was perfectly true that
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1 | sought Mclntyre's advice to increase
2 public confidence in the process. Asper
3 went on to charge that | would not
4 rel ease Mclntyre's opinion because it
0421 5 woul d reflect how tainted and sl anted
6 t he evidence presented to him was.
7 Suggesting that someone of Mintyre's
8 integrity would ever consent to provide
9 an opinion unless he had all the
0421 10 evi dence available to the government or
11 that the Justice Departnment woul d
12 decei ve him was outrageous. It was,
13 ironically, MlIntyre hinmself who
14 cauti oned me against allow ng nmy anger
0421 15 at those offensive attacks to lead ne to
16 take the serious step of waiving
17 solicitor-client privilege, when doing
18 so would not put an end to the
19 accusations of bad faith."
0422 20 But | eaving that aside, to suggest that Mlntyre
21 woul d give an opinion wthout the full file, how
22 woul d Mcintyre know if he had everything? Do you
23 foll ow me?
24 A | understand your point, sir.
0422 25 Q Yeah. | mean she's saying that MclIntyre woul dn't
Meyer CompuCourt Reporting
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1 give an opinion unless he had everything, how does

2 he know if he has everything, any way of -- we

3 don't even know now what he had -- but how woul d

4 he know if he had everything? |In fact, we know he
0422 5 didn't have everything because you didn't have the

6 Rasmussen reports, but that's another story. But

7 there is no way of knowi ng he had everything; is

8 t here?

9 A M. MIlntyre had, as described by the then-justice
0423 10 m nister, all the evidence available to the

11 government or the Justice Departnment. That's what

12 she said and | have no information to dispute the

13 accuracy of that.

14 Q Well, we saw her wrong on several other things, so
0423 15 we don't know how accurate anything is. But

16 carrying on:

17 "A second application was

18 made by M | gaard on August 16, 1991. | t

19 was based primarily on the possibility
0423 20 that if the jury had known about the

21 crimnal career and proximty of Larry

22 Fi sher, they would have acquitted

23 M | gaard. This application generated

24 renewed public interest and pressure. I
0423 25 continued to seek the advice of WIIliam
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1 Mcl ntyre, but it became clear to ne that
2 the case needed a public airing.
3 The problem | faced was that
4 in the course of the Justice Department
0423 5 investigation, | had | earned certain
6 things that | couldn't discuss publicly.
7 | had no difficulty taking the heat for
8 an unpopul ar decision that | thought was
9 right, but that had ceased to be the
0424 10 issue. The challenge facing ne was to
11 find some way to put the specific facts
12 of the case before the public in a way
13 that would restore its confidence in the
14 section 690 process. | was al so
0424 15 genui nely perplexed as to how to dea
16 with the presence of Larry Fisher, on
17 t he one hand, and what | knew about
18 Ni chol John on the other."
19 What she knew about Nichol John |I'm not sure, but
0424 20 anyway:
21 "Since there was no direct
22 evi dence connecting Fisher to the Ml er
23 murder, it was unlikely that evidence of
24 his simlar offences would be adm ssible
04:24 25 in court if he were to be charged with
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t he nmurder of Gail MIller."
Ki nd of wrong there.
"On the other hand, know edge of such
events m ght have affected the views of
a jury trying M| gaard. But the
question before nme was, Can it be said
that a m scarriage of justice has likely
occurred because the jury did not have
this know edge and, in fact, sonme of the
Fi sher assaults had not even occurred at
the date of the Ml gaard conviction? To
say that a m scarriage has occurred
requires one to overl ook the evidence
t hat was against M| gaard and that
satisfied a jury of his guilt."
Does that nmake any sense?
The m nister is describing some of her -- some of
her deli berations and some of the things she
considered in relation to comng to a deci sion.
That was her dilenmma, and obviously she sought
advice, and she sought it fromthe Supreme Court
of Canada.
OCkay. Well, carrying on:
"On the other hand, what was

one to make of Nichol John's accurate
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knowl edge of aspects of the crime and
her ability to describe them when first
guesti oned?"

Now t hat's not accurate; is it?

It's not accurate to the extent that it states:
" her ability to describe them when
first questioned."

That's not the case.

Okay.

"l asked Eugene to inquire into the
possibility that John was suffering from
post-traumatic shock menory | oss, which
is a recognized phenomenon in the
psychiatric literature. Efforts to

unl ock John's nmenories weren't
successful. Were we just to dism ss her
coments, not in the context of

adm ssi bl e evidence at trial, but in the
context of determ ning whether there was
a mscarriage of justice?"

Which | think is the question the Comm ssioner

was aski ng:

"Wth the exception of her testinony at

the prelimnary hearing ...",

there we go again:
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1 "... testinony at the prelimnary

2 hearing regarding the events in the

3 | ane, testimony that she did not disavow

4 but simply could not remenber, all her
0426 5 ot her testinony was corroborated by

6 other witnesses at the trial, and her

7 own testinmny withstood

8 cross-exam nation."

9 Do you have any idea what she is tal king about:
0426 10 " her own testimony withstood

11 cross-exam nation ...",

12 "... corroborated by other witnesses

13 L

14 and the prelimnary hearing testinony again; can
0427 15 she be more out to lunch?

16 A | believe the reference by M nister Canmpbell, or

17 former M nister Canpbell, about Ms. John's

18 prelimnary inquiry testinony does not reflect the

19 record at the prelim
0427 20 To the extent that there are

21 statements about confirmation of her -- of other

22 parts of her testinony with that of other trial

23 wi t nesses, there is some confirmation of other

24 parts by Messrs. WIson and Cadrain, at |east that
0427 25 was the mnister's view and that's what she
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1 st at ed.
2 Q Well let's turn the -- sorry, let's go down.
3 Here's a portion, you may find it interesting in
4 particul ar:
0427 5 "The credibility of this
6 revi ew process was an ongoi ng
7 preoccupation with nme. | had been
8 annoyed at the attacks made on Eugene
9 and the other Justice | awyers by
0428 10 M | gaard's counsel . Eugene had been
11 accused of a pro-prosecution bias, which
12 was certainly not evident to me, nor
13 | ogi cal given his previous career as a
14 defence | awyer."
0428 15 A That is wrong.
16 Q You never were a defence |lawyer for a day in your
17 life?
18 A That's correct.
19 Q And she says here that her -- the accusation that
04:28 20 you were biased was obviously dispelled by her
21 knowl edge of your being a defence | awyer; right?
22 A Ri ght .
23 Q Ri ght .
24 A It's obvious that | didn't review the draft before
0428 25 it was published.
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1 Q No, | appreciate that. But in any event, | take
2 it if I was to ask you if you m sled her, you
3 can't answer ?
4 A It's obvious that | didn't review the --
0429 5 Q No, no, but if you msled her as to being a
6 defence | awyer you can't answer, can you? If |
7 suggest you lied to her you can't answer?
8 A M. Wbl ch?
9 Q That's her --
0429 10 A M. Wolch, if you have a specific fact that you
11 wish to put to ne that signaled that | m sl ed
12 anyone, | would welconme the opportunity to respond
13 to it.
14 Q | could go on.
0429 15 A However, in the absence of such evidence our usual
16 rules insofar as questioning a witness regards
17 such an unsubstantiated attack is scandal ous, and
18 | would resent it.
19 Q Well, M. WIIlianms, that information got to her
0429 20 from somewhere?
21 A And why -- it could come from a nunber of sources,
22 and some of that information insofar as it relates
23 to nme, sir, is wrong. Now |I'm testifying under
24 oath --
0429 25 Q Well, you're a witness, yeah.
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1 A -- and |'ve testified that | have never been a
2 defence |lawyer in ny capacity as a professional
3 counsel .
4 Q | appreciate that, but this mnister seems to
0430 5 t hink you -- she was getting an unbiased view from
6 a defence | awer, and --
7 A And - -
8 Q -- that's confounding to nme?
9 A And what is your question to me?
0430 10 Q Well, | would like to be able to find out where
11 she got that from but ['Il nove on.
12 A | don't know. | don't know, sir.
13 Q "1l nove on. She says:
14 "Eugene had been accused of a
0430 15 pro-prosecution bias, which was
16 certainly not evident to me, nor | ogical
17 given his previous career as a defence
18 | awyer . | had al so been conpletely
19 puzzl ed by suggestions by people who
0430 20 wer e not above gaining a little
21 political mleage fromthe case that |
22 was 'playing politics' with the issue.
23 Surely the nost politically expedient
24 thing for me, given the media hype about
0431 25 David Ml gaard's '"innocence,' would have
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1 been to grant his application. But
2 political expediency had reared its head
3 from an unexpected corner.
4 I n Septenmber, after a
5 particul arly exhausting nmorning at the
6 aboriginal justice conference in
7 Whi t ehorse, | had been sitting having
8 lunch with John Tait and several of ny
9 staff. Partway through lunch, Peter
10 Lugli was called away from the table to
11 pick up an urgent fax from Ottawa. The
12 newswi re he returned with | anded on our
13 little group like a bonbshell. | t
14 concerned an encounter the Prime

0431 15 M ni ster had had with Joyce M | gaard on
16 a Wnnipeg street. The PM had gone out
17 of his way, according to the report, to
18 salute her courage and determ nation and
19 to show his concern for her son's

0431 20 heal t h.
21 We were all floored. W just
22 couldn't understand it. The PM had
23 bl i ndsi ded ne on one of ny nost
24 difficult issues.™

0431 25 COMM SSI ONER Mac CALLUM: M. Wbl ch, just
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1 before you --

2 MR. WOLCH: Sure?

3 COMM SSI ONER Mac CALLUM: | take it you've

4 | eft the area of m sleading the mnister, but the
0431 5 witness invited you to give himan exanmple, a

6 speci fic exanmple of how that happened, and the

7 only one |I heard from you was the suggestion that

8 per haps he was hol ding out hinself as a defence

9 | awyer . Is that all, is there no other specific
04:32 10 exanpl es?

11 MR. WOLCH: Well, there's lots, but if he

12 can't answer what are we going to do?

13 COMM SSI ONER MacCALLUM: Oh, well no, he

14 invited you to give hima concrete exanple.

15 MR. WOLCH: Well, okay, all right.

16 COWM SSI ONER Mac CALLUM: Then we'd nmeet the

17 probl em of not being able to answer. | mean,

18 that is a very serious thing to | eave hanging in

19 the air.

20 BY MR. WOLCH:

21 Q Well, | would say Nichol John testifying at the

22 prelim nary hearing, where did she get that fron®

23 A | don't know.

24 Q Well the advice, the facts of the case, were
04:32 25 comng fromyou, weren't they, the -- what she was
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1 bei ng given was comng from you?
2 A Sir, what's written in that book is written at a
3 time after the advice we received. | don't know
4 what events intervened between the tinme of her
0432 5 decision and the time of that writing.
6 The fact is nmy know edge of
7 the file does not include some of the statements
8 that are attributed -- or that are contained on
9 t hat page. Some of the personal facts about nme
04:33 10 are not correct, so to ask me where the m nister
11 got her information, and particularly information
12 that -- about ny personal situation or ny
13 prof essional situation that, you know, [|'ve
14 testified differently here and |'ve al ways
04:33 15 mai ntai ned, my CV is certainly relatively public,
16 | ve never held myself out as a defence |awyer, |
17 just don't know. So --
18 Q What | am getting at is, though, she seens to
19 indicate in her book that you were the only | awyer
04:33 20 from Justice giving her advice?
21 A That's --
22 Q It was you and M. Lugli, who wasn't a member of
23 Justice?
24 A That's, that's not my reading of it, | -- |
04:33 25 understood her to say that she questioned
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departnmental officials. W --

| thought that was you?

There were more officials that provided her advice
apart from nysel f.

Okay. Well we'll get to nmore exanples. So the

Prime M nister seenms to have been taken fairly

seriously by Kim Canmpbell; m ght you agree with
that? She does nmodify her comments, but |'m not
going to take time with that, but | mean she uses
words |ike "bombshell" and etcetera, etcetera?

That was her perception, sir.

So it would appear that the Prime Mnister's

i nvol vement had some effect?

It certainly had an inmpact on M nister Canpbell.

She goes on:
"Was M |l gaard's conviction a m scarriage
of justice, and if so, what should be
done?

The Court held fifteen days

of public hearings between January 16
and April 6 ... before a panel of five
justices. This was not a trial and a
broad range of information that would
probably not have been heard in a trial

setting was available to the Court - and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39454
1 to the public. For instance, David
2 M | gaard was required to testify,
3 somet hi ng he had not done before. And
4 the court required that both Ml gaard
0435 5 and Larry Fisher give sanples for |ab
6 testing. Since it turned out that both
7 men had the sanme rel evant biol ogical
8 characteristics, these tests neither
9 i mplicated Fisher nor exonerated
0435 10 M | gaard. "
11 She then goes on tal king about the nmedia being
12 captivated, and then she has a paragraph here,
13 and I'll summarize it, | think fairly, quite
14 fairly, by saying that the nmedia on one
04:35 15 particul ar day gave prom nence to Launa Edwards
16 and didn't really pick up on Cal Tallis; do you
17 see that?
18 A | do.
19 Q Now here's a portion that's of some bew | derment:
04:36 20 "When counsel for the
21 Provi nce of Saskatchewan attempted to
22 guesti on David M | gaard about his
23 psychiatric history, the court refused
24 to allow himto do so. At the sanme
04:36 25 time, the court permtted M| gaard's
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| awyer ... to cross-exam ne Larry Fisher
on his psychiatric record. Thus t he
court did not have before it crucial
evi dence about M| gaard's history of
serious psychiatric problenms going back
to his childhood. It was only after his
rel ease that Ml gaard's | awyers
acknowl edged that their client had a
troubl ed psychiatric history and
compl ai ned that he had been set free
wi t hout support for his psychol ogical
condi ti on. M | gaard did concede during
the hearing that he takes lithium for a
depressive condition. He then went on
to conmpare his condition to that of
W nston Churchill, with the indul gence
of the court.™
Do you see that paragraph there?
| do.
cruci al evidence about Ml gaard's
hi story of ... psychiatric problems ...";
| thought you said there wasn't any?
| said that | didn't | ook at any evidence with
respect to the first application, but certainly,

on the second application we had received certain
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1 mat erial that both related to M. Fisher and to
2 M. Ml gaard.
3 Q David's psychiatric history contained no evidence
4 of violence or no crimnal record?
0437 5 A | don't know what the m nister had in m nd. I
6 didn't review M. Ml gaard's psychiatric history.
7 Q wel | - -
8 A | received certain records and |I passed them on to
9 counsel at the -- at the Court reference.
04:37 10 Q |'mtrying to understand where she would get that
11 from?
12 A | don't know, M. Wbl ch.
13 Keep in mnd that once the
14 deci si on had been made to send this matter to the
04:38 15 Supreme Court, my involvement was essentially a
16 supportive one of providing materials to all
17 counsel, arranging for witnesses, and doing a few
18 intervi ews.
19 In relation to the decision
0438 20 that flowed from the reference, that -- the
21 m ni ster followed the advice of the Court.
22 That information, it's there,
23 ' m not certain where it originates and --
24 Q But you see -- |I'msorry?
0438 25 A -- you can ask nme where she got it, |I'mnot the
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1 person that wrote it, and |I don't know.
2 Q No, but she was the decision-mker, and what's of
3 interest is to know what influenced a
4 deci si on- maker, particularly one who was wrong?
0438 5 A There are certain facts recited in the book that
6 aren't accurate. Her decision is set out in her
7 12- page letter. If there are facts with which you
8 wish to take issue on that, to the extent that I
9 can, |I'Il try and help you.
0439 10 However her book, written
11 after she left office, contains some information
12 with which | disagree. | can't tell you what the
13 source i s because | don't know.
14 Q She says:
0439 15 "M | gaard's psychiatric
16 hi story was highly relevant."”
17 To what issue?
18 A Ask - -
19 Q Well, | asked Kim Canpbell --
20 A You' re asking the wrong person.
21 Q -- to be here, but that's another story.
22 COMM SSI ONER Mac CALLUM: Well, | don't know
23 if it's quite fair of you, M. Wbdlch, to ask this
24 person to indulge in a critique of former
04:39 25 M ni ster Canpbell's chapter.
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1 For one thing, he is still an
2 enpl oyee of the Federal Government.
3 For a second, for a second
4 thing that should be abundantly clear by this
0439 5 time, in the cross-exam nation he has said
6 repeatedly that he doesn't know where she got her
7 information. It wasn't from him  That's the
8 i mportant thing.
9 MR. WOLCH: That's what | would like to
0439 10 find out.
11 COWM SSI ONER Mac CALLUM: Well, that's all
12 right. Apart from what was, you know, despite
13 what was said in the judgement of Chief Justice
14 Laing, | don't think it's beyond the conpetence
0440 15 of this hearing to -- for the witness to be asked
16 "did you give such and such advice". I f he were
17 to say "no", that's the end of it, if he --
18 MR. WOLCH: Well that's --
19 COMM SSI ONER MacCALLUM: -- but then he,
0440 20 you know, if he were to say "yes", "did you
21 advise the mnister", "yes", well then you
22 couldn't ask him what the advice was. Obvi ously,
23 everybody knows that he gave information to the
24 m ni ster, he has acknow edged as much.
0440 25 MR. WOLCH: In the material that --
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1 COMM SSI ONER Mac CALLUM: | f you want to ask
2 himif he gave a piece of advice and he says
3 "no", then you have to accept his answer as "no"
4 MR. WOLCH: Per haps -- perhaps | can get
0440 5 your gui dance on this question.
6 COWM SSI ONER Mac CALLUM: Uh- huh?
7 BY MR. WOLCH:
8 Q In the course of giving information to the
9 m ni ster, did you provide the mnister with
0440 10 psychiatric records of David M| gaard? That would
11 be the question.
12 COVMM SSI ONER MacCALLUM: That's all right,
13 yeah, "yes" or "no"
14 A | did not.
0441 15 BY MR. WOLCH:
16 Q Did you have psychiatric records of David
17 M | gaard?
18 A For the second application |I believe we did
19 receive psychiatric records of David M| gaard.
0441 20 Q Do you know if they found their way to the
21 m ni ster?
22 A | do not know.
23 Q So you don't know the basis for what she's saying
24 t here?
0441 25 A | know that the department had those on file.
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don't -- | did not -- | don't recall giving
anything by way of -- up to the mnister on this.

Ckay. Now if we could turn the page.
M. Comm ssioner, |'m happy to
go to conclusion, I"'mnot -- is that the --
COWM SSI ONER Mac CALLUM: Oh yes.
MR. WOLCH: That's the --
COMM SSI ONER Mac CALLUM: | think everybody
is prepared for the -- to sit a little |onger.
| f anybody needs a break, just say so, please.
BY MR. WOLCH:
Okay. At page 197 the mnister states:
"Ml gaard's conflicts with
the | aw predated his arrest for the
M | gaard murder. | think the Supreme
Court had an obligation to | ook at that
hi story. Again, this wasn't a trial. A
man who by the court's own judgenment had
been convicted of murder in a fair
process was claimng innocence. The
burden of proof was quite rightly on
David M | gaard."
Now "conflicts with the |Iaw', we have been told
that David had no crimnal record; did you

provide the mnister with any information

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Wolch
Vol 188 - Tuesday, September 26th, 2006

Page 39461

1 regardi ng previous conflicts?

2 A There was no prior record. There had been sonme

3 incidents when he was a youth, but | think what we

4 woul d have done was sinply to provide the crimna
0442 5 record, which included an escape | awful custody

6 and sonething else. Apart fromthat --

7 Q The m nister tal ks about the Court's decision.

8 She sai d:

9 "The court then went on to
04:43 10 say, 'However, fresh evidence has been

11 presented to us. Ronald W I son, a key

12 witness at the trial, has recanted part

13 of his testimny. Additional evidence

14 has been presented with respect to the
0443 15 all eged motel room confession. Mor e

16 i mportantly, there was evidence |ed as

17 to sexual assaults commtted by Larry

18 Fi sher which came to light in October

19 1970, when Fisher made a confession (to
0443 20 t hem) .

21 In our view ...",

22 etcetera, etcetera. And she says:

23 "The judges were not

24 satisfied ... that ...",

25 he:
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1 "... was innocent. The court concl uded:

2 "While there is sonme evidence which

3 implicates Mlgaard in the murder of

4 Gail MIler, the fresh evidence
0444 5 presented to us, particularly as to the

6 | ocations and the patterns of the sexua

7 assaults commtted by Fisher, could well

8 affect a jury's assessnent of the guilt

9 or innocence of Ml gaard. The continued

10 conviction "

11 woul d constitute a m scarri age. She goes on to

12 say:

13 "The court advised me to

14 guash the conviction and order a new
0444 15 trial, and | did."

16 And it then tal ks about the stay being entered.

17 And then she says:

18 "The Supreme Court had come

19 under considerable criticismduring the
04:44 20 hearings. Some thought television

21 cameras should have been allowed into

22 the review. At one point, the chief

23 justice asked Ronald WIlson if he would

24 submt to a lie-detector test, despite
04:44 25 the fact that the Supreme Court had
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ruled in 1987 that such tests were
inadm ssi ble as evidence. The court's
opinion to nme was | abelled by media as
‘at best tortuous' and 'politically
expedi ent .’ It seemed clear to ne that
the court had found the case as
difficult as | had. Certainly they had
been unconvi nced of M|l gaard's
i nnocence. "
Whil e the next paragraph is somewhat i nmportant,
"1l skip it though for time, and get to the next
one.
"l confess that | was
per pl exed at the opinion of the Supreme
Court of Canada. The question | had
asked them was whet her the continued
conviction of David M| gaard constituted
a mscarriage of justice. 'Reasonable
doubt' is the standard of proof during
the trial process, which is governed by
a presunption of innocence. These
concepts should not have been applied in
this instance, where a conviction had
been upheld on appeal and where the

court agreed there was no fault to be
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1 found with the trial. It is well
2 established that a person seeking an
3 extraordi nary remedy under the royal
4 prerogative of mercy comes not with a
0445 5 presumption of innocence but with a
6 presunption of guilt. To di sl odge that
7 presunption requires evidence that calls
8 into question the whole weight of
9 evi dence that convicted, evidence that
0445 10 has wi thstood appeal . | n Canada, we
11 have phrased this test as whether
12 evidence shows there has |likely been a
13 m scarriage of justice, or a wrongful
14 conviction."
04:45 15 She goes on to tal k about the Anmerican
16 experience, and |I'Il skip that.
17 And then she says:
18 "The M | gaard case shows ... a need to
19 clarify the tests to be applied in
0446 20 evaluating ... 690... In its
21 expl anation of its opinion, the Supreme
22 Court did not add to our understanding
23 of this issue. In the Supreme Court's
24 summary of the evidence |inking David
0446 25 Ml gaard to the murder ... the court
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used the term "anmple"” to describe the
evi dence that was before the jury when
M | gaard was convicted but used the term
"some evidence" later in their opinion.
"' munable to determ ne the basis for
t his change in term nol ogy. In this
matter the court gave credence to the
recantation of Ronald W I son, even
t hough the chief justice threatened to
cite himfor contenmpt of court for
giving contradictory answers within the
space of a few m nutes during the
heari ng! In its own jurisprudence, the
Supreme Court of Canada has descri bed
the testinony of recanting witnesses as
hi ghly unreasonabl e on principle, yet
here the justices credited the
recantations of a witness whose original
testi mony was corroborated by other
wi t nesses and who was shown during the
hearing to be patently unreliable. I
was |l eft scratching ny head."
Do you know if the m nister appreciated that the
May 23rd and 24th statements were recantations of

their first statements?
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1 A By your definition of recantation, | suspect you
2 could frame it that way. | think I've used the
3 termrecantation in relation to the trial
4 evi dence.
0447 5 Q Okay. She says:
6 "The Supreme Court seens to have set the
7 evidentiary threshold in the case at the
8 same | evel as for a new trial. G ven
9 that this was not a regul ar appeal, but
0447 10 an extraordinary remedy, the | ack of
11 wei ght that the court put on the
12 decisions of the trial and appeal courts
13 is surprising. The inportance that the
14 court attached to the Larry Fisher
0447 15 evi dence..."
16 Sorry, where is that last | was just reading?
17 A | think its constitutes a |ow threshol d.
18 Q No, just go back a page if | could. Oh, here:
19 "...("speculation"” m ght be a better
0447 20 term..."
21 A That's the mnister's view, not m ne.
22 Q Larry Fisher's evidence was specul ation?
23 A No, the inmportance the court attached to the Larry
24 Fi sher evidence and she's put specul ation m ght be
0448 25 a better term That's her view.
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Okay, if we can get to the next page:
"...constitutes a remarkably | ow
t hreshold for chall enging convictions
past the appell ate process."

Well, what are the results?
"A great many Canadi ans, perhaps a
maj ority, think David M| gaard was found
innocent... \When Larry Fisher was
rel eased fromjail ... he was described
by the media as the man "linked to the
murder of Gail Mller,"... Now, Fi sher
is no candidate for the Order of
Canada. . ."

| take it the mnister has that right do you

t hi nk?

You get no argument from me on that.

No argument on that one?
"...but he has never been linked in
anyway that counts to the nurder of Gai
Ml er. He has been found guilty by the
media in the absence of any evidence.
Ml gaard is in a kind of |linmbo because
i nnocence hasn't been established in |aw

and probably never can be. He's free,

but it isn't clear that he was wrongly
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1 convicted. The attorney general of
2 Saskatchewan at the time of his rel ease,
3 Robert M tchell, said publicly that in
4 his view, M| gaard was properly
0449 5 convicted."
6 | m ght add he also said he did it. So now you
7 have here the M nister of Justice offering views
8 on the innocence or guilt of David M| gaard and
9 putting into it that the provincial mnister has
04:49 10 a problem with David's case as well .
11 A It's the former M nister of Justice by the tine
12 t hat book was written. That's her take on it and
13 "' m not certain what your question is, sir.
14 COWM SSI ONER Mac CALLUM: Did we get down in
0449 15 evi dence anywhere of when this book was
16 publ i shed?
17 MR. McLEOD: 1996 | believe, sir.
18 COWM SSI ONER Mac CALLUM: Pardon nme?
19 MR. McLEOD: 1996 | believe. M .
04:49 20 Comm ssioner, | don't want to interrupt My
21 Learned Friend's reading of Ms. Canpbell's book,
22 but I"mreally not sure how M. WIIlians can
23 answer anything arising out of that reading. I
24 do note, sir, a couple of nonents ago in terns of
0450 25 di scussions we had with respect to what M. Wbl ch
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1 could ask of M. WIlliams, that there was

2 certainly no objection fromnme to the direction

3 t hat he seenmed to be heading in a few monents ago

4 but chose for whatever reason not to take, and |
0450 5 t hought, or | anticipated that that direction was

6 to ask two questions of M. WIlIliams, which I

7 woul d not take any objection to, and that is

8 whet her he ever m sled the M nister of Justice

9 with respect to his having previously been a
04:50 10 defence | awyer or whether he ever did so with

11 respect to Nichol Denyen testifying at the

12 prelimnary inquiry, and | certainly have no

13 objection to those two questions and those are

14 guestions that certainly could be posed to M.
o451 15 WIlians. | thought that in fairness M. Wl ch

16 was going to do it because he raised those

17 matters. It just seenms to nme that there's

18 information that is likely within the know edge

19 of this witness that may be pertinent, it has
0451 20 been raised and | think in fairness he should be

21 permtted to answer those questi ons.

22 COMM SSI ONER Mac CALLUM: Thank you.

23 MR. WOLCH: The frustration is | can't see

24 what he gave the m nister. | mean, | can ask
0451 25 him but I"mnot allowed to see what he gave the
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m ni ster. | don't know what he gave the
m nister, | can never test him
COW SSI ONER MacCALLUM:  Well, yes, but if

| interpret M. McLeod' s objection correctly, it
is that you shouldn't be using this witness as a
surrogate for M nister Canpbell just because she
can't be called to testify on her own behalf, so
hi s suggestion | believe is that you should
confine your questions to matters which are
reasonably within the know edge of his client.
Ri ght ?

MR. McLEQOD: Yes.

MR. WOLCH: Well, as | understand it, he --
| would have thought that M. WIIliams, according
to Ms. Canpbell herself, was the main supplier of

information to Ms. Canpbell.

COMM SSI ONER Mac CALLUM: Well, sir, you
have -- that is the tact you have taken, but he's
al ready answered that | think.

BY MR. WOLCH:
Well, then maybe | can ask this question, she says
it was you that gave her the information, or at
| east was supplying her with information, you had
an encycl opedi ¢ knowl edge, etcetera, etcetera.

Was sonmebody el se briefing her? As | read this,
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you were in her office at night answering the
gquestions, giving her the information, etcetera,
etcetera. Was sonebody el se investigating and
giving her the information?

The m nister received advice and information from

a variety of sources, including nmy -- including
me.
But factual information, |ike, who testified, what

was said, what did Nichol John say at the
prelimnary, what did she say at trial, was there
anybody el se besides you that was giving her
information on those points?

| would only speculate if | tried to answer that.
' m aware that members of her staff provided her
with information and advice and other members of

t he department and outside the department provided
her with information and advice. The specifics of
that, of the know edge that was conveyed | do not
know in some instances, and in others I'mnot in a
position to comment because it's barred by either
a solicitor/client privilege or constitutionally
barred.

OCkay. Well, the mnister goes on to deal with
some areas that deal with system c problens and |

would Iike to touch upon them briefly. At page
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1 201 which is:

2 "After the M|l gaard case, | initiated a

3 review of ... 690 ... recomendations

4 stemm ng fromthat review, I'mtold, are
0454 5 now maki ng their way to the office of

6 ... Allan Rock. I n advance of any maj or

7 reform Rock has made two departures

8 from prior practice in dealing with the

9 application of Colin Thatcher ... who
0454 10 was convicted of ... nmurder... First,

11 he provided the departnent's

12 i nvestigation brief (a summary of the

13 i nformati on gathered during the

14 investigation of the application) to the
0454 15 applicant and his counsel for their

16 response and comment before he

17 considered it."

18 Now, the application -- the investigation brief

19 is now being given out; is that right?
04:54 20 A Yes.

21 Q Did you do an investigation brief in this case, in

22 M | gaard?

23 A | did not, not as it's -- as it's described in

24 t here. | did the investigation brief in Colin
0455 25 Thatcher, so | know what an investigation brief
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1 is. We created a docunent which was a sunmmary of
2 the facts that were obtained and it also included
3 a conmpilation of the evidence that had been
4 collected. That was presented to counsel for
0455 5 review, comment and further subm ssions.
6 COMM SSI ONER Mac CALLUM: | " m sorry, are you
7 tal ki ng about this case now?
8 A No, sir.
9 COWMM SSI ONER MacCALLUM: The Thatcher?
0455 10 A The That cher case.
11 COWM SSI ONER MacCALLUM:  OCkay.
12 BY MR. WOLCH:
13 Q Well, if it wasn't an investigation brief, what
14 did you do in the Ml gaard case?
04:55 15 A What was prepared in M| gaard and in other cases
16 was called a departmental report which was a
17 combi nation of narrative and advice.
18 Q s that particularly different than the brief that
19 you did for Thatcher?
0456 20 A Yes. In the Thatcher brief it's sinmply a
21 narrative of the facts that have been discovered.
22 Q In the Ml gaard case it's a narrative plus advice?
23 A It's a narrative and advice and sonetines it's
24 i nterwoven, sonetimes it's not.
0456 25 Q Sorry?
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1 A Sometimes it's interwoven. It's a |l egal opinion
2 which is, which contains a narrative of events or
3 facts and advice.
4 Q So when Kim Canpbell had her table full of paper,
0456 5 t hat woul d have been investigation and advice?
6 A When Kim Campbel |l had her papers, she would have
7 had the benefit of the materials that had been
8 collected as she descri bed plus whatever advice
9 she got from the department and from others.
0456 10 Q And that would include a | egal opinion on simlar
11 act prepared by you?
12 A It would include the departnmental report, the
13 contents of which are -- I'"mnot in a position to
14 - -
0457 15 Q Did you prepare a |l egal opinion on simlar acts?
16 A (Answer struck fromthe record as per Conmm ssioner
17 MacCal l um's ruling)
18 COMM SSI ONER Mac CALLUM: umm - -
19 MR. WOLCH: Sorry?
04:57 20 COMM SSI ONER MacCALLUM:  Your Friend was
21 about to rise and before | could open ny nouth,
22 the witness answered a question which | am not
23 going to record.
24 MR. WOLCH: | thought | was getting into
0457 25 safer territory.
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COMM SSI ONER Mac CALLUM: No.
MR. WOLCH: OCkay, so | can't go there.
BY MR. HODSON:
She says:
“"I"'malso told that the Department of
Justice is now nore aggressive in
respond to inaccuracies or attacks in
the press in relation to the ongoing
690 applications.™
s that correct?
|'ve since left the section, but | think after
experiences with M| gaard, the press section
certainly changed its advice to us in terns of
respondi ng.
COWM SSI ONER Mac CALLUM: Now, t hat
interests me, sir, to inaccuracies. Now, |
t hought, inaccuracies, | understood from your
previous testinony that you did not respond to
i naccuracies of fact because you didn't want to
be seen as prejudging the matter.
Correct.
COWM SSI ONER Mac CALLUM: However, it has
devel oped that, a policy has devel oped under
whi ch you will respond to inaccuracies relating

to the activities of the departnmental
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1 investigators so as to avoid the, what you
2 perceive to be the injustice of the press
3 coverage in the Ml gaard case?
4 A Yes.
0459 5 COVMM SSI ONER MacCALLUM: Yes. So when she
6 says inaccuracies, it has to be read, in your
7 view, as inaccuracies of the latter kind that |
8 put to you?
9 A Yes.
0459 10 COMM SSI ONER Mac CALLUM: Al'l right.
11 BY MR. WOLCH:
12 Q So if | understand that correctly, you are not
13 going to say that the assertion that Fisher did
14 it, David is innocent, WIlson lied, that's not the
0459 15 kind of thing that you're going to respond to?
16 A | can't -- well, put it in some kind of context,
17 we probably wouldn't respond blow by blow to
18 certain facts while it was still in the conviction
19 review group, but where, for exanple, there may
04:59 20 have been assertions about the conduct of some of
21 the officials, certainly that m ght generate a
22 response.
23 Q Well, |I'"mjust wondering if sonmebody said M.
24 WIllianms treated both witnesses differently,
05:00 25 cross-exam ned Fisher |ike they were buddi es and
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grilled Ms. Fisher, the innocent person, how
woul d you respond in the media to something |ike
t hat ?
Well, | think the first question when receiving,
when getting something |like that is do you want to
respond and, if so, how. Someti mes you just take
it and at some point in time when there's specific
acts alleged of m sconduct and not of someone's
perception, then you deal with that. That's ny
answer .

COMM SSI ONER MacCALLUM: | think, M.
Wol ch, if menmory serves, the original exanple
given was one which is fairly germane to the
first application and it concerned the | ack of
response to the Ferris report and if you didn't
agree with it, why in heaven's name didn't you
| et us know, that sort of objection.

MR. WOLCH: Oh, yes.

COVMM SSI ONER MacCALLUM:  And | think the
wi t ness answered about that, well, it wouldn't
have been proper for ne, the investigator, to
offer my opinion on the usefulness of the Ferris
report, that was up to the mnister, so that was
my menmory of the position, the policy as it was

at the tinme.
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1 BY MR. WOLCH:
2 Q Has t hat changed?
3 A It didn't change while | was in the conviction
4 review group with reference to the specific
0501 5 exanple, but it has changed in the sense that if
6 an investigation brief had been prepared in
7 M | gaard, for exanmple, that investigation brief
8 woul d have included the opinion of Pat Alain, so
9 the applicants could clearly see the response of
os:01 10 t he departnment to the opinion of Dr. Ferris and it
11 woul d also include | guess a summry of the
12 interview of Dr. Ferris when he was questioned and
13 asked what his opinion would be if he took
14 contam nation into account, and in this regard,
05:02 15 applicants know what has been di scovered during
16 the course of the investigation and get an
17 opportunity to respond to it.
18 Q Now, if it happened today, would the applicant
19 have a | egal opinion that justice prepared on
05:02 20 Larry Fisher's simlar acts?
21 A No.
22 Q So the mnister would | ook at a | egal opinion that
23 m ght be wrong and unchallenged in arriving at a
24 deci sion?
05:03 25 A That possibility exists.
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Well, it just seens to me that there's something
fundamentally wong if a mnister who may not be
that well trained in law, and may not even be a

| awyer for all | know sometime, that m nister
woul d get a legal opinion that this is not sim|lar
acts and yet we know that anywhere from nine to 14
or 13 judges say it is and we can provide you with
| aw professors across the country who would say it
is and yet the mnister only gets one wrong view.
Certainly, sir, every court, every case that goes
to court has conpeting views. The view of

i nvestigating counsel is vetted by senior
officials in the department who are experienced in
the | aw.

Well, the view taken by your departnment one way or
the other on simlar facts was dead wrong.

It was not the view that was supported by the
Court of Appeal. However, the basis upon which
the initial assessment was made did not have the
same facts that was considered by the Supreme
Court of Canada and certainly didn't have the same
facts and had much | ess factual content that was
probably led at the trial of Larry Fisher, so yes,
in the result, with deference to the Court of

Appeal and with deference to the |learned tri al
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judge, there cane a different opinion; however,

t he assessnments were made on a different fact
f oundati on, so you can argue, quite rightly,

our initial assessments did not reflect that

ual
t hat

of

t he Court of Appeal, that we were conparing apples

and oranges.
No, with all due respect, the Court of Appeal

it was highly probative evidence. The Court

said

of

Appeal was | ooking at not evidence to exonerate

M | gaard, but to convict Fisher. The Court of

Appeal didn't have the other rapes of which t

he

Crown said they should have had, including (V10)

(V10) -, which appears to be the nost probativ

e of

all, that would have been adm ssible in David's

case, so there's a lot the Court of Appeal di

dn't

have that you had to consider, that you had much

more to consider, that you had what they had

| would suggest.

| di sagree.

Pardon me?

| di sagree.

The m ni ster says:
"The unresolved issues in the Donal d
Marshall case led the governnent

convene a royal comm ssion
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1 recommended ... an independent body to
2 review claim of wrongful conviction..."
3 Didn't find much support with the Attorney
4 Gener al s:
0506 5 "The npst common concern was the
6 creation of such a body would becone yet
7 anot her level of court. The move from
8 the courts to the executive responds to
9 the need for some finality in the
05:06 10 process. "
11 And she goes on to say:
12 "The British have just concluded their
13 royal comm ssion into the workings of
14 their justice system  The powers
05:06 15 comparable to those granted under
16 section 690 are exercised in Britain by
17 the home secretary. The British
18 situation differs from the Canadian in
19 that Britain is not a federal state, and
05:06 20 the home secretary, unlike the Canadi an
21 m ni ster of justice, is in charge of the
22 prosecutorial arm of the government and
23 thus not at arm s length fromthe review
24 process. This royal comm ssion has
05:06 25 recommended the creation of an
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1 i ndependent body to review applications
2 for relief from wrongful conviction, or
3 m scarriage of justice. To the extent
4 t hat such an approach could reduce the
05:06 5 politics surrounding these applications,
6 it would be desirable, but | doubt that
7 can really be achieved. | woul dn't want
8 to do away with public interest or even
9 public pressure, where it mght lead to
05:07 10 t he di scovery of evidence or wtnesses
11 capabl e of establishing a wrongful
12 convi ction. It is important to remenber
13 the desirability of erring on the side
14 of innocence. The capacity for publicly
05:07 15 expressed outrage at injustice is a
16 hall mark of a free and denocratic
17 society."
18 Do you agree with that?
19 A Yes.
05:07 20 Q "The capacity for publicly expressed
21 outrage at injustice is a hallmrk of a
22 free and denocratic society."”
23 And | woul d suggest that the bulk of the media
24 coverage in this case was exenplary, it brought
05:07 25 to justice a wrongful conviction, exactly what
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1 she says is the hallmark of a free and denocratic
2 society. Wthout the media David would still be
3 in jail and Fisher would be free; is that not
4 true?
05:07 5 A You are asking me to specul ate, sir. | don't
6 agr ee. | agree that there is a need, and our
7 soci ety recognizes the importance for folks to
8 publicly express what they feel is an injustice,
9 but I think there's a concurrent obligation by
05:08 10 t hose who have the ability to reach mllions of
11 people via the various media to report accurately
12 and to examne the facts and to test themto some
13 extent before blindly following a quote from one
14 side or another.
05:08 15 Now, | don't deny anyone the
16 right to express thenselves and consequently |
17 agree with the expressions of former M nister
18 Canpbel | .
19 Q Do you agree that wi thout the media in our case,
05:09 20 David's application would never have resulted in a
21 reference?
22 A | think that's too sinplistic an approach. | do
23 believe, sir, that concerns about the process
24 elicited a response in the second application
05:09 25 which led to David's freedom
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1 Q As | understand it, the view was, not by you but

2 by others, was that because of the public's

3 m sconception as to David's innocence, it needed a

4 fresh airing?
0509 5 A My sense was that because of the public's concerns

6 about the correctness of the process and about

7 concerns about the adm nistration of justice, that

8 was one of the notivating factors.

9 Q Yes, but the concerns were legitimte because you
0510 10 wer e Wwrong.

11 COWM SSI ONER Mac CALLUM: M. Wblch, are you

12 suggesting in your question to the witness that

13 t he perceived need for a public airing was the

14 only reason for granting the second application?
05:10 15 MR. WOLCH: Yes.

16 COWM SSI ONER Mac CALLUM: | think you should

17 be aware that although we haven't heard it spoken

18 in evidence, there is a tape of a conversation

19 bet ween M. Asper and Joyce M | gaard which was
05:10 20 referred to, or at |east parts of the tape were

21 referred to her in exam nation by Comm ssion

22 Counsel, and if you read further along in the

23 t ape you see this discussion between Asper and

24 Ms. MIlgaard in which he has good news to bring
05:10 25 her which consisted of runours or at | east
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information fromthe Departnment of Justice,
federal, that they were | ooking very seriously at
granting an application on the basis that the
simlar fact evidence m ght have been used in

M | gaard's defence, so --

MR. WOLCH: No, but --

COWM SSI ONER MacCALLUM: At least from his
perception, that was -- the reason the second
application succeeded was not confined to a medi a
airing, so | just wanted you to be aware of that.

MR. WOLCH: ' m aware of that. \%Y;
frustration is --

COMM SSI ONER Mac CALLUM: Because | don't
want to be making any findings in the absence
of --

MR. WOLCH: Well, ny frustration is that |
have the menmo as to the reasons.

COWM SSI ONER Mac CALLUM: Yes.

MR. WOLCH: | mean, Douglas Rutherford
wrote a meno and | can't get into it. This is
totally frustrating. | have the memp that says
exactly what | just said, their reasons.

COWM SSI ONER Mac CALLUM: Yes.

MR. WOLCH: It's in the database, that's

what makes this so difficult, and | appreciate,
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1 M . Comm ssioner, that you have a difficult task
2 and you are trying to do it and | don't think you
3 shoul d be conmpelled to | ook at what M. Asper
4 said that somebody told him when we have the

0511 5 actual meno, Douglas Rutherford reporting as to
6 the reasons for re-opening. The same man who
7 testified in the Marshall Inquiry tal ks about his
8 view, M. MacFarlane's view, M. WIlliams' view,
9 M. Mlntyre's view and why we recommended to the

05:12 10 m ni ster. It's in black and white. I mean, if
11 somebody will tell me | can, we can go into it,
12 we can get the truth.
13 COVMM SSI ONER MacCALLUM:  Well, you know,
14 you can read the judgment as well as | can.

05:12 15 MR. WOLCH: | agree. | see counsel sitting
16 there indicating that we shouldn't go down that
17 road, but it's very frustrating, as to what was
18 deci ded.
19 BY MR. WOLCH:

05:12 20 Q Now, tell me if I'"mgoing too far on this, |
21 under stand you, Rutherford, MacFarlane nmet with
22 M. MIlntyre, that nobody reconmmended re-opening.
23 MacFar |l ane and Rutherford thought it probably
24 should be to keep the public quiet for their

05:13 25 m sconception, you didn't agree, and then MlIntyre
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said maybe you are right, quiet the public down,
away you go. That's a paraphrase.

COWM SSI ONER Mac CALLUM: OCkay, is that the
end of the question?

MR. FRAYER: | assume that's the end of the
guestion?

MR. WOLCH: Is that true? The question is
is that true. s that true?

MR. FRAYER: That doesn't hel p, that
doesn't help the issue. As you indicated,
M . Comm ssioner, this covers the judgment of
Chi ef Justice Laing, covers this exact question.
| mean, this is just -- | know M. Wil ch is
frustrated and he's trying to find some method by
whi ch he can get around having to refer directly
to the memorandum of M. Rutherford to the deputy
m nister, but it is still a prohibited |ine of
guesti oni ng.

COMM SSI ONER MacCALLUM: The witness is not
required to answer.

MR. WOLCH: Thank you, sir.

BY MR. WOLCH:

| "' mjust about done here. The m nister then
asked:

"Did David M| gaard kill Gail MIller?
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1 Per haps none of us will ever know for
2 certain. | had sonme tough questions
3 about the M I gaard case, but | don't for
4 a monent begrudge Ml gaard his freedom
05:14 5 The issue was never a personal one with
6 me. VWhatever ny own views, there cane a
7 poi nt when | had to let it go. Deal i ng
8 with this and other cases has made ne
9 quite nodest about my own ability to
05:14 10 know the absolute truth. That is why we
11 must find methods of post-conviction
12 review that make possible a fair and
13 open- m nded approach to the possibility
14 of error in our courts. But | hope |
05:14 15 can be forgiven for saying that
16 "wrongful conviction" can be just as
17 unjust when it occurs in the court of
18 public opinion as when it happens in a
19 court of law."
05:15 20 Maybe you can hel p ne. Do you understand what
21 she's sayi ng?
22 A | can give you ny assessnment of what it means.
23 Q Pl ease.
24 A | think it's simply this: Just as it's
05:15 25 undesirable to have someone wrongfully convicted
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1 of an offence by a court affirmed on appeal and

2 re-affirmed on further appeal, it is equally

3 hurtful where there's an accusation, a trial in

4 the court of public opinion which is perhaps
0515 5 unsupported by the facts.

6 Q Tell me this, M. WIIlians. When people like

7 David M | gaard, who are innocent, factually

8 i nnocent, and have a | ot of people who are firmy

9 believers in their innocence and see the flaws in
05:16 10 the case and see who the real perpetrator is and

11 they are getting nowhere with your department,

12 where can they go?

13 A M. Wolch, David M| gaard, under the 690

14 application process, went to our department on two
05:16 15 occasi ons and on the second occasi on he was

16 successful.

17 But it's important to keep in

18 m nd, sir, that whenever sonmeone makes an

19 application under Section 690 that is designed to
05:16 20 overturn a conviction, that the foundations that

21 are advanced have a solid factual footing. When

22 t hat happens, generally good things happen. | f

23 the factual foundation isn't there, we are loath

24 to overturn it because there is a respect for our
05:17 25 trial process. But there is also a recognition
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1 that there needs to be a safety net, and whet her

2 that is 690 or whether it is an appeal directly to

3 t he executive, there's a provision for that.

4 Q Woul d you agree, though, that when nmpost reasonabl e
0517 5 peopl e see injustice they get outraged or should

6 get outraged?

7 A | think we're enbarking on a whether or not the

8 ends justify the means?

9 Q No, no, |I'mjust suggesting the media is the only
05:17 10 pl ace to turn, and the media are intelligent

11 people who will not champion a bad cause?

12 A That's your view, sir.

13 Q You think they would? Have you heard of anybody

14 who has been wrongly convicted, allegedly, that
05:18 15 the media sort of went to bat for that didn't turn

16 out to be innocent?

17 A ' m not gonna speculate on that, | just -- that's

18 your Vi ew.

19 Q I n your experience of having 690 applications can
05:18 20 you think of one where the media didn't agree with

21 your decision and they were wrong?

22 A My decision, sir, and ny recomendati ons, are just

23 for the mnister. | know of several in which the

24 medi a were not involved and there were adjustnments
05:18 25 made, there were renmedies granted.
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1 Q "' m not quarrelling with that. W'd |like to have

2 a systemthat's fair and works, we'd |like to have

3 a system where the applicant knows what's going on

4 and is heard by somebody, but |'m suggesting to
05:19 5 you that the media is the only place to turn when

6 you don't know what the investigators are doing

7 and it | ooks like they are biased?

8 A Sir, those accusations have been addressed, they

9 have been addressed by changes to the system, and
05:19 10 the circunstances and the prob -- the procedures

11 that were in place at the time of the M gaard

12 application in 1988, some 18 years ago, have been

13 dealt with specifically by changes in the

14 | egi sl ation, both in terms of the law and in terns
05:19 15 of the regulation, to address specifically the

16 i ssue that you raise, that the applicant get a

17 factual underpinning of -- and the fact, the

18 factual -- will get the facts that have been

19 di scovered during the course of the investigation.
05:19 20 That was the nature of the complaint and that is

21 how t he government has responded to it.

22 Q Woul d you not agree with me that a better approach

23 woul d be to have investigation done, or handl ed by

24 not a lifetime prosecutor, and the ultimte
05:20 25 deci si on-maker being sonebody who may not have
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1 spent a day in a courtroom or assessed any

2 crimnal case?

3 A | say this; that it is important, in an individual

4 case, to have a thorough exam nation by conpetent
0520 5 counsel and investigators and a well-reasoned

6 position, giving the applicant an opportunity to

7 respond, and providing the applicant with an

8 ability to advance the case as strongly as they

9 see fit, and also giving the executive or the
0521 10 m ni ster the opportunity to make a well -informed

11 deci si on. You're asking nme for a conparative

12 judgement, that is -- that is my feel.

13 Q My | ast question, M. WIlliams; is there anything

14 you think you did wrong?
0521 15 A M. Wolch, dealing with a file 18 years ago,

16 there's certain things that I could have done

17 better. \Whether | did wong in the noral sense,

18 ' mquite confortable when | sleep at night, armed

19 with the know edge that | did the best job I could
0521 20 as conscientiously and as inpartially as nmy office

21 di ct at ed.

22 It may well be that additiona

23 evi dence discovered afterwards established that

24 M. Ml gaard was innocent, and |'m happy for that
05:22 25 result, but in ternms of executing the
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responsibilities attributed to me | did it as best

as | could.

Those are all ny questions.

MR. HODSON: M. Comm ssioner, just one

poi nt . | think you struck an answer that was

relating to the |l egal opinion that was going

to

be objected to, and just for clarification, our

rules allow that that answer can be formally

struck fromthe record and, as such, it shoul

d

not be reported on either, because it's not part

of our record, and | just wish to bring that to
your attention in case you wish to give any
specific attention to that?

COMM SSI ONER Mac CALLUM: Well I'"m-- Ms.

Adanms, are you the only media present? Do you

know the question in -- the question and answer

whi ch M. Hodson speaks of ?

MR. HODSON: | think the question was

“did

you prepare a legal opinion on the sim/lar-fact

evi dence", and there was an answer, |'m not going

the repeat the answer because it was struck,

but

t hat was the question and answer that | believe

you directed to be --
COWM SSI ONER Mac CALLUM: Don't report

t hat .
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1 MR. HODSON: OCkay. Thanks. And then |
2 think -- sorry -- tonmorrow norning | think we
3 will have Ms. MLean, and M. Frayer, and M.
4 MacLeod, and M. Fainstein is standing in the
0523 5 Wi ngs to resune.
6 COMM SSI ONER Mac CALLUM: Yes.
7 MR. WOLCH: M. Comm ssioner, | know it's
8 getting very late, but | just want to put on the
9 record that | made reference to a document, it's
05:23 10 152028.
11 COMM SSI ONER Mac CALLUM: Yes?
12 MR. WOLCH: And that's a document that |
13 think is important. | don't want to see, M.
14 Comm ssi oner, you come to an erroneous concl usion
05:23 15 wi t hout this docunment; that is it's a docunment
16 that | alluded to, | paraphrased it, | may have
17 paraphrased it wrong, | don't know, it speaks for
18 itself.
19 COWMM SSI ONER MacCALLUM: What is it about?
05:24 20 MR. WOLCH: It's a document from
21 M. Rutherford to the deputy mnister October the
22 2nd, 1991. It's a note on consultation with WR.
23 Mclntyre, it details the discussion, it indicates
24 t hat MacFarl ane, W I liams, and Rutherford net
05:24 25 with Mcintyre, it details their discussion, it
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1 details their conclusions, it details M.

2 WIlliams' opinion, it details MacFarl ane's

3 opi nion, Rutherford's opinion, and why the matter

4 shoul d be referred.
0524 5 COWM SSI ONER MacCALLUM: Okay.

6 MR. WOLCH: And | think that docunment is

7 crucial to your decision-making and |I'm not sure

8 what the position is on this document?

9 MR. HODSON: If I mght speak to that, this
05:25 10 is a document that the Comm ssion has, it was

11 provided to us by the Government of Saskatchewan.

12 It is an exhibit, it's part of the Comm ssion

13 record. | anticipate that at the time we hear

14 subm ssions, M. Comm ssioner, that there may be
05:25 15 various subm ssions regarding the use, if any,

16 t hat can be made of this document. But the

17 i ssue, the judgement of Chief Justice Laing

18 l[imted questions of Federal Justice officials

19 with respect to advice given and received, that
05:25 20 is why | did not question this witness with

21 respect to the docunent. | did use the document

22 in my questioning of M. Brown. So I think, if |

23 may assist, | think M. Wlch and other counsel,

24 including M. Frayer, will have an opportunity to
05:25 25 make subm ssions about -- apart from questioning
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1 this witness -- what use, if any, can be made of
2 t he docunment .
3 COMM SSI ONER Mac CALLUM: | want you to
4 include those argunments in your written
0525 5 argunents, please, so that we don't spend an
6 inordi nate amount of time in oral argument on the
7 subject, and in the meantime the nmedia is
8 directed not to publish 152028. s that okay?
9 MR. WOLCH: | would just |like to say, M.
0526 10 Comm ssioner, that | find it difficult that this
11 docunment was given to Saskatchewan --
12 MR. HODSON: | --
13 COW SSI ONER MacCALLUM:  Well there goes
14 the privilege, but the constitutional
05:26 15 prerogative, if it applies, does not go with the
16 privilege.
17 MR. HODSON: |"m sorry, M. Comm ssioner,
18 if I may just add. | do believe this document
19 has al ready been made public on a previous
05:26 20 occasion, | stand to be corrected on that, it's
21 certainly been referred to in M. Brown. So it's
22 out there, so to speak, and has been for sone
23 time. It may have been referred to a number of
24 mont hs ago. So |"mnot sure, M. Frayer, if you
05:26 25 wi sh to address this issue?
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1 MR. FRAYER: If 1'"m not m staken, in ny
2 absence ny co-counsel Ms. Cox, when this
3 particul ar document was produced to Murray
4 Brown -- | may be erroneous in this, | haven't
0527 5 read the transcript -- spoke to the issue at that
6 time and submtted it was one of those documents
7 that fell under the prohibition, if | can put it
8 in those terns.
9 COWM SSI ONER Mac CALLUM: | think she m ght
0527 10 have made that subm ssion and didn't we say we
11 woul d take it up later?
12 MR. FRAYER: Yeah, | think that may be the
13 case, | can't quote it directly although |I saw a
14 medi a report on it.
0527 15 This, | mean the argunent
16 that M. Wil ch and | just had with respect to the
17 guestions that he asked of the w tness, and your
18 ruling in that, apply equally to this particular
19 document .
0527 20 We will be directing your
21 attention to it in argument. M. Wlch wants it
22 in, he thinks it's pivotal in the exercise, we
23 ultimately will argue that the ruling of Chief
24 Justice Laing prohibits reference to this
05:28 25 document, for you to make any determ nations
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1 based on it. So it's consistent, | think, wth

2 t he approach that we've taken throughout since

3 that ruling, and | take your direction with

4 respect to that in terms of our subm ssions in
0528 5 due course. Thank you.

6 MR. HODSON: | " mjust going to add, M.

7 Comm ssioner, this document became an exhibit on

8 April 21st, 2006, | believe in the course of M.

9 Asper's evidence, so it is a docunment that is on
05:28 10 the Comm ssion web site.

11 | believe the April 14th

12 letter from counsel for the federal mnister on

13 the issue of the privileged documents that had

14 been waived is that the documents could form part
05:28 15 of the Comm ssion database, in other words we --

16 we have them and we can continue to use them,

17 subject to subm ssions on constitutional issues,

18 and | think we've heard constitutional issues

19 with respect to questions that can be asked of
0529 20 Federal Justice witnesses.

21 | think the question that

22 needs to be addressed, and wi |l be addressed |

23 woul d suspect at subm ssions, is what does that

24 mean about the document? | mean the document, we
0529 25 have the document and it has been made public, so
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1 "' m not sure how we can get it back -- how we can
2 get it back.
3 COMM SSI ONER Mac CALLUM: Well, we m ght
4 have to resort to a caution to the jury, as we
0529 5 have heard was done in 1969.
6 MR. HODSON: Sorry, one last matter. ' ve
7 just been advised by Ms. Knox that she may have a
8 coupl e questions as well for tonorrow, but we
9 wi Il convene, | think, at 9:007
05:29 10 COMM SSI ONER Mac CALLUM: Thank you. And,
11 al so, everybody knows the tinme pressures we're
12 under now so be prepared to have an abbrevi ated
13  unch hour tomorrow, will you.
14 (Adj ourned at 5:30 p.m)
15
16
17
18
19
20
21
22
23
24
25
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