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1 Transcri pt of Proceedings
2 (Reconvened at 1:10 p.m)
3 COWM SSI ONER Mac CALLUM: Good afternoon.
4 ALL COUNSEL: Good afternoon.
01:09 5 COWM SSI ONER Mac CALLUM: M. Hodson, just
6 before you start, | have a word with -- for al
7 counsel .
8 | don't know if you read
9 Thursday's StarPhoeni x, there was an article in
01:09 10 there by the Business Editor, if you haven't read
11 it, read it and take it to heart. Because,
12 apparently, the conduct of sone people is
13 bringing the process of the Inquiry into
14 di srepute.
or:10 15 Go ahead, M. Hodson.
16 MR. HODSON: Thank you, M. Conm ssioner.
17 If | could, just before we
18 start with M. WIIlianms, there was an issue
19 rai sed | ast week about the reach of Chief Justice
or:10 20 Laing's ruling on the constitutional limt. | f
21 we could just call up his decision, 339089, and
22 go to page 106. And, in particular, | think I
23 had asked M. Frayer, on behalf of the federal
24 M nister, to conment on his -- on this issue.
or:10 25 What Chief Justice Laing says, that:
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1 "The constitutional limtation set out

2 in the Keabl e decision precludes the

3 Comm ssion from asking federal

4 Department of Justice |awyers 'questions
o115 whi ch seek to probe the reasons behind

6 actions, including questions about

7 advice given or received.'"

8 Which on its face, | think, suggests that there

9 shoul d be no questions about the reasons for any
or:11 10 actions, including actions taken in the

11 fact-finding or investigative phase. | think I

12 had tried to communi cate on the record | ast week

13 that | had understood that the federal mnister's

14 position -- or | had asked for clarification of
o111 15 the federal mnister's position on whether or not

16 it was their view that Chief Justice Laing's

17 deci sion precluded me from asking questions such

18 as "why did you have Deborah Hall testify under

19 oath", which is reasons, and what | put on the
or:11 20 record is that I will rely on M. Frayer to

21 indicate if | cross the line of this

22 constitutional limt, and | asked him for his

23 position. His -- he will speak to this in a

24 moment. He has now advised nme that the federal
o1:12 25 mnister's view is that Chief Justice Laing's
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1 deci sion covers all questions, including those
2 relating to the reasons behind investigative
3 steps taken, unless they apply directly to the
4 information given to Saskatchewan Justice, in
o112 5 addition, of course, to the issue of advice given
6 and received. So that is their position.
7 M. Frayer -- and I'm fine
8 with that, | just, | raised it so that | know
9 where |'mentitled to go and where |' m not
or:12 10 entitled to go, and | suppose other counsel wll
11 want to know the sanme direction.
12 COMM SSI ONER Mac CALLUM: Well, M. Hodson,
13 | thought the application for judicial review was
14 based upon the subject of advice. | don't -- |
or:12 15 don't recall reasons having been part of it, but
16 this is clearly what the judge said, so he took
17 into -- he expanded it.
18 MR. HODSON: Well, that's the reason
19 raised it | ast week and, in fairness, sinmply to
01:13 20 get the Federal M nister's position, and perhaps
21 M . Frayer can speak to that issue. The reason |
22 raised it is so that we would know what the
23 federal m nister considered to be offside Judge
24 Lai ng's deci sion.
0113 25 COMM SSI ONER Mac CALLUM: M. Frayer?
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MR. FRAYER: Thank you, M. Conm ssioner.
| think it's safe to say, M. Comm ssioner, that
M . Hodson and | have had consi derabl e di scourse
over this particular issue since the exchange
occurred in advance of M. WIlliams starting his
evidence | ast Monday, and | comunicated this
position to M. Hodson just in advance of
arriving here today. He had asked the question
as to whether it was our view that the decision
of the Chief Justice Laing extended to the
reasons behind investigative steps taken, and in
addition to those that related to advice given
and received, and ny instructions are, based on
the reasons as they are articulated in the
paragraph to which M. Hodson has just referred,
t hat they do enconpass -- they do enconpass
further reasons from --

COVMM SSI ONER MacCALLUM:  Where is that
quote from do you know, M. Frayer?

MR. FRAYER: The - -

COVM SSI ONER MacCALLUM: The part in
quot ati on marks?

MR. HODSON: It's fromthe notice of motion
of the --

COMM SSI ONER Mac CALLUM: lt's from the
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1 notice of notion?
2 MR. HODSON: Yes.
3 COWM SSI ONER Mac CALLUM: Oh, okay, thank
4 you.
o114 5 MR. FRAYER: So that's the position that |
6 articulated to M. Hodson. It's my understanding
7 that he is agreeable to that, that we can proceed
8 on that basis.
9 There have been a number of
o1:14 10 "why' questions that relate to reasons that have
11 been asked, and | haven't objected to them and I
12 think M. Hodson has put a fair process in place
13 that, should he feel he is crossing the |line,
14 much as he did | ast week in his exam nation of
o114 15 M. WIliams, he would allow ne an opportunity to
16 respond. And he's been very fair in sort of
17 abi ding by the understanding that counsel have
18 and, subject to that coment, the exam nati on
19 proceeds today of M. WIliams and conti nues.
o1:15 20 MR. HODSON: Yeah, | --
21 MR. FRAYER: And hopefully, w thout
22 obj ecti on.
23 MR. HODSON: Yeah, I"'mfine with that, M.
24 Comm ssioner, as long as | have confort in the
01:15 25 fact that, if M. Frayer does not object to one
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




o115 5

or:15 10

11

12

13

14

o115 15

16

17

18

19

20

21

22

23

24

or16 25

Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39033

of my questions, that | can take it that the
federal mnister is not taking the position, or
is going to take the position, that ny question
crosses the line that is drawn by Chief Justice
Laing's decision. That's nmy concern. W all
know what it says but applying it is sonmetimes a
l[ittle nore difficult.

MR. FRAYER: | appreciate that and, subject
to the comments that M. Hodson made | ast week, |
didn't see occasions where he crossed that |ine
in any event. So | think we have a pretty clear
under st andi ng, at |east as between counsel, of
the limts of the questions asked, and that's
been di scussed with M. WIlliam and with his
counsel, M. MLeod.

COWM SSI ONER Mac CALLUM: OCkay. Thanks,

M . Frayer. We're relying on you, then, to --

MR. FRAYER: Thank you, M . Conm ssioner.

EUGENE W LLI AMS, conti nued:

BY MR. HODSON:

If we could call up 157115. | think, M.
WIlliams, where we finished off |ast week we were
in early Septenmber 1990 -- I'msorry, 157113 is

t he doc. 1D. And you'll remenber, M. WIIlianms, |

think I showed you a September 10, 1990 letter
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1 from M. WIlch and M. Asper, and | believe what

2 you told us |ast week is that towards the end of

3 August 1990 you had nore or |ess conpleted your

4 investigation subject to a few follow-ups, and |
01:16 5 think you told us you had a conversation with M.

6 Wbl ch and/or M. Asper asking for sort of a final

7 subm ssion; is that a fair summary?

8 A Yes.

9 Q And so here's your letter back thanking M. Wbl ch
o1:17 10 for the Septenber 10th letter:

11 "“... fully responds to ny earlier

12 request for a summary of M. Ml gaard's

13 subm ssions concerning his application

14 under Section 690 ...".
o1:17 15 ls it fair to say, we tal ked about this back in

16 June, that in light of the fact that the original

17 written application was supplenented on a nunber

18 of occasions, is that a fair way to put it, that

19 over the course of your investigation additional
01:17 20 grounds were added?

21 A Yes.

22 Q And they would be added, | think you told us,

23 sometimes by way of letter, sometimes by way of a

24 phone call, or both, or even in a media report; is
o117 25 that fair?
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1 A Yes.
2 Q And is it correct to say, M. WIllianms, that
3 per haps the main purpose of requesting the
4 September 10th letter was to get a, if | can call
01:17 5 it, sort of a concluding docunent from David
6 M | gaard's counsel outlining the grounds of the
7 application?
8 A That's correct.
9 Q If we could go to 333507. And one of the
o118 10 follow-up items that we identified earlier in
11 Sergeant Pearson's report was the interview of
12 Al bert Cadrain's nother; do you recall M. Pearson
13 being involved in that?
14 A Yes, | do.
o1:18 15 Q And would that then be related to the suggestions
16 that M. Cadrain, his evidence may not have been
17 reliable at the time of trial due to psychol ogi cal
18 probl ems?
19 A Correct.
o1:18 20 Q If we can go to page 333 -- if we can go to the
21 next page. And | take it this, then, would be the
22 statement that was obtained from Ms. Cadrain that
23 woul d be, again, a piece of information relating
24 to the suggestion that Albert Cadrain's evidence
o118 25 was suspect at the time of trial?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39036
1 A Yes.
2 Q Go to 157117. | now want to turn to the October
3 1, 1990 meeting, M. WIlliams, and | will go
4 t hrough some of the docunents. But maybe, before
o119 5 we do that, if you can just generally give us your
6 recol |l ection, what was the purpose of that meeting
7 and what, generally, happened at it? And | wll
8 go through some documents to assist you, but just,
9 if you could give us a general recap?
or:19 10 A The purpose of the meeting was twofold, firstly to
11 provide M. Wl ch and M. Asper with materials
12 t hat had been collected; and secondly, to allow
13 them an opportunity to make a presentation, or at
14 | east present an oral subm ssion that enbraced all
o119 15 of the points that they wished to bring to the
16 m nister's attention on the first application.
17 That nmeeting would be with the Assistant Deputy
18 Attorney General at the time, M. MacFarl ane, and
19 woul d al so have involved then-Director of Crim nal
01:20 20 Law, M. Corbett, and nyself.
21 Q And would it be correct to describe the October 1,
22 1990 nmeeting as being a presentation, by counsel
23 for M. Ml gaard, of their case, as opposed to
24 your presentation to them of your findings?
0120 25 A That's correct.
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1 Q And so you were |listeners, not presenters, is that
2 a fair way to put it?
3 A Primarily.
4 Q You said the second purpose was to provide
01:20 5 information; can you recall what information would
6 have been provided at this meeting and in what
7 form?
8 A My recollection is that the transcripts of
9 interviews, the materials that we had gathered
o121 10 from the police files and other investigative
11 sources, had been assembled in two to three
12 bi nders and, as | recall, there was a brief, a
13 brief meeting in which we exchanged pl easantries,
14 there was a di scussion about the process to be
o121 15 foll owed, then M. Wolch and M. Asper retired to
16 a conference room for an hour or two, or possibly
17 more, and thereafter -- we may have wor ked, had a
18 break for lunch, I'm not certain, and then they
19 more or |ess presented an argument that was
0121 20 designed to establish why David M| gaard was
21 entitled to a remedy. And in that regard they, as
22 | recall M. Wlch, | believe, |led the
23 presentation, provided a synopsis of the grounds,
24 the facts, and the | egal considerations that he
0122 25 wi shed us to bring to the mnister's attention for
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1 t he purposes of deciding the application.
2 Q And then did you question them or was it nore of a
3 l'istening exercise?
4 A There were sonme di scussions during the course of
01:22 5 it. There may have been questions about the
6 strength of certain -- or the weight to be
7 attached certain statements and things of that
8 nature, but nmostly we sat and we |istened.
9 Q And, for exanple, on the notel room incident,
o1:22 10 woul d you have then, presumably in the hour or two
11 before this presentation, they would have had an
12 opportunity to review Deborah Hall's exam nation
13 by you that was conducted in Novenber of 1989?
14 A Yes.
01:23 15 Q And so would it be a case of saying okay, well,
16 you put forward this ground on Deborah Hall
17 here's what she says, therefore, your subm ssion
18 doesn't accord with what she has now said, or was
19 it nore of a case of we'll sit and listen and
01:23 20 di scuss anmpongst ourselves after you | eave?
21 A | think on a couple of occasions we may have said,
22 wel |, what do you make of Deborah Hall's statenment
23 to this effect, or there may have been sone
24 guestions |ike that, and how does that -- how does
01:23 25 that affect the thrust of your presentation in
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1 whi ch she basically said that Lapchuk and Mel nyk
2 had |ied.
3 Q Would it be a fair summary to say that where you
4 had gathered information that questioned in sonme
0123 5 way the grounds that they put forward, that those
6 woul d have been put to M. Wl ch and M. Asper for
7 their coment; in other words, how does the
8 informati on we gat hered, being Federal Justice,
9 af fect your grounds, please explain, is that
o124 10 general statement correct?
11 A Yes.
12 Q If we can go to 333511, please, and | appreciate
13 that this is a comunication between you and ot her
14 | awyers, and |'m not questioning you about any
01:24 15 di scussi ons or communi cations you had, it's one of
16 the few docunents |'ve been able to | ocate that
17 comments on the materials that were provided, and
18 | think, M. WIlliams, we've been through this, or
19 t hrough the documents, and would you agree that we
01:24 20 have been, or you and | have been unable to find a
21 document that specifically identifies the
22 docunents that were provided at the meeting; is
23 t hat correct?
24 A That's fair, yes.
01:25 25 Q And | do have one -- if we could call up 226165,
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1 it's an index, and -- sorry, | don't know if |
2 gave you the right doc. ID.
3 MS. BOSWELL: Yeah, you did, it's com ng.
4 BY MR. HODSON
o126 5 Q And this is an index | think from one of the bl ack
6 bi nders that we have from somewhere. Do you
7 recall | ooking at a black binder in our office,
8 M. Wlliams, | think to try and identify what
9 m ght have been part of what was provided? |
01:26 10 think this is the index.
11 A Yes.
12 Q Does this |look famliar?
13 A My answer is sinply this, |I'"'mnot certain, | can't
14 say with 100 certainty that that index relates to
01:26 15 the letter that you showed me previously. \What |
16 can say is that those are the types of materials
17 t hat woul d have been provided to M. Wblch at that
18 time and | observe, for exanple, under Tab L,
19 there's just -- there are portions of the trial
01:27 20 transcri pts. Now, let nme correct myself, those
21 are the types of things that would have been
22 provi ded, but whether or not that index relates to
23 the other letter |I can't say with certainty.
24 Q | think you've told us on a couple of previous
01:27 25 occasions that any transcripts of interviews or
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1 wi t ness statements that you gathered woul d have

2 been provided; is that correct?

3 A Generally, yes.

4 Q And then what about your nmenos to file where you
0127 5 had interviewed, for exanple, Dr. Ferris, we've

6 been through a number of those, were those

7 provi ded do you know?

8 A | don't believe they were, sir.

9 Q And so it would be sort of an independent -- or a
o127 10 third party document, either transcript or a

11 statement, would be provided; correct?

12 A Yes.

13 Q And certainly police reports and prosecution

14 docunents would be, would have been provided?
o127 15 A Yes.

16 Q And | think you've told us that some or maybe all

17 of this information would have been provided at an

18 earlier date but for the fact that you had some

19 concerns about information that you had provided
o128 20 earlier; namely, the Ute Frank statenent. | s that

21 correct?

22 A Yes.

23 Q And so can you tell us whether the information

24 provided at the October 1, 1990 meeting, is it
01:28 25 fair to say that that would have been provided
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1 much earlier or was there some information that

2 naturally would have waited until the end of the

3 process?

4 A Well, certainly the statement of Estelle Cadrain
0128 5 only came in a few days before, but we had had

6 some concerns and | think this informati on was the

7 subj ect of some type of embargo or undertaking

8 about its further dissem nation.

9 COMM SSI ONER Mac CALLUM: What happened with
o1:28 10 the Ute Frank statement again, please?

11 A The Ute Frank statement becane the subject of a

12 W nni peg Free Press story which essentially said

13 that -- it made two points; one, that this was a

14 statement that the feds had held onto for 20 years
01:29 15 and it has now been rel eased, and then secondly,

16 t hat the statement supported the affidavit of

17 Deborah Hall who testified -- who said in her

18 affidavit that two trial witnesses had |ied, and

19 that wasn't our view of Ute Frank's statenment.
0129 20 BY MR. HODSON:

21 Q And as far as the information that was shown to

22 M. Wolch and M. Asper, were you prepared to

23 phot ocopy that or provide them copies?

24 A | believe arrangements were made for copies to be
01:29 25 given to them of the things they didn't have and
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1 requested, yes.

2 Q What about the Larry Fisher interview, when |I went

3 t hrough your interview of M. Fisher there was the

4 condition put on that by M. Pick about its use.
0129 5 Do you recall whether or not your interview of

6 Larry Fisher was provided at this neeting?

7 A | believe it was, because one of the constraints

8 that | had discussed with M. Pick was the use, or

9 the further use of that material and | had
o1:30 10 insisted that we be permtted to use it in

11 furtherance of the 690 process and certainly the

12 obtai ning of counsel's views on that, is the use

13 consistent with its collection, and that is for

14 the mnister to make a determ nation on that, on
01:30 15 the 690 application of David M I gaard.

16 Q And then what about the polygraph, do you

17 recall -- | think the only documents that we saw

18 woul d have been your, perhaps a letter from M.

19 Robi nson and/or a file memorandum | don't think
01:30 20 there was a formal set of polygraph charts. Do

21 you recall what if anything was provided on that?

22 A | don't believe we received any, quote, "forml

23 pol ygraph charts", sinmply the report that

24 i ndicated that the results were inconsequenti al,
01:31 25 or the results -- no meaningful results could be

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39044

1 obt ai ned because of the enotional and physical

2 condition of the subject.

3 Q Do you recall if M. Wolch and M. Asper were

4 informed by you or anybody else at the neeting
01:31 5 t hat a pol ygraph had been attenpted on M. Fisher

6 and the results?

7 A | believe that there was, that that information

8 was communi cated to M. Wl ch and M. Asper.

9 Q And | take it, M. WIliams, you have a
o1:31 10 recoll ection of what was, a general recollection

11 of what was presented at the October 1 meeting; is

12 that fair?

13 A Yes.

14 Q And maybe we can go through it this way. I f maybe
o1:31 15 we divide it by subject and go through on the

16 nmotel room re-enactment issue and the Deborah Hal l

17 statement, if you can tell us your recollection of

18 what -- generally if you recall anything that

19 comes to m nd about that presentation that either
01:32 20 differed from what was put forward earlier?

21 A As | sit here now, sir, | can't say | do. | think

22 a docunment that would be useful as a starting

23 point is M. Wlch's Septenmber 10th, 1990 letter

24 whi ch contains a synopsis of the points that they
01:32 25 rai se.
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1 Q Okay. If we could call up 004394, perhaps we can
2 go through it in this order then. s that an easy
3 way to do it, how he's listed here the conpanions,
4 or do you want to -- | think the notel room
01:32 5 wi t nesses were under Unsavoury W tnesses.
6 A " min your hands, sir. Ei t her way.
7 Q We'll go to Companions then, the first point is
8 t he Cadrain, John and W | son evidence, and | think
9 two points, or maybe three points, if | can
01:33 10 summarize from the documents, | think one is that
11 Al bert Cadrain's evidence at trial wasn't reliable
12 due to mental conditions; secondly, Ron W Ison had
13 recanted his evidence; and third, Nichol John's
14 sworn evidence that was not adopted at trial was
01:33 15 not credi ble or inpossible. Is that a fair
16 general summary of what was put forward there?
17 A Yes, but there was -- it was a fairly detail ed
18 presentation with references, as | recall, to
19 certain aspects, or to certain statenments that
01:33 20 were made and also to various parts of the trial
21 transcri pt.
22 Q And do you recall whether matters had been raised
23 t hat you had not previously considered in the
24 review of the statements and your previous
01:33 25 i nvestigation?
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1 A | think there were some facts that had been
2 al luded to that | subsequently checked or
3 doubl e-checked, yes.
4 Q And do you recall anything of significance that
01:3¢ 5 had been raised about this issue that you had not
6 previously considered or investigated?
7 A No, sir. | think there was one aspect | think and
8 that was of the Larry Fisher information which,
9 followi ng the explanation, caused us to
01:34 10 re-eval uate our approach to it, but nost of the
11 ot her points had been consi dered.
12 Q OCkay. We'll come back to the Fisher information
13 in a monent. If we go down to the Unsavoury
14 W tnesses, | think this is the motel room i ssue.
01:34 15 Are you able to tell us, M. WIlliams, | mean, at
16 this point you would have provided M. Wl ch and
17 M. Asper with the Deborah Hall transcript;
18 correct?
19 A Yes.
01:34 20 Q Do you have a recollection as to whether this
21 woul d have been the first time they were made
22 aware of what she had said or whether that had
23 been communi cated earlier?
24 A | don't recall providing themwth a detailed
01:35 25 synopsi s of what Debbie Hall had said, but it's
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1 quite possible that they may have gotten a fl avour
2 for it in discussions either with M. Corbett or
3 M . MacFarlane, | don't know. | do know that as a
4 result of certain accusations about ny questioning
01:35 5 of Ms. Hall, M. MacFarl ane was provided both with
6 the transcript and with the tape of the interview
7 and consequently was in a position to -- well, he
8 knew the details of the interview.
9 Q Do you recall whether the presentation at the
01:35 10 Oct ober 1, 1990 neeting was to the effect that the
11 incident didn't happen and that Mel nyk and Lapchuk
12 lied about it or whether there was a different
13 position put forward in |ight of Deborah Hall's
14 evi dence to you?
01:35 15 A | can't recall, sir.
16 Q Okay. Go to the next page, Forensic Evidence,
17 again, do you have a recollection of anything
18 com ng out of the presentation that struck you as
19 being different than what you had heard before?
01:36 20 A No. It was simply a recasting of the subm ssions
21 t hat had been made.
22 Q And then next the Larry Fisher information, can
23 you tell us, what was your recollection of what
24 was presented with respect to the Larry Fisher
01:36 25 ground, and you had nentioned that there was a new
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1 matter that came to your attention?

2 A Well, there was greater enphasis placed on the

3 i mpact that this information about the sexual

4 assaults and Larry Fisher's activity, what inpact
01:36 5 t hat m ght have had on the result of the M gaard

6 trial had it been presented to the jury.

7 Q Okay. And --

8 A Because the initial -- the initial thrust of the

9 information surrounding Larry Fisher was here,
01:37 10 we've identified the killer, this is the person,

11 and we | ooked at it in that context, but the

12 second |l eg of that argument | guess is had the

13 jury known about this individual residing in the

14 Cadrain residence having done all these things, it
01:37 15 m ght have affected or had an inmpact, so that was

16 one of the other aspects, and that was brought out

17 | guess with greater clarity.

18 Q And | think we identified in some earlier

19 docunents that it had been contained in previous
01:37 20 communi cations; is that fair, as part of the

21 broader Larry Fisher issue?

22 A Yes.

23 Q And are you telling us that at the October 1, 1990

24 meeting, that it was maybe presented with a bit
01:38 25 more clarity and perhaps a bit nore weight than it
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1 had previously?

2 A Well, certainly it was emphasi zed and we were able

3 to get the full inpact of the subm ssion.

4 Q And | think you told us |ast week, and correct ne
01:38 5 if I"mwong, that that m ght well be the type of

6 information, nanmely, that there was a perpetrator

7 out there commtting other crimes that were

8 arguably simlar to the Gail MIler murder in the

9 vicinity and that information was not known to the
01:38 10 defence and not presented at trial and therefore

11 could have affected the verdict and therefore

12 there may have been a m scarriage of justice; is

13 t hat - -

14 A It's the type of information that has the
01:38 15 potential to provide a basis to give a renmedy,

16 yes.

17 Q And do you recall whether there was anything

18 specific about the Larry Fisher information that

19 was new or had not been brought to your attention
01:39 20 as far as one of the assaults or the M O or

21 anything like that, or was it just the fact that

22 the position was articulated a bit more clearer

23 t han previously?

24 A | think the latter portion of your statement is
01:39 25 correct, that the position was articul ated. It's
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1 one thing to wite to make a subm ssion, it's
2 another thing to present a subm ssion verbally and
3 someti mes you have trial counsel feel nore
4 confortable, call it making their pitch, but
01:39 5 maki ng an oral argument or an oral subm ssion and
6 t hat was done.
7 Q Do you recall any discussion about the
8 simlarities between the Fisher assaults and the
9 Gail MIler murder, was that part of the
01:39 10 presentation?
11 A Certainly the facts surrounding the various
12 assaults were brought to our attention. | don't
13 recall whether or not there was a debate on it in
14 the sense of an exchange between ourselves and M.
o1:40 15 Wol ch and M. Asper. | do recall listening very
16 carefully to what was said.
17 Q Do you recall another ground put forward, being
18 the inplausibility or the inpossibility argument,
19 was that somet hing that was canvassed at this
o140 20 meeting?
21 A Yes.
22 Q And what do you remenber about that?
23 A What | -- that subm ssion revolves around the
24 argument that if the testimony of two or three
o1:40 25 trial witnesses is correct, and I'mreferring to
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the notel clerk, | think he's at the Trav-a-|eer
Mot el , who positions David M| gaard and M. W I son
and Ms. John arriving at a certain date or a
certain time, and if you conpare that with the
testinony of the folks who saw, or who testified
that they saw people moving in front of headlights
in the alleyway shortly after seven o'clock, if
you did -- if you tried, and you have to recal
also the testi nony of --

M . Di ewol d?

| was thinking of the married couple whose nane
escapes ne.

Danchuk?

The Danchuks.

Yeah.

Well, those are some of the three key ingredients,
and if you do the time lines, taking the nost
reliable time line, then it meant that David

Ml gaard sinply didn't have the time to do what
the Crown had all eged he had done in relation to
assaulting and killing Gail MIler, and, | nean,
15 years later, that's the nub of the subm ssion,
but there was a fairly detailed discussion of the
various steps as | recall.

Do you have a recollection of any discussion about
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1 the test that would be applied or the test that

2 had to be met for a remedy?

3 A | believe towards the end of the discussion there

4 was a conversation between M. MacFarl ane and M.
01:42 5 Wol ch about that and we solicited, we being -- the

6 guesti on was asked what was the threshold, what

7 was the test, and M. Wbl ch provided a response,

8 but I don't recall what it was.

9 Q And any discussion about if the matter went to a
o142 10 court, what court, things of that nature, do you

11 have any recollection of that?

12 A Not at that time, sir, no.

13 Q Okay. Just for the record, M. Comm ssioner, |

14 want to identify a document, it's a new document,
01:43 15 339772, and back when M. Frayer was questioning

16 M . Asper, back at the end of August there was a

17 guesti on about notes taken at this neeting of

18 Oct ober 1, 1990, and with the co-operation of M.

19 MacFarl ane and M. Frayer | was able to obtain, or
01:43 20 these were voluntarily provided to us. They are,

21 | am advi sed, M. MacFarlane's, or a copy of his

22 notes in his personal possession as opposed to

23 documents that the Federal M nister had and those

24 were provided to me on Friday that have his notes
01:43 25 and |1've had a chance to review them and M.
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1 WIilliams | had asked to take a | ook at them I
2 don't propose to go through them, but | sinmply
3 want to put on the record that | obtained them
4 and obviously if other counsel wi sh to use themto
0143 5 guestion M. WIIlianms about -- we have his
6 evi dence about the nmeeting, but | just wanted to
7 identify these.
8 COMM SSI ONER Mac CALLUM: That's 3397727
9 MR. HODSON: Yes. There's actually a few
o1:44 10 other dates in there as well, but the October 1,
11 1990 nmeeting is listed in there, M. MacFarl ane's
12 not es.
13 COMM SSI ONER MacCALLUM:  Okay.
14 BY MR. HODSON:
o144 15 Q And then if we can go to 162374, this is a letter,
16 the October 3rd, 1990 letter, this is M. Wlch's
17 reporting letter to his client about the meeting,
18 | just want you to conmment on a couple of itens
19 here, and tal ks about:
01:44 20 "Prior to the meeting we were provided
21 with a number of reports contained in a
22 t hi ck bl ack binder, nost of which we had
23 seen before."
24 Etcetera, and | don't want you to coment on what
01:44 25 t hey had seen or not, but that would be
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1 consistent with your recollection, that a volume
2 or volumes of documents were provided?
3 A Yes.
4 Q And he says:
0145 5 "M. MacFarl ane expl ained that he wi shed
6 to meet with us because he felt that
7 when one gets a subm ssion on paper you
8 sometime mss the flavour and many
9 guestions are not readily answered. He
o145 10 felt that we could provide himw th that
11 flavour."
12 And:
13 "Also, we wanted to be certain he was
14 bei ng properly briefed by M. WIllianms."
0145 15 Do you recall that being any background to this
16 Oct ober 1, 1990 nmeeting?
17 A Well, certainly the first part, but | don't recall
18 the "al so" sentence. It may have been in their
19 m nd, but it wasn't articulated at the tinme.
o1:45 20 Q And here | think:
21 "The situation regarding Larry Fisher
22 was exam ned fully."
23 And | think you've told us that that would have
24 been a significant part of the presentation; is
0145 25 t hat correct?
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1 A Yes.

2 Q Go to the next page, M. Wbl ch says:

3 "We did have certain facts brought to

4 our attention. It is clear that Deborah
0146 5 Hall in her exam nation by M. WIIlianms

6 in some ways corroborated Mel nyk and

7 Labchuk. "

8 And then goes on to talk about her coments being

9 sarcastic, and | think you've acknow edged t hat
o146 10 t hat woul d have been the subject of sone

11 di scussion; is that fair?

12 A Yes.

13 Q It al so makes menti on:

14 "We were also able to see some very
o146 15 unfair and untrue police reports

16 regardi ng yourself."

17 And can you give us sone indication, these would

18 be Saskatoon City Police reports; is that

19 correct? Presumably -- let me back up. You
o146 20 woul d have provided -- to the extent that you

21 provided M. Wolch with police reports, they

22 woul d be the 1969 Saskatoon City Police reports?

23 A | believe those were the reports. There may have

24 been one or two reports that found their way onto
0146 25 the police -- the Saskatoon police file fromthe
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1 RCMP.

2 Q Ckay. But it would be original investigation

3 police reports?

4 A Yes.
0147 5 Q And can you give us any idea of the nunber or the

6 type of reports that you would have had and

7 provi ded of the police reports?

8 A | regret to say that | did not review this portion

9 of the file as closely as | needed to. | just
o147 10 don't recall

11 Q Would it be -- to the extent that police reports

12 related to Ron W1 son, Albert Cadrain, Nichol

13 John, David Ml gaard, do you think those would be

14 l'i kely the police reports that you would have had
o1:47 15 at that tinme?

16 A Yes.

17 Q Do you know -- sorry, go ahead.

18 A And to the extent that there may have been reports

19 of interviews with David M| gaard before he was
01:47 20 charged, those would also, would have been

21 provi ded.

22 Q Now, do you recall whether you had the entire

23 Saskatoon City Police file at this time?

24 A No, | do not.
01:47 25 Q It would be selected reports that you would have

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39057

1 obtai ned for your investigation?

2 A That's correct.

3 Q And what about the Crown prosecutor's file, do you

4 recall if you would have had the entire file at
0148 5 this time?

6 A | recall reviewing the file that was obtained with

7 the co-operation of M. Caldwell, | had that. I

8 think that later on there were other portions that

9 had found their way to Regina. | didn't have the
o148 10 entire file. | did obtain copies of portions of

11 the file that were significant to the issues that

12 we were | ooking at.

13 Q If we can go to 062314. Now, we tal ked | ast day

14 about the involvenment of the RCMP and | think your
o149 15 evidence was to the effect that by September,

16 1990, as far as you were concerned, what M.

17 Pearson and the RCMP were doing for you in the

18 investigation was effectively at an end; is that

19 correct, other than a few, | think the Estelle
o149 20 Cadrain interview. s that right?

21 A Yes.

22 Q And so here -- now, this is Inspector Evans

23 writing to you sayi ng:

24 "The aspect of M. Fisher consenting to
o1:49 25 a further polygraph examnation is stil
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1 bei ng actively pursued; and shoul d he
2 submt to further testing, it should
3 greatly assist in the eventual decision
4 respecting this file."
0149 5 And are you able to comment on what it was --
6 would it be fair to say they were doing this on
7 their own as opposed to with direction from you,
8 bei ng the RCMP?
9 A Well, they were pursuing it because | think
o149 10 Sergeant Pearson was of the view that meani ngful
11 results could be obtained and to the extent that
12 they could be, we left that question open.
13 Q Go to 333518. But you weren't waiting for another
14 pol ygraph attenpt to conplete your investigation?
o150 15 A No .
16 Q 333518, and this is a letter from Chief Penkala to
17 Cecil Rosner of the CBC, Novenmber 2nd, 1990, and
18 it's enclosing copies of the 1968, '69 and ' 70
19 annual reports of the Saskatoon City Police. You
o1:50 20 can scroll down, a copy to you and receipt
21 acknowl edged, attachments have been placed in
22 pocket 5. And just go to 012698, and | think this
23 is one of the reports -- and go to the next
24 page -- and we saw this earlier with some other
o1:51 25 wi t nesses, but this set out a nunber of rapes and
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1 ot her sexual offences in '68, '67. Do you have a

2 recollection of receiving this informtion and

3 where, if anywhere, did it fit in? Was it

4 somet hing you requested or how did it come about?
o151 5 And before you answer, M. Wlliams, | can tell

6 you that | will take you later to a simlar issue

7 in 1991 on the second application where you did

8 ask Sergeant Pearson to follow up and get sonme

9 statistical information, and this appears to be
o1:51 10 about 10 nonths earlier. Do you remenber where

11 this information fit in?

12 A | believe that we were taking a | ook at the Larry

13 Fi sher and the sexual assault simlar fact issue,

14 and one of the things we wanted to | ook at was
o1:52 15 just the prevalence of it and whether we could

16 gat her any information from statistical or other

17 sources that would shed sone |ight on the

18 subm ssion that Larry Fisher was Gail MIller's

19 killer, and essentially what it showed was that
o1:52 20 there were a number of sexual assaults in the city

21 at that time --

22 Q And - -

23 A -- but, beyond that, | don't believe we could draw

24 too many concl usions unless there was a further
01:53 25 breakdown in terms of how the assaults took place,
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1 how many were by knife, the |ocations, etcetera,
2 etcetera.
3 Q If you can go to 217222, please.
4 COMM SSI ONER MacCALLUM: Was that because
0153 5 there were quite a nunmber of sexual assaults?
6 A There appear to be, sir. Just having the numbers
7 doesn't give you much unless you have a kind of an
8 analysis of the assaults to see any pattern.
9 COVMM SSI ONER MacCALLUM:  ©Oh, okay.
0153 10 BY MR. HODSON:
11 Q If we could, this is an article, | think it's
12 around December 2nd or Decenber 3rd, 1990 --
13 there's not a date on here, but | believe it to be
14 early Decenber, 1990 -- it's an article by Dan
01:53 15 Lett and there is a conment here that says:
16 "Lawyers representing other
17 wi t nesses have said previously that
18 WIilliams bluntly told them that he was
19 personally convinced M| gaard was
01:53 20 guilty, despite overwhel m ng evidence to
21 the contrary."”
22 Let me start off by asking; did you ever tell any
23 counsel for any witness in this matter that you
24 were personally convinced Ml gaard was guilty?
o1:54 25 A No, sir, | did not.
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Q In | ooking at the record it appears that there
woul d have been two | awyers representing
wi t nesses, and | could be wrong on this, but
certainly Kenneth Watson representing Ron W I son
and Reg Watson representing John Patterson. Do
you recall having contact with any other |awyers
acting for witnesses in your investigation, at
| east on the first application -- | should say and
Larry Fisher, it would be Harold Pick presumably;
was there any other |awyers?

A Not that | recall, sir.

COMM SSI ONER MacCALLUM: So this had to be,

at | east one m ght include, Watson, Pick, and

who?
MR. HODSON: Reg Wat son.
COMM SSI ONER MacCALLUM:  Yes?
A That's right.

MR. HODSON: |"mjust trying to identify
who m ght be the |lawyers referred to.
COMM SSI ONER MacCALLUM:  Yeah, that's
ri ght, yeah.
A Yeah, there were two WAtsons and Harol d Pick.
COMM SSI ONER MacCALLUM: Two WAt sons.
BY MR. HODSON:

Q Oh yeah, sorry, Reg and Ken. | didn't -- yeah.
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1 So Ken Watson, just let ne start with Reg WAtson

2 and Harold Pick, counsel for John Patterson and

3 Larry Fisher; do you have a recollection of any

4 di scussion with either of those gentlemen about
o155 5 your views on David Ml gaard's guilt or innocence?

6 A Sir, my views about the process and ny role in it

7 never brought nme, or doesn't engage a personal

8 view as to whether or not David M lgaard is guilty

9 or innocent. | have not discussed it with any
o155 10 | awyer, about whether -- and certainly not for the

11 wi tnesses -- as to whether or not | was personally

12 convinced he was guilty.

13 M. MIlgaard cones to the

14 m nister and only qualifies for a 690 application
01:56 15 on the basis that he's been convicted of a -- of

16 t he of fence. My views are irrelevant as to

17 whet her or not, in fact, he is or is not. The

18 fact is you only qualify if you've been found

19 guilty. My job is to find out whether the grounds
o1:56 20 you raise are such that it can give the mnister a

21 basis to provide the applicant with a remedy.

22 | have not -- and |, you know,

23 this is the one thing; |I have only one client who

24 is entitled to that view, and that's the m nister,
o1:56 25 and |'ve steadfastly adhered to that primary rule.
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1 COMM SSI ONER MacCALLUM: So, needless to
2 say, you didn't tell M. Lett either?
3 A | certainly did not.
4 MR. HODSON: | -- there is a reference in
01:56 5 one of the transcripts, or another docunent, that
6 ei ther suggests or inmply that this my be Ken
7 Wat son, Ron W lson's |awyer, that -- and, again,
8 |'"mnot, | can't say that it is or it isn't, but
9 -
o157 10 COWM SSI ONER MacCALLUM: \WVho did Reg --
11 W Ilson -- Watson act for?
12 MR. HODSON: Reg Watson acted for
13 John Patterson, who was the fellow who was an
14 inmate with Larry Fisher, and he is the
01:57 15 i ndi vi dual, John Patterson, who was interviewed
16 in early August 1990. W touched on him | ast
17 week.
18 COMM SSI ONER Mac CALLUM: And M. Pick?
19 MR. HODSON: Acted for Larry Fisher, and
o1:57 20 Steven Carter did for while as well, | believe.
21 COWM SSI ONER Mac CALLUM: So now we get down
22 to the other Watson is, |I'msorry?
23 MR. HODSON: Ken WAtson acted for Ron
24 Wl son and Reg Watson acted for John Patterson,
0157 25 for the record.
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COMM SSI ONER MacCALLUM:  Uh- huh.
BY MR. HODSON:
|'"'msorry, M. WIlliams, did you --
| guess, just to conplete the record, after the
conclusion of the first application -- and this

and that would be after this article appeared,

believe | had conversations with one other |awyer

who was thinking of representing a wi tness but
never did.
Okay. But it was after this article?

That's after this article.

If, as | say, | think there is a document on the

record that suggests it may have been Ken Watson

who this was attributed -- or may have been the
source of this information. Do you recall any
di scussion with M. Watson -- with Ken Watson,
guess | should be clear on that, in any way
relating to your personal views, or David
M |l gaard's guilt or innocence, or the merits of
t he application?
No, sir.

COMM SSI ONER Mac CALLUM: M. Watson was a
witness -- well he was acting for M. W I son
here; wasn't he?

MR. HODSON: At the Inquiry, yes.
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COMWM SSI ONER MacCALLUM:  Yes.

MR. HODSON: Yes, that's the sanme
M . Watson.

BY MR. HODSON:

If we can go to 001529. This is the mnister's
deci sion of February 27th, 1991. | went through
parts of this with M. WIlIliam at the start of
his evidence because it set out the process. | f
we can go to the third page, 001531.

And M. Conm ssioner, | can
say that in light of Chief Justice Laing's ruling
| pondered what questions, if any, | could ask
about this document, | raised it with both M.
WIlliams' counsel and with M. Frayer, and what |
intend to do -- and perhaps just to make sure that
they are fine with this -- is to ask M. WIIlians
essentially two questions with respect to these
grounds; and the first question is to have M.

W lliams advise whether he investigated each of
t hese grounds; and secondly, what concl usions he
reached with respect to the question of whether
each ground established a reasonable basis to
conclude that a m scarriage of justice may have
occurred.

Now | have asked those
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1 guestions as we've gone along with the in -- with

2 various matters, so | intend just to pose that,

3 and perhaps if M. Frayer and M. Watson -- or

4 pardon ne -- M. MLeod do not take objection with
0200 5 that, | will proceed? The record reflects two

6 nods of "no"; no objection?

7 MR. FRAYER: (Not at m crophone) ... your

8 observations with respect to asking these

9 gquestions in sort of discreet ways throughout is
02:00 10 consi stent with what you have asked?

11 MR. HODSON: Yes, | don't intend to do

12 anything different than what | have asked, and

13 certainly, M. Frayer, if | stray fromthat, |I'm

14 sure |I'Il hear from you.
0200 15 BY MR. HODSON:

16 Q So, M. WIlliams, the first question, ground:

17 "(1l) the subm ssion that new evidence from

18 Deborah Hall and Ute Frank, who were not

19 called at trial, contradicts the trial
02:00 20 evidence of Crown witnesses Mel nyk and

21 Lapchuk" .

22 Let nme just pause here. You are famliar with

23 these five grounds; can you tell us or confirm

24 t hat you investigated each of these issues or
02:01 25 grounds in your investigation of the application?
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1 A | did.

2 Q So the question, then, is what conclusions did you

3 reach with respect to the question -- with respect

4 to ground number one, and whether or not it
0201 5 established a reasonable basis to conclude that a

6 m scarriage of justice may have occurred?

7 A | think nmy answer, the answer | can give in

8 relation to all five grounds, is this: | did not

9 find a factual basis to support the all egations
02:01 10 contained in the various subm ssions presented on

11 behal f of David M | gaard.

12 Q OCkay. And that would go for all five?

13 A Yes.

14 Q Now i f we can go to what followed, 026541. And we
02:02 15 have seen a fair bit of media reports that

16 followed the mnister's decision. Wuld you

17 agree, M. WIlliams, that there was a fair bit of

18 medi a coverage following M nister Canpbell's

19 deci sion and, in particular, there was a fair bit
02:02 20 of criticismof not only the mnister but, indeed,

21 your role in matters?

22 A The -- that's fair to say, yes.

23 Q If we can go to 004416. Now agai n, and on that,

24 is there anything that you can tell us that does
02:02 25 not get into advice or reasons related to, if |
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1 can call it, the reaction in the media to the

2 m ni ster's decision?

3 A Well the media reaction, | guess in some respects,

4 was predictable, because throughout the
02:03 5 application the only, the only side of the story

6 t hat had been presented was the one advanced on

7 behal f of the applicant, David M| gaard. | think

8 there was a hope or an expectation that, with a

9 fairly detailed letter that sought to discuss the
02:03 10 i ssues that the mnister reviewed and a synopsis

11 of the facts that underpinned the decision, that

12 t he public would have been made aware of the other

13 side, of the additional facts that had been

14 presented, so that the refusal to grant a renedy
02:04 15 woul d be understood. That, however, did not take

16 pl ace.

17 Q And do you have any observations as to why?

18 A It's very difficult to discern why someone does

19 not understand what we believe is a fairly clear
02:04 20 message. | sinmply think that we didn't do as good

21 a job as we needed to along the way in ternms of

22 refuting a lot of the m sinformation that was out

23 there, it had been repeated with such frequency

24 that very few people exam ned the other side, and
02:05 25 it was just ignored.
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We have heard sonme evidence that followi ng the
deci sion, that although the mnister's decision
was some | think 12 pages in length with some
detail, that the concern becanme the background,
the failure, or the fact that the background
information wasn't disclosed, that became an
issue. And | don't want you to conmment on
communi cations with the mnister or reasons or
that but, from the public's perspective, would you
agree that it appears that what came out of the
m ni ster's decision was, in addition to her
12-page letter, demands for nmore information; is
that fair?
That's fair.

COMM SSI ONER Mac CALLUM: M. WIlianms, you
told us quite sonme time ago, | think, that
i nsofar as factual matters reported wrongly, at
| east in your perception, you were hanstrung by
the need to defer everything, at |east refer
everything to the mnister, it wasn't your job to
argue the case in public?
That's correct.

COW SSI ONER MacCALLUM:  And you couldn't,
in fact, take a position on factual matters

wi t hout having -- w thout being accused of
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1 prejudging the matter, or judging it at all,

2 whi ch was not your job?

3 A That's correct.

4 COWM SSI ONER Mac CALLUM: It was up to the
0206 5 m ni ster. So are you now telling me that, when

6 you say you didn't do a good job in communicating

7 your position to the public, do you mean to say

8 you didn't do a good job in refuting the

9 al l egations which were made agai nst the conduct
02:06 10 of your investigation?

11 A That's part of it. | think the letter, the

12 mnister's letter, needed to be nmore persuasive

13 because we thought it was -- it should have

14 all ayed some of the concerns that had been raised,
02:06 15 - -

16 COMM SSI ONER Mac CALLUM: Yes?

17 A -- but it obviously did not. So, hindsight being

18 what it is, there was still that -- there was

19 still the suspicion, there was still questions
02:07 20 about the fairness of the process, there was still

21 guesti ons about whether there was prejudgnent of

22 it by officials, despite what the m nister had

23 written in the first one or two pages, which

24 sought to describe the process.
02:07 25 COW SSI ONER MacCALLUM: Well, okay, so you
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1 just find the |ack of communication to have been
2 at the mnisterial |evel and not from your
3 i nvestigative |evel whereby you would have, from
4 time to time, refuted suggestions which were
0207 5 bei ng made?
6 A Correct.
7 COWM SSI ONER Mac CALLUM: So you still say
8 t hat that wouldn't be part of the process as you
9 see it?
0207 10 A We - -
11 COWM SSI ONER Mac CALLUM: You just remai ned
12 silent and do your job?
13 A Yes.
14 COWM SSI ONER MacCALLUM: Umm, okay.
0208 15 BY MR. HODSON:
16 Q This is an April 25, 1991 letter from M. Wlch to
17 the federal mnister follow ng the decision, and
18 it's M. Wolch's formal response; | take it you
19 woul d have been famliar with this document?
02:08 20 A Yes, | received a copy of it.
21 Q If we can go to the next page, and | brought this
22 up |l ast week and it's tal king about the notel room
23 incident, and in the letter M. Wlch wites that:
24 "According to Crown theory,
02:08 25 in 22 years David M| gaard has never
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1 admtted any involvement in the murder
2 to anyone, other than to paid by the
3 Crown young crim nals whom he hardly
4 new. Mel nyk and Labchuk coul d not even
0208 5 agree between thenselves as to what was
6 said and done. More i nmportant, even to
7 this day we do not know what arrangenent
8 was made for them to secure their
9 evidence. A nmenmber of your Depart ment
02:08 10 implied to us that they were paid."”
11 And just your comment on two comments here, the:
12 "... paid by the Crown young crimnals
13 ot
14 and the:
02:09 15 "A member of your Departnent inmplied to
16 us that they were paid."
17 Do you recall any discussions with M. Wbl ch, or
18 any information that you gathered to suggest that
19 Mel nyk and Lapchuk were paid by the Crown
02:09 20 wi t nesses; and secondly, whether anybody in your
21 department nmay have inplied that they were paid?
22 A | do recall a discussion, at or around the time of
23 the October 1st, '90 meeting, which dealt with the
24 issue of a reward, a reward that had been offered
02:09 25 for information |eading to the arrest and
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39073
1 conviction of the killer of Gail MIller, and at
2 that time my recollection is that | knew that a
3 reward had been offered to M. Cadrain. | wasn't
4 certain whether he was the only one that
0210 5 participated in that reward and | was subsequently
6 asked by M. MacFarlane to |look into that, and I
7 did, and | found that only M. Cadrain received
8 the reward. Now it may have been in the context
9 of that discussion that M. Asper or M. Wblch, or
02:10 10 both, got the impression that there was an
11 i nference that sonmeone el se m ght have been paid
12 but, beyond that, | had no information about
13 Mel nyk and Lapchuk being paid for their evidence.
14 Q And, just for the record, 002289. And, again,
0211 15 this is a mem between you and M. MacFarl ane, and
16 | "' m not asking any questions about advice that you
17 gave to him but it appears to contain factual
18 information that you obtained -- this is three
19 days after the meeting -- about the reward noney,
02:11 20 confirmng that Al bert Cadrain was the individual
21 who got the reward; correct?
22 A Yes.
23 Q And it was submtted that the claims by the
24 wi t nesses Cadrain and W I son were submtted after
02:11 25 M | gaard was convicted by the jury as -- instead
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1 of before; is that correct?

2 A Yes.

3 Q If we could go to 000901. This is the August

4 14t h, 1991 second application to the mnister, and
02:12 5 you're famliar with this docunent, M. WIIlianms?

6 COWM SSI ONER Mac CALLUM: Excuse ne just for

7 a second. M. WIlde, | wonder if you could open

8 all the doors, it's so hot in here it's getting

9 to be unbearabl e. | saw one of the staff trying
02:12 10 to fix the problem and she was unsuccessful .

11 BY MR. HODSON:

12 Q And you're famliar with this docunent, | take it

13 you spent a fair bit of time with it in 19917

14 A Yes.
02:12 15 Q "1l ask you a couple of questions here. The

16 document states:

17 "When we first made our application the

18 suggestion that Larry Fisher was the

19 per petrator was not the main thrust and
02:12 20 we were at that time advised by your

21 Department that there were no police

22 reports avail able on past offences of

23 M . Fisher. Whereas we suggested there

24 was a distinct pattern and al though the
0213 25 simlarities were never placed before
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1 you, we accepted that we were at that
2 time at a dead end."
3 Woul d you agree with what's put forward there?
4 A It's only partly correct. During the first
0213 5 application, of course, the Wnnipeg files, there
6 were some reports fromthat and there was, |
7 believe, just one -- one set of police reports
8 from the Saskatoon application. But, subject to
9 t hat caveat, | believe our information, and what
02:13 10 we had at the time, was that they could not be
11 | ocat ed.
12 Q Okay. What about the comment that Larry Fisher
13 was the perpetrator was not the main thrust of the
14 first application?
02:14 15 A Well you've, you've seen M. Wblch's Septenber
16 10th letter, that is his perception of it.
17 Q But what is yours?
18 A Well certainly after, after Larry Fisher was
19 advanced as the perpetrator, there was an
02:14 20 i nordi nate amount of time, effort and energy
21 expended towards establishing that. It --
22 COWM SSI ONER MacCALLUM:  Ampunt of time
23 spent by whom sir?
24 A By the M I gaard camp advancing that. | mean
02:14 25 Deborah Hall, that was relatively straightforward,
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it was a one witness, as is Dale WIlson -- or Ron
W | son, but we expended a significant anount of
resources trying to track down Larry Fisher. But
that's M. Wolch's take on it, so --
BY MR. HODSON:
And what about the comment about the distinct
pattern of his offences and the simlarities being
pl aced before you; did you |look at the
simlarities of the Fisher rapes and the Gai
MIller murder on the first application in your
i nvestigation?
Yes, based on the information we had, we did.
If we can scroll down. And it says here that:
"Once your decision was
brought to our attention we were
determ ned to proceed further in
ascertaining Larry Fisher's possible
guilt and we were somewhat surprised to
| earn that there was anple materi al
avai |l abl e, including at | east one police
report concerning previous victins of
Fi sher."
At the October 1, 1990 meeting did you provide
either a copy of, or access to M. Wil ch and M.

Asper of the Fisher rape files that you had at

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39077
1 that time, nanmely the two Fort Garry incidents,
2 the (V10) (V10)- matter, and the (V5)-- (V5)---
3 file, which I think you said you received in
4 m d- 19907
0216 5 A "' m not sure we had the (V10) (V10)- file at that
6 time but, whatever we had, we gave him
7 Q Well | think we saw a document earlier, and |I'1]|
8 show you anot her one, that suggests you had the
9 (V5)-- (V5)--- file?
0216 10 A Yes.
11 Q That's something, that's a file you had October 1,
12 1990; correct?
13 A Yes.
14 Q Did you make that available to M. Wl ch and M.
02:16 15 Asper at the October 1, 1990 neeting?
16 A | believe we did, yes.
17 Q And the two Fort Garry files, then, | think you
18 said you had parts of those, or whatever you had,
19 you provided access to those?
02:17 20 A Yes.
21 Q And (V10) (V10)- had gone through a prelimnary
22 hearing, or M. Fisher had gone through a
23 prelim nary hearing, and | don't think there was
24 any issue in locating those files; is that
02:17 25 correct?
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1 A | don't believe so, because that was, that -- that
2 of fence was investigated by the RCMP in North
3 Battl eford and | believe Sergeant Pearson didn't
4 have much difficulty tracking it down.
0217 5 Q And if you would have had -- put it this way, to
6 t he extent that you, Eugene WIIliams, had (V10)
7 (Vi0)- file information on October 1, 1990, did
8 you provide access to that information to M.
9 Wbl ch and M. Asper?
0217 10 A Yes.
11 Q And woul d that have included providing a copy of
12 what ever you had?
13 A If a copy had been requested | believe we would
14 have provided it, certain -- subject to a certain
02:17 15 embar go upon dissem nating that information.
16 Q If we can go to page 000905. This would be the
17 table of contents, and | take it that the victim
18 reports -- let's just |eave (V14)- (V14)- for a
19 moment -- the remaining seven victinms would have
02:18 20 been assaults that you had been aware of on the
21 first application; is that correct?
22 A Yes.
23 Q And (V14)- (V14)- is new, what is your
24 recollection of that incident and how it fit into
02:18 25 what you did and what you concl uded?
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1 A (V1i4)- (V14)-, | believe, was new in the sense
2 that it had not been the subject of any charges
3 against M. Fisher, and |I believe Sergeant Pearson
4 at | east | ooked into that matter.
0219 5 Q | wonder if | could just have a noment, M.
6 Comm ssioner, just to check a docunent with
7 M . Frayer?
8 COMM SSI ONER Mac CALLUM: Yes.
9 BY MR. HODSON:
02:19 10 Q If we can call up 010002. And this is a
11 menor andum dat ed August 20th, 1991, it's from you
12 to M. Corbett.
13 And |'ve raised this, M.
14 Comm ssioner, with M. Frayer, and |I don't believe
02:20 15 he has any objection to me questioning the witness
16 about the factual matters related in this
17 memor andum, and | think | do not intend to
18 guestion M. WIIlians about any advice he provided
19 to M. Corbett or any discussions about that.
0220 20 But | think, M. WIIlians,
21 woul d this memorandum fairly summari ze your
22 knowl edge at the time, and | think you set out
23 what steps you had taken on the first application
24 investigation relating to the Larry Fisher matter;
0220 25 is that correct?
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1 A Yes.

2 Q And so it's for that purpose that | have sone

3 guestions. You say here that:

4 "The applicant submts that
0220 5 the circunstances of Larry Fisher's

6 sexual assaults against his victinms are

7 "striking simlar acts that would be

8 adm ssible in a trial against Larry

9 Fi sher and would have been adm ssible in
0220 10 David Ml gaard's trial if the

11 informati on had been known.'"

12 And then it goes on to talk about the Centurion

13 information or investigation and then, scrol

14 down, and then | think you set out:
0221 15 "Also encl osed was the statement of

16 anot her assault victim who was unable

17 to identify her attacker.™

18 And goes on to recite what's in the Centurion

19 application, that:
0221 20 "When she | ooked at Larry Fisher's

21 pi cture, she said that it could be him

22 However, she renmenbered that her

23 attacker was not as clean-cut as the

24 photo of Fisher and had | onger dirtier
0221 25 hair."
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1 And | think those words are taken out of the

2 Centurion docunments; is that right?

3 A Yes.

4 Q And then if we can go to the next page, you say:
0221 5 "The applicant has m stakenly assumed

6 that the simlarities between the attack

7 on Gail MIller and the Fisher assaults

8 were not brought to the Mnister's

9 attention or considered during the first
02:21 10 application. This assumption is based

11 on a m staken recollection of a

12 conversation | had with M. Wl ch.

13 | had told M. Wblch that the

14 occurrence reports for the 1968 assaults
02:22 15 in Saskatoon were not avail able, and

16 that the quality of the photocopy of the

17 1970 assault in Saskatoon was poor.

18 However, | had obtai ned

19 sufficient information relating to the
02:22 20 Oct ober - Novenber 1968 charges from

21 court documents and considered this

22 information during the assessnent of the

23 first application. | had al so obtai ned

24 and consi dered the occurrence reports
02:22 25 from the W nni peg assaults.”
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1 And woul d that, what | just read you, is that
2 accurate, M. WIlliams?
3 A Yes.
4 Q If we can go to 333576, and this is an August
0222 5 20th, 1991 nmemo to file. Maybe just pause here,
6 and again, | don't want you to get into any areas
7 of advice, M. WIlliams, but can you tell us
8 generally what -- was your role in investigating
9 the second application simlar to the first
02:23 10 application, or can you give us a general idea of
11 what you did w thout getting into advice?
12 A It wasn't simlar in a sense that from the arriva
13 of the application in August of, August 14th or
14 shortly after, that in 1991 | was the | egal
02:23 15 officer that had the nmost information about the
16 file and initially | was asked to review or make
17 an initial assessnment of the application. |t
18 became cl ear, however, shortly after the receipt
19 of the application, that a decision would have to
02:24 20 be made as to who within the department would
21 advance or take further steps on this case and
22 there was some discussions as to by what means the
23 second application would be investigated. Pendi ng
24 a decision on those two questions, | was asked to
02:24 25 perform specific steps and this is one of them
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1 Q And so is it correct to say that for a time period
2 t hen, maybe on a bit of an ad hoc basis, you would
3 be doing some investigative follow-up of the
4 second application?
0224 5 A Yes.
6 Q And are you able to tell us whether another
7 Federal Justice |l awyer ended up perform ng the
8 formal role that you performed on the first
9 application?
02:25 10 A The second application wasn't handled in the way
11 that the first one was. The second application, a
12 | ot of what you m ght call the investigative work
13 was done in an open form before the Supreme Court
14 of Canada and in relation to that certainly | did
0225 15 do some ground work in the sense of interview ng
16 wi t nesses that had been identified to me to
17 interview, collecting various things and
18 participating in the devel opment of the books or
19 the case on reference that found its way to the
02:25 20 Supreme Court, but | did not participate in the
21 reference itself as counsel.
22 Q And we've heard sone evidence from M. Brown and
23 M . Asper that at sone point within weeks or maybe
24 mont hs of the second application being filed,
02:25 25 their evidence was to the effect that they became
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1 aware that the matter was going to be sent to a
2 reference at some point prior to Novenmber 28, 1991
3 and that efforts were pursued in that direction,
4 and again, would that, w thout getting into
0226 5 advi ce, does that accord with your recollection,
6 M. WIliams, that at some point it becane
7 apparent, if | can put it that way, that it was
8 going to go to the court?
9 A It became apparent, sir, that the main
02:26 10 i nvestigator would not be ne.
11 Q Ckay. But you did do some investigative work
12 prior to the decision being made to send it to the
13 court on November 28th?
14 A | did.
02:26 15 Q And then after you did some -- or some work in
16 connection with the reference; is that fair?
17 A Yes.
18 Q And so here it | ooks as though you ask M . Pearson
19 to find out:
02:26 20 "...statistics to identify the number of
21 sexual assaults commtted by a
22 kni fe-w el ding assailant in Saskatoon in
23 1968, 1969, and 1970."
24 And:
0227 25 "I n addition ... the reasons why Larry
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1 Fi sher pleaded guilty in Regina."
2 Just on that latter point, do you recall, would
3 this have been the first time that this had been
4 brought to your attention, that there may be
0227 5 somet hing of concern with the manner in which
6 Larry Fisher was dealt with in Saskatchewan?
7 A There was -- there had been some published reports
8 t hat suggested that the plea in Regina was just
9 part of an overall cover-up to distance -- or
02:27 10 cover-ups relating to Larry Fisher, rather than do
11 it in Saskatoon it was done surreptitiously in
12 Regi na, quietly, and that had received sone
13 consideration in the press and we wanted to find
14 out if there was a reason that had been
02:28 15 articul ated at the tine.
16 Q Do you have a recollection whether that issue had
17 been something you investigated on the first
18 application, and let nme put it finer, that that
19 somehow woul d be a m scarriage of justice or
02:28 20 contribute to a mscarriage of justice, the manner
21 in which the authorities dealt with Larry Fisher's
22 charges?
23 A | don't believe that we considered that as a
24 grounds at all. The information that | had
02:28 25 obtai ned didn't signal that there was any evidence
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1 of that, so | don't believe |I pursued it. It did
2 come up, there were some other press reports or
3 some charges brought by or on behalf of the
4 M | gaard application that suggested that this was
0228 5 just another incident of a cover-up and we did
6 |l ook into it, or | asked Sergeant Pearson to see
7 what he could find. Utimtely there was sonme
8 | egitimate reasons for it which overshadowed any
9 suggestion of a cover-up. One included the
0229 10 presence of counsel for M. Fisher, M. Greenberg,
11 to have the plea in Regina.
12 MR. HODSON: | see it's 2:30,
13 M. Comm ssioner, | think probably an appropriate
14 time to break.
02:29 15 COWM SSI ONER Mac CALLUM: Okay.
16 (Adj ourned at 2:29 p.m)
17 (Reconvened at 2:54 p.m)
18 BY MR. HODSON:
19 Q Call up 057451, and this is a newspaper article of
02:54 20 August 29th, 1991 and it deals with suggestions
21 that some of the Saskatoon police files relating
22 to Larry Fisher have gone m ssing, and are you
23 aware of that issue being raised or comng to your
24 attention at this time?
02:55 25 A Yes, sir.
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1 Q And can you tell us, what is your recollection of
2 your involvement in that and the significance, if
3 any, that had in your assessnment of matters?
4 A | guess ny involvenment, | was inmplicated in two
0255 5 ways. Firstly, in relation to the second
6 application there was a suggestion that some of
7 the files had gone m ssing and that the reasons
8 for that were as part of a cover-up attenpt.
9 Secondly --
02:;55 10 Q " msorry, on your part, that you were somehow
11 involved in this?
12 A No, no. That was one angle. The second angl e was
13 that we didn't find the files and we should have,
14 so we were a little sloppy, or the accusation was
02:;56 15 t hat we were sloppy. What | had | earned was that
16 t he Saskatoon police had a docunent destruction
17 policy which meant that they kept files for a
18 period of 10 years of closed cases and after that
19 t hey were destroyed.
0256 20 Q And so back on the first application, | think you
21 told us of the four Saskatoon Fisher rape files,
22 you obtained one file but not the other three; is
23 t hat correct?
24 A That's my recollection, yes.
0256 25 Q And did you find anything sinister about that or
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1 suspi ci ous about that at the tinme?
2 A No.
3 Q And based on the information that you becanme aware
4 of in August of 1991 and the nmonths that followed,
0256 5 nanely, the investigation and this issue, did you
6 | earn any information that caused you to be
7 concerned that files had gone m ssing in sone
8 sinister way or for sinister purposes?
9 A Not for sinister purposes. | " m part of a
02:;57 10 significant organization and recogni ze that
11 despite your best efforts, sometinmes files do go
12 m ssing, or msplaced, and particularly when it
13 comes to historical files, not current,
14 operational files.
02:;57 15 Q If we can go to 114627. This is a letter of
16 August 29th, 1991, it's the cover page. If we can
17 go to the next page, this is a letter fromyou to
18 M . Brown August 20th, 1991. "' m not sure if much
19 turns on the date. And you ask here, or you
02:;57 20 indicate to M. Brown:
21 "l have been asked to exam ne the issues
22 that are raised in this application.
23 The applicant has requested a new trial,
24 or alternatively, a reference to an
02:58 25 appellate tribunal. The grant of any of
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1 these remedi es would affect the office
2 of the Attorney-General of Saskatchewan.
3 Consequently, | amwriting to invite you
4 to provide any subm ssions you may wi sh
0258 5 to make in relation to the above-noted
6 topics."
7 And I'm wondering, M. Wlliams, is there any --
8 as far as contacting the Attorney General, is
9 there something different with the second
0258 10 application that would pronpt you to go to them
11 as conpared to the first application?
12 A Well, in each of the applications I went to the
13 Attorney General, but just different officers. As
14 you recall, | had made contact with M. Fred Dehm
02:58 15 in order to obtain access to the files in
16 Saskat oon. Wth the second application, in the
17 light of the issues and in |light of some of the
18 events, | knew that some of the considerations
19 that we were thinking about, it was prudent to
02:59 20 engage M. Brown and those at the office of public
21 prosecutions that were nore at an earlier stage,
22 because we anticipated that their input or their
23 participation in the second application would be
24 much nmore direct.
02:59 25 Q Okay. Go to 333582, please, and this is an August
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1 30, 1991 letter from M. Wlch to the mnister
2 referring to the statenent of (V4)---- (V4)---,
3 and are you famliar with (V4)---- (V4)--- and the
4 statement she provided in August of 19917
0259 5 A | read the statement at the time and | may have
6 read it since then and it relates to -- M ss
7 (V4)--- was an individual who had accused M.
8 Fi sher of an assault on her | believe on the same
9 morning that Gail M Iller died.
0300 10 Q And again | think the record suggests that that
11 woul d not have been information that had been
12 ei ther part of the first application or
13 information that you had investigated on the first
14 application; is that correct?
0300 15 A | don't believe it was, sir.
16 Q And can you coment generally, what was your --
17 did you draw any conclusions fromthis
18 information, and just to refresh your nmemory, M ss
19 (V4)--- was assaulted at 7:07 a.m on January 31,
03:00 20 1969 according to a police report and her
21 statement on Avenue H about seven bl ocks away,
22 gave a description, gave a statement to the
23 police, and then in August, | think August 11th,
24 1991 saw a picture of M. Fisher in the paper and
03:01 25 from that identified himas the assailant, so
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1 that's generally the evidence we've heard, and |
2 guess ny question is how did you see that fitting
3 into the Larry Fisher ground, if | can call it
4 that, on the second application?
0301 5 A When | first |ooked at it, | didn't assess it |
6 guess in any great detail, but some of the
7 observations that came immediately to m nd were,
8 one, given the nature of the assault, the distance
9 fromthe -- fromthe location of Gail MIller's
0301 10 body, it would take, you know, quite an athletic
11 feat to get over there, and secondly, | observed
12 the nature of the attack and the |evel of violence
13 certainly was much different from what, that which
14 befell Mss MIller if it in fact had been
03:02 15 comm tted by the same person. It didn't seemto
16 fit into the pattern, but --
17 Q If we can go to 333594. Again, this is a
18 September 4, 1991 menorandum from you to M.
19 MacFar | ane, and, M. Frayer, | have the sane
03:02 20 comment with respect to the earlier nmenos, |
21 sinmply wish to ask M. WIIliams about the factual
22 information recorded in here. The fact that it is
23 in a mno to M. MacFarlane, | don't intend to ask
24 about any advice discussed between the two, |I'm
03:02 25 more interested in whether or not this meno
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1 captures the factual information, and | take it,
2 M . Frayer, you are fine with that?
3 MR. FRAYER: I am
4 BY MR. HODSON
0303 5 Q Thank you. And --
6 A Havi ng - -
7 Q Go ahead.
8 A No, |I've reviewed it and it does recite ny
9 knowl edge at that tinme.
03:03 10 Q Ckay.
11 A And accurately relates it.
12 Q Sure. And | would like to just go through,
13 because | think, correct nme if |I'm wong, but
14 this menmo would set out, at |east in Septenmber,
03:03 15 1991, your recollection at that time about what
16 files you had from the Saskatoon City Police, what
17 files you didn't have and the reasons; is that
18 correct?
19 A Yes.
03:03 20 Q And so here you say:
21 "On March 22, 1990 Deputy Chief Montague
22 responded in witing to ny written
23 requests of March 1, 1990. In the
24 interim 1l had also exam ned their files
03:03 25 during a trip to Saskatoon. At the tinme
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| |l earned that the 1968 sexual assault
files were not available. A nunber of
ol der files had been destroyed, as part
of their normal file destruction
procedure. The 1968 assaults to which
Fi sher had pl eaded guilty had not been
m crofil med before they had been
destroyed. "

And is that your recollection?

Yes, sir, it is.

And t hen:
"Despite press reports alleging that
Saskat oon police files were |ost,
recently, the police told me in 1990
that the files were not avail able. I
rel ayed that information to Hersh Wl ch
shortly after | had received it."

And:
"The Centurion Mnistries report which
predates M |l gaard's second application
al so notes that the 1968 files

concerning Fisher's attacks in Saskatoon

were not avail abl e. In nmy dealings with
Saskatoon City Police, | have found no
evi dence of a cover-up. | saw all
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1 rel evant, available files that |
2 requested. "
3 And that would be an accurate summary, M.
4 WIIlianms?
0304 5 A It is.
6 Q 333600, and this is a file meno of September 6,
7 1991; is that correct?
8 A Yes, sir.
9 Q And this relates to a discussion with the mayor at
0305 10 the time, M. Dayday; correct?
11 A Yes.
12 Q And it appears here that you:
13 "...outlined to himthe background of ny
14 request, the steps taken to fulfil that
03:05 15 request, and the reasons why | did not
16 insist that a full search of each
17 mcrofilmtape be conducted at the time
18 of my initial request.™
19 And then you say:
03:05 20 "l had obtained information from ot her
21 sources which satisfied nmy need for
22 informati on and enabl ed an assessnment of
23 the issues that had then been raised by
24 t he applicant.”
03:05 25 Can you el aborate on what that relates to?
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1 A Firstly, the sentence, "I outlined to himthe
2 background of ny request...", | think that flows
3 from the portion of the Ml gaard application which
4 initially identified Larry Fisher as Gail Mller's
0306 5 assailant and at that tine we were | ooking for
6 file informati on about the sexual assaults which
7 had been -- for which he had entered pleas of
8 guilty. W had gotten some summary information
9 and that summary information was used. To the
0306 10 extent that we -- | recall personally going in in
11 t he conpany of Sergeant Pearson, we went into the
12 files area of the Saskatoon police and did a
13 manual search of the |ocation where, based on how
14 they had -- how they had filed materials, we did
03:06 15 | ook through it. W also were advised that other
16 fol ks, other nmembers of the Saskatoon police had
17 been tasked to make a search and | had no reason
18 to believe that the search was done except in
19 accordance with a thorough investigation.
03:07 20 Q Ckay.
21 A And with respect -- and that's what | meant when |
22 say the steps taken to fulfil that request, and
23 when they came up and said |ookit, we don't have
24 this, | didn't press the point because | thought
03:07 25 sufficient steps had been taken.
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1 Q Is it fair to read into this that what had not
2 been checked in 1990 was to go through and review
3 all the mcrofilmor do you know if that had been
4 done?
0307 5 A We reviewed some of the film but not all, and
6 when | say some, ny information was that the files
7 had been put on mcrofilmin a certain order.
8 Q Yes.
9 A So we | ooked at the ones, X number of files before
03:08 10 and X number of files after, but there was an
11 enormous number of files that had been mcrofil med
12 for that year and | was satisfied that that was
13 sufficient for our purposes.
14 Q And woul d that have been -- | think we saw an
03:08 15 earlier record that suggested July of 1990 when
16 you and Sergeant Pearson would have been there.
17 | s that when you got the (V5)-- (V5)--- file, is
18 t hat the occasion?
19 A | believe that was one of the occasions, yes.
03:.08 20 Q Were there nore than one occasi on when you went to
21 | ook for the Fisher files?
22 A There was more than one occasion when either
23 mysel f or Sergeant Pearson went to | ook for those
24 files, yes, or | may have reviewed file materi al
03:.08 25 at the Saskatoon police office.
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1 Q If we can go to 016097, this is a September 9th,
2 1991 meno to file of a conversation with |Inspector
3 Qui nn and you indicate that he advised:
4 "...called to advise that a portion of
0309 5 (V1)--- (V1-'s file ... had been
6 | ocat ed. It contained the statement of
7 (V1)--- (V1)- and two investigation
8 reports. The 1970 file of (V5)--
9 (V5)--- had also been retrieved. He
0309 10 added that the computerized file listing
11 di spl ayed the files of (V5)-- (V5)---
12 and Ms. (V2)---. However, Ms. (V2---'s
13 file had not been |ocated. The search
14 for it was still underway."
0309 15 And | think we've heard from other evidence that
16 around this time, or within days of this, the
17 Saskatoon City Police, or there was a Police
18 Comm ssion investigation into these files. Did
19 you beconme aware of that?
0309 20 A Yes, sir.
21 Q And can we take it fromthis meno that on
22 September 9th, 1991, that this would have been the
23 first occasion when you becanme aware of the
24 (V1)--- (V1)- file being |ocated?
0310 25 A Yes.
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1 Q And was it your understanding that that had been
2 on mcrofilm that you |located it somewhere in the
3 m crofilmand a copy made, or what is your
4 recoll ection?
0310 5 A "' m not certain whether a hard copy was made of
6 what was | ocated or whether it was mcrofilm sir,
7 | really don't recall
8 Q And is it fair to say that the (V1)--- (V1)- file
9 or the partial file would have been the only
03:10 10 Saskatoon City Police file that was di scovered on
11 t he second application that you didn't have on the
12 first application? | didn't ask that very well,
13 but --
14 A It was -- I'mnot certain if it was the only one.
0311 15 | believe later on additional materials fromthe,
16 from some of the other files were | ocated, perhaps
17 not in Saskatoon, but perhaps in Regina, |I'm not
18 certain.
19 Q Maybe from the prosecution.
03:11 20 A From the prosecution, yes.
21 Q | think the evidence we have before this
22 Comm ssion is that of the four Saskatoon Larry
23 Fisher files, if | can call them that, that we
24 have what appears to be a conmplete (V5)-- (V5)---
0311 25 file, it appears to be, a partial (V1)--- (V1)-
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1 and no file from (V2)----- and no file from (V3)--

2 (V3)------ of original police files.

3 Ckay

4 Q And taking that as the prem se, what I'mtrying to
0311 5 identify is to which of those two, the (V5)--- and

6 the partial (V1)-, did you have on the first

7 application and what did you get on the second

8 application.

9 A | had the (V5)--- on the first application and I
03:11 10 had the (V1)- on the second application.

11 Q Now, | should also point out that in 1993, in the

12 course of the RCMP investigation, sonme additional

13 RCMP files were | ocated that had copies of the

14 statement of Ms. (V2)----- and Ms. (V3)------ on
0312 15 their files, that they were RCMP files as opposed

16 to Saskatoon police files. Do you recall being

17 aware of the (V2)----- or (V3)------ statements in

18 any of the investigative work you did?

19 A No, sir.
0312 20 Q And again, 321950, and | don't propose to ask any

21 guesti ons about what may have fl owed between you

22 and M. Rutherford, but this is a Septenber 10,

23 1991 menorandum with a transcript of the

24 handwritten statement of (V1)--- (V1)-, and can we
0312 25 take it fromthis that on or about this date you
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1 woul d have received fromthe Saskatoon City Police
2 the (V1)--- (V1)- statement and whatever el se was
3 on that file?
4 A Yes.
0313 5 Q 004421, this is a September 11th, 1991 letter from
6 M. Wolch to M. MacFarl ane on just an issue about
7 use of simlar fact evidence by the accused and,
8 in particular:
9 "...whether the crim nal conduct of
03:13 10 Larry Fisher would be adm ssible in
11 proceedi ngs agai nst David M| gaard for
12 t he purpose of disproving or raising a
13 reasonabl e doubt as to Ml gaard's
14 guilt.”
03:13 15 And we talked a bit about this |ast week, the
16 issue of to what extent could the Larry Fisher
17 i nformati on have been used by David M| gaard's
18 counsel at his original trial; correct?
19 A Yes.
03:14 20 Q And just to refresh my menory here, | think you
21 told us that on the first application that was an
22 i ssue that you investigated; correct?
23 A Yes.
24 Q And | think you told us that it was information
0314 25 that could, it's the type of information that
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1 could provide a reasonable basis to conclude that

2 a mscarriage of justice may have occurred in the

3 sense that if it wasn't available to M.

4 M | gaard's counsel and it may have affected the
0314 5 verdict, that m ght be a basis for a m scarriage

6 of justice; is that correct?

7 A Yes, but as you recall, we also went on further to

8 di scuss that in making that determ nation, the

9 m ni ster would al so bal ance that against the type
03:14 10 of evidence that was available to support the

11 convi ction.

12 Q And | think you gave us your evidence about the

13 concl usions you reached based on | ooking at that

14 ground in the first application, correct, as it
03:15 15 related to Larry Fisher, both the Larry Fisher as

16 t he perpetrator and the Larry Fisher information

17 being used in a defence; correct?

18 A | believe, yes, my answer was | didn't find enough

19 evi dence there to link M. Fisher to the Mller
03:15 20 hom ci de.

21 Q I n your investigation of the second application,

22 was there anything by way of new information that

23 you did not have on the first application that you

24 revi ewed that caused you to reach a different
03:15 25 concl usion?
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1 A The answer to the question as asked is "no" with
2 the followi ng caveat; that in relation to the
3 second application I did not performthe sanme type
4 of assessment about all of that information, or
0316 5 certainly not in the same degree as | had on the
6 first. There was a review of the information up
7 to a certain point in time, and | think that point
8 in time was possibly m d- September, but | believe
9 addi tional details became avail able after that
0316 10 time which I did not perform any type of
11 meani ngf ul assessnent of, so --
12 Q " msorry, what was the date again?
13 A | think up to about m d- September.
14 Q Ckay.
0316 15 A But there were further investigations, or further
16 information came in, and when that additional
17 information came in | was certainly under the
18 i mpression that the type of assessnent and the
19 type of advice that | would be called upon to
03:16 20 provide on the second application would not have
21 t he same character, or would not be the same as |
22 had provided on the first.
23 COVM SSI ONER MacCALLUM: What additional
24 information, sir, was it from-- relating to the
0317 25 Fi sher simlar-fact evidence you mean?
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1 A It was. | believe, by then, some of the -- sonme
2 of the fol ks had been interviewed.
3 BY MR. HODSON:
4 Q Yeah, | was -- maybe, if | could assist you, I
0317 5 t hi nk you woul d have had the second application
6 document which had the Centurion Mnistries'
7 interviews and their summaries of information they
8 obtained fromthe victims, you would have had that
9 information; correct?
0317 10 A Yes.
11 Q And, in addition, you would have had the parti al
12 (V1)--- (V1)- file; correct?
13 A Yes.
14 Q And | --
03:17 15 A Sorry, go ahead?
16 Q And | believe, perhaps, some nore information on
17 the (V10) (V10)- file; is that correct?
18 A Yes.

19 Q And so, again, am | correct that, subject to the
03:17 20 caveat that you just indicated, that based on that
21 new i nformation, namely the Centurion Mnistries
22 information, the partial (V1)--- (V1)- file and

23 the (V10) (V10)- file, that did not cause you to

24 reach a different conclusion than you had reached

03:18 25 on the first application with respect to whether
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1 that information may provide a reasonable
2 conclusion that a m scarriage of justice may have
3 occurred?
4 A That's correct.
0318 5 COWM SSI ONER Mac CALLUM: Didn't cause you
6 to come to that concl usion?
7 A No, sir, it didn't. But it wasn't a concl usion
8 that | had to relay to anyone because that, that
9 was not -- that would -- it would have been
03:18 10 premat ure. | knew, then, that this second
11 application would be handled differently.
12 COWMM SSI ONER MacCALLUM:  You mean it was
13 going to succeed for different reasons?
14 A It was the m nister would get advice as to how to
0318 15 deal with it, but not necessarily from ne.
16 BY MR. HODSON:
17 Q Maybe | can take a different tack. If the
18 information that we had that you received on the
19 second application, namely the Centurion
0319 20 M nistries information, the partial (V1)--- (V1)-
21 file and the (V10) (V10)- information, if that had
22 been informati on that you had on the first
23 application are you able to tell us whether that
24 woul d have changed the concl usions that you
0319 25 reached with respect to that information?
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1 A Probably not, | don't think it would have, sir.
2 Q Ckay. If we can go to 114815. And this is a
3 chronol ogy of events dated September 11th, 1991
4 t hat has been provided to us, and if | just want
0320 5 to identify it as, number one, being a docunment
6 t hat you prepared, and secondly, that it would be
7 accurate; is that correct?
8 A It is a document | prepared, and it was done to
9 t he best of nmy knowl edge, yes.
0320 10 Q If we can go to 333617. And this is just a fax
11 fromyou to M. Pearson with the (V1)--- (V1)-
12 statement and file; do you recall what Sergeant
13 Pearson was doing at this time or what role he was
14 pl ayi ng?
0320 15 A Sergeant Pearson was assisting us again with
16 respect to making inquiries of some of these
17 victims, and | believe it may have happened in two
18 separate contexts. One, around that tinme we had
19 asked whether or not the police analysts would
0321 20 take a | ook at some of the information that had
21 been provided by M. Wblch in the second
22 application, and to get their views. ' m not
23 certain whether this was sent for that purpose or
24 whet her it was sent to conplete Sergeant Pearson's
0321 25 file, because | know that we had been di scussing
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1 follow-up interviews with some of the folks.
2 Q Okay. If we could call up 009190. And this is a
3 fax fromyou to M. Brown of September 18, 1991,
4 and on the next page there's part of a media
0322 5 report, and there's other media reports at the
6 time. Let me just ask this. This says:
7 "Now, the Saskatoon police have
8 apparently admtted that they haven't
9 given full information to the Justice
0322 10 Department, that really, the M nister
11 was working with just half of the things
12 she should have had, and | find that so
13 difficult."”
14 Woul d you have been aware at this time, Septenber
03:22 15 of 1991, of suggestions in the media that, on the
16 first application, the Saskatoon City Police
17 didn't -- either didn't give you anything or
18 didn't give you the conplete set of information,
19 t hi ngs of that nature?
0322 20 A That certainly was brought to ny attention, and |
21 think the reference is to the portions of the
22 (V1)- file and other materials that were | ocated.
23 Q Okay. And | don't want to ask you about what
24 information was given to the mnister, and what
0322 25 the m nister received from the Saskatoon City
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1 Police, but | would |ike to question you about
2 what you received. And, apart from the partia
3 (V1)- file that you identified, do you recal
4 whet her there was any other information on the
0323 5 Saskatoon City Police files that was not provided
6 to you on the first application?
7 A Sir, nmy recollection is they gave me what they had
8 di scovered at the tine.
9 Q And were --
0323 10 A And - -
11 Q And, apart fromthe partial (V1)- file, do you
12 recall there being anything else that you would
13 have received on the second application relating
14 to the Larry Fisher matters that you didn't have
0323 15 on the first application?
16 A Yes, there were some additional things, but |
17 can't itemze them from menory as we speak.
18 Q Okay. Were they matters of significance; do you
19 recal |l ?
0324 20 A | think there were additional details, perhaps a
21 statement or occurrence report.
22 Q Rel ated to?
23 A Either -- | don't think there was anything on
24 (Vv2)----- , but perhaps (V3)------ :
0324 25 Q Okay. If we can go to 333656. And this appears
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1 to be a call Septenber 20, 1991 with you and
2 Harol d Pick, counsel of M. Fisher?
3 A Yes.
4 Q And it appears here that M. Fisher is saying "no
0324 5 further interviews, no further polygraph"; is that
6 correct?
7 A Yes.
8 Q And can we take it fromthis that you would have
9 asked M. Pick to raise with M. Fisher the two
0324 10 new matters, nanmely the (V4)---- (V4)--- assault
11 and the (V14)- (V14)- assault; is that correct?
12 A Yes.
13 Q And woul d that have been sonmething you would have
14 preferred to ask M. Fisher in person?
03:25 15 A Yes, we didn't have information about those two
16 when we interviewed himin 1990.
17 Q If we can now go to 333657, please. Now | ' m goi ng
18 to go through some docunents relating to efforts
19 taken in September 1991 and the follow ng months
0325 20 relating to Nichol John, and in particular
21 attenpts to have her hypnotized and to be -- to
22 receive counselling and exam nation by | think it
23 was a psychol ogist, is that correct, by Dr.
24 Fl em ng?
0325 25 A Umm, initially it was Dr. Pulos.
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1 Q Okay. "1l just go through sonme of these, but can

2 you give us a general rundown on a couple of

3 matters. First of all, what was the purpose of

4 these interviews, what was -- how did this relate
0326 5 to the second application, and just el aborate on

6 what it was that these medical and hypnoti st

7 experts were being asked to do?

8 A In relation to the second application, it

9 became -- | was convinced that Ms. Demyen had seen
0326 10 somet hing that was relevant to the slaying of Gail

11 MIller, however it was clear that while she had

12 this recurring nightmare of the event it could not

13 -- and she couldn't articulate it in a conscious

14 state, it occurred to me that perhaps it would be
03:27 15 useful to explore whether her menory could be

16 clarified under hypnosis, and | suggested that to

17 -- as a neans of finding out if we could get any

18 informati on about that, because that had al ways

19 been an area of concern. | approached her, she
03:27 20 agreed, | made inquiries about fol ks or

21 prof essi onals who were qualified to do it and

22 identified, among that group, Dr. Lee Pul os. And

23 | guess he was particularly attractive as an

24 initial point because he resided in Vancouver, and
0328 25 at the time Ms. Denmyen resided in British
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1 Col umbia, so it would have been perhaps nore
2 convenient for all.
3 That took place, and upon a
4 review of the tape -- because | did not
0328 5 partici pate or wasn't present for the sessions,
6 that was in keeping with certain protocols that we
7 wi shed to establish -- but upon review ng the tape
8 | had sonme concerns about the procedure that was
9 used and | had concerns about whether or not
03:28 10 Ms. Demyen was in fact or had in fact been
11 hypnotized, if not throughout the entire portion
12 of the session at certain inmportant portions of
13 t he session, and | obtained the assistance of
14 anot her professional in Montreal to review the
0329 15 t ape and provide advice to us, on the basis of
16 t hat advice concluded that we had sonme real
17 concerns about the hypnosis session that had been
18 undertaken and asked Ms. Denmyen whet her or not she
19 woul d undertake another one with, | guess, the
0329 20 preem nent forensic hypnotist at -- and that's Dr.
21 Martin Orne.
22 The other thing that cane
23 clear was that Ms. Denyen was suffering from some
24 type of affliction, perhaps it was post-traumatic
0329 25 stress, | wasn't certain, but we wanted to find
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out whet her she would explore that, and at the
time the department agreed to defray any expenses
related thereto. And in that context she was
interviewed by Dr. Flem ng, and we had his
assessnment, and steps were taken between themto
pursue that if and when Ms. Demyen chose.
In the final result --

COWM SSI ONER Mac CALLUM: Dr. Martin? |I'm
sorry, |I mssed his |ast name?
It was Dr. Russel Flem ng, sir.

COWM SSI ONER Mac CALLUM: No, no, Flem ng,
but I mean --
Martin Orne.

BY MR. HODSON:

O- R-N-E?
O- R-N-E.

COWM SSI ONER Mac CALLUM: Yes.
It was as a result of his work that sonme of the
protocols were devel oped and established for the
reception of evidence, or fromthe reception of
evi dence that was obtained or spurred by hypnosis.

BY MR. HODSON:

Now you had mentioned that you had Dr. Pulos' work
revi ewed by an expert in Montreal; was that

Campbel | Perry?
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1 A That's correct.

2 Q And at the end of the day what concl usions, if

3 any, did you arrive at based on the various

4 exam nati ons and hypnosis sessions that Ms. John
0331 5 or Ms. Demyen undertook?

6 A The concl usion was that Ms. Denyen did not, or

7 could not, provide any additional evidence of what

8 t ook place on that morning, January 1969.

9 Hypnosis did not assist in releasing any
03:31 10 additional information or evidence that had not

11 been presented before the courts at trial.

12 COWMM SSI ONER MacCALLUM:  She did not or

13 could not; which? Which would be right?

14 A Unm, she did not, sir.
03:32 15 COWM SSI ONER Mac CALLUM: Okay.

16 A Il -- 1 --

17 BY MR. HODSON:

18 Q Okay. You had started off this |line of

19 guesti oning saying you were convinced that Nichol
03:32 20 saw sonmething related to the slaying of Gai

21 MIler. Did your view change in any way after the

22 wor k done by Dr. Pul os, Canpbell Perry, Martin

23 Orne and Dr. Flem ng?

24 A It didn't change, but it really -- it was of no
0332 25 assi stance to the assessnment, --
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1 Q And - -
2 A -- in the final analysis.
3 Q And had you considered doing this on the first
4 application, any of this, these steps?
0332 5 A No, sir, we did not.
6 Q 333667, please. And this is your letter to Dr.
7 Pul os with your instructions; is that correct?
8 A Yes.
9 Q And you say:
03:33 10 "I ... wish to confirm ny
11 instruction to you that the Department's
12 only interest is to obtain, if possible,
13 an accurate recall of events that took
14 place in 1969. The recollection of
03:33 15 t hese events had been recorded in
16 writing shortly after the event.
17 However, the w tness has been unable to
18 recall these events since then."
19 And woul d that be an accurate statement of what
03:33 20 you were instructing Dr. Pulos to do?
21 A Yes.
22 Q And what were you referring to when you say that
23 it had been recorded in witing shortly after the
24 event ?
0333 25 A |'mreferring to the statement that Ms. John gave
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1 to the Saskatoon City Police in which she

2 implicated M. Ml gaard as having an encounter

3 with a woman showi ng a purse, and grabbed the

4 purse, and that she followed them for a period of
0334 5 time down an alley, --

6 Q And - -

7 A -- and the facts surrounding that.

8 Q And you talk here about the:

9 "... potential that the witness may be
03:34 10 required to testify about her

11 recollections at a | ater date ..."?

12 A Yes.

13 Q And can you el aborate on what you were referring

14 to?
03:34 15 A Well, in the event that there was a hearing of any

16 type that was occasi oned by the second

17 application, one of the things | wanted to

18 saf eguard was if anything meaningful or productive

19 came fromthis, that it would be adm ssible. And,
03:34 20 at the time, | was aware that adm ssibility of

21 evi dence that had been pronpted by hypnosis

22 certainly is -- would be the subject of chall enge,

23 and that it would be -- the chances for a

24 successful adm ssion would be better if, in the
03:35 25 process of hypnosis, certain safeguards were
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1 taken, were -- were followed.
2 For exanpl e, whoever would do
3 the interview would have to be very careful not to
4 suggest a set of facts to the wi tness, or
0335 5 potential witness, during either the prehypnoic
6 session or during the hypnosis session, and that
7 the entire session needed to be audio and video
8 taped in order to present the clearest evidence of
9 what transpired, and that would be inmportant for
0336 10 t he adjudicator or the trier of fact in making a
11 deci si on whether or not to accept the evidence
12 and, if so, the weight to be attached to it.
13 COMM SSI ONER Mac CALLUM: Do you nean that
14 in the context of a new trial, sir?
0336 15 A Unm, possibly a new trial, or possibly if it was
16 taken to a reference.
17 COWM SSI ONER Mac CALLUM: |"mjust a little
18 puzzled as to what your objective -- were you
19 trying to gather more evidence against M| gaard
0336 20 for a --
21 A Trying to gather, it could be nore evidence
22 against Ml gaard or nore evidence against anyone
23 who may have assaulted Ms. M ller, we didn't know.
24 She said initially it was David M| gaard, then she
0336 25 resiled fromthat at trial.
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1 COMM SSI ONER MacCALLUM:  Yeah, but that
2 pl ayed no part in the trial, we have to take that
3 as a | egal position.
4 A Correct.
0337 5 COMM SSI ONER Mac CALLUM: Yeah, right. So
6 -
7 A What ever - -
8 COWM SSI ONER Mac CALLUM: -- 1 guess the
9 guesti on beconmes what's the point of further
0337 10 interrogation of her?
11 A | guess the point is if, for example, she saw
12 someone el se --
13 COMM SSI ONER MacCALLUM:  Yes?
14 A -- and that sonmeone el se was then charged, then
03:37 15 we'd want to make certain that this information
16 was taken in a form that would make it adm ssible.
17 COMM SSI ONER Mac CALLUM: Okay. Thank you.
18 A And, secondly, for the purposes of even this
19 application, if she said she had seen David
03:37 20 M | gaard, the weight to be attached to that would
21 be very little if the questioner had suggested to
22 her that it was in fact David M| gaard, it would
23 be of little -- it would be of |ess weight.
24 COWM SSI ONER Mac CALLUM: Ckay.
0338 25 BY MR. HODSON:
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1 Q And would it be correct to describe this as being

2 one of the investigative steps, then, in relation

3 to the second application?

4 A Yes.
0338 5 Q And since the grounds -- the grounds in the second

6 application, though, were Ilimted to the

7 sim|lar-fact evidence, correct, --

8 A Yes.

9 Q -- and that -- and so to what extent would the
0338 10 Ni chol John information relate to the Larry Fisher

11 simlar-fact grounds?

12 A One of the things that troubled us in relation to

13 the simlar fact or simlar act evidence of Larry

14 Fisher was finding a link linking M. Fisher to
0339 15 t hat event. Maybe there'd be a description

16 provided of the clothing that m ght match M.

17 Fi sher or maybe there was -- there would be

18 sonmet hing that would solidify it against M.

19 M | gaard, we didn't know, so it's in that context.
0339 20 Q If we can go to 003276.

21 A But, before leaving that, it's really inportant to

22 stress that | wanted to highlight to Dr. Pul os

23 that his pre-questioning of Ms. John and his

24 guestioning of Ms. John had to fall within certain
0339 25 criteria for adm ssibility, and that would not
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1 permt any kind of |eading questions or would not
2 permt the introduction of evidence to the witness
3 that did not come from that wi tness.
4 Q And did you rely on Dr. Pulos to ensure that
0340 5 that -- proper steps were taken?
6 A | did. Dr. Pulos had been presented to ne as
7 someone who had performed these types of
8 interviews previously for Court-related purposes
9 and, in nmy discussions with him he certainly
0340 10 signaled that he was fully aware of the
11 requi rements.
12 Q And then now again, we've gone through this
13 transcript before and | think had a partial video
14 of it, were you present at any of the hypnosis or
0340 15 the interview by Dr. Pul os?
16 A No, I -- | made the introduction and then | |eft
17 t he buil di ng.
18 Q And do you recall, after returning, what Dr. Pulos
19 told you about what he had | earned during the
0341 20 session or what Nichol John had told you?
21 A Oh, Dr. Pulos related his perception was that he
22 felt that, during the course of it, that she
23 had -- she had identified M. Ml gaard as the
24 killer. That was his take on it.
0341 25 Q Okay. And if we can go to 002779, did you
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ultimately accept that as being something that
happened in the course of his hypnosis and
interview?
| didn't, no.

COWM SSI ONER Mac CALLUM: "' m sorry, sir?
| didn't.

COVMM SSI ONER MacCALLUM:  You didn't? You
didn't accept it?
Unmm - -

COWM SSI ONER Mac CALLUM: Hi s perception?
No, | didn't.

COWM SSI ONER Mac CALLUM: " m sorry, that
wasn't a fair question.
well --

COVMM SSI ONER MacCALLUM:  You didn't accept
t hat that was what he m ght have gathered from
his interview, is that right? |'m not asking you
to agree with Dr. Pulos or disagree with him but,
havi ng seen the tape, did you get the inpression
that that's what she said?
No, | didn't.

COWM SSI ONER MacCALLUM:  All right. OCkay.
Thank you.

BY MR. HODSON:

And is it correct to say that Dr. Pulos viewed
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certain conduct and statements of Nichol John in
way different than you viewed the conduct and
answers; is that what --
Dr. Pul os' conclusions about those statenments and
conduct of Ms. John did not convince me, | wasn't
satisfied by his conclusions, and suffice it to
say that | thought it desirable to get a second
opi ni on. | just -- it --
Did the Dr. Pulos interview provide you with any
information of value in the quest that you had
undertaken relating to Nichol John's recall?
There was some information of value, yes, sir.
However, in terms of the crucial question as to
identifying the person that Ms. John had seen
several times in dreanms or -- it did not. On the
critical question, it did not.
And here is a letter fromDr. Pulos to you
September 26th, 1991, and he says:
"After the hypnosis portion of the
interview was over she said, and

repeated her statement that Dave

M | gaard stabbed the victimon the
mor ni ng of January 31, 1969. | believe
you were present at the end of the

interview and heard her make that
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1 statement . "

2 Were you, in fact, present and did you hear a

3 statement to the effect described by Dr. Pul 0os?

4 A | heard a statement, but nmy recollection was that
0343 5 she did not identify David M| gaard by nane. Unmm

6 - -

7 Q What do you recall?

8 A | recall words to the effect that, you know, she

9 saw someone stab the woman in the norning. He
0344 10 attributed it, he inserted David M | gaard as

11 stabbing the victim but | did not understand her

12 to say that as directly as Dr. Pulos recites in

13 t hat paragraph.

14 Q The next docunent, just to call up to identify,
0344 15 114906.

16 And | sinply call this

17 document up, M. Comm ssioner, this is the October

18 2, 1991 nmenmorandum bet ween Dougl as Rut herford and

19 the deputy mnister, it's been referred to from
0344 20 time to tinme. | have concluded that | don't think

21 | can ask any questions about this document in

22 light of Chief Justice Laing's ruling, and I'm

23 sinmply putting that on the record so that counsel

24 don't think that | have m ssed it for another
0345 25 reason, so | don't propose to ask any questions on
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1 t hat .
2 114920.
3 COMM SSI ONER MacCALLUM: Does that mean
4 that | can't read it?
0345 5 MR. HODSON: Well, | think we've all read
6 it, I"mnot sure what M. Frayer is going to tel
7 us we get to do with it at the end of the day,
8 but it has been referred to, and certainly with
9 ot her witnesses. | am just indicating that the
10 - -
11 COVMM SSI ONER MacCALLUM:  Well that's fair,
12 M . Hodson, 1'll make my own m nd up how far --
13 what | can gather fromit, if anything.
14 BY MR. HODSON:
0345 15 Q | was inclined to ask M. WIlliam to tell me
16 what ever he could about the meno without violating
17 the court order, but | wasn't sure that was a fair
18 guestion, or not the court order, but the
19 principle annunciated in the case.
0346 20 This is a docunment | think,
21 M. WIliams, that you prepared; is that correct?
22 A Yes.
23 Q And Oct ober 8th, 1991, and this would have been
24 based on sort of your review of files and your
0346 25 recollection at the time; is that correct?
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1 A Yes.

2 Q And | believe this menmo deals with what

3 information or what files you had on the first

4 application and what new information came out in
0346 5 the second application; is that correct?

6 A That's correct.

7 Q And you say:

8 "During the assessment of M. Ml gaard's

9 first application, the Departnment had
0346 10 obt ai ned the police files concerning M.

11 Fi sher's assaults of (V5)-- (V5)---,

12 (vr)--- (Vv7)---, (V8)-- (V8)---, and

13 (vi0) (Vv10)-. Also, the Department had

14 a summary of the three 1968 assaults in
0346 15 Saskatoon that formed the basis of other

16 guilty pleas. This summary was obt ai ned

17 from Fisher's statements to W nni peg

18 police, his interview in July 1990, and

19 court documents obtained by the
03:47 20 R C. MP."

21 And again, that would reflect the information you

22 had then on the first application?

23 A Yes.

24 Q And t hen:
0347 25 "Before this application no one had
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1 tried to connect Fisher to the assault
2 on (V1i4)- (Vi4)-. A summary of M.
3 Fi sher's assaults derived fromthe
4 police files and from the recent
0347 5 Centurion interviews is provided bel ow:"
6 So | take it you then go through the new
7 information, if | can call it that?
8 A Yes.
9 Q Or sorry, number 1 is --
0347 10 A Obtain files, the files obtained by the
11 departnment, and then we went on to discuss and
12 summari ze some of the materials provided to us in
13 the Centurion Mnistries subm ssion.
14 Q And then if we can go to the next page, | don't
0347 15 propose to go through these in detail, but files
16 t hat were not obtained by the department, and that
17 relates to not obtained by the departnment on the
18 first application; correct?
19 A Correct.
0348 20 Q And so here you outline the (V1)-, (V2)----- and
21 (V3)------ files, and again, would that have been
22 information that you obtained from some other
23 source then?
24 A Yes. That information | believe came from a
0348 25 letter that had been submtted to Saskatchewan
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1 Justi ce.

2 Q Okay. And then down at the bottom you tal k about

3 resident (V14)- (V14)-, so again, this would be an

4 accurate memo then as to what files you had and
0348 5 what information you had on the first application?

6 A Yes.

7 Q 002948, this is an October 10th, 1991 meno to file

8 and | ooks like this is where you started to talk

9 to Dr. Flem ng, is that correct, about unl eashing
0349 10 menmory that has been repressed?

11 A Yes.

12 Q 009033, and this is an October 10th, 1991 report

13 from Sergeant Pearson to you that has, it says:

14 "...find attached the requested fact
0349 15 anal ysis which was recently conpl eted by

16 our analytical unit."

17 And | think Sergeant Pearson's evidence was that

18 t hey had their analytical people at the RCM

19 review the information that had been provided in
0349 20 t he Centurion docunents in the second

21 application; is that correct?

22 A That's correct.

23 Q And would this then be information that was

24 gat hered for the purposes of assessing the
0349 25 information in the second application?
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1 A Yes, it would certainly help.

2 Q If we can go to 333823, please, and this is a note

3 of October 23, 1991 from Sergeant Pearson to you,

4 and there's two reports here, number one is the
0350 5 1968 (V14)- report and two is the Saskatoon City

6 Police report of sex cases from 1968, '69 and ' 70,

7 and if we can go to just that second one first, go

8 to page 333832, and this is a letter from

9 Constable Gelowitz, as he was at the time, to M.
0351 10 Penkal a that went through the rapes and sexual

11 assault files for '68, '69, '70, and can you

12 comment on the significance, if any, of this

13 information as far as assessing the second

14 application?
0351 15 A We had asked for that information in an attenpt to

16 devel op sone profiles of the sexual assaults that

17 had taken place in Saskatoon during that three

18 year period and to see what if any concl usions we

19 could draw fromit and it was -- it was exam ned,
0351 20 | don't recall what final conclusions we drew from

21 it, but | believe this information formed part of

22 t he package that was presented to the Supreme

23 Court of Canada in the reference. It says:

24 “...in all occurrences 4 were identified
0352 25 in which a ... (knife) was observed by
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1 the victim"
2 So that --
3 Q And again, was this information that was part of
4 the source of information in |ooking at the
0352 5 simlarity of Larry Fisher's assaults with the
6 Gail MIler murder?
7 A Certainly it was part of collecting sonme
8 i nformati on about sexual assaults and, yes,
9 definitely with respect to M. Fisher.
0353 10 COMM SSI ONER Mac CALLUM: Am | reading that
11 right, that of all those assaults only four could
12 be said to have been commtted with the use of a
13 knife?
14 A Well, | think he says in which a weapon was
0353 15 observed by the victim  They may have been
16 t hreatened --
17 COWM SSI ONER Mac CALLUM: Or ot her weapons?
18 A Or ot her weapons, yeah.
19 COMM SSI ONER MacCALLUM: So one could
03:53 20 reasonably conclude that the use of a knife in
21 rapes was not all that prevalent, at |east as far
22 as that sampling is concerned?
23 A Well, | found it a bit surprising. | think there
24 are two points to be made. The first point is
0353 25 t hat you could say there are only four rapes that
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1 t ook place with a knife or you could say there are

2 only four rapes in which the victim saw the knife,

3 al beit a knife, or the possession of a knife was

4 t hreatened, or the use of a knife was threatened
0354 5 even though the victimdidn't see a weapon itself.

6 COWM SSI ONER MacCALLUM: Oh, | see.

7 BY MR. HODSON:

8 Q If we can go to 030493, this is an October 24,

9 1991 letter from M. Wlch to M. MacFarl ane,
03:54 10 Department of Justice, that has the Professor Boyd

11 report, and do you have a recollection of

12 receiving that report and review ng that, the

13 Rossmo/ Boyd report?

14 A Yes, | do.
0354 15 Q And did you have occasion to review the report?

16 A | did briefly, sir. | don't think |I spent -- |

17 know that the report tended to favour the position

18 advanced by the M | gaards, but beyond that, |

19 t hi nk by October of '91, October 24th, | knew that
03:55 20 my involvement would be quite limted from here on

21 in in ternms of assessing that report.

22 Q Do you have a recollection of anything in that

23 report that brought information to your attention

24 that you weren't aware of before or caused you to
0355 25 | ook at any other information differently?
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1 A No, | think in reviewing some of the reports, |

2 was struck by the, | guess | was struck by the

3 recitation of facts which seemed to me at times to

4 diverge fromthe facts that had been reported on
0355 5 the police reports.

6 Q And can you be a bit nmore specific, facts relating

7 to what ?

8 A | think the assault. Some of the, and |' m going

9 by a very hazy menory, but it seenms to nme that the
03:56 10 Boyd report obtained as a basis of its information

11 some of the facts recited in the Centurion report

12 and quite clearly the interview of a victim sone

13 15 or several years after the event will bring

14 about a recitation of the event which may differ
0356 15 fromthe recitation of facts provided i mediately

16 after the event to the police and there were sone

17 di screpanci es there.

18 Q If we can go to 152076, please, and this is a

19 meno, October 24, 1991. M. Frayer, |I'm not sure
03:57 20 if you have any issue with this nmeno. | simply

21 want to have M. W Il liam comment on the factual

22 information and the conclusions he's reached in

23 this meno. | do not intend to question him about

24 any advice or the purpose. Are you fine with
0357 25 t hat ?
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1 MR. FRAYER: Yeah, |I'm confortable with
2 t hat .
3 BY MR. HODSON:
4 Q M . Frayer has indicated that he's confortable
0357 5 with that.
6 And here you set out the
7 frequency of sexual assaults in Saskatoon and |
8 think this relates to the question the
9 Comm ssi oner asked you just a few noments ago
0357 10 about the nunber of rapes and other sex offences
11 and the number of weapons, and that would be, |
12 take it, based upon the information you received
13 from the Saskatoon City Police?
14 A That's correct.
0357 15 Q And then you say:
16 "In this regard, it is inportant to note
17 that these reports were made shortly
18 after the assaults when the incident was
19 fresh in the victims menory. For
0357 20 exanple, the Centurion Mnistries report
21 said that (V5)-- (V5)--- assail ant
22 threatened to kill her by breaking her
23 neck. I n her February 21, 1970
24 statement to the police, Ms. (V5)--- did
03:58 25 not tell the police that her assail ant
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1 had threatened to kill her. Her
2 recoll ection of being struck four or
3 five times in 1970 became a "dozen tinmes
4 in the face with fists" in 1991
0358 5 The mpost startling divergence
6 bet ween the reports of an assault relate
7 to (V14)- (Vi4)-. | have attached as
8 Appendi x 3, portions of the police file
9 that were retrieved recently."”
0358 10 And then you go on to describe -- sorry:
11 "In 1968, Ms. (V14)- said that her
12 assail ant grabbed her from behi nd, and
13 ri pped the buttons from her blouse while
14 attenpting to undress her. She squi r med
03:58 15 away and crawl ed into a cupboard. Her
16 assai l ant stabbed her in the legs with a
17 sharp object as she crawl ed toward the
18 cupboard. ™
19 "Her screanms frightened him and he |eft.
03:58 20 She al so estimted that her
21 assail ant was approximately 6' tall.
22 However, she only saw her assailant's
23 | egs and the dirty hands "of a white
24 man". As a result of information
03:58 25 obt ai ned from nearby residents, the
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1 police began a search for a light green

2 truck."

3 Et cetera. Can you recall, what was the

4 significance of -- or did you find differences in
0359 5 the information in the Centurion Mnistries

6 statements -- or |I'mnot sure if they were

7 statements, but summaries of what they said they

8 were told by the victim conpared to other

9 records that you had?
0359 10 A Yes, sir.

11 Q And were they significant?

12 A Some were, some were not. In relation to (V14) -,

13 the (V14)- description, on the one hand shortly

14 after the event she estimted her assailant to be
03:59 15 approximately six feet tall and she assumed that

16 he was Caucasian or a white man. Later on, nuch

17 | ater on the height dropped from five-five -- from

18 six foot to approximately five foot four or five

19 foot five and to me that is significant. If it
0400 20 were six foot to five-ten or so, it's in the

21 range, but there's some perception of someone who

22 is six foot tall as opposed to someone who is five

23 foot five.

24 COWM SSI ONER MacCALLUM:  And this latter
04:00 25 one was five foot four or five and that was the
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quote given to Centurion you mean?
Yes.
COWMM SSI ONER MacCALLUM: And anyt hi ng about
race there?
Nati ve.
COMM SSI ONER MacCALLUM:  Thanks.
BY MR. HODSON:
If I could call up 321731, | just want to show you
a couple of documents here and then ask for your
comment. This is an October 29th, '"91 fax from
M . Pearson to you relating to (V14)- (V14)-. | f
we can go to the next page, he writes:
"Just prior to sending this fax, |
received a call from (V14)- and she is
currently in a Saskatchewan hospital,
suffering from depression and fearful of
what is happening in the M| gaard case.
(V14) - now tells nme she has seen TV and
newspaper pictures of M|l gaard and
believes strongly it was he who
comm tted the offence upon her. She
al so indicates the photo she was shown
of Larry Fisher, by Joyce M| gaard, was
not the person who attacked her.™

And then if we could just call up 012073, and
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1 this is your file memorandum about your
2 di scussion, and it goes on to describe what Ms.
3 (V14) - advised Sergeant Pearson, that:
4 "...she was upset at the treatnment that
0401 5 she had received from Ms. M| gaard.
6 Initially, Ms. (V14)- had contacted
7 counsel for David Mlgaard to secure a
8 phot ograph of M. M| gaard. Ms. (V14) -
9 suspected that M| gaard sexually
0402 10 assaul ted her in 1968. Counsel had
11 referred Ms. (V14)- to Ms. Ml gaard,
12 and the women met in Regina some time
13 | ater. Ms. (V14)- attended the meeting
14 believing that she could resolve the
0402 15 suspicions that she had harboured for
16 over 20 years. | nst ead, the
17 conversation revolved around Larry
18 Fi sher.
19 Ms. Ml gaard produced a
04:02 20 phot ograph of Larry Fisher and asked Ms.
21 (V14) - whether Fisher had assaulted her.
22 (V14) - denied that Fisher was her
23 assailant."”
24 And again, we heard a fair bit of evidence from
04:02 25 Sergeant Pearson on this subject. Can you tel
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1 us, M. WIlliams, what was your assessment of
2 the, | guess the inclusion of (V14)- (V14)- as
3 one of the Larry Fisher victim and the request
4 to have the simlarities of the (V14)- attack
0402 5 included in the simlar act ground; in other
6 wor ds, that | ook at how (V14)- (V14)- was
7 attacked, she was attacked by Larry Fisher and in
8 a simlar way to Gail Ml ler?
9 A Well, sir, it didn't fit in the sense that Ms.
04:03 10 (V14)-' view, or at |east what she told Sergeant
11 Pearson, contradicted the inpression that we were
12 left with after reading the Centurion report, it
13 contradicted it in a couple of key instances;
14 firstly, in relation to the identity of the
04:03 15 assail ant, and secondly, some of the descriptors
16 of the event. |, quite frankly, I didn't know
17 what to make of it and maybe it was just a
18 m st ake, inadvertently it got tossed into the m x,
19 or somebody didn't read it when they put it all
04:03 20 t ogether, but it just --
21 Q Did the inclusion of the (V14)- assault cause you
22 to be -- to view the information, the rest of the
23 information in the second application in a
24 different way?
04:04 25 A Well, ny earlier experience review ng the various
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1 subm ssions prompted ne to be very careful about

2 accepting at face value the assertions of fact

3 contained in some of the applications.

4 Q Now, let's just talk a bit about the other seven
0404 5 assaul ts. | take it there were eight assaults in

6 the second application, seven of them M. Fisher

7 had pled guilty to; correct?

8 A Yes.

9 Q | think in all cases he had been convicted and
04:04 10 pled guilty. | take it you took no issue that he

11 was the perpetrator of those assaults; is that

12 correct?

13 A No, | didn't take issue with that.

14 Q Okay. And then secondly, the information in the
0404 15 second application described I think Centurion

16 M nistries', or perhaps counsel for David

17 M | gaard's summary of what these victim had said

18 to Centurion Mnistries in interviews in 1991,

19 correct; in other words, the particulars of the
0405 20 of fences?

21 A Correct.

22 Q Did you have concerns -- did the inclusion of the

23 (V14)- (V14)- assault cause you to have concerns

24 about the credibility of that information; namely,
04:05 25 the particulars of the seven known assaults?
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It did, it caused ne to have questions about the

accuracy of the events as recalled by the

wi t nesses. Two observations, firstly, many years

after the event, although it could be traumati c,

the witness' recall probably is not as accurate as

the recall that's immediately after the event, but
secondly, there perhaps was some literary |license

being taken to embellish the degree of violence of
some of the applicants, that was the inmpression |

had comparing the Centurion report to at |east one
or two of the available police reports that

descri bed an identical incident.

If we can go to 002192, and this is now November

6, 1991, and this is Dr. Flemng who I think is a

psychi atri st. Do | have his --

Dr. Flemng is a forensic psychiatrist who works

in Penetangui shene which is a hospital for the

crimnally insane, or hospital for those who have
been found not guilty by reason of insanity of
various offences.

And it appears that you are asking him here:
"...to assess Ms. Denmyen to determ ne
whet her she is suffering from any
emoti onal or psychiatric disorder that

has prevented her fromrecalling,
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1 consciously, the nmenmory of the early

2 mor ni ng hours of January 31, 1969."

3 And can you just coment on that request?

4 A My inpression was that Ms. Denyen was having these
0408 5 fl ashbacks and seemed desirous to discuss it, but

6 coul d not. | didn't know whether or not there was

7 a medi cal reason or an explanation for it and I

8 felt that a reference to a professional m ght shed

9 some |light on it. | discussed it with Ms. Denmyen
04:08 10 and she consented to it and thereafter | contacted

11 Dr. Flem ng and made that request. He agreed to

12 deal with it.

13 Q If we can go to 333960, | think this is where you

14 contact Professor Canmpbell Perry and ask himto
04:08 15 review the Dr. Pulos video tape and/or transcript;

16 is that right?

17 A That's correct.

18 Q And at the bottom Iline here you are asking himto

19 review it professionally to see whether or not she
04:09 20 was hypnotized and whether or not the responses

21 obtained in this session are of any val ue?

22 A Correct.

23 Q Is it fair to say that you had sonme real doubts

24 about the methodology -- or the process utilized
04:09 25 by Dr. Pul os?
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1 A | had doubts about the process because Dr. Pul os
2 did not video tape the pre-hypnosis session and
3 that to nme was quite inmportant. In relation to
4 the, to whether or not she was hypnotized, | had
0410 5 reviewed the tape and | observed that he needed to
6 regress her, to take her back under hypnosis on at
7 | east two occasions supplenmentary to the initial
8 occasi on because she appeared to come out of
9 hypnosis and there was sonme question, at |least in
o410 10 my mnd as a lay person, in terms of my know edge
11 of hypnosis, there was some question in my mnd as
12 to whether or not she was under hypnosis
13 t hroughout the entire period and it was i nmportant
14 for us to find out what answers came under
o410 15 hypnosi s and which ones did not and it's in that
16 context that | thought it prudent to get the views
17 of an expert.
18 Q Then go to 031179, and | believe this is Canpbell
19 Perry's reply November 12th, 1991, the eval uation
0411 20 report, and if we can go to page 186, Was the
21 subj ect under hypnosis:
22 "I n my opinion, she was not in
23 hypnosis. "
24 And | take it that would have been the bottom
0411 25 line of his -- | mean, the report goes into much
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1 greater detail, but was that your understanding
2 of the report?
3 A That's correct, yes.
4 Q And as a result of that report, did it cause you
0411 5 to put |l ess weight on Dr. Pulos' hypnosis session
6 and the informati on he obtained?
7 A Certainly it -- 1 guess the answer to the question
8 as asked is yes.
9 Q Go to 031224, and this is Dr. Flem ngs Novenber
0412 10 18th report to you about his, | think he exam ned
11 Ms. Denmyen for two days, November 13 and 14, 1991;
12 is that right?
13 A Yes.
14 Q About :
0412 15 "...to determ ne whether Ms. Denyen
16 m ght be suffering from an enotional or
17 psychiatric disorder that m ght have
18 affected her menory..."
19 Is it fair to say that the question was that she
0412 20 did not have, at least in 1991, a menory of a key
21 time period on January 31, 1969; is that correct?
22 A That's correct.
23 Q And she had a, or appeared to have a nmenmory of
24 that on May 24th, 1969 when she gave the
0412 25 statement; is that correct?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39141

1 A That's correct.

2 Q What about the March 11th, 1991 statenment, her

3 initial statement, and in that statement she does

4 not descri be anything about encountering either a
0413 5 woman or M. Ml gaard | eaving the car or seeing a

6 st abbi ng or anything of that nature.

7 A The entire episode is omtted from that statement.

8 Whet her it was done because of an absence of

9 menory or it was done deliberately to perhaps
0413 10 | essen her own potential involvement in it | don't

11 know.

12 Q And then if we can go to page 3, and | don't

13 believe the March 3rd statement -- or the March

14 11th statement was provided to Dr. Flem ng was it?
04:14 15 | don't believe --

16 A There is a reference on page 3. If we | ook at the

17 second paragraph right here --

18 Q Sorry. Oh, there, yeah.

19 A -- which appears to have been March 11, 1969.
0414 20 Q Oh, okay, sorry:

21 "She did give a statement at this point

22 whi ch was not avail able for review but

23 whi ch m ght be of interest.

24 Ms. Demyen's best recollection is that
04:14 25 she initially had no nmenory of the
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1 events the police were exploring but
2 once they started talking with her
3 t hi ngs began to conme back to her. At
4 this point, she noved back into the
0414 5 parental honme..."
6 Etcetera. So would that have been sonmething then
7 t hat you asked Dr. Flem ng to | ook at?
8 A Not specifically. Hi s mandate was as set out in
9 the letter and how he fulfilled it was according
0414 10 to his professional view of the techniques that
11 woul d be appropriate.
12 BY MR. HODSON:
13 Q And again, if you scroll down, he says here:
14 "I n any event, the statement which she
0415 15 t hen provided on May 24, 1969, however
16 it was arrived at, seens to provide the
17 best recollection and the nost detail
18 whi ch she has been able to provide
19 either before or since."
0415 20 And, again, what was your reaction to that
21 A Umm, | had no particular reaction, sir. | just
22 wanted to, | guess, wait until the bottom Iline.
23 My appreciation of that was sinply that she did
24 not acknow edge or affirm certain portions of that
0415 25 statement at trial, and so it was just another
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statenent.

If we can go to the next page. And here Dr.

Flem ng then, | think he then went through
shoul d happen at the prelim nary hearing a

the trial, and he says:

"It is possible to think of

several hypothetical explanations

t he di screpancy between the May 24th

statement and her subsequent evi dence at

trial. W t hout wishing to cast a

over anyone, one has to first consider

that the May 24th statement was a

creative effort on the part of the

investigating officers who were
evidently attenpting to help Ms.
with her recollection of events.

However, there does not appear to

real evidence to support this hypotheses

and Ms. Denyen herself seens to r

that the police seemed to be quite
careful in this regard and in spite of

spending the night in the Saskatoon

women's | ock-up, she does not rec
feeling particularly pressured by

investigating officers.”
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1 And had that been a ground or an allegation that
2 had been alleged in some form or another in the
3 previous application?
4 A | wouldn't say it had been forcefully advanced in
0416 5 t he previous application, but certainly there was
6 t he suggestion that the police behaviour towards
7 the three young witnesses at trial may have
8 i nfluenced their testinony. That came either
9 directly or indirectly, there was that nuance, and
0417 10 | think it came in perhaps sometimes during some
11 di scussions we may have had with either M. Wblch
12 or M. Asper about the devel opment of the w tness’
13 statements, how the initial statements they saw
14 and heard nothing untoward or incrimnating but
0417 15 then, as the police had nobre contacts with them,
16 certainly there were some incrimnating statenments
17 provided by M. WIson and by Ms. Demyen and then
18 | ater on by M. Cadrain. So there was that
19 suggestion in discussions that, you know, that
0418 20 just didn't happen without some other factor
21 comng in, but in my interviews with M. Cadrain,
22 Ms. Demyen and M. W I son, they were unable, or
23 they did not point to any action by the police
24 t hat was i nappropriate.
0418 25 Q Yeah. Are these -- and I'll go through the rest
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1 of them but Dr. Flem ng goes through various

2 expl anations for the discrepancy between the May

3 24t h statement and her subsequent evidence at

4 trial; were these hypothetical explanations that
0418 5 he came up with or did you ask himto test any?

6 A | -- I didn't ask himto test any of those. These

7 are -- this is his report --

8 Q Okay.

9 A -- based on his experience without input from me.
0418 10 Q He goes on to say:

11 "A second explanation m ght

12 be that Ms. Denyen did purposely and

13 consciously take a different position

14 during her evidence at trial because of
0419 15 a much closer relationship with Ml gaard

16 t han has been denonstrated or because

17 she may have felt particularly

18 threatened by himif she gave evidence

19 more specifically identifying himas the
0419 20 perpetrator. There is no evidence that

21 she had any close relationship with

22 Ml gaard in fact the evidence of her

23 havi ng been assaulted by him woul d be

24 more in favour of the other possibility,
0419 25 that is, that she felt intim dated or
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1 fearful of him Since she now stil
2 denies that fear of Ml gaard had
3 anything to do with her evidence in
4 Court then there would on the surface at
0419 5 | east be no reason now for her to
6 mai ntain such a position if it were in
7 fact not the case. It would be much
8 simpler to say, yes | saw himdo it and
9 | lied in court, since that would Ilikely
0419 10 have the net effect of keeping him about
11 where he is."
12 And this appears to be his explanation of the --
13 second possi bl e explanation of the discrepancy;
14 correct?
0419 15 A Yes.
16 Q And that would be something that he came up with
17 as opposed to you asking himto review, correct?
18 A Correct.
19 Q Scroll down.
0420 20 "A third explanation and the
21 one having reviewed all the
22 circumstances which I find nost
23 pl ausible is that Ms. Demyen has
24 repressed the nmemory of certain events
0420 25 for psychol ogical reasons. This assumes
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1 of course that she observed certain

2 events in the first place and that the

3 recoll ections recorded in the May 24th

4 statement are true and not thensel ves
0420 5 t he product of suggesti on.

6 Nevert hel ess, given Ms. Denyen's past

7 famly history of abuse and the evidence

8 of her having been a sonewhat disturbed

9 adol escent throughout this entire
0420 10 period, | think it is quite plausible

11 t hat powerful psychol ogical defence

12 mechani sms were at work which could

13 explain her menory difficulties. Add to

14 this the fact that she herself clains to
0420 15 have been assaulted by M. M| gaard

16 shortly before the episode and that

17 i medi ately followi ng she enbarked on

18 her heaviest use of mnd altering drugs.

19 It would be easy to postulate that this
0420 20 was directly related to enotional

21 di sturbance in the aftermath of the

22 January 31st trip."

23 And then goes on to talk about some other

24 matters. Can you coment, M. WIIlianms, on what
0421 25 you -- what significance, if any, you placed on
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1 this information from Dr. Flem ng and what you
2 understood himto be saying?
3 A Up to that point he is signaling that there is a
4 repression of menmory, and which has a

0421 5 psychol ogi cal underpi nning, but he's not certain
6 yet. At least to that point he hasn't identified
7 what he thinks it is, but he has certainly
8 consi dered other options and has, based on his
9 findings of fact or based on the information

0421 10 gat hered from Ms. Denyen, has dism ssed them as
11 bei ng i nappropriate in the circunstances.
12 Q Now, if we can just go back to the previous page,
13 down at the bottom what he says is that:
14 "This assumes of course that she

0422 15 observed certain events in the first
16 pl ace and that the recollection recorded
17 in the May 24th statement are true and
18 not thenselves the product of
19 suggestion.”

0422 20 And would you agree that that seens to, as nuch
21 as the explanation provides an answer, it also
22 has a pretty inportant assunmption?
23 A It has a huge caveat --
24 Q Okay.

0422 25 A -- and in that he recognizes that the val ue of
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1 that earlier recall is only as good as the
2 integrity of the process that pronmpted it. So if
3 they hadn't -- if the statement were true and not
4 t he product of suggestion, then it has sonme val ue,
0422 5 otherwise it's of little value.
6 Q And did you understand, then, that Dr. Flem ng had
7 | ooked at the question or the issue as to whether
8 or not -- that the May 24th statement that she
9 provi ded may have been untrue, and suggested to
0423 10 her that that's the reason she couldn't remenber
11 in 19917
12 A | think that's part of his -- that's one of the
13 guestions that | assume he would have assumed or
14 subsumed in the first explanation that he
0423 15 consi dered on that page.
16 Q Right. And in other words, if she did see
17 somet hing on the nmorning of January 31, 1969 and
18 can't later remember it, that's one question; why
19 is it that she can't remember. And would you
0423 20 agree a related question is that, if she didn't
21 see anything on January 31, 1969, how is it that
22 on May 24th, 1969 she said she did and then | ater
23 says "I can't renmenber"”; is that --
24 A That's one of the, | guess, assessments he m ght
0424 25 go t hrough. In all of that, however, the question
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1 t hat kept on troubling ne was even if she didn't
2 see anything on the norning of January 1969, why
3 woul d she have the flashbacks or what she
4 descri bed as fl ashbacks, so --
0424 5 Q You'd nmentioned that -- the flashbacks before.
6 What about the, you had al so nentioned the map
7 back in June when we tal ked about that. Can you
8 tell us, again, what was the significance of that
9 pi ece of information at this time when you're
0424 10 engagi ng experts to review Nichol Denyen?
11 A Well, unknown to ne Ms. Denyen had been presented
12 with a drawing of the scene, but to the extent
13 t hat her, quote, "flashback"” seemed to coincide
14 with a diagram of the |ocation of the body, it
0425 15 | ent a certain amount of substance or a ring of
16 truth that she may have seen something, some event
17 surroundi ng the death of Gail MIller.
18 Q And so if she would have had a menory of that
19 mor ni ng, and the menory did not include wtnessing
0425 20 a murder, would that have been a satisfactory
21 conclusion? Let nme rephrase that. If you were
22 able to get her to recall the events of the
23 mor ni ng of January 31, 1969, and her recollection
24 was excul patory to M. Ml gaard, in other words "I
0425 25 remember here's where we drove, here's what
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1 happened, and | didn't see a nmurder and these
2 t hings didn't happen", was that a piece of
3 information that could have been the result of
4 t hese efforts?
0426 5 A Yes.
6 Q At the end of the exercise, then, did you gain
7 anything from Dr. Flem ng, then, that assisted you
8 in trying to understand Nichol Denyen's state of
9 m nd or recollection in |late 19917
0426 10 A | think what we | earned was that she was suffering
11 from an enmoti onal or psychol ogical disorder, that
12 at | east his assessment was that this wasn't a
13 pl oy, and | think our position was that we would
14 assi st her in whatever steps she thought desirable
0427 15 to deal with it.
16 Q Probably an appropriate time for a break, M.
17 Comm ssi oner .
18 (Adj ourned at 4:27 p.m)
19 (Reconvened at 4:43 p.m)
04:43 20 BY MR. HODSON:
21 Q Call up 334078, please. This is a report from
22 Sergeant Pearson to you dated November 20th, 1991
23 and outlines some information. If we can go to
24 t he next page M. Pearson writes, he says:
0443 25 "I will await the
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1 devel opments in Ml gaard's Application
2 bef ore deci ding whether it will be
3 appropriate to approach the Fisher
4 victims to obtain details as they
0443 5 recollect them You will recall in a
6 previous tel ephone discussion, our
7 common concern that, in view of Joyce
8 M | gaard's approach to (V14)- (V14) -,
9 there may be a built-in bias in the
0444 10 details provided in the mpst recent
11 Application suggesting that Larry Fisher
12 is responsible. Dependi ng on what the
13 Justice Department is doing with the
14 information currently possessed, | am of
0444 15 the view it would be appropriate to talk
16 with the victinms to ensure that al
17 details avail able are in the hands of
18 t he Justice Departnment. | await a
19 response fromyou in this regard.”
04:44 20 And again, can you tell us, does this accurately
21 descri be what you and Sergeant Pearson woul d have
22 di scussed and concerns that you both would have
23 had?
24 A That's correct.
04:44 25 Q And we had touched on this a bit earlier, but as
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1 Sergeant Pearson writes, that the:

2 “... in view of Joyce Ml gaard's

3 approach to (V14)- (V14)- ...";

4 can you el aborate, what was your concern about
0444 5 t hat approach at this tinme?

6 A My understandi ng was that Ms. (V14)- wanted to

7 speak with Ms. Ml gaard for one purpose and

8 Ms. MIlgaard turned the interview around to a

9 di fferent purpose. | think, based on what | had
04:45 10 heard from Sergeant Pearson, Ms. (V14)- wanted to

11 confirm whet her or not her assailant was David

12 M |l gaard, and in turn got in touch with

13 Ms. Ml gaard for that purpose, but was presented

14 with a photo of M. Fisher as being her assail ant,
0445 15 firstly; and then secondly Ms. (V14)-', or a

16 summary of Ms. (V14)-' assault was submtted as

17 part of the chain of Fisher assaults, so it was a

18 conpletely different purpose from what the -- from

19 what Ms. (V14)- had intended.
0445 20 Now | bore in mnd the fact

21 that M. Fisher had pled guilty to a number of

22 assaults so that, insofar as the others were

23 concerned, there was no question that he had

24 acknowl edged the offences in relation to those
0446 25 victims. \What may have been uncertain was whet her
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1 the current description attributed to the victins

2 of the assault in fact reflected what they had

3 rel ayed, or whether it had been embellished, or

4 whet her their menory was inperfect or uncertain.
0446 5 Q Do you recall discussing with Sergeant Pearson the

6 prospect of interviewing some of the victins to

7 test some of what had been in the Centurion

8 M nistries' summries?

9 A Yes, but at the time |I had not -- | basically
0446 10 invited himto hold on.

11 Q Ckay. If we can go to -- and is it, wthout

12 getting into advice, would that be because of

13 ot her devel opments in relation to the second

14 application?
0447 15 A Yes. More specifically, whether | would have

16 carriage thereafter, or full carriage.

17 Q Now this is --

18 A This is on --

19 Q -- Novenber 21, --
04:47 20 A Yes

21 Q -- this is a week before the mnister sends the

22 reference to the Suprenme Court?

23 A Correct.

24 Q Go to 334136. This is a menmo to file November
04:47 25 22nd, 1991, re:
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1 "The I nmpossibility of Nichol John's
2 Statement ",
3 and I'm not sure, do you know what that refers
4 to, what it is that you are review ng?
0447 5 A | believe the inpossibility of Nichol John's
6 statement relates to a subm ssion presented on the
7 second application or it may relate to a
8 subm ssion by M. Wl ch.
9 Q | think maybe in a follow-up letter; is that
0448 10 possi bl e?
11 A Yeah, yeah.
12 Q And so just if you can tell us generally, what
13 were you | ooking at, and what did you concl ude?
14 Sorry, let nme add one other thing. s it possible
0448 15 that this also relates to the Professor Boyd and
16 Rossmo report?
17 A It -- it probably -- it possibly could have. " m
18 afraid | didn't review this one recently --
19 Q Okay.
0448 20 A -- so, in terms of the context in which it was
21 devel oped, |I'm not certain.
22 Q And are you able to comment on basically what you
23 revi ewed and what you concl uded?
24 A If I may have a nonment ?
0449 25 Q Sur e. Maybe do it in parts. | think the first
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1 part is the Avenue N versus Avenue O.

2 A Ckay.

3 Q The second one is that her wal king pace woul d have

4 put her at the bus stop before M. Ml gaard exited
0449 5 the car?

6 A | had heard some arguments about Ms. John's

7 statement, some from M. Wblch, some may have come

8 from M. -- fromthe Boyd report. It is

9 conceivable that this came from the Boyd report
0449 10 given the timng of the menmo in relation to the

11 subm ssion of the Boyd report, and these are ny

12 coments on it at the time. | really have nothing

13 further to add to what you see there.

14 COMM SSI ONER Mac CALLUM: M. WIlliams, |'m
04:49 15 havi ng troubl e understandi ng, not from your

16 position particularly but fromin general, why

17 the continuing preoccupation with the Nichol John

18 statement of the 24th of May. It wasn't evidence

19 in the trial?
0450 20 A | know that, sir.

21 COWM SSI ONER Mac CALLUM: So what is all

22 this? Do you know? Can you enlighten nme?

23 A Well the applicant, the applicant had put some

24 emphasis on Nichol John's statement, because this
04:50 25 was by far -- had she, had she adopted it at
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1 trial, this was the only recitation that directly
2 links David M| gaard --
3 COMM SSI ONER Mac CALLUM: Ri ght .
4 A -- to Gail Mller, --
0450 5 COMM SSI ONER Mac CALLUM: No doubt of that.
6 A -- and one of the live questions or issues would
7 be to what extent can the mnister rely on that
8 statement in the 690 context even though that
9 statement was not evidence at trial, and | think
0450 10 t hat that was an issue that we struggled with, and
11 it may have been an issue that the applicants
12 wanted to make sure that they fully presented
13 their position in the event that the mnister
14 chose to | ook at that statement.
0451 15 COMM SSI ONER MacCALLUM:  Well | can see an
16 applicant, for exanple, saying that "we have
17 evidence that the jury made i nproper use of this
18 statement at trial, therefore that's a
19 m scarriage of justice", sinple. But they didn't
0451 20 say that, there isn't any evidence of that?
21 A That's correct.
22 COMM SSI ONER MacCALLUM: So why is
23 everybody operating on the supposition that the
24 jury did something wrong?
0451 25 A | don't know.
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1 COWMM SSI ONER MacCALLUM: They weren't smart

2 enough to follow directions given to them three

3 times, by the judge and both counsel ?

4 A "' m not certain why there was that, but to the
0451 5 extent that she was the only -- that was the only

6 statement that linked it, that |linked David to

7 Gail, --

8 COMM SSI ONER Mac CALLUM: Yes?

9 A -- and to the extent that if she were able, for
0451 10 what ever reason, to reconstitute her recall, then

11 there is that possibility that that m ght be

12 presented to the mnister as something that the

13 m ni ster could now rely on.

14 Agai nst that, the applicants
0452 15 woul d want to say "lookit, even if she does say

16 now that she recalls it, it just couldn't possibly

17 have happened the way she described it"

18 COMM SSI ONER Mac CALLUM: Hmm

19 A And it -- that's nmy, nmy surm se of why Nichol's
0452 20 statement, which was not introduced at trial or

21 whi ch was not evidence at trial, still is being

22 resurrected as part of the applicant's

23 subm ssions.

24 COMM SSI ONER Mac CALLUM: | see. Thank you.
0452 25 BY MR. HODSON:
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1 Q Maybe just a follow-up question on that, M.
2 WIlianms. | think |I touched on this back in June
3 when we dealt with this subject, and | believe
4 your evidence was to the effect that -- | think |
0453 5 put to you two scenarios; one, that if in 1988 or
6 89 Nichol John said "the reason | did not give
7 evidence at trial consistent with what was in ny
8 sworn statenment is because | made it up, and |
9 lied in the May 24th statement, and here's why",
0453 10 and that was credible, that that m ght be
11 information that would be -- formthe basis for a
12 remedy under 690, and | think you said generally
13 yes; is that correct?
14 A That's my recollection, yes.
0453 15 Q So now, in fairness --
16 A But - -
17 Q -- | don't think that was put forward as a ground,
18 but --
19 A No, it wasn't. But, | mean, that and other things
0453 20 could have formed it, again, depending on what the
21 evi dence was at trial.
22 Q And then, secondly, the converse is that if she
23 said "well, the reason | didn't repeat it at trial
24 is because either | was scared", or whatever
04:54 25 reason, "but my statement is true and | have a
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present recollection”, and that was credible, that
t hat woul d be information that would be inmportant
in your assessnent, is that correct, even though
it may not have been raised as a ground?
That's correct. | mean in September of '91, you
know, the applicant knew that we were dealing with
Ms. John, and that was a live issue, as to
potentially she m ght -- her menmory m ght be re --
m ght resurface, so that possibility existed.
COWM SSI ONER Mac CALLUM: | -- sorry to
interrupt again, sir, but | just am baffled by
the use to which anybody thought they could,
whet her it's the applicant or the mnister,
t hought they could make of such evidence without
evidence that the jury had accepted her May 24th
statement for truth of contents. I f they didn't,
where is the issue?
In the 690 context, Conm ssioner, there was

consi deration as to whether -- let's say, for
exanpl e when Ms. John was interviewed by
M . Pul os, he was successful --
COWM SSI ONER Mac CALLUM: Yeah?
-- and she says "you know, having now submtted to

t he hypnosis | now recall, and this is ny nmenory

as refreshed or recall ed under hypnosis", and if
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1 -
2 COWM SSI ONER Mac CALLUM: So notwi thstanding
3 the trial -- I"'msorry to interrupt --
4 notw t hstanding the trial, for example if she
0455 5 said "yes, and now | renmenber, it was John Smth
6 from Regina that | saw' --
7 A Okay.
8 COMM SSI ONER MacCALLUM: -- and therefore
9 there would have been a m scarriage of justice?
0455 10 A There woul d have been a m scarriage of justice.
11 COWM SSI ONER Mac CALLUM: Oh, okay.
12 A But what if she had said "oh, | affirmthe
13 contents of mnmy statement as true"?
14 COWM SSI ONER Mac CALLUM: Ri ght .
04:55 15 A Then the question would be could the m nister
16 consider that, in ternms of the second application,
17 as evidence inmplicating David M| gaard, and in
18 t hose circunstances the applicants m ght say
19 "l ookit, mnister, even though she is now -- says
0456 20 she remenmbers it" --
21 COWM SSI ONER Mac CALLUM: Uh- huh?
22 A -- "it just can't happen the way she said it did".
23 COWMM SSI ONER MacCALLUM:.  Okay.
24 BY MR. HODSON:
0456 25 Q And do | take it fromthat, M. WIIlianms, that
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1 given that at trial Ms. John did not recal
2 certain parts of the nmorning of January 31, '69,
3 that if later she did recall, whether it be
4 i ncul patory or excul patory, that that would be new
0456 5 in the sense that it was different than what was
6 at trial; is that -- | think you told us, you gave
7 us evidence to that effect, that if it was -- if
8 she had a menory, regardless of which way it went,
9 t hat woul d be new because, at trial, she didn't
0457 10 have a menory?
11 A That's correct.
12 COWM SSI ONER Mac CALLUM: So that the
13 applicant, then, would be forced into a position
14 of arguing against her the truth of her May 24th
0457 15 statement because, otherwi se, the m nister m ght
16 wel |l conclude that there had been no m scarri age
17 of justice?
18 A Correct.
19 COMM SSI ONER Mac CALLUM: Yeah.
0457 20 BY MR. HODSON:
21 Q And so with that, M. WIllianms, to the Avenue N
22 versus Avenue O briefly.
23 A Briefly, that's just a discussion of some of the
24 points that were raised | think in one of the
0457 25 reports or subm ssions, and that was my response.
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In reviewing the May 24th statenment then, of

Ni chol John, did you make any, reach any

concl usions as to whether what was stated in t
statement, if it were assumed to be true, that
was somehow i mpossi ble or that -- implausible?
| didn't reach that assessment, | just sinmply
recall that it wasn't evidence which the jury
to convict.

But | suppose, if what she describes in her
statement is an event that's not possible, the
t hat m ght cause you to have sonme concern abou
the manner in which the statement was obtained

Yes, not so nmuch as the manner in which the

st atenment was obtained, but | think if there were

some facts in there that just couldn't have
happened it certainly would have been a point
| should bring out to the mnister.

Ckay. 157840. This is the M nister Canpbell

letter to M. Wl ch, and go to page 842, is th

Privy Council order ordering the reference. Can

you tell us, M. WIIlianms, once the Supreme Court

reference was ordered, what role did you play

far as the reference case?

My role was to assist Comm ssion Counsel who had

been appointed, M. Fainstein and M. Frater,
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1 the preparation of the case on appeal, and that
2 involved culling the files for material that 1'd
3 coll ected which was relevant, assisting themin
4 preparing them for publication and binding and
0459 5 di stribution, that was one aspect.
6 The second aspect was to
7 coordi nate the, coordinate sonme of the | ogistical
8 chal | enges surrounding the reference, for exanple
9 wi t nesses, getting themto and from the hearing.
05:00 10 Thirdly, | was asked to follow
11 up on information that had been -- additional
12 information that had been provided by the parties
13 rel evant to the issues. For exanple, witnesses
14 emerged who provided information, for exanple
05:00 15 Launa Edwards, and referred us to additional folKks
16 who could support the version of events as recited
17 by Ms. Edwards, and we would arrange to have those
18 wi t nesses interviewed and their statements
19 forwarded for inclusion in the case on reference.
05:00 20 In addition, some of the |ocal witnesses |
21 interviewed, and the results of those went into
22 t he case on reference.
23 So | assisted Comm ssion
24 Counsel by providing, or by collecting
05:01 25 i nformation, coordinating the collection of
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1 information, so | had a support role.
2 Q And it looks like fromthe documents that you
3 continued on with your efforts to have Nichol
4 Demyen hypnotized with Dr. Orne, or with Martin
05:00 5 Orne; is that correct?
6 A We did follow up on that.
7 Q And so just 334274, was this then now for the
8 pur pose of having this information possibly
9 avai |l able for the reference case, or can you --
o5:01 10 A Solely for the purposes of the reference. Based
11 on Campbell Perry's assessnent and based on what
12 we had observed by watching the tape, there was
13 some issue as to whether or not she had been
14 hypnotized and it was still felt the desirable
05:02 15 thing to -- the conclusion was, from Cam Perry was
16 no, she hadn't been, and so we said, okay, would
17 we get a result if she were properly hypnotized by
18 Martin Orne, so we tried it. It didn't happen.
19 Q Okay.
05:02 20 A O, shall we say, we did not get a result that was
21 different from that obtained with Lee Pul os.
22 However, we were nore confident about the process
23 t hat was used by Martin Orne because he recorded
24 the entire event. He did have some caveats about
05:02 25 the effectiveness of his session because he was of
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the view that perhaps certain informati on had been
provided to the witness that m ght have influenced
her views of things, that hypnosis would not --
COVM SSI ONER Mac CALLUM: Did the Supreme
Court get this? I'msorry, did the Supreme Court
see Orne's tape?
Yes, they did.
COWM SSI ONER MacCALLUM:.  Okay.
BY MR. HODSON:
002663, and this is a letter December 20th, 1991
from M. Brown, and | take it you would have had
some dealings with Murray Brown then in the course
of the reference?
| did.
And it | ooks as though the issue of DNA testing
was the subject of a discussion with you, and M.
Brown says:
"I n our view every effort should be made
to analyze the D.N. A. content of all
human tissue sanples found at the scene
or on the clothing of the victim | t
seems to us that we at |east owe that
effort to M. Ml gaard."
And can you comment on that, what pronpted at

this point the decision to | ook at DNA testing
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1 again?
2 A "' m not certain what the specific pronmpt was. I
3 suspect there was a discussion or a review of some
4 of the efforts we had considered during the course
0504 5 of the investigation and DNA was mentioned, and it
6 was al so mentioned that our information, | think
7 that was in '89, was that wait a couple of years
8 and we think science will catch up, or science
9 will progress to the point whereby you m ght be
05:04 10 able to get sonme meaningful results, and Muirray
11 may have rem nded us that a couple of years have
12 el apsed, so maybe we should give it another try.
13 Q Do you recall if DNA testing was, or your request
14 for DNA testing was any part of the second
05:04 15 application?
16 A The M | gaards did not ask us to conduct DNA
17 testing, but separately when | saw the material s,
18 or saw the issues, | thought DNA would certainly
19 be a concl usive answer, so | explored that
05:05 20 separately with Dr. Fourney and with those at the
21 RCMP | abs.
22 Q Are you talking the second application or the
23 first?
24 A No, I"'mtalking the first application.
05:05 25 Q The first application?
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1 A And as a result of the information | obtained from

2 them it was suggested to nme that it would be

3 preferable to wait until scientific devel opments

4 whi ch were being researched cane to fruition and
05:05 5 then sample -- then apply for testing. You may

6 recall that Dr. Fourney and | visited Dr. Ferris'

7 lab | believe in June of 1990 and one of the

8 obj ectives was to, or at |least from Dr. Fourney's

9 vi ewpoi nt, was to see what had been done and what
05:06 10 was sal vageabl e.

11 Q So, I"'msorry, so then are you telling us that DNA

12 testing was not part of either the first or second

13 application, a request for DNA testing?

14 A There was -- the M I gaards had attenpted DNA
05:06 15 testing with Dr. Ferris and that had proven

16 unsuccessful . | wasn't aware of that until |

17 started |l ooking at it separately because they had

18 not mentioned it, | don't believe they mentioned

19 it in their application, but | thought that that
05:06 20 woul d be an investigative avenue worth pursuing

21 and | made inquiries. | found out that given the

22 age and the nature of the exhibits, the existing

23 met hods of typing and anal ysing DNA probably

24 weren't suitable and could not get results and |
05:07 25 was told to wait because the research was underway
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t hat m ght produce a methodol ogy to get meani ngf ul
results fromthe samples that still remai ned, and
| may have communicated that to Murray Brown who
said, well, look, two years ago, two years have
el apsed since you got that information, shouldn't
you at least try it in relation to the Supreme
Court reference.
So do you think it may have been M. Brown that
prompted this review in December of 1991?
It quite possibly could have been, yes.
Okay.
It certainly seens that way fromhis letter, a
di scussion that was formalized in a request.
And prior to this, was there any request made by
anybody on behalf of David Ml gaard then to renew
efforts to test for DNA?
Not that | recall.
326514, this is a meno to file Decenmber 20, 1991
of an interview with Ute Frank, it says:
"It is being recorded at the request of
Ms. Frank..."
And:
"Before we began to record, Ms. Frank
had asked two questions: Firstly, what

is this all about. Secondly, do | have
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1 any protection in law from medi a
2 harassment? And she asked what | could
3 do to shield her fromthe media?"
4 Do you recall what -- how this interview came
05:08 5 about or what happened?
6 A Ms. Frank was someone that we were interested in
7 speaking to but did not have a | ocation for her
8 until she was interviewed in a news piece on the
9 West Coast because she was protesting, she was a
05:09 10 protester for the forests, and one of our
11 correspondents said | just saw an interview with a
12 Ute Frank and there can't be too many peopl e of
13 t hat name, so you may want to check it out, and we
14 t hought that probably she would be one of the
05:09 15 people in whom the court would have some interest,
16 so steps were taken to verify that this Ute Frank
17 from B.C. was the sane individual mentioned in the
18 testi mony of George Lapchuk and Craig Mel nyk and
19 we were in fact able to get a phone nunmber and
05:09 20 contact with her and | broached the subject of an
21 interview and we di scussed several ways in which
22 the interview could be conducted, including
23 guestioning with a shorthand reporter and counsel,
24 and Ms. Frank's preference was to have it recorded
05:10 25 by tape w thout the benefit of counsel and without
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1 the presence of a certified shorthand reporter.
2 Q If we can go to 157226, it's a letter fromyou to
3 M . Wbl ch, Decenber 23, 1991, disclosing for the
4 purposes of the reference, and you indicate:
05:10 5 "The majority of these documents were
6 provided to you on October 1, 1990."
7 What was your understanding of disclosure
8 requi rements for the reference on both the part
9 of the Federal Justice, Saskatchewan Justice and
05:11 10 David M | gaard?
11 A Well, insofar as we were concerned, we were to
12 prepare and provide all of the materials that we
13 had col |l ected subject to any privileges that keep
14 t hem out of court.
o5:11 15 Q And what was your understandi ng of what
16 Saskat chewan Justice and David M| gaard had agreed
17 to provide?
18 A Much the sane.
19 Q If we can go to 157231, and again this |ooks |ike
05:11 20 to be a follow-up letter to M. Wolch December 31,
21 1991, and the next page has a |list of various
22 information that was provided. | take it, sir,
23 then you were involved in communicating sone of
24 this information?
0511 25 A | was.
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1 Q Go to 334337, please, this is a note of a
2 di scussion on Decenmber 30, 1991 with Dr. Vivian
3 Enrmer son of the Home Office's Central Research
4 Laboratory in England; is that correct?
05:12 5 A That's correct.
6 Q And who and why -- who is Dr. Emmerson and why did
7 you contact Dr. Emmerson?
8 A My -- Dr. Emmerson was the head of the Hone
9 Office's Laboratory in Al dermaston. Wy
05:12 10 information was that at the time that | aboratory
11 was a very good one and was worKking on a process
12 t hat would all ow meani ngful testing of old and
13 | ess than -- of old and perhaps partly
14 contam nated sanples and would still be able to
05:13 15 get meani ngful DNA results, so | contacted him
16 with a view to trying to interest the lab in
17 perform ng an analysis of the clothing that still
18 remained in the Gail MIler hom cide.
19 Q And where was the clothing at this time?
05:13 20 A It was -- | believe it was in Queen's Bench here
21 in Saskat oon.
22 Q And at this time do you have a recollection of
23 what you had understood m ght be avail able for
24 testing of Gail MIller's clothing and, in
05:13 25 particular, what Dr. Ferris had identified in his
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1 revi ew.

2 A | believe, based on conversations that we had had,

3 that is, Dr. Fourney had had with Dr. Ferris,

4 there were still a portion, or there was still
0514 5 there may have been sanples on the dress and

6 per haps on the underwear and some of the other

7 clothing of the victim Mss MIller, that m ght

8 yield sonmet hing for DNA.

9 Q Do you have a recollection -- | think Dr. Ferris'
05:14 10 evi dence here was to the effect that he identified

11 a stain or semen on the panties, but | believe --

12 | don't believe he found anything on any other

13 garments at the time he reviewed it. Do you

14 recall something different from him?
05:14 15 A | know that having, that | saw the copy of the

16 exhi bits and certainly whatever stains were on

17 the, at |east the crotch portion of the panties,

18 that was all cut away and used in an attenpt to

19 obtain DNA. The possibility existed, at |east
05:15 20 from the photos of the clothing, | believe in

21 conversations with Dr. Fourney, he said it m ght

22 possibly yield sonme usable materi al .

23 Q Okay. So had you ever exam ned the exhibits

24 yourself by this time?
05:15 25 A No, | had not.
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1 COMM SSI ONER Mac CALLUM: F-O-R-N-E-Y is it?
2 A F-O-R-N-E-Y.
3 COWM SSI ONER Mac CALLUM: Yes. So you said
4 t he other clothing, apart from the panties, m ght
0515 5 yield a sample?
6 A The possibility existed.
7 MR. HODSON:
8 Q If we can then go to 334371, and this is a letter
9 of January 8th, 1992 to M. Barry Gaudette, and
05:15 10 can you tell us who M. Gaudette was and his
11 invol vement in this matter? Maybe go to the next
12 page.
13 A From the title, M. Gaudette was the head of the
14 labs in Otawa and | think head of the RCMP | abs
05:16 15 across Canada and | needed -- for any assistance
16 from one of the forensic scientists, | required
17 his perm ssion and so |I had made the tel ephone
18 contact and renewed that with a letter requesting
19 assi stance.
05:16 20 Q And did you understand M. Gaudette then to have
21 some expertise in the area of DNA testing?
22 A | understood that M. Gaudette was responsible for
23 the lab that had expertise and I think | was
24 relying more on Dr. Fourney for the specific
05:16 25 expertise and M. Gaudette for the adm nistrative
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1 oversight of the entire operation, so | went to
2 himin that capacity.
3 Q So -- and explain for us Dr. Fourney then, what
4 was your understanding of his role and his
0517 5 expertise in the area of DNA testing?
6 A Well, Dr. Fourney was, at the time, still is, a
7 m crobi ol ogi st conducting research in various
8 forms of DNA testing and extraction and from the
9 research |'ve been able to do at the time, he
05:17 10 seemed em nently suitable to provide advice to us
11 and he did provide me with a great deal of
12 i nformation.
13 Q And then as far as the steps you took with respect
14 to the DNA testing and garments, would it be
05:17 15 correct to say that you would have relied upon the
16 RCMP | ab people to provide advice at |east on the
17 technical matters relating to DNA, and, in
18 particul ar, what to test, what type of tests,
19 t hi ngs of that nature?
05:17 20 A That's correct.
21 Q So here in your letter to M. Gaudette you talk
22 about, ask for his:
23 "...assistance in the collection,
24 preparation, and transportation of the
05:18 25 sanples for testing."
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You tal k about your discussion with M. Enmmerson,

and it appears at this time you are | ooking at:
"...doing the application of P.C. R
based technol ogi es such as short tandem
repeat and m tochondrial testing of the
samples..."”

And those would have been DNA tests that were

fairly recent; is that correct?

Those were experimental at that time and those,

short tandem repeats and m tochondrial testing

were a bit nore discrimnating fornms of tests than

what was then in existence or being used, and |'l|

use the acronym RFLP because | don't renmenber the

scientific word, that was the prevailing test

met hodol ogy that was then recognized. These

were -- the mtochondrial and short tandem

repeats, this was taking RFLP to a new | evel and

my understanding was that it would permt the

testing of older sanples, of smaller sanples,

sanmpl es that may have been partly contam nated,

and that was the type of sanples that we had.

And as far as the RCMP | ab, what was your

under standing as to whether or not the RCMP | ab

could do this type of testing at that tinme?

They could not. They were -- the RCMP | ab was
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experimenting or was doing research on some PCR
based technol ogi es, but the information | received
was that the lab in was ahead and there was
another lab in, | believe it was Houston that was,
t hat had conducted a great deal of research in
terms of short tandem repeats and m tochondri al .
The Brits and the Americans were ahead in those
ar eas.
And then you've attached here for M. Gaudette to
| ook at a draft of your letter to Dr. Enmerson; is
t hat correct?
Correct.
And then if we can go to the next page, it appears
as well you raised the question at |east for
getting the court, if the court wants to know why
a second request for the release of exhibits, you
are asking for a short description of the
t echnol ogy:
"...and the procedure that was used by
Dr. Ferris and an explanation of why the
procedures that we propose to use may
succeed when the one used by..."
Hi m,
"...did not."

And do you recall if you were ever made aware of
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1 that, as to -- was it just as you said, the
2 difference in technol ogy?
3 A An expl anati on was provided, the details of which
4 | don't recall right now, yes.
0520 5 Q If we can go to the next page here in this draft,
6 this is your draft letter to Dr. Emrerson;
7 correct?
8 A Yes.
9 Q If we can go to the next page, | just want to show
0521 10 you a couple of docunments and get your
11 recol | ection. In your draft letter to Engl and you
12 say:
13 "We understand that advances in DNA
14 testing technol ogy has expanded the
0521 15 scope of materials that may be tested.
16 We have identified six known sanpl es
17 from four individuals to be conpared
18 with five unknown sanples.”
19 And:
0521 20 "The unknown sanples are bl ood and senmen
21 stains that were found on the victims
22 under wear . "
23 And then go on to talk about:
24 "The known sanples include hair fromthe
0521 25 victim s head and pubic area; head hair
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1 and bl ood from the convict; blood from a
2 third party whom the convict has accused
3 of the crime; and a blood stain from a
4 friend of the accused..."
0521 5 And so | think if we |ook at the four
6 i ndi viduals, we're tal king David M| gaard, Gai
7 MIller, Ron WIlson and Larry Fisher; is that
8 correct?
9 A That's correct.
0521 10 Q And then you talk about five unknown sanples and
11 t hat you say:
12 "...found on the victim s underwear."
13 And then | want to go to, call up 334378, and
14 this is M. Gaudette's fax back to you of January
0522 15 9th, '92 indicating that he's marked up your
16 draft letter. Do you see that?
17 A Yes.
18 Q "...is generally good. My comments all
19 relate to page 2..."
05:22 20 And then if we go to the next page, he writes
21 here where you say the unknown sanples that were
22 found on the victim s underwear, and he writes at
23 the bottom
24 "List these separately by garnent.
05:22 25 State where and how sanpl es have been
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1 stored. State when known sanpl es were
2 obt ai ned. "
3 And then if we can go to 334382, | believe this
4 is the January 6th, 1991 letter that was actually
0522 5 sent. If we can go to the third page, that's
6 your signature, this would be the letter that was
7 actually sent; is that correct?
8 A That's correct.
9 Q And just go back a page, here you write:
0523 10 "There were semen stains on the victims
11 panties, girdle with attached stockings,
12 dress and slip."
13 And |I'm wondering, M. WIlliams, if you have any
14 recollection as to how the -- it appears that the
05:23 15 draft tal ks about semen stains on the underwear
16 and then this letter lists that there were semen
17 stains on the victim s panties, girdle, dress and
18 slip, and do you recall where you got that
19 information from or how this got put in the
05:23 20 |l etter?
21 A My recollection is that that information found its
22 way into the letter fromone or two sources. One
23 woul d be my review of the trial transcripts,
24 particularly the evidence of | think Sergeant
05:24 25 Paynter, which -- and secondly, it may have come
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1 frominformation | received from one of the RCWMP
2 scientists who exam ned photographs of those itens
3 fromthe trial, but I think nuch of it probably
4 came fromny review of the trial transcripts.
0524 5 Q Okay. And would it be correct to say then that
6 the statenment here that there were semen stains on
7 the victim s panties, girdle, dress and slip,
8 woul d you agree that would not have been based on
9 any scientist testing it to prove senen; is that
05:24 10 fair?
11 A That's fair.
12 Q As opposed to either your understanding of the
13 evi dence or sonmeone's visual review as opposed to
14 a test that identified it?
0524 15 A That's fair, yes.
16 Q And if we can just scroll up, | think here you
17 identify that Dr. Ferris:
18 "...was unsuccessful in his attenpt to
19 test the clothing and other exhibits
05:25 20 usi ng RFLD technol ogy. "
21 And is that, | think, what you told us earlier?
22 A Yes.
23 Q It's the same technol ogy?
24 A Yes. | says D. It seems to ne it should have
05:25 25 been a P, but --
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P, correct.

Yeah.

If we can then go to 334386, it appears that this
is a fax back from-- now, Vivian Emmerson, |
understand that's a male; is that correct?

Yes.

Dr. or M. Enmerson?

It is.

And saying attaching information. The next page,
and this is some information that talks about the
pol ymerase chain reaction, the PCR that has been

i ntroduced in casework?

Yes.
And then the next page is Dr. G ll, and was
Dr. G Il the individual that was originally

contenmpl ated doing the testing?

Yes.

If we can go to 334413, and this is M. Emerson's

| etter back to your January 6th fax, January 15th,

and he says:
"Currently we are only using the DQa
Anmplitype system in casework. We would
be unable to offer DNA sequencing or
short tandem repeats for casework

anal ysis because we have not conpl eted
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1 our validation of these new nethods."
2 And agai n, what was your understanding then of
3 what they were telling you?
4 COWMM SSI ONER MacCALLUM: What's the date of
0526 5 t hat, please?
6 MR. HODSON: It's January 15th, 1992.
7 COWMM SSI ONER MacCALLUM:  Thanks.
8 A He was stating that the nmore sophisticated or
9 di scrimnating methods were still in an
0527 10 experi mental stage and they weren't ready to be
11 used in actual cases and he wasn't prepared to use
12 them in an actual case until such time as they had
13 devel oped the research and they had validated it,
14 because it was really too inmportant for themto
05:27 15 have this new research rel eased before its time.
16 Q And is it my understanding -- or my understanding
17 is that at some point they did validate, or sone
18 | abs validated the short tandem repeat and PCR
19 met hodol ogy, but it was only after various
0527 20 testing; is that correct?
21 A Yes, | believe two or three years el apsed before
22 t he validation process. Part of the validation
23 process would involve a conparison of the results
24 for, let's say, short tandem repeats with one of
05:28 25 the knowns, let's say DQ Al pha.
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1 Q Now, comment on that. DQ Al pha woul d have been a

2 DNA typing nethod after RFLP; is that correct?

3 A Yes, it's an advancenment, one step better than, or

4 more discrimnating than RFLP, and that was the
0528 5 information | had at that tinme.

6 Q And do you recall whether the RCMP was doing DQ

7 Al pha at this time?

8 A The RCMP was not. There were labs in the United

9 States doing DQ Al pha, one was Roche Laboratory.
05:28 10 Q In North Carolina?

11 A In North Carolina.

12 Q And then | think as well the English |ab basically

13 said that the hair from Gail MIller would not be

14 sufficient to get her DNA typed, that they would
05:28 15 need a bl ood stain; is that correct?

16 A Yes.

17 Q If we can go to the next page, and then it

18 appears -- sorry, 334423. And this is your letter

19 back on January 16t h. Now, this would be the
0529 20 starting day of the reference case; is that right,

21 January 16th?

22 A Yes.

23 Q And you confirm that you can provide a control

24 sanple fromthe victim and you say:
0529 25 "I noted your conmments concerning the
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1 use of Dga amplitype system for
2 casewor k. | wondered whet her DNA
3 sequenci ng or short tandem repeats could
4 al so be used, as a check on the results
0529 5 obtained in the Dga anplitype system "
6 Are you trying to get sort of indirectly some of
7 the new technology to check the DQ Al pha?
8 A Yes.
9 Q 334429, please, and here M. Emmerson writes back
0529 10 sayi ng:
11 "l regret that we can only use the DQa
12 Amplitype system for casework because we
13 have not yet conpl eted our validations
14 usi ng DNA sequencing or short tandem
05:30 15 repeats and therefore are not prepared
16 to use these in casework until we have."
17 And so | take it at this time your options were
18 RFLP or DQ Al pha; correct?
19 A Mostly DQ Al pha, yes.
05:30 20 Q And why not RFLP?
21 A Based on the information |I had received, it likely
22 woul d not provide meani ngful results and we had --
23 by then we knew that RFLP had been attenpted by
24 Dr. Ferris and without successful results.
05:30 25 Q And did that influence your thinking about whether
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1 or not RFLP would be suitable in 1992?

2 A Yes. Well, two things, or two factors emerged,

3 one was the perceived quantity of DNA that m ght

4 be available for testing, and then secondly, the
0531 5 conditions under which the samples had been stored

6 were not ideal and there was always the risk of

7 contam nation and there was concern that DQ Al pha

8 woul d be far more discrimnating than RFLP.

9 Q And then if we can go to 334449. This | ooks to be
05:31 10 a menmo January 21, 1992 from you to M. Frater

11 just identifying the exhibits that would be

12 required; is that correct?

13 A That's correct.

14 Q | think the record reflects that on January 17th,
05:31 15 1992 the Court of Queen's Bench rel eased these

16 exhibits to the Supreme Court for the reference;

17 does that accord with your recollection?

18 A It does.

19 Q And you were now telling M. Frater what you
05:31 20 needed to do the DNA testing; correct?

21 A Well, yes, those items had been identified.

22 Q And so the panties, the stockings, the slip, the

23 brassiere, the dress, and the toque |I take it

24 woul d all be garnments that you would | ook for
05:32 25 human tissue from the perpetrator; is that a fair
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1 way to put it?
2 A Yes.
3 Q 334504. And this is your meno to file indicating
4 you had talked to Dr. Peter G Il in England and
0532 5 t hey' d:
6 "... begin to work on our exhibits when
7 they arrived."
8 And so can you tell wus, at this point, what was
9 your plan as to what you were going to send and
05:32 10 what testing was going to be done?
11 A The plan was to send the exhibits we'd received
12 over to England for DQ Al pha testing, but in
13 speaking with Dr. G Il he mentioned that it would
14 take a few weeks to conplete, and one of the
05:32 15 concerns we had was to get the matters tested
16 effectively, but sooner rather than later, but the
17 lab in Great Britain had a, you know, had an
18 inventory of work --
19 Q And - -
05:33 20 A -- that preceded ours.
21 Q Yeah. And so 334449 is the January 21 nmeno. Thi s
22 woul d be, this list of exhibits, that's what you
23 pl anned on sending to England to be tested?
24 A Yes sir.
05:33 25 COWM SSI ONER Mac CALLUM: Umm, you said you
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1 needed it sooner?

2 A well - -

3 COWM SSI ONER Mac CALLUM: For the purposes

4 of the Supreme Court reference?
0533 5 A Yes.

6 COWM SSI ONER Mac CALLUM: Not knowi ng the

7 Supreme Court reference would go on as long as it

8 di d?

9 A Correct.
05:33 10 BY MR. HODSON:

11 Q So did you have a concern about the two-week time

12 frame, then, or a few weeks to conplete?

13 A It -- it was of sonme concern because | think, by

14 then, we'd had some kind of indication as to the
05:3¢ 15 Court's schedule or the amount of time they were

16 prepared to all ocate.

17 Q So 230350. And this is the court order of the

18 Supreme Court January 30th, 1992. The next page,

19 and this would be the Iist of exhibits, then, that
05:3¢ 20 you had planned on sending to England for DNA

21 testing; correct?

22 A Correct.

23 Q And that would be the panties, girdle and

24 stockings, slip, brassiere, dress, the envel ope
05:34 25 containing two vials, the toque --
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1 A well, --
2 Q ' m sorry?
3 A -- yeah, 1'd like to correct ny response. Those
4 were the exhibits we wi shed to have removed
0534 5 from-- or to have transmtted to Ottawa from
6 Court of Queen's Bench. That |ist was informed
7 by, | guess, partly what materials M. Wl ch had
8 obt ai ned from Queen's Bench previously, and al so
9 from our review of the transcripts.
05:35 10 One of the things that we had
11 pl anned to do was to have someone knowl edgeable in
12 DNA exam ne these and make a further selection or
13 refinement fromthem for testing. So this was
14 let's say the full set but | wasn't certain, when
05:35 15 ' mrequesting that, whether all or some of those
16 would find their way to the testers.
17 Q Did you consider just sending themto the lab in
18 Engl and and letting them do the testing?
19 A | -- 1 did, but we thought that it m ght be nore
05:35 20 advant ageous or more expeditious to have someone
21 in Canada review it, see, identify the garnments
22 t hat had the best possibility of yielding DNA, and
23 just sending those.
24 Q So at this point | think this court order sinply
05:36 25 rel eases these to the agents of the Attorney
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1 General and you're telling us that you had
2 contenmpl ated, then, a further step of having the
3 garnments tested by sonmeone in Canada?
4 A Exam ned --
05:36 5 Q Yeah.
6 A -- by someone in Canada, yes.
7 Q And woul d that be soneone with the RCMP, then, --
8 A Yes.
9 Q -- the RCMP | ab? If we can go to 009437. And
05:36 10 this is a February 17th, 1992 report of Patricia
11 Alain, if we can just go to the |ast page?
12 COMM SSI ONER Mac CALLUM: Dat e again,
13 pl ease, |'m sorry M. Hodson?
14 MR. HODSON: It's February 17th, 1992.
05:36 15 BY MR. HODSON:
16 Q And so we can go back to the first page. You're
17 famliar with Patricia Alain?
18 A Yes. Ms. Alain, at the time, was, | think, head
19 serol ogist for the RCMP | ab.
05:37 20 Q And | think at the time she was also doing sone
21 wor k, or someone reporting to her was doing some
22 work on the secretor status of David Ml gaard; is
23 t hat correct?
24 A That's my understandi ng, yes.
05:37 25 Q And this is her report of February 17th, 1992, and
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1 it says the itens were received personally from
2 the clerk of the Supreme Court on February 3rd.
3 Can you tell us, M. WIlliams, did you -- what
4 instructions if any, then, did you give to
0537 5 Ms. Alain -- or, actually, let me back up. Wat
6 steps did you take to find somebody to do this
7 review of the exhibits for the purpose of
8 identifying stains that could be tested in
9 Engl and?
05:37 10 A | think, follow ng discussions either with Dr.
11 Fourney or Barry Gaudette, M. Alain was
12 identified as someone who could performthat
13 function. | had taken possession of the exhibits,
14 because they'd been transported via an RCMP craft
05:38 15 to Otawa, | brought themto the Court where they
16 remai ned until that day, and Ms. Al ain exam ned
17 t hem
18 Q Okay. So you would have talked to Dr. Fourney and
19 M . Gaudette, or one or both of them about who
05:38 20 you should get in the RCMP to test the clothing?
21 A To examne it --
22 Q To exam ne?
23 A -- for the purposes of identifying which, which of
24 the garments could possibly yield sanmples for
05:38 25 subsequent testing.
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1 Q And what was your understanding of Pat Alain's
2 role at the time, and her experience in these
3 matters?
4 A Umm, that she was an experienced serol ogi st who
0538 5 had the ability to identify the types of stains we
6 were | ooking for that would, or could, produce
7 DNA.
8 Q And what instructions did you provide her and in
9 what format were those instructions provided?
05:39 10 A | -- my recollection is that they were verbal or
11 oral instructions to exam ne them and to identify
12 garments that had, or could, yield DNA suitable
13 for testing for DQ Al pha.
14 Q And do you have a recollection of any specific
05:39 15 instructions as far as what garments to check for
16 semen stains?
17 A | don't. | -- 1 know that there is docunentation
18 whi ch signals that she selected sone itens
19 specifically for semen and other items for others,
05:39 20 but | don't have a specific recall of that.
21 Q Are you able to tell us what generally, then, what
22 you believe you comuni cated to her as far as what
23 you wanted from her?
24 A Unm, just generally to examne the items and
0540 25 identify those that contained stains that m ght
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1 yi el d DNA.
2 Q And - -
3 COWM SSI ONER Mac CALLUM: You didn't confine
4 yourself to semen stains?
0540 5 A No, sir.
6 COMM SSI ONER Mac CALLUM: No.
7 BY MR. HODSON:
8 Q And do you recall anything else in your
9 di scussions, then, with Ms. Alain about the work
05140 10 t hat she was going to do for you?
11 A Well, apart from that, and to provide assistance
12 in terms of ensuring that we packaged it properly
13 so that whatever results were obtained would be
14 meani ngful ones.
05:40 15 Q Now in her report she identifies the items and
16 then, if | can just draw to your attention a
17 couple of -- exhibit P.10 is the dress, 6 and 7
18 are the panties and girdle, and 13 | think was the
19 two small green capped plastic vials, | believe
0541 20 those were the vials that had the frozen semen
21 fromthe trial and | think they had basically
22 di ssipated; is that correct?
23 A Yes, it was dried matter, powdery matter at that
24 time.
05141 25 Q And then 35 was the blue toque, and that was the
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1 toque that Helen Gerce found in her yard next to
2 t he Cadrain house, correct, that may or may not
3 have had bl ood on it?
4 A | believe so, yes.

05:41 5 Q And so if we go to the next page, under Purpose,
6 Ms. Alain indicates that purpose:
7 "1. To exam ne exhibits 6, 7, 13, and 35 for
8 stains or residue suitable for DNA
9 typi ng analysis."”

0541 10 And that would be the panties, the girdle,
11 this -- the two vials and the toque.
12 "2. To examne 8, 9, 10, and 15 ...",
13 which are the slip, the brassiere and the dress
14 and the Gail MIler scalp hair:

05142 15 "... for stains or sanples suitable for
16 known standard purposes as sources of
17 "Gail Miller""
18 And:
19 "3. To exam ne exhibit 41 ...",

0542 20 which is Ron W1l son's bl ood:
21 "... to determne suitability for DNA
22 typi ng analysis."”
23 Now do you have a recollection M. WIIlianms, at
24 this time, of having any understandi ng about

05:42 25 whet her or not Ms. Alain checked Gail Mller's
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1 dress for semen stains as distinct from bl ood
2 stains?
3 A No, sir, | -- | observed her exam ne the dress but
4 | -- I couldn't have ind -- | didn't know enough
0542 5 to know whether it would be for purpose number 1
6 or number 2.
7 Q And you say you observed her; what do you recall
8 of that?
9 A | believe -- no -- | recall that the exhibits were
05:42 10 brought by the clerk, and there was a library or a
11 | arge area in the Court area, and | was present
12 when the seals were broken.
13 COWM SSI ONER MacCALLUM: So Ms. Alain did
14 this in the courthouse?
0543 15 A She did it -- did -- that exam nation was in the,
16 in the Supreme Court building.
17 COVM SSI ONER Mac CALLUM: | n Saskat oon?
18 A In -- in Ottawa, sSir.
19 COWM SSI ONER Mac CALLUM: Oh, in Ottawa?
0543 20 A Yes. At least the initial, the initial one was
21 t here, whether she took them back to her offices
22 or labs I'm not certain, but | do know that the
23 initial exam nation was in the Supreme Court
24 building in Ottawa.
05:43 25 BY MR. HODSON:
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1 Q And what do you renmenber about -- what did you

2 observe?

3 A She used various instruments to scrutinize the

4 documents -- not docunents -- | mean the garnments.
0543 5 She | ooked at them whether she used a magnifying

6 gl ass or some other instrument, | remember she had

7 instruments that she used to assist her just

8 ordi nary vision.

9 Q Okay. And what is your recollection of what she
0544 10 did, if anything, with the dress?

11 A | -- 1 don't recall, sir. She made certain

12 sel ections but --

13 Q And did she take anything with her, then, or what

14 happened to the exhibits when she was done with
05:44 15 t hent?

16 A "' m not certain whether she merely identified

17 certain other exhibits or she made a -- notations

18 as to which ones would be for purpose 1 as set out

19 in that docunent, and purpose 2, and left it
05:44 20 t here, or whether she took physical possession of

21 t hem | just don't recall.

22 COMM SSI ONER MacCALLUM:  You just don't

23 recall her | ooking at the dress or not | ooking at

24 it?
05:44 25 A | recall her looking at the, at the garnments
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including the dress, but whether she was exam ning
it for the purpose of finding a stain or for the
purpose of determ ning whether it had materi al
suitable for use as a standard for Gail MIller,
couldn't tell the difference between those two
types of exam nations.
COMM SSI ONER MacCALLUM:.  Yeah.

BY MR. HODSON:
Yeah. And | think the distinction there, then, is
to test the dress for Gail Mller's blood for the
pur poses of a known match, or her -- and,
secondly, to test the dress for semen to identify
t he perpetrator?
Yes.
And - -
She | ooked at the dress, but | couldn't tel
whet her it was for one purpose or another, --
Okay.
-- because | didn't know.
What about, do you have any recollection, you said
she had sonme tools present; did she have any
bl otting paper or conduct any of the acid
phosphat ase test, which |I understand is to bl ot
part of the dress and put it on blotting paper,

spray it; do you recall any of that happening?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0546 5

0546 10

11

12

13

14

0546 15

16

17

18

19

0546 20

21

22

23

24

0547 25

Eugene Williams
by Mr. Hodson
Vol 187 - Monday, September 25th, 2006

Page 39198

| really don't. The specifics of what she did
just didn't stay with nme.

Now woul d you, | think the exhibits were rel ease
by the Court to the Attorney General's office,
woul d you then have mai ntai ned possessi on of the
exhibits or do you recall if you would have turn
them over to the RCMP?

| believe, fromthe Court, it went directly to
Sergeant Pearson when he made a trip to --

Okay, sorry, |I'msorry. At this time, when Pat
Alain is looking at them at the Supreme Court, |
think you said in the library at the courthouse?
In a, in a library-like area. It was a place wi
| arge tables and --

And were you present because you were the

cust odi an of the exhibits?

| -- | was present because | was part of the chain

of continuity, | had received the exhibits from
t he plane and taken themto the Court, and just
confirm that they were in the same condition as
when | had deposited them there.

But once they were removed from the Court on the

January 30th, 1992 order they were released to t
Attorney General's -- Canada?
Yes.
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1 Q ' mjust wondering, were you the person then who
2 was the recipient of them and then the custodi an,
3 or were they turned over to the RCMP?
4 A Umtm, | believe they were turned over to the RCMP,
0547 5 | don't think | kept custody after that. | may be
6 m st aken but that's nmy recollection.
7 Q And so do you think Ms. Alain may have taken sone
8 of the exhibits, then, back to a |lab or to another
9 | ocation?
0547 10 A Yes.
11 Q Do you recall that or do you think that's |ikely
12 what happened?
13 A | think that's |ikely what happened. | have no
14 specific recall of it.
0547 15 Q And then, if we can scroll down, she says that:
16 "A positive presunptive test for semen
17 was made on a stain on exhibit 6 ...",
18 t he panties, and then:
19 "Positive presunptive tests for bl ood
05:47 20 were made on stains on ...",
21 the toque, and then a:
22 "Visual exam nation identified residue
23 of unknown source in each vial "
24 And | think, would you agree with nme M.
05:48 25 Wl liams, that her results are that semen was
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1 found on the panties and it doesn't say it was
2 found anywhere el se?
3 A That's correct.
4 Q What was your understanding as to whether or not,
0548 5 at this time, she had checked the dress for senmen
6 stains, and what were the results of that test?
7 A | knew, sir, that she had | ooked at the dress.
8 Whet her it was for semen stains or for finding
9 mat eri al that would support a standard for Gai
0548 10 MIller, | wasn't certain.
11 Q Yeah. Now Ms. Alain's evidence at the Larry
12 Fi sher prelim nary hearing, and evidence that this
13 Comm ssion will receive fromher, is to the effect
14 t hat she did exam ne the dress and did an acid
05:48 15 phosphat ase test on certain parts of it; do you
16 have any know edge of that or do you recall being
17 made aware of that?
18 A | don't recall, sir.
19 Q What was your understanding, at the time, as to
05:49 20 whet her or not the dress had been tested for
21 semen?
22 A | didn't direct ny attention to the specifics of
23 her tests, | relied on her to examne it know ng
24 what our objectives were, nanmely to identify
05:49 25 stains suitable for providing DNA, and | sinply
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1 left it up to her to perform her tasks.
2 Q And if we could just scroll up. And the reason |
3 ask, in looking at this lab report under Purpose
4 it seens to suggest that four exhibits were
0549 5 checked for senmen and four exhibits were checked:
6 "... for stains or sanples suitable for
7 known standard purposes as sources of
8 "Gail MIller"",
9 in other words number 1. Now, in fairness,
05:50 10 Ms. Alain's evidence is different, but just on
11 the report itself seenms to suggest that only four
12 items were checked for semen, nanmely the panties,
13 the girdle, the toque, and the residue, and that
14 the dress was only checked for blood. And do you
05:50 15 have a recollection of having that view at the
16 time, or having a different view at the tinme, or
17 are you able to shed any |ight on that?
18 A | am afraid |I can't shed any light on it, | -- |
19 just didn't ask -- | didn't specify that breakdown
05:50 20 to her, but left it up to her to make whatever
21 deci sions were necessary.
22 Q And then if we can go down on Conclusions it talks
23 about :
24 "A single stain ...",
05:50 25 4-5 mllimetres:
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1 "... diameter was found on exhibit 6
2
3 t he panties.
4 "This stain appears to be an
0551 5 uncont am nated semen stain. This stain
6 appears to be of sufficient quantity
7 that a PCR based DNA typing technol ogy
8 could be attenpted. No opi nion
9 regarding the quality of the stain can
05:51 10 be given due to the age of the stain and
11 unknown storage conditions."
12 And was it your understanding, after receiving
13 this report, that the panties were the only piece
14 of Gail MIller's clothing that had a senmen --
0551 15 t hat had semen on then?
16 A | wouldn't say the only, but they were the ones
17 t hat provided a stain that was suitable for
18 testing by virtue of PCR.
19 Q Okay. So, can you el aborate, did you think there
0551 20 m ght be semen stains on other garments that --
21 t hat were what ?
22 A | didn't discount that possibility, but we were --
23 we were hoping, by then, to get something fromthe
24 under wear because we knew that portions of the
05:51 25 underwear had, had been tested previously, and the
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1 l'i kel'ihood is, or the |ikelihood was that whoever
2 donated the sperm that was found on the crotch
3 portion also donated the sperm that was found on
4 ot her parts of the panties, and so since Ms. Alain
0552 5 had identified a stain |large enough that it could
6 provi de sanples for meaningful results, that's as
7 much as we had wanted.
8 Q Ckay. So I'"'mnot clear here; did you think that
9 there may have been other stains that she didn't
0552 10 check because she found the panties, or did you
11 think that she had checked everything to try and
12 identify sufficient semen to do a DNA test?
13 A | really didn't address the question as you posed
14 it. We were just happy to get some sanples that
05:52 15 coul d provide DNA testing.
16 Q Okay. Now par agraph 2 tal ks about the bl ood stain
17 on the dress for the known sample of Gail MIller,
18 and | take it that's something that the English
19 | ab had --
05:53 20 A Had requested?
21 Q -- identified?
22 A Yes.
23 Q And then the next page, it indicates here that:
24 "No potential semen stains were
05:53 25 identified on exhibit 7 ...",
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1 the girdle, so it would appear that the girdle

2 was checked and not hing found?

3 A For -- yes.

4 Q And then go on to Remarks, it goes on to talk
0553 5 about :

6 "Based on the size of the suspect senen

7 stain on "

8 the panties, the blood on the toque:

9 "... and the unknown residue in ...",
05:53 10 the vial:

11 "... the followi ng options are avail able

12 "

13 And | take it, prior to getting this report, is

14 it fair to say your plan was to take whatever
05:53 15 Gail MIler clothing had an identifiable stain

16 and send it to England for DNA testing?

17 A Yes, that was the initial plan.

18 Q And that would be the DQ Al pha test?

19 A Yes.
05:53 20 Q Yeah. And so here Ms. Alain writes that:

21 "Amplified Fragment Length Pol ymorphi sm

22 ... Technology ... can only be done on

23 an excl usionary basis ...",

24 and only done through Roche Biomedical:

25 "b. ... (RFLP) technol ogy."
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1 But :
2 "Since the size, age and quality of the
3 stain are of borderline suitability, the
4 potential successful application of this
5 technology is low. "
6 That can:
7 "... be done at the RCMP ...",
8 | ab. The next page.
9 "... DQ al pha anal ysis. Probability of
05:54 10 discrimnating with this systemis very
11 low. This ...",
12 is available in England and Anmerica. And then
13 STR:
14 "Short Tandem Repeats ... Probability of
05:54 15 discrimnation is very good, however
16 this technology is in its infancy and
17 has not been sufficiently explored on
18 old forensic sanmples.”
19 It then they go on to say:
05:54 20 "Based on the suspect stains and the
21 avai |l abl e technol ogi es, AMPFLP
22 technol ogy as done by Roche Di agnostics
23 is recommended as the best option."
24 And:
0555 25 "4, |f DQ al pha technology is preferred,
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1 then it is recomended that the known
2 standards be exam ned first to ensure
3 that they are of different types, prior
4 to exam nation of the suspect stain."
0555 5 And then, as well, some photographs. So what is
6 your recollection of how this information canme
7 about? Had you asked Ms. Alain to address, or to
8 get her advice, the RCMP | ab's advice on what
9 type of testing should be done?
05:55 10 A It appears as if that request was made, yes, or if
11 it weren't, she provided her views. And based on,
12 based on what | read in nunmber 5 on that page, it
13 appears as if she did in fact, that is M. Alain,
14 did in fact take away the exhibits that were
05:55 15 rel eased at the courthouse because it -- she
16 states that she transferred two exhibits for
17 phot ography, and received on a certain date and
18 returned back.
19 Q OCkay, yeah, 6 and 35, that's the panties and the
05:56 20 toque. And |I can check, M. WIlliams, | believe
21 the continuity or the exhibit tags can confirm
22 t hat those went, but your belief is the RCMP, Pat
23 Al ain, took them with her?
24 A Yes.
05:56 25 Q Umm, go to 231497. Here is your letter back to
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1 Ms. Alain, and you say:
2 "I n view of your remarks
3 concerning the suspect stain on Exhibit
4 6 ...",
0556 5 which is the panties:
6 "“... and ... your letter, the Depart ment
7 of Justice will follow the
8 recommendati on that Roche Di agnostics be
9 approached to perform AMPFLP DNA
05:56 10 analysis on the sample from M. Ml gaard
11 and the Court exhibits.",
12 and that you'll go contact M. Barry Gaudette to
13 arrange:
14 "... the testing of the sanmple and
0557 15 exhibits."
16 So | take it, then, that you foll owed her advice
17 and changed course and decided to go to North
18 Carolina with a different testing procedure?
19 A Initially, that was what was consi dered, but |
05:57 20 guess after additional consideration a decision
21 was taken to go to North Carolina, not with the
22 AMPFLPs, but with DQ Al pha.
23 Q OCkay. At this point, it's AMPFLP, | think |ater
24 on it gets changed back to DQ Al pha; correct?
0557 25 A Yes.
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1 Q But at this point is it fair to say, February
2 24t h, 1992, that, based on Patricia Alain's report
3 of February 17th, 1992, you decided not to send
4 Gail MIller's clothing to England to do DQ Al pha
0557 5 as had been contenpl ated earlier?
6 A That's correct.
7 Q | see it's 6:00, M. Conmm ssioner.
8 | can, for the benefit of the
9 parties, indicate that | have some DNA, basically
0557 10 just to finish off the DNA and M. WIIlians'
11 i nvol vement . | will be done in sufficient time to
12 allow all parties to conplete their exam nation of
13 M. WIlliams tonorrow, how s that for -- and in
14 the event that -- well I, we'll see how we go
05:58 15 tomorrow, it may well be that we may need to sit a
16 little bit longer tonmorrow if we're able to finish
17 up M. WIllians. Based on ny discussions with
18 counsel, |I'm hopeful that that will happen, | have
19 M . Fainstein here Wednesday norning so --
05:58 20 COMM SSI ONER MacCALLUM: Make sure that the
21 support staff is apprised, especially Irene.
22 (Adj ourned at 5:58 p.m)
23
24
25
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