Page 38345

Comm ssion of Inquiry
Into the W ongf ul
Conviction of David Ml gaard
before
THE HONOURABLE MR. JUSTI CE

EDWARD P. MacCALLUM

R I S b b b S S S S S R R S S S b b i b e e S S S S S I e i b S S S

Transcri pt of Proceedings

and
Testi mony before the Conm ssion
sitting at the
Sheraton Cavalier Hotel at

Saskat oon, Saskat chewan

R S I S b S b b I S S S S b b b S S I R i e S b i e S S S S I S i b S S

On Monday, Septenmber 18th, 2006
Vol ume 184

| nquiry Proceedi ngs

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Appearances
Milgaard Inquiry
Vol 184 - Monday, September 18, 2006

Page 38346
Comm ssion Staff:
M . Dougl as C. Hodson, Comm ssi on Counsel
Ms. Candace D. Congram, Executive Director
Ms. Sandra Boswel |, Document Manager
Ms. Kara |sabelle, Docunment Assi st ant
Support Staff:
Ms. Irene Beitel, Clerk to the Comm ssion
Ms. Karen Hinz, CSR, and Official Q B. Court Reporters
M. Don Meyer, RPR, CSR, CRR, CBC,
M . Hugh Esson, Security Officer
M. Tony Fitzgerald, Audi o Techni ci an

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Appearances
Milgaard Inquiry
Vol 184 - Monday, September 18, 2006

Page 38347
Appear ances:
M . Hersh Wblch, Q C., for M. David Ml gaard
Ms. Joanne MclLean, for Ms. Joyce Ml gaard
Ms. Lana Krogan-Stevely, for Government of Saskatchewan
Ms. Cat herine Knox, for M. T.D.R. (Bobs) Cal dwell
M. Garrett Wlson, QC., for M. Serge Kujawa
M. Pat Loran, Esgqg., for the Saskatoon Police Service
M. Chris Boychuk, Esq., for M. Eddi e Kar st
M . Bruce Gi bson, Esq., for the RCMP
M.

David Frayer, Q. C. and Ms. Jennifer Cox,
for Mnister of Justice
(Canada), The Hon. Vic Toews
M . Marshall Hopkins, Esq., for Justice Calvin Tallis
(Retired)

M . Kenneth R MLeod, Esq., for Eugene WIIians

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Index of Proceedings
Milgaard Inquiry
Vol 184 - Monday, September 18, 2006

Page 38348

| NDEX OF PROCEEDI NGS

DESCRI PTI ON: PAGE:

MURRAY BROWN, CONTI NUED

BY MR. WOLCH 38349
BY MR. Gl BSON 38539
BY MS. KNOX 38553

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38349
1 Transcri pt of Proceedings
2 (Reconvened at 1:00 p.m)
3 COWM SSI ONER Mac CALLUM: Good afternoon.
4 MURRAY BROWN, conti nued:
0102 5 BY MR. WOLCH:
6 Q Thank you. M. Brown, if a factually innocent
7 person was convicted of a crinme, would that be a
8 m scarriage of justice?
9 A A factually innocent person, yes.
o1:02 10 Q So in 1970 the conviction of David M| gaard was a
11 m scarri age of justice?
12 A We didn't know that at that point, no.
13 Q That wasn't my question.
14 A Well, if you look at it that way, yes. W have to
o1:03 15 deal with what we know, so in 1970 we didn't know
16 t hat .
17 Q | didn't say that. You agree it was a m scarriage
18 of justice?
19 A Utimtely, yes, that's correct, and it was shown
01:03 20 to be, whenever it was, in 1997.
21 Q M . Brown, you say ultimately. It was al ways a
22 m scarriage of justice; was it not?
23 A Yes, that's what | said, and it was ultimtely
24 shown to be in 1997.
01:03 25 Q | would like to touch on the Supreme Court
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1 deci si on again, 058828, and if we can go to 29,
2 pl ease, and we dealt with this last time so |
3 don't intend to spend particularly nmuch time with
4 it, but we dealt with the question posed to the

01:04 5 court; correct?
6 A Yes.
7 Q Okay. And the answer to (a) would be either yes
8 or no?
9 A Yes.

o1:04 10 Q But in terms of (b), in ternms of the remedy to be
11 recommended, the court set out some gui dance for
12 how t hey would determ ne what remedy to reconmend,
13 woul d that be fair?
14 A Yes.

o104 15 Q And we'll skip (a), we know what it is, we'll go
16 to (b) and then to (c). Now, (a), (b) and (c) are
17 t ogether, and if we can scroll to (c), (c) is much
18 akin to the test for fresh evidence; is it not?
19 A Yes, it's a modified fresh evidence test.

o1:05 20 Q And if we scroll down, or to the next page rather,
21 sorry, now (d) is what should be done if they fail
22 to establish a mscarriage of justice as in (a),
23 (b) or (c)?
24 A Yes.

01:05 25 Q Ri ght? Now, do you agree with me it seens to be
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1 saying that (a), (b) and (c) are m scarriage of
2 justices?
3 A Well, it seenms to say that, but then when you read
4 (a), (b) and (c), it says would be.
01:05 5 Q But that was the question posed.
6 A Well, that's the way they worded that, yes.
7 Q Okay. So here is if you don't -- in effect, what
8 (d) is saying, if you don't find a m scarriage of
9 justice, if we don't find rather, you m ght
o1:06 10 consi der a conditional pardon, and was it your
11 evidence, and | don't want to m squote you, that
12 t hat paragraph is based on synpathy?
13 A Well, that's what | referred to as the synpathy
14 option sinply because if you don't find a
01:06 15 m scarriage of justice or you don't find something
16 upon which to hang your hat, ordinarily there
17 woul dn't be a remedy, and certainly that would be
18 the mnister's -- what the m nister would do, but
19 t he Supreme Court had a different view.
o1:06 20 Q Well, rather than synpathy, what if the court was
21 left in a position that it felt the new evidence
22 didn't meet the fresh evidence test, and |I'm
23 paraphrasing (c), didn't meet it, but caused them
24 to have concerns about the conviction, what do
01:07 25 t hey do?
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1 A Well, presumably they could have said that if
2 that's what their concern was, but they didn't.
3 Q But this was set up before they made any
4 determ nati on.
01:07 5 A Yes, |'m aware of that.
6 Q They hadn't determ ned what they were going to
7 determ ne in the end.
8 A Yes.
9 Q So | ooking forward, they could very easily
o107 10 envision a position, would they not, where the
11 applicant didn't neet the test but still caused
12 them concern as to the appropriateness of the
13 conviction and (d) would be the way to handle it?
14 A Per haps, yes.
01:07 15 Q So (d) wouldn't be synpathy, it would just be a
16 matter of the fresh evidence test, which is quite
17 difficult, hasn't been net, but, you know, maybe
18 Fisher did it, maybe David is innocent, here is a
19 way to look at it if we're in that ball park.
01:07 20 Not hing to do with synmpathy at all.
21 A Well, you can interpret it that way.
22 Q Okay. And of course if the answer is no, that's
23 the end of it, to the first question, if the court
24 says no, don't do anything, we're done.
01:08 25 A Well, presumably you don't get to (b).
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1 Q Yeah. You don't even get to (d). Now - -

2 COMM SSI ONER Mac CALLUM: Well, M. Wlch --

3 MR. WOLCH: Sorry.

4 COWM SSI ONER Mac CALLUM: -- synpat hy, at
01:08 5 least in its abject title form is used in the

6 second last line of (d).

7 MR. WOLCH: Yes, but that's synpathetic

8 consi deration; that is, if you can't -- it

9 doesn't go to his personal circunmstances, but
o1:08 10 rather to the facts is what |'m suggesting. That

11 is --

12 COMM SSI ONER MacCALLUM: | see.

13 MR. WOLCH: That is, if you are in that

14 | egal quandary, | mean, synpathy, it's hard to
01:08 15 t hink what's synmpathetic in the facts, but 1"l

16 deal with that.

17 BY MR. WOLCH:

18 Q Because the other line that causes sonme concern,

19 and | think you commented on it, if we go to 36:
01:09 20 "However, if a stay is not entered, a

21 new trial proceeds and a verdict of

22 guilty is returned, then we would

23 recommend that the M nister of Justice

24 consi der granting a conditional pardon
o1:09 25 to David M|l gaard with respect to any
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1 sentence inposed. "
2 And you interpret that as some form of synpathy?
3 A Yes. If we had gone through the process of
4 running a new trial, got a conviction, the
01:09 5 sentence is automatic, | think that is a
6 synmpat hetic, and, frankly, an appropriately
7 synmpat hetic result.
8 Q Unless it's not synpathetic at all.
9 A At that point what would it be?
01:09 10 Q Well, what if, for exanmple, the court thought
11 t here was real doubt about the guilt, real doubt,
12 even on further conviction, here is a way around
13 it because the court felt he was innocent.
14 A Well, again, M. Wlch, you can read that in if
or:10 15 you want . | don't read it in, but --
16 Q wel | - -
17 A -- feel free.
18 Q Let's examne it a little nore. | f David went to
19 another trial and was convicted, that would
or:10 20 conclusively say he robbed, raped and nurdered
21 Gail MIller; correct?
22 A Well, not on the basis of what you are saying.
23 Q No, no, no, but in law it woul d?
24 A Yeah, the question is concluded as far as the | aw
o1:10 25 i's concerned.
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1 Q Okay. Now, he's convicted of murder, a horrible,

2 horri bl e murder; correct?

3 A Uh- huh.

4 Q He hasn't taken treatment, he's avoided it saying
o0 5 " minnocent, don't give me treatment; correct?

6 A Uh- huh.

7 Q He woul d be considered dangerous?

8 A It was 23 -- by that tinme it would have been 23

9 years ago and he was 16 at the time. Things
or:11 10 change.

11 Q But | ooking at the crime and | ack of treatment,

12 one woul d not have a great deal of confidence in

13 t hat person at |iberty?

14 A Well, he -- yeah.
or:11 15 Q He had escaped twi ce?

16 A Yeah.

17 Q You also have the MIller famly that sonmehow the

18 killer, or there should be no conviction against

19 the killer. Wuldn't that cross sonebody's m nd?
or:11 20 A Well, | have to say it didn't seemto disturb them

21 t hat nmuch when we entered a stay.

22 Q Only if they considered himinnocent.

23 A Well, did they?

24 Q Well, we'll get to that. Furthermore, he would
o111 25 have commtted perjury in the Supreme Court;
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1 correct?

2 A If you say so.

3 Q If he was convicted |ater?

4 A Yeah. Well, no, it doesn't necessarily follow.
o2 5 Q Well, he testified at the Supreme Court | didn't

6 do it. If he's convicted |later of the crime,

7 isn't that tantamount to saying he perjured

8 hi msel f ?

9 A M. Wbl ch, we got a conviction the first time
or:12 10 around and had he said he wasn't guilty, | expect

11 we woul d have still got the conviction. | t

12 woul dn't make it perjury, it just means his

13 evi dence wasn't believed.

14 Q No, no, but would he not have perjured himself in
or:12 15 t he Supreme Court ?

16 A Well, for the sake of argument, okay, yes.

17 Q And then if he testified and was disbelieved in

18 his trial, he would have perjured hinmself again?

19 A Fi ne.
o1:12 20 Q l'"'mtrying to understand how you can think that

21 t he Supreme Court was acting out of synpathy.

22 A Because, M. Wl ch, he was 16 years old when he

23 went into a federal penitentiary for that murder,

24 spent 22 years in hell basically and why woul dn't
01:13 25 t hey have some synmpathy for him
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1 Q So you are saying that they would, on a verdict of
2 guilty in the future, recommend a conditional
3 pardon for somebody they thought commtted the
4 crime of that seriousness?
01:13 5 A Yes.
6 Q Had lied to the court, wouldn't take treatnent,
7 t hey would just say go?
8 A That is exactly what they did.
9 Q But | suggest that's consistent with thinking he
01:13 10 wasn't guilty.
11 A Well, that may be your interpretation, M. Wl ch.
12 | don't accept that.
13 Q The court in a Supreme Court, not that all courts
14 aren't strong, was a particularly strong one; was
o1:14 15 it not?
16 A How do you mean? In terms of the people?
17 Q You had the current -- you had the past chief
18 justice of the Supreme Court; correct?
19 A That's right.
o1:14 20 Q You had the current chief justice of the Suprene
21 Court ?
22 A Yeah.
23 Q You had - -
24 A You had a senior panel.
o1:14 25 Q Yeah, you had Justice Cory who has since had an
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1 inquiry into wrongful convictions?
2 A Yes.
3 Q In fact, Justice Lamer did too?
4 A Uh- huh.
o1:14 5 Q Justice Sopinka unfortunately has passed away, but
6 an incredibly high reputation?
7 A Uh- huh.
8 Q And Justice |acobucci who is respected by
9 everyone?
o1:14 10 A That's right.
11 Q And you are saying that that court would, would
12 countenance no conviction or a pardon for somebody
13 t hey believed commtted an horrific murder?
14 A ' m saying they did, not that | believe they
o1:14 15 woul d. That's what the judgnment in nmy view said.
16 Q You are saying based on that as opposed to based
17 on this guy could be innocent?
18 A Well, you know, if they had thought he was
19 i nnocent, they could have said so, and they
o1:15 20 didn't.
21 Q Well, they recommended a nurder conviction be
22 guashed.
23 A On the basis that there was some evidence that a
24 jury shoul d consider.
01:15 25 Q Credi bl e evidence which could affect the verdict?
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1 A Yeah. |f they had thought he was innocent, why

2 woul d they have sent it back for a new trial.

3 Q | ' m suggesting to you that if they thought

4 sonmebody was guilty, given that this is not an
0115 5 appeal, we're not talking about legalities of an

6 appeal, given it wasn't an appeal, if they thought

7 somebody was guilty, there would never be a remedy

8 recommended?

9 A Well, M. Wlch, you're right it's not an appeal,
o1:15 10 it was a nuch broader proceeding than that, and

11 the remedi es open to them were unlimted.

12 Q No, they had one.

13 A I --

14 Q That was to give advice to the mnister, and the
o115 15 m nister will not --

16 A wel | - -

17 Q -- give a remedy to somebody that the m nister

18 believes is guilty?

19 A Well, M. Wlch, if you want to testify to what
o1:16 20 t hat was all about, you can certainly do that, but
21 |'"'mtelling you what | think the decision said.

22 Q | appreciate that.
23 A And the decision did not say that they thought he
24 was i nnocent .
o1:16 25 Q Well, we'll deal with that. There was one thing
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1 whi ch occurred in the Supreme Court which I'd |ike

2 to ask you about, and that is when M. Fisher

3 testified, it came to |light that he had been

4 interviewed by Justice; do you recall that?
o116 5 A Wwell, --

6 COWMM SSI ONER MacCALLUM: Justice who?

7 MR. WOLCH: Oh, M. WIIians.

8 COWM SSI ONER MacCALLUM:  ©Oh, okay.

9 A The federal Departnment of Justice, | believe.
o1:16 10 BY MR. WOLCH:

11 Q "1l draw your attention to it but | just

12 t hought - -

13 A | believe he was interviewed on behalf of Justice,

14 whet her it was done by an RCMP officer or Eugene
o1:16 15 Wlliams | don't recall, but |I know somebody went

16 to the prison to see him

17 Q Okay. And I -- were you aware of the contents of

18 that interview before M. Fisher testified?

19 A | -- if it was given to us |'m guessing we were,
o1:17 20 yes. | don't --

21 Q Ckay. | don't think you were, but we'll talk

22 about that in a m nute. You may have been. I we

23 can go to his evidence, | think it's 232244, and |

24 want it at page 409. At 409, please, thank you.
o1:17 25 Now, just to set the stage, this is M. Fisher
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1 testifying, and the question is put -- because
2 "1l set the stage a little better and save
3 time -- M. Beresh had questioned him about his
4 giving a statement to M. WIIliams and the
o117 5 guesti on was put here:
6 "Q And you also testified and were
7 guestioned by M. WIlliam of Justice?
8 A Yes, sir.
9 Q And you put a ban on that, that
o1:18 10 M | gaard's counsel could not see it?
11 A That's right."
12 And if you just turn the page:
13 "Q Wiy do you have a ban on it, ...",
14 and then M. Beresh says it's a sensitive area,
o118 15 takes a position identical to the position with
16 Justice Tallis.
17 "There was an interview. There was an
18 undertaking and for the same reasons
19 t hat he refused to release the
o1:18 20 undert aki ng, so do we."
21 That's a m sstatement of fact, although |I'm not
22 sure deliberate. Now | 'm setting the stage for
23 you. That statement was a ban or a
24 confidentiality imposed, it would appear. Does
o118 25 that help you at all, in seeing that, as to what
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1 your position m ght have been?
2 A Well, again, | don't recall specifically. | know
3 we didn't get Justice Tallis' statement, |
4 t hought -- nmy recollection is that there m ght
o119 5 have been sone others we didn't get because there
6 were -- they were given to Justice confidentially,
7 but I wasn't -- it doesn't strike me that Larry
8 Fi sher's was one of them | certainly knew that
9 he had taken a polygraph in jail.
or:19 10 Q Okay. But the results of it; was that given to
11 you?
12 A Well, we were told it was inconclusive.
13 Q Okay. And the interview, you don't know if you
14 got it or not?
o1:19 15 A | don't recall that. If -- you'd have to look in
16 our file to see whether that materials was in
17 t here.
18 Q Okay. It --
19 A Specifically, | don't recall.
o1:19 20 Q Ckay. Perhaps | will be, try to be nore fair to
21 you, and go a little farther. 412. You see the
22 Chi ef Justice addressing M. Beresh, | take it:
23 "LAMER, C.J.: But do you have an objection
24 to releasing it now?
o1:20 25 MR. BERESH: Yes, that's the position |
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t ake. | take no different position than
my friend did."
Now, if | can pause there, at the hearing were
you of the view that the Court could order
production?
Yes, | don't see why they couldn't, or they could
at least require M. Beresh to waive it or get his
client to waive it.
" mthinking of this as from the system c¢ point of
view, that it was your view that they could order
anybody to produce sonmething, that was your view?
Well, subject -- | mean the one sticking point for
them was the solicitor/client privilege
guestion, --
Okay.
-- but subject to that, yes.
Okay. Yeah. But with M. Fisher, there is no
solicitor/client, that's a witness talking to --
Yeah.
-- to the investigator?
To the investigator, yeah.
Yeah. But here M. Fainstein says:
"MR. FAI NSTEI N: | would just like to
clarify the situation from ny

perspective because it |leaves us in a
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very, very awkward position.

There was an interview.
think I can acknow edge that much
because it is the subject of discussion
now. It was at some time prior to the
reference. It was in connection with
t he processing of the application for
mercy that was made.

We felt it would be very,
very inmportant for us to have sone
di scussions directly with ... Fisher.
The interview took place when we pl edged
that that material would be kept under
confidence. So we are caught in the
m ddl e now. It was in connection with
t he processing of the application for
mercy. It was before the Reference was
made and as | ong as counsel is refusing
to have it released, we are caught by
t he undertaking."

Now, here's a key question from Justice Sopinka:
"SOPI NKA, J.: Was that a docunment that the
Justice Mnister would have consi dered

in the application for mercy?

MR. FAI NSTEI N: | can't say if it came.
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directly to her attention or not.

SOPI NKA, J.: But it wouldn't do anybody
any good if the Mnister couldn't
consider it, would it?"

M . Fainstein says he wasn't involved in the

reference. Just turn the page. And he says:
"I't was for the purpose of ultimtely
giving advice to the Mnister. As to

whet her there was specific reference to

it in the advice she received, | can't
say."
So | pause there for a noment. So M. Fisher was
interviewed by M. WIlliams and in the Suprene

Court, we don't know if that went to M nister
Canpbell for her assessment, we don't know if it
went to Justice Mclntyre for his assessnment;
correct?

Correct.

We still don't know?

That's right.

We don't know how that was represented to Justice
Mcl ntyre?

No.

We don't know whether it got to the M nister

Canpbel | ?
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Well, M. Wdlch, I"malready on record, | believe
with Ms. McLean, of saying that these materials
shoul d have been released to David M | gaard,
before they go to the m nister so that the
applicant has one | ast opportunity to review and
comment on them | mean, if that were an

adm nistrative |law-type of process you would
certainly be required to do that and, you know, if
you are tal king about somebody's freedom | don't
know why you woul dn't impose at |east the sane
standard that you'd use with adm nistrative | aw.
Okay. Well we'll just, for the record, |I'll show
how it played out. Page 417, you have the current
Chi ef Justice saying:

"McLACHLI N, J.: But, M. Beresh, you do
face a different problem slightly and
because of your own maki ng. It is
because you | ed evidence directed to
establishing that this w tness had
voluntarily come forward with
everything, and so on and so forth."

| think you -- you see what the Court is getting
at, that he had raised it hinself.

"McLACHLI N, J.: Now your friend is seeking

to challenge that position and you are
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1 saying "no" and it is within your power.
2 So, in a certain sense,
3 there is sonme sort of onus on you,
4 having |l ed that cross-exam nation,
5 either to make a decision, it seenms to
6 me, or to accept an adverse inference at
7 | east as to openness.”
8 So m ght you interpret that to mean the Court
9 didn't feel it had the power to order?
o1:24 10 A Well, that, they are certainly not exercising it
11 when | think they clearly could have.
12 Q Well they are saying, in effect, "you could have
13 kept it a secret" --
14 A Yup.
01:24 15 Q -- "but you're going to get an adverse interest"?
16 A For some particular reason they are giving the
17 authority to release it to M. Beresh when | think
18 t hey could have easily said "it's here".
19 Q Okay. But had M. Beresh not raised, in exam ning
o125 20 Fi sher, that there was this interview, the entire
21 process woul d have ended wi thout yourself or the
22 applicants even know ng that Fisher was
23 intervi ewed?
24 A That's correct.
01:25 25 Q Because, if you go to 419, you see Justice Cory
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1 sayi ng:

2 "CORY, J.: Hasn't your position changed a

3 bit? Ordinarily, yes, this document was

4 given in confidence and was based upon

5 an undertaking by the Crown that it

6 woul d be treated in confidence. Things

7 have changed somewhat in that M. Fisher

8 has come forward and testified.

9 As part of his testinony,

10 reference, at |east, was made to this

11 interview with M. WIIliams. In |ight

12 of that now, do you have any serious

13 difficulty with making that avail abl e?"

14 So that just sort of stresses the dil emm,
01:26 15 systemcally at |least, that we could be at this

16 stage of the process and an interview with a key

17 pl ayer woul d never be released unless M. Beresh

18 let it slip?

19 A M. Wolch, we're at this stage of the process, and
o1:26 20 have you ever seen the MlIntyre opinion?

21 Q No. |'d like to deal with a couple of individuals

22 who cropped up at the Supreme Court and ask you a

23 few questions about them  Comm ssion Counsel

24 referred you to a man named Ronald Stickel; do you
01:27 25 recall who he would be?
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1 A Um, | had no recollection of himthen, and | just
2 have the very vaguest recollection now.
3 Q Well, if we can refer to 008578, this would be the
4 statement that he provided. It woul d appear to be
0127 5 it was provided in 1991, towards the end of the
6 year, and he tal ks about the summer of 1970, a
7 restaurant, Smtty's -- sorry, sorry |I'm nessing
8 it up here -- a fellow known as Hoppy came into
9 the restaurant, he seemed quiet, never had any
01:27 10 friends, felt sorry for him he was al one. I we
11 can go down farther:
12 "... | became aware that this person
13 call ed Hoppy was under suspicion for a
14 killing that took place but | didn't
o128 15 know where and | wasn't too concerned
16 about it.
17 One day about five or six of
18 us guys were having coffee and for some
19 reason everyone except me and Hoppy got
01:28 20 up and went outside. W sat there for a
21 m nute and then, know ng he was under
22 suspicion for the killing of a girl, |
23 said, 'Hoppy, why did you kill that
24 girl? He reaction was to hang his
01:28 25 head, | ook at the table and say, 'Did
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she ever scratch ny back.'
| could hardly believe what |

heard. "
Does that refresh your menmory at all?
Not particularly, frankly, Hersh, no.
Okay. What do you make of that?
|, to be perfectly honest with you, | have a | ot
of trouble with people who come forward for the
first time 20 years after the fact remenbering
specific things like this. It's just, | mean what
kind of faith can you put in it, it's there for
what ever it is but --
Well, there's an initial problemin this, if we
scroll back to the begi nning. See, he says
"during the summer of '70"; David would have been
in jail?
Yeah, he would have been in jail then, yes.
Now | apol ogize if nmy number isn't the right
number, 247521, that's the page number if that can
be found. It m ght be 247398, could be the
starting page, thank you. Now M. Stickel was
investigated by M. Pearson, | take it:

"Called M. Ronald Stickel,
who said he was wrong about the dates he

provided ne so far as his contact with
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1 "Hoppy". He said he got a wrist watch
2 just prior to leaving for Thonpson,
3 Mani t oba and scratched with 1968 on the
4 back of it. The watch was purchased on
01:31 5 05 Aug 1968. Ron said he then returned
6 from Houston, Texas early in Dec 68. He
7 said the American election was on during
8 1968 and Ron returned home to Canada
9 just a week or so prior to that
01:31 10 el ection. Stickel now believes that his
11 conversation with 'Hoppy' could not be
12 associ ated to anything of value to this
13 inquiry."
14 Now t his paragraph, if the conversation took
01:31 15 place in '68 that's even before the nurder?
16 A Yeah.
17 Q And Stickel is saying he doesn't think it is of
18 much merit, so it would appear his evidence was
19 basically usel ess?
0131 20 A Appears so.
21 Q Now if we can turn to 009767, there's -- and turn
22 to the next page if we could, or to the |ast page,
23 what ever you want. This would be a letter from
24 yoursel f?
0132 25 A Yup.
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1 Q If we could go back to the first page. And you're

2 writing to M. Fainstein as to:

3 "... additional materials to be filed,

4 we woul d suggest that in |ight of M.
o132 5 M | gaard's testimony, the follow ng

6 should form part of the case on

7 reference.”

8 "2. Statement of Ron Stickel;"?

9 A Good question, M. Wl ch. | have no idea why I
01:32 10 woul d have wanted that filed. The only thing I

11 can recall about himis that we didn't think there

12 was much there. It was the American election

13 thing that we thought sort of took it out of the

14 bal | park, so |I don't know why | would want that
01:32 15 file.

16 Q Well, if we can go to 009875, this will be two --

17 a letter witten two days | ater. Look at

18 paragraph two is what | aminterested in, it's a

19 letter to M. Fainstein:
01:33 20 "I fail to understand how Ron Stickel's

21 statement is of any use to the Court.

22 We would like to know if it is proposed

23 t hat he be called as a w tness. I f so

24 then we require an opportunity to check
01:33 25 out his background. We do not know
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right now if he is a clergyman or an
escapee froma mental home. We also
have no idea if he has a crimnal record

and per haps you m ght advise in that

regard.

st at enent

Why he would be called or his

tendered when his evidence

cannot be true is beyond ne;"

That's a fair

comment .

But you woul d appear

to have some concern about

what gets into the media but, of course,

M. Stickel did get into the media. 004506,

beli eve. So here'

in February, you'l

M | gaard
st at enment

Stickel,

s an article in the StarPhoenix
| see down there:

"A recent addition to the
file at the Supreme Court is a
from Regi na resident Ron

taken | ate | ast year."

If we can just go up:
"In it, he says he knew M | gaard back in
1969 when he was under suspicion for the
murder ...",
etcetera, etcetera, etcetera:
... which he took to be an
adm ssion of guilt."

Did you put it -- or did you advise M. Fainstein
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1 to put it in the record so it would become public

2 knowl edge and become publicly enbarrassing?

3 A No. No, we weren't doing that, M. Wl ch.

4 Q If we can turn to 232580 at 701, please. At 701,
01:35 5 pl ease. This was your co-counsel, M. Neufeld,

6 gquestioning David M| gaard:

7 "Q Do you know a person by the nanme of Ron

8 Stickle?

9 A Ron Sti ckl e.

10 Q Did you ever nmeet hinm?

11 A It doesn't ring a bell.

12 Q Smtty's Pancake House?

13 A It doesn't ring a bell.

14 Q Do you remember a fellow at Smtty's

15 Pancake House questioning you about

16 whet her you had done this crime or not?

17 A No.

18 Q A person who had suggested to you that

19 you did, and you said: "She scratched

20 my back." Do you remenber that?

21 A No. "

22 Why woul d that be put to David when you knew it

23 to be totally unreliable?

24 A Well, | suspect M. Neufeld was just checking to
01:36 25 see whet her David had any recollection of any of
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1 t hat, and whether any of it was reliable.
2 Q Well, the same would apply to the witness Dozenko,
3 would it not? He was actually called as a
4 wi t ness.
0136 5 A In -- umm - -
6 Q As being unreliable?
7 A He was the jail guard, wasn't he?
8 Q The jail guard who came forward many, many years
9 | ater to say that David M| gaard had nmade sone
01:36 10 sort of confession to him about ten years earlier,
11 one that he never recorded, one that he never
12 reported, David had escaped from him and he had
13 had al coholic problens since?
14 A Yes.
01:37 15 Q Totally unreliable?
16 A Well, his statement was worth what it was worth.
17 Q Well, the Supreme Court didn't even conment on it?
18 A Well they didn't comment on very nuch of the
19 evi dence, actually.
01:37 20 Q No, but a confession m ght have been conmmented
21 upon if it --
22 A Well, if they'd accepted it.
23 Q As part of the case? No, but it was clearly
24 unbel i evable, I'"m just wondering why it was put
01:37 25 in?
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1 A Well it, I wouldn't say it was clearly
2 unbel i evable, at the end of the day you've got a
3 statement which ordinarily should be corroborated
4 by entries on the record. It wasn't. It's for
01:37 5 t he Supreme Court and the judges to determ ne what
6 value if any they put on the statement, what val ue
7 if any they put on the fact he didn't record what
8 ordinarily would be recorded.
9 Q But it would be nmore than not recorded, there was
01:37 10 no evidence he'd even told a person, not a single
11 person, over ten years not a person?
12 A Yes.
13 Q Yeah. | " m just wondering, like with Stickel and
14 Dozenko, why people so obviously unreliable would
01:38 15 be placed before the Court in this type of
16 hearing?
17 A Well, you put -- | mean you characterize them as
18 "obviously unreliable', obviously we didn't. W
19 put their evidence before the Court in ternms of
01:38 20 what ever it was worth and the Court could assess
21 it.
22 Now | -- with respect to the
23 Stickel stuff, | do recall that it seemed to nme at
24 the time that it really wasn't worth much.
01:38 25 The Dozenko stuff, the man was
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1 certain that was the case, it was up to the
2 Supreme Court to determ ne what, if any, val ue
3 t hey placed on that evidence. It wasn't sonet hing
4 that | would personally discount as being usel ess.
01:39 5 Q Okay. Another matter you touched upon would have
6 been the evidence of Ron WIlson. The Court did
7 pl ace some -- some weight on his recantation; did
8 it not?
9 A Well, there was, | nmean there was that debate that
01:39 10 | had with. A short debate, albeit -- but a
11 debate with Justice Sopinka over whether, if he's
12 an incredible witness today in 1992, isn't that
13 evi dence that he would have been an incredible
14 witness in 1970.
01:39 15 Q Okay. Well maybe for --
16 A umm - -
17 Q Maybe, perhaps we could bring that up, | think
18 it's 233090. | think this is the coment that you
19 are making particular reference to, is where
o1:40 20 Justice Sopinka says --
21 COWMM SSI ONER MacCALLUM: What is the doc.
22 | D, please?
23 MS. BOSWELL (Document Manager): It's
24 233078.
o140 25 COMM SSI ONER Mac CALLUM: Thank you.
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MR. WOLCH: Thank you.
BY MR. WOLCH:

Justice Sopinka says:
"SOPI NKA, J.: That m ght go to the
wei ght, ...",

we're tal king, of course, about W/ son:
"... but when you are applying this
Pal mer test ...",

and the Palmer test, you would know that to be,

M. Brown?

Yes.

Just for the record, perhaps?

It's the test set out in Rv Palmer -- Palmer and

Pal mer .
"... It seens to nme you can't be too
literal because the credible evidence,
the credi ble new evidence may be that a
principal witness is shown to be a
perjurer. That is the credible
evi dence. It doesn't matter that you

don't accept the evidence that he has

now gi ven, but he is shown to be a

perjurer

mat eri al

and his credibility

in deciding whether

is very

the jury

shoul d have accepted it."
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1 That's the reference?
2 A Yes, that's the reference.
3 Q Okay. And Justice Sopinka is saying "look, if the
4 guy is a liar he didn't start just yesterday
o141 5 necessarily, he could be a liar all along".
6 A No, and | accept that if what you are talKking
7 about is a year or two later, but this is 22 years
8 | ater and |I'm not sure that his condition 22 years
9 | ater provides you with that kind of evidence,
o142 10 because it seens to ne it requires you make the
11 assunption that people don't change in 22 years,
12 or change much, and that's patently not true.
13 Q No, but W Il son may have changed for the better.
14 He was a 16-year-old crimnal, petty thief, back
o1:42 15 then and he seems to be have been working and
16 rebuilt his life; why wouldn't it work the other
17 way ?
18 A Well, that's part of how he's changed, yeah.
19 Q Okay.
o1:42 20 COMM SSI ONER MacCALLUM: W | son was a
21 little older than that, wasn't he?
22 A He was 17 | think.
23 MR. WOLCH: 17.
24 COMM SSI ONER Mac CALLUM: 17 or 18? 177
o142 25 A 17, 1'"m pretty sure.
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1 BY MR. WOLCH:

2 Q Yes, | am too. Did | say 167

3 A 16.

4 Q It was 17. When Fisher testified the Court itself
0143 5 asked him a nunber of questions -- | see you

6 smling already -- but the Chief Justice asked

7 questions, | think Justice -- | think everybody

8 but Justice McLachlin, | think, but I don't recal

9 exactly. But what was your inpression of the
01:43 10 guesti oning, what was it aimed to achieve, what

11 did you read into it?

12 A Well, what it was aimed to achieve is a good

13 guestion, | -- the Supreme Court wanted to know

14 whet her Larry Fisher had commtted those offences.
01:43 15 Q Ri ght .

16 A umm, - -

17 COMM SSI ONER MacCALLUM: Which of fences,

18 sir?

19 A The -- or the Gail MIler murder.
o143 20 COMM SSI ONER Mac CALLUM: Al'l right.

21 A Um, and |' m guessing that's what they were aim ng

22 at .

23 BY MR. WOLCH:

24 Q Okay. Maybe we can just |l ook at a few of the, |I'm
01:44 25 not going to go through all of the questions, but
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a few of them 144712, 1 think the doc. number is
144634. This is a sanmple of some of the questions
that are perhaps a little nore interesting. You
have the Chief Justice:

"LAMER, C.J.: You know there is a broken

paring knife that was found on the scene

of the ---

THE W TNESS: Yes, sir. | read that in a
report.

LAMER, C.J.: Maybe somebody el se took your

paring knife from your house?

THE W TNESS: | can't make any accusati ons
on where the paring knife went. If the
wi fe probably confronted nme on it, |
probably left her right away, because |
didn't stick around | ong enough to argue
wi th her.

LAMER, C.J.: M. Fisher, the testinmny that
you are giving here today cannot be used
agai nst you in a subsequent proceeding.
Do you know t hat?

THE W TNESS: No, | didn't, sir.

LAMER, C.J.: It could be used, but in a very
l[imted way in that you could be charged

with perjury if you perjured
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yoursel f .

THE W TNESS: Yes, sir.

LAMER, C.J.: But it couldn't be used agai nst
you if you were charged with nurder, the
murder of Gail Mller.

You seem to have changed
quite a bit since the days when you were
doi ng these things."

That's a questionable comment, | don't know where
he woul d think that:
"You were obviously a very sick person.

THE W TNESS: Yes, sir.

LAMER, C.J.: It's not as if you were
comm tting hold-ups or nurdering people
for Murder |ncorporated, or sonmething.

It was something that had to do with
your ill ness.

THE W TNESS: Yes, sir.

LAMER, C.J.: | think we all understand that.
| think you understand it now.

THE W TNESS: Yes, sir.

LAMER, C.J.: Is it at all possible that the
paring knife that was found near Gai
MIller's body could have been yours?

THE W TNESS: | can't say, sir.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Sort

Page 38383

LAMER, C.J.: But it's possible.

THE W TNESS: Anything is possible.

LAMER, C.J.: | know, but ---

THE W TNESS: | can't say whether it was the
knife that was in our house or not,
because | don't know."

of a remarkable answer right there.

"LAMER, C.J.: | see. Is there any chance
t hat maybe you did encounter Gail Ml ler
and when you left her that she was
alive.

THE W TNESS: | had nothing to do with the
Gail MIller nmurder, sir.

LAMER, C.J.: Sure.

THE W TNESS: And | am here to prove ny
i nnocence in that department.

LAMER, C.J.: | am putting the question to
you, so... fine.

SOPI NKA, J.: Just to follow-up on the paring
knife. You told nme that in Fort Garry
you got the knife out of the trailer
par k.

THE W TNESS: Yes, sir.

SOPI NKA, J.: You agreed with the Chief

Justice that you used a paring knife in
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Saskat oon. \Where did you get that
paring knife?

THE W TNESS: Probably from the house, sir.
| used it at -- the one out of our
house. 1'll admt that.

SOPI NKA, J.: You told ne earlier that you
woul dn't take a knife from your
house?

THE W TNESS: | usually did, if it was a
bread knife or something else. But |
did use a paring knife in there. And |
could have got it from Clifford's house
or our house.

| ACOBUCCI, J.: M. Fisher, are you
| eft - handed or right-handed?

THE W TNESS: Ri ght - handed, sir."

And it goes on and on. Does that tenor seemto

i ndicate that the Court really wasn't buying his
deni al ?

Well, | suppose you could put that interpretation
to it. They were -- | think they were very
curious about Larry Fisher, he -- when you | ooked
at Larry Fisher, you thought if ever there was a
guy that could have done it, that was the one.

| would like to touch a bit on your written

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38385

1 argument to the Supreme Court and |'m curious

2 about how and why you would put stock in the

3 evidence of Kenneth Cadrain, and if you | ook at

4 206846 -- 206801 is the doc. number -- and our
0149 5 understanding is that Kenneth Cadrain was either

6 five or six or whatever, an exceptionally young

7 |lad at the time, wasn't even spoken to by the

8 police?

9 A There were a number of Cadrains, there was one
o149 10 very young one. | -- was the little one Kenneth?

11 Q That's right.

12 A | mean, | don't recall.

13 Q No, he woul d have been the very young one.

14 A Ckay.
o1:49 15 Q Okay. So you put into your argument:

16 "Kenneth Cadrain in his statement at

17 Ref erence Case..."

18 Et cetera,

19 "...indicates David M| gaard changed his
01:49 20 pants and then went out the back door.

21 At page 4 ... of that statement he

22 i ndi cates that when David M| gaard went

23 out the back door he had something in

24 hi s hand but when he came back in he had
01:50 25 not hi ng. "
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1 Now, |'m just curious about using the evidence of
2 this young man who would only have been five or
3 six remembering back 20 odd years | ater, that
4 evidence woul d be patently unreliable wouldn't
0150 5 it?
6 A It is what it is. As for unreliable, | believe
7 t he evidence was that David M | gaard changed his
8 pants at that house.
9 Q Whet her Kenneth Cadrain had any menory of
01:50 10 somet hing relatively innocuous when he was five or
11 six years old --
12 A It's there for what it's worth, M. Wblch.
13 Q Well, no, but |I've always been under the
14 i mpression that Crown counsel wll nonitor
o1:50 15 evidence in the sense if it's of no probative
16 val ue and could only m slead, they won't put it
17 in.
18 A Well, no, | wouldn't say that this evidence could
19 only mslead, it's there for whatever value it
o151 20 has. There's no evidence that he was |ying.
21 There was evidence that in fact David M| gaard
22 changed his pants there and | believe there was
23 evidence that they didn't, couldn't find the pants
24 t hat he changed from
01:51 25 Q Ckay. But it doesn't make the evidence of a five
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1 year old of any weight.
2 A Well, that's your argument.
3 Q Al right. If you go to 837, the statenment of --
4 sorry, here -- in light of the statement of
0151 5 Estell e Cadrain, the statenment of Kenneth Cadrain,
6 Marcel Cadrain, these three people all indicate
7 t hat Al bert Cadrain's psychiatric problems began
8 quite a while after his testimony in the M| gaard
9 matter. Now, you are relying on Kenneth Cadrain
o1:52 10 to tal k about Al bert Cadrain's psychiatric
11 probl ems when Kenneth was five, six or seven?
12 A It'"s in his statement, M. Wlch, it's there. I n
13 this particular instance it seens two other people
14 backed it up.
o152 15 Q Just scroll down here. This is with respect to
16 Al bert Cadrain's current testinony that M| gaard
17 threw the bl ood stained pants out, support for
18 that is found in two sources, first in the
19 statenment of Kenneth Cadrain there's a reference
o1:52 20 to the fact that David M| gaard went out the back
21 door of the house with something in his hand and
22 when he canme back he had nothing, so once again
23 Kenneth Cadrain is being relied on in your
24 argunment ?
o1:52 25 A It's there for what it's worth, M. Wblch. | t
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fits with what Al bert Cadrain said.

No, | guess what |'m saying, when you | ook at

Kennet h Cadrain, Ronald Stickel and Ben Dozenko,

you are | ooking at evidence of really no merit no

matter how you | ook at it.

Well, | wouldn't agree necessarily with that.

Now, in your argument, and |I'm not going to go

t hrough it, anybody can read it, but you did deal

with Larry Fisher. | would like to bring your

attention to a couple of points at 814. Sorry,

per haps you could go to 805 just for the record's

sake. That's where you start your anal ysis of

Larry Fisher, that your first paragraph is:
"Finally, there is the evidence of Larry
Fi sher hinmself. He absolutely denies
any involvement in the nmurder. Unli ke
David M | gaard, who also made such a
statement in his evidence, Larry Fisher
was not shown to be obviously lying to
this court."

So you are -- that's how you preface your

argunment . Now if we can go to 814:
"Wth respect to the use of the coat, on
t hree occasions he made his victimlie

on a coat and on six occasions he did
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1 not. Again, it's difficult to see what
2 the pattern is that connects these
3 incident to the Gail MIller assault. | t
4 is equally difficult to see anything
0155 5 unique in Larry Fisher's conduct in this
6 regard.”
7 Now, you saw not hing uni que about having three
8 victims lie on a coat. That would not be a
9 uni que thing to you?
o155 10 A When six of them didn't?
11 Q wel | - -
12 A Six of themdidn't is the unique thing.
13 Q That's where you see the uniqueness, is in what
14 didn't happen?
01:55 15 A Well, if you are |ooking for commonalities, the
16 fact that six of themdidn't lie on a coat would
17 be nore comon than the fact that three of them
18 di d.
19 Q One was (V4)---, one was (V8)-- (V8)--- who was
01:55 20 stopped in the mddle, but having said that, you
21 do have Gail MIller's coat being rather unusually
22 on her body?
23 A Yes.
24 Q Don't the two sort of go together?
01:55 25 A Well, | don't think you can necessarily find a
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common pattern from that, M. Wbl ch. You

obvi ously argued a different view.

Okay. If we can go to 812, you say here:
"Finally, counsel made nuch of the fact
that in the instances where Larry Fisher
succeeded in raping his victinms he
al ways took..."

of | take it,

"...always took or had them take off
their bras. The inmplication arising
fromthis is that somehow Larry Fisher's
breast fetish distinguishes his attack
from other incidents of "stranger" rape.
I n our society it is unusual to find
sexual attacks on a female victim where
exposure or fondling of the breasts has
not occurred. In North American society
breast fetishism and breast mani pul ati on
is a substantial part of heterosexual
eroticism It is not surprising
therefore that some attack on a women's
breast is a regular feature of sexua
assaults comm tted against wonmen on this
continent."”

Do you still stand by that paragraph?
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1 A Yes.
2 Q You say taking off the bras, including somebody in
3 40 below, is not a unigque feature?
4 A No. No, as a said, breast manipulation is
01:57 5 something that's very common in a rape.
6 Q And if you go to 808 you say:
7 "We submt therefore that Linda Fisher's
8 evidence is of no value to the Applicant
9 in attenpting to tie her former husband
o1:57 10 to the Gail MIler murder. | f anyt hing,
11 it tends to suggest he was not
12 invol ved. "
13 Are you serious about that?
14 A Well, | would have to see what | was tal king about
o157 15 there, M. Wbl ch.
16 Q Okay, that's fair. If we can just go back a bit.
17 You have to go back one nmore page then. | think
18 we have to go back some nore then.
19 A Didn't you go back too much?
o1:58 20 Q | don't think so, unless they went the wrong way.
21 | think we've got it here. One nmore page and we
22 have it. Evi dence of Linda Fisher.
23 A Ri ght .
24 Q "...whatever else Linda Fisher now
01:58 25 says, she is certain the murder weapon
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1 wasn't her paring knife. Wthout that
2 there is nothing in what she says that
3 links Larry Fisher to the crine. ... his
4 response to her accusation that he
o158 5 killed Gail MIller is as consistent with
6 hi m bei ng shocked she woul d even think
7 such thing as it is with him being
8 guilty of the crine. ...her failure to
9 bring this to light until some ten years
o158 10 after the trial is also troubl esonme.
11 Based on the affidavit of ... Naunetz,
12 it is clear that shortly after the
13 mur der she had the opportunity to bring
14 this to the attention of the ... police
o1:59 15 and did not do so. Living in Saskatoon
16 as she did during this time, she would
17 have to have known that David M Il gaard
18 was convicted of that crime. Based on
19 her suggestion that she put her
o1:59 20 husband's guilt to the Gail MIller crime
21 toget her after he pled guilty to the
22 various rapes in Saskatoon and W nni peg,
23 she had all the informati on she needed
24 by 1971. ...She did not go to the
01:59 25 police until al nmpbst ten years | ater. I n
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1 our subm ssion that tells against her

2 credibility."”

3 Finally, on face value, her evidence does not

4 link Fisher to the nmurder. It would indicate he
o159 5 was not guilty of killing Gail Mller. Hi s

6 reaction is at the very best ambi guous. It could

7 be just as easily interpreted as supporting his

8 i nnocence. She indicates that the weapon known

9 to have been used to kill Gail M Iller was not her
o1:59 10 kni fe, that when she washed Larry Fisher's

11 clothing there was no blood. And I am

12 par aphrasing, for the record. If we can go

13 further, in our subm ssion, therefore, when

14 exam ned, her evidence is not capabl e of
02:00 15 supporting a concl usion.

16 "The single fact left unexplained is her

17 suggestion that Larry Fisher did not go

18 to work that morning. The fact

19 recollected to the police some el even
02:00 20 years after the incident is alleged to

21 have taken place has to be contrasted

22 with Fisher's statement to the police

23 four days after the nurder. I n that

24 statement he indicates to the police
02:00 25 officers that he in fact did go to worKk.
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1 It is reasonable to assunme that if M.

2 Fi sher whatever his degree of

3 intelligence, was going to make up an

4 alibi to take him out of the neighbour
0200 5 at the time of the nmurder, he would have

6 been smart enough to figure out that he

7 couldn't use an alibi that could be

8 easily checked. M . Fisher's statenment

9 to the police is corroborated by his
02:00 10 evidence to this Court and to a |esser

11 extent by the statements of the people

12 that worked with himin the reference

13 case materials and who indicate they do

14 not recall his unexplained absence from
02:00 15 work. \While we concede the latter

16 corroboration is of very limted val ue,

17 it is nonetheless some corroboration

18 ot

19 And it goes on to say that her evidence is of no
02:00 20 val ue. Do you feel that you | ooked at her

21 evi dence objectively?

22 A Yes.

23 Q And found her to, if anything, to be supporting

24 her husband's claim of innocence?
02:01 25 A Well, she did say it wasn't her knife, she did say
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1 there was no blood on his clothing. That seens to

2 me to have supported the claimthat he wasn't

3 guilty. | mean, you read the parts of the

4 subm ssion that pretty nuch answer the question
02:01 5 you asked. You may di sagree, but that's your

6 argument .

7 Q No, no, |I'm asking you what you thought and what

8 you - -

9 A Well, it's right there.
02:01 10 Q Okay. Then finally at 804, here's your

11 subm ssion, the Answer to the questions posed by

12 the M nister:

13 "...the Applicant has failed to prove

14 beyond any burden of proof that he is
02:02 15 i nnocent . "

16 Therefore, no free pardon. That would be the (a)

17 test?

18 A Yes.

19 Q Next paragraph would be the (b) test, there's no
02:02 20 basis -- sorry, no.

21 A No, | think I put the two tests together --

22 Q (a) and (b) together?

23 A -- in the first paragraph.

24 Q Okay, you are right. So the first paragraph,
02:02 25 that's (a) and (b)?
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Ri ght .

Okay. Now, the next paragraph deals with (c):
"Additionally, in our subm ssion, the
Applicant has failed to show that there
is credi ble new evidence to question or
contradict the evidence given at his
trial. As well, the Larry Fisher
evi dence does not anmount to credible
evi dence capabl e of providing a properly
instructed jury with a basis to change
its verdict nor does it suggest that
such a change in verdict would be
probable. As a result, we submt there
is no basis upon which a new tri al
shoul d be ordered."

Okay. So you are saying the probability of a

different verdict isn't there, so don't send it

back, and a court rejected that position;
correct?

Yes, they set the test a little | ower.

They applied the test that they had set?

Well, they applied a different -- | said probable,

t hey said reasonabl e expectation, which is

probably a little |ess. It's nore |ike the

Pal mer .
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The Pal mer test, okay. Now, your position was:
"I n our subm ssion, that |eaves only two
possibilities open to the court. The
first is that the Court answer the
M nister's question by noting there was
no m scarriage of justice in this case
but given the length of time David
M | gaard has served in prison, some form
of relief should be considered."”

Okay. So you are saying there's only two

possibilities, one is no mscarriage and given

some sort of relief, and then you go on to say:
"I n our subm ssion, prior to suggesting
a conditional pardon be granted
notw t hstanding there was no m scarri age
of justice, this court should inform
itself of the contents of his parole
file. M. Ml gaard's assertions that he
is being kept in jail solely because he
will not admt his guilt of this crime,
are patently false. His parole record
and prison files clearly indicate that
t he Parol e Board has substanti al
concerns about his psychiatric stability

and his ability to function outside the
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1 institution... It is our subm ssion
2 that prior to making any recommendati on
3 that results in the release of David
4 M | gaard, this court should take the
0204 5 opportunity to fully appraise itself of
6 the contents of ... parole files. They
7 paint a fundamentally different picture
8 for the reasons for the Parole Board's
9 deci sions than is painted by M.
02:04 10 M | gaard hinmself."
11 Then you say:
12 "Finally, the second alternative left to
13 the court in our submssion is to sinmply
14 report to the Mnister that there was no
02:04 15 m scarriage of justice. I n our
16 subm ssion, this is the appropriate
17 response. It would | eave the decision
18 on full release of M. Mlgaard to the
19 Nati onal Parole Board..."
02:05 20 Vo,
21 "...are in a better position to assess
22 his ... condition ... and to assess and
23 moni tor the danger... They are also in
24 a better position to ... monitor the
02:05 25 eventual ... release "
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1 And assess whether he will:
2 "...continue to pose any danger to
3 society."
4 So it would appear when you were writing this,
0205 5 you recogni ze that one of the possibilities is to
6 tell the mnister there was no m scarri age of
7 justice and that's what you wanted the court to
8 do?
9 A That was our subm ssion.
02:05 10 Q And they didn't accept that?
11 A No.
12 Q Okay. | would like to turn now -- just give ne a
13 second -- to the time after the Supreme Court
14 rendered its decision. Now, everybody reacted to
02:06 15 t he decision in various ways and | would like to
16 deal fairly quickly with M. Fisher's reaction.
17 Was it your understandi ng that under no
18 circumstances would the court point a finger of
19 guilt at Larry Fisher?
02:06 20 A No. | suspect if they had thought he was guilty,
21 t hey would have -- they may not have said Larry
22 Fisher is guilty, but they would have certainly
23 said there is a substantial case against him
24 Q Well, if they said there was credi ble evidence
02:06 25 that Fisher did it --
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1 A No, they said there was evidence that could be put

2 in that the jury could consider.

3 Q That was credi bl e?

4 A Yes, that m ght reasonably be expected to affect
0206 5 the verdict.

6 Q Yeah.

7 A But then their verdict is beyond a reasonable

8 doubt .

9 Q Doesn't that mean that they thought there was sonme
02:06 10 substance in the --

11 A They thought there was some evidence. They also

12 said that there wasn't enough to charge him

13 Q s that what they said?

14 A Well, | thought that's what they said.
02:07 15 Q They said we're not suggesting. | don't remember

16 t hem sayi ng that.

17 COWM SSI ONER Mac CALLUM: Let al one charge

18 Larry Fisher, something |like that.

19 BY MR. WOLCH:
02:07 20 Q "1l try and find the exact quote, but -- if

21 sonmebody gets it faster than me, | would

22 appreciate it. Yes, on -- if | can get -- well,

23 document 058828 at 32, they say:

24 "I n our view, this evidence, together
0208 25 with other evidence we have heard,
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constitutes credi ble evidence that could
reasonably be expected to have affected
the verdict of the jury..."
That is, | enmphasize could reasonably be expected
to affect the verdict.
"OQur conclusion in this respect is not
to be taken as a finding of guilt
agai nst Fisher, nor indeed that the
evi dence would justify charging himwth
the murder of Gail MIller."
They are not commenting on it, they are saying
it's -- we're not saying yes or no, and that is
consistent with what they said fromthe very
beginning; is it not? |If we go into the evidence
now - -
Now you' ve |ost me. \What's your question?
That the court was never going to make a finding
of gquilt against Larry Fisher.
Oh, and if what you want me to say is that they
were not going to say Larry Fisher is guilty, of
course they weren't, there would have to be a
trial to establish that.
So no matter what they found or believed, they
weren't going to say that?

Well, they wouldn't say it, yes, but then why
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1 woul d they then add the additional not to be taken
2 as a finding or that it was, would even justify
3 charging him
4 Q Because reading the judgment, sonme people m ght
02:09 5 read it to suggest that Fisher should be charged
6 and they don't want to have a role in that
7 because --
8 A well --
9 Q -- 1if the Supreme Court says this guy should be
02:09 10 charged with nurder, can he ever get a fair trial.
11 A Well, again, M. Wlch, that's | guess a matter
12 that you and | are going to have to di sagree on.
13 | don't interpret their judgment as basically
14 restricting themsel ves that way.
0209 15 Q Well, take a | ook at --
16 A They properly qualified the evidence as not being
17 sufficient to charge him
18 Q Not being sufficient or that their decision should
19 not be interpreted?
02:10 20 A Nor indeed that the evidence would justify
21 charging himwth the MIller, the Gail MIller
22 mur der .
23 Q In other words, don't make anything out of this
24 finding regarding Fisher?
02:10 25 A Well - -
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1 Q Look at page, if we could, 232030, and this is
2 Justice Lamer speaking to M. Beresh. " m sorry,
3 perhaps | should have the document --
4 A The next paragraph down | think.
0210 5 MS. McLEAN: 231940.
6 MR. WOLCH: 2327
7 MS. McLEAN: 231940.
8 BY MR. WOLCH:
9 Q 940.
02:10 10 A It starts at nine, doesn't it, or eight?
11 Q Yeah.
12 A "What ever we say, | don't think we are
13 going to be saying "Oh, we think it is
14 M . Fisher."
02:10 15 Q Yeah.
16 "You are here on a very special status.
17 | think I made it clear at the time |
18 granted you st atus. It is just in case
19 t hat somebody starts pointing fingers at
02:10 20 your client that you should have an
21 opportunity under the rules of fairness
22 to respond to that.
23 What ever we say, | don't
24 think we are going to be saying "Oh, we
02:11 25 think it is M. Fisher." W are not
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asked that. W are just going to answer
t he question that was put to us, and
that is all."
And they didn't say it was M. Fisher.
| know, but --
They said there was some credible evidence the
jury could consider that m ght reasonably be
expected to affect the verdict.
But |I'm saying that based on this, it was pretty
clear they were never going to say it.
That -- M. Wolch, |I've given you that the Suprene
Court of Canada is not going to say someone el se
is guilty when there has to be another trial to
find that out. They don't do that.
Well, if | can also take you to 233068.

COMM SSI ONER Mac CALLUM: Is that a doc. |ID,

M. Wbl ch?

MR. WOLCH: ' m sorry, the same one | was
at earlier, that's 233007. | "' m not sure why the
Ais there following it. This is an argunment,

t he Chief Justice again:
"Why don't we keep that for reply
because, | don't know, we have read the
material, of course, but | don't know to

what extent M . Fisher has an interest
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1 in our answer."

2 You see that? That's the same theme, |'m

3 suggesting, that Fisher was only there for one

4 purpose, is the evidence credible or not, but
0212 5 there would never be a finding that Larry Fisher

6 did it or a direction to go charge him under any

7 circumstance. Would you not agree?

8 A Well, M. Wlch, I'"ve already said the Supreme

9 Court is not going to say Larry Fisher is guilty.
02:12 10 Q Okay. But | want to set the stage where now the

11 j udgnent has been rendered, David is free --

12 A Uh- huh.

13 Q -- the conviction is -- the mnister has quashed

14 the conviction; correct?
02:13 15 A Ri ght .

16 Q That's the point in time, it's the point of time

17 when he's presumed innocent.

18 A Ri ght .

19 Q | want to deal with first of all, deal with
02:13 20 Fisher's reaction, 229387. Here we have Fisher

21 most pleased with M I gaard deci sion. Supreme

22 Court avoided pointing finger at rapist. G ven

23 their findings of simlar act, it's hard to

24 understand that, but here, here's what is said:
0213 25 "I "mvery pleased with it because
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think it is in essence a judicial
exoneration of Larry Fisher,"...
M . Beresh said.
"Fi sher was nmost pleased with the
outcome," he said, adding the
42-year-old inmate just wants to get on
with his life."
Now, did you |look at this as a judicial
exoneration?
M . Wbl ch, Brian Beresh was his defence | awyer.
What was he going to say, thank God he dodged this
bul | et ?
Now | would like to turn to the government's
reaction, and if | can go back to 208531 first --
208531 -- this is doc. ID 208523.
COWM SSI ONER Mac CALLUM: Yes, please say
that to begin with, would you, M. WlIlch?
MR. WOLCH: Unfortunately,
M . Comm ssioner, there's some points where |
messed up my cross-referencing.
COWM SSI ONER Mac CALLUM: OCkay, thanks.
BY MR. WOLCH:
This is the Chief Justice, again:
"The right to cross-exam ne

wi tnesses will be determ ned on an ad
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1 hoc basis as matters develop. We wil
2 hear you on an ad hoc basis whenever you
3 feel you should be allowed to put
4 guesti ons. In this regard, it is to be
0215 5 remembered -- and | reiterate this --
6 that this is not a trial; this is not a
7 rehearing of an appeal; nor is it a
8 Royal Comm ssion of Inquiry into certain
9 matters. It is a reference that is
02:16 10 governed by very few sections in the
11 Supreme Court Act and a coupl e of
12 sections in our Rules of Court."
13 COWM SSI ONER Mac CALLUM: You' re speaking
14 about Fisher's right to --
02:16 15 MR. WOLCH: No, that's the inquiry --
16 A At the very opening.
17 MR. WOLCH: The very opening, this is
18 setting the rules at the very begi nning.
19 COMM SSI ONER Mac CALLUM: Well, he just
02:16 20 finished tal king about M. Fisher, is there a
21 feeling that M. Fisher is in a somewhat
22 different situation here, right to cross-exam ne
23 and so on?
24 MR. WOLCH: Right.
02:16 25 COMM SSI ONER MacCALLUM: So he's not
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tal king specifically about Fisher?
MR. WOLCH: No, he's not.
COWMM SSI ONER MacCALLUM:.  Okay.
BY MR. WOLCH:
No. If you could just turn the page:
"At our meeting this morning,
we agreed, and | should announce to you,
t hat we do not think that the rules of

the Crim nal Code apply whatsoever here.

Those rules will apply if we, in
answering questions A and B, order a
rehearing or a retrial."”
That's sort of a, | take it, a slip because A and
B don't order a rehearing or a trial.
"Then, of course, if that is ordered,
that will be governed by the Crim nal

Code. This is not the Crim nal Code.

We have been asked by Cabi net
to assist themin exercising their power
of mercy, which is an adm nistrative
power . In that way, while we are still
a Court, we are assisting in the
exercise of an admnistrative power. W
are entitled in that regard to do nost

of what Cabinet itself could do. We
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1 intend to proceed judicially, though I

2 think we could not necessarily go that

3 route.”

4 Odd comment, but:
0217 5 "The rul es of evidence, also

6 t hose sections that have to do with

7 previ ous statenments and hostile

8 wi t nesses and putting previous

9 statements in writing to witnesses do
02:17 10 not apply. The rules that govern us are

11 the rules of fairness and the rul es of

12 natural justice. Of course, they are

13 not very far away from the rul es of

14 evidence, but in some regards they are
02:17 15 not identical."

16 Now, 1'Ill leave it there, but that's what --

17 where the Chief Justice makes it pretty clear, or

18 quite clear, that it's not your everyday,

19 ordinary proceeding, that the rules are very
02:18 20 different, and it's not a royal comm ssion into

21 what ever, and they are -- they have been asked

22 t he question and they are going to answer it.

23 Now when -- 1've indicated

24 before, now David Ml gaard is set free, Fisher is
02:18 25 saying he's exonerated, and is it not a fact that
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1 government, the Saskatchewan Government, was
2 still saying David M| gaard was guilty?
3 A The Government of Saskatchewan said that?
4 Q Well, let's take a | ook at 164842, and scroll down
0219 5 the first. Well, |look at the headline, M nister
6 stands firm on Justice record, it's the Gl obe and
7 Mail, and it's this little piece down here is what
8 " minterested in. " m not sure if you can read
9 it.
02:19 10 "M. Mtchell, however,
11 remai ns adamant . In an ...",
12 sorry, if somebody could help me with that word?
13 MS. McLEAN: Unusual .
14 BY MR. WOLCH:
02:19 15 Q "... unusual comment by a justice
16 m ni ster on a case before the courts,
17 M. Mtchell said in an interview, "I
18 t hi nk he was properly convicted, | think
19 he did it.""
20 Can you coment on that?
21 A Well, M. Wblch, one of the problems with
22 M nisters is sonetimes they decide they will speak
23 out on their own --
24 Q Okay.
02:20 25 A -- and they sometimes don't take the precise
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1 counsel we give them | believe the briefing

2 notes | sent himdidn't say "he did it", | said

3 "the Supreme Court found he had been properly

4 convicted, that there was still evidence upon
0220 5 whi ch he could be convicted", and so on.

6 Q well, --

7 A M. Mtchell was expressing his opinion.

8 Q -- okay, but here you have the highest |aw

9 enf orcenment person in the province saying that a
02:20 10 person who is presumed innocent commtted murder

11 and rape; is that not true?

12 A Well, he appears to have said "I think he did it",

13 yes.

14 Q Yes. Now - -
0220 15 A And | think that the newspaper notes that that's

16 an unusual coment for a justice mnister on a

17 case --

18 Q Well, it's nmore than unusual, isn't 1t?

19 A -- that's before the courts.
0221 20 Q You know, you expressed outrage that M chael

21 Breckenridge had been a vehicle to get an

22 i nvestigation or whatever when he was accusing

23 peopl e of perhaps obstruction of justice --

24 A And when you knew very well that that was false.
0221 25 MR. WOLCH: Can | finish the question?
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1 COWMM SSI ONER MacCALLUM: Just a m nute.
2 MR. WOLCH: Can | finish the question?
3 COWM SSI ONER MacCALLUM:  Okay.
4 BY MR. WOLCH:
0221 5 Q And yet, at the Supreme Court reference, you put
6 in Stickel, Dozenko, and Kenny Cadrain, and here
7 you have the Attorney General saying sonmebody is
8 guilty of nurder when they are not charged and not
9 convi ct ed. s that not worse?
0221 10 A Well, M. Wlch, if you want to tal k about what
11 the m nister of justice said or did perhaps you
12 can call himas a wtness. | can tell you what
13 advice | gave him and you should have the
14 documents in the CaseVault, what he does with that
0222 15 information is up to him
16 Q | guess what | am getting at, M. Brown, is you've
17 expressed outrage at M. Breckenridge, you've
18 expressed outrage at some of the nmedia reports,
19 "' m wondering why you don't have the same
02:22 20 outrage when --
21 A Well, let's correct the record here.
22 Q "' m not finished the question.
23 A Let's correct the record, M. Wl ch. | didn't
24 express outrage over M. Breckenridge,
02:22 25 M . Breckenridge can say whatever he wants. It's
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1 the way it was used by people who knew the
2 statements were false, that's what caused ne sone
3 concern.
4 Q An investigation was asked for. Surely you knew
0222 5 that Stickel was false, surely you knew that
6 Dozenko was false, surely you knew that Cadrain,
7 Kenny Cadrain --
8 A If I had known their evidence was false it would
9 not have been put, | would not have reconmmended it
02:22 10 bei ng put before the Supreme Court.
11 Q In the Stickel case you had --
12 A If it's of limted weight --
13 Q -- Sergeant Pearson --
14 A If it's of limted weight, that's a different
0223 15 matter, you are perfectly entitled to argue that
16 Cadrain's evidence, that Stickel's evidence, that
17 Dozenko's evidence is of no value and no wei ght.
18 Q Okay. VWhatever Breckenridge did, he caused there
19 to be an investigation?
0223 20 A Yes.
21 Q And that investigation could have found the real
22 killer? It didn't, but it could have?
23 A Well, it thought it did, actually.
24 Q Sorry?
02:23 25 A | said "it thought it did".
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1 Q Well, it thought it did, but it could have found
2 the real --
3 A Well, if the DNA had been done at that point, yes.
4 | mean there was as nuch evidence on Larry Fisher
0223 5 as there was going to be, apparently, at that
6 poi nt absent the DNA.
7 Q Well |'m going to suggest to you there was enough
8 evi dence to convict Larry Fisher at that tinme?
9 A Well, | disagree, M. Wblch.
02:23 10 Q But, in any event, Breckenridge would keep a
11 matter alive that needed to be kept alive?
12 A Well, that's your view.
13 Q Well, the real killer was free?
14 A Well except, M. Wblch, to be perfectly honest
0224 15 with you, | don't think you were the slightest bit
16 concerned about that.
17 Q well - -
18 A You were after money at that point.
19 Q Let me ask you this. | f somebody is going to get
02:24 20 money from the government for wrongful
21 convi ctions, how many ways can you get nmoney?
22 A How many ways?
23 Q What are the means for wrongfully convicted people
24 to get conmpensation?
02:24 25 A Well | suppose you start by showing there's been a
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1 m scarriage of justice, some wrongdoing that's
2 resulted in your conviction, or you can sue, or
3 you can do --
4 Q But - -
0224 5 A -- whatever.
6 Q Okay. To save a little bit of time, would you
7 agree with ne the only two ways are either to sue
8 or get an ex gratia payment?
9 A An ex gratia paynment, yes.
02:25 10 Q Those are the only two ways?
11 A Yes.
12 Q Suing you can always do, --
13 A well - -
14 Q -- and that was done here?
02:25 15 A Well, presum ng you can prove your case, Yes.
16 Q Well, it was done here; correct?
17 A Well, you started a lawsuit, you didn't advance it
18 any. Did you go to exam nations for discovery?
19 Q Yes
02:25 20 A And did you do any?
21 Q | wasn't acting for David in that.
22 A Were you at the point of --
23 Q Before you ask too many questions, it went, the
24 | awsuit proceeded, it went to the Court of Appeal
02:25 25 for rulings, it was proceeded vigorously, it
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1 proceeded - -
2 A well - -
3 Q -- and it was settled for a | arge amount of noney.
4 That's not the issue.
0225 5 My question to you was |awsuit
6 or ex gratia are the only two ways to go?
7 A Yes.
8 Q Okay. And a lawsuit, it doesn't matter what you
9 say, it's going to be settled in a courtroom or
02:25 10 bet ween the parties?
11 A That's the usual course, yes.
12 Q And if it's ex gratia, if you are calling somebody
13 a crook, is he going to give you nmoney?
14 A Not usually, no.
02:25 15 Q So how is accusing wrongdoi ng going to advance the
16 government to pay you nmoney?
17 A How i s accusi ng wrongdoing? You were trying to
18 keep this matter alive and get an inquiry in order
19 to advance your cause for a claim
02:26 20 Q Maybe the cause for the claimwas to catch Larry
21 Fi sher ?
22 A Well, | wish | believed that, M. Wl ch.
23 Q Well, you said it had to be kept alive?
24 A Well, that was your view, not m ne. | was of the
02:26 25 view that it still was alive, as long as those DNA
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1 sanmpl es weren't done it was still alive. The
2 Federal Government was hol ding them they were
3 waiting to get on with doing it.
4 Q They were waiting?
0226 5 A They were waiting.
6 Q Okay. |"mtrying to understand, though, how
7 calling people whatever they are called and then
8 saying "please give me noney" works, just, |I'm
9 trying to reconcile that?
02:27 10 A Well, of course, you weren't accusing sort of
11 current people except for Serge Kujawa. Ken
12 Lysyk, by that point, had noved to Al berta -- to
13 B.C., Roy Romanow was Prem er but not involved in
14 the Justice portfolio --
02:27 15 Q Wwell --
16 A -- and, | nmean, it was clearly aimed at trying to
17 generate an inquiry, get the federal mnister to
18 call an inquiry.
19 Q Well, getting an inquiry is far different than
02:27 20 your accusation of nmoney grab?
21 A Well, with respect, that's what it was ainmed at is
22 getting nmoney. You weren't going to get evidence
23 of Larry Fisher's guilt in an inquiry.
24 Q OCkay, but the Inquiry that went on had 12 RCWMP
02:27 25 officers looking into the case?
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1 A Well that was, quite frankly M. Wblch, that
2 wasn't my fault.
3 Q No, but wouldn't that be a good thing now that you
4 know the guilty guy was still at -- |oose?
0227 5 A Well except you may recall, M. Wl ch, that that
6 actually brought up nmore evidence of David
7 M|l gaard's guilt, that didn't --
8 Q Only --
9 A That didn't --
0228 10 Q Only in the eyes of the investigator, M. Brown.
11 A Well, it confirmed Nichol John's story that she
12 saw sonet hi ng, she apparently told a friend.
13 Q | will be dealing with that. You said that you
14 were getting support from the public at that time?
02:28 15 A Well, at that point it was ny inmpression that the
16 public had kind of lost interest. W weren't
17 getting the kinds of inquiries that we were, for
18 exampl e, between -- when was it -- the first
19 application was turned down February of '91 --
0228 20 Q You - -
21 A -- until the reference was call ed.
22 Q But you were getting letters?
23 A We were getting a few, yes.
24 Q As far as the matter being current, | think the --
02:29 25 there was a TV novie about it that was suggesting
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1 David's innocence?
2 A Yes.
3 Q Yeah. | think it won the award as the best novie
4 of the year?
0229 5 A Ckay. | don't know.
6 Q " mtal king about the idea that this thing was
7 dying, so to speak?
8 A Well, the public's concern about what had happened
9 was dyi ng.
0229 10 Q Wwell --
11 A That seenmed to start dying after the Supreme
12 Court's decision.
13 Q That's your assessnent of it?
14 A Well, | mean certainly there was some interest in
0229 15 the public, but I"'msimly saying that it wasn't
16 nearly as intense as it was --
17 Q Oh.
18 A -- from that February period until the reference
19 was cal l ed.
02:29 20 Q Well certainly, once David is out of jail, it
21 can't have the same degree of intensity?
22 A Wel |, whatever the reason, it was --
23 Q There was | ots of support in this province; was
24 t here not?
02:29 25 A Not a huge amount, M. Wl ch.
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1 Q | - -
2 A Not a huge amount.
3 Q | don't mean to raise it, but | think even your
4 own famly was supporting David M| gaard?
0230 5 A That was before, M. Wl ch, that ny nmother sent
6 him $5. It was before, | think, even before the
7 first application was --
8 Q Your nother was supporting -- she had it right?
9 COMM SSI ONER Mac CALLUM: M. Wbl ch?
02:30 10 MR. WOLCH: Oh, certainly, that's a good
11 time.
12 (Adj ourned at 2:30 p.m)
13 (Reconvened at 2:51 p.m)
14 BY MR. WOLCH:
0251 15 Q M. Brown, at the end of the Suprenme Court
16 reference and the decision has come down, what
17 woul d have been your view as to the guilt or
18 i nnocence of David M| gaard?
19 A Well, | suspect | probably was of the view that he
02:51 20 was guilty at that point.
21 Q And what woul d have been your view as to the guilt
22 or innocence of Larry Fisher?
23 A Well, | certainly didn't think that he was guilty
24 of the Gail MIler murder at that point.
02:;52 25 Q And so you didn't place much credence in Linda
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38421
1 Fi sher, or the jail house confessions of Fisher, or
2 the simlar acts?
3 A Well the -- again, | mean, ny view was that Linda
4 Fi sher had substantially backed away from what
0252 5 she'd said in the sense that she said it wasn't
6 her knife and that there was no bl ood on any of
7 his cl othing when she washed it. | mean, at the
8 end of the day Linda's evidence was that when she
9 accused him of that he appeared shocked, and he
0252 10 shoul d have been at work that norning and wasn't.
11 The rest of it, well, the simlar fact was what it
12 was. | didn't think it -- certainly didn't think
13 it proved Larry Fisher was guilty.
14 Q OCkay. And then there was an inmate named
0253 15 Patterson who seenmed quite credible |I think?
16 A Well, yeah. | mean all of their statenments,
17 including the one by that what's his nanme, the guy
18 t hat ended up murdering the --
19 Q Mor gan?
0253 20 A -- Morgan, they all had a, you know, certainly in
21 retrospect they all have a ring of truth about
22 them but | didn't think that then, and |
23 certainly wouldn't be prepared to rely on that
24 ki nd of evidence.
0253 25 Q The reason | nmention Patterson is that in Larry
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1 Fisher's trial the Crown put him forward as a
2 witness and | wouldn't expect them to do that
3 unl ess they thought he was credible?
4 A OCh, | don't think we thought he was incredible, we
0254 5 just didn't think that his evidence was kind of a
6 confession of Larry Fisher's.
7 Q Okay. And the fact that Fisher lived in the same
8 house as Cadrain was dism ssed as a coi ncidence,
9 was it, or --
0254 10 A Yes.
11 Q Okay. So it's fair to say, at the end, you
12 beli eved David had done it and that Fisher was
13 i nnocent of the murder of Gail Ml ler?
14 A That's right, yes.
02:54 15 Q | want to just touch on a few of the letters that
16 you've written at various times, just a few points
17 on them and I'll try to go through them fairly
18 qui ckly. 033150. This is a letter March the 9th
19 of '93, and if we can go to 53, |'m just
02:55 20 interested in this paragraph here:
21 "I am satisfied that in the fina
22 anal ysis, the Supreme Court judges were
23 satisfied he was guilty of Gail Mller's
24 mur der . "
02:55 25 That's David M | gaard, of course.
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1 "Readi ng between the lines of the

2 judgement, that's the only conclusion |

3 can come to."

4 Now, in fairness, you say "go talk to M. Asper",
0255 5 but you say that, in your mnd, that you felt the

6 judges were satisfied of David M| gaard's guilt;

7 -

8 Yes

9 Q -- is that correct? And you were of the view that
02:;55 10 t hey would recommend the quashing of a murder

11 conviction of sonebody they thought was guilty?

12 A Yes, --

13 Q And - -

14 A -- because they thought he'd been puni shed enough.
0255 15 Q And - -

16 A You have to -- the other thing | would point out,

17 M. Wlch, is that you have to put that in the

18 context of a 16-year-old commtting that offence

19 at that point. When you are |ooking at three
02:56 20 years custody and two years supervision, that's a

21 very different thing than 22 years in jail, and he

22 certainly wouldn't have been serving it in a

23 federal penitentiary.

24 Q Okay, that's your view of the Supreme Court,
02:56 25 that's fine.
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1 A Well, that's a background consideration |I'm sure

2 t hey had.

3 Q 026986. Sorry, just for the record's sake, the

4 previous letter was your letter. This letter --
0256 5 if we can go --

6 A Yes, it will be signed by the Mnister of Justice,

7 yes.

8 Q Yeah, but prepared by yourself or --

9 A Yes.
0257 10 Q Okay. |"minterested in the first page. You say:

11 "Even if M. MIlgaard's |awyer ...",

12 and this is August the 10th of '92:

13 "Even if M. MIlgaard's |awyer had known

14 about Larry Fisher's conduct, that

15 evi dence would not have been consi dered

16 sufficiently relevant to be adm ssible

17 at M. Mlgaard's trial. This |lack of

18 rel evance at law is also the reason

19 Crown counsel did not have to disclose
02:;57 20 it to defence counsel at that tinme. |t

21 was because of this the Supreme Court

22 was able to say the Crown disclosed al

23 that was required by law in 1970."

24 Now you're saying, here, that the evidence would
02:;57 25 not have been considered relevant to be
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adm ssible at his trial?

Well I, to be honest with you, | went back and
forth on that and I -- I'"'mstill not convinced,
today, that in 1969 -- or for the sake of what I

know in the way of trial work go back to 1976
even -- |'mnot sure, in 1976, a lawyer in this
province would have been able to get that before
t he Court.

To prosecute or to defend?

To defend. Oh no, that's a reference to

def endi ng, M. Wl ch.

No, | wunderstand that. But you're saying on, eve
given the |l esser standard, you feel it couldn't -
m ght not have been adm ssible?

That's right.

When did the | aw change?

Well, that, | mean that's your -- you have a

n

different interpretation of the law. You asked ne

what my view was, that's my view.

No, but |'m asking you, there is no question it's
consi dered adm ssi bl e today; correct?

Oh, | would think probably yes, there's very
little doubt about that.

OCkay. And wouldn't -- | don't want to get into a

| egal debate with you, but would it be fair to say
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1 there is a difference when you are using acts to
2 show propensity as opposed to using acts to show
3 identity?
4 A For who?
0259 5 Q To get into the evidence?
6 A Well, certainly for the prosecution you can't use
7 propensity, --
8 Q Ri ght ?
9 A -- that's -- it's limted to sonething else.
0259 10 Q Yeah, but what | am saying is that --
11 A But you mean for defence counsel ?
12 Q Well, for either side?
13 A Well you, no, you certainly can't use it for
14 propensity.
02:;59 15 Q Ri ght .
16 A You could use it for identity if it meets the
17 standard that the Handy and Shearing sets out for
18 t he Crown.
19 Q But if you are tal king about, for exanple if the
02:;59 20 issue is lack of consent, it's pretty hard to get
21 into simlar acts when consent is an issue; would
22 that be fair?
23 A Well, yes, but that -- that's because the Crim nal
24 Code says you can't.
02:59 25 Q Well, but it's harder, because the issue normally
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1 is identity, how do you identify the perpetrator,
2 as opposed to determne if this particular
3 i ndi vi dual consented or not; that's sort of the
4 difference?
0300 5 A Well, yes.
6 Q And one of the other things you always | ook at in
7 simlar acts is the possible problem of
8 col lusion, --
9 A Yes.
0300 10 Q -- that the two people could have talked to each
11 ot her and said "what happened in your case", "what
12 happened in your case", and with collusion sim|lar
13 acts goes out the wi ndow, wouldn't that be fair?
14 A Well, with collusion, alnmst any evidence goes out
03:00 15 t he wi ndow, yes.
16 Q But in letting in simlar acts, the fact that two
17 peopl e see unusual things, then -- but have talked
18 about it is a problem but the value of it is two
19 i ndependent people are confronted by sonme unusual
03:00 20 thing; isn't that right?
21 A Yes.
22 Q | draw your attention to 164797. And this wll
23 not be your |etter but one of the M nister of
24 Justice; would you have written this letter or had
0301 25 any part of it?
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A Umm, can you -- is there --
Q Turn the page now?
A -- anything on the bottom?
Q |f you turn the page you can see. Next page,
sorry, to 04.

A Um, all | can say is very probably it would have
started out on nmy desk. The process they go
t hrough allows for additions by other people, |
can't say for sure whether that's all ny letter or
not, but it would likely have started out on ny
desk.

Q Ckay. |"minterested in this paragraph here.
"The suggestion you make that | engage
an i ndependent person to review the
Fi sher evidence to determ ne whether he
shoul d be prosecuted is astounding.
Again, | have to wonder how carefully
you have bothered to read the judgenent
of the Court. All the Fisher evidence
was presented to the Court. The Court
makes it clear that they do not think
there is enough evidence to charge M.
Fi sher."

Now t hat's not accurate; is it?
A Well, that seemed to be what they said.
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1 Q No, they --
2 A Yes, it did.
3 Q They said they are not making coment on it, they
4 didn't say "there is not enough evidence to charge
0302 5 hi m"?
6 A Well again, M. Wlch, that's a point we're going
7 to have to differ on, because |I think the decision
8 says that they are saying there isn't enough
9 evi dence to charge M. Fisher.
03:02 10 Q Did you ever consider having somebody i ndependent
11 come in and say "look, | may not have perhaps
12 tunnel vision, | my not have a view, let me | ook
13 at it fresh"?
14 A Well, ultimately, we did. It was the RCMP.
03:02 15 Q But not with a view to charging Fisher. Somebody
16 i ndependent, a prosecutor?
17 A Have it referred by another -- reviewed by another
18 prosecutor, --
19 Q Yes?
0303 20 A -- no, | don't think that was ever considered.
21 Q | mean just with a view is there enough to charge
22 Fi sher or not?
23 A | don't recall that ever being -- that issue being
24 brought to my attention. That's not to say
03:03 25 somebody didn't |l ook at it.
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Okay.
But | would assume, frankly, if that was a |live
issue, | would have been asked.

Okay. 026946. This is a letter of October 29th,
and if | can just turn the page to see, it's a
|etter fromthe mnister but seens to be prepared
by yoursel f?
Yes.
Ckay. If we can go back to the first page, then,
l'"'minterested in this portion here:
"The answer to your question
is that M. Mlgaard is neither 'guilty'’

nor 'not guilty' in the eyes of the | aw.
| can't blame anyone for thinking it's a
curious result, but I will attenpt to
explain how it arose."”

Let's just go to the next paragraph.

"Guilty or not guilty are

verdicts found after a trial and the
only trial M. MIlgaard had produced a
guilty verdict. That verdict was set
aside and a new trial ordered, so we are
now back in the position that there is

no verdict. M. Mlgaard is therefore,

nei ther guilty nor not guilty."
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1 A He's presunmed innocent.
2 Q No, but that's not what it says?
3 A Well yes, | agree, it says he is neither guilty
4 nor not guilty.
0304 5 Q No .
6 A Those are verdicts after a trial.
7 Q Oh, | appreciate that, but do you not think that
8 this is an incorrect inmpression given to the
9 reader ?
03:.05 10 A Well no, --
11 Q The only verdict was guilty --
12 A -- M. Wlch, I don't.
13 Q The only verdict was guilty, we are now back in a
14 position where there was no verdict. No, we're
03:05 15 not, because the position earlier had a trial --
16 had a charge outstanding. There is no charge
17 out st andi ng?
18 A That's correct, and so --
19 Q Same as no verdict. He had a stay entered.
03:05 20 A That's right.
21 Q Stay means there's no credible case to put to --
22 A No, it doesn't.
23 Q What does a stay nean?
24 A It means we're not proceeding.
0305 25 Q For what reason?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38432
1 A There can be all kinds of reasons.
2 Q But normally it's because there's no case?
3 A That could be one, or it could be that we chose
4 not to proceed.
03:05 5 Q Oh, but when you chose not to proceed, why woul d
6 you | eave the inpression that this person is in
7 I i mbo when they are presumed innocent?
8 A | didn't think we were suggesting he was in |inmbo.
9 Q We are now back in the position that there is no
0306 10 verdict?
11 A Yes.
12 Q It implies there's an accusation or a charge out
13 there doesn't it?
14 A Well, that's your interpretation, M. Wlch, we'll
03:06 15 have to differ on that too, because | don't think
16 t hat suggests what you are saying.
17 Q | can say the same about yourself, you have never
18 been found not guilty.
19 A True enough.
03:06 20 Q If we can go to 028861, and this will be an
21 earlier letter, so | don't want to m sl ead you,
22 this is back in July of '"91, and if we can go to
23 the | ast page, it is prepared by you even though
24 it comes from M nister Lane?
0307 25 A Yes.
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1 Q | just want to go over a couple of things here.
2 You say:
3 "Let me begin by explaining the process
4 of review involved..."
0307 5 Here we're tal king about not the Supreme Court,
6 but pre Supreme Court.
7 "The initial investigation of the murder
8 of Gail MIler was conducted by the..."
9 SCP.
03:07 10 "The initial prosecution of M| gaard was
11 handl ed by officials in ny department.
12 Nei t her the Saskatoon City Police nor ny
13 department played any major role in the
14 re- investigation of this case... The
03:07 15 Saskat oon Police and ny officials were
16 confined to providing information to
17 federal investigators. This was done by
18 all owi ng these investigators free and
19 unrestricted access to all the files
0307 20 concerning this matter. .. The purpose
21 of the federal review is to provide an
22 i ndependent, inpartial assessnment of the
23 handling of the case by both the
24 original police agency and the original
03:07 25 prosecutor. In this case as well, since
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there were allegations that there was
new evi dence, this review had to assess
this evidence to determ ne how reliable
it mght be and whether it could
reasonably be expected to have any
effect on the original verdict."

Isn't that exactly what the question, or the

guestion that was posed? It zeros in on the

gquestion, but 1'll go further:
"During this assessnent, any ambiguity
or doubt was resolved in favour of M.
M | gaard's argunents.”

Where does that come fron?

Well, that was our understanding of the federal

government's process. | mean, we were told that

if there was a doubt about something, it would be
resolved in favour of the applicants.

And who told you that?

That woul d have conme from sonebody at the Feder al

Department of Justice.

Any anmbiguity resolved in favour. Now, you say:
"In this case sonething extra-ordinary
happened. Because M. Ml gaard's | awyer
conpl ai ned about the Department of

Justice review, everything, including
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copies of the police and prosecution
file material, the original transcript
of the trial, the new evidence as
submtted by Ml gaard's counsel and the
R.C. M. P. reports on the reinvestigation,
were turned over to an outside party for
re-assessnent.”

If we can just turn the page:
"That outside party was retired Supreme
Court of Canada Justice ... Maclntyre.
M. Maclntyre had a great deal of

experience as a defence counsel

earned a very good reputation ... as a
judge ... took his time and revi ewed
everyt hing. In the end he was satisfied

that the review done by the Depart ment
came to the correct conclusion and
that there was no reason to order a
review by the ... Court of appeal. He
was satisfied that the original trial
had reached a just and fair concl usion
concerning Ml gaard's guilt. And he was
also satisfied that the so called new
evi dence was nore illusory than real."

Now, where did you get all that information?
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1 A Well, that information came from Federal Justice

2 of ficials. | don't know that | would have got

3 that directly fromthem but, | mean, keep in mnd

4 that the director of prosecutions at that time was
0310 5 tal king to Federal Justice people nmore than | was.

6 Q OCkay, but it says that MIntyre got everything.

7 A That's what we were told. "' m sure of that.

8 Q And that his decision was that there was a just

9 and fair conclusion regarding Mlgaard's guilt and
0310 10 the so-called new evidence was nore illusory than

11 real ?

12 A Yes.

13 Q That was what Mlntyre supposedly said?

14 A Well, that's the information | had. Whet her | may
0310 15 have enbellished on it a little or not | don't

16 know, but | know certainly that he came to the

17 conclusion that there was no basis to re-open the

18 case.

19 Q Okay. So you can't source that as to how you
03:10 20 woul d have got that information?

21 A As | say, Ellen Gunn was talking to a number of

22 federal officials, |I was talking nostly to Eugene

23 WIlliam at that point. He and | were both sort

24 of on the | ower order, so we talked together and
0311 25 t he upper echelon tal ked together. | think the
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1 deputy m ni ster may have even been talking to

2 their deputy m nister.

3 Q Then go to 83, you say:

4 "The third proposed new evidence is a
0311 5 suggestion that sonme one named Larry

6 Fi sher m ght have comm tted the murder

7 because he lived in that area. On

8 careful investigation of this prospect,

9 the RR.C. M. P. were able to find
03:11 10 absolutely no evidence connecting M.

11 Fisher to the murder. This aspect of

12 the new evidence has no basis in reality

13 at all."

14 How did you come to that conclusion?
0311 15 A Whi ch, that it has no basis in reality?

16 Q Yeah.

17 A The point I'"mmking is that it, in nmy view, did

18 not affect the conviction of David M I gaard and

19 that there was nothing there to connect Fisher to
03:12 20 t he murder.

21 Q Not even a basis in reality?

22 A Well, that may be a little strong, M. Wl ch, but

23 there wasn't a basis, in my view, to suggest that

24 Larry Fisher was the person who comm tted that
0312 25 mur der .
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And the investigation by the RCMP was what? Do
you know what you were referring to?
Well, we were told that the RCMP had investigated
all the Larry Fisher matters. | understand now
that's not quite the case, but at that point we
were told that they had taken the thing from
Federal Justice and done an investigation.
COWM SSI ONER Mac CALLUM: | take it from

Federal Justice?
It would have come from Federal Justice, yes.

BY MR. WOLCH:
Can you tell us something about your reaction when
you found out about the DNA?
| -- to be perfectly honest with you, M. Wl ch, I
was fl abbergasted by that. | really was not
expecting it to show that Larry Fisher had
commtted that rape, but it then seemed to nme that
if he did that, the inference has to be drawn that
he's the one responsible for the nmurder too.
It's the only possible conclusion isn't it?
Well, M. Wlch, you would be surprised how many
t wo- perpetrator theories there are out there, none
of which I, frankly, give any credence to, but
there are some very reasonabl e people who hold the

view that she encountered two people on that
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1 occasion, one was Larry Fisher, the other was

2 David M | gaard.

3 Q But that's not a view that you share?

4 A No. No, no, no. You know, at the very |east --
0314 5 at the very least, and | think it goes beyond

6 this, but at the very |east had the Saskatoon

7 police known who raped Gail MIler, David M| gaard

8 woul d have been absolutely no interest to them at

9 all and they would have just chased Shorty Cadrain
03:14 10 out of the police station as fast as they could,

11 but I -- nmy viewis that if you know who raped

12 her, then you know | ogically who has murdered her,

13 it has to be the sanme person.

14 Q Okay. And when you came to that conclusion, what
03:15 15 was your view about Nichol John?

16 A Well, ny view about Nichol John was then and is

17 now there's no question she didn't see David

18 M | gaard doi ng anything, but | don't know whet her

19 she saw sonmething. According to their evidence,
03:15 20 they were stopped in that area, | mean, even Ron

21 Wlson is still at that point, so | don't know.

22 As | say, the only thing I"m sure of is |I'm sure

23 she didn't see David M| gaard doing anything.

24 Q Are you saying there's sonme possibility she saw
03:15 25 t he murder?
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1 A | don't know frankly, M. Wblch, what she may or
2 may not have seen, and | don't suppose anyone is
3 ever going to be able to establish that --
4 Q "' m not so sure about that.
0316 5 A -- perfectly, and to be honest with you, the two
6 prosecutors who prosecuted Larry Fisher take the
7 view that she was lying from the get-go.
8 Q Lyi ng about what ?
9 A About seeing anything.
03:16 10 Q They take the view she never saw a thing?
11 A Yeah, that's right, about seeing anything or
12 seeing David M| gaard or anybody el se.
13 Q Let's deal with that then. Now, one of the
14 prosecutors was Al Johnston?
0316 15 A Al Johnston, yes.
16 Q Tell us a bit about him
17 A A senior prosecutor wth Saskatchewan Justice,
18 been there maybe two years |l ess than | have.
19 Q Okay. A highly respected prosecutor?
03:16 20 A Yes.
21 Q And Dean Sinclair?
22 A | think he's been -- well, it would certainly be
23 24, 25 years, something |like that now.  Again,
24 seni or prosecutor in the head office now.
0317 25 Q Al so very conpetent?
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1 A Yes.
2 Q Now, with the exception of the DNA, they would be
3 | ooking at basically the same evidence that you
4 consi dered?
0317 5 COWMM SSI ONER MacCALLUM:  Who woul d be?
6 MR. WOLCH: Sinclair and Johnston.
7 A ' msorry, M. Wlch, you can't say with the
8 exception of the DNA, | nmean, that is the snoking
9 gun, and that is the thing that points directly at
0317 10 Larry Fisher and irrevocably at Larry Fisher.
11 BY MR. WOLCH:
12 Q But it doesn't change what Ni chol John said.
13 A Well, no, it doesn't change what she said.
14 Q It doesn't change what Linda Fisher said.
0318 15 A No, it doesn't, and it doesn't change the problens
16 with what Linda Fisher said.
17 Q Well, we'll deal -- what |I'm saying is the DNA
18 doesn't change any of the other evidence. | t
19 m ght change how you | ook at it and how you
03:18 20 evaluate it, but with all due respect, it
21 shoul dn' t.
22 A Well, maybe it shouldn't in your view, M. Wl ch,
23 but the reality is it did.
24 Q Because shouldn't the prosecutor | ook and eval uate
03:18 25 t he evidence wi thout an agenda?
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1 A Well, and we | ooked at the Larry Fisher evidence

2 and our view was it didn't establish Larry Fisher

3 was guilty, didn't establish a case we could run

4 agai nst him | know you take a different view,
0318 5 but that's our view.

6 Q Well, those prosecutors | ooked at Nichol John's

7 evi dence as having no merit whatsoever, the case

8 agai nst David M| gaard having no merit, and |I'm

9 trying to zero in on why they would see it one way
03:18 10 and you would see it the other.

11 A Well, no, no, their view is that Nichol John's

12 evidence indicating that David M| gaard was, had

13 some involvement was false. | agree. V\hatever

14 Ni chol John did or didn't see, she could not have
0319 15 seen David Ml gaard commtting that assault. Did

16 she see sonmething? | don't know.

17 Q Well, | would like to deal with how they saw the

18 same case that you saw with, albeit, the exception

19 of the DNA, but in looking at the sane evidence,
03:19 20 and if | can get to 297487, and that's docunent

21 297421, this is from Larry Fisher's trial, and

22 this is M. Johnston addressing the jury. | want

23 to go over sone portions with you.

24 A Wel |, except before you do that, M. Wl ch, if you
03:20 25 want to know why Al Johnston and Dean Sinclair
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1 t ook the position they did, ask them | didn't run
2 this trial.
3 Q No, no.
4 A | didn't direct the trial.
0320 5 Q That's not my question. Johnston says:
6 "These are the signposts along the real
7 evidence road which we tell you -- which
8 we suggest to you are significant and
9 tell you something significant about
0320 10 this crinme. You renmember way back when
11 when this trial started six weeks ago or
12 so, one of the -- | think maybe it was
13 the first witness we heard, Detective
14 Par ker, Parker told us that he spoke to
03:20 15 Larry Fisher, to the accused, the
16 mor ni ng of February 3, 1969. That is
17 the morning, three days after Friday
18 mor ni ng when Gail M ller was killed. He
19 spoke to Fisher who told himthat he,
0320 20 that is Larry Fisher, lived at 334
21 Avenue O South... And | suggest it's
22 very significant now, it wasn't to the
23 police back then, but | suggest to you
24 knowi ng what we now know it is very
0321 25 significant that Larry Fisher was that
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1 time living at 334 Avenue O South, and

2 on Monday norning at 6:49 a.m he was at

3 t hat bus stop. That is the same bus

4 stop that Gail M|l er caught her bus to
0321 5 wor kK nost nornings."”

6 So | pause there. See, you said to us you

7 considered it a coincidence. He considers the

8 same thing significant.

9 A Well, and as | said, M. Wl ch, ask him why he --
0321 10 Q No, |I'm asking you.

11 A Why? | didn't run the trial. [t wasn't ny

12 prosecution.

13 Q Okay.

14 A What's more, the evidence we had, as | recall from
0321 15 t he Supreme Court, was that she frequently used

16 the N bus stop.

17 Q We'll get -- okay.

18 "You heard evidence as well early on

19 that Gail was killed about that tinme on
0321 20 Friday, January 31, really just yards

21 away, just yards away from the bus stop.

22 There is a red X |I'mreferring to, MW

23 Lord, there is a red X here, we were

24 told by any number of wi tnesses that the
0322 25 bus stop was on the southwest corner of
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20th Street and Avenue O. And if you
remember the evidence of Maria Trupej,
she was the |lady who is now getting a
little elderly, and as | recall her
testinony she said she remenbered each
morning a pretty young nurse wal ki ng
fromthe north and a constructi on worker
with a hard hat wal king from the south.
And remember this, Gail MIller lived at
130 Avenue O South, and her friend
Adeline Hall told us that to catch the
bus she would wal k south to that bus
stop. You renenmber Linda Fisher told us
that Larry Fisher took the bus and when
he did he wal ked north. It's for you to
say, but who do you think Maria Trupej
is tal king about? Because | suggest
this to you, Ladies and Gentlemen, if
Maria Trupej noticed Gail comng from
the north and Fisher comng fromthe
south, do you think Larry Fisher noticed
Gail comng from the north?"

subm ssion there would destroy, if

woul d destroy the entire Crown theory
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1 it on a different street; do you agree?

2 A Well, certainly the -- as |I recall fromthe trial

3 transcript, the theory I think was that she was

4 taking the N -- going to the N stop, that's why
0323 5 she was on Avenue N.

6 Q " m not going to debate that with you, but --

7 A | think that's the case isn't it?

8 Q No, it's not.

9 A Oh.
0323 10 Q Simon Doell is another issue that |I'm not going to

11 take the tinme.

12 A No, no, my point is that that was the theory of

13 how she ended up being going down that street.

14 Q Oh, yeah, Sinmon Doell, that's another story. Go
0323 15 to 297493:

16 "McCorriston, you will recall, found

17 Gail's purse. And he testified that he

18 found Gail's purse in the | ane behind

19 either 414 or 418 - 20th Street. The
0323 20 only point | want to make there is if

21 you go down the | ane and take a right

22 and then a left to get to Larry Fisher's

23 house, you wal k by that garbage can.”

24 s that sonmething you would have consi dered?
0324 25 A To be honest with you, |I'm not even sure what he's
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tal ki ng about there.
Al'l right.
| thought her purse was found in the garbage can
in the T alley. s that what we're tal king about?
Yes.
And then you take a right and a left to get to
Larry Fisher's house?
Yes. Anyway, |eave that --
Yeah.
"1l move on.
| would have to | ook at a map.
"Il nmove on, | don't want you to start |ooking it
up, but here's something which | think is very
significant. W' ve heard very nuch about the
cosmetic bag, okay, we've heard about it from
Ni chol John, we've heard about it from Ron W | son,
Cadrain testified to that, we have the conflict
bet ween David and Justice Tallis, it's been a
maj or factor, we've heard about it here over and
over again. | would |like you to see how the
prosecutors handl ed that piece of evidence:
"Now that little bit of evidence takes
on a little bit nore significance
because in exhibit P-19 ... there is

anot her bookl et of photographs but |
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1 won't make you scramble for it
2 photograph 14 in it was a photograph
3 taken of Gail's purse that was found in
4 t hat garbage can and you will see, and |
0325 5 will invite you to look at it at your
6 pl easure when you're deliberating, but
7 you will see the purse and all the
8 contents. One of the contents is a
9 cosmetic bag, and you will see the
0325 10 cosmetic bag right there below the
11 purse. The evidence of MCorriston was
12 Gail's purse was found in that garbage
13 bag (sic) and this photo depicts the
14 contents.”
0325 15 Turn the page:
16 "...and you can conpare it, if you w sh,
17 to the photograph.
18 Now, you m ght say well what
19 is that cosmetic bag have to do
0325 20 anything, it's not a big deal, but
21 Ni chol John, and a big deal was nmade of
22 it here, Nichol John in her second
23 statement, and |I'Il talk about that
24 second statenment nore, said a cosnetic
03:26 25 case was thrown out between Saskatoon
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1 and Rosetown. Well, it wasn't Gail
2 MIller's because we have Gail Mller's."
3 Now that's -- well, | mean, |'m having a
4 difficulty how this prosecutor can see it so
0326 5 clearly, same facts, we have the cosnetic bag,
6 it's in the purse, the one out on the road means
7 not hing, and yet in David Ml gaard's case it
8 means everything.
9 A Well, it could be because he had the DNA results
0326 10 t hat absolutely tied Larry Fisher to the nmurder.
11 Q But it shouldn't cause you to see the cosmetic bag
12 any differently should it?
13 A Well, first of all, I'"mnot sure | would say that
14 t hat necessarily excludes that as being a cosnetic
0326 15 bag she may have had. Certainly she had one in
16 her -- with her purse, maybe she had two, | don't
17 know, but the point is that the whole col our of
18 all of the evidence changes dramatically when you
19 know the results of that DNA, because it then --
0327 20 Q Shoul dn't the cosmetic --
21 A Maybe it won't for you, M. Wblch, but it
22 certainly does for ne. If I had known the results
23 of the DNA, the process in the Supreme Court would
24 have been very short.
0327 25 Q Well, | appreciate that, but why should it cause
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1 you to | ook at straight evidence and interpret it
2 di fferent ways; that is, the cosmetic bag was
3 al ways in the purse, it was always --
4 A A cosnetic bag was always in the purse.
0327 5 Q Thi s prosecutor says | ook, much ado about not hing,
6 because M. Beresh obviously made a big deal of
7 it, much ado about nothing, it's in the purse,
8 take a look at it, | adies and gentl enen.
9 A Yeah.
0327 10 Q That prosecutor is |looking at the same evidence as
11 you in the same factual circumstances.
12 A Well, see, M. Wl ch, that's not correct, it's not
13 in the same circumstances, it's with the very
14 different circunmstance that he now knows Larry
0328 15 Fisher is the one that raped Gail MIller and is
16 li kely the one therefore that murdered her, npst
17 l'i kely the one that nmurdered her.
18 Q You are saying you start with the presunption of
19 guilt and then evaluate evidence that fits the
0328 20 presunmption?
21 A He has the evidence to establish that Larry Fisher
22 raped Gail MIller and that puts a whole different
23 colour on all of the other evidence. It puts a
24 whol e different colour on Nichol John's evidence,
0328 25 it's usel ess. It puts a whole different col our on
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1 Ron Wl son's evidence, it's largely usel ess.
2 David Ml gaard isn't in the picture any nore and
3 so anything having to do with David M| gaard isn't
4 in the picture any nore.
0328 5 Q So what you are saying is that you can | ook at
6 obj ective evidence and it will be eval uated
7 differently whether you -- as to whom you presunme
8 to be guilty?
9 A The inference you draw from that evidence is going
0328 10 to be different depending on what facts you know,
11 and if you happen to know that Larry Fisher is the
12 one who commtted the rape, that allows you to
13 draw a very different inference with respect to
14 whet her David Ml gaard is involved. The case
0329 15 against Ml gaard was |largely circunmstantial wth
16 t he exception of those, whatever you call thens,
17 in the notel room and whatever you call what
18 Ni chol John said and W Ilson said, | mean, the sort
19 of confessions. At this point all of that was
0329 20 irrelevant, it was gone.
21 Q So you are saying the sanme objective evidence wil
22 be | ooked at differently depending on what you
23 t hink the conclusion is?
24 A No, no, M. Wl ch, what | said was the sane
0329 25 obj ective evidence, you will draw different
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1 inferences fromit depending on what the other

2 circumstances are, and if one of those other

3 circunstances is you know who raped the woman,

4 that's a whole different case.
0330 5 Q So you are saying that it's your view that if

6 M . Johnston | ooked at this evidence wi thout the

7 DNA, he would have formed a different concl usion

8 on the same point?

9 A No, he may very well have. | would note that the
03:30 10 Supreme Court of Canada didn't see it that way,

11 t hey thought there was a basis to prosecute David

12 M | gaard, and anple evidence upon which he was

13 convicted, and again, all of that evidence that

14 convicted him was somet hing that was | ooked at
03:30 15 wi t hout the know edge of who raped Gail Ml er

16 and, as | said before, had the police known that

17 t hen, David M| gaard, the purse, Nichol John, none

18 of them would have been of any interest to them

19 Q What |'m getting at is you are a prosecutor and
03:30 20 M . Johnston is a prosecutor, you are both | ooking

21 at the sane evidence. l'"mtrying to understand

22 how you could interpret it so differently.

23 A And |'ve just told you, because the case that

24 M . Johnston and M. Sinclair was | ooking at was a
0331 25 very different one.
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1 Q Well, let's | ook --
2 A It included the evidence that Larry Fisher was the
3 man who raped Gail Ml er.
4 Q Well, let's look at this if we could --
0331 5 A And this, | mean, the cosnmetic bag wasn't evidence
6 against Larry Fisher, it was nothing. That was
7 somet hing that Brian Beresh introduced to try and
8 prove that David M| gaard was the one who
9 commtted the nmurder, or at |east used that to
03:31 10 rai se a reasonabl e doubt.
11 Q Let's | ook at 297495:
12 "You will remenber as well when we're
13 tal ki ng about these early wi tnesses,
14 Rei d and Parker, Detectives Reid,
0331 15 Par ker, Penkala, Kleiv, they were, as |
16 recall, all asked as to whether or not
17 t hey saw any signs of a car being stuck
18 in that alley, and not one of them did.
19 Not one of them saw any signs in that
03:32 20 alley of a car being stuck."
21 Did the fact that there was no sign of a car
22 bei ng stuck cause you any concern when you were
23 handling this matter?
24 A Well, as | recall the evidence from the Suprene
03:32 25 Court, the evidence was that you wouldn't have
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1 seen anything anyway at the entrance to the alley

2 because either the snow was packed down, and you

3 are not going to see the result of anybody being

4 stuck there, or they didn't observe it.
0332 5 Q Ckay. Let's take a | ook at Nichol John:

6 "Now, | want to deal with the evidence

7 of Nichol John. This was the |ady who

8 remenbers nothing. And it's up to you

9 what you want to take of her evidence
03:32 10 but, of course, | have to deal with it

11 because it's before you, what to believe

12 of her statements back then because you

13 will recall she made two. One as a

14 sinple witness on March 11, 1969 when
03:33 15 she gave a recitation of what she and

16 M | gaard did, and the other guy. And

17 then on May 24 she gave anot her

18 statement . It was in that May 24

19 statement that she alleged she had seen
03:33 20 David M| gaard stab a woman. And |

21 suggest to you, Ladies and Gentl enen,

22 it's up to you, but | suggest to you

23 it's inportant that not one day since

24 May 24, 1969 has that |ady Nichol John
03:33 25 ever remenbered that happeni ng. She was
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1 on the stand for quite a while and, as |
2 recall her evidence, she indicated that
3 not one time before that had she all eged
4 she saw David M| gaard do anything and,
0333 5 as a matter of fact, not one time since
6 then. That was the only day in that
7 woman's |ife that she alleged she saw
8 David M | gaard do anything, and ny
9 friend suggests you should take a | ot
03:33 10 out of that. She has never nmade that
11 al l egation since.
12 The March 11 statement,
13 Ladi es and Gentl enmen, was read to you,
14 and | just want to read her recitation
03:33 15 of what happened when they got to
16 Saskat oon that day. March 11, 1969, a
17 little less than six weeks after Gai
18 MIler was murdered:"
19 It then follows a paragraph | won't read for the
03:34 20 record, unless |I'm asked to, which quotes from
21 the March 11th statenent about the arrival and
22 | ooking for Shorty, and then another paragraph
23 about driving around the block and com ng across
24 a convertible. He conti nues:
0334 25 "Now, in that statement, in the wtness
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0334 b5

03:34 10

11

12

13

14

03:34 15

16

17

18

19

03:35 20

21

22

23

24

03:35 25

Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38456

statement, that's the first and only
mention she makes of their first stop,
and it's behind a convertible stuck in
an alley. And you renmenmber M. Danchuk
just testified the other day, the fellow
who had such a hard time rememberi ng,
but the one thing..."
He,
...had was a statenment that he made in
1969. ...he testified that the alley he
was in if I'"mnot m staken was way aver
here, Avenue T. | digress. "1l come
back to that. But Nichol continues in
that first witness statenent..."
And she says, and anot her paragraph is quoted,
where it's com ng upon the Danchuks.
M . Johnston conti nues:
"Listen to this, Ladies and Gentl enen,
and see if it conpares to M. Danchuk's
evi dence..."
And then there's a paragraph from M. Danchuk
tal ki ng about the tow truck and being stuck.
Johnston continues:
"Now, when you | ook at her second

statement of May 24, she cl aimed that
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1 this happened after she saw David
2 M | gaard stabbing this woman. | magi ne
3 this situation; it is alleged here that
4 David M|l gaard did these things to Gail
0335 5 MIller, and noments | ater they stopped
6 to help a guy who is stuck and then they
7 hang around in the guy's house for an
8 hour or two, and you heard M . Danchuk
9 say the other day David M| gaard was the
03:35 10 chatty one. Does that make any sense to
11 you?
12 He al so said, you m ght
13 recall, that when they took himto the
14 tow truck and got the tow truck,
03:35 15 M | gaard had no money. Well, if he
16 killed Gail M I|Iler he had nmoney. And he
17 also had a lot of blood on him  The man
18 saw not hi ng. He did say that Ml gaard's
19 pants were ripped, the same as Nichol
03:36 20 says in this statement. Nobody has ever
21 quarrelled with that. But Ni chol says
22 specifically in this first statenment
23 M | gaard's pants were ripped. "I didn't
24 see any blood on anybody's cl othing".
0336 25 She says as well in this first statenent
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that's very significant, | suggest
because she sure didn't spend any tine
in jail before she gave this one."

So he's alluding to the fact that Nichol John was

kept in custody before she made the statenment.
“"Al'l during the morning we were in
Saskat oon..."

Next page,
"...the 3 of us were together and | am
sure that David or Ron never left me for
more than one or two m nutes that
mor ni ng. "

And that statement is corroborated, he says, word

for word by Danchuk.
"Then we go to the May 24, 1969
statement, the statement she has never
remenbered before or since. | suggest
t hat statement, Ladies and Gentlemen, is
riddled, riddled with evidence of the
suggestions that had been made to her.
"' m not saying this is an evil thing or
even that it wad done deli berately, but
| do suggest that statement of the 24th,
the one and only day in her life that

Ni chol John ever alleged David M| gaard
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1 did anything wong is riddled with

2 suggestion. She says, in tal king about

3 t he maroon handl ed knife:

4 "This knife was the same one of a group
0337 5 of knives that | was shown by M.

6 Roberts. "

7 She says:

8 "After we got to Saskatoon we drove

9 around for about 10 or 15 m nutes. Then
0337 10 we talked to this girl. This was in the

11 area where Sgt. Mackie drove nme around."

12 You'll remenmber when | asked

13 Sergeant Mackie, | said specifically,

14 "did you take her there or did she take

15 you there?" He said, "I took her

16 t here". So again, |I'mnot saying it's

17 del i berate, but she's 16 years old, she

18 has just spent two nights in the jug.

19 She didn't do anything wong. The only
0337 20 t hing she was doing was not inmplicating

21 David M | gaard.

22 She then says very

23 significantly, Ladies and Gentl enen,

24 because this is the part of the
03:38 25 statement upon which people junp:
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1 "We ended up stuck at the entrance to

2 the alley behind the funeral honme."

3 Sonmebody, one of the

4 wi tnesses, | think maybe it was Macki e,
0338 5 "' m not sure, wrote in hey, right at the

6 entrance to the alley behind the funeral

7 home, right across the street from where

8 Ms. Merriman ... lived. And you wil

9 remember the other day Ms. Merrimn
0338 10 said they called a cab for 6:55, and she

11 saw no one stuck there. And that was

12 steps away from her cab -- from where

13 her cab would have been. 6:55 a.m | f

14 Ni chol John's statement has any el ement
03:38 15 of truth, they had to have been stuck

16 right at the spot as Ms. Merriman

17 wal ked out of her house | ooking right at

18 them and she didn't see them because |

19 suggest it didn't happen. And | suggest
0338 20 it shouldn't come as a surprise to you

21 that it didn't happen because the one

22 and only time Nichol John in her

23 lifetime said it did was on May 24,

24 1969, after she had been talked to by a
03:38 25 nunber of police officers and spent two
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1 nights in the jug."
2 So the prosecutor is clearly saying it's not
3 true, that Nichol John was kept overnight in
4 jail, suggestions were made to her, etcetera,
0339 5 etcetera.
6 COWM SSI ONER Mac CALLUM: M. Wl ch, can |
7 just ask you one thing?
8 MR. WOLCH: Absolutely.
9 COWM SSI ONER MacCALLUM: Was the background
0339 10 to this address a suggestion by defence counsel
11 t hat they should accept the May 24th statement of
12 Ni chol John --
13 MR. WOLCH: Yes?
14 COWM SSI ONER Mac CALLUM: -- as raising a
03:39 15 reasonabl e doubt of Fisher's guilt?
16 MR. WOLCH: Yes. | think what happened if
17 |'mcorrect, and 1'lIl try and be -- hopefully I'm
18 precise. Crown counsel -- sorry -- defence
19 counsel asked that Nichol John's May 24th
0339 20 statement be ruled adm ssible.
21 COWM SSI ONER Mac CALLUM: Sure.
22 MR. WOLCH: The Crown said that you can't
23 put it in a vacuum because of the earlier
24 statement given should put it on a different
0339 25 light, and the trial judge ruled that both
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statements should go in.

THE COURT: Right.

MR. WOLCH: | think the Court of Appeal
said neither should have gone in. "Il get to
that, but | think they said neither should have
gone to the jury.

COWMM SSI ONER MacCALLUM:  Okay.

MR. WOLCH: But I m ght be wrong about

that, | don't know.

COWMM SSI ONER MacCALLUM:  Well, at any rate,
what | was -- what had just occurred to me, that
it was -- it then fell to M. Johnston to

di scredit the statement of Nichol John --

MR. WOLCH: Yes.

COWM SSI ONER Mac CALLUM: -- in order to get
Fi sher convicted?

MR. WOLCH: Yes.

COWMM SSI ONER MacCALLUM:.  Okay.

MR. WOLCH: Yes.

COWM SSI ONER MacCALLUM: Go ahead there,
' m sorry to interrupt, but --

MR. WOLCH: No, that's hel pful, thank you.

BY MR. WOLCH:

So:

"Remenmber Danchuk's evidence.
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He cited David Ml gaard as the chatty
one was ny note. ... as | recall
Danchuk' s evi dence he said these three;
two guys including M| gaard, a girl, and
anot her guy, were in his presence *from
between 7:30 and 7:40 until 9:30 or

10: 00. We are to believe that this guy
who has just commtted this offence
against Gail Mller is sitting

chatting with M. Danchuk sonme bl ocks
away. Sitting in the house talking to
himand his wife, with no noney.

Ni chol John also says in the
May 24 statement:"

about the cosmetic case. And he says:

"Well, | suggest, Ladies and
Gentlenmen, it's for you to determne it
wasn't there because we have it here.

Per haps the mpost significant
statement in this May 24 statement which
| suggest is a fantasy ... is the one on
t he second-| ast page where she says:

"l have not told anyone about
wi tnessing this murder. | didn't

recall actually wi tnessing a nurder
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1 until yesterday when | talked with
2 M . Roberts.'
3 Never recalled it before and has never
4 recalled it since, and | suggest it's
0341 5 because there is nothing to recall. She
6 can get hypnotized until the blue moon
7 comes out and there is nothing there to
8 recall.
9 You see, | suggest for the
0341 10 reasons | have ... gone over ... Nicho
11 John's statement cannot be true. And |
12 want to suggest it for one |ast reason
13 and one very inportant reason that what
14 she says in the statenment, and it's
0341 15 i mportant you remenber she has never
16 said it since, is that she saw M | gaard
17 with this woman that they had talked to
18 on the street beside the car and saw him
19 st abbi ng her, saw him stabbing her, and
20 draggi ng her around the corner down the
21 all ey. ... Well, Gail MIler has no
22 stab wounds in her dress, there are no
23 stab wounds in the back of her dress,
24 the wounds inflicted to her back were
0342 25 inflicted after her dress was off and
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after her coat was back on. There is no
ot her expl anation.™
And then he goes on to continually talk about how
her statement can't be true, the Merrimans woul d
have seen it, and then he says:
"And for the reason that she was
obvi ously suggested to over and over and
over in the course of the statement and
finally for the reason that 'I didn't
even remember witnessing this until |
spoke to M. Roberts'.™
So your prosecutor there, |ooking at the sane
evidence, is saying "this is ridicul ous". " m
interested in why you didn't ook at it the same
way ?
Well, | didn't have the same information that
M . Johnston did.
Well you had M. Merriman?
At the end of the day, you know, you argued al
those things in the Supreme Court --
No, no, that's not ny question, M. Brown.
Her evidence was what it was.
M. Brown?
He takes a different view of it.

No, I'mnot -- |I'm asking you why you, why you
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1 t hink, as the prosecutor, you couldn't see what he
2 saw in terms of the incredibility of the story,
3 the fact that the Merrimans would have had to have
4 seen this thing if it had happened, how ridicul ous
0343 5 it is that "I now remenmber, out of the blue, a
6 murder”, it went through a coat and not through a
7 dress? |'m not going to repeat everything there,
8 it's very powerful, but I'"mjust wondering why you
9 didn't see it? | mean, surely, DNA doesn't change
0343 10 any of that?
11 A No, it doesn't change any of that, but it does
12 change the lens that you |look at all of this
13 evi dence through, it changes it very
14 substantially.
0343 15 Q Do you think it should?
16 A Well are you saying that, if you know substantia
17 and very inportant new facts, that doesn't change
18 how you interpret other things?
19 Q wel | - -
0344 20 A Of course it does.
21 Q Well, ook at the next paragraph here:
22 "We are to ...",
23 A The point | would make with respect to Nichol
24 John -- and | think I may have made it to
0344 25 Ms. McLean -- is, at this point, we know she did
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1 not see -- or she did not see anything, so we know
2 that's -- or didn't see David M| gaard doing
3 anything, so we know the, you know, slashing her
4 besi de the car and all of that is false, we know
0344 5 t hat now.
6 Q well - -
7 A Absol utely know that now.
8 Q -- aren't we sort of --
9 A Because the DNA evidence proves it wasn't David
0344 10 M | gaard.
11 Q But aren't we supposed to evaluate it fairly, and
12 | ook at the absurdity of it, or --
13 A You look at it in the context in which it occurs
14 and the context in the case we had in the Supreme
0345 15 Court, and you argued all of these things, and the
16 Supreme Court didn't jump to the conclusion that
17 you now want .
18 Q |*"'m dealing with the prosecutor's role, you are
19 t he prosecutor, that's what | am asking you?
0345 20 A And we | ooked at it, and it went to the Suprene
21 Court on the basis of it is what it is, some of it
22 is corroborated by what W I son says, by where
23 things are found, it's there.
24 Q Carrying on:
0345 25 "We are to believe, if you believe
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1 Ni chol John, that David M| gaard
2 commenced this attack when their car was
3 stuck. What, did he rape and murder
4 Gail MIler and then come back and push
0345 5 the car out and then drive a couple
6 bl ocks and stop and help push somebody
7 else out? It's ridiculous. It's
8 transparent in its lack of credibility.
9 But | don't want you to get distracted
0345 10 by it, I"'mconpelled to deal with it
11 because it's been tendered as evidence
12
13 A Well, that's M. Johnston's view.
14 Q It is --
0345 15 A Obvi ously Bobs Caldwell didn't take that view, |
16 didn't take that view, Eugene WIlliams didn't take
17 that view, Eric Neufeld didn't take that view, --
18 Q But do you agree it's the correct view?
19 A -- all of them prosecutors.
0346 20 Q It is the correct view, isn't it?
21 A Well, now that we know who comm tted the nurder,
22 yes.
23 Q Well, wasn't it patently absurd to begin with?
24 A Well, | wouldn't say it was patently absurd, no.
0346 25 Q | mean M. Johnston says it was transparent,
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1 anybody can see?
2 A Well, that's M. Johnston's characterization of
3 it, if you want to know why he characterized it
4 that way call him?
0346 5 Q No, I'minterested in why you didn't characterize
6 it that way or see any problems with the evidence
7 t hat you were relying on?
8 A Well | didn't say we didn't see any problems with
9 t he evidence that we were relying on, there were
0346 10 problems with the evidence in the Supreme Court,
11 there were problems with the evidence that showed
12 up at trial, and one of them was Nichol John.
13 What do you make of that, how does that go before
14 a jury?
0346 15 Q Okay. Now M. Johnston says he wants to talk
16 about real evidence:
17 "And | want ... to recall the evidence
18 of (V1)--- ...",
19 if you can turn the page:
03:47 20 ... (V1)--- (V1)-, (V2) (V2)--, and
21 (V8)-- (V8)---. These are the three
22 women that we know with certainty Larry
23 Fi sher raped. W know that wth
24 certainly because with respect to two of
0347 25 them ...",
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1 there were convictions that were recorded and he

2 was convicted of (V8)---. It tal ks about:

3 "... introducing evidence of sim/lar

4 fact, and His Lordship talked to you a
0347 5 little bit about this just even before

6 we called the evidence, we are not

7 asking you to find that M. Fisher is

8 the type of guy to do this. That has

9 nothing to do with the tendering of this
0347 10 witness and is it is wong for you to

11 consider it that way. W are asking you

12 however, to consider as a result of

13 those simlar acts that he is the very

14 person, the very person who raped and
0347 15 killed Gail MIller. These offences,

16 Ladi es and Gentlemen, with respect to

17 oo (V2)-- ... (V1)-, and ... (V8)---,

18 we suggest are strikingly simlar to the

19 rape and murder of Gail MIller."
0348 20 That's somet hing you wouldn't agree with?

21 A Again, that's M. Johnston's characterization,

22 |'ve already told you m ne.

23 Q It's also consistent, | suppose, with the judge's

24 ruling that it was adm ssible?
0348 25 A Yes. Well, | don't know that the judge found it
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1 was strikingly simlar, why didn't he include the
2 others if they were strikingly simlar?
3 Q Yeah, well, we'll deal with that. And here's, |
4 suppose M. -- he is talking about M. Beresh's
0348 5 argument, which is fairly consistent with your
6 position:
7 "My Learned Friend says
8 they're different. Well, of course they
9 are. They took place on different dates
0348 10 and they were different women. There is
11 al ways differences. The significance
12 here, from our perspective, is not the
13 differences but the simlarities.
14 Because renenber this, we suggest these
0349 15 are some of the simlarities, around the
16 same time (V2) and (V1)--- were raped |
17 think in October and November of 1968,
18 just of couple of months before Gail
19 MIller, they were raped just a few
0349 20 bl ocks away from Larry Fisher's house.
21 Where was Ms. Gail MIller was raped and
22 killed. They were raped in residential
23 areas, and this is sonmething that |
24 suggest you m ght find strikingly
0349 25 simlar, in residential areas where
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1 there are houses all around and people

2 all around. Now, nmy friend says she

3 must have been in a car and nobody heard

4 her scream ng. Well, nobody heard (V2)
0349 5 (V2)-- scream and nobody heard (V1)---

6 (V1)- scream  And why do you suppose

7 that 1s? Because Larry Fisher had his

8 hand over their mouths and a knife at

9 their throat. Whuld you scream? Maria
0349 10 Trupej had that figured out when she

11 said to ny friend 'How are you going to

12 screamwith a knife to your throat'.

13 And we know Gail M Iller had a knife to

14 her throat, with all too much certainty.
0349 15 You see, | suggest the

16 striking simlarities include the

17 residential area, the time, the

18 | ocation, the fact that they were

19 attacked on the street and pulled down
0350 20 an alley with a knife to their throat,

21 from behind, with a hand over their

22 mouth. And |I'm going to cone back to

23 t he hand over the nouth because when you

24 | ook at the photographs of Gail MIller's
0350 25 dead body and renember Penkal a's
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1 evi dence of how her mputh was scrunched

2 up, | suggest you will know why.

3 And of particular interest, |

4 suggest, Ladies and Gentlenmen, in those
0350 5 ot her rapes is the fact that (V2)

6 (V2)--, (V2)----- , and (V1)--- (V1)-,

7 with each of them he attacked them on

8 the street, dragged them down the alley

9 in the way | suggested, and then, and
03:50 10 then in a residential area, ordered them

11 to take their clothes off, to take their

12 coat off and lay on it.

13 Now, if you want an

14 expl anation for how Gail MIller came to

15 be stabbed with her dress off and her

16 coat on, look to those people, because

17 they too were ordered to take their

18 clothes off and lay on their coat.

19 What is strikingly simlar is
0350 20 the fact that Larry Fisher in those

21 ot her rapes was prepared to take those

22 ki nds of risks, those kinds of risks

23 just to strip these wonmen down, in a

24 residential area, with his hand over

25 L

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38474
1 her
2 "... mouth and a knife to their throat.
3 (V1)--- (V1)- said that she
4 was raped on October 21st ...",
0351 5 now | won't go through this but it goes through
6 all the facts of (V1)--- (V1)-; -- if we can
7 scroll down -- then we have (V2) (V2)----- , and
8 it goes through all or sonme of the facts, at
9 | east, of her statenent; and then (V8)-- (V8)---,
03:51 10 it goes through her facts. And then he says:
11 "Now, our position with
12 respect to those, Ladies and Gentl emen,
13 are that there are striking simlarities
14 bet ween the acts, that is between the
0351 15 rapes of those three women and the rape
16 and murder of Gail MIller. The value of
17 the simlar fact evidence is that it
18 tells us, | suggest, what happened to
19 Gail MIler. If you want to know how
0351 20 Gail MIller got to that alley where her
21 body was found; ask ... (V1)- ... (V2)--
22 oo (V8)---. If you want to know how
23 Gail MIler got her face all scrunched
24 up; ask those three wonen. I f you want
0351 25 to know how Gail MIller came to have her
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1 dress down and her coat on; ask

2 (v2)-- ... (V1)- ... and ... (Vv8)---.

3 And If you want to know why no one heard

4 Gail MIler scream ng; ask those three
0351 5 woman. In each assault it was the same

6 type of weapon, in a residential area,

7 and on each occasion he made them

8 di srobe and |l ay on the coat. Not with

9 (V8)-- (V8)---. He told her to take her
0352 10 coat off but they never got that far.

11 | suggest that it's

12 i mportant, Ladies and Gentlemen, that

13 these women, |I'm now referring to

14 (V1i)- and ... (V2)--, were strangers.
0352 15 They may very well be living today

16 because they were strangers to Fisher.

17 | suggest to you, Ladies and Gentl enen,

18 fromthe evidence of ... Trupej and

19 Humen that Gail Ml ler and Larry Fisher
0352 20 took the sanme bus and consequently if

21 they weren't introduced to one another,

22 |i ke Tony Humen, they very likely

23 recogni zed one another, and | suggest

24 that that's why Gail Mller is dead. My
0353 25 friend suggests these other wonmen
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1 weren't stabbed, and he's right, they

2 were just threatened to have their

3 t hroat cut. But he didn't know them

4 And he went to work on the same bus with
0353 5 Gai | . Ms. Trupej, as | recall it,

6 described it as each norning. And you

7 may find, it's up to you, but you may

8 find Larry Fisher determned it was

9 either kill Gail MIller or get caught.
0353 10 Because how could you rape a person who

11 knew you to see you? Then what are you

12 going to do, let her go? |If you weren't

13 going to kill her you wouldn't pick

14 sonebody you knew. You woul dn't pick
0353 15 sonmebody you rode on the bus with."

16 Well there's, there is the use that M. Johnston

17 makes of simlar acts, and | take it you would

18 di sagree with that?

19 A | disagree with his characterization that all of
0354 20 t hat proves Larry Fisher raped Gail Ml ler. | t

21 only does that when you line it up with the DNA

22 evi dence.

23 Now the | ast part that you

24 read about him attacking sonmeone he knew, that's
03:54 25 my reasoning for why, if you know who raped Gai
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1 MIler, you know who killed her. If you know it's

2 Larry Fisher, the guy she took the bus with for

3 several months in a row, that's why he killed her.

4 Q | guess |I'm having trouble with -- and | don't
0354 5 want to be unfair to you -- but I'm having trouble

6 with the suggestion that we get the concl usion

7 first --

8 A Well, M. Wlch, you are starting --

9 Q -- | haven't finished the question -- we get the
0354 10 conclusion first and then interpret the evidence

11 to fit the ultimte conclusion?

12 A M. Wbl ch, you are starting first of all with the

13 presunmption that the DNA evidence and that is

14 irrelevant to how you assess the other evidence,
0354 15 and I'mtelling you it's not. You | ook at what

16 you've got, all of what you have got, and you make

17 your assessments on the pieces of evidence based

18 on that.

19 And, second, you are assum ng
03:55 20 t hat every prosecutor sees everything the same

21 way, and that's sinply not the case. And |' m not

22 sure, even today, given what the Supreme Court has

23 said in Handy and Shearing, that that fresh

24 evi dence application would turn out the same way,
0355 25 because they seem to have raised the bar back up
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1 gquite substantially with that, with those cases.
2 Q They were both considered in the Court of Appeal
3 in this case; weren't they?
4 A Umm, yes they were, and the Court of Appeal
0355 5 t hought that you probably got by that. But agai n,
6 if you're |l ooking at that, the Court of Appeal is
7 al so | ooking at the DNA evidence, which wasn't
8 chall enged in the slightest.
9 Q Ch?
0355 10 A And the DNA evidence said it's Larry Fisher.
11 Q Well, no, it was certainly tried to be chall enged
12 by M. Beresh?
13 A It wasn't touched.
14 Q Oh, it wasn't touched, but it was tried to be?
03:56 15 A Well, he did, but --
16 Q Well, and --
17 A -- 1 think it blew up on him
18 Q And you keep nmentioning Handy and Shearing?
19 A Handy and Sheari ng.
0356 20 Q Wasn't that a collusion case?
21 A Well that, | mean, that was one of the issues they
22 had to deal with.
23 Q It was consensual sex, --
24 A Arguably.
03:56 25 Q -- arguably?
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1 A Possi bly. It seems to ne that was the situation

2 where they'd had a relationship before?

3 Q Yeah, and -- but the two women knew each ot her.

4 A Oh, yeah, right.
0356 5 Q It's totally different?

6 A Well, no, there's elements of the idea that a few

7 simlarities don't a simlar fact evidence case

8 make.

9 Q But Justice Allbright would have been aware of
03:56 10 t hose cases?

11 A Umtm, | rather doubt it. When was that trial? I

12 think this trial was run before those cases cane

13 down.

14 Q Around the same tinme, | think. We' Il check that,
0356 15 but --

16 A Well, very shortly after those cases came down, --

17 Q We'll get to that.

18 A -- at the end of this trial. But no, it seenms to

19 me they were before, they are in the m ddle,
0357 20 between the trial and the Court of Appeal, but

21 it's --

22 Q | want to deal with another little bit of

23 evi dence, 297507. | think M. Beresh actually

24 call ed Kenny Cadrain, if you can believe it. Down
0357 25 here:
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1 "You know, M. Fisher through
2 his counsel strenuously attacked the
3 credibility of Linda Fisher, John
4 Patterson and Pat Alain, and then to
0357 5 support his theory he puts Ken Cadrain
6 on the stand. Ken Cadrain was a child
7 when all of this happened. He says you
8 shoul d believe Ken Cadrain. Kenny
9 Cadrain was five years old when all this
03:57 10 happened and he gave no statenent, as
11 far as | know of, to anyone until about
12 1990. In his statement to Pearson he
13 said specifically, "I never seen
14 tattered clothes or blood'. | never
0358 15 seen tattered clothes or bl ood. But by
16 1993 in the statenment he gave that had
17 changed. Now he says he saw bl ood and
18 he saw M | gaard go out the back door and
19 back in. Today, or the other day when
03:58 20 he testified, now he remenmbers seeing a
21 gar bage truck. "I remenber this garbage
22 truck'. The man is remarkabl e. Hi s
23 menory is inmproving as time goes on. I
24 was joking with Sinclair, | said you
0358 25 call himto the stand a couple nore
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1 times we'll solve the Lindbergh

2 ki dnappi ng. "

3 A rather colourful way of assessing Ken Cadrain,

4 but certainly ridiculing the absurdity of relying
0358 5 on a five-year-old now in his twenties to have

6 any probative val ue. Unm, any conment on that at

7 all?

8 A Well, at that point, his job was to do whatever he

9 could to discredit that because that was being --
0358 10 t hat was the evidence being called to put the

11 David M | gaard theory before the Court and, of

12 course, that wasn't where he was going at that

13 poi nt .

14 | woul d point out however,
0358 15 just for your information, that M. Johnston has

16 prosecuted child sexual abuse cases where he has

17 cal |l ed people who have indicated they were abused

18 when they were very, very young and are testifying

19 a decade or two later, so it's not that you never
0359 20 believe them

21 Q Well, fine.

22 A In this instance he had a reason for attacking the

23 credibility or the reliability --

24 Q M. Brown, --
03:59 25 A -- of that w tness.
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-- is there not a big difference between a child
being able to recall some adult nolesting their
body as conmpared to a child being able to recal
whet her somebody cane and went on a particul ar
day, do you not see a major difference?
Ken Cadrain said that he remenbered that, that was
put before the Supreme Court for what it was
worth, and again, it was corroborated by the
notion that David M| gaard had changed his clothes
t here.
OCkay. Just carrying on:
"1 want to talk about Linda
Fi sher ... because she said -- you m ght
remember Linda's evidence, on the day of
Gail MIler's murder Larry Fisher was
supposed to be at work and he wasn't.
He was at home in his dress clothes,
freshly showered when she awoke between
9: 00 and 10: 00 that nmorning. She said
under oath, they had an argument and she
not seriously, and | suggest it's for
you to say, but | suggest she said to
him not seriously 'you probably killed
that nurse'. And you will recall his

response to her, as described by Linda,
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1 | think she said something |like the

2 col our drained from his face or he

3 appeared shocked or something |ike that.

4 My |l earned friend says Linda, if she was
0400 5 telling the truth, would have nentioned

6 that to the police. Well why, she

7 didn't blame himat the time. She told

8 us that. She was mad at him for being

9 out all night. She made the accusation
04:00 10 in a monent of anger. She even said

11 when he | ooked so shocked she backed off

12 because now she felt bad, she thought

13 she had gone too far. My friend says

14 she is just vindictive. Well, is that
04:00 15 vindictive? | suggest, and it's

16 entirely up to you, but | suggest

17 Ms. Fisher was very forthright because

18 she never tal ked about scratches or

19 brui ses or m ssing any bl oody cl othes or
04:00 20 any of that stuff, she said to the

21 contrary, 'l said that to himl didn't

22 even mean it.""

23 So he is |l ooking at her as being forthright while

24 you are saying that her not saying there was that
0401 25 supported his case. Do you see the difference?
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1 A Oh, | can see the difference, and | can understand
2 why he would be arguing a different tack.
3 Q Goi ng down to here:
4 "It was only after that she found out
0401 5 about the rapes that he was comm tting
6 in Saskatoon and then |ater the rape in
7 W nni peg, and she testified that it was
8 around 1980, and | recall and again His
9 Lordship will have better notes, but |
0401 10 recall her saying that she thought he
11 was getting out or something, and this
12 was buggi ng her so she had -- she drove
13 to the police station or her boyfriend
14 or somet hing drove her to the police
0401 15 station at four o'clock in the norning
16 in 1980, she had been drinking and she
17 gave this statement to the police.
18 Well, you know, when you think about it
19 first, you think she's just -- she's
04:02 20 hal f -1 oaded, it's 4:00 in the nmorning,
21 ' m sure that's what the police officers
22 t hought because he didn't do anything
23 with the statement, but he kept it. And
24 "1l suggest something to you, Ladies
25 and Gentl eman, Linda Fisher has not
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1 wavered significantly from that

2 statement that she gave in 1980 to this

3 day, and she has been called upon to

4 testify and talked to a | ot of people
0402 5 about it, and | suggest she has not

6 wavered in any significant way. I

7 suggest the evidence proves that she has

8 not wai ved because ny friend certainly

9 had an opportunity to cross-exam ne her
04:02 10 on it."

11 So Linda Fisher is being assessed very, very

12 differently by one prosecutor, here, as to you

13 assessed her back then?

14 A Yes. Now, after the break, M. Johnston continues
0403 15 down here. He tal ks about Linda Fisher and her

16 credibility, I won't read that, but if we can go

17 down to the next page.

18 "As | recall fromthe evidence, the

19 first time anybody raised the spectre of
04:03 20 Larry Fisher in regards to the Gai

21 MIler murder was in 1990. ... between

22 1969 and 1980 to the best of our

23 knowl edge from this evidence, no one

24 connected him except Linda, and her
04:03 25 voi ce went unheard. The only thing she
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1 did was go down to the police station in
2 1980 and give a statement. And | say
3 it's significant because she has never
4 wavered significantly from that
0403 5 statement. And nobody el se ever
6 connected them until 1990. Li nda
7 Fi sher's evidence is significant for
8 several reasons. She says Larry Fisher
9 was at home the day Gail M Il er was
10 mur dered and was supposed to be at work.
11 You will recall M. Fisher told
12 Detective Parker that he was at work not
13 at home. Li nda Fisher says she accused
14 hi m of the murder and stopped himin his
04:04 15 tracks. She says additionally that she,
16 with Larry Fisher, bought a knife
17 simlar to the murder weapon at the OK
18 Econony, and that these two itenms ...",
19 he identifies P-18 and, perhaps erroneously,
04:04 20 P- 15.
21 "Now, it may be ny fault,
22 Ladi es and Gentl emen, because | know in
23 guestioning her there may have been sonme
24 confusi on about these knives, and | want
04:04 25 to talk a little bit about ny
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1 recoll ection of Linda's evidence.
2 Li nda Fi sher has maintai ned
3 fromthe first day and continues to
4 mai ntain that the knife she m ssed was a
0404 5 wooden handl ed paring knife with rivets
6 init. She has never said anything
7 different, and you may have been
8 confused about that. His Lordship will
9 correct me if 1I'"mwong, but Linda
04:04 10 Fi sher has mai ntained from day one that
11 the knife she mssed was a wooden
12 handl ed paring knife with rivets, not
13 this knife. She did however testify
14 that at the prelimnary hearing, you
04:05 15 heard that was back in January of 1998,
16 she was for the first time, for the
17 first time shown this knife handle and
18 t he blade, and it was then she said
19 ' Good heaven's, we had a knife |ike
04:05 20 that, Larry and | bought it at the OK
21 Econony. She never, ever claimed and
22 didn't claimon the stand that she was
23 tal ki ng about the sanme knife. Clearly
24 the knife she described as believing was
04:05 25 m ssing was a different one, wooden
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handle with rivets. But when she was
shown the knife for the first time she
said that was "simlar to one Larry and
| bought at the OK Econony.'

I|f you remember there was a
bit of to-do with Eugene WIIlianms and
whet her she was shown a photo or not.
And when | questioned Linda Fisher | put
this question to her, | said, 'Do you
remenber the interview with Eugene
WIlliams?' she said '"Yes'. And | said
did Eugene W I Iliam ask you these
guestions and did you give these
answers:

Q Ckay. | "' m produci ng and showi ng to
you this document which is entitled
"murder still wunder investigation

and ask you to | ook at that. \%Y,
guestion is, have you ever seen this
document before?

The answer is no. | said: 'Linda did

you hear the question and say the answer

yes
The next question is:

Q It reads; the police department are
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1 interested in learning from any
2 househol der that may be m ssing a
3 paring knife of this description;
4 kitchen paring knife, 6 inches in
0406 5 | ength, maroon handl e, made in Japan.
6 Anyone having information Kkindly
7 phone ...",
8 a certain number.
9 'Bel ow that is a depiction of a
04:06 10 paring knife. At the time that you
11 went to the police did you know that
12 a blade froma paring knife had been
13 found underneath the victim s body?'
14 She said no. | said 'Linda, were you
04:06 15 asked that question and did you give
16 that answer'? Now | sinply say this,
17 Ladi es and Gentl emen, that question from
18 Linda, if you accept her evidence
19 i ndicates that it was this document that
04:06 20 was shown to her. Now | simply ask you
21 this; she is shown this document, she
22 doesn't recognize it, she is shown this
23 item and says she does. | leave it to
24 you but, | suggest, it's not
04:07 25 unreasonabl e that a person doesn't
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1 recognize this and m ght recogni ze the
2 real thing. But | do want to suggest to
3 you that Linda Fisher has never, ever
4 claimed they were one and the same. The
0407 5 kni fe she has always tal ked about was a
6 wooden handl ed knife with rivets. This
7 is a different knife. She tal ked about
8 two different knives.
9 | suggest to you when it
04:07 10 comes to Ms. Fisher and when it comes
11 to John Patterson, that their evidence
12 stands alone. There is no evidence to
13 the contrary before you and you are
14 entitled to consider that when you are
0407 15 deci di ng whether or not to accept it."
16 So this Crown attorney puts a | ot of weight on
17 Li nda Fisher and, | won't go through it all, and
18 John Patterson as well, and are you saying it's
19 because the end result causes prosecutors to | ook
0407 20 at people's evidence differently?
21 A No, I"'mtelling you that it's the evidence in its
22 totality that causes prosecutors to assess their
23 cases differently. Had we had, you know, had
24 Eugene W I liams and Ron Fainstein and Rob Frater
04:07 25 and Eric Neufeld and |I had all that, the Larry
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1 Fi sher DNA evidence, in the Supreme Court, we
2 woul d have seen it differently too.
3 Q You nentioned Ron Fainstein and Robert Frater;
4 what was their position?
0408 5 A Their position on what?
6 Q At the Supreme Court reference? Were they --
7 A Well they --
8 Q -- partisan or non-partisan?
9 A Well in -- they were there to assist the Court,
04:08 10 but I'"m aware of the fact that they didn't take
11 any different view than what we had.
12 Q Well, Fainstein actually cross-exam ned Davi d?
13 A Well, he started to, and isn't that at the point
14 where the Chief Justice rem nded himthat they
0408 15 were basically there just to assist the Court?
16 Q Woul d you accept that Fainstein and Frater were,
17 let's say, on the same side as you?
18 A Oh, | would think that's a fair characterization,
19 yes.
04:09 20 Q Just go to 297538. Just as interest, here's how
21 M . Johnston ended his address to the jury:
22 "... Ladies and Gentlemen, | say wth
23 respect, it's time to | eave David
24 M | gaard al one. Finally let's |leave him
04:09 25 in peace because, | suggest, knowi ng
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1 what you all now know that the verdict

2 you ultimately come to will be the just

3 and proper one."

4 | take it you would agree with that?
0409 5 A Yes. | think David M| gaard' s potenti al

6 cul pability was the only real defence Larry Fisher

7 had. The attenpt to discredit the DNA, if |

8 recall correctly, blew up in his face.

9 Q So | just -- well, I"lIl leave it for now, but I'm
o410 10 interested in how -- or your point you make about,

11 when you know the end result, you | ook at specific

12 evidence differently, | mean --

13 A No, no, when you have all of the evidence you | ook

14 at the specific parts differently, and I don't --
0410 15 | mean suppose, for whatever reason, the jury had

16 come in and said "not guilty" at the Fisher trial,

17 t hat woul dn't have changed nmy m nd.

18 Q No, but what | am saying is |I'm having a very hard

19 time comng to grips with the idea that, if Nicho
0410 20 John's evidence is not worthy of belief, why

21 that's influenced as to whether you have DNA or

22 not ?

23 A Wel |, because you cone to the conclusion that it's

24 not worth any credit because you know all of the
0411 25 evi dence, you know that Larry Fisher is the one
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1 who raped Gail MIller, and therefore you know
2 Ni chol John's evidence can't be true.
3 Q But why can't you form the same opinion just
4 assessing the frailty of the evidence, --
0411 5 A wWell, --
6 Q -- assessing the nonsense of the evidence?
7 A -- and you can look at its frailties, and
8 certainly those were before the Supreme Court and
9 t hey were argued before the Supreme Court, but at
0411 10 the end of the day it was what it was.
11 Q |'m zeroing in on the prosecutor, |I'minterested
12 in the prosecutor's assessnment of this case,
13 because how a prosecutor | ooks at his case is a
14 great influence on whether a m scarriage of
0412 15 justice occurs or not?
16 A Quite true, but the point | would make, M. Wbl ch,
17 is you don't take a single piece of evidence, | ook
18 at it in isolation and then decide, well, there's
19 a flaw here, discard it, then go the next piece of
0412 20 evi dence, look at it in isolation and discard it,
21 you |l ook at all of your evidence together. Now,
22 obviously if there's a piece of evidence that is
23 totally unreliable, you will discard that, but
24 everything is |looked at in ternms of the whole
0412 25 case, it's not | ooked at piecenmeal.
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1 Q Well, I"mstill astounded by your assertion that

2 you think Nichol John may have seen sonmet hing

3 after hearing M. Johnston --

4 A | mean, | don't know whet her she seen something or
0412 5 not. What | am absolutely sure about is she

6 didn't see David M I gaard do anything. Now,

7 whet her she saw sonebody el se, whether she got out

8 of the car, if they got stuck, | don't know, it's

9 i mpossi ble -- how do you probe someone's evidence
0413 10 when their only response is | don't renmember.

11 Q Woul dn't you |l ook at the circunstances of how the

12 statement took place, wouldn't you | ook at her

13 original statement?

14 A Yes, we | ooked at all of that and the arguments
0413 15 t hat Johnston made were the kinds of things that

16 were put to the Supreme Court and the issues

17 t aken.

18 Q You keep taking refuge in the Supreme Court.

19 A No, no.
0413 20 Q | "' m aski ng about you.

21 A ' m simply pointing out that those arguments were

22 made and they are arguments you can make and there

23 were counter arguments that you can make and at

24 the end of the day it's for the court to decide
0413 25 what they are going to do.
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Q OCkay, | want to turn, and |'m heading towards the
end you will be happy to know.

A It's all pensionable service, M. Wl ch. ' m here
this evening anyway.

Q | appreciate that.

A |'m staying at a motel with a bar right across the
driveway from ne.

Q Okay. Per haps you'll make a statenment tonorrow.
But anyway, we'll |eave that. If we can --

COMM SSI ONER Mac CALLUM: Pl ease leave it to
me, would you.
BY MR. WOLCH:

Q Can we turn to 307464, this would be the Crown's
factumin Larry Fisher's appeal, and this is doc.
| D number 3074-- is that a six?

A It |ooks like it.

Q 60. Now, do you know who prepared the factun?

A Tony Gerein, Anthony Gerein.

Q Okay. He's a very conpetent prosecutor?

A Yes.

Q He provides a summary starting at, on page 464:

"On January 31 ... Gail MIller resided
in a room ng house at 130 ... O ...
wor ked as a certified nursing

assi stant. ..
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1 Ms. Mller usually took the
2 bus to and from work, catching the
3 "Route 2" bus which travelled east on
4 20th St. to downtown Saskatoon. She
0415 5 woul d normally wal k south on Ave. O to
6 20th St. and catch the bus at that
7 | ocati on. Her shift at City Hospital on
8 January 31 began at 7:30 a.m
9 Gail MIler was |ast seen
0415 10 alive between 6:35 and 6:45 a.m on
11 January 31, 1969... She was | ooking out
12 t he wi ndow onto Avenue O. ...ready to
13 go to work and was dressed for that
14 pur pose. "
0416 15 Now, |'m just wondering, the evidence here, and
16 the evidence has al ways appeared to be, that Gai
17 M Iller would logically |eave her door, go up
18 Avenue O and get to the bus stop. Were you ever
19 troubled by the fact that the Crown's theory
0416 20 depended on her going up Avenue N?
21 A Not particularly, no. | mean, | recall exam ning
22 t he diagrams that we had and the |ogical route for
23 her to go would be out the front door and up O
24 but that doesn't nmean she can't take a different
0416 25 route fromtime to tinme.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38497
1 Q Well, it's 40 bel ow.
2 A Well, it's not like it's a hugely |onger trek.
3 Q But did you ever question that at all, |ike, say,
4 why woul d she?
0417 5 A | mean, you question it in the sense that you | ook
6 at it and say, well, don't have an expl anati on,
7 but not i nmpossi bl e.
8 Q Didn't shake you a little bit on the Crown's
9 t heory?
0417 10 A No .
11 Q And getting back to the fact that the Merriman's
12 didn't see anything, that wouldn't shake you
13 ei ther?
14 A Well, that, | mean, the Merriman thing was a
0417 15 little bit nore of a concern, but again, you
16 adjust the times a little and it can fit.
17 Q She's | eaving between 6:35 and 6:45, they are
18 | ooking out at 6:55 and Gail never gets to the bus
19 st op.
0417 20 A Yes.
21 Q It's not a very big wi ndow.
22 A No, |I'm not arguing that he had an hour to commt
23 the crime, or that the Crown's theory was that he
24 had an hour to commt the crime, and frankly, I
0418 25 mean, if a jury was going to have a reasonable
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1 doubt based on the evidence in that case, the tine
2 numbers woul d be where it should have been | woul d
3 have thought.
4 Q Can | take you to 467:
0418 5 "Before and after Gail MIller's death
6 t he Appell ant attacked seven other women
7 in highly simlar fashion, sometimes
8 wi thin blocks of the very spot where
9 Gail MIler was killed. The evidence of
0418 10 three was admtted as simlar fact at
11 trial."
12 You'll find that your counsel, Crown counsel was
13 arguing that the judge should have let all of
14 them in, that he erred?
0418 15 A Well, yeah, but again, that's in the context of
16 defendi ng the fact that some of them were let in.
17 | suppose the notion there is that the best
18 defence is a good offence. Did you say seven?
19 Q Yes.
0419 20 A Before the Gail M Il er nmurder?
21 Q No, before and after.
22 A Oh, okay.
23 Q If we can go to 481, one of the grounds advanced
24 was that:
0419 25 "The Learned Trial Judge was correct in
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telling the Jury to disregard David
Ml gaard's ... conviction for the nurder
of Gail ... Mller."

And here's Beresh's position:
"To effectively present this defence
[that David M lgaard is ... cul pable],
it is necessary to show that there is a
link between the third party and the
offence in addition to an air of reality
to that link. Tendering a prior
conviction of that third party for the
sanme of fence, regardless of the fact
that the conviction was | ater stayed, is
substantial evidence of that required
link."

That was the Beresh position. And here is the

Crown's position:
"That is untenable. Firstly, as the
prior conviction would be based on all
the evidence in that other proceeding,
whi ch evi dence was not presented here,
there is no way to effectively eval uate
the propriety of the original conclusion
and determ ne whether there was in

actuality any link at all. Secondl vy,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38500

1 t he Supreme Court of Canada reference

2 overturned the original conviction.

3 Thirdly, despite whatever evidence there

4 was in 1970, a stay was entered by the
0420 5 Crown indicating that there is no

6 reasonabl e |ikelihood of conviction and

7 supporting the conclusion that the

8 original conviction was unsound. To

9 permt consideration of a conviction
0421 10 notwi t hstanding that it was subsequently

11 overturned and the proceedi ngs stayed

12 woul d be to foist a half truth upon the

13 jury. "

14 ' m particularly interested in your reaction to
0421 15 "...a stay was entered after the overturning by

16 the Crown indicating there is no reasonable

17 I'i keli hood of conviction and supporting the

18 conclusion the original conviction was unsound"?

19 A Well, nunber one, | think perhaps M. Gerein is
0421 20 maki ng some inferences there that aren't correct.

21 | don't recall himasking me why that stay was

22 entered. | did at the tinme think that when the

23 stay was entered, that the |ikelihood of being

24 able to successfully re-prosecute was consi derably
0421 25 reduced, but the other reason, the principal
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reason was that in my view it was no longer in the

public interest to prosecute him and as for

supporting the conclusion that the original
conviction was unsound, the Supreme Court said

t hat the original conviction was proper.

Are you saying he's wrong in what he's saying

here?

Well, that's -- particularly the |l ast part there

IS not correct.

Okay. Just turn the page, he goes on to say:
"Equally, if the defence evidence had
stood in favour of an inference
benefiting the Appellant, then one would
also have to allow information in
regardi ng the Supreme Court Reference
and the background to the stay of
proceedi ngs. In the end that would
render the entire issue a wash and the
conviction of no probative value. That
was the destination reached by the
| earned trial judge's ruling, without
going on a circuitous and unnecessary
route.”

You see the judge instructed:

"You nmust decide what the facts of the
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1 case are only on the basis of evidence
2 presented here in the courtroom "
3 If we can go to 784, this is the interesting
4 situation where you have the Respondent on an
0423 5 appeal arguing that the judge erred in making a
6 deci sion, which is a rather unusual choice, and |
7 t hink you m ght agree?
8 A Well, | mean, we occasionally have to do that and
9 then you go to the no substantial m scarriage of
0424 10 justice fall back.
11 Q You tal k about Nichol John:
12 "Through numerous interviews, and
13 numer ous court proceedings ... Nicho
14 John did not implicate...
15 M | gaard,
16 "...in the Gail MIler murder save on
17 one occasion: May 24... The single
18 time Ms. John gave a statenent
19 incrimnating David M| gaard, telling
0424 20 Detective Mackie of the Saskatoon Police
21 Service that she saw David M| gaard
22 stabbing Ms. M ler.
23 In her testinmony on a voir
24 dire in the case at bar, Nichol
0424 25 i ndi cated that she could recall al nmost
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1 not hing from January, 1969. I n
2 particular, she could recall al nmost
3 not hing of travelling by car to
4 Saskatoon from Regina in the conpany of
0424 5 David M|l gaard and ... W/l son, of their
6 search for Cadrain ... or of any other
7 events ... she could not recall the
8 various occasi ons when she was
9 interviewed by police and gave
0424 10 statements. She claimed that she could
11 not even recall appearing before the
12 Supreme Court ... that led to the
13 exoneration of David M| gaard."
14 | take it you wouldn't agree with those words?
0425 15 A | don't know that it exonerated him and | suggest
16 you woul dn't agree with it either.
17 Q Pardon nme?
18 A | say | don't think you agree with that either.
19 Q OCh, no, | would, but anyway - -
0425 20 A That it exonerated David Ml gaard in the Supreme
21 Court .
22 Q They quashed the conviction.
23 A They quashed the conviction. | don't know that
24 t hey exonerated him
0425 25 Q Well, leaving that aside, that's the words that
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0425 5

04:25 10

11

12

13

14

04:26 15

16

17

18

19

04:26 20

21

22

23

24

04:26 25

Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

BY MR. WOLCH:

Page 38504

our prosecutor --
And she couldn't renmenmber --
COWM SSI ONER Mac CALLUM: " m sorry, the
wor ds of the prosecutor are that led to the
exoneration of David M| gaard.
Yes.
COWM SSI ONER Mac CALLUM: Ri ght . Didn't say

t hat that happened at the Supreme Court.

It was during the reference that led to the
exoneration. ' m sorry, | may have -- | may have
heard it pretty quickly, but 1| think

M . Comm ssioner said during the reference that
led to the exoneration.

Well, and |, frankly, M. WIlch, would consider
the reference as something that continued until
t hat DNA evi dence was tested.

The reference continued?

Well, | appreciate that they had given their
deci sion, but the federal governnment kept that
evidence, they kept it for the purpose of
following up on a comm tnment given to the Chief
Justice that that would be tested in due course
and that's what was done and that's what led to

David M| gaard's exoneration.
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1 Q And you think that's what the prosecutor was
2 t hi nki ng about ?
3 A | don't know whether he was thinking of that or
4 not .
0426 5 Q Al'l right.
6 A | said that was nmy view. | was actually taken by
7 the statement that she didn't recall being in the
8 Supreme Court.
9 Q Okay.
0426 10 "The May 24 statement cane nearly four
11 mont hs after Gail M ller's murder. | t
12 was only taken after Ms. John had been
13 brought to Saskatoon from Regi na on May
14 22 - two days before. She spent those
0427 15 two days either in cells or in the
16 conpany of police officers. Det ective
17 Raymond Mackie, the officer who took the
18 May 24 ... statement, had been the one
19 who picked her up in Regina on May 22.
0427 20 On the voir dire he could not recall if
21 he told her where they were going or how
22 | ong they would be. He coul d not recal
23 if he told her parents about what was
24 happeni ng, although she was only
0427 25 si Xt een. He took her to the Regina
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1 Police station where a statement not
2 i mplicating David M| gaard was conpl et ed
3 (it i1s apparently | ost). He coul d not
4 recall the circumstances of that. He
0427 5 t hen drove her to Saskatoon and
6 i mmedi ately drove her to the place of
7 the murder in an attempt to "get her
8 menory reestablished”.
9 He next took her to the
0427 10 Saskat oon police station where he did an
11 interview regardi ng her recent and
12 repeated use of LSD. That statenment is
13 al so apparently | ost. She was then kept
14 in police cells for much of two nights
0427 15 and two days. Her second day in Regina
16 she was interviewed by ... Arthur
17 Roberts of the Calgary Police service at
18 a Saskatoon hotel. On the third day in
19 Regi na she provided the statenment to
04:28 20 detective Mackie."
21 A I n Regina? No, that should be Saskatoon |I assune.
22 Q It may be an error there.
23 A Yeah.
24 Q But basically, though, he is certainly questioning
0428 25 the method in which the statement was arrived at?
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1 A Yup.
2 Q | mean, police conduct is certainly on his m nd
3 t here?
4 A He is repeating the issues that Al Johnston raised
0428 5 in the evidence.
6 Q Ckay. But he does seem to be concerned about how
7 Ni chol John was handl ed, the | osing of statements,
8 t he suggesti ons. Did those things cause you
9 concern?
0428 10 A Yes, those were concerns to us. We were
11 particularly concerned that Art Roberts' report,
12 he said he filed a report on this, was never found
13 by anybody. Yeah, | nmean, certainly those were
14 concerns and for the very reasons that you
0429 15 woul dn't do that today.
16 Q What about the Mackie statenments that couldn't be
17 found?
18 A Well, yeah, that's -- actually, | don't recall the
19 notion that he took specific statements, that I
0429 20 think is new. | know he tal ked to her, but I
21 didn't know that he had specifically taken
22 statements from her that were now | ost.
23 Q Did that cause you concern?
24 A Well, that would cause nme some concern. | can
0429 25 understand how Art Roberts' statement m ght get
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1 m ssed because it wasn't of any value to the
2 Cal gary police, but | don't know why the
3 information of Art Roberts would have recorded --
4 woul dn't have been on the file.
0429 5 MR. WOLCH: M. Comm ssioner, | note the
6 time.
7 COWM SSI ONER Mac CALLUM: Yes. We'l | just
8 continue until you are finished.
9 MR. WOLCH: Sorry?
0430 10 COWM SSI ONER MacCALLUM:  We'l |l continue
11 until you are finished.
12 MR. WOLCH: Fi ni shed conpl etely?
13 COVM SSI ONER MacCALLUM:  When m ght that
14 be?
04:30 15 MR. WOLCH: | probably have about 45
16 m nut es.
17 COMM SSI ONER MacCALLUM:. Yes, conti nue.
18 MR. WOLCH: Just keep going?
19 COWM SSI ONER Mac CALLUM: Yeah.
0430 20 A We can order pizza if you are feeling faint, M.
21 Wol ch.
22 MR. WOLCH: | appreciate the consideration.
23 COWM SSI ONER Mac CALLUM: Does anybody need
24 a bat hroom break? We can stop for five m nutes
0430 25 for that purpose if you wi sh.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0436 5

04:37 10

11

12

13

14

04:37 15

16

17

18

19

04:38 20

21

22

23

24

04:38 25

Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38509

MR. WOLCH: | wouldn't mnd five m nutes.

COMM SSI ONER Mac CALLUM: Five mnutes it

(Adj ourned at 4:30 p.m)
(Reconvened at 4:37 p.m)
BY MR. WOLCH:

Can | have the | ast docunent back up, please.
Next page, please. Next page. M. Brown, | was
going to take you through this, but I won't take
you through this part, but one of the points that
Crown counsel makes regarding Nichol John's
statement and the oath that was adm ni stered, you
will recall the May 24th was sworn, he takes issue
with the fact it was sworn after the statement was
t aken, not before. Do you see the difference?
She wasn't told --
Yes, | can see the difference.
-- you should tell the truth, it was nore here's
your statenment, is it true. You see the
difference?
Yeah.
He takes quite a bit of issue with that?
Well, |I'"massum ng that what they were thinking
about there was the issue of using it as some Kkind

of KGB statement or whatever and proving that it
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in order to do that. Wel |, yeah,

t hat makes a big difference.

to paragraph 77 then. You see:
"The defence adduced no evidence from
Detective Roberts, who though deceased
had testified previously in the
proceedi ngs involving David M| gaard.
The statement came after he was with
Ms. John and even had exhibits
delivered... No evidence was adduced
fromofficers in detention, or who

ot herwi se dealt with her during her time

in Saskatoon."

"Then there are the positive indicators
the statement is in fact unreliable.

The knife which Ms. John described as
being stolen fromthe grain elevator at
Ayl esbury did not come fromthere.
Further, though she described a struggle
over the purse and David M | gaard
stabbing Gail MIller, the wounds
suffered ... were not acconpani ed by
holes in her dress. Her cl ot hi ng had

all been noved to the m ddl e of her body

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38511
1 before the stabbing."
2 Her ,
3 "... statenment therefore cannot be
4 correct. Such basic errors denmonstrate
0439 5 it was unreliable to a degree that
6 shoul d have forestalled it being read to
7 the jury. Her adm tted history of LSD
8 use causes further concern."”
9 If we can just turn the page, paragraph 80:
0440 10 "The |l earned trial judge's ultimte
11 decision to permt in the earlier
12 statement as well went some distance in
13 negating the error in that it gave the
14 jury a nore conplete picture. In the
0440 15 end, the initial error went in the
16 Appel l ant's favour, and admtting the
17 second statement in no way overbal anced
18 it. Any injustice went to the
19 Appel | ant's advant age. "
0440 20 Now, in a general sense, you see how this Crown
21 also deals with Nichol John's statement? | still
22 come back that you still think she saw somet hi ng
23 possibly, it just seenms so totally opposite of
24 how t hese Crowns | ook at it.
0440 25 A No, | said I don't know whether she saw somet hing.
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1 Maybe she did, maybe she didn't. As | say, the
2 one thing |I'm sure about is that it wasn't David
3 M | gaard killing anybody.
4 Q Ckay. | would like to quickly go through simlar
0441 5 acts and how he dealt with it at 504:
6 "In the course of pre-trial notions, the
7 Crown sought to adduce as simlar fact
8 t he evidence of seven confirmed victinms
9 of the Appellant. Each of them had been
0441 10 raped or suffered attenpted rape by him
11 One he tried very hard to kill. | n nost
12 instances he had or claimed to have a
13 knife. Each had strong hall marks shared
14 with Gail MIller's tragedy.
0441 15 115. Their evidence was relevant to
16 determ ning the identity of Gail
17 MIler's attacker. The |learned tri al
18 judge allowed three of the Appellant's
19 victims to testify..."
0441 20 (V1i)-, (V2)-- and (V8)---. | won't go through
21 it, but he summarizes (V1)--- (V1)- and then (V2)
22 (V2)----- -- and next page -- and then (V8)--
23 (V8)--- -- just go down -- and he tal ks about the
24 l aw:
0442 25 "The definitive statement on the law..."
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1 I s Regina versus Arp. That's a case you referred
2 to?
3 A Yes.
4 Q You are famliar with it?
0442 5 A Yes. | thought it was a |lot earlier than that
6 t hough. A 1998 deci sion?
7 Q That's what he says. I f you can turn the page:
8 "Arp holds that simlar fact evidence is
9 adm ssi ble where it is sufficiently
0442 10 probative to overconme the potenti al
11 prejudice..."
12 And:
13 "There was no dissent from ... Justice
14 Cory."
0442 15 And keep going down, there's no need to, but it
16 does also refer to the Supreme Court case of 1989
17 of Justice Sopinka's.
18 A L. E.D., yes.
19 Q And then goes on to talk about the basic |aw on
04:43 20 simlar acts. And if you can turn the page, |I'm
21 not going to go through it, but it's purely the
22 | aw, general law on simlar acts.
23 And then if we can go to 09,
24 this will clarify what we were tal king about
0443 25 earlier in paragraph 123:
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1 "The |l earned trial judge relied on Arp

2 in considering the adm ssibility of

3 simlar act evidence. Since the trial

4 t he Supreme Court has issued two other
0443 5 judgnments on the subject:”

6 Shearing in 2002 and Handy in 2002.

7 "Whil e neither changes the principles

8 set down in Arp, they do provide hel pful

9 gui dance on the manner in which to
04:43 10 approach the evidence."

11 Woul d you agree with that?

12 A Yes. Shearing and Handy don't change Arp.

13 | ndeed, Arp purported not to change the law, it

14 was the application of the law to the facts in
04:44 15 that case --

16 Q Ri ght .

17 A -- that gave people the notion that somehow the --

18 Q So it would appear that the Court of Appeal had

19 Shearing and Handy when they made their decision
04:44 20 in this case?

21 A Yes.

22 Q And if we can go to the next page:

23 "The second aspect..."”

24 I n paragraph 126,
04:44 25 "...is to identify the issue. The only
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issue in this case is the identity of
t he person who attacked Gail Ml ler.
Evi dence of "strikingly simlar",
"uni que", "distinctive" or peculiar
crimnal acts can provide powerful
evi dence of identity. However, Handy
and Arp confirm that such jargon is |ess
i mportant than assessing probative val ue
and prejudicial effect bearing in m nd
the issue the simlar act evidence
speaks to."

| take it you have no difficulty with that?

Yes, that's correct.

And the bottom of the page:
"The first factor is proximty in tinme.
The Supreme Court suggested this was
rel evant because a person m ght change
hi s behavi our over time. In this case
the trial judge considered this issue to
be a significant element favouring
adm ssion, and it was operative in his
exclusion of (V10) (V10-'s evidence.
The events admtted were all very close
in time, which supports the trial

judge's deci sion. | ndeed, the Crown
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1 submts that in the end this is another
2 reason to instead admt at |east the
3 (V10) (V10)- evidence - it showed the
4 Appel  ant did not change over time."
0445 5 And then on paragraph 129:
6 "The simlarities among those whose
7 evi dence was adm tted, and the attack on
8 Gail MIler, were clear and
9 conpel ling:",
0446 10 age and gender, residential area, walking alone
11 in dark with no one else around, highly
12 vul nerabl e, each victim was close to home when
13 attacked, the appellant was not afraid to
14 confront, drag, struggle with and rape women in
0446 15 areas surrounded by occupi ed homes, the Appell ant
16 initiated attacks by wal ki ng past his victinms,
17 grabbing them from behind, putting his hand over
18 their mouths, held a knife to their throats.
19 "Gail Mller's assailant was armed with
0446 20 a knife. He applied considerable force
21 to the area of her mouth and nose before
22 she di ed. Her right boot was m ssing
23 and there was a scratch on the back of
24 her right leg."
25 "I n each case the Appellant conpell ed
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1 the victiminto an alley or area between
2 houses; ",
3 "The use or threatened use of a knife.
4 The Appellant did not just arm hinself
0446 5 with a knife when he attacked his
6 victinms. He al so threatened to use that
7 knife. He variously threatened to stab,
8 kill or cut the throat of whichever
9 victim he was attacking. Gail MIler
10 was stabbed, had her throat slashed and
11 she was killed."
12 "I n each case the Appellant concentrated
13 on threatening them with harm from the
14 knife if they made noise or resisted;"
0447 15 "I n each case the Appellant had the
16 victimremve her coat and pushed her
17 clothing out of the way. The Appell ant
18 was not interested merely in a quick act
19 of forced vaginal intercourse.
0447 20 Not wi t hst andi ng the danger of detection,
21 he significantly prolonged his attacks
22 by forcing his victinms to expose nost if
23 not all of their bodies to him before he
24 raped them So did Gail Mller's
04:47 25 assail ant . He coul d have raped her
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1 sinmply by unbuttoning her coat, pulling
2 down her underwear and conpleting the
3 act . However, he chose to forcibly
4 strip his victimon one of the col dest
0447 5 mor ni ngs of the winter."
6 He:
7 "... was particularly intent on exposing
8 or assaulting the chest area of his
9 victinms. So was Gail Mller's
0447 10 assail ant. Her chest was exposed, her
11 right bra strap was broken."
12 "The Appellant allowed his victinms the
13 confort of lying on their coats after he
14 had forcibly removed them  Gail
0447 15 MIller's assailant all owed her to put
16 her coat on, perhaps in recognition of
17 t he tenmperature. Nevert hel ess, and in
18 keeping with above, her assailant did
19 not allow her the conmfort of doing her
04:48 20 coat up."
21 "I n each case, save the one where he was
22 caught in the act, the Appellant nmade
23 off with personal itenms fromthe victim
24 Whil e the Appell ant argues they were not
04:48 25 scattered like Ms. Mller's were, there
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1 is no indication anyone ever | ooked for
2 that in the other instances. The
3 simlarity is that the itens were taken
4 at all. It may be the Appellant feared
0448 5 being seen with her recognizable
6 personal items; that would explain her
7 sweater and her right boot found buried
8 at the head of the alley. He went
9 t hrough the contents of her purse. He
10 di scarded that purse before |eaving the
11 all ey. He carried her wallet away from
12 the scene when he left."
13 "I n some of the instances, the Appell ant
14 indi cated he had seen the victim before
0448 15 or had ridden the bus with her. The
16 Appel | ant rode the bus with Gail
17 Mller."
18 When you read that, do you not find that
19 conpel | ing?
0448 20 A Not -- well it, it has more weight in |light of the
21 DNA evidence, but | still take the Supreme Court's
22 view that is there wasn't evidence upon which
23 Larry Fisher could be prosecuted using that,
24 and - -
0449 25 Q Well, we may di sagree as to what they said about
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1 t hat .
2 A Well, we can agree to disagree on that.
3 Q | - -
4 A But, no, I -- ny view of the simlar-fact evidence
0449 5 remai ns unchanged. It's there, it's -- | didn't
6 think it was enough upon which the Supreme Court
7 shoul d quash the conviction, the Supreme Court
8 t hought it was, and thought it was something that
9 could be used to raise a reasonabl e doubt.
0449 10 Q Al right. I'"'mtrying to look at this, a
11 prosecutor | ooking at this evidence, |I'm having a
12 hard time you not seeing it generally the sanme way
13 t hat these two prosecutors did?
14 A well - -
0449 15 Q | mean, it's set out here in point form but it
16 does seem awfully conpelling?
17 A The point | would make is that they see it, as |
18 said, the five of us in the, involved in the
19 Supreme Court reference didn't see it. They saw
04:49 20 it as evidence sufficient to prove Larry Fisher
21 was guilty, | didn't, and I -- again, while we my
22 di sagree, | don't think the Supreme Court saw it
23 t hat way either.
24 Q Just turn to 521. Here's the Crown position:
0450 25 "I ndeed, the Crown's ultimate position
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1 on this appeal is that the other sim/lar

2 fact witnesses should also have been

3 heard. Whil e the argument was not as

4 strong in regards to such victims as
0451 5 (V5)--- and ... (V7)---, the only

6 significant difference is the apparent

7 absence of a knife. All the other

8 hal | marks are present and combine with a

9 di stinctiveness that warranted them
0451 10 testifying before the jury. | f

11 anything, the learned trial judge erred

12 in excluding most if not all of the

13 other victims."

14 "That was particularly so in respect of
o451 15 (vi0) (Vvi0)-."

16 So the Crown, here, is saying they all should

17 have gone in, and you are saying none of them

18 shoul d have gone in?

19 A Well 1'm saying that, in my view, they did not
0451 20 provi de evidence that Larry Fisher was guilty of

21 that crime. Absent the DNA evidence --

22 Q Okay. Well these two Crowns seemto think it

23 does?

24 A Well, that's their view.
0451 25 Q And per haps an independent prosecutor may have
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1 come to that same conclusion many years before?

2 A Well, that's possible, who knows.

3 Q Now (V10) (V10)- was a bit different. If we can

4 scroll down to this part here. Now you'll recal
0452 5 (VvV10) (V10)- was horrific?

6 A Yeah, the 1980 case --

7 Q Yeah, | nmean --

8 A -- in the Battlefords.

9 Q It was, for all intents and purposes, a nurder;
0452 10 was it not?

11 A Well, he certainly did his best.

12 Q "During the rape he told her, '"I've spent

13 ten years for doing this, only I slit

14 her throat.' The victim asked hi m what
0452 15 his mother would think of this if she

16 knew. He told her, 'Leave ny nother out

17 of this.""

18 If we can go to 154, sorry, paragraph 154.

19 "(V10) (V10-'s experience was the sane
0452 20 as Ms. Mller's, save that the Appell ant

21 had opportunity to prolong it and that

22 she survived. The difference the

23 | earned trial judge noted between the

24 two regardi ng age was prem sed on an
0453 25 assunptions as to how she woul d have
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1 appeared to the Appellant when he first

2 encountered her and his lust and rage

3 t ook over. Such assunption is not

4 defensi ble as he nmet her at night, on
0453 5 the street, in the dark, in autum.

6 More to the point, however, other than

7 the victims' age difference, the two

8 crimes are essentially identical."”

9 "He used his standard method of attack,
04:53 10 he made her undress, he had a knife, he

11 cut her with the knife, he attenpted to

12 inflict fatal wounds, he tal ked of

13 havi ng done it before (regardl ess of

14 whet her he nmeant Gail MIler, he was
0453 15 confirmng by his own adm ssion that he

16 raped and killed/tried to kill). He

17 | eft her to die."

18 "(V10) (V10)- was accosted while wal king

19 near her home on the streets of her
0453 20 community. It was a residential area.”

21 He:

22 "... was not concerned about

23 confronting, subduing and raping his

24 victims close to occupied houses. He

25 gr abbed her from behind and held a knife
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1 to her throat. He dragged her to a nore
2 secl uded | ocation."
3 "What is particularly striking about the
4 simlarity between the murder of Gai
0454 5 MIller and the attenpted nmurder of (V10)
6 (V10)- is the manner in which each
7 assai l ant wounded his victim
8 Ms. (V10)- had her throat cut and was
9 st abbed numerous tinmes. Ms. MIler had
04:54 10 her throat slashed numerous times and
11 her body was repeatedly stabbed. After
12 he Appell ant had finished with his
13 kni fe, he covered Steel's nose in an
14 effort to smother her. Lt. Penkal a
0454 15 testified that when Gail M Iller's body
16 was found there were indentations at
17 each corner of her mouth frozen into her
18 face, and bruising to her mouth and
19 nose. A trier of fact could reasonably
0454 20 infer MIller's nose and nouth were
21 covered shortly before she died."
22 "The simlarities between the attack on
23 (V10) - and the attack on Ml er
24 continue. After Fisher stabbed (V10)
04:54 25 (V10)- he rifled through the contents of
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her purse and stole nmoney fromit. Gail
MIller's assailant did the sanme thing.
Al'l these things made the evidence
hi ghly probative."
"Yes it was potentially the nost
prejudicial. It did not, however, on
its face invite conclusions beyond its
probati veness. The Appell ant had pled
guilty. He had been punished for it.
The defence case and a proper direction
fromthe | earned trial judge would have
controlled the possibility of reasoning
errors flagged by the Supreme Court.
Frankly, the more heinous the crime the
more probative its happening - fewer
peopl e do such things. The question is
wi Il that be abused. The answer is that
there was no basis to conclude it would
have been and the potential for that was
control l able."

Now, in making the ruling on simlar acts, the

j udge would have known there was DNA evi dence;

right?

Yes, oh yes.

Woul d you agree with me, if there was going to be
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1 an error made, it would be an exclusion rather

2 than inclusion on simlar acts?

3 A Oh, absolutely.

4 Q You woul d take the safe route anyway, you've got
0456 5 t he DNA?

6 A Well, nmy view was that -- you can argue with this

7 as well -- but nmy viewis that the trial judge

8 adm tted that, the cases he did, so that the case

9 did not sinmply rest on the DNA.
0456 10 In terms of any of the

11 sim|l|ar-fact evidence, in terns of just what

12 happened, the (V10) (V10)- one is the nost

13 simlar. No question it's the nost simlar.

14 Whet her it amounts to simlar-fact evidence or
0456 15 not, whether it can pass the Arp test and the

16 Handy and Shearing test, | don't think it can

17 because | think it is so prejudicial you run into

18 problems, and that was what the trial judge held,

19 | understand.
0456 20 Q Well, if you |ook at the pictures of (Vi0) (V10)-

21 and Gail MIller --

22 A Gh, --

23 Q -- they are al nost identical?

24 A -- there is no question that she had her throat
0457 25 sl ashed and was dealt with in some sim|lar
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1 fashi ons.
2 If | had been running the
3 trial | would have sinmply wanted the statenent,
4 just as the motel room incidents can be fashioned
0457 5 as confessions, the statement made to (V1i0) (V10)-
6 t hat he had done it to a woman in Saskatoon, or
7 evi dence of a confession.
8 Q No, | wunderstand that. And (V10) (V10)- is a very
9 credi ble | ady?
04:57 10 A Oh yes. | suppose the problem though, is how do
11 you get that in in isolation without getting into
12 t he whol e incident.
13 Q Well | guess ny question to you is why woul dn't
14 t hat have influenced you when you were assessing
0457 15 the case against M| gaard?
16 A We | ooked at that. Qur view was that the ten-year
17 difference in Larry Fisher's life, where he'd
18 been, had a substantial or very likely changed the
19 way he | ooked at the world, he'd been in
0458 20 penitentiary for ten years, and the statenment at
21 t hat point was as consistent himattempting to
22 intimdate her as it was -- and control her as it
23 was a confession, and | think that's the argunent
24 we made.
04:58 25 Q Ckay. "1l just conclude M. Gerein at 307535:
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1 "The | earned ...",
2 he says at this page:
3 "The |l earned trial judge could not allow
4 the jury to be m sl ed. He gave | eeway
0458 5 to the accused whenever it could be done
6 wi t hout distortion. While that led him
7 to erroneously exclude certain probative
8 evi dence - such as (V10) (V10)- - and to
9 sometimes relax the rules of evidence
0458 10 excessively to favour the Appellant -
11 such as with Nichol John's May 24, 1969
12 statement - he never visited unfairness
13 upon the Appellant, or applied the |aw
14 on his rulings ... wthout ful
0459 15 justification and reasonabl e concl usi on.
16 He did not err in law to the prejudice
17 of the Appellant, nor did he suffer any
18 m scarriage of justice."”
19 Now I "'m -- the last item | want
0459 20 to deal with briefly, and I don't know if it's on
21 the system or not, is the Court of Appeal
22 deci si on. | wasn't able to find it, | don't know
23 if it's there or not.
24 COWM SSI ONER Mac CALLUM: In which trial?
0459 25 MR. WOLCH: The Larry Fisher trial.
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1 A The Fisher.
2 MR. HODSON: Does anyone know a date?
3 MR. WOLCH: Yes, September 29th, 2003. Wy
4 copy has notes on it.
05:00 5 COWM SSI ONER Mac CALLUM: You can just put
6 the sections to himthat you are interested in
7 orally if you w sh.
8 MR. WOLCH: Okay. Perhaps 1'Il try and do
9 it expeditiously as possible.
10 BY MR. WOLCH:
11 Q The Fisher appeal was heard before Justices
12 Sherstobitoff, Cameron, and Gerwing; is it?
13 A Ger wi ng.
14 Q The day | have is Septenber 29th, 2003. One i ssue
05:00 15 is did the trial judge err in admtting the
16 simlar-fact evidence, and the Court reviews all
17 that, and then they summarize the Crown's factum,
18 they actually refer to the Crown's factum and read
19 it and they go through it all, and they actually
05:01 20 guote fromthe -- that list |I read you earlier
21 fromthe Crown's factumin terms of where it's
22 simlar, why it's simlar, that -- all the
23 features that -- so they go through all of that.
24 And then at page 52, or paragraph 52 of the
05:01 25 j udgenment, they very briefly say:
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1 Whil e we cannot know the details of the

2 assault upon Ms. MIller the nost reasonable

3 inference given the time, place and ot her

4 circumstances is that while on the way to
05:01 5 her usual bus stop to go to work she was

6 dragged fromthe street into the alley and

7 sexually assaulted with the aid of a knife

8 with which she was stabbed. It's on that

9 basis that a conparison may be made to the
05:02 10 ot her attacks.'

11 | won't read paragraph 53, but it goes through

12 compari ng. And par agraph 54:

13 Al'l of this, considered along with other

14 simlarities in the assaults, lead us to
05:02 15 conclude that it was open to the judge to

16 find as he did that there were sufficient

17 simlarity of the acts, that they were

18 li kely done by the same person, and that it

19 was unlikely that the simlarities were the
05:02 20 product of coincidence. The evidence in

21 guestion had a very high and substantia

22 probative val ue.’

23 And the Court then goes to assess Handy and tal ks

24 about those cases. Now here's the Court of
05:02 25 Appeal saying this evidence has a very high and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 184 - Monday, September 18th, 2006

Page 38531

1 substantive probative value; | take it you don't

2 agree with that?

3 A No, that wouldn't be nmy assessnment of it, and I

4 don't think it was the Supreme Court's assessnment
05:03 5 of it either.

6 Q Well, they turned down Larry Fisher's appeal ?

7 A ' m aware of that, yes. It's just, when you've

8 got the DNA evidence there, it's -- it becones a

9 little easier to measure the probative val ue of
05:03 10 this evidence when you know very well that it

11 | eads to the right conclusion.

12 Q And they also dealt with the Nichol John in

13 paragraph 77, M. Conmm ssioner. This is the one |

14 referred to earlier. | n paragraph 77, which is on
05:03 15 page 7 of my copy at | east:

16 We are

17 actually discussing Nichol John:

18 We are inclined to the view that neither

19 statenment should have been adm tted because
05:03 20 both were unreliable but we need not decide

21 t he question since the adm ssion of the

22 statements can only help the Appellant. We

23 are satisfied that the judge having

24 determ ned that one statement was adm ssible
05:04 25 was required to admt the other as he did so
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1 that the jury would be given the whol e of

2 Ms. Denmyen's evidence viva voce and the KGB

3 statements, sonmething necessary to enable

4 the jury to fairly assess the credibility of
0504 5 Ms. Demyen and to assess the weight to be

6 given to the various components of her

7 evidence. As the appellate himself argued,

8 the trial judge is under a duty to see the

9 trial was a fair one -- a fair trial. That
05:04 10 duty is owed to the Crown as well as the

11 def ence. As part of that duty, it was his

12 obligation to see the jury was not given a

13 m sl eadi ng view of the evidence of

14 Ms. Demyen by allow ng one statement given
05:04 15 to her to be placed before the jury while a

16 conflicting statement was concealed fromthe

17 jury, particularly when she had no menory of

18 the material parts of either of the

19 statenents.
05:04 20 So what | understand the Court to be saying is

21 t hat neither statenment should have gone to the

22 jury, and that Beresh would have had the benefit

23 of it -- or at |east Fisher would have had,

24 rather, the benefit of it, and was not prejudiced
05:05 25 by the inclusion of the first?
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1 A And | agree, neither statement should have gone to

2 the jury in the Fisher case, because you can't, as

3 far as | can see, you can't pass the reliability

4 test in KGB.
05:05 5 Q Now you have -- |'m just about concluded -- you

6 have three judges in the Court of Appeal here, you

7 have two very able prosecutors, taking an

8 extremely different view of the inportance of

9 Larry Fisher's evidence. | think it's fair to say
05:05 10 t hat these prosecutors m ght very well have said

11 that the simlar act, Linda Fisher, John

12 Patterson, and all those circunmstances al one woul d

13 have been sufficient to convict Larry Fisher?

14 A Well |I'"mnot sure 1'd go there, M. Wbolch, but you
05:06 15 can certainly call them and ask them

16 Q But at | east they saw extreme significance in

17 Larry Fisher. |"mtrying to understand why you

18 saw it to be of no merit, that's what | am --

19 A No, | said very limted merit.
05:06 20 Q Ckay.

21 A | mean, yeah, there was sonmething there.

22 Q But it wasn't simlar or what?

23 A But in my view it wasn't -- now I'm granted, |

24 may well have been applying too high a standard in
05:06 25 the argument to the Supreme Court, but | still
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take the view that the Supreme Court has said that
you couldn't convict himon the basis of just the
sim | ar-fact evidence, and | agree.
Well, the decision will speak for itself as to
whet her they said that or not, but |'m just
wondering how you could take this position -- and
"1l bring it to your attention if you can -- the
| ast document | want to bring up is 233116, and
that's in document 233007. Now t hese are your
words to the Supreme Court in oral argunment:

"l would suggest, in fact, that that

evi dence ...",
and we're talking about Larry Fisher:

" isn't even capable of raising a
doubt. There is no unique crimnal
fingerprint demonstrated in anything
Larry Fisher did. He, in fact, seens to
be, if I could use the expression
wi t hout getting into a great deal of
trouble, a pretty garden variety
stranger rapist. There are no unique
patterns, unusual aspects of his
behavi our.

Everyt hing that shows a

pattern, everything that shows sone
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1 common factor in any of these assaults
2 is pretty standard stuff."”
3 Those were your views then?
4 A Yes.
05:08 5 Q Are they your views now?
6 A Um, ny view still is that, as stranger rapists
7 go, Larry Fisher wasn't that unusual.
8 Q Well, there are very few stranger rapists, aren't
9 t here?
05:08 10 A Well it's certainly -- nmost of the cases we deal
11 with are people who knew the victim yeah, that's
12 true.
13 Q There aren't --
14 A There aren't a |lot, but --
05:08 15 Q They are very rare | would think?
16 A Well, no, unfortunately, not.
17 Q | see. G ven (V10) (V10)-, given the knives,
18 given the coat, given everything we' ve heard, you
19 are saying that he's a pretty garden variety?
05:09 20 A Again, M. Wlch, | looked at the sim/lar-fact
21 evidence on the chart you presented and it didn't
22 strike me that it pointed inextricably at Larry
23 Fi sher.
24 Q Okay, but now that you have seen what the Court of
05:09 25 Appeal said, and what your own prosecutors said
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1 and what Justice Allbright said, do you think
2 per haps you were in error there?
3 A Oh, obviously | underesti mated the evidence. The
4 Supreme Court took a different view, the Court of
05:09 5 Appeal took a different view, |I'mnot entirely
6 sure that it's quite as strong as they seemto
7 suggest, but | quite readily admt | took a
8 different view of the sim|ar-fact evidence and
9 the strength of it.
0509 10 Q Not -- are you saying that was on an assessment or
11 per haps influenced by a form of tunnel vision?
12 A No, that's ny assessnment of it. | don't, you know
13 - -
14 Q But if you have to |look at the DNA -- if you have
05:10 15 to |l ook at the DNA to eval uate evidence, then
16 we're always going to have tunnel vision, will we
17 not ?
18 A Well, | don't know what you are referring to as
19 "tunnel vision'?
05:10 20 Q Well you --
21 A We | ook at -- any case is assessed on the basis of
22 all the evidence.
23 Q No, but --
24 A And if you have evidence sort of as clear and
05:10 25 strong as DNA, | don't know where tunnel vision
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1 comes into it, it just changes the way you assess
2 t he strengths of your case.
3 Q But DNA could be a confession, it could be
4 anything very strong evidence, correct?
05:10 5 A Well, yes, | suppose.
6 Q A positive eye witness?
7 A Yes.
8 Q But if you're looking at that to how you interpret
9 the original evidence, that's a terrible error?
05:10 10 A No, no, |I'm not saying that that changes the way
11 you do everything, |I'm saying you |ook at all of
12 t he evidence you've got and if part of the
13 evi dence you've got is a very strong piece of
14 evidence |like the motel room incident confessions,
o5:11 15 whi ch | ooked |i ke the confessions of the day, or
16 the DNA evidence that clearly pointed at Larry
17 Fisher, | mean it's -- you assess it, you assess
18 t he whol e package. You don't, as defence counsel
19 would Ii ke us to do, take one piece out, |ook at
05:11 20 it, toss it away because there's some m nor
21 i mperfection, and then keep doing that, You | ook
22 at everyt hing.
23 Q "' m not saying mnor, but if it doesn't make any
24 sense or have any probative val ue?
0511 25 A Well if you come across sonmething that doesn't
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make any sense, then yeah, you woul d.

Ni chol John's evidence made no sense?

Well, that's your view.

That's your view now?

It | ooked to us, at that time, that it made some

sense.

And you still have no trouble with your use of the

words "a pretty garden variety stranger rapist"?

Well, but there wasn't that much different about

what Larry Fisher did to what nopst people who

attack women they don't know do.

Lay them on coats?

They usually |l eave themin pretty bad shape.

Lay them on --

These are violent people, by and | arge.

Lay them on coats?

Well I -- M. Wlch, that's one, one particul ar

aspect, but you've got to |ook at the whole

pi cture.

Those are my questions, M. Comm ssioner.
COWM SSI ONER MacCALLUM:  Thank you. OCkay.

Who' s next?
MR. HODSON: M. G bson, | think.
COMM SSI ONER Mac CALLUM: M. Gi bson, go

ahead, please. W are going until 6:00, by the
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1 way.
2 BY MR. Gl BSON:
3 Q | will be brief.
4 For the record, M. Brown, ny
05:13 5 name is Bruce G bson, | represent the RCMP.
6 You made some comments, early
7 in your direct examnation with M. Hodson, that
8 during the 690 process you never actually saw the
9 wor k that Rick Pearson had done; do you renmember
05:13 10 t hat ?
11 A | didn't, no.
12 Q And | take it that your conmmunication in that
13 process was with the federal Department of Justice
14 and not with the RCMP?
05:13 15 A That's correct. The RCMP, at that point, were
16 basically acting as the agents of the federal
17 Justice Department.
18 Q And it was your understanding, and correct me if
19 "' mwrong but | will try to go through this
05:13 20 qui ckly, they were assisting the federal
21 Department of Justice and were taking direction
22 from the Federal Departnment of Justice on what
23 needed to be done in that process?
24 A That was mnmy understandi ng, yes.
05:14 25 Q If we could put up docunent 056743, please. You
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1 made a comment that you -- and | hope |I'm getting
2 this right -- were told by the Federal Department
3 of Justice that the RCMP had investigated Fisher,
4 but that it was sonmething short of a ful
05:14 5 investigation into the MIler murder; is that
6 accurate?
7 A Well, that's what | have been told since, it was
8 our understanding that the RCMP did a ful
9 investigation of the Larry Fisher cases.
05:14 10 Q And | will take you through this. These are Staff
11 Sergeant Rick Pearson's notes, and this is just
12 the first page, it's about 200 pages like this.
13 There is also other docunments. Staff Sergeant
14 Pearson testified for a number of days at this
05:14 15 | nquiry and his evidence is clearly before the
16 Comm ssioner, but | just want to go through a
17 coupl e of parts of this which show the efforts
18 that M. Pearson went through on the Fisher
19 connection.
05:15 20 If we could just go to
21 paragraph 8 of this document, it is |likely on the
22 next page or the one after that, |'mjust going to
23 make reference to the paragraphs there. And
24 paragraph 8, it indicates that Staff Sergeant
05:15 25 Pearson got ahold of the Prince Al bert
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1 Penitentiary, and he is trying to track down Larry
2 Fi sher's penitentiary records. And as you can
3 appreciate, M. Brown, judging, you know, by your
4 background and the work that you've done, it's
0515 5 pretty difficult to investigate a case like this
6 some 20 years later?
7 A Yes.
8 Q It's fairly cold at that tinme?
9 A That would be correct.
05:15 10 Q And if we can go to paragraph 15, there's not very
11 many pl aces one can | ook, and again, paragraph 15
12 shows that Staff Sergeant Pearson is out
13 contacting the Prince Albert Penitentiary and he's
14 going to the North Battleford Hospital and he's,
05:16 15 in essence, trying to track down Larry Fisher's
16 bl ood type and that may be of some probative val ue
17 in his investigation. So were you aware of some
18 of the steps that he m ght have been taking to
19 follow up on this?
05:16 20 A No, we were sinmply told that he had investigated
21 it.
22 Q Okay. And I'm not going to go through numerous
23 par agraphs here, | think we're all tired of this
24 evi dence, but were you aware that he was trying to
05:16 25 | ocate and assess the evidence of Sidney W son,
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1 t he person who came forth with the connection to
2 Larry Fisher?
3 A Well, 1I'"m aware of that now. | don't know that I
4 was aware of that in 1991, '92.
05:16 5 Q And he was following up on the possibility of
6 Larry Fisher having borrowed a car and having used
7 the car in the offence and that there was a car
8 seen outside MIller's residence the night when she
9 was dropped off?
05:16 10 A Yes, |'m aware of that.
11 Q And he was trying to determ ne whether the knife
12 used in the MIIler murder somehow coul d be
13 connected to other offences that he was invol ved
14 in that they knew about in W nnipeg. Were you
05:17 15 aware of those efforts that he was taking?
16 A No. | thought our theory was the knife was |ying
17 under Gail Mller.
18 Q But there could have been other knives sim |l ar
19 following up on knives?
05:17 20 A Yeah.
21 Q That he was followi ng up on those aspects. And
22 t hat he was working to |ocate M. Fisher's work
23 records?
24 A Yes, we knew that .
05:17 25 Q But your understanding is that that was fully
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1 i nvestigated and you accepted that?

2 A Yes.

3 Q Ckay. | know you've been through this a | ot

4 al ready, you've indicated numerous times that you
05:17 5 didn't see the other assaults involving M. Fisher

6 as simlar fact evidence to the M Il er nurder.

7 You woul d agree that they were suspicious?

8 A Yes.

9 Q And would you agree with Staff Sergeant Pearson's
o5:18 10 evi dence that there wasn't anything you could do

11 with that w thout actually having some sort of

12 direct evidence linking Larry Fisher to the crime?

13 A Well, that was ny view, that absent that, it

14 really didn't have a reference.
05:18 15 Q And - -

16 A And that was why | thought its relevance was very

17 [imted.

18 Q And what inmpact did M. Ml gaard's conviction have

19 on prosecuting Larry Fisher when all you have at
05:18 20 that point is, if you want to say you have it, is

21 simlar fact evidence?

22 A Well, | mean, certainly when Larry Fisher

23 surfaced, you still had the Nichol John statenment.

24 For what it was worth, the police still believed
05:18 25 t hat she had told the truth when she gave the
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1 statement that inplicated David M| gaard, they
2 still believed that Ron W Ilson had told the truth
3 when he implicated him they knew certainly by
4 t hen about the nmotel room incident and the
0519 5 wi t nesses involved there, so ny guess is that even
6 if every police officer on that force had known
7 about the Larry Fisher guilty pleas, none of them
8 woul d have associated it with the MIler nmurder.
9 Q And if you only have the simlar fact evidence and
05:19 10 you have the M| gaard conviction, and of course
11 its gone throughout Suprenme Court by that time, is
12 it going to be fairly easy for defence counsel to
13 rai se a reasonabl e doubt in defending that case?
14 A Well, given what happened with Ron W1 son and
05:19 15 Ni chol John and all, the passage of time, | think
16 it just inexorably becomes easier to raise a
17 reasonabl e doubt.
18 Q What woul d have happened, and | guess | probably
19 know the answer to this, if you go and you
05:20 20 prosecute M. Fisher sinmply on the simlar fact
21 evidence and a reasonabl e doubt is raised, what
22 does that do if DNA is found three years |ater,
23 two years |later?
24 A Well, he's in the position of pleading otra fo
05:20 25 acquit (ph) and he cannot be prosecuted at that
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1 poi nt .
2 Q So if I"ma prosecutor and I'mtrying to assess
3 whet her | nove ahead with this and | sinmply have
4 siml|ar fact evidence, or I'"'ma police officer and
0520 5 that's all | can come up with on the investigation
6 are these simlarities, is there a fairly |arge
7 risk that until | find other evidence, that |
8 could be jeopardizing ever prosecuting an
9 i ndi vidual that | may have very strong suspicions
0521 10 about ?
11 A Yes, that's certainly a problem
12 Q | think you indicated in your evidence that in the
13 course of the Supreme Court of Canada reference,
14 you said, and again please correct me if |I'm
0521 15 wrong, iIf you came across any information that
16 woul d have caused you to re-look into the Ml er
17 death once again, or cause an investigation to be
18 started into the M|l er death, you would have done
19 S0?
0521 20 A Yes, that's correct, and when we ultimately did
21 get that evidence, that's exactly what happened.
22 Q And that was the --
23 A The DNA evi dence.
24 Q And in the interim wth the investigation that
0521 25 was carried out by Staff Sergeant Pearson and M.
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1 Wl liams, there was no evidence that was uncovered

2 that raised that, and nothing obviously that was

3 brought forth by the Ml gaard canp that caused you

4 to change your m nd?
0522 5 A That's correct.

6 Q And subsequently when the RCMP followed up in 1993

7 and 1994 into the investigation of wrongdoi ng by

8 police and prosecutors, again, from your view

9 t here was nothing com ng out of that investigation
0522 10 t hat caused you to think the M Il er murder

11 investigation should be re-opened at that tinme?

12 A That's correct.

13 Q Yes. And it was only the DNA link that led to

14 t hat ?
0522 15 A Absol utely. In my view that was the only way we

16 were going to get a conviction on Larry Fisher

17 and, frankly, notw thstandi ng what everyone has

18 sai d about the simlar fact evidence, it remains

19 my view that if we did not have that DNA evi dence,
05:22 20 we woul d not have got a conviction on Larry

21 Fi sher.

22 Q You indicated that the Saskatoon Police Service

23 could have investigated without your direction,

24 but they didn't do that. | guess it was open to
05:23 25 them it was in their jurisdiction to follow up
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1 and continue on with the MIler murder

2 investigation followi ng the Suprenme Court of

3 Canada reference had they wanted to do so?

4 A Had they wanted to do so or seen a need to, yes.
0523 5 Q And regardl ess of what any police agency m ght

6 have uncovered, would you think that it would be

7 reasonable in the circunmstances that were at play

8 here, that they likely would have contacted your

9 office before they would have done anything wth
0523 10 respect to preferring charges?

11 A Oh, absolutely, yes.

12 Q | want to touch on a slightly different matter,

13 and you indicate in your evidence, and | think you

14 wer e somewhat surprised that Pat Alain, a
05:23 15 scientist with the RCMP, was chosen to exam ne the

16 exhibits that went forth in the Supreme Court of

17 Canada reference?

18 A Yes.

19 Q And | think your evidence was that it was your
0524 20 understandi ng that at that point in time she had

21 been more in an adm nistrative capacity for a

22 coupl e of years?

23 A Well, it was nore than a couple of years, you

24 know, ny menory suggests a six to eight Kkind of
05:24 25 peri od.
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1 Q And | believe you are wrong on that and there wil
2 be evidence likely put forth on that. My
3 understanding is it's two years.
4 A Yes.
0524 5 Q And | take it that you may not be in a good
6 position to give evidence on that and |'m not
7 going to push you on that.
8 A Well, no, I"'mrelying on what sonmebody told ne.
9 Q And | take it that you were not aware that prior
0524 10 to that she had done about 20 years of serologica
11 work in the RCMP | ab?
12 A | knew she had been sort of the hands-on anal yst,
13 but as |I say, it was -- the information |I had was
14 t hat she had been out of that for quite some time.
0524 15 Q And | guess today you are not entirely clear as to
16 what that |length of time was and what the source
17 of that information was?
18 A Well, if you say that it's only two years since
19 t he Supreme Court that she had been put into
05:25 20 adm nistration, I'll accept that.
21 Q Okay. And were you aware that when she did the
22 anal ysis, that she was heading up the serologica
23 department within the RCMP?
24 A | think so, yes, | think that's how she was
0525 25 i ntroduced.
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1 Q And you were aware that in the subsequent Fi sher
2 prosecution, that she was qualified as an expert
3 in serol ogy?
4 A Yes.
0525 5 Q | take it you have sonme know edge now about the
6 manner in which she may have exam ned the
7 evi dence?
8 A Yes.
9 Q The exhibits rather, that she used a tactile
05:25 10 exam nation, a visual exam nation and a random
11 acid phosphatase testing procedure?
12 A Yes.
13 Q And would you be aware or would you have been
14 aware that that would have been standard
05:25 15 protocol within the RCMP and whet her she had done
16 it or another serologist had done it, that's the
17 manner in which they would have approached that?
18 A No, | wouldn't have been aware of that. | hadn't
19 been doing trial work at that point for six, seven
05:26 20 years, something |like that, and absent doing that,
21 you kind of lose touch with what they do.
22 COWMM SSI ONER MacCALLUM: What was the third
23 test? |1've got tactile, acid phosphatase and
24 what el se?
05:26 25 MR. GI BSON: Visual analysis, M.
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1 Comm ssi oner .

2 COWM SSI ONER MacCALLUM: Vi sual under

3 ultraviolet or --

4 MR. Gl BSON: No, just visual analysis.
0526 5 COMM SSI ONER Mac CALLUM: Al'l right.

6 BY MR. Gl BSON:

7 Q And as it turned out, the difference between the

8 RCMP approach and the Forensic Science Services

9 approach in Britain was a mapping techni que as
0526 10 opposed to a random mappi ng techni que?

11 A Yes.

12 Q Now, obviously | think you would agree that it

13 woul d have been better if that sanple had been

14 found on the uniformin 1992 by Ms. Alain?
0527 15 A Yes.

16 Q It woul d have assisted everybody | believe?

17 A Oh, absolutely, yeah.

18 Q And it |ikely would have been better had

19 M. Ferris, Dr. Ferris rather, had found that
05:27 20 sanple in 1988, '89 when he | ooked at the uniform

21 dress?

22 A Yes.

23 Q And you also agree that it |ikely would have been

24 better if Dr. Ferris had retained the portion that
0527 25 he had cut out of the panty area for further
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1 anal ysis rather than destroying it, that may have
2 assisted in the process as well?
3 A Yes.
4 COWM SSI ONER Mac CALLUM: M. G bson, |I'm
0527 5 sorry to interrupt again, was the distinction
6 bet ween a mapping technique and sinply a random
7 techni que?
8 MR. Gl BSON: Yes. There was a mapping
9 technique using a full blotter, if you recal
05:27 10 some of the evidence, where it was a full sheet
11 of blotter paper that was laid on the uniform
12 versus individual pieces of --
13 COWM SSI ONER Mac CALLUM: | understand,
14 t hank you.
0527 15 MR. Gl BSON: -- blotter paper that was --
16 ' msorry, M. Comm ssioner, | wasn't clear on
17 t hat .
18 BY MR. Gl BSON:
19 Q We do know that Pat Alain did find a small amount
05:28 20 of DNA on the panties?
21 A Yes.
22 Q You are aware of that?
23 A Yes.
24 Q And you would agree with me that that was
05:28 25 fortunate because that did in fact keep alive the
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1 whol e questi on of DNA analysis which eventually
2 cleared David M| gaard's name and had she not
3 found that, it's likely that there may not have
4 been any other testing ever attenpted?
0528 5 A Yes, that's probably true. Had she not found
6 that, | suspect the exhibits would have been
7 returned, and given that they were the only
8 exhibits in the courthouse from 1969, '70, they
9 m ght well even have been destroyed.
05:28 10 Q And of course we do know that by the time the
11 subsequent testing was done in Britain, M.
12 M | gaard had already been freed for a nunber of
13 years and was no |longer in prison?
14 A Yes, that's true.
05:28 15 Q And are you aware that the DNA sanple that she did
16 find on the panties was eventually anal ysed and
17 mat ched up to M. Fisher?
18 A No, | wasn't specifically aware of that.
19 Q Well, there likely will be evidence to that
05:29 20 effect. Thank you very much, M. Brown.
21 COMM SSI ONER Mac CALLUM: Thanks.
22 MS. KNOX: M. Brown, for the record only,
23 my name is Catherine Knox and | appear as counsel
24 for T.D.R. Caldwell, the trial prosecutor.
05:29 25 A Yes.
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MS. KNOX: And | just have a few areas that

| want to touch on with you, and,
M. Comm ssioner, | will finish before six
o' clock if that's of any assistance in planning
t he day.
COWMM SSI ONER MacCALLUM:  Thank you.

BY MS. KNOX:

Sir, you had indicated during the course of your

direct exam nation that it was your view and

i ndeed the view of the Supreme Court of Canada

that M. Cal dwell had complied with the disclosure

rules of the day in terms of the information that

he provided to M. Tallis with respect to the
investigation of David M| gaard?

Yes, that's correct.

And, sir, with respect to that, are you aware that

additional to the documentary evidence that we

have been able to show through his file that had

some fairly detailed correspondence as to

mat eri als he sent, conversations he had with

M. Tallis, that we have as well indications that,

from M. Tallis certainly, that he was treated

a very cordial fashion and was permtted to read

prosecution files, although not necessarily given

copies of materials of certain aspects of the
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1 file?

2 A He told me that at one point, yes.

3 Q And are you aware through a review of the

4 transcript, and I'm thinking particularly of the
0530 5 prelimnary inquiry, that he, for exanple, had

6 knowl edge of witnesses whose statements he didn't

7 have copies of, like Betty Hundt, Anne Friesen,

8 who were of the view that when Ms. MIler took the

9 bus, sonmetimes she would have gone down Avenue O
05:31 10 versus Avenue N?

11 A | don't know that | was aware of that

12 specifically, but | was aware, as you say, that

13 M. Caldwell allowed Justice Tallis to read his

14 files.
05:31 15 Q Ckay. M. Brown, in the interests of tinme, |

16 won't go to the transcript, but in the

17 cross-exam nation of Adeline, and | won't

18 pronounce her name properly, but one of the woman

19 in the room ng house, Nyczai | think is perhaps
05:31 20 one pronunciation of it, that M. Cal dwell

21 guesti oned her about where Betty Hundt was, where

22 Anne Friesen was and was told that those

23 particul ar |ladies, one | believe was in the

24 Nort hwest Territories, one was in B.C., but
05:31 25 certainly that his questions would indicate a
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1 knowl edge that information had been obtained from
2 them as part of the investigation?
3 A Yeah. Well, | would have known that because | did
4 read both the prelimnary hearing and the trial
0532 5 transcri pt. | don't recall it specifically today.
6 Q But |ike most of us, it's gone from your m nd,
7 even those of us who have read it nore recently.
8 Sir, with respect to the file itself, you
9 i ndicated in your direct exam nation to -- or
05:32 10 actually, before | go there, did you review the
11 address to the jury that M. Caldwell did at the
12 conclusion of the case prior to the judge
13 instructing then?
14 A Yes. | believe those cane to us in Ottawa. They
05:32 15 had not been reproduced as part of the original
16 record, but the notes were around and they were
17 able to find someone who could interpret the court
18 st enographer's notes and they were produced.
19 Q And M. Wblch in particular has referenced you to
05:33 20 the theory of the Crown that he described as, and
21 | ' m not paraphrasing, |I'm summari zi ng, but
22 basically he described them as needing the
23 evidence to place Gail MIler going down Avenue N?
24 A Yes.
05:33 25 Q Do you recall that in fact in the address to the
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1 jury, that M. Caldwell referenced both a theory
2 Avenue O and Avenue N and that both theories, in
3 terms of her passage of travel, were put to the
4 jury as part of the instructions that the judge
0533 5 gave thenm?
6 A Well, again, | don't recall that specifically, but
7 if that's what's in those notes, | would have read
8 it at the tinme, yes.
9 Q Okay.
05:33 10 COWM SSI ONER Mac CALLUM: You are speaking
11 about what the judge told the jury though?
12 MS. KNOX: Yes, and M. Caldwell as well,
13 if I"mrecalling correctly, referred to both
14 Avenue N and Avenue O as possibilities.
0533 15 COMM SSI ONER MacCALLUM:  Yes.
16 BY MS. KNOX:
17 Q But that certainly the jury was given instruction
18 and direction with respect to either of the routes
19 as being a possible route of travel for her. Do
05:33 20 you recall that?
21 A Well, again, | don't specifically recall it, but
22 that could be why it didn't particularly concern
23 me, that it m ght have been Avenue O as opposed to
24 Avenue N.
05:34 25 Q And not by any nmeans to have this question taken
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Ms. Knox
Vol 184 - Monday, September 18th, 2006

Page 38557
1 as a way of criticismor critique of the work that
2 was done by the prosecution office and yourself
3 and M. Neufeld in particular in preparation for
4 your attendance at Supreme Court of Canada, but
053¢ 5 did you or he to the best of your menory actually
6 sit down and do a page-by-page conparison of the
7 materials that were in M. Caldwell's prosecution
8 file with the materials that were in what was
9 descri bed as the Saskatoon City Police Gail Ml er
05:34 10 mur der investigation file?
11 A Well, not page by page, but | do recall it was our
12 view that there was really nothing |left out of the
13 prosecutor's file that, from the police that was
14 of any real significance.
05:35 15 Q Ckay. Do you realize that what was not in the
16 prosecution file as an exanple, that has been
17 referenced here as having some significance, is
18 the police report, the investigation report that
19 contai ned the content of the interview, | believe
05:35 20 it was with M. Merriman, that in his file there
21 was a paragraph in the police report about one of
22 the Merrimans, | believe Ms. Merriman, but that
23 in fact he didn't have the M. Merriman interview
24 in his police file as we |ook at it?
05:35 25 A | don't recall that. My recollection of the
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1 Merri man one was he had the taxi thing, but |

2 don't recall --

3 COMM SSI ONER MacCALLUM: \Who did, Cal dwell ?

4 A Cal dwel | did, vyes.
0535 5 COMM SSI ONER Mac CALLUM: Al'l right.

6 BY MS. KNOX:

7 Q And the --

8 A My recollection, Ms. Knox --

9 Q He had the information?
05:35 10 A -- was yes, he had the information.

11 Q Yeah.

12 A That there were a few files there, or a few

13 statements there and things that they had done

14 during the investigation that weren't in his file,
05:35 15 but again, my recollection is that Eric and |

16 | ooked at them and didn't think there was anything

17 significant that the police left out.

18 Q Okay. And again to come back to your original

19 response, you were satisfied that he had conplied
05:36 20 with the disclosure rules of the day as they

21 existed in 1969?

22 A Oh, yes, absolutely.

23 Q Okay. Now, sir, with respect to a docunent that

24 has been, a great deal of time has been spent
05:36 25 dealing with it through the course of this

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Ms. Knox
Vol 184 - Monday, September 18th, 2006

Page 38559
1 inquiry, and indeed through Ms. MLean's
2 cross-exam nation of you and to a | esser degree
3 M. Wbl ch, but what has been referred to as the
4 Ray Macki e docunent, that five page docunment ?
0536 5 A Yes.
6 Q You testified in response to a question from M.
7 Hodson some days ago that you believed that that
8 came from M. Caldwell's file?
9 A That's nmy recollection, yes.
05:36 10 Q Okay. Sir, at what point in time specifically, if
11 you can, were you actually assigned to becone
12 involved in the file and did you take physical
13 possessi on of what we have as approximately six
14 vol umes that were M. Caldwell's prosecution file?
05:37 15 A Well, | was assigned in 1990 to |ook at the head
16 office file which was essentially the trial
17 transcri pt and the Supreme Court, or the Court of
18 Appeal materials. We didn't | ook, we didn't get
19 Bobs Caldwell's file I think until shortly before
05:37 20 the reference was called. W knew it was com ng
21 and we knew we were going to have to go into that.
22 Q Okay. So at that point in time when you say you
23 didn't get it, do you mean that it hadn't made its
24 way out of Saskatoon into Regina?
05:37 25 A We hadn't called for it and it hadn't been sent
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1 down.
2 Q So it had stayed in the office here in Saskatoon?
3 A That's correct.
4 Q Now, the evidence on the record reveals that a
0537 5 number of people had gone through that file in
6 1983 -- well, in 1981, perhaps M. Young, although
7 he and M. Caldwell have a differing recollection
8 of whether he actually went and | ooked at the
9 file, M. Carlyle-Gordge went through it in 1983,
05:38 10 t he evidence is that a researcher with CBC, Sandra
11 Bartlett, |ooked at it and had access to it in
12 1988, M. Caldwell went through it a couple of
13 times at the request of M. Wlliams, M. WIIlians
14 went through it, Sergeant Pearson may, |'m not
05:38 15 sure, have had some access to it, but that there
16 was a path of people who had access to the file
17 bet ween 1983 and the time when it would have
18 gotten to your hands?
19 A Well, yes, | knew sone people had gone through it.
05:38 20 | wasn't aware that M. Young or Carlyl e-Gordge
21 had been through it.
22 Q Okay. Now, sir, do you know whet her any steps
23 were taken after the major focus of attention
24 became a public issue in about 1988 after the
05:38 25 first application was filed to ensure that the
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1 contents of that file, as they existed up to that

2 point in time, were kept intact?

3 A No, |I'm not aware of any special steps that were

4 t aken, no. | can't say that |'m aware of anybody
0539 5 doi ng anyt hi ng.

6 Q Okay. Wuld it be fair to say that once the

7 Section 690 application was generated, that sone

8 of the information that was sought, or information

9 was sought both from Saskatoon City Police files
05:39 10 and the prosecution's files?

11 A That's nmy recollection, yes.

12 Q Okay, sir, and it's more a matter of argunent

13 subsequently, but is there any way that you can

14 say with any degree of certainty that that
05:39 15 docunment, that script document was, that cane to

16 your attention was part of M. Caldwell's file

17 when he did the prosecution of this matter in

18 19697

19 A | have no idea.
05:39 20 Q Ckay.

21 A | can't say that.

22 Q And you | believe reviewed various copies of it at

23 the request of M. Wl ch when he sent a copy to

24 you that somehow -- and | assunme through M. Asper
05:40 25 in fact -- had been obtained fromthe file, you
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1 sent copies of it to the Saskatoon Police Service
2 to have them attenmpt to get a source and
3 aut horship of it. In the various versions of that
4 docunment that you've seen, that you've exam ned
0540 5 and you've worked with, did you ever see any
6 mar ki ng or anything on any copy of it to indicate
7 that nmy client, M. Caldwell, at any point in tinme
8 had ever had contact with it during the course of
9 his preparation for trial?
0540 10 COWM SSI ONER Mac CALLUM: Contact with whonm?
11 MS. KNOX: W th the docunment.
12 COMM SSI ONER Mac CALLUM: Wth the Mackie
13 summary?
14 MS. KNOX: Yes.
0540 15 A | don't remenber anything, no. | know that for
16 most of the time he was with the departnment Bobs
17 Cal dwell wrote in an horrible peacock blue ink.
18 BY MS. KNOX:
19 Q We' ve seen it.
05:40 20 A And it tended to | eap out at you wherever it was
21 and there was nothing on the file |like that.
22 Q He also had a fairly, once you |look at it, he has
23 a fairly distinctive and persistent kind of
24 handwriting too, doesn't he, and lots of the
05141 25 docunents in his file had marks, notes, underlying
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1 various things on it that can clearly be | ooked at
2 and say "oh, yeah, that's Bobs Cal dwell who did
3 t hat"?
4 A Yes.
0541 5 Q Okay. And nothing in any copy that you came
6 across would indicate him having physically done
7 anything to it or had contact with it?
8 A No.
9 Q So your evidence that you believe it came from his
0541 10 file when you took possession of it would at best
11 be a guess, but you have no i ndependent evidence
12 to suggest that in fact it was on his file and if
13 there are indications, including his menory, that
14 he had never seen it, there's nothing you can
05:41 15 offer to concretely contradict that is there?
16 A Well, that's correct. The only reason | think it
17 came off his file is because | believe we provided
18 a copy of that to M. Wlch and M. Asper when
19 they came to review the file at our office in
0541 20 Regina and | don't believe we had the police file
21 at that point, so ny only source would have been
22 his file.
23 Q Okay.
24 A That's the best recollection | have now.
05142 25 Q But you don't know who would have done anything to
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1 have added anything or m xed anything in his file
2 before it canme to you late in 1991 just before the
3 Supreme Court of Canada reference?
4 A That's correct.
0542 5 Q Ckay. Did anybody else within headquarters review
6 the file before it came to you or were you
7 physically there when it was unpackaged, | ooked at
8 and sorted through?
9 A My recollection is it was boxed up and sent to ny
05142 10 attention and |I'm the one that opened it up.
11 Q Okay, thank you. Now, sir, just a couple of other
12 areas that | wanted to touch on. You indicated in
13 response to sonme questions from M. Wolch | ast
14 week and the discussion about the role of the
05:42 15 media that -- was | correct in understanding that
16 you had attended a conference in W nni peg | ast
17 year, the Unl ocking Innocence conference, where
18 Dan Lett was a speaker?
19 A That's correct, yes.
05:43 20 Q And | take it you were at the presentation where
21 M. Lett spoke and where M. Asper spoke, and in
22 fact |'ve had the excerpt of M. Asper's
23 presentation played in these proceedi ngs.
24 A Yes.
0543 25 Q And | take it you were present when M. Asper made
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1 the statement that the media attention that they

2 garnered in this particular case was a key part of

3 the efforts to get David M| gaard rel eased from

4 custody and without the nmedia they wouldn't have
0543 5 succeeded?

6 A Yes.

7 Q And you would have heard him make the statenment,

8 as we heard when we played the tape here, that he

9 could go on record as stating that none of the
0543 10 stories that had gone in the media had been shown

11 to be incorrect?

12 A | believe | recall him making that statement.

13 Q Okay. Sir, do you also, and you've been

14 referenced to a story that was done, and I'IlI| just
05:44 15 pick this particular one because it was a

16 particularly directed one towards my client, but

17 there was that media story in July, | believe, of

18 1990, where the allegation was that M. Cal dwell

19 had not disclosed the original March 2nd, 1969
0544 20 statement that Ron W /| son had given to the RCMP.

21 Do you remember that statement?

22 A Oh, yes, yes.

23 Q And you in fact, and M. Hodson took you through

24 some review that you had done without the benefit
05:44 25 of the file but just based on transcript, that
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showed that M. Tallis had in fact questioned
W | son about that statenment at both his
prelimnary inquiry and his trial?

That's correct, yes.

And you would be aware that right in the body

the transcript of the prelimnary inquiry before

Al bert Cadrain testified, M. Caldwell went on

record and made the statement that he had given

copies of the statements of Al bert Cadrain, Nichol
John and the combi ned statements of Ron W son
both in May, as well as his March 2nd statement,
to M. Tallis?

Well, again, | don't recall it specifically, but
if that's in the transcript, | would have read it.
Okay.

The point | was making to the deputy m nister was

he had to have had it because he used themin
cross-exam nation, which was the point of the

whol e concern.

M. Brown, were you aware or have you become aware

t hat not only did he have it for purposes of
cross-exam nation, but that there was clear
evidence in the documentary record that it had
been sent to him there was correspondence bet

M. Caldwell and M. Tallis that confirmed it
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1 being sent to himin August of 19697

2 A "' m now aware of that, now that |'ve seen the

3 prosecutor's file.

4 Q Sir, you made the statement |ast week, | -- in
0545 5 commenting on the role of the media, that as the

6 services of the media become circumscribed there

7 are | ess people doing the job, and they find

8 t hemsel ves in positions that they end up having to

9 t ake, very quickly digest, and often just put out
0546 10 what's passed to them by people, and you referred

11 to yourself and M. Wbl ch as people who informthe

12 medi a?

13 A Yes.

14 Q Sir, did you know or have you come to know that in
05:46 15 fact, when that story was written in July 1990,

16 Dan Lett had transcripts of the prelimnary

17 inquiry and the trial of David M| gaard?

18 A No, | didn't know that.

19 Q Ckay. Did you know that, indeed, Ms. Ml gaard
05:46 20 had a copy of the March 2nd statenment of Ron

21 W | son, that she'd had it since 19817

22 A No, | didn't know that.

23 Q Did you know that there were transcripts of

24 t el ephone di scussions she had with Ron W I son back
05:46 25 in 1981 where she tal ked to him about his March
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1 2nd statenent, referred himto parts of it, and
2 assured him that she had a copy of it.
3 A No, | know none of that.
4 Q Okay, didn't know any of that. Sir, did you know
0547 5 that, after the story was witten, Ms. M| gaard
6 phoned Dan Lett and told him that when she read
7 that story in the paper she nearly freaked because
8 the story was wrong?
9 A No, | wasn't aware of that.
05:47 10 Q Did you know that Ms. Ml gaard shared with M.
11 Asper the very day after that story, July 18th,
12 that they'd made a m stake when he gave that
13 informati on or when that story went in the paper,
14 that indeed M. Tallis had had that story?
0547 15 A No, | didn't know that.
16 Q Did you know as a result -- well, I'"lIl start by
17 asking -- did you read the exam nation or
18 cross-exam nation of Ms. Ml gaard at this
19 | nquiry?
05:47 20 A No, I -- all 1'"ve heard or know about it is the
21 summari es that Ms. Krogan sends, sends to the
22 department every day. | haven't specifically read
23 her evidence, |'ve trying -- been trying to avoid
24 readi ng specific evidence before | gave evidence.
05:47 25 Q | take it, M. Brown, then, that you didn't know,
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1 and perhaps will now come to know, that after

2 Ms. Ml gaard contacted Dan Lett and David Asper

3 and told them that the story was a m stake, that

4 she then proceeded to make multiple contacts with
0548 5 ot her media outlets and not disclose to them that

6 the story was a m stake, but to encourage themin

7 t he belief that what M. Cal dwell had done was

8 terrible, that indeed he hadn't disclosed that

9 March 2nd statenment?
0548 10 A | wasn't aware of that, no.

11 Q Did you know that we have a transcript of a

12 conversation between Ms. M| gaard and Reverend

13 McCl oskey, who subsequently authored that report

14 of Centurion Mnistries, where she lied to him and
05:48 15 told himthat the statement hadn't been discl osed?

16 A No, | wasn't aware of that.

17 Q Ckay. Did you hear any such information as that

18 at that conference that you attended where Dan

19 Lett was present and where the statement was made
05:48 20 none of their stories were wrong?

21 A No, | don't recall anyone bringing that up.

22 Q Did you ever read in the paper, either under the

23 aut horship of Dan Lett or anyone, that in fact

24 that story was wrong the day after or the days
0548 25 after that m srepresentati on had happened and ny
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1 client had been accused of m sconduct?

2 A No, it was |left out there.

3 Q And with the exception of the evidence at this

4 | nquiry for those who choose to read it, what
0549 5 little may have been afforded the attention of

6 that in press, and what | have just told you, had

7 you any know edge that that in fact was the true

8 state of affairs?

9 A No, | wasn't aware of that.
05:49 10 Q M. Brown, would you agree with nme that with the

11 limted resources that the media has, when they

12 find out that they have made m stakes where the

13 m st akes have been because they just didn't bother

14 to do the work, as in the case of M. Lett, he had
05149 15 the material, that at the very | east we could

16 expect fromthemis that there m ght be a

17 correction on the record?

18 A Well, it was a fairly substantial allegation of

19 wr ongdoi ng | evel ed agai nst a prosecutor, one would
05149 20 assunme that if you're -- you know, trash

21 sonebody's reputation in error, you m ght want to

22 retract, but --

23 Q M. Brown, | just have two other areas to touch

24 with you, and these will seem slightly off topic
05:50 25 to you if you haven't been follow ng the details.
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1 But when the prosecution file was returned, or
2 turned over to the RCMP for project Flicker, and
3 ultimately when it was turned over to the
4 Comm ssion as part of the preparation for these
0550 5 hearings, there was a file contained in the box of
6 t he prosecutor's office that had a | abel on it
7 Meeting File that some have concl uded was part of
8 M. Caldwell's file. He has indicated that he had
9 no such file and, with the perm ssion of the
05:50 10 Comm ssioner, | would |ike to approach you with
11 two files that have writing on them just to ask
12 whet her you can identify for us whether these are
13 files that you set up as subcategories of the
14 prosecution file and which didn't get reassenbl ed
05:50 15 back into their original form?
16 COVMM SSI ONER MacCALLUM: What was the |abe
17 on that again?
18 BY MS. KNOX:
19 Q The first one | refer to is one that has a
05:51 20 handwritten | abel in |large blue ink Meeting,
21 M-E-E-T-1-N-G, File. The number on the file
22 j acket, the Comm ssion nunber is 331785, and
23 contained in it are some various statements that
24 have wi tness statenments, |ike M. Nichol John,
0551 25 t hat have the original handwriting of nmy client in
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that awful ink that M. Brown refers to, and
perhaps if we could pass it to himand ask himto
have a quick review?

Yeah, that's nmy writing.

OCkay. And it --

This was just a file cover that we were reusing.
So Ms. Krogan was right, that you recycle file
covers, because we tracked that one, if you | ook
at the name on the back of it, to a Court of

Appeal matter in 1983?

Yeah, absolutely.

So M. Caldwell's recollection that that wasn't a
file he set up is correct?

That's correct.

M. Caldwell also testified that the first tinme he
has a menmory of seeing the Mackie summary, the
scri pt docunent, was when he went down to the
court house with Sergeant Pearson while you were in

Supreme Court of Canada, and he found a file

folder that had a |abel on it -- and | may not
have this exactly right, yeah, | do have it,
have it in front of me -- Ml gaard wi tnesses -

Roberts, Art - polygraph. And |I'm going to pass
you another file folder that doesn't appear to

have a number on it, but again it has handwriting
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1 on it and a | abel that he says is not his, and
2 that it was in this file in the prosecution office
3 in Regina at the courthouse that he found the
4 script docunment for the first time in 1992; is
0552 5 t hat your handwriting?
6 A That's my handwriting too, yes.
7 Q So, again, this was a file that was set up by you
8 in preparation for the Supreme Court of Canada?
9 A Well, subject to the fact that when we got the
0552 10 file back fromthe RCMP they had done sone
11 resorting, so | don't know whether what's in there
12 is what | originally put in.
13 Q No, and |I'm not --
14 A But I"m going to tell you that's ny file cover.
05:53 15 Q | "' m not suggesting, indeed, that the contents of
16 what was your file, because the one | passed you
17 t hat says Art Roberts no | onger has the script
18 document in it, so there have been changes. But
19 M. Caldwell's evidence was that he didn't
05:53 20 recogni ze these file jackets, that they weren't
21 part of his file, and it's your evidence that in
22 fact these are part of your preparation for the
23 Supreme Court of Canada?
24 A That's correct.
05:53 25 Q And | take it, given that you were setting up file
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1 folders, that there was sone reassenmbling or, as |
2 have a tendency to do, you sort your categories of
3 witnesses into file jackets. So what the RCMP
4 received in project Flicker, and what we received,
0553 5 woul dn't necessarily be M. Caldwell's file as he
6 had prepared it and put it together?
7 A Oh, yes, by the time we got to the Supreme Court
8 of Canada everything was shuffled around. | think
9 what we were trying to do was basically gather all
0553 10 the statements for a particular witness, and put
11 them all into one file, as opposed to digging them
12 out of different files.
13 Q Okay. Sir, just a quick question, | meant to get
14 an excerpt of tape and |I didn't, but you were
05:54 15 asked some questions by M. Wbl ch about the
16 significance or whether certain actions that
17 happened in 1970, 1971 with respect to Fisher,
18 m ght have been of a questionable nature, | --
19 that it m ght have been indications of sonme
05:54 20 mal f easance on the part of people. And one of the
21 topics that continually comes up in assessing what
22 happened with Fisher, the fact that the charges
23 were, or the pleas were done in Regina, is that
24 there was no media coverage. Do you have any
05:54 25 menmory of to what degree the media covered
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1 anything to do with offences involving women in
2 1970, '69, '71, as conpared to how things changed
3 in the md-'80s after the Crimnal Code was
4 amended, sexual assault offences were introduced,
0555 5 and there was a general whole sociol ogical
6 movement towards the recognition of the rights of
7 women as victinms of crime?
8 A Well certainly one of the things that changed with
9 respect to dealing with sexual assaults in the
05:55 10 | ate '80s-early '90s, was the way we treated
11 wi t nesses, the way we treated conpl ai nants.
12 Q Uh- huh?
13 A It became clear that it was our responsibility, as
14 t he prosecutors, to make sure that there was
05:55 15 communi cation with them that they knew what was
16 happening on the file, that they were al ways
17 informed of the results. Prior to that, and even
18 when | was prosecuting, | know | did some sexua
19 assault cases and | never told the victinm what
05:55 20 happened. | told the police, | mean | -- we
21 al ways were supposed to send the police a note
22 with respect to the -- what finally happens on a
23 case, and if they were going to deal with the
24 conpl ai nants, then they would do it.
05:56 25 Q Ckay.
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1 A We didn't. Now certainly, in terms of the news

2 medi a and whet her they becane nore sensitive to

3 it, umm they did. But you have to understand

4 t hat throughout the '80s, as well, you saw the
0556 5 erosion of news services or the numbers of people

6 t hey enpl oyed steadily through the '80s and the

7 "90s to the point where nmost of them now, are

8 really not in a position to cover much news.

9 Certainly the radio stations these days, they get
05:56 10 their news al nost exclusively by phoning you and

11 aski ng you what's happened, they never attend

12 Court .

13 Q Yeah. To go --

14 A Go ahead?
05:56 15 Q No, sorry, you can continue, | didn't mean to

16 interrupt?

17 A And even back then attendance in Court was, |

18 t hink the newspaper in Regina had one reporter

19 t hat was sort of reliably at Provincial Court, but
05:;57 20 that was it, the others were basically hit and

21 m ss.

22 Q Okay. Sir, to step up onto ny fem nist soap box

23 for a mnute, the reality is in '68, '69, '70,

24 "71, into the early '80s, that the place of wonmen
05,57 25 in the crimnal justice systemdidn't rank very
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1 highly; did it?

2 A Well, wonen or anyone else, they were just

3 wi t nesses.

4 Q Yeah.
0557 5 A | mean, when we were done with them we were done

6 with them

7 Q And we didn't necessarily check to make sure they

8 wer e okay, or they knew what had gone on, or to

9 even give a passing thought to how it m ght affect
05:;57 10 themif they didn't find out what had happened in

11 a crime that they'd been a victimin?

12 A That's correct.

13 Q Thank you. | have no further questions.

14 MR. HODSON: It's al most 6:00, M.
05:58 15 Comm ssi oner . | believe Ms. Cox, for Federal

16 Justice, has about 45 m nutes, and Ms. Krogan to

17 foll ow. Did I mss anybody?

18 COWMM SSI ONER MacCALLUM:  Thank you very

19 much, M. Hodson, and thanks very nuch, counsel,
05:58 20 for staying.

21 (Adj ourned at 5:58 p.m)

22

23

24

25
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