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Transcri pt of Proceedings

(Reconvened at 9:00 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.
ALL COUNSEL: Good mor ni ng.

MURRAY BROWN, conti nued:

BY MR. HODSON:
Call up 002674, please. Yest erday when we
adj ourned, M. Brown, we were just dealing with
t he days or weeks |eading up to the conmencement
of the reference proceeding and some of the
preparations, and this is a letter by M. Neufeld
to Corrections Canada and it's to deal wth
reviewing, | think, the Corrections files on David
M | gaard. Do you recall what the purpose was of
| ooking at M. Ml gaard's, | think there was both
prison files and/or parole records, do you
remenber how that issue canme up?
Well, | think there were two things, as | recall.
First, we were |ooking for whatever adm ssions
there may be recorded in those files. And
probably, as well, one of the allegations he was
maki ng was that he couldn't get parole because he
woul dn't admt he was guilty, and we were curious
about that.

And what significance, if any, would that have,
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1 then, in the reference case?

2 A It was just somet hing that was going to be used

3 during his cross-exam nation. | -- it, frankly,

4 has no relevance in particular, we were nostly
02:02 5 interested in |ooking for any adm ssions that may

6 have been put into those files, because basically

7 everything you do in jail gets recorded.

8 Q Now |I had not shown you this but | think, in

9 Oct ober - Novenmber 1991, a book by Carl Karp and
09:03 10 Cecil Rosner was put out about the story of David

11 M | gaard, and it included a reference in there

12 about adm ssions that Ben Dozenko, a prison guard,

13 claimed David M| gaard made to him and | believe

14 M . Dozenko was a witness at the Supreme Court; is
09:03 15 t hat correct?

16 A Yes, | believe that's correct.

17 Q And do you recall, generally, what his -- his

18 evidence was to the effect that M. M| gaard had

19 made an adm ssion to himat some point, | think,
09:03 20 many years earlier?

21 A Unm vyes, but as | recall he was the guard that

22 M. Ml gaard wal ked away from when he was on an

23 escorted absence, and we were not able to find

24 anything recorded on the file that supported that
09:03 25 statement, and in our view that was of
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1 consi derabl e significance because that kind of
2 adm ssion would ordinarily have been recorded in
3 the files.
4 Q And so is it correct to say that, at | east
09:04 5 according to this letter, this enquiry, that one
6 of the issues would have been to follow up on what
7 had been reported in the media about M. Dozenko's
8 claim of an adm ssion?
9 A That, well that's -- yes, we were |ooking for any
09:04 10 suggestion there were adm ssions by David M| gaard
11 in those files.
12 Q And | think, and I won't go through any of this
13 evidence in detail with you, but | think at the
14 reference case there was also evidence in
09:04 15 documentary form about other prison officials and
16 whet her or not they were told by M. Dozenko about
17 this adm ssion, whether there was anything on the
18 file, and this issue was canvassed fairly
19 t horoughly; was it not?
09:04 20 A That's correct, yes.
21 Q From the perspective of Saskatchewan Justice can
22 you tell us whether, if | can call it the Ben
23 Dozenko statement or his evidence that David
24 M | gaard confessed the crime to him did
09:05 25 Saskat chewan Justice, once all of the facts came
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1 out at the Supreme Court, did you put any wei ght
2 on that piece of information?
3 A No.
4 Q And why not ?
09:05 5 A Wel | because, frankly, had that statement been
6 made it just is inconceivable that it would not at
7 some point have been entered into his records
8 because, as | say, those reports are volum nous
9 and they very carefully record your life in jail.
09:05 10 Q And is it fair to say that you concl uded that
11 M . Dozenko was m staken or wrong when he said
12 that M. Ml gaard confessed to the crime?
13 A M st aken, wrong, whatever.
14 Q If we can go to 009789, please. And you'll recall
09:05 15 yesterday, | think it was Decenber 20th, 1992 |
16 showed you a letter where you wrote to M. Wl ch
17 and asked about the secretor status of David
18 M | gaard, and whether or not he had been tested
19 for secretor status, and whether he would be; do
09:06 20 you recall that letter | showed you yesterday, the
21 request ?
22 A Yes.
23 Q Actually, sorry, it was maybe December 24th. And
24 this is the reply from M. Asper, and he says:
09:06 25 "This whole issue arose for
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1 us for the very first time when we

2 received fromthe Departnment of Justice

3 in Ottawa the opinions it solicited with

4 respect to this matter. The question of
09:06 5 whet her David Mlgaard is in fact a

6 non-secretor was never raised with us by

7 t he Federal Departnment of Justice, and

8 it comes somewhat as a surprises given

9 the fact that in his Affidavit submtted
09:06 10 in support of the first application,

11 Davi d undertook to take any tests

12 what soever in order to establish his

13 i nnocence. It is puzzling to say the

14 | east that we were never apprised of any
09:06 15 real doubt as to David's status, and we

16 have al ways operated on the basis that

17 the test performed by the RCMP at the

18 time was accurate.”

19 And then 1I'll read you the next paragraph and ask
09:07 20 you to comment on your notes here.

21 "If we are to have David

22 tested, we would appreciate knowi ng in

23 advance your position as to the two

24 possi ble results. For exanple, if David
09:07 25 is confirmed as a non-secretor, will it
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be your position that therefore he is

excluded as the perpetrator?

Conversely, if he is determned to be a

secretor, will it be your view that this

result would somehow be incul patory?”
And then | think these are your notes on the side
of the letter, are they M. Brown, the
handwritten?
Umm vyes.
And | wouldn't mnd if you could just comment on
your reaction to this letter and/or tell us what,
if the notes reflect that, if you could maybe
deci pher them for us?
Well, this isn't a terribly good copy, and --
Maybe -- actually, if | can assist you, | think it
says here:

“your 2

experts have

told you

ot her wi se".
Okay.
And so here, in the first paragraph the question
of whet her he is:

" a non-secretor was never raised

with us by the Federal Department of
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1 Justice ... comes ... as a surprise "
2 Your note is:
3 "your 2
4 experts have
09:08 5 told you
6 ot herw se";
7 do you recall who that would have been or what
8 t hat woul d have been referring to?
9 A Well, | would assune that would be their experts,
09:08 10 Ferris and Markesteyn.
11 Q Right. And | think we heard evidence to that
12 effect fromDr. Ferris, Dr. Markesteyn, and
13 certainly |I think it's in the Markesteyn and Merry
14 reports about -- raising questions about the
09:08 15 validity of the 1969 secretor test; was that your
16 under st andi ng?
17 A Yes.
18 Q And so | take it that that note would have been
19 your reaction to this statenment that the request
09:08 20 for a test cones as a surprise?
21 A Li kely, yes.
22 Q And then here, on the questions posed, '"will it be
23 your position that he is excluded if he is a
24 non-secretor', and the answer is:
09:09 25 "no";
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1 "if he is determined to be a secretor will it be
2 your view that it would be incul patory', and your
3 answer :
4 "could be",
5 or your note:
6 "coul d be".
7 And, again, anything to el aborate on that?
8 A Well, if he is -- if he was a non-secretor, that's
9 sonme evidence you can |l ook at with respect to his
09:09 10 cul pability, if he is a secretor that can be
11 | ooked at too. At that point there was still some
12 gquesti on about how effective the original testing
13 of materials picked up at the scene was.
14 Q Okay. And then, as well, it refers to another
09:09 15 vic -- I'"'mnot sure if this relates to another
16 subject matter; are you able to help us out with
17 t hat note on the bottom right?
18 A | can't read it on this.
19 Q "no evidence of "
09:09 20 Larry Fisher:
21 "... blood group
22 or secretor
23 status?"
24 A That is true, we didn't have that until the
09:10 25 reference actually began. Now | - -
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1 Q Okay. If we can maybe go to the next page, there
2 is a comment here as well, and this relates about
3 the bl ood testing of the semen. And M. Asper
4 asks:
09:10 5 "Do you have any material relating to
6 any testing performed on the all eged
7 semen sanpl es beyond the presumptive
8 test performed and as descri bed by then
9 Staff Sergeant Paynter?"
09:10 10 And | think this relates back to '69, and | think
11 your coment is:
12 "Not aware
13 of any ot her
14 tests - suggest
09:10 15 Paynter's evidence
16 suggests
17 not";
18 and that would have been your comment at the
19 time?
09:10 20 A That's correct.
21 Q And, again, any general comments about -- | think
22 you told us, yesterday, a couple of things; one,
23 when you | ooked at the reports you thought that
24 the reports suggested M. Ml gaard's secretor
09:11 25 status was in issue, and that's what prompted you
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1 to write the letter; you also nentioned that, and

2 | don't recall your exact words, but that you had

3 concerns that testing was not being done in a

4 timely fashion, is that a -- by M. Ml gaard; is
0911 5 that a fair way to put what you said yesterday?

6 A Yes. We were being told oh yes, they were al ways

7 willing to do the testing, but for some reason it

8 just never got done.

9 Q And did this reply to your request to have him
09:11 10 tested cause you any further concern in that

11 regard?

12 A Well it's, it's a lot of smoke and dust kicked up,

13 and the answer at the end of the day is still

14 "will you or won't you", so there is no answer
09:11 15 t here.

16 Q If we can go to 156836. And this is a January

17 8th, 1992 letter from M. Asper to you and has a

18 copy of the statement of Launa Edwards, and |'1l]I

19 go to the statement in a moment. M . Asper says
09:12 20 he:

21 "... was in Vancouver on January 6,

22 1992, and had the opportunity to

23 interview ...",

24 her, and | believe she was a former partner or
09:12 25 spouse of George Lapchuk; is that correct?
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1 A That's correct, yes.
2 Q And | think, yesterday, we had discussed this
3 motel room incident and | think you told us that,
4 at |l east going into the Supreme Court hearing and
09:12 5 after Kim Campbell's first decision, that the
6 motel room incident still had two arguments goi ng;
7 one, that it didn't happen; and two, that if it
8 did happen, that being the incident, that it was a
9 j oke; and that | think you told us that both were
09:12 10 still alive, is that correct?
11 A Oh yes, yes.
12 Q And that not with -- let me put it this way --
13 notw t hstandi ng what Ms. Hall said to M. WIIians
14 in her exam nation, which | think was November
09:13 15 1989, about what she observed and heard in the
16 room from Saskatchewan Justice's perspective were
17 -- was David Ml gaard and his counsel still
18 putting forward the argunment that the incident
19 didn't happen?
09:13 20 A Yes.
21 Q And woul d that necessarily nmean that Deborah
22 Hall's version of events to M. WIIliams, then,
23 about what was said and what she observed woul d
24 then be wrong or false?
09:13 25 A Well it seems to discount it.
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1 Q And here, if we can go to the page 156836, the

2 third page in, and |I don't propose to spend much

3 time on this statenment but the -- if you go to the

4 next page, just have you confirm  What she said
0914 5 is that George Lapchuk:

6 "... made it clear in this conversation

7 that he'd lied in the trial and was

8 treating it |like a joke. From what he

9 said and how he acted, it was apparent
09:14 10 to me that didn't care whether he'd |lied

11 or told the truth."

12 And then scroll down.

13 "He said he was there in the nmotel and

14 that he'd lied and how him and Craig had
09:14 15 lied about what they'd seen and heard.”

16 And, again, was that -- can you tell us, what was

17 your understandi ng of what Launa Edwards was

18 sayi ng about the nmotel roomincident, what did

19 you understand the inmport of her evidence to be?
09:14 20 A | would take the import of that to be that she was

21 saying it didn't happen, that George and Craig

22 Mel nyk made it all up.

23 Q And her evidence is on the Suprenme Court

24 reference, | believe she testified at the Court,
09:15 25 t he Supreme Court to that effect?
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1 A Well, she testified in Court and she apparently
2 testified in the Chief Justice's office, and we
3 weren't a party to what went on in the Chief
4 Justice's office.
0915 5 Q And was that relating to an issue that she had
6 rai sed or --
7 A Yes, it was partially due to what she claimed to
8 be her terrible fear of George Lapchuk.
9 Q And | believe there was also some foll ow-up
09:15 10 evidence from a Bobbie Stadnyk then who | think
11 was called to rebut what Ms. Edwards had said; is
12 t hat correct?
13 A Yes.
14 Q ls it fair to summarize it this way, that the
09:15 15 i ssue of whether or not the notel room incident
16 happened at all was an issue that was brought and
17 heard by the Supreme Court ?
18 A Oh, vyes.
19 Q 009936, please, this is a letter from M. Asper to
09:16 20 you of January 8th, 1992, and |I think this is the
21 first copy of the -- it's called forensic
22 dramati zation of the evidence of Ron W I son and
23 Ni chol John, and I think there was at some point,
24 do you recall a request to have the video played
09:16 25 in the Supreme Court or what's your recollection
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1 of --
2 A | believe there was a request to have it entered
3 into the record and we resisted that because it
4 was really just their opinion of what m ght have
0916 5 happened, it wasn't any kind of real evidence of
6 what di d happen.
7 Q And do you recall if that video went in as part of
8 argunment as opposed to an exhibit or do you
9 recal |l ?
09:16 10 A | don't recall it going in. It m ght have.
11 Q Go to 115784. This is a letter from-- January
12 13, 1992 -- from M. WIlliam to you and it's got
13 copi es of correspondence between David M| gaard
14 and Ni chol John, between Joyce M | gaard and Ni chol
09:17 15 John and | believe it is information that M.
16 W Illiam had gathered in the course of his
17 investigation of the first application. Can you
18 tell us, what was M. WIlliams' role in his
19 dealings with you after the Supreme Court
09:17 20 reference was called?
21 A Well, for the nost part we were dealing with Ron
22 Fai nstein and Rob Frater, but Eugene WIIlians was
23 the one that had the originals of all the
24 docunents and if we wanted somet hing, he would
09:18 25 provide us with a copy of it.
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1 Q And so it would be information, then, or his file
2 t hat you had seen previously and just not had
3 copied; is that correct?
4 A Some of that. Yes, there were things that we
09:18 5 hadn't taken copies of. He was doing sonme of the
6 leg work in terms of obtaining records for us. He
7 wasn't sort of that heavily involved because of
8 course he still had the job of investigating other
9 690 applications at this point and he was busy
09:18 10 doi ng that.
11 Q And what about Sergeant Pearson, do you recall,
12 did Sergeant Pearson play a simlar role around
13 this time?
14 A Well, not directly with me he didn't, | didn't
09:18 15 deal with Sergeant Pearson. Eric spoke to him
16 Eric Neufeld spoke to hima couple of times, but I
17 don't know that Pearson would have been providing
18 us with information directly.
19 Q And so it would be through M. WIlliams primarily?
09:19 20 A It woul d. Since his activity on this file would
21 have been at the behest of the Federal Justice
22 peopl e, the protocol at the time would have been
23 t hat whatever he was prepared to share with us
24 woul d have gone through the Justice officials
09:19 25 first.
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1 Q And are you aware as to whether M. Beresh and M.

2 Wbl ch and M. Asper were also contacting M.

3 Wlliams for file informati on or information or

4 records, things like that?
09:19 5 A Yes, they were.

6 Q And so woul d he have been -- would it be fair to

7 characterize his involvement as a resource to the

8 parties on the reference?

9 A Well, both he and Ron Fainstein were there to
09:19 10 assist the parties with whatever they needed.

11 Q If we can go to 115797, and this is a letter

12 January 13, 1992 from Chief Justice Laner, former

13 Chi ef Justice Lamer to M. Wl ch, and before | get

14 into the letter, | think just let's clarify the
09:20 15 dates, | think November 28th the reference was

16 called by the federal government; correct?

17 A That sounds correct, yeah.

18 Q And | think yesterday, Decenmber 9th was when you

19 had the first nmeeting of counsel and the neeting
09:20 20 with the Chief Justice where |I believe at that

21 meeting dates were set for the first set of

22 sittings on January 20th?

23 A That's correct, yes.

24 Q And | believe as well there was either a direction
09:20 25 or a request that the case books or the reference
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1 case be filed and witness lists provided | think
2 by Decenber 20th; is that correct?
3 A As soon as possible, yes, they wanted the
4 materials in as quickly as they could get them
0920 5 Q And this is a letter January 13th and | think the
6 record reflects that the hearing started January
7 16th, is that correct, the formal -- with the
8 first witness | think the 21st of January?
9 A Yes. My recollection is the meeting on the 16th
0921 10 was, | think maybe we had a meeting first with the
11 Chi ef Justice and then with the court as a whole
12 with the idea being that we would sort of set out
13 t he procedure then.
14 Q Ri ght, and then so the 21st of January | think is
0921 15 when it ultimately began with the first w tness;
16 does that sound right?
17 A Yes.
18 Q And so here Chief Justice Lamer indicates that the
19 meeting of Decenber 9th:
09:21 20 "...we had set Thursday,
21 January 16th... for a first public
22 meeting to determ ne the dates we wil
23 be hearing witnesses, in dealing with
24 this Reference. It was agreed in
09:21 25 December that we would target hearing
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wi t nesses during the week of January
20th, which | have set aside and kept
open for this Reference; and that we
woul d set other dates during our Wnter
Term "
So | apologize, it was January 20th. And that
first paragraph, would that be -- was that your
under st andi ng of what you were told | guess back
in Decenmber of 1991 of what was going to happen?
Yes.
And then M. Lamer writes:
"M . Claude Alain, of our
Court staff, informs ne that
M . Fainstein, of the Federal Department
of Justice, is having difficulty
obtaining fromyou the list of w tnesses
you would |ike the Court to hear. It is
i mperative that this information be
conveyed to M. Fainstein so that
subpoenas may be issued. It woul d be
unfortunate if we were to |lose this week
of sittings.
While it is the Court's,
and only the Court's decision to call or

not to call witnesses, it was agreed
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1 during our nmeeting in early December

2 that we would | et counsel of parties

3 granted status under s. 53(6) of the

4 Supreme Court Act indicate to the Court
0922 5 whi ch witnesses they feel should be

6 called.™

7 And again, if you could maybe just el aborate on

8 t hat | ast sentence and your understandi ng of how

9 the calling of witnesses was to work, the role of
09:22 10 the parties and the time lines that were in

11 pl ace?

12 A Well, it was my understanding, and Eric Neufeld's

13 under st andi ng, that we were to put together a

14 list, send it to Ron Fainstein, he would take that
09:23 15 up with the court and |et us know whet her the

16 court decided that witness should be subpoenaed or

17 not .

18 Q And so just on the formalities of the calling of

19 the witness, that would be by a subpoena fromthe
09:23 20 court and it would be the court's decision,;

21 correct?

22 A Yes.

23 Q And M. Fainstein's role was then to facilitate

24 that and to arrange to have the w tness brought
09:23 25 before the court?
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1 A That's right, yes.
2 Q And am | correct then that from Saskat chewan
3 Justice's perspective, if you wanted to have a
4 witness testify, you would not go out and serve
0923 5 t he subpoena yourself and make the arrangenments,
6 you would go through M. Fainstein and have him
7 arrange it with the court; is that correct?
8 A That's correct, yes.
9 Q And then as far as the witness |list, what was your
09:23 10 under st andi ng, again Decenber, January up until
11 the date of this letter, as to who -- was there an
12 agreement that one side, if |I can call it that,
13 woul d put forward their witnesses first or was it
14 a bit up in the air?
09:24 15 A No, | think at that point it was still pretty much
16 up in the air. The meeting of the 16th of January
17 was i ntended to sort of firmup the procedure.
18 Q At this date it appears that either M. Fainstein
19 or M. Lanmer was expecting to get a witness |ist
09:24 20 from M. WIlch. Was that your expectation?
21 A | think M. Fainstein was expecting to get witness
22 l[ists from both of us.
23 Q Okay. And do you know at this point whether you
24 had provided a witness list?
09:24 25 A | believe we had. | think we actually sent it in
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37591

1 or phoned Ron Fainstein to give himthe

2 information in Decenber.

3 Q And did you have any concerns -- or was there

4 di scussion | guess between you and M. Wl ch as to
0924 5 whet her you would be calling the sanme people or

6 whet her one would be in response to the other?

7 Can you el aborate on how that was happeni ng?

8 A No, we hadn't had any discussion |like that. We

9 didn't know precisely who M. Wbolch and M. Asper
09:25 10 intended to call. W had sort of "if this person,

11 then that person” kind of list, and | believe we

12 passed that on to the federal governnent.

13 Q Did the witnesses that Saskatchewan Justice would

14 ask to be called depend upon the wi tnesses that
09:25 15 M. Wolch called?

16 A Yes.

17 Q If we can go to 026526, and this is a note of a

18 t el ephone conversation between M. Fainstein and |

19 believe Eric Neufeld of January 13, '92. | simply
09:25 20 want to raise a point in here and ask if you can

21 tell us your recollection and know edge of what

22 was happening at the tinme. It appears that M.

23 Fai nstein was relating to M. Neufeld a call that

24 he had with M. Wbl ch, and:
09:26 25 "Doesn't feel next week could be
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1 utilized. Says W Il son won't cooperate -
2 fearing or concerned who will pay for
3 his | awyer. Feds don't seem to see why
4 t hey shoul d. Doesn't know where to
0926 5 begin."
6 And | think also some concerns about whether
7 David M| gaard was able to testify. \What -- do
8 you have a recollection of receiving this
9 information and dealing with it?
0926 10 A Well, yeah, prior to the 16th we were told that
11 that -- | didn't recall the WIlson information,
12 but we were told that David M | gaard was having
13 problems which, if true, wouldn't have come as a
14 huge surprise because he was emotionally fragile
09:26 15 at that time.
16 Q And so what, were you expecting that M. Ml gaard
17 woul d be a witness at the Supreme Court reference?
18 A We were expecting he would be the first witness.
19 Q And why was that?
09:27 20 A He was the one that was alleging he was wrongly
21 convi ct ed. It seens to nme appropriate you start
22 the process by himtaking the stand and saying |I'm
23 not guilty.
24 Q And was that, to your understanding, was that what
09:27 25 the court expressed as well, the Supreme Court?
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1 A | think -- | don't recall the Chief Justice
2 expressly saying that, but | have the inpression
3 that it was his expectation that David M| gaard
4 was going to be there pretty quick.
0927 5 Q And 1'Il come back to this issue in a nmoment when
6 we deal with the January 16th proceedi ngs. What
7 about the issue of Ron Wl son and his reluctance
8 to attend without a | awyer and wi thout someone
9 paying for a |lawyer, did you get involved in any
09:27 10 of those issues?
11 A No.
12 Q 115835, this is a January 14th letter, | think
13 from your office to M. Dehm about the
14 application for release of exhibits, and if we can
09:28 15 go to the next page, please, and it appears to be
16 a meno to send the following two pages to Fred
17 Dehm and request he proceed with the application
18 for release of the exhibits. And this would be
19 Gail MIller's clothing presumably?
09:28 20 A That woul d be correct, yes.
21 Q And the two pages that you are sending him if we
22 can go to the next page, and we'll be hearing nore
23 about this from other wi tnesses, but this relates
24 to informati on about the home office lab in
09:28 25 Engl and, is that correct, the Central Research and
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37594
1 Support Establishnment?
2 A Yes.
3 Q And it tal ks about a new technique for DNA,
4 poly --
0928 5 A PCR.
6 Q PCR, thank you. And it talks about the | ab
7 facility, and then the next page it tal ks about a
8 fellow named Dr. G Il, his education and his work
9 in this area of DNA analysis, and then if we can
09:29 10 scroll down, it says:
11 "Fred: Dr. Peter GII will be
12 supervising the testing at the forensic
13 Science's Central Research and Support
14 Establishment. This is in the
09:29 15 departnment of the Home Office."
16 And where would you have received this
17 information fron?
18 A That woul d have come from Ron Fainstein or Eugene
19 WIIlianms.
09:29 20 Q And so at this time who was -- who was making the
21 decisions as to where to send Gail Mller's
22 clothing for DNA testing and who to get to | ook at
23 it and what type of testing?
24 A The federal officials as far as | know.
09:29 25 Q And so it appears at this point that -- is it
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correct to say that you were arranging to get the
exhibits fromthe court to deliver to -- fromthe
Queen's Bench Court to deliver to the Supreme
Court and/or Federal Justice officials so they
could proceed with testing that they had arranged?
Yes.
Were you involved in any of the dealings with the
home office or with Dr. G Il as to what type of
tests to perfornm?
No.
If we can go to 002623, this is your January 1l4th,
1992 letter to M. Fainstein, the first paragraph
says that you will be ready to proceed the week of
January 20th as scheduled. Was there sonme
suggestion or concern that the hearings m ght not
proceed the week that had been schedul ed?
Well, there were the problems being raised with
respect to M. Mlgaard's health and M. W son,
but | was sinply concerned that they know that we
were ready to go.
And as far as the witness |list, you say:
"It is difficult for us to formally
respond with the witness |ist proposed
by ourselves without receiving a wtness

list from M. Wl ch. We have sonme idea
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1 of the witnesses he has consi dered
2 cal ling, but nothing indicating what he
3 has deci ded. Generally our position is
4 that if the evidence of a witness is not
0931 5 chal | enged or otherwi se inmpugned and the
6 Court is prepared to accept it as given,
7 we see no need to have the w tness
8 testify. This would of course be
9 subject to the wi shes of the Court.
0931 10 Until M. Wolch commts hinmself, we can
11 only put our position in a tentative
12 way. "
13 Woul d that have reflected your views at the time
14 t hen?
09:31 15 A Well, yes, our original conversation was
16 essentially these are the people that we think are
17 basic to this, but if M. WIlch and M. Asper cal
18 this person, then we want to call these people.
19 For exanmple, if they were calling Deborah Hall,
09:32 20 then we would want to call Craig Melnyk and M.
21 Lapchuk.
22 Q And if they didn't call Deborah Hall then?
23 A Then the issue of that notel room scene was not
24 before the court.
09:32 25 Q Was it your view that, at |east |eading up and
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1 into the reference, that it was incumbent upon
2 counsel for David Ml gaard to put forward whatever
3 evidence he felt established a m scarri age of
4 justice and that you would respond?
0932 5 A Their best case, yes, and we would respond to
6 t hat .
7 Q And so here, | think you are saying:
8 "...our position so we will assune for
9 the sake of so indicating, that M.
09:32 10 Wol ch may wish to have the foll ow ng
11 wi t nesses called:"
12 And would this be your guess at the time, based
13 upon what you had reviewed and heard, as to who
14 you t hought he would probably call?
09:33 15 A That's correct, yes.
16 Q And so at this point, | think some of these are
17 obvi ous, but M. Mlgaard and M. W I son and
18 Deborah Hall. John Patterson | think was a Larry
19 Fi sher inmate?
09:33 20 A Yes.
21 Q And then Dennis Cadrain presumably relating to
22 Al bert's condition?
23 A Condition, yeah.
24 Q And then Dr. Ferris and Markesteyn, did you expect
09:33 25 themto be called to deal with the secretor issue?
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1 A Well, and generally with respect to their reports,

2 particularly Dr. Ferris.

3 Q You' ve got Professor Boyd |isted here. \What was

4 your thinking there as to why he m ght be called?
0933 5 A His report was, in their view, of significance and

6 we thought they may want to try and get that in as

7 wel | .

8 Q And M. --

9 A O at |east get the thrust of it in if they
09:33 10 couldn't actually get the report in.

11 Q And then M. Justice Tallis, what was your

12 t hi nking there as to why he would be called?

13 A Well, at that point keep in mnd | didn't know

14 what he was going to say, | was assum ng that he
09:34 15 woul d provide support for whatever David M| gaard

16 sai d.

17 Q Had you made efforts to try and talk to M. Tallis

18 and find out what he would say?

19 A Well, | had, but he was very tight-I|ipped about
09:34 20 t hat .

21 Q And is it fair to say that he wouldn't tell you

22 anyt hing?

23 A His view was the solicitor/client privilege waiver

24 t hat he had covered only talking with the federal
09:34 25 i nvestigator and not talking with us.
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1 Q And when did you first |earn about what M. Tallis

2 was going to say or did say at the Suprenme Court?

3 A When he was on the stand saying it.

4 Q Okay. So prior to his evidence, | think we have
0934 5 on the record that M. WIIliams had intervi ewed

6 him 1 think a number of years prior, or perhaps it

7 wasn't --

8 A Yeah, it was sometime prior to that.

9 Q And were you aware that M. Wl ch and/or M. Asper
09:35 10 had an opportunity to speak with himprior to

11 M. Tallis' evidence at the Supreme Court?

12 A Well, | knew when they were at our offices in

13 Regina in December they went up to Justice Tallis'

14 office. Our preparation office was in the
09:35 15 basement of the Regina courthouse and Justice

16 Tallis' Court of Appeal office was on the second

17 fl oor and they went up to see himthen, so | was

18 aware they had interviewed him

19 Q And so you and M. Neufeld though did not know
09:35 20 what M. Tallis was going to say until he said it

21 at the Supreme Court?

22 A That's correct.

23 Q And then Linda Fisher presumably for the

24 i nformati on she had previously provided; is that
09:35 25 correct?
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1 A That woul d be correct, yes.
2 Q Then the next page you say:
3 "I'n that event we would suggest the
4 foll owing witnesses also be called:"
09:35 5 And Ni chol Demyen, can you explain what you were
6 t hi nki ng she would need to be called within
7 response?
8 A Well, if you were going to call Ron WIlson's
9 evidence, it seemed to ne to get the full picture
09:36 10 you needed to call Nichol John and see whet her
11 there was -- or Nichol Denyen, to see whether
12 t here was anything she could add, take away from
13 t hat .
14 Q And then as well the Cadrains, Celine, Marcel and
09:36 15 Kennet h and Estelle, who would be siblings and his
16 mot her, and as well Al bert Cadrain, what was your
17 t hi nking there as to having that evidence in?
18 A Well, if -- we knew that Albert Cadrain had nent al
19 illness problems, the issue was when did they
09:36 20 start manifesting thensel ves. Based on what | had
21 read in the police file and the prosecution file,
22 there wasn't any reason to believe that at the
23 time he testified at the prelimnary hearing or at
24 the Court of Queen's Bench he was having those
09:37 25 ki nds of problenms and we wanted to be able to try
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1 and pin that down as best we coul d.
2 Q And then what about Edward Karst, what was your
3 t hi nking there as to why he would be called?
4 A He was the investigator who recorded the
0937 5 statements of both John and W Ilson | believe.
6 Q | think in the case of Ron Wl son, he took that
7 statement, | think the evidence is Raynond Macki e
8 t ook the statement of Nichol John?
9 A Oh, okay, yeah.
09:37 10 Q Would it then be to deal with M. WIlson's
11 recantation and the suggestion that he had been
12 coerced?
13 A Yes, it was the allegations that the police
14 m streated himthat he was to testify to.
09:37 15 Q And Larry Fisher you would see being called at
16 your request to respond to what?
17 A Well, | wasn't actually expecting Larry to sort of
18 be effusive about what he was doing at that tinme,
19 but I felt it was fair to give himthe opportunity
09:38 20 to reply to the allegations that had been made. I
21 don't suppose his character suffered a huge
22 beating given that he was in jail for six rapes,
23 but he did deserve the opportunity to reply to the
24 al | egati ons being made against him
09:38 25 Q And then Ute Frank, Craig Melnyk and George
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1 Lapchuk, would it be fair to say they would be in
2 response to Deborah Hall?
3 A Deborah Hall, vyes.
4 Q And actually if we go down here, | think there's a
0938 5 comment here about each of them here:
6 "Edward Karst would be expected to
7 testify about the handling and
8 guestioning of Ron W son and Nicol e
9 John. George Lapchuk and Craig Mel nyk
09:38 10 woul d testify as to their observations
11 of the motel re-enactment. We would
12 expect Larry Fisher to respond to the
13 al l egation that he was the perpetrator
14 of the MIler nurder."
09:39 15 And then Pat Alain is one | didn't ask you about.
16 In accordance with the material filed relating to
17 herself, would that relate to the response to the
18 Dr. Ferris, Dr. Markesteyn secretor issue?
19 A | think it must because | don't believe at that
09:39 20 poi nt she would have done the, |ooked at those
21 exhibits, so that would have to be what it was.
22 Q Ri ght. And you are tal king about the | ater DNA
23 testing; is that right?
24 A That's right, her attenmpt to do that.
09:39 25 Q And if that assists you, | think February 17th was
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1 the date of her report, so this would be prior?
2 A Yes.
3 Q A |l east according to the documents, that she
4 | ooked at that. If we can go to 115875. If | can
0939 5 pause there, you did not have M. Caldwell or M.
6 Kujawa on your |ist, and | appreciate that maybe
7 your list is too strong a word, on -- in that
8 | etter as possible witnesses, nor did you have
9 them down for M. Wbl ch. Can you tell me your
09:40 10 t hi nking at the time about where M. Cal dwell
11 and/or M. Kujawa would fit in at the reference?
12 A Well, at that point | believe M. Neufeld and |
13 were of the view that they |ikely wouldn't want to
14 get into that because based on our conversations
09:40 15 with Serge Kujawa and Bobs Caldwell, there really
16 wasn't any conmfort for David Ml gaard in calling
17 t hese people to give evidence about what they did
18 because there wouldn't be evidence comng from
19 them that would in any way assist in establishing
09:40 20 a cover-up or anything el se.
21 Q We talked a bit about this yesterday. Wuld it be
22 correct to characterize at |east a couple of
23 i ssues that they m ght address that m ght affect a
24 m scarriage of justice, the first would be
09:40 25 di sclosure in the trial setting or in the court
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1 setting; is that correct, one issue could be --
2 A Oh, there were a nunber of allegations raised by
3 the M| gaard people that were directed at both M.
4 Cal dwell and M. Kujawa that they could have dealt
0941 5 with, but | didn't see our job as putting them on
6 the stand simply so they could respond to the
7 al | egations that had gone before. It was ny view
8 that it was Hersh Wl ch and David Asper's job to
9 put up the witnesses that they thought would best
09:41 10 carry the day for their client and |I did not see
11 Bobs Cal dwell and Serge Kujawa bei ng of any
12 assistance to them
13 Q And so just on that point, would you agree that at
14 | east in the media there had been a number of
0941 15 al |l egations against M. Caldwell and Kujawa of
16 breach of disclosure, frame and involved in
17 cover-up related to the handling of M. Fisher in
18 1971, those were issues that were live at the
19 time; is that fair, that they had been made?
09:42 20 A Yes.
21 Q And then as far as in the first application to the
22 m nister, the issue of Larry Fisher was brought up
23 and dealt with in that, in her response, and |
24 think we've touched on that. As far as making
09:42 25 that an issue -- have you got a problem wi th that
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1 speaker ?
2 A The volume keeps going up and down.
3 Q Okay. In the second application, the application
4 at least to the mnister identified the simlar
0942 5 fact evidence and identified M. Fisher as the
6 perpetrator and | think also alluded to the fact
7 that information was not provided to M. Ml gaard
8 in connection with that before his proceedings
9 wer e done. Your comment earlier that you would
09:43 10 have expected if that was to be an issue, in other
11 words, if the Supreme Court was going to respond
12 to the allegation that M. Caldwell and M. Kujawa
13 and others had deliberately taken steps to hide
14 the Fisher matter from the public and/or the
09:43 15 police and/or the M I gaards, that that was
16 somet hing that was their responsibility to put
17 evi dence forward?
18 A Yes.
19 Q Did you see it as your responsibility to put
09:43 20 forward evidence at the Supreme Court reference to
21 respond to allegations that had been made in the
22 public and in the media, but not put before the
23 Supreme Court ?
24 A No, no, we were limting ourselves to what was
09:43 25 raised in court by the applicant.
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1 Q And did you expect that this issue of frame and
2 cover-up then to be put before the Supreme Court?
3 A No, because ny view was those were inferences
4 being drawn from the facts that were | argely
0944 5 undi sputed, the fact that Justice Tallis was not
6 told about the four Larry Fisher rapes in
7 Saskat oon, we knew that to be the case, we knew to
8 be the case the fact that the conpl ai nants weren't
9 notified that he pled guilty, we knew it to be the
09:44 10 case that he pled guilty in Regina on a direct
11 indictment, those were all established facts.
12 It's the inference of fram ng and covering up that
13 t he applicants were drawing from that --
14 Q And woul d that --
09:44 15 A -- that was the subject of the media attention,
16 and we didn't expect themto raise that in the
17 Supreme Court because they weren't going to get
18 anywhere with it.
19 Q Why not ?
09:44 20 A Because there was no evidence to support it, and
21 if they had raised that, both Bobs Cal dwell and
22 Serge Kujawa would have been called to indicate
23 what they did and we knew the evidence they would
24 give woul dn't support that.
09:45 25 Q Was there any reason that M. Wl ch could not have
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1 called M. Kujawa as a witness and asked himto

2 explain why, in 1971, he did what he did with the

3 Larry Fisher file and the David Ml gaard file and

4 asked the court to conclude, based on his
0945 5 evi dence, that he had deliberately covered up the

6 file?

7 A No, |I'm not aware of any reason he couldn't have

8 done that.

9 Q And again, simlarly to with M. Caldwell, was
09:45 10 t hat somet hing that, again, could have been done

11 to -- at the Supreme Court?

12 A Yes. In fact, | believe he was actually in Ottawa

13 at one point, waiting to be called to testify.

14 Q And do you recall; what were the circunmstances of
09:45 15 t hat ?

16 A Well, to be perfectly frank with you, | don't

17 recall the circunmstances of that because it came

18 as a bit of a surprise to Eric Neufeld and | that

19 he was there. The Federal Government had brought
09:45 20 himin and we anticipate that, or | anticipated

21 that it nust have been done at the request of M.

22 Wbl ch, because | don't think the Federal

23 Government thenselves were actually proposing

24 wi tnesses and | don't believe we proposed him
09:46 25 Q And so M. Caldwell was not called? | think his
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1 evidence to this Comm ssion was that he went to
2 Otawa -- and | stand to be corrected on this -- |
3 think M. Pearson, or the request came fromthe
4 federal Justice Department to go to Ottawa?
0946 5 A Yes.
6 Q And then he was advised, at sone point, that his
7 evi dence wasn't needed?
8 A That's correct, yes.
9 Q And so Saskatchewan Justice didn't ask himto go
09:46 10 there, didn't ask himto be a witness?
11 A No, and we didn't neet with himin Otawa either.
12 Q And why did you not ask to have himcalled as a
13 wi tness?
14 A Well, again, | was satisfied that Justice Tallis
09:46 15 had dealt with any issue with respect to access to
16 the prosecutor's file or disclosure of the
17 statements on -- that were fromthe wi tnesses.
18 There was no issue as to
19 whet her Justice Tallis had been given the Larry
09:47 20 Fi sher rape incidents, he wasn't -- and M. Wl ch
21 and M. Asper did not raise the issue of, in their
22 proceedi ngs before the Court, of the coverup.
23 Q Were you surprised that, after the Supreme Court
24 reference, the issue of the frame and coverup
09:47 25 re-surfaced?
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1 A No, not particularly. Again, they were at the
2 poi nt where they needed to gain some traction to
3 get where they wanted, and it having worked so
4 marvel ously well before the Supreme Court
0947 5 reference, it didn't surprise me that it came up
6 agai n.
7 Q Was it the view of Saskatchewan Justice that if
8 David M | gaard had an all egation, or his counsel
9 had an allegation that he had been framed and
09:47 10 there was a coverup involving Saskatchewan Justice
11 officials, that that issue should have been
12 forthcom ng, or at |east --
13 A well - -
14 Q -- presented to the Supreme Court?
09:48 15 A Well, it certainly should have been presented,
16 t hey should have had Serge Kujawa and Bobs
17 Cal dwel | there to explain their conduct and so on.
18 But I'm again, |I'mnot surprised they didn't,
19 because it wouldn't have hel ped, | don't think.
09:48 20 Q And so is it your view that the reason they
21 weren't called is because there was no evidence of
22 a frame and coverup?
23 A That's right, or to the extent -- to the extent
24 that there was anything you could work into that,
09:48 25 it was there, it was admtted. No one was argui ng
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1 that Justice Tallis wasn't given the four Larry

2 Fi sher rape convictions.

3 Q This is a letter, 115875, a letter to M. Brown --

4 or pardon me -- to you January 15th, 1992, I we
0948 5 can go to the next page, it's a letter from M.

6 Wol ch to Chief Justice Lanmer, | think responding

7 to the witness list. And, again, we don't need to

8 go through this in detail but it sets out sort of

9 the groups of witnesses and, if we can go to the
09:49 10 next page, there is a discussion here about the

11 DNA testing, and M. Wblch says:

12 "Apparently Ottawa is aware of some

13 testing techniques in England and

14 Saskatchewan is aware of some testing
09:49 15 techni ques in Texas. It is somewhat

16 frustrating to us in that in his

17 original application, M. M gaard

18 i ndicated that he would provide any

19 sanpl es requested of him and in fact
09:49 20 that is consistent with his behavi our

21 ri ght back to the time of his arrest,

22 and this is the first such request."”

23 It goes on to say that he will provide sanples.

24 This reference to, and | touched on this
09:50 25 yest erday about the testing techniques in Texas,
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1 | think you said that came from the RCMP; is that
2 right?
3 A Well the RCMP via the Federal Government, | -- it
4 was the Federal Government people that we were
0950 5 relying on with respect to the issue of where or
6 if this could be tested.
7 Q And so, just to clarify that, are you telling us
8 that you did not go to Federal Justice and say
9 "l ookit, send it to Texas"?
09:50 10 A No, we didn't pick out any particular place.
11 Q Next page. This relates to the issue of David
12 M | gaard testifying. M. Wl ch says:
13 "I't has al ways been our
14 intention to have David M | gaard
09:50 15 testify. The difficulty we are having
16 right nowis with David's enotional
17 state."
18 And would that be -- was that your understanding
19 at the time, that -- was there ever a position
09:50 20 taken that M. Ml gaard would not testify for
21 reasons unrelated to his emotional state?
22 A Not that | am aware of, no.
23 Q And then it goes on to talk about some issues that
24 M. MIlgaard is having, and I'lI|l refer to the
09:51 25 transcri pt of Court the next day that will
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1 el aborate on this. Umm, if you can scroll down
2 here, with Justice Tallis there is a couple of
3 comments here about his providing evidence. M .
4 Wbl ch says that:
0951 5 "His Lordship was concerned that a
6 statement would be interpreted as
7 per haps what he selected to put before
8 the Court, or if it was pursuant to an
9 interview as to what the interviewer
09:51 10 chose to sel ect.
11 Accordingly, His Lordship
12 suggested, and we agreed that the
13 information his Lordship would put
14 before the Court should be in answer to
09:51 15 what the Court feels is inportant.”
16 And then it goes on to talk about the waiver of
17 privilege. And it seems M. Brown, at |east from
18 this letter, and we've heard evidence from
19 M. Tallis on this point as well, what is your
09:51 20 recollection of what -- were there issues or
21 concerns from M. Wl ch or the Court about how --
22 nunber one, whether M. Tallis would testify; and
23 two, how he would testify, by statenment, by
24 evi dence; and three, who would question him Do
09:52 25 you have a recollection of those issues?
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1 A Well | believe, certainly prior to David M | gaard
2 testifying, it hadn't been fixed with certainty
3 that Justice Tallis would give evidence at the
4 reference. After David Ml gaard testified, he
0952 5 rai sed a number of issues concerning Justice
6 Tallis not following his instructions, not doing a
7 particularly good job, etcetera. At that point I
8 t ook the position, and the Court agreed, that
9 Justice Tallis had to be given the opportunity to
09:52 10 testify.
11 There were problens with
12 respect to getting himto discuss the matter with
13 anybody, he took a very narrow view of the waiver
14 of privilege that he had originally received from
09:;53 15 David M | gaard, he said it applied only to the,
16 essentially the interview that Eugene WIIlianms had
17 with him for the purpose of the 690. The Federal
18 Government took that same very narrow Vview,

19 because they never would give us a copy of that
09:53 20 interview, so consequently we were pressuring M.
21 Wol ch to get David Ml gaard to sign a waiver of

22 solicitor/client privilege so Justice Tallis could
23 testify.
24 | was of the view, | believe,
09:53 25 and may have expressed that at a neeting we had
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1 with the Chief Justice at some point, that

2 notw t hst andi ng what David M| gaard may or may not

3 wish to do with respect to waiver, having accused

4 Justice Tallis of not follow ng instructions and
0954 5 given specific evidence with respect to his

6 communi cations with Justice Tallis, that anounts

7 to a waiver, and in -- Justice Tallis could cone

8 and di scuss those particular itens.

9 Q And | will be referring to your argument a bit
09:54 10 | ater, but just while we're on the subject, what

11 were the allegations that stand out in your m nd

12 that were made against M. Tallis that warranted a

13 response?

14 A Well, there was the one that he didn't allow David
09:54 15 M|l gaard to testify when David M| gaard clearly

16 wanted to do so, and told himthat; there was an

17 all egation that Justice Tallis hadn't done a very

18 t horough job of defending him of checking into

19 the statements and the evidence against him and |
09:54 20 believe there were, as well, some pieces of

21 information with respect to things |ike what they

22 did that nmorning that he did or didn't tel

23 Justice Tallis.

24 Q And so prior to David Ml gaard testifying then, as
09:55 25 far as M. Tallis being a witness, are you telling
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1 us that you weren't sure whether he'd be necessary
2 because you weren't sure what he would say?
3 A Well, yes, we weren't sure that -- the Chief
4 Justice was reluctant to call Justice Tallis as a
0955 5 witness and | think in his mnd, if it wasn't
6 going to be absolutely necessary, that it wasn't
7 going to happen.
8 Q Okay. And was it your understanding that that was
9 because of his position as a judge of the Court of
09:55 10 Appeal ?
11 A Yes.
12 Q And that, once the decision was made to call M.
13 Tallis, do you have a recollection of there being
14 any issues about whether he would be treated
09:55 15 di fferent than any other witness as far as how he
16 was questi oned and who questi oned hin?
17 A | don't recall that. My recollection is that,
18 once it was decided he was going to testify, it
19 was going to be viva voce evidence.
09:56 20 Q | think that was M. Tallis' evidence here, he
21 said that someone had raised this issue about
22 doing it by questions only fromthe Court or by a
23 statement, and he said it was his clear view that,
24 if he was going to testify, he would be treated
09:56 25 | i ke every other witness and questioned |ike every
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1 ot her witness; would that have been your

2 under st andi ng?

3 A That was ny understanding, and I -- | don't recall

4 where the questioning himby witten questions, or
0956 5 something |like that, came from | don't recall

6 t hat .

7 Q Just down at the bottom M. Wolch writes about

8 ot her witnesses, and then on the next page he

9 says:
09:56 10 "We ... would not be interested in

11 calling Cadrain or Nicole John.",

12 and then goes on to say:

13 "The calling of these

14 wi tnesses may lead to the calling of
09:56 15 police witnesses as to the method of

16 taking statements. This of course would

17 not be our responsibility."”

18 And | wouldn't mnd your comment on that. Would

19 you -- whose responsibility did you view it to be
09:57 20 to put evidence before the Supreme Court about

21 police m sconduct in the taking of w tness'

22 statements?

23 A They were making the allegation that the police

24 had m sconducted thenmselves in talking to Nichol
09:57 25 John and M. W lson and it was our view that if
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1 they want to raise that issue, if that's what they
2 think is going to help them it's up to themto
3 call that evidence. Again, we were there to
4 respond to what they called, we weren't there to
0957 5 sort of do clean-up on the press canpaign that
6 they'd run.
7 Q And so, on the issue of Ron Wl son, | think what
8 M. Wlch is saying, he would call Ron W son.
9 You' ve told us, therefore, you would call
09:;57 10 M . Karst in response, because he took the
11 statement from M. W I son; correct?
12 A Yes.
13 Q Wth respect to Cadrain and John, if you ended up
14 calling Cadrain and John, to the extent that there
09:58 15 was an issue -- let nme back up. | f Cadrain and
16 John came and said "yes, our statements are true,
17 what we said then and now', if the allegation was
18 going to be made that their statements before the
19 Supreme Court and their statements in '69 to the
09:58 20 police and evidence at trial was somehow false or
21 fabricated due to inmproper police conduct, it was
22 your view, then, that that evidence would have to
23 be put forward by M. Ml gaard; is that correct?
24 A Yes, they should put the witnesses on the stand,
09:58 25 and go over how the process was done.
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1 Q The motel roomincident, | think we've covered
2 that, and it appears here there is a new witness
3 about the notel room and | think this is
4 referring to the Launa Edwards statenent | showed
0958 5 you earlier; is that correct?
6 A Yes, | believe so.
7 Q If we can scroll down on Larry Fisher, there is a
8 comment here about statements from the victinms of
9 Larry Fisher and reports as opposed to having the
09:59 10 victims called, and it would appear your position
11 was that the victinms ought not to be called before
12 t he Supreme Court; is that correct?
13 A Yes, that was right.
14 Q If we can then go to 115881. This is a
09:59 15 continuation, and | think, are these your notes,
16 - -
17 A Yes, they are.
18 Q -- M. Brown? And they appear to be attached to
19 the letter that | just showed you; are you able to
09:59 20 explain what the notes mght relate to?
21 A Well, | think they relate to the issue of delaying
22 t he proceedings any. This had sort of been a |ong
23 time com ng, the Supreme Court had set some time
24 aside, we were of the view that we should be
1000 25 getting in there and getting at it as quickly as
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possi bl e, and those notes reflect some of that.
"Il just go through parts of them and see if this
wi Il assist your recollection of what you nmaybe
said and did at the time. You say here:
"- We get full disclosure from Fed.
Justice officials on December 9 and 10 -
much of that material was information
which M. Wl ch and M. Asper already
had.
- We inmmedi ately put our files at M.
Wbl ch and M. Asper's disposal and on
December 20 M. Asper visited our office
in Regina and requested certain
mat eri als be photocopied for him
- those copies were made sent to him on
the 21st of December.™
And is that accurate?
Yes.
And then scroll down. You say:
"- We have waited patiently since
December 9 for the proposed witness |ist
from M. Wlch and M. Asper in order to
determ ne who we would need to cal
- Yesterday as we were checking into the

hotel here we received a faxed copy of
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the letter ...",
that's the one | have gone through with you. To
t he next page, you say:
"- We note with interest that with the
exception of two people, Brett Morgan
and witness X - M. Wil ch and M. Asper
have known of the existence of all of
the other witnesses they propose to cal
and have known for sone time what they
are |likely or expected to say."
What was the concern you were expressing there?
Well | -- it sounds to nme |like the view was there
is no reason why they can't be ready to go ahead.
Go down to the next page. So if you go to page
115884, this is with respect to the issue of M.
Wl son getting counsel, you say:
"- He is a witness - he doesn't get
counsel - at this stage not accused of
any crime
- What good can having a |l awyer here do
him™"
And then scroll down. Any:

advice he can give M. Wlson ...",
or:

"only advice he can give M. Wlson is
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1 tell the truth",
2 and woul d that have been your view about M.
3 Wl son's request to have a | awyer present?
4 A Yes.
1002 5 Q What did you make of that, the fact that we saw
6 that in an earlier letter, that he wanted to have
7 his | awyer present in Court?
8 A Well | wasn't sure what the purpose of that was,
9 the | awyer would have no status, M. WIlson's only
1002 10 status was that he had been subpoenaed to testify.
11 Until things sort of went conmpletely off the rails
12 and he needed advice on how to respond to the
13 Chi ef Justice's suggestion that he was in
14 contempt, he had no need of a | awyer.
1002 15 Q Then if we can scroll down:
16 "Re David M| gaard",
17 you say:
18 "- can appreciate he is nervous and
19 concerned and that he may have ot her
1002 20 t hi ngs on his m nd
21 - however - he started this process by
22 all eging he has been wrongfully
23 convi cted
24 - he's had al nost 23 years to prepare
1003 25 for testifying
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1 - He has been asking for this chance
2 since December of 1988
3 - he's known he'd get that chance since
4 | ate November of 1991
1003 5 - and since December 9th of '91 he's
6 known pretty well when the hearing would
7 start
8 - if he isn't up to testifying now is
9 there any assurance he will ever be
1003 10 ready or ever be focused on this
11 reference
12 - it seems to us that the first step in
13 this process is to hear from M.
14 M | gaard"”
1003 15 And woul d that have been your view on that, M.
16 Br own?
17 A Yes.
18 Q Okay. And, just on that, did you -- you say you
19 appreci ate that he is nervous and concerned, and
1003 20 you nmentioned earlier you were aware of some
21 difficulties M. Ml gaard was having; how did you
22 factor that into the equation?
23 A Well, we knew that M. M | gaard had sonme
24 psychiatric problenms, at sonme point in some
1004 25 interviews he admtted some of that. The problem
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1 we had was that, if the prospect of testifying was
2 causi ng problems at that point in January,
3 woul dn't it be causing the same kind of problenms
4 in March or February or whenever you called him?
1004 5 He had no difficulty giving interviews to the news
6 medi a, he had no difficulty issuing statenments to
7 the news media, it seemed to me that you bring him
8 to the -- to Ottawa, put himon the stand, and if
9 he can't testify, well, obviously you take him
10:04 10 off, but if he can, let's hear him
11 Q Did you have -- you made the coment about the
12 statements in the media; did you have doubts about
13 whet her -- let nme rephrase that. Did you have
14 concerns about the position being put forward that
1005 15 he was not capable or had difficulty in testifying
16 in light of what you had read and heard in the
17 medi a?
18 A Yes.
19 Q And why?
10:05 20 A Because he seemed to be able to deal with that
21 kind of stress without any kind of problem
22 Q And did you have concerns that maybe he was trying
23 or that this was an effort to avoid having him
24 testify --
1005 25 A Well | --
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1 Q -- before the Supreme Court?
2 A | was thinking it mght be an effort by himto
3 avoid testifying.
4 Q "Him' as distinct from who?
1005 5 A Well I -- 1 didn't think his counsel were involved
6 in sort of trying to hide himfrom the Court.
7 Q And was it -- what was your view as to whether or
8 not this reference could effectively be held
9 wi t hout the evidence of David M| gaard?
1005 10 A Well, that it seemed to nme that if you held this
11 wi t hout David Ml gaard comng in to say "I'm not
12 guilty", that |eaves a big hole in the whole
13 process. He started this by saying "I was
14 wrongfully convicted"”, well, come to Court and
1006 15 tell us why.
16 Q If we can go to M. Justice Tallis -- and, again,
17 t hese notes are appended to the January 15th, 1992
18 letter, is it likely they would have been made
19 around that time, presumably before the evidence
1006 20 started, is that fair? Because it's --
21 A Umm, vyes, it -- | would have -- | think I would
22 have had those when we went into Court on January
23 the 16th.
24 Q Okay. And so here:
1006 25 "M. Tallis
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1 - why would this witness be called
2 unl ess or until M. Ml gaard makes some
3 all egation that has to be answered
4 - a fair reading of the transcript does
1006 5 not suggest any inproper conduct by
6 defence counsel and until such time as
7 sonmeone takes the stand and alleges it -
8 M . Justice Tallis has no reason to
9 testify"
1006 10 And, again, would that have been your view then?
11 A At that point the only thing I would have wanted
12 Justice Tallis to do is firmup what | thought was
13 obvious fromreading the transcripts, and that is
14 t hat he had the statements of WIson and John
1007 15 before the prelimnary hearing, that is all of the
16 statements, not just the incul patory ones.
17 Q And if we can go to the next page, and if we can
18 scroll down, tal king about -- actually just,
19 sorry, scroll up:
1007 20 "Re - further material to file",
21 and | think this, does this relate to the issue
22 of material continuing to being filed?
23 A Yes.
24 Q And what was the concern there?
1007 25 A Well | think the concern was that all of the
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1 materials that M. Wl ch and M. Asper wanted

2 before the Court hadn't been put before the Court

3 and our view was, well, why not?

4 Q And then it says:
1008 5 "Re - secrecy -

6 - have grave concerns about secret

7 hearings or secret filing of materials

8 - M. Wlch's client and his mother have

9 t hemsel ves made such a cause cel eb out
1008 10 of this case it is now very difficult

11 and very undesirable to start operating

12 behi nd cl osed doors

13 - because their actions have called the

14 adm ni stration of justice into question
1008 15 - this Court's inquiry should be fully

16 public”

17 Can you comment on why you made that conment and

18 what issue you may have been addressing?

19 A Actual |y, obviously sonebody had raised an issue
1008 20 of secrecy, but just offhand | can't recall what

21 t hat was addressing. Per haps it was David

22 M | gaard testifying.

23 Q If I mght assist, just fromthe record | think

24 what is on some of the docunments, there was an
1008 25 i ssue about Launa Edwards and protecting her
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1 identity, --
2 A Oh.
3 Q -- there was an issue about M. Patterson, and
4 there was an issue related to parole records of
1009 5 both M. M | gaard and Fisher are issues which
6 think, at least fromthe documents, appear to be
7 alive during the reference, and there may well
8 have been other issues as well, but does that
9 assi st?
1009 10 A Well, to the extent that those issues were there,
11 certainly our view at the tinme -- | can recal
12 there being an issue with respect to, | believe it
13 was, M. Patterson and Edwards, and our view was
14 that these matters should be heard openly. W had
1009 15 al ready had problems with people dealing with
16 t hese things behind closed doors, and this just
17 wasn't the place for that, and, indeed, one of the
18 reasons the reference was called was to make
19 t hi ngs public.
1009 20 Q And was it the expectation of Saskatchewan Justice
21 that this reference would be not only public, but
22 that it would deal with all of the issues relating
23 to alleged m scarriages of justice that had been
24 made to this point?
1010 25 A Well, it would deal with whatever issues they
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1 chose to raise in the Supreme Court. Again, |
2 didn't take our position as being there to put up
3 all of these allegations and knock them down, we
4 weren't there to clean up.
1010 5 Q Okay. But let -- let me phrase it this way; was
6 it the expectation that at the end of the Suprene
7 Court reference, regardless of the outcome,
8 Saskat chewan Justice could say to the public that
9 all -- or that M. Ml gaard was given an
10:10 10 opportunity to put forward any and all allegations
11 relating to m scarriages of justice in a public
12 forum?
13 A Yes.
14 Q And was Saskatchewan Justice, in a sense, | ooking
1010 15 for -- maybe 'closure' is the wong word, maybe
16 it's the right word -- but sonme public forum that
17 woul d deal with all of the outstanding issues that
18 affected Saskatchewan and the adm nistration of
19 crimnal justice that had been raised in relation
1011 20 to this case?
21 A Well, subject to the caveat that it was their job
22 to decide what i1issues they wanted to bring to the
23 Court. As | said, we weren't there to try and
24 clean up the public record with respect to
1011 25 al |l egations.
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1 Q Go to the next page. This is:

2 " Re: burden of proof

3 - cannot argue there has been a

4 m scarriage of justice unless he can
1011 5 establish that the wrong person got

6 convicted - the only way he can do that

7 is show he is innocent",

8 and:

9 "- has to do nore than raise reasonable
1011 10 doubt about guilt",

11 and then:

12 "- this burden applies only at trial the

13 def endant presumed i nnocent

14 - if doubt exists Crown hasn't proven

15 guilt beyond reasonabl e doubt and

16 def endant acquitted because presunption

17 of innocence hasn't been displ aced

18 - here defendant has been convicted -

19 L

20 act:

21 "... has found ...",

22 sorry?

23 A "A court has found'.

24 Q "... a court has found as fact he is
1012 25 guilty - reasonabl e doubt no | onger
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1 hel ps hinm'".
2 And, again, would that have been your notes as to
3 the issue of burden at the outset of the
4 heari ngs?
1012 5 A Yes.
6 Q And I'll go back to, | think there was subm ssions
7 made on this point to the Court in February when
8 t hey asked for subm ssions about the test; is that
9 correct?
10:12 10 A umm, --
11 Q O at some point?
12 A | think it was the end of January, actually, yeah.
13 Q It was the end of January, sorry, and at the end
14 of February --
1012 15 A And at the end of February they finally decided
16 what we were doing.
17 Q And so | think the record shows, M. Brown, that
18 the Court asked you to formalize these
19 subm ssions, which you later did, and I'Il maybe
10:12 20 ask you sone questions when we get to that
21 document; is that fair?
22 A Ckay.
23 Q 009779, and go to the page 781. And this is a
24 letter from it appears M. Meehan is the
1013 25 executive |legal officer of the Court, he is
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1 communi cating on behalf of the Chief Justice,

2 accepts M. Wl ch's suggestions in the letter and

3 t he hearings commence with direct witnesses the

4 week of January 20th, and | take it that was the
1013 5 Court's direction on dealing with witnesses?

6 A Yes.

7 Q 267415. These, | -- are these M. Neufeld's

8 notes? No, |'msorry, 267414. This is January

9 16th, '92 meeting, | think that's amongst counsel;
1013 10 are these M. Neufeld's notes, do you know, --

11 A umm - -

12 Q -- or yours?

13 A They are not m ne. They m ght be Eric's, but they

14 don't, --
1014 15 Q Let me ask --

16 A -- they don't actually |l ook that much |ike his.

17 Q Let me ask you a couple of questions about what's

18 noted in here. This is the day, January 16t h,

19 that -- the next appearance was an appearance
1014 20 before the Court at 10:00 a.m on that day; do you

21 recall attending a neeting of counsel before

22 Court ?

23 A Yes.

24 Q And there is one note here, if we can go to the
1014 25 next page, a comment here:
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1 "Henderson tapes - not avail able -
2 before 1st wi tness".
3 Do you have a recollection of that issue com ng
4 up, before Court, about finding the Henderson
1014 5 tape? | think that's related to the Ron W I son
6 intervi ew.
7 A We, yes, we wanted the Henderson tapes before
8 Wl son took the stand, and it was |ikely that he
9 was going to testify in that first week.
1014 10 Q And do you recall what you were advised about the
11 Henderson tapes and -- tape and/or tapes, and
12 where they were, and whether they could be
13 produced?
14 A My recollection is that the tape was | ost or
1015 15 m spl aced and that we were having some difficulty
16 getting ahold of M. Henderson.
17 Q Go to 208523, please, and this is the transcript
18 of appeal proceedings before the Supreme Court,
19 January 16, 1992. If we can go to page 208526,
10:16 20 and | believe this would be the official
21 commencement of the reference proceedings; is that
22 correct?
23 A It appears to be, yes.
24 Q | just want to ask your comment on a couple of
1016 25 matters raised. If we can go to page 528, and
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this is Chief Justice Lamer talking, he goes

t hrough the Order-in-Council, he says:
"Pursuant to this, | had three meetings
with the Iawyers; two in my chanmbers and
one in public. At the first meeting
where all counsel were present except
M . Fisher's counsel, a certain nunber
of deci sions were made which | would
like to reiterate now so that they may
be endorsed by the Court. Some of those
deci sions that were made have to be made
by the Court. It is not sufficient that
t hey be made by a Judge of the Court."

And then goes on, if we can just scroll down, it

tal ks about the second neeting:
"...M. Fisher's counsel was not there
because our second meeting was to
determ ne whet her he woul d be granted
status, which he has. At that neeting
it was decided that (1) the attorneys
representing the Attorney General of
Canada woul d adopt a neutral position in
this reference;..."

And |l et nme pause there. Wuld that -- would you

have been present then at the meetings in the
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1 chambers with Chief Justice Lamer then?
2 A Yes.
3 Q And | believe the record, there was one, at M.
4 Fisher's application for standing | believe an
1017 5 agent appeared on your behalf; is that correct, on
6 t hat application, or were you present for that?
7 A No, we had someone from Gow i ng and Henderson |
8 believe there.
9 Q And so apart from that --
1017 10 A We weren't objecting to it, so --
11 Q Apart from that occasion then, you would have been
12 present in meetings with Chief Justice Lamer and
13 all counsel ?
14 A The other two meetings, yes.
1017 15 Q Go to page 531, and | want to ask your views on a
16 coupl e of things because | ater on after the
17 reference we'll see reference made to Chief
18 Justice Lamer's opening remarks in correspondence
19 | think that the m nister wote and i ndeed counsel
10:18 20 for M. Ml gaard wrote where he says:
21 "In this regard, it is to be
22 remenbered -- and | reiterate this --
23 that this is not a trial; this is not a
24 rehearing of an appeal; nor is it a
1018 25 Royal Comm ssion of Inquiry into certain
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1 matters. It is a reference..."

2 And then the next page, comenting on:

3 "We have been asked by Cabinet to assi st

4 them in exercising their power of mercy,
1018 5 which is an adm nistrative power. I n

6 that way, while we are still a Court, we

7 are assisting in the exercise of an

8 adm ni strative power. W are entitled

9 in that regard to do nost of what
1018 10 Cabi net itself could do."

11 And again, would that have been your

12 understanding then as to -- | mean, this is the

13 court indicating what their powers are, but did

14 you have any concerns about what, about whether
1018 15 the Supreme Court mght be limting what they

16 were | ooking at in determning a m scarriage of

17 justice?

18 A No. At one point during one of the nmeetings there

19 was some indication that they weren't, or that the
1019 20 Chi ef Justice indicated they weren't interested in

21 dealing with how the Saskatoon police was set up

22 or how the Departnment of Justice was set up or

23 anything like that, they were interested in any

24 al | egations that suggested David M | gaard had been
1019 25 wrongly convicted.
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1 Q And so -- and we touched on this yesterday, to the
2 extent that a police officer or the police service
3 did something wrong in gaining evidence agai nst
4 David M | gaard, was it your view that that was an
1019 5 i ssue that the Supreme Court was prepared to hear
6 about ?
7 A Yes.
8 Q And then 208536, M. Lamer says, talks about --
9 or:
1020 10 "This reference arises as a result of an
11 application for mercy M. Ml gaard made
12 under section 690 of the Cri m nal Code.
13 I n processing such an application, the
14 M nister of Justice is free to | ook at
1020 15 anything she feels is germane. W are
16 beyond the adversarial process.”
17 Was it your understanding that the Supreme Court
18 could | ook at whatever the Federal M nister of
19 Justice could look at in a Section 690
1020 20 application?
21 A Yes, that's correct.
22 Q Actual ly, | apol ogize, that was M. Fainstein
23 speaki ng. If we can just go back to the earlier
24 page, | think this is M. Fainstein speaking. So
1020 25 these are his opening remarks, but again, that
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woul d have been your understanding, then, of what

the court could do? Anything the Federal M nister

could |l ook at, the Supreme Court could look at in

giving advice to the Federal M nister?

Yes.

Agai n, 208537, and here's where M. Fainstein

st at es:

"...l believe that al
counsel here agree that you are not
constrained by the normal rules of
evidence or procedure and can entertain
and consi der anything which common sense
and | ogi c suggest is relevant. You are
thus as free as the M nister would be
when entertaining an application for
mercy.
This is not, however, as

your |ordship has also pointed out, a
Royal Comm ssion of Inquiry |ooking into
every aspect of the adm nistration of
justice which can be touched on in this
case. "

And | think that's what you talked to earlier,

about the, perhaps the, how the police service

operated or the Crown service operated would be
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one of those areas that you viewed as being out
of bounds?

Yes.

If we can go to page 542, and here's where M.
Fai nstein finishes up about getting subpoenas

i ssued and arranging the logistics and he says:

"...by the end of the day we
can have that |ist and begin the
process. "

And Lamer states:

"l should inform you that it
is the view of the Court that not very
far into the process, rather at the
out set than anywhere else, if any, we
will want to hear from M. M| gaard.

There is a m scarriage of
justice only if M. Ml gaard has been
convicted for a crime he did not commt.
He has never told a Court of |aw since
t he beginning of the proceedings that he
did not comnmt the crine. It seems to
me that it is step one in what m ght be
a |l engthy process, but would otherw se
be a very shortened process if the

answer goes the other way. So it is our
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1 feeling that, barring certain
2 i mpossibilities -- | don't know -- we
3 woul d want to hear him some time next
4 week. "
1023 5 And again, would that -- | think you tal ked
6 earlier that that would be your view and appears
7 to be the court's view as well, that M. Ml gaard
8 should be either the first witness or very early
9 on?
1023 10 A That's correct, yes.
11 Q Go to 208547, again this is still the January 16th
12 di scussion, | think M. Wl ch has raised the issue
13 about M. W Ilson being difficult to get there
14 because his | awyer, no one is paying for his
1023 15 | awyer, | think that's the sense of it, and Lamer
16 says:
17 "We intend to question M. W I son
18 oursel ves."
19 M . Wbl ch:
1023 20 "l see.”
21 And the court:
22 "We m ght turn himover to you if we see
23 fit. We will be doing that for nost
24 wi t nesses.
1023 25 Agai n, you nmust not fall back
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1 into the rut of the adversarial process.
2 It is our hearing and you are invited
3 here to attend and assist."”
4 | wouldn't mnd your conment in that regard.
1024 5 What was your understanding at the time or going
6 into the hearing about who would be questioning
7 the witnesses?
8 A Well, the week, during this meeting with the
9 court, the court made it very clear that they were
1024 10 going to question the witnesses which sort of left
11 Eric Neufeld and |I wondering, well, and we're here
12 because what . If they were going to question the
13 wi t nesses and the federal governnment people were
14 there as well, there didn't seemto be nmuch of a
1024 15 role left for us or even for M. Wl ch and M.
16 Asper, but, frankly, that's the |ast we heard of
17 that. \When the process started the follow ng
18 week, David Ml gaard took the stand and the next
19 thing the Chief Justice said was, to M. Wbl ch,
1024 20 was "your witness", they didn't ask questions.
21 Q And did that surprise you, that M. Wbl ch was
22 asked to lead M. Ml gaard?
23 A It did, yes. As | say, the Chief Justice made it
24 very clear that the court would exam ne the
1025 25 wi tnesses and if they thought there was some
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1 particul ar need for us to get involved or muck in,

2 they would invite us to cross-exam ne.

3 Q And then can you tell us, what was the practice

4 then put in place as to which of the three or four
1025 5 counsel -- | take it the Federal Justice had

6 counsel present, | think they exam ned some of the

7 wi t nesses; is that correct?

8 A Yes.

9 Q But not very many?
1025 10 A No. | think sort of very early on the court

11 realized that having M. Fainstein or M. Frater

12 do exam nations or cross-exam nations woul d drag

13 the process out, so they limted their

14 participation and largely left it to Hersh Wbl ch,
1026 15 David Asper, Eric Neufeld and | and Brian Beresh

16 when M. Fisher's interests were inplicated.

17 Q And so who and how did you know which of -- let's

18 tal k about the two groups being Saskatchewan and

19 David M| gaard -- who would exam ne the witness
1026 20 first and who would follow and how was t hat

21 determ ned?

22 A Well, | suppose it roughly fell to be divided

23 bet ween whose interest was being dealt with by

24 t hat witness. If the witness was advanci ng M.
1026 25 M | gaard's case, then |I think generally M. Wbl ch
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was invited to examne first and M. Neufeld to
cross-exam ne | ater.

If we can go to page 208550, and this gets into a
fairly lengthy exchange on the record about M.

Ml gaard's ability to attend the followi ng week to

give evidence, and I'll just read you a coupl e of
parts and ask for your comment. | think M. Wblch
says:

“...1 would lI'ike the Court to
hear the M | gaard that we know, not the
young man who in a depressive state has
| ost all hope ---"

And t he Chief:

"Do you have any medi cal
evidence? This is the kind of matter
that if we are to postpone M.

M | gaard's testimony before us, we m ght
have to postpone the whole thing because
we feel he should be heard at the
out set .

If you are making an
application that it be postponed, then |
think it should be supported. W have

al ready discussed it this morning, |

must say."
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1 And then goes on:

2 "We discussed it and we feel

3 that we would only be satisfied if there

4 was some medi cal evidence in persona for
1027 5 us."

6 And then to go on at the bottom the Chief says:

7 "I'f you say to us that we

8 shoul dn't subpoena M. M | gaard next

9 week on the basis that he is not
1027 10 medically fit to testify at his best

11 now, then | am saying to you that you

12 better get that medical evidence to us

13 before we get him here.”

14 And I won't go through all the transcript here,
1028 15 it speaks for itself. Can you give us your --

16 you woul d have been present during this?

17 A Yes.

18 Q Can you give us your sort of recollection and what

19 transpired and how it may have affected your view
1028 20 of the proceedings?

21 A Well, when asked to produce sonme medi cal evidence,

22 my recollection is that M. Wl ch was not able to

23 do so because Dr. Yaren was out of the country and

24 had been for sone tine. | believe the court asked
1028 25 that they contact M. Ml gaard's case worker at
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1 the jail. The case worker indicated that M.

2 M | gaard was fine and was anxious to get on with

3 things and | think that didn't dispose the court

4 well to M. WIlch and M. Asper.
1029 5 Q And at the conclusion of this then, was it agreed

6 that M. Ml gaard would be the first witness then?

7 A Yes.

8 Q And 208567 | think is where I think -- and the

9 transcript reflects what happened, | think there
1029 10 was a break and sone phone calls and M. Wolch

11 reports back to the court:

12 "The better news is --"

13 Actually, sorry, go back to the previous page.

14 After the court recessed, M. Wl ch:
1029 15 "I have bad news and good news. The bad

16 news is that in attempting to get ahold

17 of Dr. Yaren neither he nor his two

18 secretaries were there. But somebody in

19 the office mentioned that he had left
1029 20 t oday out of the country and would be

21 back next week some tine. It is not

22 verified, but he clearly was not

23 avail abl e.

24 The better news is that we
1029 25 were able to contact David M| gaard
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hi msel f . M. Asper spoke with him For
reasons | won't get into, | didn't speak
to him In any event, he spoke to David
and David feels he would be able to
testify next week."
And Chi ef Lamer says:
"He woul d be?"
M. Wl ch:
"Able to testify next week. He is going
through a difficult time. To give you
some idea, he didn't quite appreciate we
were here; he heard it on the radio."
And then Lamer says:
"He can explain that to us."
So that would have been sort of the concl usion
there that reported back to the court that he can
attend?
Yes.
MR. HODSON: | see it's 10: 30, probably an
appropriate spot to break.
(Adj ourned at 10:30 a.m)
(Reconvened at 10:49 a.m)
BY MR. HODSON:
Call up 009092, please. And so January 16th, '92,

we went through the opening remarks of the court.
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This is a letter from M. Lamer to M. Fainstein
i ndicating that he has discussed with his
col | eagues and that he's going to call M. Tallis.
It says:

"I will be inviting himto
send us his version of events as regards
the reason why M. Ml gaard did not take
the stand, and as to whether he was in
possessi on, or knew of the existence, of
Wlson's first statenment to the police
at the time of the trial. | 1 magi ne
that he will want to contact either M.
M | gaard or counsel for M. Mlgaard, to
ascertain whether M. Ml gaard is al ways
wai ving his privilege, as we were
informed by his counsel.

The purpose of all of this

is to avoid having to call M. Justice
Tallis if it is not necessary. That
woul d be the case if, of course, his
version of events coincides with that
which will be given to us by M.
M | gaard. "

And:

"Everyone will be given a
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1 copy of whatever he sends us."

2 Just a couple of questions. It appears at this

3 poi nt that the court was | ooking at getting

4 evidence from M. Tallis in a different way than
1050 5 having himcalled as a witness, at l|least at this

6 poi nt ?

7 A Getting something from him vyes. | don't know

8 that they were actually planning to file anything.

9 My recollection is that if they were assured that
1050 10 Justice Tallis' version of events didn't differ

11 from M. Mlgaard's, there was no reason for him

12 to sort of be put on the record for anything.

13 Q Can you help us out in identifying where the court

14 woul d have obtained the significance of this issue
1051 15 about whether -- | guess the question is why would

16 the court be asking M. Tallis about whether or

17 not he knew of the existence of WIlson's first

18 statement, would that -- do you know where that

19 gquestion would have arisen from and | appreciate
1051 20 it's M. Lamer's letter, not yours, but --

21 A Well, certainly there had been much made in the

22 news media up to at least the first application

23 being dism ssed that not all of the statements of

24 | believe WIlson and John had been provided to
1051 25 Justice Tallis by the Crown.
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And | guess the reason | raise this, we did see,
think in your evidence, | identify the article of
July 17th, 1990 of M. Lett that tal ks about the
issue of the first statement of Ron W I son going
to M. Tallis, and you remenber | went through
that with you, that article, because it pronpted
Saskat chewan Justice to do their own review?

Yes.

And so that was in the nmedia. | don't believe,

and | stand to be corrected on this, that that was

an issue identified in the mnister's February

27th, 1991 letter and it certainly wasn't an issue

put forward in the second application.

No, | think that's right. | think by then the

m ni ster was satisfied that the evidence

di scl osed, he had that statement.

Do you recall in any of your dealings |eading up
to | guess the dealings with the court prior to
January 17th, 1992, the date of this letter, the
i ssue of whether or not M. Tallis, or whether or
not M. Caldwell had disclosed Ron WIlson's first
statement to M. Tallis had been raised in these
di scussions?

| don't recall it being raised as an issue.

And again, do you have any -- can you be of any
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1 assistance in trying to ascertain where the court
2 m ght have obtained this issue from or what m ght
3 have prompted them to ask this question?
4 A Well, the only basis | can see for that would be
1053 5 the news media allegations that statements were
6 wi t hheld from Justice Tallis.
7 Q Okay. I f you can go to 327858, and this is a CBC
8 radi o news report of January 20th, 1992, so this
9 is | think the Monday morning before the
1054 10 commencement of hearing evidence, and there's just
11 a couple of comments that you make here | want to
12 ask you about. Can you tell us generally at this
13 point, did you -- what was your view or
14 Saskat chewan Justice's view about the extent to
1054 15 whi ch you and Saskatchewan Justice officials would
16 comment in the media about this matter as we were
17 getting into the reference hearing?
18 A Well, | think there was probably a difference of
19 view with respect to nmy position and the
1054 20 departnment's position as sort of held by others.
21 My view was that we can be reasonably free to
22 comment providing the matter has already been
23 through -- if we're going to comment on evidence,
24 the evidence has to have been presented to the
1054 25 court and the conmment would be with respect to
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




1055 5

1055 10

11

12

13

14

1055 15

16

17

18

19

1055 20

21

22

23

24

1056 25

Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37650

exactly what was said. Wth respect to this
particular interview, it was really a process,

di scussion that they wanted to have, what are we
going to be doing, howis it going to be done and
my view was that -- and again, given that the no
comment had been so devastating to us in the past,
if we were able to co-operate with the news medi a
in providing information, we would do that.

Woul d you agree that the Supreme Court reference
received a significant ampunt of attention in the
medi a?

Oh, yes, absolutely.

And I won't go through nmuch of it with you, but we
have on our record not only television and radio
reports, but as well as newspaper reports that
gquote extensively from not only the evidence, but
comments by counsel for the parties throughout the
process, and you agree with that?

Yes.

And so that, for exanple, M. Beresh on behalf of
M. Fisher, M. Wlch and M. Asper on behalf of
David M | gaard and Joyce M | gaard were, | believe
the record reflects, making regular conments in
the media, was that your understanding, through

the course of the reference proceedings?
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1 A Well, M. Beresh was whenever M. Fisher's nane

2 came up. Ms. MIlgaard was regularly in front of

3 t he news medi a. M. Wolch and M. Asper were sort

4 of in the background when Joyce M | gaard was
1056 5 talking to the news media, but | don't recall them

6 being sort of particularly prom nent in that

7 respect. | think she was doing nost of the

8 commenti ng.

9 Q And did you have a concern then that Saskatchewan
1056 10 Justice or your position then be in the media as

11 well? That's the point | was trying to get at.

12 A Only to the extent that if someone asked a

13 guestion, | was prepared to answer it if | thought

14 it was appropriate for me to do that. | wasn't
1057 15 prepared to specul ate on what wi tnesses m ght say.

16 It was a matter of this is what the w tness said.

17 Q In light of the fact that the matter was before

18 the Supreme Court, you tal ked earlier about

19 concerns about getting both sides before the nedia
1057 20 if the issue is being decided in the media, or

21 words to that effect; is that correct?

22 A Yes.

23 Q In this case with the matter before the Suprene

24 Court, did you have the sanme concern that all of
1057 25 your issues or all of the Saskatchewan Justice
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1 poi nts of view were also put in the media or were
2 you prepared to have them dealt with by the court?
3 A Well, as | said, we weren't there to sort of clean
4 up what had gone before, we were there to respond
1057 5 to whatever information the M| gaard people put
6 before the court. To the extent that there was
7 any comment to be made on that, the news media
8 people were not allowed to video tape the evidence
9 in the courtroom and because of that they liked to
1058 10 have sonebody say what wi tnesses had said, and if
11 t hey asked for that sort of thing, that's the kind
12 of comment | would give them
13 Q Okay. Here you are asked, and again this is
14 January 20t h:
1058 15 "Can you outline for us what the Crown
16 wi Il argue?”
17 Your answer :
18 "Well, our position will be to make sure
19 that a full exposition of the facts is
1058 20 pl aced before the Supreme Court."
21 And t he announcer:
22 "As of now though your position is that
23 you want the original conviction upheld,
24 | take it?"
1058 25 Your answer :
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1 "Well, the job that David M| gaard and
2 his council have is to convince the
3 court that there has been a m scarriage
4 of justice. In order to do that they
1058 5 have to show that he is innocent,
6 because obviously if the right person
7 was convicted there has been no
8 m scarri age.
9 Our job will be to exam ne the proof
1058 10 they bring in and check it closely to
11 make sure that it is reliable, and to
12 | ead any evidence that indicates the
13 contrary."”
14 And woul d that be an accurate sunmmary of not only
1059 15 what you said, but what your view was at the
16 time?
17 A Well, that's a transcript of what was said, so I'm
18 assumng it's accurate, and yes, that was our view
19 at the time.
1059 20 Q And so as far as this, the question about whether
21 you want the original conviction upheld, was that
22 your job?
23 A Yes, | suppose we were there to defend the process
24 and thoroughly exam ne or cross-exam ne on
1059 25 anything suggesting that M. M| gaard was
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1 i nnocent .
2 Q And what if the evidence suggested that -- to the
3 contrary?
4 A Well, if there had been credible evidence
1059 5 presented or evidence that we thought was credible
6 presented suggesting that he was innocent, then it
7 was al ways ny position that we were free to then
8 tell the federal government that our position was
9 that there had to be sone particular remedy given.
11.00 10 Q And maybe | can put it this way, as an advocate
11 before the court, one scenario m ght be where your
12 client, the Attorney General, says ny position is
13 X, go in and defend this position, nanmely, that
14 the conviction is valid, and |I think you are
1100 15 telling us, and I would |ike your comment on this,
16 but your position wasn't that rigid. Al t hough you
17 are starting out saying that you are there to
18 defend the process and the conviction, but that if
19 in the course of the hearing you becanme of the
11.00 20 view that there had been a m scarriage of justice,
21 t hat your instructions or your position was such
22 t hat you could alter your course md hearing; is
23 that a fair way to put it?
24 A Yes, we could, and | should just point out that
11.00 25 there really was no discussion with the Attorney
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1 General with respect to what our position should
2 be or how we should approach this. The position
3 in Saskatchewan is pretty nuch a hands-off one.
4 Q Okay. Per haps on that point, the decision maker
1100 5 for Saskatchewan Justice, is it fair to say this,
6 that if you believed that the original position
7 taken, nanely, that the conviction was safe and
8 sound, you became of the view that that wasn't the
9 case, you were in a position to change your
1100 10 position before the court on the matter?
11 A Absol utely.
12 Q Go to the next page, and there's a question here
13 about the Fisher information:
14 "Has that changed your case at all?"
1101 15 "Why not? Can you be specific?"
16 You say:
17 "Well, the difficulty with the Fisher
18 matter Maureen is that quite frankly if
19 | were going to prosecute M. Fisher
11.01 20 woul d have no evidence | could put
21 before the court.
22 The so called simlar fact evidence is
23 so nebul ous and so vague that it really
24 amounts to coincidence and nothing el se.
11.02 25 And if | were prosecuting hima court
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1 woul d not allow me to bring that
2 evidence into trial, and | know his
3 council shares the view, that it's
4 guesti onabl e whether it would even be
11:02 5 al l owabl e in his defence evidence in the
6 Ml gaard trial.
7 So, that's got to be dealt with, and it
8 won't be dealt with this week. It will
9 probably be in March that we get to
1102 10 t hat . "
11 And so just on the simlar fact evidence, that
12 woul d have been your view, and | think you told
13 us that the other day, that you did not think the
14 simlar fact evidence would be adm ssible in a
1102 15 prosecution against M. Fisher?
16 A That's correct.
17 Q And then you say here:
18 "And if | were prosecuting hima court
19 woul d not allow me to bring that
1102 20 evidence into trial, and | know his
21 council shares the view, that it's
22 guesti onabl e whether it would even be
23 al l owabl e in his defence evidence in the
24 M| gaard trial."
1102 25 Are you referring to M. Beresh on behalf of M.
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Fi sher sharing your view or are you saying that
M. Tallis shares your view?
No, it would have been Brian Beresh.
So --
At that point | had never discussed the issue with
Justice Tallis.
And so your reference to counsel sharing the view
is not on the issue about whether the Fisher
information would be available in the David
M |l gaard trial, but rather whether it would be
adm ssible in the Larry Fisher prosecution?
Yes.
And then the next page, | think you are asked here
about the notel room you say:
"Well, there is one witness who has
recanted. The other witnesses are
pretty nmuch hol ding steady to what they
said at the trial.
And you' ve got one nmore witness fromthe
so called notel room incident that's
come forward and given a statement that
i ndi cates that she interpreted what
happened a little different than what
the other witnesses did.

But, in an essence her factual
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1 recounting of what occurred really is
2 very close to what the other witnesses
3 say, she just put a different
4 interpretation on it."
1103 5 And would that be a reference to Deborah Hall?
6 A Yes.
7 Q If we can go to the next page, there's a comment
8 here about the DNA, you are saying that it's going
9 to the lab in England that invented the process
11.04 10 for DNA matching and they now believe they can
11 check to see whether they can do some conpari sons
12 with that. And woul d that be information that you
13 received from Federal Justice officials?
14 A Yes.
11.04 15 Q Down at the bottom you are asked:
16 "During the course of this will the
17 conduct of the Saskatoon police be
18 investigated as wel | ?"
19 You coment :
11:04 20 "I rather doubt it. The focus of this
21 inquiry is whether or not David Ml gaard
22 IS innocent. It's not a public inquiry
23 to determ ne whether the Adm nistration
24 of Justice is good, bad or indifferent.
11.04 25 The focus is very narrow and it has to
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do with David M| gaard's status or

guilt, his innocence. And really the
conduct of the Saskatoon City Police
doesn't really come into that.

Our concern is whether there is evidence

t hat supports his conviction."

" m wondering if you can just -- actually, let ne
read one more comment and then |I'Il ask you to
el abor at e. It says:

"Well, as the court noted the first tinme

we met, at sonme point there maybe sonme
consi deration to some other form of
inquiry depending on the decision the

court makes. But, that's not somet hing

that will come out of this case.
The Supreme Court will hear its
evidence, it will make its

recommendation to the M nister and she
wi Il no doubt act on that in due course.
But, this isn't going to be a public
inquiry into the conduct of the
Saskatoon city police, or the
Saskat chewan Justice Department.”

And |'m wondering, are you sayi ng anything

different here than what you told us earlier
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1 about the extent to which the -- the extent to
2 whi ch you understood the Supreme Court could
3 inquire into police and Crown m sconduct in their
4 dealing with the David M| gaard case?
1105 5 A No, a general inquiry into the establishment and
6 processes of the Saskatoon police or Department of
7 Justice is a different matter al together than an
8 inquiry into whether or not the police tortured a
9 witness to get a statement or whether or not they
11.06 10 coerced WIlson and John into providing the
11 statements they did. | f you could establish that,
12 you woul d establish the statements are false, and
13 t hat woul d obviously be of considerable inmport.
14 Q If we can go to 267287. And this is the court
11.06 15 order that was obtained, | think by your
16 department, if we can just -- on January 17th,
17 1992. This is a letter fromthe registrar, and
18 t he order says that:
19 "'... the Registrar is authorized to
11:06 20 deliver the Court file and exhibits to
21 Sergeant Pearson for transm ssion to the
22 Supreme Court of Canada. They are to be
23 returned to the Local Registrar upon
24 conpl etion of the proceedings in the
11.06 25 Supreme Court of Canada.'"
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1 Now, to your know edge, did the exhibits; were
2 they returned to the Court of Queen's Bench or to
3 the Local Registrar upon conpletion of the
4 proceedings in the Supreme Court of Canada?
1107 5 A Ummm, no, the clothing was retained by the Federal
6 Government pursuant to an undertaking given by the
7 Chi ef Justice that, in the event the technol ogy
8 becomes available to test the DNA, that testing
9 woul d be done at sonme point.
11.07 10 Q And |'m sorry, you said an undertaking 'by' the
11 Chi ef Justice, or 'to'?
12 A O to the Chief Justice.
13 Q To the Chief Justice?
14 A Sorry, from Ron Fainstein.
11.07 15 Q And so at the conclusion of the proceedi ngs, and
16 "Il get to some documents a bit later, it was
17 your understandi ng that there was an arrangement
18 made that Federal Justice officials would continue
19 to seek testing of the garments?
11:.07 20 A They -- they would, yes. You -- at that point, of
21 course, we were of the view that there was just
22 the one tiny speck of material that m ght be
23 subject to analysis, and their concern was that
24 until the PCR technol ogy advanced, they didn't
11.08 25 want to attenmpt to do any testing and end up
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1 | osing the entire sample for an inconcl usive
2 result.
3 Q But once the Supreme Court proceedi ngs were
4 concl uded and the advice given to the m nister,
1108 5 what -- as far as further testing of Gail Mller's
6 clothing, would that not relate to, | guess,
7 matters affecting the adm nistration of crim nal
8 justice, namely finding out if someone el se
9 commtted the crime?
11.08 10 A Well, | -- 1 suppose it does, and we were relying
11 on the Federal Governnment to make those
12 arrangements and have that done at some point.
13 Q And so if the exhibits had been returned to the
14 Court of Queen's Bench at the conclusion of the
11.08 15 Supreme Court hearings, and no efforts were being
16 made by Federal Justice officials, are you able to
17 comment as to whether Saskatchewan Justice
18 officials would have pursued DNA testing of the
19 clothing after the Supreme Court reference
11:09 20 deci sion?
21 A Umm, yes, we woul d have sort of regqularly checked
22 in with the RCMP to see where the technol ogy was
23 and whet her they were confident that those kind of
24 tests could be done and done productively.
11:09 25 Q And why woul d that be inportant for Saskatchewan
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1 Justice to do that testing?
2 A Wel |, because we were anxious to have -- if there
3 was anything to be tested, we were anxious to have
4 t hat done, and settle the issue one way or
1109 5 anot her .
6 Q And would the testing of Gail MIller's clothing
7 for DNA and for elim nation of a suspect, or to
8 mat ch a suspect, would that be an inmportant matter
9 in the investigation into the death of Gail
11.09 10 MIler?
11 A Oh yes, yes.
12 Q And just generally, we'll get into sone of the
13 docunents, once the Supreme Court reference was
14 concluded in April of 1992, for the five years
11:10 15 that followed, | think up until July 1997 when the
16 garments were actually tested in England, who was,
17 in your view, responsible for conducting the
18 tests, the DNA tests, determ ning what types of
19 tests should be done, who should do them where
11:10 20 t hey should do them and how they should be done?
21 A Well, Ron Fainstein had undertaken to do that. He
22 had the exhibits, as far as | knew, and he would
23 be checking fromtinme to tinme to see when it would
24 be possible to get that kind of work done.
11:10 25 Q And as far as Saskatchewan Justice's position on
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1 t hat were you relying upon Federal Justice
2 officials, then, to do that?
3 A Yes, particularly if it meant going to a |ab
4 outside of Canada. As | nmentioned before, we
1111 5 don't have the nmoney for that, so it would have to
6 be either the Federal Government or the RCMP that
7 arranged for that -- the npney or the contacts,
8 frankly.
9 Q If -- if the exhibits had been returned to the
1111 10 Court in 1992 who would Saskatchewan -- and |
11 t hi nk you indicated Saskatchewan Justice woul d
12 | ook at whet her technol ogy was avail abl e and,
13 presumably, you would follow up on it if it was;
14 is that correct?
1111 15 A That's correct.
16 Q And who would you go to, who would Saskat chewan
17 Justice utilize to inquire into whether or not DNA
18 testing was avail able, how would you go about
19 doi ng that?
11:11 20 A | would deal directly with the Regina | ab. It was
21 being set up, at that time, to do DNA testing. I n
22 fact, they were in the process of putting up a
23 whol e new building with facilities specifically to
24 do that, and | would have gone to a woman named
11:12 25 Jean Rooney, who was the head of serol ogy there.
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1 Q And that's at the Regi na RCWMP?
2 A That's correct.
3 Q Go to 003787. And this is a note, I'mnot sure if
4 this is your note or M. Neufeld's note, can you
11:12 5 tell me?
6 A It |1 ooks Iike m ne.
7 Q And we see a nunber of these in the documents, and
8 "' m not gonna go through all of your preparation
9 notes, but | just pulled out a couple for
11:12 10 exampl es. Is it fair to say that in your
11 approach, or Saskatchewan Justice's approach to
12 guestioning the witnesses at the Supreme Court,
13 that at |east a starting point would be the
14 previous statements that they had given, not only
1112 15 back in 1969 and 1970, but as well to M.
16 WIlliams, in this case, and/or to people on behalf
17 of David Ml gaard, so in other words what they had
18 said about the matter previously; is that fair?
19 A Yes.
1113 20 Q And, here, there is a reference to, on Nichol
21 John, a letter from Bobs Caldwell to M. WIIians
22 Oct ober ' 89:
23 "... in which he relates contents of
24 note he found on his file",
1113 25 and the evidence we've heard from M. Caldwell on
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1 this, in fact I think we have the note before the
2 Comm ssion, is that -- and | think his evidence
3 was that during the course of the prelimnary
4 hearing he became aware that, in the wtness
1113 5 room M. John was alleged to have made a conmment
6 about "1 don't know why he didn't kill me, | saw
7 himdo it", or words to that effect?
8 A Something |ike that, yes.
9 Q You know what | am tal king about ?
11:13 10 A Yes.
11 Q Yes. And can you tell us, when and how did you
12 become aware of that, and what significance did it
13 have to Saskatchewan Justice's position?
14 A Unm, that note was on the file when we went
1113 15 t hrough Bobs Caldwell's file, and it was, in our
16 vi ew, evidence that corroborated her original
17 story.
18 Q Corroborated Nichol John's original story?
19 A The -- her story inmplicating David M | gaard.
11:14 20 Q And if M. Caldwell had been called as a witness
21 before the Supreme Court would you have asked him
22 about this note on his file?
23 A Oh yes.
24 Q Did you consider -- | don't believe, and | stand
11:14 25 to be corrected, but | don't believe this note was
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1 on the record before the Supreme Court; do you
2 recal |l ?
3 A | don't think so.
4 Q And, again, would there be any reason why you
1114 5 woul dn't put this forward or try to put this
6 forward as evidence to try to corroborate Nicho
7 John's - -
8 A Well the difficulty with trying to put that
9 forward is absent calling Bobs Cal dwell, which we
11:14 10 weren't inclined to do if there was no direct
11 attack made on him there really isn't a way to do
12 it. Nichol John couldn't have been asked about
13 it, no other witness could have been asked about
14 it.
11:15 15 Q If we can then go to 003542. And these are your
16 notes, | think, related to Ron Wlson; is that
17 correct?
18 A Yes.
19 Q And it |looks |ike, again, listing of all the
11:15 20 various statements that he made, the statement to
21 Paul Henderson, parts of M. WIlliams' interview
22 with him-- if we can scroll down -- the exchange
23 of letters between Wl son's |awyer and M.
24 W I liam about not being interviewed. Did you
1115 25 attach any significance to that, the fact that --
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1 or is this just a listing of what you had? And,

2 if I can assist, | think this related to M.

3 WIilliams' attempts to interview Ron WIlson after

4 he gave the recantation and the difficulties he
1115 5 said he had --

6 A Yes.

7 Q -- in trying to arrange that.

8 A Well, he was going to be testifying, so | don't

9 know that | attached a huge anount of significance
1116 10 to that, he could be asked about that.

11 Q And | guess the question was, though, did you, in

12 approaching Ron WIlson's recantation of June 4th,

13 1990, to what extent, if any, did you consider the

14 circumstances under which the recantation was
1116 15 given and his conduct afterward, in particular

16 with respect to the request to be interviewed by

17 M. WIlliams; did that factor in your thinking?

18 A Oh, yes, it did. | mean there were -- it was

19 suspicious, in our view, that we couldn't get the
11:16 20 Paul Henderson tape, we couldn't get nuch in the

21 way of el aboration on how that statement canme

22 about, and that the problems with himtalking to

23 Eugene W llians seemed to me to just further the

24 curiosity we had about how that recantation was
1117 25 produced.
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1 Q Had you experience in other matters in dealing

2 with witness recants, recantations?

3 A Oh yes.

4 Q And what was your -- just generally, did you have
1117 5 sort of a set of concerns before you even got into

6 M. WIson about WIlson -- or about w tness

7 recants?

8 A Well, from ny experience up to that point,

9 wi t nesses recant for all kinds of reasons only one
1117 10 of which is they didn't tell the truth the first

11 time around. And in fact, if nmy experience was

12 anything to go by, that usually wasn't the reason

13 they recanted, it had more to do with being

14 concerned about, you know, issues on the street
1117 15 and things |like that.

16 Q And - -

17 A It's, | mean it's certainly something that you

18 have to be concerned about, because bottom Iline

19 is, with the people we deal with, they are
11:18 20 frequently just as happy to send a friend down as

21 t hey would be to support him and it's only after

22 t hat they decide well maybe, maybe they shouldn't

23 have done that, or they have taken care of

24 what ever busi ness on the street they wanted to
11:18 25 take care of with the accused out of the way.
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1 Q You have a coment here about the:

2 "Statement of Paul Henderson that it

3 t ook over 1 day to get WIlson to

4 recant",
1118 5 or "only one day". Can you tell wus, you talked a

6 bit about getting the tape of M. Henderson's

7 interview with M. WIlson; did you have concerns

8 about -- and |I'm tal king about before M. WIson

9 even testified at the Supreme Court -- concerns
1118 10 about the manner in which the recantation was

11 obtai ned and the recantation itself?

12 A Over the course of our preparation for the Supreme

13 Court | had been talking to police officers in

14 Regi na who knew W | son, John, Lapchuk, and Mel nyk,
1119 15 and as a matter of fact Launa Edwards, with

16 respect to what these folks were |ike, and one of

17 t he concerns that was expressed to ne was that

18 W Il son was easily led, and if it took a long tinme

19 to get the statement out of him you want to hear
11:19 20 or you want to know exactly how that came about.

21 Q Meani ng what ?

22 A Meaning that, with a little pressure, he'd say

23 anything you wanted himto say.

24 Q And was that a concern, then, you had going into
11:19 25 t he Supreme Court, that that's maybe what happened
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1 with the recantation?
2 A Well the other, | mean the other concern we had
3 with respect to Ron W1l son was that according to
4 t he, again, the police officers that knew him

1119 5 before he'd | eft Regina, was that he'd spent a
6 substantial part of his life drinking and doing
7 what ever kind of drugs canme along. And to use the
8 expression one police officer used, "his mnd was
9 just a sponge", there was -- they just didn't

1120 10 think there was very much left of it.
11 Q If we can go to 000255. And this is a docunment,
12 if we can just enlarge it at the top, and | think
13 we heard fromeither Ms. Ml gaard or M. Asper,
14 it's called Evidence Used to Convict David

1120 15 M | gaard, and it was a fact sheet or a piece of
16 information that was, | believe, distributed by
17 David Ml gaard's -- |I'm not sure exactly who,
18 whet her it was Ms. Ml gaard or a support group,
19 but it was -- anyway, it was information that was

1121 20 in the public domain, and it appears to have; are
21 t hese your handwritten notes on it?
22 A Look like it, yeah.
23 Q And this would, | think, be from your files. Do
24 you have a recoll ection of what, of what this

1121 25 related to, or was it sonmething you had done in
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1 the course of your preparation for the Supreme
2 Court reference?
3 A Umm, yeah, | suspect that's probably the case. I
4 don't know that it really amounted to a whole | ot
1121 5 of anything since, if these witnesses were going
6 to be called, we could |ook at -- or hear their
7 evidence in Court and deal with it there.
8 Q If we can just | ook at a couple of these, | think
9 what they set forth is:
1121 10 "Fact - Two witnesses testified that
11 David re-enacted the murder in a notel
12 room "
13 The:
14 "New evi dence
1121 15 police had statement from one woman in
16 that room that said nothing about a
17 re-enactment.”
18 And then your note is:
19 "Ute Frank now says it happened".
1122 20 And t hen:
21 "Fact - Another woman in the room has
22 signed a statement that says el eventh
23 hour wi tnesses lied ...",
24 and then you have got the word:
11:22 25 "Lie"
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t here; would that be related to Deborah Hall ?
Yes.
And t hen:
"Fact - Two drops of semen found four
days after crinme said to be Mlgaard's."
"Fact - Dr. Ferris, a world renowned
scientist says it could not be
reasonably linked to Ml gaard ..."
and you say:
"Not quite";
is that your notes?
That's correct.
And the same with Dr. Markesteyn. And would that
be for the reasons you've already told us, the
concerns you had with those reports?
Yes.
And t hen:
"Ni chol John recanted eyewi t ness
statement that was factually inpossible
on the stand."”
| think that says:
"Lie
didn't recant
not factually
i mpossi bl e";
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1 is that correct?

2 A Yes.

3 Q And then here with:

4 "Ron W I son has recanted incrimnating
1122 5 lies ... Says he was coerced and

6 mani pul ated by police ...",

7 and | think you've got:

8 "Lie";

9 is that correct?
11:23 10 A Yes.

11 Q And the sanme with:

12 "Al bert ... Cadrain ... totally

13 discredits his testinmny and al so shows

14 i mproper police procedures ...",
1123 15 and you have got:

16 "- now supported by other Cadrains".

17 But would this have been something you would have

18 written perhaps after some of the evidence was

19 heard at the Supreme Court, or can you shed any
1123 20 light on that?

21 A Umm, no, | have no idea when we -- when | | ooked

22 at that or when | wrote the notes on that.

23 Q If we can go to 000758. And | think this is a

24 list of files, it's a |engthy docunent, but it's
1123 25 part of what was provided to us. s this
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1 somet hing that you or M. Neufeld would have
2 prepared, | think it's a list of -- or somebody at
3 your direction would have prepared?
4 A | think it may be sonmething the RCMP prepared.
1124 5 Q Let me go to 000763.
6 A | don't recall that nyself.
7 Q Okay, you may be right on that, it may be
8 sonmet hing that the RCMP prepared. And this is a
9 list of files and contents, and it refers to the
1124 10 file folders that were in the various files and
11 how you had organized them for the reference; does
12 this ook famliar at all?
13 A We did not create inventories |ike that.
14 Q And is it fair, I"'mtrying to find a -- an
1124 15 efficient way, M. Brown, to determ ne from you
16 what information, by way of files and docunents,
17 Saskat chewan Justice would have had, let's say at
18 t he conclusion of the Supreme Court reference in
19 April of 1992, and is it fair to say that what you
1124 20 turned over to the RCMP in the 1992 to '94
21 investigation would have been, in the course of
22 that, all of the files that Saskatchewan Justice
23 had at the time?
24 A That | was aware of, yes.
1125 25 Q That you were aware of, and that to the extent
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1 that if they are on the Saskatchewan Justice

2 files, then that would be information that

3 Saskat chewan Justice had at the tinme it made its

4 deci sion not to re-open in April of 1992; is that
1125 5 fair?

6 A Yes.

7 Q And just generally on that, again, this is at the

8 end of the reference, and we touched upon this a

9 bit earlier, you would have gathered basically
1125 10 everything that had been exchanged between David

11 M | gaard's counsel and the Federal Justice on the

12 first application; is that correct?

13 A That's correct, yes.

14 Q And, generally, all of the information that David
1125 15 M | gaard's counsel gave to the federal m nister on

16 the first application; you would have had that?

17 A Yes.

18 Q You woul d have had either all or essentially all

19 of the federal Justice Department's investigation
1126 20 of the information and wi tnesses and anal ysis done

21 by then?

22 A Essentially, yes, you know, with the two notable

23 exceptions, we didn't have Justice Tallis'

24 statement and we did not get the report from
1126 25 Justice Mlntyre.
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1 Q And then, if we go to the second application,
2 certainly everything that was filed on behal f of
3 David M|l gaard with the federal m nister on the
4 second application, you would have had that;
5 correct?
6 A We had that, yes.
7 Q And then everything that was filed at the Supreme
8 Court in the reference case, the 26 odd vol unes,
9 you woul d have had that?
1126 10 A We woul d have had that, yes.
11 Q And then as far as the media and information in
12 the media, is it fair to say that, to the extent
13 t hat Saskat chewan Justice files had media
14 clippings either that you obtained directly or
1126 15 from ot her sources, that Saskatchewan Justice
16 woul d have a consi derable volume of media
17 information about the David Ml gaard matter in
18 April of 1992?
19 A Yes.
1127 20 Q And that, in a general way, would you agree that
21 all of the information that had been accumul ated
22 over the couple of years that Saskatchewan Justice
23 had woul d be information that, in some way or
24 anot her, was consi dered by Saskatchewan in their
1127 25 deci sion not to re-open in April of 19927
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1 A Yes.

2 Q If we can go to, |'m going to skip over, | am just

3 going to try and go through chronol ogically what

4 happens during the course of the reference. I
1127 5 will |eave the specific witnesses, and how you

6 viewed them, until we get to the witten argunment

7 that you filed with the Court.

8 But if we can go to 009796,

9 this is a letter from M. Fainstein to all counsel
1128 10 about the week of February 17th, and | think the

11 Court sat for a week or two and then broke; is

12 that right?

13 A Yes.

14 Q And so the first week or two | think it was M.
1128 15 M |l gaard, M. WIson, Nichol John; is that

16 correct?

17 A | think so, yes.

18 Q And so, here, he's |looking for the |ist of

19 wi t nesses that you feel should be called in that
11:28 20 week.

21 And then if we can go to

22 156858. And | think this is your letter of

23 January 29, '92 to M. Fainstein, and you talk

24 about :
1128 25 "Wth respect to additional materials to

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37679
1 be filed, we would suggest that in |ight
2 of M. Mlgaard's testinmny, the
3 following should form part of the case
4 on reference:
1129 5 1. Statement (s) of Sharon WIIlians;
6 2. Statement of Ron Stickel;
7 3. M | gaard prison records indicating his
8 pre-charge history, particularly as
9 related to his stays at the Yorkton
10 Psychiatric Centre;
11 4. Letters to Mlgaard from the National
12 Parol e Board clearly indicating the
13 reasons for his parole denial (which
14 have never, from the information we have
1129 15 seen, included his refusal to admt
16 guilt);"
17 and:
18 "5. Psychiatric reports of Dr. M not and
19 Dr. Green ... with respect to
1129 20 M | gaard. "
21 Can you -- let's just go through these. Can you
22 comment on why you would want the statement of
23 Sharon Wl liams on the case on reference, and
24 what was it in M. Ml gaard' s testimny that
1129 25 pronpted that?
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1 A Well, offhand, | don't remenber what it was in his

2 testinony that would have prompted that. \%Y;

3 recoll ection of her statement was that she

4 i ndi cated that he had been aggressive with her in
1130 5 t he past, and | suspect that's what we were

6 getting at, was putting that evidence before the

7 Court .

8 Q But was it to rebut or respond to something M.

9 M | gaard had said in his evidence, or do you
11:30 10 recall ?

11 A | don't recall that specifically.

12 Q And statement of Ron Stickel; do you recall how

13 t hat may have fit in?

14 A To be honest with you, | don't even recall who Ron
11:30 15 Stickel is.

16 Q | think Ron Stickel was a fellow who I think told

17 M . Pearson or -- that M. Ml gaard had made sone

18 adm ssion to him back in -- in the late '60s about

19 being involved in a crime, and he put it in a time
11:30 20 frame by suggesting it was the time of a U S.

21 federal election, that's how he associated it, and

22 | think when the RCMP checked into it that would

23 have made it 1968, and so | don't think it was

24 pursued by the RCMP. That's the information, at
1131 25 | east, in the documents; does that assist you in
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1 your recall at all?

2 A Not really. | don't know that that would have

3 been of any assistance to us if that was the case.

4 Q "' m not sure at what stage all that information
1131 5 became known, but | think that's what's on the

6 record?

7 A Well if, if there was a statement from a witness

8 i ndicating that David M| gaard had said something

9 i ncul patory to himand it appeared to have sonme
11:31 10 credibility, yes we would have wanted that in, so

11 ' massum ng that's why M. Stickel's statement

12 was put in.

13 Q And can you tell us, what would be the inportance

14 of the prison records regarding his pre-charge
11:31 15 hi story and the stays at the Yorkton Psychiatric

16 Centre?

17 A Well all of the psychiatric material was of some

18 consequence because when David took the stand he

19 made much of the fact that his psychiatric state
1131 20 was not really much of a concern, it was a --

21 somet hing that |ots of people have, and it's not

22 much of a problem | saw it as being something

23 different.

24 Q And how woul d that have been relevant to the issue
11:32 25 of the m scarriage of justice or his guilt or
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1 i nnocence?
2 A Well the issue of his psychiatric condition at the
3 time the offence was commtted m ght have had sone
4 i mpact on their decision.
1132 5 Q Would this be -- were you of the view, then, that
6 he had put -- had put his character in issue when
7 he testified as being not the type of person who
8 woul d have commtted this crime?
9 A No, he certainly would have done that, but he
11:32 10 was -- he was the one that raised the evidence of
11 this psychiatric condition very clearly.
12 Q And so are you telling us this would be to respond
13 to that, to follow up and to see what was in
14 t here?
11:33 15 A Yes.
16 Q And then, as well, the:
17 "Letters to M. MIlgaard fromthe
18 Nati onal Parole Board clearly indicating
19 the reasons for his parole denial ..."?
11:33 20 A Yes.
21 Q And can you tell us how that (a) was relevant; and
22 (b) came out of M. Ml gaard's testinmny?
23 A My recollection is that that comes out of his
24 testinony, and it -- the allegations that he made
11:33 25 bef orehand was that the only reason he couldn't
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1 get parole was that he wouldn't admt he was
2 guilty and, again, while it doesn't go
3 specifically to the issue of guilt, it does go to
4 his credibility.
1133 5 Q And so what was your understandi ng of what was in
6 the parole records or the reasons that he was not
7 granted parole?
8 A Well, essentially the problem that David was
9 havi ng getting parole was he was very forthright
11:33 10 with the parole authorities and told them
11 repeatedly that he wasn't going to follow their
12 rules, he wasn't guilty and he wasn't going to
13 follow the rules that a parole board m ght put on
14 him and |'m guessing that with that kind of sort
11:34 15 of statement on the record, they weren't
16 interested in giving him parole.
17 Q And so your concern, in following this up, was to
18 chall enge the credibility of his statement before
19 the Court that the reason he didn't get parole is
11:3¢ 20 because he didn't admt guilt?
21 A That's right.
22 Q If we can scroll down, you say:
23 "On the matter of additional w tnesses,
24 we are reluctant to make further
11:34 25 suggestions until such time as the Court
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1 has clearly delineated the test it wll
2 be applying, the burden of proof and who
3 is to bear it. However, in light of M.
4 M | gaard's testimony, particularly the
1134 5 startling first-time revelation of the
6 "heater fix/chicken soup' incident, we
7 woul d expect that the Court would w sh
8 to hear from M. Justice Tallis."
9 And it goes on to talk about Nichol Demyen. Can
11:35 10 you just coment at this time, this is January
11 29t h, about concerns you had about the test the
12 Court is applying to the burden of proof and who
13 is to bear it?
14 A Well, at that point we didn't know who was
11:35 15 supposed to be proving what, who bore the onus of
16 establishing something, we were still sort of
17 waiting for the Court to settle that.
18 Their view was, well, in the
19 -- while they were considering that we should just
11:35 20 go ahead and call evidence. Well generally if
21 you're calling evidence, you're doing it towards a
22 pur pose, and it was inportant, therefore, for us
23 to know what the purpose was, what were we
24 expected to do, what was M. Wbl ch/ M. Asper
11:35 25 expected to do.
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1 Q And can you coment on this testimny which you
2 describe as the startling first time revel ation of
3 the "heater fix/chicken soup"” innocent and how did
4 that figure into matters?
1136 5 A Well, that was an absolute alibi. If it had been
6 true, then David Ml gaard could not have been
7 across the river at the time he said he was, or we
8 t hought he was. He said he told Justice Tallis
9 this alibi and that Justice Tallis ignored it.
11:36 10 Q And just -- | think we've had a chance to | ook at
11 this on a couple of occasions, | think this is the
12 part of his evidence where, at |east at the
13 Supreme Court, he said that upon arrival in
14 Saskatoon, | think before they crossed the river,
11:36 15 t hey stopped at a gas station to get the heater
16 fixed and he bought chicken soup and | think he
17 said -- and | stand to be corrected on this point,
18 | think it was around seven o'clock or it was at a
19 time that was very inportant and that he had asked
11:37 20 M. Tallis to follow up and find this guy who
21 wor ked at the garage who could verify that he was
22 there. Was that -- and that M. Ml gaard said the
23 reason he renmenbered it so well is because he got
24 chicken soup in a package, | think that was --
11:37 25 A Out of a vending machine | believe.
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1 Q Right. And that was -- so that's the incident
2 we're tal king about?
3 A Yes.
4 Q General ly?
1137 5 A That was the incident, and it was of particular
6 concern to us because at one of the points where
7 there is a bridge crossing the river in Saskatoon
8 there used to be a garage at five corners. Now,
9 they indicated that they came into Saskatoon on a
11:38 10 bridge that let them off by Sears which of course
11 woul d be the Idylwyld bridge, it wouldn't be
12 anywhere near five corners, but if he was m staken
13 about that and they came down Broadway, then it
14 woul d put themat a filling station that was close
11:38 15 to the bridge.
16 Q Okay.
17 A And that | know, as a matter of fact, it opened
18 early in the nornings to deal with the early
19 morning traffic.
11:38 20 Q Now, do you recall, | know we saw some records,
21 and this may well have been at the time, |'m not
22 sure whether it was Sergeant Pearson on somebody,
23 it may have been Federal Justice, made inquiries
24 of the city clerk to find out which gas stations
11:38 25 were open in 1969, things of that nature. WAs
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1 that -- did that involve you or was that something
2 t hat Federal Justice did?
3 A That was sonmet hi ng Federal Justice did. They told
4 us they were going to do it, but we knew they were
1138 5 doi ng that.
6 Q And do you recall whatever came of that, as to
7 whet her -- whether a gas station was open that
8 mor ning that could have been where M. Ml gaard
9 said he stopped?
11:39 10 A Well, there certainly wasn't any gas station that
11 you could get to at the Idylwyld one before the
12 bridge, before crossing the river, and | don't
13 think inquiries -- my recollection is that
14 inquiries with the city clerk weren't hel pful.
11:39 15 Q | think there's a document, | don't have it handy
16 here, but we have seen a docunent indicating that,
17 | think that there were not, there would not have
18 been a service station open at that hour of the
19 mor ning, but 1'Il maybe check that over the lunch
11:39 20 hour and see if that m ght assist your menory, but
21 what -- you said this was significant information.
22 If it were true, then it m ght provide an alibi;
23 is that correct?
24 A Oh, absolutely, yes.
11:39 25 Q And what concern woul d Saskat chewan Justice have
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1 in that regard then?
2 A Well, if it's true and it provides an alibi, then
3 it basically lifts M. M| gaard out of the whole
4 thing if they were there at around seven o'cl ock.
1140 5 Q Did you cone to any conclusions as to whether or
6 not this piece of evidence was credible?
7 A Yes. Frankly, when we left the courtroom we were
8 pretty nmuch of the view that it wasn't credible.
9 It was a substantial piece of evidence that would
11:40 10 have been very, very inmportant and this was the
11 first time we had heard that, and my recollection
12 is it didn't -- it didn't include any, or wasn't
13 included in the materials that were submtted to
14 the m nister.
11:40 15 Q Was it a case that if this had been true, you
16 woul d have expected it to have come out much
17 earlier in a different format?
18 A Yes.
19 Q And | think M. Ml gaard's evidence was as wel
11:40 20 that he had told M. Tallis about this and that he
21 wanted himto check it and he never did and he was
22 concerned about that; is that fair?
23 A Yes.
24 Q And again, did you then learn from M. Tallis,
11:41 25 when he testified, his response to that?
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1 A Yes.
2 Q And whi ch was what ?
3 A That he received no such information from David
4 M | gaard.
1141 5 Q And so in your letter here you seem to be
6 suggesting that at |east for the purposes of this
7 all egation, M. Tallis needed to be called for
8 t hat purpose; is that correct, and perhaps others?
9 A Yes.
11:41 10 Q You say here:
11 "We woul d al so expect --"
12 Actually, let me just pause there on the chicken
13 soup issue. Was that an issue that once you
14 | earned more information about it, and in
11:41 15 particular what M. Tallis said and some of the
16 other information that related to that, did that
17 cause you to question M. Mlgaard's credibility
18 and what he said at the Suprenme Court?
19 A Yes, yes.
1141 20 Q And did it influence your thinking with respect to
21 the credibility of what he said about other
22 matters?
23 A Yes, it did.
24 Q | ncl uding his denial that he killed Gail MIller?
11:42 25 A Yes.
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1 Q And did that cause you to doubt the credibility of
2 his denial because of this, and I'l|l get to sone
3 of the other evidence, but let's just focus on
4 this heater fix/chicken soup incident, did his
1142 5 evi dence about that cause you to doubt the
6 credibility of his denial of killing Gail MIler?
7 A Yes.
8 Q You say here:
9 "We woul d al so expect that the Court
11:42 10 woul d want to hear from Detectives
11 Short, Mackie & Karst..."
12 And | et me pause there. Can you tell us what
13 woul d have prompted that conmment, why did you
14 think the court would want to hear from them?
11:42 15 A Well, by that time Ron WIson and Nichol John
16 woul d have testified with respect to being dealt
17 with by the city police. Certainly -- |1 mean, Ron
18 W |l son kept saying that he was m streated, but he
19 could never say how. Ni chol John, as |
11:43 20 under st and, was kind of vague about any of that
21 and it seemed to nme that that was part of the
22 essence of their application, was how the two
23 wi t nesses who originally put David M| gaard into
24 it were treated by the police and they needed to
11:43 25 be heard from
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1 Q And | think the record shows that with respect to
2 Cadrain, WIlson and John, that the three officers
3 that had the primary dealings with them would have
4 been Short, Mackie and Karst; is that your
1143 5 under st andi ng?
6 A That's nmy recollection, yes.
7 Q And so at this point, is it a case of you saying,
8 and | appreciate your comment that this is after
9 the court has heard from W1l son, M| gaard and
11:43 10 John, | don't know if Cadrain had been heard yet.
11 A No, ny recollection is he was towards the end.
12 Q Yeah, | think that's right. So here was it a case
13 of saying lookit, in |light of what these people
14 have said, we expect that these three police
11:44 15 officers should be called, or was it a case of you
16 saying we would |like them called? | mean, who --
17 A Well, at this stage we were still operating under
18 the rule that it was the court that decided who
19 was going to be called and we would put forward
11:44 20 recommendati ons and our recomendation was they
21 shoul d be call ed.
22 Q And then you conmment about Al bert Cadrain, it
23 remai ns clear that he:
24 "...has not changed his evidence,
11:44 25 there woul d appear to be no need to hear
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1 from him Dependi ng on the test and
2 burden of proof, we m ght want to
3 suggest..."
4 And then you list the famly menbers and raise
11:44 5 the issue again about the test and the burden.
6 And again, the next paragraph, you raise the
7 i ssue about the fact that you did not yet have
8 access from Federal Justice to the results of the
9 interview of M. Justice Tallis conducted by M.
11:45 10 Wlliams, and | take it that was a concern you
11 still had and | think you told us you never did
12 get that; is that correct, before he testified?
13 A That's correct, we never did get the statenent.
14 Q And here you say:
11:45 15 "M. Wblch has interviewed M. Justice
16 Tallis and therefore has the benefit of
17 knowi ng what he is likely to say.
18 Unfortunately he has been reluctant to
19 give us nmore than the mpst vague
11:45 20 suggestions of what his evidence could
21 be. "
22 Are you referring to M. Wolch or M. Tallis
23 being reluctant to give us nore?
24 A M . Wbl ch.
11:45 25 Q And:
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1 "This is notwithstanding the open access
2 he has had to the police and prosecution
3 files through ourselves. We are frankly
4 quite puzzled at his reluctance to
1145 5 assi st us, but assunme he has good reason
6 to do so in his client's interests.™
7 And can you el aborate on that, please?
8 A Well, after the statement about the chicken
9 soup/ heater fix, and the fact that it was given to
11:45 10 Justice Tallis but that he didn't act on it, ny
11 suspicion was that there was a good deal nore that
12 Justice Tallis could say about David M| gaard's
13 evi dence that would conflict with what David had
14 said and, protecting his client's interests, M.
11:46 15 Wol ch and M. Asper weren't prepared to give those
16 materials to us.
17 Q And so had you asked themto tell you what
18 M. Tallis could say about his discussions with
19 M. Ml gaard?
11:46 20 A We had.
21 Q And as well from Federal Justice you asked that?
22 A We asked for the Eugene WIlliams/ Tallis interview.
23 Q Go to 019280, and this is the Supreme Court order
24 of January 30, 1992 -- go to the next page -- and
11:46 25 this is releasing the exhibits to the agents of
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1 the Attorney General for forensic testing, and |
2 believe that's the Attorney General of Canada; is
3 t hat correct. That's the way the application --
4 A Yes, that's correct.
1147 5 Q And | take it you would have been aware and
6 involved in this process, then, as to getting the
7 exhibits fromthe court to Federal Justice
8 officials so that they could be tested, that was
9 somet hi ng Saskat chewan Justice agreed to?
11:47 10 A Well, we got the exhibits sent from Saskat chewan
11 to the Supreme Court and | believe the federal
12 government did the leg work in getting them out of
13 t he Supreme Court.
14 Q If we can go to 009810, please, and go to page
1148 15 811, this is a letter of January 31 from M.
16 Fainstein to the court, and it appears here he's
17 sayi ng:
18 "The next set of witnesses are former
19 police officers, who can speak, inter
11:48 20 alia, to the way in which statenents
21 were obtained from M. WIson and
22 Ms. John.™
23 And | take it that would be Short, Mackie and
24 Kar st ?
11:48 25 A Yes.
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1 Q And then go down --
2 A That's what we had suggest ed.
3 Q Did you have any concern if other police officers
4 who had dealings with these three were called?
1148 5 A Did we have any concern with that?
6 Q Yes.
7 A No.
8 Q Do you recall how Inspector Roberts came to be
9 identified as a witness? He did in fact testify.
11:48 10 He's not |listed here.
11 A Yeah. | don't know whether M. Wlch and M.
12 Asper suggested him or he came from the federa
13 government, but we didn't suggest him |l don't
14 t hi nk.
11:49 15 Q If we can scroll down to the bottom here, there's
16 an issue again, it says:
17 "There was consi derabl e discussion on
18 t he subject of potential testinony by
19 M. Justice Tallis."
11:49 20 So this is the end of January after the first
21 sessi on. Do you recall there being issues
22 about -- | think from an earlier document we saw
23 that you wanted M. Tallis called as a witness?
24 A Yes.
11:49 25 Q Was there some opposition to that?
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1 A Well, M. Wlch didn't seemto want Justice Tallis
2 to testify. He continued to assure us that his
3 client was prepared to waive privilege, but just
4 never seemed to get around to doing it.
1149 5 Q If we can go to the next page, it says:
6 "1 understand Saskatchewan's
7 view to be that there should be an
8 unrestricted waiver, and that it should
9 have the opportunity to ask questions of
1150 10 Justice Tallis.
11 As a result, then, there
12 is no agreement as to the manner or
13 timng of receiving evidence from
14 M. Justice Tallis. If the Court's
1150 15 wi shes about these matters were known, |
16 believe they could be speedily
17 resol ved. "
18 And so at this point | take it there was a
19 di sagreement between Saskatchewan Justice and M.
1150 20 Wbl ch about whether or not M. Tallis -- whether
21 or not privilege could be waived, the extent to
22 which it could be waived and whether he should be
23 a witness before the reference and the manner in
24 whi ch he would be a witness; is that fair?
1150 25 A Yes. The Chief Justice of the Supreme Court
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1 hadn't resolved that at that point.
2 Q If we can go to, just for the record, I'1]
3 identify 009874, and go to the next page, this is
4 M. Wlch's response to M. Fainstein. | think he
1151 5 puts forward his views about your requests on each
6 of those points about Sharon W I Iliams, Ron
7 Stickel, the records, and then he says:
8 "I take exception to the references to
9 Justice Tallis as contained in your
1151 10 letter to the court."”
11 So the letter that | just read to you, | think
12 M. Wbl ch had concerns about that, but | take it
13 that it was not -- was the issue of the waiver
14 and M. Tallis being called then resolved by the
1152 15 Supreme Court ?
16 A | believe we had a meeting with Chief Justice
17 Lamer in which he indicated that Justice Tallis
18 was to be called and that M. Wl ch was to get a
19 wai ver .
1152 20 Q Go to 020350, please, and go to the next page.
21 This is a February 5, 1992 fax from M. WIIians
22 and | believe this is the test that shows M.
23 M|l gaard to be a secretor. Do you recall getting
24 that information?
11:52 25 A Yes.
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And did that have an effect on the calling of Dr.
Ferris and Dr. Markesteyn then as wi tnesses before
the court?
Well, it seems to nme it elimnated the need to put
themin to discuss the forensic evidence that went
in at trial. W now knew he was an A secretor, so
t hat issue kind of vanished.
Now, did you consider putting forward that
evidence to say with this information this is now
i ncul patory evidence or did you just |leave it be?
We just left it.
And why not, why did you not put it forward and
say here's evidence, evidence at trial that at
| east on the view of M. Tallis was excul patory is
now i ncul patory because the test was done wrong?
Well, again, if M. WlIlch and M. Asper had called
Peter Markesteyn or Rex Ferris, that would have
gone in, but as | said, we were not there doing
clean-up, we were there essentially dealing with
what ever evidence they were raising with respect
to the matters that were advancing their case,
t hat they thought were advancing their case.

MR. HODSON: M. Comm ssioner, the next
area | propose to go into are the subm ssi ons and

the test and I'm wondering if it's maybe an
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1 appropriate spot to break for lunch now and 1|
2 start at 1:30.
3 COWM SSI ONER Mac CALLUM: Yes.
4 (Adj ourned at 11:54 a.m)
01:32 5 (Reconvened at 1:30 p.m)
6 BY MR. HODSON:
7 Q Good afternoon. If we could have 021278 up,
8 pl ease. And | believe, M. Brown, this is the
9 menorandum filed by the Attorney General of
01:33 10 Saskat chewan for Saskatchewan on the subject of
11 the tests to be convened by the Supreme Court? |If
12 we could just go to page 021308, which is the | ast
13 page of that, February 5, 1992; do you recognize
14 this document ?
01:33 15 A Yes.
16 Q And if we could just go back to page 021280. And
17 you' ve already told us a bit about the concerns, |
18 t hi nk, that you had during the reference, up unti
19 this point, in trying to understand what it was
01:33 20 that -- or what the test was and what the role of
21 the parties were; is that fair?
22 A That's correct, yes.
23 Q And am | right that the Supreme Court asked for
24 parties to make subm ssions on this point?
01:3¢ 25 A Yes, they did.
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1 Q There was a reference, and | don't think |I need to

2 bring the document up, but there was a reference

3 at some point in the early part of the proceedi ngs

4 where the Chief Justice, or Chief Justice Laner,
01:3¢ 5 i ndicated that they -- that the test was whether

6 there was still sufficient evidence to convict, or

7 somet hi ng of that nature; do you recall that being

8 one of the earlier comments made about what the

9 test m ght be?
01:34 10 A Yes. | think, at the end of perhaps the first

11 week of evidence, he suggested that the test would

12 be whether we could still prove he was guilty.

13 Q And was that sonmething expressed to counsel in

14 open Court, or in chanbers, or do you remenmber how
0134 15 t hat - -

16 A No, | believe it was in open Court.

17 Q And did that cause you sonme concern?

18 A Well, yes. 20 years down the line, trying

19 something |ike that was going to be difficult at
01:35 20 the best of times, but given that we had already

21 taken a week of the Court's time and we hadn't

22 been aware that that was where we were going, |

23 mean, that, frankly, hadn't crossed ny mnd as a

24 possi ble test, that caused a great deal of
0135 25 concern, yes.
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1 Q And when we talk here about "tests', and I'Ill go
2 t hrough parts of your argument here, is it correct
3 t hat what the Court was | ooking for or trying to
4 defi ne was what would be the |egal test or the
o135 5 practical test applied by the Court in trying to
6 determ ne whether or not the continued conviction
7 of David M Il gaard would constitute a m scarri age
8 of justice?
9 A Yes, that's what they were wrestling wth.
01:35 10 Q And so the words "m scarriage of justice", and
11 what gives rise to that, would be the issue?
12 A That woul d be nmy understandi ng, yes.
13 Q And we've heard evidence from M. WIIlians about
14 what test he applied under Section 690 and the
01:36 15 types of things that they | ooked at. If | can
16 focus for a moment on Saskatchewan Justice and
17 what the test would be for Saskatchewan Justice to
18 re-open the investigation into the death of Gai
19 MIller, and | think you told us earlier in your
01:36 20 evi dence that the initial threshold would be
21 fairly low for -- to cause you to at |east start
22 to investigate matters, if someone came and said
23 "l ookit, M. MIlgaard's conviction is wrong, here
24 is why, check into these items", that the
01:36 25 threshold to investigate m ght be | ower than a
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1 threshold to set aside a conviction; is that a

2 fair summary?

3 A Oh, absolutely. | mean, it doesn't take much to

4 get a matter referred to the police for a further
01:36 5 i nvestigation, to get us to agree that the

6 conviction be set aside is a whole different

7 i ssue.

8 Q And can you tell us then, obviously, these written

9 subm ssions would be the views of Saskatchewan
01:37 10 Justice on the issue of what constitutes a

11 m scarriage of justice; is that correct?

12 A Yes.

13 Q And how woul d that relate to the test that

14 Saskat chewan Justice would apply in deciding
01:37 15 whet her or not to re-open the investigation into

16 the death of Gail MIller; would it be simlar?

17 A Well, no. Again, the threshold for getting sone

18 rei nvestigation going would be considerably | ower

19 than the test for establishing there had been a
01:37 20 m scarri age of justice.

21 Q Okay. Is it fair to say that, based upon the

22 position of Saskatchewan Justice, if the

23 m scarriage of justice had been denobnstrated to

24 Saskat chewan Justice in accordance with what's
01:37 25 outlined in this brief, that that would be
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1 sufficient to re-open the investigation into the
2 death of Gail MIller?
3 A Yes.
4 Q If we can go to page 021281. And, again, it
01:38 5 appears -- and we've tal ked about this, I'll just
6 go over quickly -- that you've raised with the
7 Court here to know what, the test the Court wll
8 be applying to the material in order for counsel
9 to know what is expected of them
01:38 10 "... it is necessary for the Court to
11 clearly define the roles of the
12 parties.",
13 t he burden of proof and who carries it:
14 "... and how the Court anticipates this
01:38 15 burden may be net."
16 Are you able to advise whether all of the other
17 parties shared the same concerns you did, or this
18 uncertainty about what was happening?
19 A Well, certainly the Federal Government did. \%Y;
01:38 20 recollection is, of some discussions with M.
21 Wbl ch and M. Asper concerning that issue, again,
22 | mean they didn't know whether they were carrying
23 t he burden, we were carrying the burden, what
24 burden it was. We were, at that point we had
01:39 25 sinmply called sort of three or four crucial
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1 wi t nesses, including David M| gaard, but past that

2 you kind of needed to know what the road map was.

3 Q If we can go to page 283. And here you set out

4 t he question, and really this is the question that
01:39 5 you are being asked to address, what test should

6 the Court apply to answer that question about the

7 m scarriage of justice; correct?

8 A Yes.

9 Q If we could just scroll down a couple of itemns,
01:39 10 here it appears your argunment deals with | ooking

11 at what the mnister did on the first application

12 and how she approached that; can you tell us what,

13 general ly, what was the significance of that?

14 A Well with respect -- given that they were being
01:39 15 asked to advise the mnister with respect to what

16 she should do |I suppose one of the things that

17 should be of interest to themis what test would

18 the mnister ordinarily apply to these things.

19 Q If we can go to the next page, there is a
o140 20 par agraph here -- no, sorry, this is gone.

21 Just for the record, M.

22 Comm ssioner, | think when this was copied, on the

23 back page of the typed version | think are M.

24 Brown's argunment notes; does that sound right, M.
o140 25 Br own?
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1 A That could be, yes.

2 Q And so if we can go to the next page -- or sorry,

3 yes, this is the right page. There is a paragraph

4 here about the Palnmer test and fresh evidence and
01:40 5 | think, if we go down to this paragraph here, the

6 summary 1 S:

7 "It is ... apparent from her February

8 17, 1991 letter that the M nister was

9 not about to grant a remedy unless she
o1:40 10 was convinced that the new evidence was

11 both credi ble and of sufficient inmpact

12 that it would have effected the verdict

13 of the jury."

14 which | think you refer back to the fresh
o141 15 evi dence test; --

16 A Yes, --

17 Q -- 1Is that correct?

18 A -- the Palmer and Pal mer test.

19 Q And can you just coment on that generally, as to
o141 20 why you felt it was that should be the test?

21 A Well absent -- you know, in addition to whatever

22 you m ght make of process concerns, it seens to ne

23 t hat that was a good, or seened to ne that that

24 was a reasonabl e precedent to ook at if you are
o141 25 tal ki ng about there being new evidence or
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1 recant ati ons or what have you, that would affect
2 the reliability of that verdict.
3 Q And so you raised the point of process questions.
4 | think you, you referred the other day to the
0141 5 bri bed juror, for exanple, or problem with how
6 the trial was conducted?
7 A Yes.
8 Q And let's put those aside for the noment, and
9 woul d you agree that how you deal with
o141 10 process-type questions m ght be different than how
11 you deal with sort of substantive fresh evidence
12 i ssues?
13 A Fresh evidence issues, yes, that's right.
14 Q And so let's just focus on, let's assume for the
o142 15 moment that the process was fine as far as how the
16 trial was conducted and we're dealing with a
17 convicted person establishing a m scarriage of
18 justice, can you tell us the significance of the
19 information being new or fresh information?
o142 20 A Well the theory of the Palmer test is that if
21 there was information that counsel wasn't aware of
22 at the time of trial that is credible and that
23 m ght reasonably be expected to have an inpact on
24 the jury, that should be heard by a Court.
01:42 25 Q Can you comment on the significance of the
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1 finality of the crimnal proceedings that resulted
2 in the conviction and how that relates to this
3 obligation or this suggestion that it has to be
4 new evi dence?
0143 5 A Well, generally the rule in crimnal cases is that
6 once the matter is through all the appellate
7 |l evels it's final, it can't, can't be re-opened by
8 simply re-arguing what's already been before the
9 Court . If you want to re-open something, you've
0143 10 got to bring in something fresh, sonmething new.
11 Q |s that because the answer to those concerns is
12 t hat those arguments either were raised or could
13 have been raised, and they were not accepted by
14 the jury, nor by the review ng Court?
0143 15 A Essentially, yes.
16 Q And if you didn't have that threshold, what would
17 be the concern from Saskatchewan Justice's
18 perspective, if convictions could be chall enged on
19 t he basis of re-arguing what was before the Court?
01:43 20 A Well the courts have typically taken the view that
21 there has to be a point at which there is some
22 finality, that the litigation ends. After the
23 appeals are all heard, that's the point where the
24 matter ends, subject to things like a 690
01:44 25 application or subject to there being fresh
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evi dence that would compel a -- the order for a
new Court of Appeal hearings.

What about -- |I'm sorry. And what about the
contention that | think was made on occasion, in
both the proceedings and certainly in the media,
that in 1991, for example, or 1992, that "David
M | gaard could raise a reasonable doubt today if

trial were held"; how do you respond to that, --

wel | --

-- and, therefore, there is a mscarriage of
justice?

Um, no, that's -- that's sinmply not an adequate

standard. That doesn't neet the tests set out in
Pal mer and it doesn't, from ny perspective, neet
the test that the mnister would use under 690.
Sinmply raising a reasonable
doubt, | mean you can argue that a different
| awyer arguing the trial a different way m ght
have raised a reasonabl e doubt, and, frankly, we
see those kinds of arguments put forward to the
Court of Appeal all the time, that the thing
wasn't argued properly and there should have been
a finding of reasonabl e doubt. But that's not th
test when you are trying to re-open a conviction

and, in ny view, it shouldn't be.
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1 Q 021290. I*1l get you to conment on -- again,

2 tal ki ng about the new evidence, |'m skipping

3 around a bit, but:

4 "Any new evidence must first be assessed
0145 5 for credibility. If it is not credible,

6 it cannot be relied upon to overturn the

7 exi sting conviction. Hence t he

8 conviction continues. I f the evidence

9 is credible, the court must then apply
o145 10 the second analytical step and determ ne

11 whet her this evidence, if heard by a

12 jury, would necessarily result in a

13 different verdict."

14 And |l et me just pause there and tal k about the
o145 15 credibility issue, which is fairly

16 straightforward. Is that designed to prevent

17 frivolous allegations fromallow ng a conviction

18 to be set aside?

19 A Well, | mean, the Suprenme Court has said in a few
o146 20 judgnments that evidence that's not believed isn't

21 evidence, so if the court doesn't believe what a

22 witness is saying, it can't be used for any

23 pur pose.

24 Q And so in a post-conviction scenario then, are you
o146 25 saying that there's an initial test of determ ning
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1 whet her the evidence, as you say, is evidence, or

2 is credi ble before you even consider how it m ght

3 i mpact on the m scarriage of justice?

4 A Oh, absolutely, that rule applies if a Court of
0146 5 Appeal is applying the Palmer test. If they don't

6 beli eve the evidence, they are not going to rely

7 on it.

8 Q And again that initial credibility test, in this

9 case it was sonmething you asked the Suprenme Court
01:47 10 to consider when they were giving their advice to

11 the m nister about a m scarriage of justice;

12 correct?

13 A That's correct.

14 Q And would that be something then if a convicted
o1:47 15 person came to Saskatchewan Justice and said

16 | ookit, here's some new information, |I'm

17 suggesting there's a mscarriage of justice, help

18 me go to the Federal Mnister for a remedy, would

19 that be a simlar thing then, would that be one of
01:47 20 the first things you would do as well then, assess

21 the credibility of the evidence?

22 A Well, it has to have some sort of prima facie

23 credibility. | don't know that we would make a

24 final decision with respect to that until after we
01:47 25 had seen a police investigation or the product of
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1 a police investigation, but if something is
2 obvi ously not credible, then it's not going to be
3 referred to the police for reinvestigation.
4 Q You then say here:
0147 5 "If the evidence is credible..."”
6 Then the second step is to,
7 "...determ ne whether this evidence, if
8 heard by a jury, would necessarily
9 result in a different verdict."
o148 10 And | think that cones in part from the Pal mer
11 test; is that correct, the fresh evidence test?
12 A No, the Pal mer wouldn't necessarily result, |
13 think puts it a little higher. The Palmer test
14 woul d be whether a jury could reasonably use it to
o148 15 come to a different verdict.
16 Q And so in this case are you saying that -- in this
17 case it's the Supreme Court, but in other cases of
18 all eged wrongful conviction, that someone has to
19 sit down and anal yse the evidence to determ ne,
o148 20 number one, that it's credible, and number two,
21 that if it had been heard by a jury, it would
22 necessarily result in a different verdict, that
23 woul d be the anal ysis?
24 A That's what |'ve said there, although again I
o148 25 t hi nk probably even there I put it a little high,
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1 because | think our position really was probably.

2 Q Okay, so that it would probably affect. So t hat

3 requires the decision maker, if | can put it that

4 way, to | ook back at the record and say --
0149 5 A Look at all of the evidence.

6 Q And what do | think the jury m ght have done with

7 this piece of evidence?

8 A Yes.

9 Q And | guess the difficulty there is in Canada we
o149 10 don't know what and why the jury decided how they

11 did; correct?

12 A Correct. Oh, vyes.

13 Q And so it requires the decision maker to try and

14 t hi nk what the jury would have done had they heard
o1:49 15 it, whether they would have reached a different

16 verdict, then it would be | guess in some respects

17 specul ati on; would you agree with that?

18 A Oh, yes, it is speculation, but essentially if the

19 court isn't going to do that, | don't know how you
01:49 20 fashi on a workable test.

21 Q How do you respond to the suggestion that at | east

22 in this case, that -- and | think we're dealing

23 primarily with the Fisher evidence, that if

24 there's a debate over whether or not it would have
01:49 25 affected the jury's verdict, you may say it
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1 woul dn't have, sonmeone else may say it will, that
2 why not just give M. Ml gaard the opportunity to
3 let a new jury decide, how do you respond to that
4 suggestion, that rather than trying to guess what
01:50 5 a jury mght have done, is it too easy to just say
6 okay, well, then everybody gets a renmedy because
7 no one will figure out what a jury could have
8 done?
9 A Well, essentially that's a non-test, it sinply
o1:50 10 says, well, do you have something new, yes, okay,
11 let's have a new trial. That's not an appropriate
12 test.
13 Q So then when you | ook at the conplete record and
14 to try and assess whether or not the jury m ght
01:50 15 have reached a different verdict, would that
16 include | guess a re-assessnent of the strength of
17 the case against M. M| gaard?
18 A Well, it necessarily involves | ooking at what
19 ot her evidence there was and saying, well, you
o1:50 20 know, if there's powerful other evidence of guilt,
21 could this possibly overcone it, or probably
22 overconme it.
23 Q And would it be fair to say that in | ooking at
24 this second analytical step and determ ning
o1:51 25 whet her the Fisher evidence, if heard by a jury,
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1 woul d necessarily result in a different verdict,

2 t hat that would necessarily involve a review and

3 assessment of the strength of the evidence agai nst

4 M. Ml gaard?
0151 5 A Yes.

6 Q And so in other words, if the -- and let ne give

7 you an exanpl e. If there was a case where there

8 was DNA evidence that |inked a convicted person to

9 the crime and |l ater on an application was brought
o1:51 10 to have the conviction set aside on the basis that

11 t here was anot her suspect that the jury didn't

12 hear about, in that process would you go back and

13 say okay, well, if the jury would have heard that

14 in light of the DNA evidence which is now -- or
o151 15 still uncontroverted, it's unlikely, and so

16 therefore in that case where there's a solid piece

17 of evidence against the convicted person, it may

18 be nore difficult to have this new evidence be

19 consi dered as possibly resulting in a different
o1:52 20 verdict?

21 A Yes.

22 Q And whereas if the case against the accused was

23 maybe | ess certain and had sone identified

24 problems | ater on where sonme of the, some of the
01:52 25 evidence that was used to convict may not be seen
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1 to be reliable, that m ght allow this new evidence

2 to be more significant in the second part of that

3 test; is that correct?

4 A That woul d be correct, yes.
01:52 5 Q And so in |ooking at the David M| gaard case in

6 this analysis, if in answering the question as

7 you' ve posed here, whether -- or as you stated

8 t oday, whether or not the Fisher evidence woul d,

9 if heard by the jury, would probably result in a
o1:52 10 different verdict, if the assessnment or the

11 concl usion of the decision maker was that the

12 evi dence presented at trial against M. M gaard

13 had not weakened in any way 20 years later; in

14 ot her words, that it was still the same evidence
01:53 15 the jury heard, in that scenario conpared to a

16 scenari o where 20 years |ater a nunber of pieces

17 of evidence that had been used to convict M.

18 M | gaard were undone or not reliable, would there

19 be a different result likely in those two
01:53 20 scenari 0s?

21 A Possi bly, yes. Again, | mean, it's speculation to

22 say there would have been, but suppose, for

23 exanpl e, Ron W Ilson had delivered a credible

24 recant ati on, Deborah Hall had in fact been able to
01:53 25 destroy the credibility of Lapchuk and Mel nyk,
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1 t hat woul d have left a very different case, and it
2 woul d seemto me that the significance then of the
3 so-called simlar fact evidence would be greater.
4 Q | guess that's the point I was trying to get at,
01:54 5 t hat dependi ng upon what happens with the case
6 against M. Ml gaard, the Larry Fisher evidence
7 could take on more significance in determ ning a
8 m scarriage of justice; is that fair?
9 A That's correct, yes.
o1:54 10 Q If we can go to 021296, | want you to conmment on
11 this statement about the role of the court, you
12 say:
13 "First, i1s there evidence to establish
14 that David Ml gaard is innocent?
o1:54 15 Obvi ously, if he is innocent, his
16 conviction in 1970 was and conti nues to
17 be a m scarriage of justice. It does
18 not follow however, that failure to
19 establish innocence means there has been
o1:54 20 no m scarriage of justice. I n our
21 subm ssion, if credible evidence now
22 di scl oses that the conviction of the
23 Applicant is not safe to maintain, then
24 it's equally open to the Applicant to
01:54 25 argue that he has suffered a m scarriage
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1 of justice."

2 And is that the process issue that you are

3 referring to there, or can you maybe el aborate

4 on --
0155 5 A Well, no, nmy view of that would be that if he is

6 able to discredit a sufficient anount of the

7 cogent evidence fromhis trial, even if he doesn't

8 prove he's innocent, that still puts himin a

9 position to argue m scarriage of justice.
o1:55 10 Q And that's because the evidence that was used to

11 di spl ace the presunption of innocence is now

12 shown - -

13 A Has beconme questi onabl e.

14 Q Has beconme questi onabl e. So just on the -- we've
01:55 15 heard from some wi tnesses the difficulties that

16 may be presented to a convicted person in proving

17 his or her innocence. |s that something that -- |

18 mean, what are your views on that as to whether

19 that is a fair or appropriate requirement to place
01:55 20 on a convicted person?

21 A Well, since at that point the Crown has had to

22 prove guilt beyond a reasonable doubt, it seens,

23 and you've gone through all of the appeal

24 processes, in ny view it's not an undue burden to
01:56 25 require the accused to bring forward sonme cogent
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1 evidence that gives us reason to believe that that
2 verdict isn't safe any nore. Now, how you do
3 that, there's a nunber of ways you can go after
4 that, but sinmply saying, you know, there should be
0156 5 a reasonabl e doubt here or this can create a
6 reasonabl e doubt, in ny view that test is too | ow.
7 Q And would you agree that in sone cases, due to the
8 circunmstances of the offence, it may be such that
9 it's more difficult for a convicted person to
o156 10 prove innocence than in another case?
11 A Well, | mean, this is a good exanple, had that DNA
12 wor k not been done, David M I gaard woul d never
13 have been able to prove he was innocent, and
14 that's just because of the way the facts of the
01:57 15 case shake out.
16 Q And so --
17 A And, frankly, | don't know how you divide, or
18 define a systemthat's going to perform any
19 di fferent unless you sinply say that filing an
01:57 20 all egation by the accused that he's innocent, or
21 any new evidence, regardless of its credibility or
22 its substance, provides you with a basis to go
23 with a new trial order.
24 Q Based upon what you -- based upon your know edge
01:57 25 of this case, is it your view that the only piece
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1 of evidence or information that was capabl e of

2 establishing David M| gaard's innocence or proving

3 a mscarriage of justice was the DNA evidence?

4 A Yes. You know, again, if Ron WIlson had been a
01:57 5 credi ble recantation, that m ght have done

6 somet hi ng, but he basically exploded in the

7 courtroomand it didn't turn out to be all that

8 useful .

9 Q And so are you saying that if the DNA evidence had
o1:58 10 not been avail able, that due to, and |I can't

11 recall your words, but due to the facts of this

12 case or how things happened, that it was not a

13 case that in your view could be re-opened, or

14 could establish a m scarriage of justice?
01:58 15 A Well, as things stood when the DNA evidence was

16 done, yes, | don't think David M Il gaard could

17 establish a basis to prove he was innocent. I

18 mean, he had already got obviously the order for

19 the new trial, but if we're talking about proving
o1:58 20 he's innocent, then no.

21 Q And how about proving a m scarriage of justice

22 then, is your answer the sanme, that absent the

23 DNA, based on what you know about the case, there

24 was not a basis there to establish a m scarriage
01:59 25 of justice?
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1 A That's right, yes.
2 Q And so back to ny question about -- we're just
3 tal king generally about the burden on a convicted
4 person. In some cases where there's not DNA and
0159 5 in this case if the exhibits had been discarded,
6 for example, in the '70s or '80s as we've heard
7 evidence they alnost were, then do you accept that
8 in some cases a convicted person may not have the
9 ability to prove innocence?
o159 10 A That's right.
11 Q Due to the circunmstances of the case?
12 A That's right.
13 Q If we can go to page 021300, the comment here
14 about burden of proof, it says:
01:59 15 “In our subm ssion, based on the cases
16 previously cited, the burden of proof
17 must lie with the applicant to establish
18 t hat one of the above conditions exists.
19 The precedents menti oned make it clear
02:00 20 that the conviction is presuned to be
21 valid and there is no burden on the
22 Crown to re-prosecute the case at the
23 hearing of the Reference. The usual
24 presunption of regularity prevails.
02:00 25 Additionally, there is nothing in these
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1 cases to suggest that there is any onus
2 on the Crown to establish that it can
3 still put together a prosecution at this
4 point."
0200 5 And just your comment on that, please?
6 A Well, that arose out of the Chief Justice's
7 remar ks at one point when he said they wanted to
8 know whet her we could still prosecute the case.
9 In my view and in the view of the federa
02:00 10 government | awyer, that just wasn't the test.
11 Q And you go on here to say:
12 "The mere passage of sufficient time
13 eventual ly makes al nost every
14 prosecution case and certainly all
02:00 15 circunstantial ones inpossible to
16 prosecute or reconstitute. \Whatever
17 that interval of time may be in any
18 given case, it is reasonable to assune
19 we are likely to have passed it by in
02:00 20 this case.”
21 And can you comment on that?
22 A Well, just the erosion of wi tnesses' menories and
23 t he di sappearance of witnesses. Tinme is the
24 friend of the Defendant generally, it's not
02:01 25 usually the friend of the Crown.
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1 Q And | think you go on to say that:
2 "Any such suggestion that the Crown has
3 t he burden of showing it could now
4 prosecute the Applicant successfully,
0200 5 assunes that people never forget, never
6 change and can al ways be found. | t
7 assumes that credi ble people never
8 change to becone incredi ble witnesses.
9 It assumes that the menories of the
02:01 10 wi t nesses never deteriorate or are never
11 affected by changes in lifestyle, age,
12 heal th or temperament. It assumes that
13 over time they are not influenced by
14 t hose around them or by publicity. | t
02:01 15 i gnores the weight of recollection of
16 events which are current in favour of
17 t hose which are dinmmed by time and ot her
18 factors. It ignores the finality that
19 is essential to the proper
02:01 20 adm nistration of justice and its
21 reputation and confidence in the m nds
22 of the public."
23 And then goes on to say:
24 "Such a burden creates an inpossible
02:02 25 task for the Crown and a ridiculously
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1 sinmple one for the Applicant.™
2 Now, | appreciate you've touched on that, but
3 anything else to el aborate on what's stated
4 t here?
02:02 5 A Not much. Those pretty nmuch sum up nmy view of the
6 notion that we should have to essentially prove we
7 can re-prosecute, reconvict.
8 Q And just -- is what you are saying here, that if
9 you took 10 convictions, nurder convictions from
02:02 10 20 years ago and try to re-prosecute them is that
11 what you are getting at, that it would be
12 difficult to achieve the same results in each of
13 t hose cases as was obtained 20 years ago?
14 A Yes.
02:02 15 Q And that may have nothing to do with a m scarriage
16 of justice, but other factors?
17 A It may have nothing to do with the quality of the
18 case at the time the conviction was obtained, or
19 any issue of mscarriage, it's just the passage of
02:02 20 time creates those probl ens.
21 Q We'll deal with this issue a bit |ater when we get
22 into the decision not to proceed with the charge
23 against M. Ml gaard, but are some of the matters
24 identified here, were these matters that
02:03 25 i nfluenced your thinking in April of 1992 in the
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deci sion not to proceed with a further prosecution
of M. Ml gaard?
They would have been on the periphery of that
deci si on. It was | argely based on a consideration
of what the Supreme Court said and what we thought
was the public interest.
OCkay. And down at the bottom, your coment:
"I n our subm ssion, it is hardly
i mproper to require those who allege a
m scarriage of justice has occurred, to
prove their allegations. | ndeed, any
ot her process would be unreasonabl e and
unwor kabl e. "
And | think you've touched on that, and then as
far as the burden, you talk about it being a
bal ance of probabilities test:
"Merely raising a doubt is no |onger
appropriate at this point. Since the
conviction of the Applicant is a given
at this stage, raising a reasonable
doubt does not help him  The reasonable
doubt standard is only appropriate when
applied in conjunction with the
presunmption of innocence..."

And again | think you've touched on that, that
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1 t hat woul d be on the proof of innocence on the
2 bal ance of probabilities?
3 A Yes.
4 Q And then --
02:04 5 A Well, proof of a m scarriage of justice. If, you
6 know, for example, you are alleging a jury has
7 been tanpered with, then you need sone evidence of
8 that that's substantial and credible and indicates
9 t hat that has probably occurred.
02:04 10 Q And just comment on, and we had this made
11 reference to, the flood gates argunent, that if, |
12 suppose if we | ook at what the bar is for a
13 convicted person to get a renmedy, the -- if the
14 standard is too low, | think what your brief here
02:05 15 Is saying, or your position is if the bar is too
16 | ow, then justice isn't served because there's no
17 finality and proper convictions my well be
18 i mproperly reviewed and set aside; is that fair?
19 A Yes.
02:05 20 Q And | suppose on the other hand, if the bar is too
21 hi gh, you may have wrongfully convicted people who
22 can't get a renmedy?
23 A That's correct.
24 Q And so is the challenge to put the bar in the
02:05 25 ri ght spot?
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1 A Essentially, yes.
2 Q If we can go to page 021307, | think this was a
3 subm ssion on procedure generally, and your
4 position here appears to be that:
02:05 5 "...all parties should be entitled to
6 submt such materials they consider
7 rel evant to the issues. The ultimte
8 decision as to the weight and rel evance
9 of the sanme should be left for argument
02:05 10 and ultimately the decision of this
11 Court ."
12 And did that in fact happen?
13 A Yes. Once things sort of got sorted out and we
14 had a better idea of where we were going, yes, as
02:06 15 far as |'m aware, all the evidence was put
16 forward, all of it was considered.
17 Q If we can go to 020269 --
18 A | should just add to that, though, that consistent
19 with the notion that the burden |lay on the
02:06 20 applicant to bring forward evidence of m sconduct
21 and then for us to challenge that evidence or test
22 it, so it wasn't up to us to bring forward
23 evi dence that the conviction was proper, it was
24 for themto bring forward evidence it was
02:06 25 i mproper.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37727

1 Q Okay. And this is a, the subm ssion filed on

2 behal f of David Ml gaard as to the tests on the

3 reference, and if we can go to page 020279, the

4 position put forward on behalf of David M| gaard
02:07 5 is, or was:

6 "It is submtted that on this reference

7 the M nister of Justice has asked the

8 Supreme Court to sit as a trier of fact.

9 As such, a m scarriage of justice would
02:07 10 occur if the court had a reasonable

11 doubt as to the guilt of Ml gaard."

12 And you' ve commented generally on this subject

13 earlier. Did you agree with this proposition?

14 A No, that wouldn't be the view that | would take of
02:07 15 what the mnister's reference to the Suprenme Court

16 represented.

17 Q And to 020282, and this is the concl uding

18 par agraph of the brief filed by M. Wl ch:

19 "The words "m scarriage of justice" do
02:08 20 not lend thenselves to easy definition.

21 It is obviously a broad concept. It is

22 subm tted that exanples of m scarriages

23 woul d be situations where it is proved

24 on bal ance that the convicted person is
02:08 25 i nnocent; where it is proved on bal ance
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1 that the trial evidence was false or
2 fabricated; or where it is proved on
3 bal ance that another is responsible for
4 the crime.™
02:08 5 And would you agree with that item zation of at
6 | east some of the things that would constitute a
7 m scarri age of justice?
8 A Yes.
9 Q 067230 -- 1'Il come back to the Supreme Court
02:08 10 deci sion when we get to, on the test when we conme
11 to it chronologically. This is February 10th, '92
12 from M. Frater to Sergeant Pearson with subpoenas
13 for M. Karst, M. Mackie and M. Short, and were
14 you aware that these individuals were asked by the
02:08 15 court, or the court ordered that they appear and
16 subpoenas were issued for them?
17 A Yes, | was aware of that.
18 Q And again | think we touched on this in the
19 earlier docunments. Do you know whet her that came
02:09 20 fromthe court, from M. Wblch or from you or was
21 it some conbination?
22 A Well, the default is some combination, | suppose
23 that's the safe one. | don't know whet her --
24 can't recall whether M. Wl ch and M. Asper asked
02:09 25 for them to be call ed. | do know that after the
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1 evi dence certainly of WIson suggesting that
2 somehow the police had m streated him that we
3 t hought it appropriate that they be brought to
4 testify as to what went on.
02:09 5 Q Okay. If we can go to 116619, this is a February
6 14th, 1992 letter from M. Wlch to you and
7 enclosed is the first page of four pages which
8 appears to be a summary which was found in the
9 Mller file.
02:10 10 "I believe David Asper
11 provided a copy of this to Eric sonmetime
12 ago and asked if he could determ ne who
13 prepared this particular summary.
14 | am particularly
02:10 15 concerned in knowi ng if page 337
16 referring to the (V1)- attacker being an
17 "A" group secretor is available since we
18 could not find that page in searching
19 the file. What is more important to nme
02:10 20 however, is knowi ng who prepared this
21 document. From an exam nation of same
22 it is clear it would have to be either
23 an extremely senior investigator or
24 per haps even Bobs Cal dwel | .
02:10 25 Your assistance would be
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1 most appreciated. ™
2 If we can just go to the next page, just to
3 identify, this is what we have been referring to
4 as the Mackie summary which is the five page

0210 5 docunment . Maybe 1'Il go to 006799, is a
6 different version of it. And this is a docunment,
7 M. Brown -- are you generally famliar with this
8 document ?
9 A Yes, | saw that document.

02:11 10 Q And if we can go to the fifth page of that, this
11 is the summary part that has a number of
12 statements and the bottom the suggesti on about
13 getting the polygraph. So you are famliar with
14 this document are you?

0211 15 A Yes.
16 Q And this docunent was presented at the Supreme
17 Court reference and witnesses were questioned
18 about it | believe; is that correct?
19 A | believe so, yes.

0211 20 Q Now, just -- it appears that M. Wbolch asked you
21 to look into this. What's your recollection of
22 how this document came about during the course of
23 t he Supreme Court reference and what did you find
24 out about it?

02:11 25 A Well, ny recollectionis we, | didn't find out who
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1 authored it, but it -- that would have come off
2 Bobs Caldwell's file, I'"m sure of that.
3 Q And did you have any concerns, when you | ooked at
4 this document, that this document, assumng it's
0212 5 prepared by a senior police investigator, did you
6 come to any conclusions as to whether this was
7 evi dence of, fabrication of evidence, coercion of
8 wi tnesses, or | think it was suggested that it was
9 a script that the police used to cause wi tnesses
02:12 10 to give fabricated evidence?
11 A No. That's a summary of the investigation to that
12 point with some indication of where they m ght
13 want to go after that. | don't consider that to
14 be anything sinister and | just don't see any
02:12 15 evidence of that being the case.
16 Q And was this something then that was brought to
17 your attention and that you considered during the
18 course of the Supreme Court reference?
19 A | believe it was put to perhaps M. Karst.
02:13 20 Q Per haps M. Roberts?
21 A It m ght have been, although |I would very nuch
22 doubt Art Roberts would have authored somet hing
23 like that, | don't think he had that nuch
24 famliarity with the file.
02:13 25 Q Agai n, but from the perspective of Saskatchewan
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1 Justice, is it your evidence then that this

2 document, which we've referred to as the Mackie

3 summary, did not cause you any concern that

4 somet hi ng may have been done i nmproper by either
0213 5 t he Saskatoon City Police or by M. Cal dwell ?

6 A No. ©On large files it's not unusual to see

7 summari es prepared by an investigator.

8 Q If we can go to 116610 and go to page 612, this is

9 a letter from M. Frater to the Supreme Court with
02:14 10 a list of witnesses, and there's a reference here

11 t hat :

12 "Charl es Short and Raynmond Macki e,

13 investigating police officers for whom

14 subpoenas were issued, are not on the
02:14 15 l[ist. M. Short has been served with a

16 subpoena, but because he is experiencing

17 health problems, counsel have agreed

18 t hat he need not appear at this sitting.

19 M. Mackie is apparently vacationing in
02:14 20 Ari zona and his exact whereabouts are at

21 present unknown."

22 And does this assist your menmory at all as to

23 what happened with M. Short and M. Mackie? W

24 know they weren't wi tnesses, but do you know what
02:14 25 happened after this?
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1 A It seems to ne that after M. Karst and M.

2 Roberts were called, there wasn't nuch of an

3 appetite for calling M. Short or M. Mackie.

4 Certainly M. Mackie would have been back at sone
02:14 5 poi nt and M. Short was avail abl e. | think there

6 was some consideration of, between Federal Justice

7 officials and ourselves, about how we m ght get

8 his evidence from Saskatoon to Ottawa. The

9 Supreme Court at that time was set up to receive
02:15 10 video conferencing and we | ooked at that, but |I'm

11 guessing at that point that M. Wl ch and M.

12 Asper must have indicated they were no | onger

13 interested in hearing fromthem

14 Q If we can go to 032522, and this is on the Mackie
02:15 15 summary, and the Mackie summary is that five page

16 docunment that | showed you, and this is a

17 newspaper report of February 18th, 1992, and |'I|

18 read you a couple of things and ask for your

19 conmment . It says Police devel oped erroneous
02:16 20 t heory, Ml gaard | awyers say. Docunment shows

21 t eenage witnesses pressed to flesh out

22 prosecution's script, Supreme Court told, and then

23 the report tal ks about:

24 "David M| gaard's | awyers
02:16 25 have given the Supreme Court of Canada a
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1 mysteri ous docunment that they say proves

2 police and prosecutors devel oped an

3 erroneous theory about the 1969

4 sex-slaying of nurse's aid Gail MIller,
0216 5 then pressed teenaged witnesses to flesh

6 out their script. The five judges

7 engaged in ani mated di scussions and note

8 taki ng yesterday on the unsigned,

9 undat ed document fromthe files of the
02:16 10 Saskat chewan Justice Department. Chi ef

11 Justice Antonio Lamer described it as

12 very interesting.

13 Eddi e Karst, a retired

14 Saskat oon police investigator who hel ped
02:16 15 put M. M| gaard behind bars, testified

16 t hat the docunmented theory appears to

17 have been devel oped when police had very

18 [ittle incrimnating evidence agai nst

19 M. MIlgaard."
02:16 20 And then | think if we can scroll down, the quote

21 here:

22 "I think the police theory is

23 set out in this document and that key

24 wi t nesses bought into the theory, David
02:17 25 Asper, one of M. Ml gaard's | awyers
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1 told reporters outside the court.
2 The police had two
3 points: They had the death of Gai
4 MIller and they had their own theory.
0217 5 They had to connect the dots, M. Asper
6 sai d, adding that someone put the theory
7 to paper and police were then instructed
8 to round up the required witnesses.
9 "In my view, that's what
02:17 10 t he docunment represents,” he said. At
11 M. Mlgaard's trial, the Crown all eged
12 that M. Ml gaard and two "hippie"
13 compani ons, Nichol John and Ron W son,
14 arrived in Saskatoon early on the day of
02:17 15 the slaying."
16 And was that your -- was that your understanding
17 of how that docunment was being presented before
18 the court, as being a script that the police put
19 t oget her and got the witnesses to follow?
02:15 20 A Well that was the presentation that was being made
21 by I believe M. Wblch and, follow ng that, by M.
22 Asper to the news media, but -- and the docunment
23 is there, it speaks for itself, it's not obviously
24 that, you have to do a lot of interpreting to get
02:18 25 to that particular point.
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1 Q 117000. MWas it your view that the issue of
2 whet her or not the Mackie summary was used by the
3 police improperly with the witnesses was issue
4 t hat was before the Supreme Court on the
0218 5 reference?
6 A Well, it was an issue that was raised. | woul d
7 rat her disagree with Dave Roberts' assertion that
8 t he Supreme Court found it inmmensely interesting,
9 | didn't get that inpression.
02:18 10 Q But was it a matter, | mean the document was
11 before the Court and wi tnesses were questioned
12 about it, was it --
13 A | believe so, yes.
14 Q This is a letter fromyou to Deputy Chief Montague
02:18 15 February 28th, '92, and you say you attach what
16 appears to be sone sort of summary, and then you
17 say:
18 "Mr. Wolch, Mlgaard's | awyer, has
19 attenpted to cast this sumary in a
02:19 20 sinister |ight. For our purposes, it is
21 i mportant to know what this document is
22 and if possible, who prepared it. W
23 found this copy on the prosecutor's file
24 so it may assist you in identifying it
02:19 25 if Bobs Cal dwel|l was asked if he
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1 recogni zes it."
2 And then you go on to talk about the reference on
3 t he page nunber. What was your purpose in
4 following up with the police on this document?
0219 5 A Well, ny recollection is that Eddie Karst wasn't
6 able to say who authored it and wasn't entirely
7 clear on what it was, so | wanted to check with
8 t he Saskatoon Police Service to see if anyone
9 there recognized it or knew exactly what it was.
02:19 10 Q And were you --
11 A | mean | suspected | knew what it was, but |
12 wanted to see whether they had anyone who could
13 state that "yes, in those days this was a fairly
14 routine process."”
02:20 15 Q And that's what you suspected it was?
16 A Well, as | say, | have seen those before and
17 that's what they are, they are summaries of what
18 you've got to date and where it may direct you to
19 go in the future.
02:20 20 Q If we can go to 020429. And this is the decision
21 of the Supreme Court of February 28th, '92 on the
22 test, and am | correct that there were no oral
23 subm ssions, just written arguments were filed?
24 A | think that is the case.
0220 25 Q M. Wolch is telling me |'m wrong.
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1 A well - -

2 Q Not that | am going to let him --

3 A Well, perhaps his menory is better than m ne. I

4 don't recall whether there were oral argunents.
0220 5 Certainly, we filed a written brief on that.

6 Q Ckay. "1l maybe check this evening.

7 A The record should show, it would have been

8 transcri bed, | would guess.

9 Q In any event, the decision came out on February
0221 10 28th fromthe Court. If we can go to 020431. And

11 we have been through these before, and the tests

12 are set out in their ultimate decision; did you

13 have any concerns about the manner in which the

14 Court set out the tests that they were going to
0221 15 apply?

16 A | don't recall being particularly concerned about

17 it.

18 Q And just quickly, I mean the first test is that if

19 David M | gaard proved his innocence beyond a
0221 20 reasonabl e doubt, that they would recomend a free

21 pardon, in other words that that would be a

22 m scarriage of justice?

23 A Yes.

24 Q And (b), that if he proved it only on a
02:21 25 preponderance of the evidence that he is innocent
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1 of the murder, then it would be open to apply to
2 re-open his application for |leave to the Supreme
3 Court of Canada which presumably, if that had been
4 the case, the Supreme Court would have all owed him
0222 5 to re-open his application for |eave, grant |eave,
6 grant the appeal, and set aside the conviction;
7 was that what was your understandi ng of what woul d
8 happen if he would have proven on a bal ance of
9 probabilities?
0222 10 A Yes.
11 Q And then the next page, if we can get to (c), and:
12 "The continued ...",
13 this is:
14 "The conti nued conviction of David
02:22 15 M | gaard woul d constitute a m scarri age
16 of justice if there is new evidence put
17 before this Court which is relevant to
18 the issue of David Ml gaard's guilt,
19 which is reasonably capabl e of belief,
02:22 20 and which, taken together with the
21 evi dence adduced at trial, could
22 reasonably be expected to have affected
23 the verdict.",
24 and then if they answered that they would quash
02:22 25 the conviction and direct a new trial. And would
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1 t hat be essentially the test we tal ked about a
2 bit earlier this afternoon, about -- that was put
3 forward in your subm ssions, that credible new
4 evidence that would -- could reasonably be
0223 5 expected to have affected the verdict?
6 A Yes.
7 Q And it's maybe stated a bit differently, but
8 that's what you were getting at, correct?
9 A That's correct, yes.
02:23 10 Q And then (d), if we can scroll down:
11 "If the ... record ... fails to
12 establish a m scarriage of justice
13 we m ght nonet hel ess consider advising
14 the Mnister ... that granting of a
0223 15 conditional pardon under ... 749(2) of
16 the Crim nal Code may be warranted where
17 having regard to all the circunmstances,
18 it is felt some synpathetic
19 consi deration of David M| gaard's
02:23 20 current situation is in order."
21 What did you make of that, of (d) being in the
22 test?
23 A Well | think, I think, frankly, it kind of tipped
24 the Court's hand in the sense that it indicated to
02:23 25 us that they viewed David M| gaard,
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1 notwi t hstanding his performance in Court, as a

2 synpat hetic person, and that in their view it was

3 probably time he was out of jail.

4 Q And did you view (d) as being sort of the m nimm
0224 5 t hat would be granted, that even though this was

6 the test to be applied --

7 A Yes, yes.

8 Q If we can go to 010127. And you mentioned earlier

9 t hat you thought there was some di scussion about
02:24 10 Joyce Ml gaard being a witness and that the Court

11 either determ ned or concluded that she woul d not

12 be a witness; is that right?

13 A | believe that was the case, yes.

14 Q And, however, | think her affidavit was filed with
0224 15 The Court; is that correct?

16 A Yes.

17 Q And if we can just go to page 010130, paragraph 9,

18 she states:

19 "l am advised by M. Wlch that this
02:25 20 Court is interested in determ ning what

21 di scl osure was made avail able to Justice

22 Tallis at the tinme ...",

23 and then goes on to talk about her efforts. Was

24 that, do you agree with that statement, that the
02:25 25 Court was interested in determ ning what
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1 di scl osure was made to M. Tallis at the time?

2 A Yes.

3 Q In order words, the disclosure in -- was

4 di scl osure then an issue before the Supreme Court,
0225 5 Crown discl osure?

6 A Umtm, the W I son and John statenments issue was

7 before the Court, yes.

8 Q What about disclosure generally as a ground of

9 m scarriage of justice, or lack of disclosure?
0225 10 A Well, with respect to what, you nean --

11 Q Perhaps 1'll leave that, I'Il come back when |

12 deal with the written subm ssions. Certainly, in

13 the written subm ssions on behalf of M. M gaard,

14 there was a reference to disclosure of the Avenue
02:25 15 N theory, the witnesses who were canvassed that

16 mor ni ng, the sexual assaults --

17 A Oh.

18 Q -- and just disclosure generally. Do you recall

19 t hat being --
02:26 20 A Well, | think when we were arguing the matter, or

21 when we were in the Suprenme Court two issues of

22 di scl osure were the statements of particularly

23 W I son and John, and the issue of the disclosure

24 of the Larry Fisher rapes after the conviction,
02:26 25 those were the primary issues.
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1 The issue with respect to what

2 was in the police report and not disclosed, |

3 don't think that really was argued nuch in the

4 Supreme Court in the sense of sort of demanding
0226 5 that this should have been disclosed and

6 ordinarily would have been discl osed.

7 Q If we can go to page 010133. Again, this is

8 Ms. MIlgaard's affidavit, it says:

9 "Sometime ago | sought the assistance of
02:27 10 Centurion Mnistries. | am advi sed that

11 Reverend McCl oskey of Centurion

12 M nistries is prepared to testify.

13 Further, Paul Henderson, a Pulitzer

14 Prize winning author is also prepared to
0227 15 testify. Centurion Mnistries have

16 received no conpensation fromnme in any

17 way nor is it ever contenmpl ated that

18 they would. They are totally

19 i ndependent of David M| gaard and the
0227 20 Ml gaard famly."

21 Do you have any recollection as to why MCl oskey

22 and M. Henderson were not called to testify?

23 A Well with respect to M. Henderson, when we were

24 | ooking for the tape of the WIlson interview the
02:27 25 tape was m ssing and M. Henderson couldn't be
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1 | ocated, he was on some investigation and, for

2 some reason, unavail abl e.

3 Wth respect to McCl oskey, |

4 suspect -- | don't recall specifically why he
0228 5 wasn't called, but | suspect it's because he

6 really didn't have direct evidence to give, or

7 certainly evidence that we couldn't get from

8 wi t nesses he interviewed or what have you.

9 Q On the issue of -- did you object to either of
02:28 10 t hese being witnesses, being called?

11 A | would |ikely have objected to MCl oskey being

12 called sinply because |I -- ny recollection is |

13 didn't think he had anything really to contribute

14 that couldn't be put forward directly through a
02:28 15 wi tness he interviewed or something |like that.

16 Q And so is your evidence that you don't think you

17 wer e asked but, if you had, you would have -- you

18 woul d have objected?

19 A Well, that, that would have been our position with
02:28 20 respect to McCl oskey.

21 Wth respect to Henderson, if

22 he'd been avail able we m ght well have wanted to

23 hear what he had to say, because certainly at that

24 point the WIlson matter was left in a mess and, if
02:29 25 t hat could be sorted out, it would have been
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1 hel pful .
2 Q And so M. Henderson m ght be a wi tness that
3 Saskat chewan Justice wi shed to hear fromif he
4 were avail abl e?
02:29 5 A Wth respect to the process of conducting the
6 W Il son interview, yes.
7 Q And then, at the bottom Ms. Ml gaard nentions
8 the report prepared by Professor Neil Boyd and Kim
9 Rossno:
02:29 10 "They are also totally independent of
11 David M| gaard and ... were never
12 comm ssioned by the Mlgaard famly to
13 do their study.",
14 and indicates that they:
02:29 15 "... are prepared to testify."
16 And they weren't called, neither Professor Boyd
17 nor M. Rossno, do you know what -- why they were
18 not called as witnesses, and did you take any
19 position with respect to their being wi tnesses?
02:29 20 A Yes, we did. We took the view that their report
21 was | argely one of opinion and inference and that
22 they didn't have direct, useful evidence to give
23 t he Court.
24 Q And so did you oppose them being called as
02:30 25 wi t nesses?
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1 A | don't know that they were ever seriously put up

2 as potential wi tnesses, but we would have opposed

3 them had that been suggested. It al so makes

4 mention of their video tape, and | do recall that
0230 5 we did oppose that going in.

6 Q And for what reason?

7 A Well again, | mean, that was their view of the

8 facts, their speculation, the inferences they drew

9 from the evidence or the portions of evidence that
02:30 10 t hey choose -- chose to | ook at.

11 Q And |I'm done with that docunent. I f we can just

12 go to 338947, which is the outline, and go to page

13 950, please. And | just want to go through

14 qui ckly, and I think we've covered all of these,
02:31 15 the witnesses that were called and weren't call ed.

16 And | believe, M. Brown, | intend to go through

17 your written subm ssions to the Court, which I

18 t hi nk outline Saskatchewan Justice's views of the

19 significance of the evidence of the witnesses; is
02:31 20 that fair, that --

21 A Yes.

22 Q The wi tnesses that were not called, | think we've

23 tal ked about them M. Mackie, M. Short. What

24 about M. Penkala, do you recall -- and any other
02:31 25 Saskat oon police officer, as to why he was not
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1 called as a witness?
2 A My recollection with respect to Joe Penkal a was
3 that he was the ident officer on that case, he
4 pi cked up a few things at the crinme scene, there
0232 5 was no need to prove continuity or anything |ike
6 that, so there really wasn't a need to call him
7 Q Okay. And as far as M. Caldwell and M. Kujawa,
8 | think we've touched on that, is there anything
9 el se you recall as to why -- | take it you would
02:32 10 have had no objection to having themtestify?
11 A No.
12 Q And, again, for the next three --
13 A Well with respect to the issues of coverup, and so
14 on, that were being alleged.
02:32 15 Q You did not have an issue with them being
16 gquesti oned about that?
17 A Nope.
18 Q And simlarly, I think you've told us this as
19 well, M. Henderson and MCl oskey and those
02:32 20 all egations, to the extent that they were -- |
21 think you said as long as they had direct
22 evi dence, you were fine with them is that right?
23 A | was fine with calling Paul Henderson because of
24 the Ron W Il son situation.
02:32 25 James McCl oskey, | just, | saw
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1 what was in the news media with respect to him |
2 saw their report, | didn't see any point in
3 bringing himin because he really had nothing nore
4 t han specul ation and inference to contribute, and
0233 5 the Supreme Court was in a position to |ook at the
6 evi dence and make their own deci sions.
7 Q If we can now go to 234332.
8 A You -- | should add one other thing. We were
9 occasionally rem nded and very nuch aware of the
02:33 10 fact that the Supreme Court considered us to be
11 taking a lot of their valuable time with this
12 inquiry, and I -- while they resolved thensel ves
13 to dealing with it, | don't know that they were
14 ever very happy with it.
02:33 15 Q And -- and did that affect -- how did that affect
16 t he proceedi ng?
17 A Well, that it affected us in that if we didn't
18 think a witness was absolutely necessary, we
19 woul dn't call that person. If M. Wblch didn't
02:34 20 rai se, or M. Asper didn't raise something, we
21 didn't bring that in. And as | -- as |'ve said
22 before, we weren't there to do clean up in any
23 event, we were there to respond to what was being
24 put before the Court.
02:3¢ 25 Q Okay. This docunent, although the front page is
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1 not a very -- maybe go to the next page -- is the

2 menor andum of argument, and | believe this would

3 have been filed | think around April 6th, 1992

4 following the conclusion of the evidence; is that
0234 5 correct?

6 A It's early April, yes.

7 Q Early April. And would this, would this document

8 reflect Saskatchewan Justice's view of all of the

9 information that had come to its attention to that
02:3¢ 10 poi nt on the questions related to David M | gaard

11 and the m scarriage of justice? And | appreciate

12 t hat not everything is included in here, but would

13 this be a fair summary of the view of Saskatchewan

14 Justice at the time, based upon what had happened
02:35 15 at the Supreme Court reference on the issues dealt

16 with in it?

17 A Yes, based on what went on at the Supreme Court

18 reference, yes.

19 Q And | had asked you this question earlier, about
02:35 20 sort of your role as an advocate, and | think you

21 said that you were there in a way to defend the

22 conviction and be an adversary, but you were al so

23 wearing a different hat in that if something came

24 to your attention, you would deal with it; right?
02:35 25 A Yes.
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1 Q And so | guess what | amtrying to get at is this,
2 is this memorandum, in addition to being the
3 advocacy part as well, truly reflective, then, of
4 what Saskatchewan Justice thought about the
0236 5 information and the evidence that it heard? 1'm
6 not sure if |I'm making nmy question clear.
7 A Yes, | think that's fair. | don't -- | -- one of
8 the joys of working for the Crown is that you
9 don't have to be just an advocate, you can call
02:36 10 t hings pretty nmuch the way you see them and
11 that's what | did in that --
12 Q Okay. And | guess that's what | am getting at, is
13 that you did not feel -- or did you feel
14 restricted in any way by the role you were asked
02:36 15 to take Saskatchewan Justice as an adversary in
16 the position you took in your final subm ssions?
17 A Not at this point, no.
18 Q And so can we take this subm ssion as exactly what
19 you saw - -
02:36 20 A Yes.
21 Q -- and what you --
22 A Yes
23 Q -- what you -- and how you assessed the
24 information? | intend to go through parts of this
02:36 25 because it sets out, | think, Saskatchewan Justice
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1 and/or your view of the evidence. And go to the
2 first page, the first paragraph. And this would
3 be at a time when all the evidence is in, correct
4 M. Brown, so that the reference case is in,
0237 5 you' ve heard from all the witnesses?
6 A Yes, that's correct.
7 Q And, just for the record, the DNA testing did not
8 result in anything that could be used by the Court
9 at that point; correct?
02:37 10 A That's correct.
11 Q And so you say here:
12 "Consequently, we submt that he has not
13 established there has been any
14 m scarriage of justice."”
02:37 15 And woul d that have been, then, your view, that
16 based on everything that had been put on the
17 record and the evidence heard, that you did not
18 believe, at |east in your assessnent, that M.
19 M | gaard and his counsel had established a
02:37 20 m scarri age of justice?
21 A That's correct.
22 Q You then go through, and I won't go through any of
23 this, the summary of the trial evidence. But if
24 you can go to page 23433 -- 234332 -- |'m sorry,
02:38 25 234340, and you conclude your summary of the
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1 evi dence at trial by saying:

2 "I n our subm ssion, the

3 evidence fromthe trial though |argely

4 circunmstantial and not wi thout problens,
0238 5 was, as found by the jury and the Court

6 of Appeal for Saskatchewan, sufficient

7 to establish the guilt of the accused.

8 If the jury accepted the evidence of

9 Wl son, John and Cadrain, David M| gaard
02:38 10 was in the vicinity when the nurder was

11 comm tted, had the opportunity to conmmt

12 the crime and showed up with blood on

13 the front of his clothing after the

14 mur der . If they further accepted the
02:38 15 evidence of Wlson with respect to the

16 statements nmade by Ml gaard in the car

17 when they were stuck and in the bus

18 depot in Calgary, these statenents

19 amount to confessions. Finally, if the
02:38 20 jury believed the evidence of Lapchuk

21 and Mel nyk, Ml gaard's performance in

22 the motel room anpunts to anot her

23 confession and corroborates the ones he

24 made to W I son. I n our subm ssion, the
02:38 25 evi dence cited above provided an anmpl e
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1 basis for the jury to convict."

2 And | think you've tal ked about that earlier on;

3 was that your assessnment of the significant

4 evi dence that the jury had before it to convict?
0239 5 A Yes.

6 Q And you mention, on a couple of occasions, the

7 confessions; were those, in your view, significant

8 as far as the case that the jury heard?

9 A | think they were very significant.
02:39 10 Q You then go down and you review the evidence, and

11 you start off with the evidence of David M| gaard.

12 Can you tell wus, generally, what was the

13 significance and inportance of David M| gaard's

14 evidence at the Supreme Court hearing, in your
02:39 15 assessnment, of his case that there had been a

16 m scarriage of justice?

17 A Well, | mean obviously if the Suprenme Court had

18 believed him when he said he didn't commt the

19 mur der, that would have ended the matter. Pretty
02:39 20 qui ckly they would have -- they would have been

21 prepared to grant himthe remedy he was | ooking

22 for and give him a pardon.

23 My inpression of his

24 appearance in Court was that he likely didn't do
02:40 25 hi mself a |lot of favours. His evidence was
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1 directly responsible for the calling of Cal Tallis
2 as a witness, and that was very damaging to David
3 M | gaard. \Where there were any doubts with
4 respect to which one of them was credible, | don't

0240 5 think there was nmuch question about where that was
6 or how that was deci ded. He made remarks to his
7 | awyer that were problenms for him and that needed
8 expl aining, and he didn't explain them he denied
9 most of them

02:40 10 Q And you make the comment here:
11 "I n our subm ssion, M.
12 M | gaard's evidence is not credible and
13 is both self-contradictory and
14 contradicted by other wi tnesses."

02:40 15 And then you go on to spend sone tinme conparing
16 that. And by "self-contradictory", can you just
17 explain what you are getting at there?
18 A Well, | understand or | recall that David M| gaard
19 i ndi cated at one point that he had cooperated

02:41 20 conpletely with the police, and then when he was
21 bei ng cross-exam ned he admtted that in fact he
22 was playing 'head games' with them as he called
23 it, and justified that on the basis that everybody
24 did that in those days.

0241 25 Q Now, if | have this right, I'mjust counting here,
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1 | think you go through that, | think, 11 instances

2 in the brief where you say that there were

3 contradictions between what M. Ml gaard said and

4 what either other wi tnesses said or what he had
0241 5 said on other occasions; is that correct?

6 A Yes, that's --

7 Q At |least that's my count.

8 A Yeah.

9 Q Okay. And so here, the Notes to Counsel, and you
02:42 10 tal k about the fact that in his evidence before

11 t he Supreme Court he indicated repeatedly there

12 were notes he prepared for his trial counsel, and

13 he was asked about these notes, and M. Tallis --

14 or the notes that M. M| gaard has put forward as
0242 15 being the notes, M. Tallis said they weren't the

16 ones that were produced to him Just on that

17 poi nt, why, would there be any significant, in and

18 of itself, about that contradiction, or was it

19 sinply the fact that it was a contradiction?
02:42 20 A It's, well, largely the fact that it was a

21 contradiction. | don't recall a lot in there that

22 sort of changed much of his testinmony.

23 Q And the next, if we can go to the next page, the

24 Knowl edge of the case against him and it says:
02:42 25 "Mr. Mlgaard ... did not
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1 know the case against himuntil he went

2 to ...",

3 the prelim and M.:

4 "... Tallis is absolutely clear that
0243 5 David M | gaard knew the case to be

6 present ed "

7 Agai n, would that be just a contradiction that

8 goes to credibility, or was there anything

9 significant about that contradiction that you
02:43 10 have got a problem --

11 A No, that's a contradiction that goes to

12 credibility.

13 Q "(c) Knives in the car on the way to

14 Saskat oon
02:43 15 M. Mlgaard in his testinony

16 concerning the knives indicated

17 there were no knives ...",

18 "... that until they left Saskatoon,

19 there were no knives in the car, not on
02:43 20 the way to Saskatoon or in Saskatoon."”

21 "Justice Tallis in his

22 testimony concerning the presence of

23 knives indicated that M. Ml gaard did

24 tell him he had a knife with him at that
02:43 25 time though it was not a paring knife
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1 and not the knife found under the body
2 of Gail MIller."
3 If we can go to the next page, you then talk
4 about Nichol John's evidence about the knife, and
0243 5 then here M. W Il son's evidence, | think this is
6 his evidence at the reference that there was a
7 bone- handl ed knife in the car on the way to
8 Saskat oon.
9 And can you comment on that,
0243 10 again, the contra -- | take it, with all these
11 contradictions, they were significant because
12 they affected David Ml gaard's credibility in
13 your view, is that right?
14 A Yes, that was, that was the point of them
02:44 15 Q And what about this issue of the knives, is there
16 anything significant about the fact that he told
17 t he Supreme Court he didn't have a knife and M.
18 Tallis said that he acknow edged to himin '69
19 that he did have a knife?
02:44 20 A Well, again, | mean it's an issue that relates to
21 his credibility.
22 Q If we can then go on, again, | won't go through
23 all these; drug usage prior to or during the trip,
24 and it appears in the brief you've gone through
02:44 25 and conpared what M. M| gaard said about drug use
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1 conpared to what M. Tallis said he told him
2 earlier, is that correct, and what Ron W I son had
3 sai d?
4 A That's correct.
0244 5 Q Next, (d) Contact with the |ady and asking for
6 directions, go to the next page, and | think this
7 relates to the age of the woman.
8 If we can just scroll down,
9 (e) woul d be:
02:45 10 "Fixing the car heater and getting
11 chi cken soup.
12 David M| gaard at several
13 pl aces in his testimny mentions that
14 the first thing they did when they
02145 15 arrived in Saskatoon, was to stop at a
16 garage before a bridge to get the car
17 heater fixed and get chicken soup at
18 around 7:00 in the nmorning. He al so
19 i ndicated that he told this to his
02:45 20 counsel at trail and requested that he
21 make inquiries to |l ocate the garage
22 attendant and bring himto court to
23 verify this alibi."
24 And | think you mentioned earlier, if this in
02145 25 fact had been true, that would have provided him
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1 with an alibi; correct?
2 A That's correct.
3 Q Then:
4 "During these exchanges M. M | gaard was
0245 5 eventually forced to admt that there is
6 no reference to this incident in any of
7 the sss statements he made to the
8 police, the notes he claimed were
9 prepared for his counsel prior to the
0246 10 prelim nary hearing or in the materials
11 he submtted in the Mnister of Justice
12 or his applications for the mercy of the
13 Crown."
14 And why was that significant?
02:46 15 A Well, because if that event happened, that put him
16 on the wrong side of the river at the time of the
17 mur der and that clearly meant he could not
18 possi bly have commtted it, so that was a very
19 substantial, very inmportant, singularly
02:46 20 significant piece of evidence, and to have it
21 omtted fromthe recounts of his evidence, or his
22 story, tells us of credibility.
23 Q And then you go on to coment here that:
24 "In their statements given to the
02146 25 police, their evidence given at trial,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0247 5

0247 10

11

12

13

14

0247 15

16

17

18

19

0247 20

21

22

23

24

0247 25

Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37760

their statements made since then and
their evidence before the court
nei ther Nicole John nor Ron WIson ever
mention stopping at a garage to get the
car heater fixed or to have chicken
soup. "
And the significance of that would be what?
Well, those are contradictions of David M| gaard.
And t hen:
"Finally in this regard, Justice Tallis
specifically denied that he was ever
told by David M| gaard that they stopped
at a garage before a bridge, or that
t hey got the heater fixed or that they
had chi cken soup there. He al so
i ndicated that he was not instructed by
his client to |ocate the garage
attendant who could confirmthis alibi."
Did you conclude, or was one of the
considerations that this may have been an ali bi
fabricated by M. Ml gaard to present to the
court?
At that point we were of the view that that was a
recent fabrication of his, something that sort of

popped up and he decided he would throw in.
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1 Q And what did that do to your assessnent of his
2 credibility?
3 A Well, obviously it suggests he's not a very
4 credi ble witness when he testifies he did not kill
02148 5 Gail Mller.
6 Q And | take it that that was a matter that you
7 t hought was inportant for the court to consider in
8 assessing his evidence?
9 A Yes.
02:48 10 Q Next, (f), Becom ng stuck and separating from Ron
11 Wl son, you say:
12 "In his statement to the police on March
13 3rd ... David Mlgaard told the police
14 he wasn't sure if he and the others
02148 15 became separated. .. In his statement of
16 the 18th of April ... he indicates that
17 he only separated from John and W I son
18 when they got to Cadrain's house... I n
19 his testimny before the hearing he told
02148 20 M. Neufeld that the only time they were
21 stuck in Saskatoon was behind the
22 Danchuk's house.™
23 And then if we can scroll down, you talk about
24 Ron W lson's testinmony at the Supreme Court:
02148 25 "...they got stuck alnost imediately
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1 after they had spoken to the wonman on
2 the street and asked for directions."”
3 Next page, and then it goes on to describe M.
4 Wl son's evidence at the hearing about getting
0248 5 stuck, it talks about Nichol John's evidence at
6 t he Supreme Court, getting stuck in an alley and
7 t he boys separated to get help.
8 And then you say:
9 "Finally in this regard, M. Justice
02:49 10 Tallis in his evidence indicated that
11 David had told himthey had gotten stuck
12 not that |long after seeing the |ady on
13 the street. He indicated to his counsel
14 that at that point he and W I son
02:49 15 separated for awhile though he was not
16 able to pin it down to any specific
17 amount of time."
18 So again, | take it that contradiction was a
19 concern about credibility?
02:49 20 A Yes.
21 Q Was getting stuck and M. Ml gaard being away from
22 the car an inportant part of the evidence?
23 A Well, it was in that there were certain aspects of
24 his testimny that Ron WI|son seemed to be able to
02:49 25 stick to and the getting stuck and them separating
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1 was part of it. Now, at that stage, quite
2 frankly, had he been the only one attesting to
3 that, | would have put no confidence in it at all,
4 but given what Justice Tallis said David M| gaard
0250 5 told him and given Nichol John saying that in fact
6 they did get stuck, that seemed to me to be some
7 corroboration for at |east part of what Ron W/ son
8 was sayi ng.
9 Q And did you view, or how did you view M.
02:;50 10 M | gaard's evidence at the Supreme Court where he
11 deni ed getting stuck and being away from the car,
12 being -- and | take it the evidence at trial was
13 that was the -- that put themin the |ocation and
14 gave him the opportunity?
02:50 15 A That's right.
16 Q And what did you make of the fact that at the
17 Supreme Court he was denying that when M. Tallis
18 said he had told himthat happened?
19 A Well, again, with Justice Tallis saying that David
02:;50 20 M | gaard had in fact said that happened, it
21 corroborated what W I son and John had said in
22 their statements to the police and at trial, that
23 t hey were stopped, that they were there, and that
24 in effect David M| gaard had the opportunity.
02:51 25 Q And if you accept M. Tallis' recollection of that
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1 as being accurate, | take it then there's one of
2 two, maybe nmore, explanations for M. Ml gaard's
3 evidence, either he has forgotten or is m staken;
4 correct?
0251 5 A Yes.
6 Q Or he is deliberately lying about it or saying it
7 didn't happen?
8 A Yes.
9 Q And did you -- which of those two, or did you
02:;51 10 reach a conclusion as to what you -- or how did
11 you assess his evidence on that issue?
12 A Wel |, absent the chicken soup/heater fix story, |
13 m ght have been persuaded that he had forgotten
14 given the riggers of being in jail for 20 some
0251 15 years and his mental health problems, but with the
16 heater fix/chicken soup story thrown in, which I
17 assessed as being just an out and out lie, it
18 coloured ny, | suppose ny view of the rest of what
19 M. Ml gaard was saying and | considered this to
02:;52 20 be a deliberate untruth.
21 Q If we can scroll down, (g), Failure to wear shoes
22 into the motel, | won't go through it, but | think
23 there was a difference there about what M.
24 M |l gaard told the Supreme Court and what
02:;52 25 M. Tallis had been told back in '69; is that
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1 correct?

2 A Yes.

3 Q And again, the next page, Changing cl othes at

4 Cadrain's house I won't go through, but again, |
0252 5 take it you found there to be a contradiction

6 bet ween what M. Tallis and others said happened

7 and what M. Ml gaard told the Supreme Court?

8 A That's correct.

9 Q If we can go to the next page -- sorry, oh,
02:;52 10 Throwi ng out the cosmetic bag or conpact, it says

11 here:

12 "I n his evidence before this Court,

13 David M Il gaard indicated that he is

14 positive he never through anything |ike
02:;53 15 a make up conpact out the wi ndow of the

16 car as described by Wlson ... John and

17 Cadrain..."

18 And t hen:

19 "...he confirms that he never through
02:;53 20 any conpact or make up bag out the

21 wi ndow on the trip to Cal gary.

22 In her evidence before this

23 Court Nicole John indicates that she

24 found the make up bag in the glove
02:53 25 conpartment and that when she asked who
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1 it belonged to someone threw it out the
2 wi ndow. "
3 And t hen:
4 “In his evidence M. Justice Tallis
0253 5 i ndi cated that he had questioned his
6 client about this incident and had been
7 told that what John and W I son were
8 saying was true. David M| gaard told
9 his counsel that he did not know where
0253 10 it came fromor why he threw it out the
11 wi ndow, but that he did indeed throw it
12 out the w ndow."
13 And again, your comment on this contradiction as
14 you call it?
02:;53 15 A Wel |, again, essentially there you have David
16 saying something didn't happen when all the other
17 wi t nesses, including his counsel, who discussed
18 the incident with him was saying no, it did
19 happen.
02:54 20 Q Now, did you have any views at the time as to
21 whet her or not this makeup or conpact, whether it
22 was Gail Mller's or --
23 A | think, frankly, there was just evidence that
24 there was a makeup conpact in the car and it was
02:54 25 t hrown out and no one was able to attach that to
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1 Gail MIler.

2 Q You had nmentioned earlier that you were aware of

3 M. Ml gaard speaking in the media prior to the

4 Supreme Court about various matters; is that
0254 5 correct?

6 A Yes.

7 Q Maki ng statements, and we have gone through some

8 of those and they are all on the record before the

9 Comm ssion, but |I think in early reports he may
02:54 10 have conment ed about some of these matters, the

11 conpact, the notel roomincident, about whether

12 they did or didn't happen. Do you recal

13 generally him making statements to that effect?

14 A | don't recall him making a statement with respect
0255 15 to the makeup conpact. He may have gone over some

16 of that, but | rather -- my impression is that he

17 never got that detail ed.

18 Q | believe we've seen one, one story where he is,

19 by tel ephone, | think it's on the Shirley Show,
02:55 20 and | think it relates to the nmotel room incident

21 where he says it didn't happen. Do you recall --

22 A | think he denied that, yes.

23 Q And then | think in his affidavit filed in 1986 he

24 deni ed sone of these things as well. Wuld you
02:55 25 have -- let's just talk about your approach to M.
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1 M | gaard at the Supreme Court. You tal ked about
2 contradictions between what he said and what
3 ot hers had said, sort of external contradictions,
4 and as well internal contradictions, in other
0255 5 wor ds, what he had said on previous occasi ons;
6 correct?
7 A Yes.
8 Q And if he had -- if there had been inconsistencies
9 with what M. M lgaard told the Supreme Court
02:;56 10 versus what he had said in the media prior to
11 t hat, would those have been matters that you would
12 have used at the Supreme Court hearing to
13 chal l enge hi m?
14 A Well, | believe M. Neufeld was ready to do that,
02:56 15 but it also got to the point where there was so
16 much that he already had that there didn't seemto
17 be any point in sinply chasing after this
18 endl essly.
19 Q In other words, if there had been public
02:56 20 statements made by M. Ml gaard in the media in
21 the years prior to the Supreme Court reference,
22 woul d those have been matters then that M.
23 Neufeld or you would have or could have utilized
24 in examning M. Mlgaard if he departed from what
02:56 25 he had said publicly?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37769
1 A Oh, yes. Well, to the extent that you can affix
2 responsibility to anyone for what's quoted in the
3 newspaper.
4 Q "' m thinking more of a television interview or one
0257 5 that has his -- that has him speaking.
6 A Well, if we have a transcript of that, yes. I
7 don't know that we had a | ot of transcript of
8 intervi ews.
9 Q Okay. But it appears that you and M. Neufeld
02:;57 10 were alive to checking what M. Ml gaard had to
11 say to the Supreme Court versus what he had said
12 el sewhere?
13 A Oh, yes. \When we went in, M. Neufeld had a
14 fairly extensive pile of materials indicating what
02:;57 15 David M | gaard had said on different occasions
16 with respect to each aspect of the case that he
17 could have put to him
18 Q Okay. A couple nore itens here before we break,
19 the Motel roomre-enactnent, and it says:
0257 20 "David Ml gaard in his testinony to M.
21 Wbl ch ... denies the nmotel room incident
22 ever happened; that he never did the
23 action ascribed to him and that he never
24 said the words ascribed to him"
02:58 25 And | had asked you this earlier, and it appears
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1 that at the Supreme Court that was the position,
2 at | east one of the positions advanced by M.
3 Ml gaard, is that the notel roomincident didn't
4 happen and therefore, at a mnimum M. Melnyk
0258 5 and Lapchuk had fabricated their evidence;
6 correct?
7 A That's correct, yes.
8 Q And that necessarily Deborah Hall and Ute Frank,
9 parts of their evidence would also have to be
0258 10 Wr ong?
11 A They would have to be false too.
12 Q And you go through the evidence of Lapchuk and
13 Mel nyk, and the next page, Deborah Hall and her
14 evi dence, and then as well Robert Harris, and I
02:58 15 think he was a fellow that provided an affidavit
16 | ate in the proceedings and he said that he was in
17 the room confirmed generally that the incident
18 happened, but viewed it much |i ke Deborah Hall, as
19 a joke; is that correct?
0258 20 A | believe that was correct, yes.
21 Q So how did you -- what was your assessnment of this
22 contradiction then, the fact that he was saying it
23 didn't happen and others were saying it did
24 happen?
02:59 25 A Well, again, | nmean, you are at the point where
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1 there are so many of these contradictions that, |
2 mean, aside from just the chicken soup/heater
3 thing, you start to think that maybe he's
4 del i berately lying just to clean everything he can
0259 5 off the record and paint hinmself in as innocent a
6 position as he can. | can accept that he wouldn't
7 recall some of it, perhaps sone of the m nor
8 details, but the evidence of Lapchuk and Mel nyk
9 was pretty damaging at trial and for himto have
02:59 10 sinmply brushed that incident out of his m nd,
11 that's just not reasonable, and in our view he was
12 lying, he was deliberately choosing not to
13 remember these things or not to tell the Suprene
14 Court about them
03:00 15 Q And then if we can scroll down, the |last one is
16 the Failure to testify, and | think here the
17 contradiction you point out is between what M.
18 M | gaard said at the Supreme Court about his
19 desire to testify and M. Tallis' recollection of
0300 20 the discussion; is that -- | think M. Ml gaard
21 said he wanted to testify and M. Tallis told him
22 he couldn't, or that it wouldn't help his chances?
23 A Well, ny understanding was that he told Justice
24 Tallis he wanted to testify, Justice Tallis
0300 25 woul dn't call him Justice Tallis' story was that
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he advised him that he didn't think it would
assist himto testify, but that it was al ways open
to himto make the decision and he made that
cl ear.
MR. HODSON: This is probably an
appropriate spot to break.
(Adj ourned at 3:00 p.m)
(Reconvened at 3:19 p.m)
BY MR. HODSON:
Go back to 234332, please, is the doc. ID, and go
to page 351. So | went through the contradictions
in your brief, and if we can just call out that
par agraph, you say:
"I'n our subm ssion David M| gaard's
evidence is not credible. The above
analysis indicates that he |lied about
t he notes appended to his affidavit and
in particular what they are, when they
were created and who they were given to.
He |ied about how much he knew of the
case against him .. He |ied about not
possessing any knife prior to them
purchasi ng one at Rosetown. He |ied
about not wusing drugs... He lied with

respect to his description of the
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[ ady..."
Li ed about getting the car heater fixed and
havi ng chi cken soup -- scroll down. He |ied when
he indicated to the court they did not get stuck
and that he and Ron W Ilson did not separate. And
if we can go --

"...lied to the Court when he indicated

that the incident involving throwing a

compact or makeup bag out of the car did

not happen. He lied to the Court..."
About the notel room incident, and:

"Finally, he lied to the Court when he

i ndicated that his |lawyer did not

communi cate with him very frequently

about the case and did not spend nmuch

time with him discussing it.

Consequently it is our

subm ssion that David M| gaard's denia

of guilt is not credible and should not

be accepted. In the final analysis very

little of what M. Ml gaard told this

Court about the major issues in this

case is true. Under the circunstances

there is no reason to believe his denial

of guilt is anynmore credible than the
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1 rest of his evidence."

2 And again, would that have been one of the

3 significant parts of Saskatchewan Justice's

4 subm ssion?
0321 5 A Well, yes, it certainly answers the one test that

6 t he Supreme Court had set out and that is that

7 basically if he proved beyond a reasonabl e doubt

8 he was innocent, he would get a free pardon.

9 Q Or on a bal ance of probabilities, or preponderance
0321 10 of --

11 A Well, the preponderance of evidence one | suppose

12 was theoretically still open, but if he was able

13 to sort of knock down sonme of the other evidence,

14 but practically speaking, if they don't believe
0321 15 hi m when he says he's not guilty, that | think

16 puts you into the C and D, that is, the Palmer and

17 Pal mer test or sonmething else in terms of a

18 remedy.

19 Q And so | take it your assessnent was not only what
03:22 20 M. Ml gaard said, but how it came out at court,

21 in your view affected his credibility?

22 A Yes. He wasn't a particularly credible |ooking

23 wi t ness.

24 Q Now, what -- your comment at the time, now, in
0322 25 1992 at the time you are dealing with this matter,
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1 | mean, obviously you don't have the DNA evidence
2 and | take it your views on his guilt would be
3 what, what was your thinking going in in
4 approaching M. Ml gaard's evidence and the
0322 5 credibility of his evidence, was it as a guilty
6 person?
7 A Well, yes, ny view at that point was that he was
8 l'i kely guilty.
9 Q Based upon what ?
03:22 10 A Based upon all of the evidence and based upon the
11 fact that | simply didn't believe his denial.
12 Q And would you agree that if you |ook at M.
13 M | gaard's evidence with either the belief,
14 whether it's a certainty or not, but the view that
0323 15 he's guilty conpared to |looking at it with the
16 knowl edge that he's innocent, that you m ght | ook
17 at his evidence and his contradictions in a
18 different way?
19 A Well, if I know he's innocent, then the
0323 20 contradictions -- | think -- 1 still think he's
21 lying, | don't think they are a result of faulty
22 menory necessarily, but obviously with the DNA, I
23 am of the view that he didn't commt the nurder.
24 Q And so as far as these contradictions at the
0323 25 Supreme Court at the time in 1992, | think you
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1 said it was your view that he was deliberately

2 lying to the court about these matters for -- and

3 trying to --

4 A Wel |, based on particularly the chicken
0323 5 soup/ heater fix thing, that was where | | anded,

6 yes.

7 Q And what are your thoughts now in |ight of the DNA

8 evi dence and, as you nentioned, now know ng that

9 M. MIlgaard is innocent, about that piece of
0324 10 evi dence?

11 A Well, | still think he Iied about that, | stil

12 think he was trying to nmake up an alibi at the

13 Supreme Court.

14 Q And so does it come down to perhaps a different
0324 15 view now of his nmotive for what you viewed to be a

16 lie in 1992, you believed he was lying to try and

17 prevent the exposure that he was guilty, or to

18 come up with a basis to show he was innocent?

19 A Well, | mean, at the point of the Supreme Court
0324 20 reference, | would suspect he was |lying to make

21 hi msel f | ook better and to make his application

22 | ook better. Now, to be perfectly honest with

23 you, | don't care why he lied, as far as |I'm

24 concerned the evidence shows he wasn't guilty, so
0325 25 it's not nmy concern.
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1 Q And are you able to put, as far as the

2 significance of the evidence, |I'mjust |ooking for

3 how you assessed the evidence you heard, was M.

4 M | gaard's evidence and your assessment of his
0325 5 credibility the most inmportant or one of the nost

6 i mportant pieces of evidence that influenced your

7 assessnment of the evidence of a m scarriage of

8 justice?

9 A It was part of it. | wouldn't say it was the nost
0325 10 i mportant. | think the fact that Ron WIlson's

11 recant ati on became incredible was inmportant.

12 think that the evidence suggesting that M.

13 Lapchuk and M. Melnyk had lied virtually blew up

14 was i nportant, their evidence held up. In fact,
0326 15 it was strengthened by the evidence of Deborah

16 Hal | and Ute Frank.

17 Q And what did that, just on those two points, apart

18 from the evidence, did the fact that all egations

19 put forward -- did the fact that allegations that
0326 20 were put forward in your view not being proven

21 have sonme significance?

22 A Well, | mean, obviously if the suggestion made by

23 Deborah Hall that they lied and it didn't happen

24 was correct, that substantially has an inpact on
03:26 25 what's left of the case. If Ron W I son had
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1 provided a credible recantation, that would
2 substantially inmpact what was l|left of the case.
3 Q Woul d your assessnment of the Ml gaard case, if |
4 can call it that, the case for m scarriage of
0326 5 justice, based on your observations of Ron W I son,
6 woul d they have been better off if he had not
7 recanted and not testified at all? In other
8 words, did his recantation and his evidence at the
9 Supreme Court actually put M. Ml gaard's position
0327 10 or his case, in your view, in a worse position?
11 A | think the performance Ron W I son turned in put
12 it in a worse position than if he hadn't been
13 t here.
14 Q And why?
0327 15 A Wel |, because here -- it showed themto be relying
16 as a major part of their subm ssions to the
17 m ni ster on sonebody who was utterly incredible,
18 who couldn't seemto stick to the same story for
19 more than two seconds, and | think that had a very
0327 20 damagi ng effect on sort of the tone of the hearing
21 or that sort of thing from then on.
22 Q In your assessment on the credibility of the case,
23 did the credibility, or in your view the |ack of
24 credibility of the Wlson informati on, affect your
0328 25 view of the credibility of other parts of the
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1 case?

2 A Well, you start off with David M| gaard, he gives

3 a performance that is going to be suspect, then

4 you have Ron W I son putting in a performance that
0328 5 is just bordering on the absurd and utterly

6 incredi ble, that's not a good way to start any

7 presentation of any case, and | think that that

8 probably did have an effect of colouring the

9 reception that, or affecting the reception that
0328 10 the rest of the evidence got.

11 Q And are you tal king about your view and/or the

12 court's view of that?

13 A Bot h.

14 Q Both. And so let's just talk about -- and I'Il go
0328 15 in nmore detail, but when you get to the assessnment
16 of the credibility of the case as it relates to
17 Larry Fisher, in other words, David Ml gaard's

18 case that the Larry Fisher information in whatever

19 formgives rise to a m scarriage of justice, did
0329 20 your assessment of the credibility of M.

21 M | gaard's evidence and M. W /| son's evidence, and

22 | think you referred to the motel room incident

23 not panning out as they had hoped, did that

24 i nfluence or colour or prejudice your assessnent
0329 25 of the credibility of the Fisher information? Are
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1 you able to el aborate or comment on that?
2 A Well, with the Fisher information, except perhaps
3 for what Linda Fisher said, | don't know that
4 there was an issue of credibility. Well, (V4)----
0329 5 (V4)---, there may have been an issue with
6 reliability there, but in terms of the six rapes,
7 | don't think there was any issue of credibility
8 there. We acknow edged those happened.
9 Q Let me put it a different way, not so much about
0329 10 the facts that were there, but when you went to
11 | ook at, after, as you say, after dealing with M.
12 M | gaard's evidence and your concerns, M.
13 W Il son's evidence, the motel room incident, then
14 in | ooking at the Larry Fisher information and
0330 15 saying okay, do I think this m ght have had an
16 effect on the jury or do I think that there's a
17 m scarriage of justice, when you are talking
18 gl obally about saying lookit, do | think
19 ultimately there has been a m scarriage of
03:30 20 justice, did what happened with M. Ml gaard's
21 evidence, M. WIlson's evidence and the notel room
22 incident, did that prejudice your overall take
23 when you got to the final question on the Fisher
24 evi dence?
03:30 25 A | think when you start -- when we started applying
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1 t hat nodi fied Palmer test and | ooking at the sort
2 of substantial weight to be given the Fisher
3 evi dence, together with the other evidence at
4 trial -- let me put it this way. | can't say it
0330 5 didn't prejudice the view we took of the weight
6 that the Larry Fisher evidence should be given.
7 Q And | think you mentioned earlier when | went
8 t hrough the test about | ooking at credible
9 evidence and then asking yourself would this
0331 10 evi dence have affected the verdict of the jury,
11 and | think you said -- maybe you didn't use the
12 words, but that it was the subject of approach; in
13 ot her words, not necessarily a gut feel, but it
14 was to take a look at it and to come to sone
0331 15 j udgnment based on a whole bunch of factors?
16 A Well, it is very subjective and that's why | say,
17 | can't say that that didn't have an inpact on how
18 | felt, or how I assessed the weight or the
19 i mportance of the Fisher evidence.
0331 20 Q Put it this way, would you agree that it would
21 have been better off, at least from your -- it
22 woul d have been better off from David M | gaard's
23 perspective that when Saskatchewan Justice was
24 assessing the credibility of the Larry Fisher
0331 25 information and the credibility of the allegation
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1 t hat that gave rise to a mscarriage of justice,
2 t hat there had not been other allegations that in
3 your view turned out to be not credible?
4 A Well, yes. |f you don't have that Kkind of
0332 5 background, | think you probably are inclined to
6 see the rest of the evidence as nmore inportant or
7 slightly nore inmportant. As | say, | can't say
8 that | was prejudiced, but | can't say | wasn't.
9 |'mstill of the view that the Larry Fisher
03:32 10 evidence really didn't anmount to all that much.
11 Q In the 1992 assessnent as to how it would have fit
12 into establishing a m scarriage of justice?
13 A That's correct.
14 Q Just on the point of M. Ml gaard's evidence, can
03:32 15 you tell me what would have been your approach at
16 the hearing or your reaction if he sinmply
17 testified as follows: "I do not have a reliable
18 menory, | accept what my defence counsel
19 M. Tallis says | told himas being true," period?
03:33 20 A Well, that certainly has a huge inmpact on his
21 credibility, yes.
22 Q I n what way?
23 A Well, he's not denying things that are relatively
24 easy to prove through other w tnesses.
03:33 25 Q And had that been --
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1 A And he's providing the reason why he doesn't
2 remember all this, his menmory is bad.
3 Q And |l et me add one further thing, "and | remenber
4 not killing Gail MIller"?
0333 5 A Well, that -- if he makes that claimand there is
6 no reason to doubt his credibility that show up
7 from his testimony, it certainly adds to the
8 assessnment of his evidence. \Whether it would have
9 taken it over the top and done him any good |
0333 10 don't know, but it certainly puts himin a
11 position where there's nothing detracting fromit.
12 Q And it appears that the many pages that | just
13 went through about the contradictions would not
14 have been part of the arguments put forward by
03:33 15 Saskat chewan Justice?
16 A That's right.
17 Q Let's nmove on to Ron W son. It says:
18 "I n our subm ssion nothing
19 M. WIlson has said in his re-cantation
03:34 20 can be accepted unless there is
21 corroboration for what he says found in
22 the evidence of others or in previous
23 testinony of his fromthe trial. That
24 he lied to this Court is undeniable. He
0334 25 admtted to having a bias or interest in
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1 this proceeding, to being on the
2 "M | gaard team and wanting to help the
3 team in whatever fashion he could."”
4 "I't is also obvious from his performance
0334 5 in Court that he canme here prepared to
6 fully resist any suggestion from
7 'prosecution' counsel and prepared to
8 agree with any suggestion put to him by
9 the M| gaard team | awyer."
03:34 10 And you say:
11 "The reason for this performance and
12 what notivated it we can only guess."”
13 Can you el aborate?
14 A Well what his -- what was notivating him after
0334 15 all these years, to behave |like that wasn't
16 obvi ous. | mean, he was claimng that he was
17 concerned about the fact that he had |lied
18 originally, but again, | mean at that stage his
19 credibility was difficult to accept.
0335 20 Q We have had an opportunity to hear M. W son at
21 t he Comm ssion, we've also gone through his
22 Supreme Court evidence in sone detail, and |I don't
23 propose to go through any of it; but can you
24 comment on, at |east from Saskatchewan Justice's
03:35 25 perspective, a couple things when we | ook at his
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1 evidence and his citing for contempt and then his
2 changed evidence when he came back. And | think
3 essentially what he did -- and please correct ne
4 if I"mwong, | just want to lay out in quick
0335 5 format -- he was examned initially by I think
6 M. Neufeld and testified about his recantation,
7 tal ked about what the police did, but in the
8 course of that evidence to the Suprenme Court he
9 said a couple things; one, that David M| gaard had
0336 10 a knife on the trip to Saskatoon, a bone-handl ed
11 hunting knife; and two, that their vehicle had got
12 stuck and that David M| gaard had left the
13 vehicle, not anywhere near the funeral home, but
14 two pieces of evidence that, in his recanted
0336 15 version of events post-Paul Henderson, his
16 recanted version contradicted M. Ml gaard; is
17 t hat generally a correct sumary --
18 A Umm vyes, --
19 Q -- anmopngst other things?
03:36 20 A -- he, my recollection is that he kept to those
21 two issues.
22 Q And so he recanted, he said "the conmpact didn't
23 happen and David M Il gaard didn't nmake any
24 adm ssions to nme", but | think after he had given
03:36 25 the statenment to M. Henderson in 1990, when he
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1 was interviewed by M. WIIliam under oath, he --
2 | think it was under oath -- | think that's when
3 he said "no, no, there is two other things", the
4 knife he raised, and then getting stuck and David
0337 5 | eaving the car, and that those were two itens
6 that Ron W Il son contradicted David M| gaard's
7 evi dence; correct?
8 A | believe that's correct, yes.
9 Q And then, when he was questioned by M. Wl ch, he
03:37 10 ended up saying that David didn't have a knife and
11 they didn't get stuck; is that correct? | mean
12 amongst other things, I'm-- and it was at that
13 point that M. -- or that Chief Justice Lamer had
14 concerns with contenpt; is that how you remember
03:37 15 it?
16 A Um it's -- | would have to | ook at the evidence
17 specifically, but yes, it was when he kept going
18 back on some of the things he told the other
19 counsel that the issue of the contempt and the
03:37 20 | ying arose.
21 Q Let nme put it this way, and maybe wi thout getting
22 into specifics, he was questioned first by
23 M . Neufeld and gave a version of events; correct?
24 A | believe so, yes.
03:37 25 Q He was then questioned by M. Wl ch and gave a
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1 different version of events on some itens?

2 A Yes.

3 Q And it was at that point that he was cited for

4 contempt, he came back later with his |awer, and
0338 5 essentially | think his explanation was, as you've

6 referred to here, in part that "I said some things

7 to M. Wolch that weren't true because | thought™

8 -- and | don't want, | want to be careful here and

9 not paraphrase this wong -- but he ended up
0338 10 saying "sonme of the things |I told M. Wblch

11 weren't true", and he gave his reasons as to why

12 he agreed with M. Wl ch; is that correct?

13 A | believe that's the case, yes.

14 Q And that's the reference in your brief to being on
0338 15 the M| gaard team and wanting to help them out,

16 and | think the transcript reflects that the two

17 items that were -- at |east two of the itens of

18 significance were the knife and getting stuck and

19 | eaving the car, which -- and let me just try this
03:38 20 agai n. Initially, to M. Neufeld, he suggests

21 there was a knife, "yes, we got stuck and David

22 | eft the car", to M. Wl ch he said "no knife, we

23 didn't get stuck and David didn't |eave the car",

24 and then when he canme back after the contempt he
03:39 25 said, "yeah, what | told M. Neufeld is true and
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1 what | told M. Wolch is not true", and then gave
2 his reasons why he lied to M. Wlch; is that a
3 general --
4 A That sounds right, yes.
0339 5 Q Okay. Can you tell us what, putting aside the --
6 his actual evidence on the substance of the
7 matters | take it is one thing, the fact that you
8 are saying his evidence wasn't credi bl e because he
9 changed it a couple of times, can you conment on
03:39 10 your assessment of not only Ron W I son but of the
11 -- let's talk first about Ron W I son, about the
12 reasons that he gave for changing his evidence at
13 t he Supreme Court as far as being on a team and
14 t hi ngs of that nature; can you tell nme what your
0339 15 reaction was to that or how did that affect your
16 assessnment ?
17 A Well, | don't know that that had a huge amount to
18 do with his -- with nmy assessnent on his
19 credibility. | was more concerned with what he
0340 20 said and the fact that he seemed to be so
21 incredibly easy to |l ead and so incredibly easy to
22 turn around when he gave evi dence.
23 Q And after M. W I son gave his evidence at the
24 Supreme Court, at |east up until the point when he
0340 25 was cited for contempt, do you recall; did you
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1 make further efforts to try and get the tape of
2 M . Henderson's earlier interview of M. WIlson?
3 A | think that was left with M. Wolch and M. Asper
4 to attempt to get that.
0340 5 Q After M. Wl son's evidence at the Supreme Court
6 did you have any further concerns about the
7 circumstances of the initial recantation on June
8 4t h, 19907
9 A Oh, it -- it gave particular significance to the
0341 10 notion that it took about a day to get the
11 statement out of him  That suggested to ne that
12 he was probably harassed into giving sone kind of
13 st at enent .
14 Q And why do you say that?
0341 15 A Well, if he was prepared to make a cl ean breast of
16 everything it wouldn't have taken a day of
17 following himaround to try and get that
18 information or to get that information out of him
19 but if he was reluctant to talk to anybody or say
0341 20 anything you m ght have to follow him around and
21 pressure him
22 Q And what about the notion -- and | think it's
23 dealt with a bit in the brief -- that M. WIson
24 appeared to recant certain facts which were
0341 25 corroborated by other witnesses? And |I think the
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1 exampl e that M. Sawatsky used was the conpact or
2 cosmetic case, that he said "that definitely
3 didn't happen”, he |ied about that --
4 A Yes.
0342 5 Q -- when, in fact, M. Tallis said "David M| gaard
6 told nme that happened"; can you tell me how that
7 figured in your assessnment of his evidence?
8 A Well |, again, if he is recanting things, saying
9 t hings didn't happen when other wi tnesses are
0342 10 clear they did, and in particular Justice Tallis
11 relying on what David Ml gaard told him happened,
12 it suggests that in fact he is part of David's
13 team and doi ng what he can to be of assistance to
14 hi m and that his testinony is highly suspect.
0342 15 Q And, just on that point, did you cone to the
16 conclusion that his recantation, or at |east parts
17 of it, may have been fabricated with a view to
18 hel ping David M | gaard?
19 A Yes.
0342 20 Q Did that cause you, in -- or in |ooking at other
21 grounds did M. WIlson -- did that point prejudice
22 your view when you | ooked at other grounds? In
23 ot her words that, if you concluded that M. W/ son
24 was giving a fabricated recantation, in your view
0343 25 to help M. Ml gaard, when you went to | ook at
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1 ot her grounds and other evidence did the WI son
2 situation prejudice your view, are you able to
3 tell us?
4 A Well in terms of |ooking at other parts of the
0343 5 evi dence not related to him no, it wouldn't. But
6 again, it comes down to the issue of, when you're
7 | ooki ng at how much wei ght you are going to give
8 ot her aspects of the case, applying that
9 Pal mer-type test, the fact that a substanti al
0343 10 portion of the case that they had advanced as
11 showi ng that David M | gaard was innocent has bl own
12 up and been shown to be unreliable, it -- |I'msure
13 it does have a, some kind of effect.
14 Q When you're | ooking at the Larry Fisher
0343 15 i nformation, back when we --
16 A Yeah.
17 Q -- tal ked about this test as to whether it m ght
18 have affected the jury and you go back, | think
19 you then, you then go back and you | ook at the
0344 20 evidence at trial. \When you went back and | ooked
21 at the trial evidence of Ron WIlson, and | think
22 the key parts of his incrimnating evidence were
23 the adm ssion that M. M| gaard made when he got
24 back in the car, "I got her", the confession or
0344 25 the adm ssion in Calgary, M. WIson saying he
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observed a maroon-handl ed paring knife, and t
he observed bl ood on him and | suppose the f

thing is the compact; after M. W/l son's

performance at the Supreme Court did you, when you

went back and | ooked at and tried to assess t

evi dence, did you conclude that -- or what did you

concl ude about his, the credibility of his trial

evi dence?
Well, that's, | think | got into a debate wit

of the Supreme Court judges over whether, if

was incredi ble now, he would have been incredible

then. And ny view then was, and is now, that

| ack of credibility now, 22 years after the f

isn't something that you can necessarily apply

backwards to his trial evidence.

| took the trial evidence as

t he given, and | ooked at his recantation, and ny

view was the recantation wasn't credible.
And did you default, then, to the trial?
The trial evidence stood.

And if there had been no -- |I'm not sure if |

going to ask this right -- but if he had, back at
this time in 1992 when you're | ooking at this,

were you of the view that if he truly had Iied at

trial on certain parts of his evidence, that
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1 woul d have been able to do a better job recanting,
2 a more credible job; that if he truly had lied at
3 trial, that 20 years |later you would expect that
4 he woul d be nore credible on the recantation?
0346 5 A Yes.
6 Q And the fact that he wasn't, did that cause you to
7 view his original trial evidence, and in
8 particular the incrimnating parts, as being nore
9 trustworthy than it otherw se would have if he
0346 10 hadn't tried to recant?
11 A Well, | don't know that | | ooked at it that way.
12 |, as | say, | took his trial evidence as the
13 given, it was before the jury, they had the
14 opportunity to assess it. The issue then was do
0346 15 you wi pe all of that out because of his
16 recantation now, and the answer is nmy view was no
17 you don't, his recantation and his evidence at
18 this point was just not credi ble except where
19 sonmebody el se was saying the sanme thing.
0346 20 Q Just go down to the bottom of this page. And |
21 think this is the argument and there is in the
22 oral argunment, | think, an exchange with you and
23 Justice Sopinka about this issue, but here you
24 say:
0347 25 "We anticipate the applicant
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1 wi Il argue that because Ron W | son

2 cannot be believed now it logically

3 follows that he could not be believed 22

4 years ago when he testified at trial.
0347 5 In our subm ssion there is in fact no

6 logic to this assunption. To come to

7 this conclusion one would have to assune

8 t hat peopl e never change and in our

9 subm ssion that is neither a reasonable
0347 10 nor | ogical assumption.”

11 And down at the bottom

12 "Mr. WIlson recounts twelve intervening

13 years of very heavy drug and al cohol

14 abuse. He quite readily admts that
0347 15 this conduct has effected his nmenmory and

16 as he admtted, the fog rolls in to

17 shroud his recollection of the past."

18 And just comment on that? And | think what, |

19 think the position put forward by M. Wlch to
0347 20 the Court was that "M. WIlson is not credible

21 t oday, 1992, therefore he wasn't credible in

22 1970, and if you don't believe his evidence today

23 you shouldn't rely on his evidence in 1970", and

24 | think that's what you took issue with; is that
0348 25 correct?
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1 A That's correct, yes.
2 Q And can you just el aborate on why, why you
3 di sagree or why you don't think that would be the
4 basis for a m scarriage of justice?
0348 5 A Well, as | put in the oral argument, people change
6 over the course of 22 years. This isn't an
7 i nstance, which | believe you said it was Justice
8 Sopi nka raised, that, well, what if it's a year
9 | ater or two years later. That's a very different
0348 10 matter. If it's -- if the change in story is
11 cont emporaneous with the original statement and
12 you can show that the new statement is, or that
13 the witness isn't credible, then that calls the
14 whol e process into doubt. But unl ess you can show
0348 15 that, 22 years ago, Ron WIlson was a drug and
16 al cohol - addl ed i ndi vidual who had no real ability
17 to recall what had happened or what hadn't
18 happened, or any ability to resist strong
19 cross-exam nation, then it just doesn't follow
0349 20 t hat, because he's not credi ble now after years of
21 drug and al cohol abuse, that he wouldn't have been
22 credi ble 22 years ago before that drug and al cohol
23 abuse.
24 Q And what woul d be the significance of the fact
0349 25 that in 1970 M. W I son would have been subjected
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1 to exam nation at a prelimnary hearing and a

2 trial?

3 A Well if, quite frankly, in nmy view if he had been

4 in the condition when he was 16 that he was 22
0349 5 years | ater when he was testifying in the Suprene

6 Court, he would have totally crumbl ed under

7 cross-exam nation, because he -- in the Supreme

8 Court, if you read the transcript of his evidence,

9 he just didn't seemto be able to hold onto the
0349 10 same evidence for very | ong.

11 Q And, if we can scroll down here, | think this is

12 your coment here:

13 "It is clear that in dealing with

14 guestions of M. Neufeld, M. WI|son was
0350 15 simply resisting al most everything

16 suggested to him When M. Wl ch

17 exam ned him he sinmply agreed with

18 everything. There was no thought

19 involved in his testimny and only a
03:50 20 di m ni shed understandi ng of what was

21 happeni ng. "

22 And then on the contenpt:

23 "... M. WIlson indicated that he was

24 confused when he gave answers to M.
0350 25 Wol ch that totally contradicted what he
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1 had said earlier. However, its
2 difficult to understand what M. W] son
3 was confused about. He was asked point
4 bl ank in effect whether or not the car

0350 5 had ever got stuck and they had ever
6 separ at ed. His indication to M. Wl ch
7 was that this incident did not happen.™
8 And onwar ds. So is your point, here, that the
9 guestions were pretty sinple and that --

0350 10 A He wasn't -- it wasn't as though there was a | ong
11 spread between the tinme he was exam ned by Neufeld
12 and the time he was cross-exam ned by M. Wolch
13 but, notw thstanding that, he couldn't stick to
14 the story.

0351 15 Q If we can go to the next page, | think here you
16 say the applicant -- or that:
17 "... M. WIlson's current evidence can
18 be used to set aside his testimny given
19 at trial or to inmpeach it in any

0351 20 fashion, his recantation nust be shown
21 to be credible."
22 And | think that's the position you took, that
23 his recantation is credible, --
24 A That's right.

0351 25 Q -- therefore his trial evidence can't be impugned?
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1 A Attacked by it.

2 Q Scroll down to Nichol John. | think you say here

3 that -- acknow edge that:

4 "... a ... difficult witness to assess."”
0351 5 What was your, in 1992 at the Supreme Court she

6 did not repeat or adopt the, or recollect that

7 part of her 1969 statenment where she said she

8 wi t nessed David grab, grab a woman and stab her.

9 What did you make of her evidence and where did
0352 10 it fit in in your assessnent of the alleged

11 al l egation of a m scarriage of justice?

12 A Wel|l her evidence, it seenmed to ne, was pretty

13 much a wash either way. She didn't significantly

14 change her testinmny, she still didn't remenmber,
0352 15 she was still, | believe, of the view that the

16 police hadn't m streated her, but she couldn't

17 provi de any explanation for why she couldn't

18 remenber any of this or that, and I -- it seens to

19 me, as well, she may have had a few nore little
03:52 20 pi eces of evidence that she added to it with

21 respect to things she saw. | think there was

22 some, something about seeing sonmebody in an alley

23 wrestling with a woman, but she couldn't see the

24 face.
0353 25 Q And so, as far as looking in 1992 at -- was there
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1 anything that came out of Nichol John's evidence
2 at the Supreme Court reference that caused you to
3 consi der or to doubt the evidence that was put
4 forward in 19707
0353 5 A No .
6 Q And in |looking at this we talked a couple days ago
7 or | ast week about the fact that her May 24th
8 statement was read to her in the presence of the
9 jury for the purposes of chall enging her
0353 10 credibility, and you had some concerns about that.
11 That was an issue that was raised with the Court
12 of Appeal and | eave to the Supreme Court was
13 deni ed. When you | ooked at that in 1992, was that
14 somet hing that you addressed your m nd to, whether
0354 15 or not the Court of Appeal had got it right or
16 not ?
17 A Well, yes, I -- 1 |ooked at that, but | |ooked at
18 it or looked at it in ternms of its place in the
19 whol e scheme of things. | think the Court of
0354 20 Appeal got that wrong. Did it have an inpact, |
21 really don't think so, not in light of what Mel nyk
22 and Lapchuk | ater said.
23 Q So again, though, but in looking in 1992 did you
24 revisit the issue that the Court of Appeal had
0354 25 dealt with in |ooking at Nichol John's evidence,
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1 or was that something that had been decided and,

2 t herefore, not open for you to consider?

3 A | don't recall us actually revisiting that in

4 Court or as part of the reference. When we were
0355 5 | ooking at the Nichol John evidence we were

6 basically trying to come up with any, any

7 recollection she may have of what happened and

8 whet her she had -- whether she could contribute to

9 the notion that the police had m streated the two
0355 10 of them

11 Q Go to the next page to, sorry, page 357. | think

12 you concl ude here:

13 "... at the very least Nicole John's

14 evidence at trial is corroborated by
0356 15 evidence currently before the this

16 Court ."

17 And that relates to the fact that they were

18 driving around the nei ghbourhood in question, and

19 stopped to talk to a woman to get directions,
03:56 20 shortly after that the car became stuck, changed

21 cl othes, and the make-up bag. So am | correct

22 that, if you conmpletely ignore that part of the

23 statement, the May 24th statement that she did

24 not adopt in Court, and say that with all of the
03:56 25 hypnosis and everything that was done in '90 --
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89, '90, '91 and '92, that it didn't really
change anything, are you saying that when you
boil it down to her actual evidence before the
Court it was incrimnating in the sense that it
put himin the neighbourhood, had M. M gaard
| eaving the car, and corroborated the make-up
bag?
Yes.
Now, next, to Albert Cadrain. What was the -- we
haven't spent nmuch time with him He testified at
t he Supreme Court and, as well, | think he was the
only Cadrain famly member who testified; is that
right?
| believe so, yes.
And if you can just go to the next page, to the
bottom and | think Dennis Cadrain's statenment was
filed. And you say here:
"In the final analysis

not hi ng Al bert Cadrain has said now or

t hat has occurred since his testinony at

the M| gaard trial has in any way

i mpeached or contradicted his original

evi dence. "
And | think you told us earlier that the real

issue with himis whether or not -- | think you
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1 said that it was clear that in 1992 he had sonme

2 mental illness issues, the question was did he

3 have those in 1969-'70, and did they affect his

4 evi dence; is that correct?
0357 5 A That's correct, yes.

6 Q And | take it you had earlier said you may want to

7 call famly menbers to give evidence about his

8 mental state in 1969-'70, | think Celine, the

9 brot her and the nmother, were -- did you view those
03:57 10 peopl e as being favourable in the sense that they

11 woul d say that Albert Cadrain did not have nmental

12 issues at the time of the trial?

13 A Well 1, my recollection was that their evidence

14 woul d have been that he was not having problens
03:58 15 li ke that at the time, and that what he said would

16 be reliable and that his perception wasn't being

17 distorted or affected by whatever problem he may

18 have had | ater.

19 Q And do you recall how it was that M. Cadrain came
03:58 20 to testify? | think he was at the tail end; do

21 you know who called him or asked that he testify?

22 A | don't recall that. | suspect, since we had

23 heard from all of the other sort of incident

24 wi t nesses that were there, he was brought in to
03:58 25 sort of conplete the process, and my recoll ection
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1 of his testinmny was that he canme in, testified in
2 a very straightforward fashion, didn't change his
3 evidence much, and left.
4 Q If we can go to the next page, motel room
0359 5 incident, again | think you say:
6 "I n our subm ssion nothing credi ble has
7 arisen to contradict that statement or
8 their recollections of the principle
9 events."
0359 10 And then you go down to discuss this, you say:
11 "Debra Hall's evidence we submt does
12 not contradict this. The theory that
13 the performance was a j oke was put to
14 the jury and obviously considered by
0359 15 t hem "
16 And then you go on to ask us the evidence of
17 Launa Edward and concl ude that:
18 "... for whatever reason, lied in her
19 evi dence before this Court."
0359 20 And her evidence, | think you told us, was to
21 this argument that the incident didn't happen?
22 A That's correct.
23 Q And again, was your view that if Deborah Hall and
24 Ute Frank had been called as witnesses at the
04:00 25 trial in addition to M. Melnyk and Lapchuk, did
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1 you view that that would have any effect on the
2 jury?
3 A Well, it would |argely corroborate what Lapchuk
4 and Mel nyk said happened. | suppose it would
0400 5 t hen, though, give defence counsel the opportunity
6 to put in the joke theory through Deborah Hall
7 but that's all.
8 Q | think M. Tallis' evidence before this
9 Comm ssion is that he did not want Deborah Hal
04:00 10 and Ute Frank to be witnesses at trial because of
11 what he | earned from Ute Frank?
12 A Well in that respect he had already, before the
13 Court, two too many witnesses with respect to what
14 happened in that notel room he didn't need nore
0400 15 to deal with.
16 Q And as a prosecutor, if those witnesses had been
17 avail able or if you would have known that they
18 woul d give evidence as they did at the Supreme
19 Court, would they be wi tnesses that you would
0401 20 consi der calling?
21 A Well, Ute Frank was a little curious even back
22 then, | don't know whether -- whether, as a
23 prosecutor, | would have call ed her. Debor ah
24 Hall, quite probably, yes.
0401 25 Q If we can go to the next page, Forensic Evidence,
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1 you say that:
2 "Since the trial there has
3 been one change in the forensic evidence
4 and one qualification ...",
0401 5 "... the change is that David
6 M | gaard's secretor status is now known
7 to be positive; that he is a secretor
8 L
9 and:
0401 10 "Second, there is now
11 stronger evidence ...",
12 about contam nation. And so basically that's,
13 woul d that be removing it fromthe m x?
14 A It pretty nmuch does, | believe.
04:02 15 Q Go to the next page. Now you take sonme tine in
16 your argument to deal with, you've got Reference
17 Case Materials, these would be the docunments filed
18 and dealing with the Boyd report, and was there
19 any particular reason you were responding to the
04:02 20 Boyd report in your materials?
21 A Umm, it was before the Court.
22 Q And you indicate, here, that -- and we've heard
23 from Professor Boyd and gone through his report --
24 he says:
04:02 25 "The first argument he raises is that
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t here was no opportunity for David
M|l gaard to have commtted the crime
because of the timng involved. This
argument was put to the jury as part of
the theory of the defence and was
obviously rejected. ™

And you go on to say that his argunment is based

on four principal assunptions:
"First, he assumes that Gail MIller left
the house at 7 a.m Il n our subm ssion
that is not likely since she had to be
to work at 7:30."

You go on:
"Al so, other evidence ... suggests that
she usually left ...",

at :
"... 6:45 or so."

And t hen:
"Finally, even the applicant finds it no
| onger convenient to subscribe to this
assunption. In his |atest argument, the
applicant suggests Gail MIler must have
| eft earlier than 7:00 or Larry Fisher
woul d not have had time to assault, rob,

rape and kill Gail M Iller and then be at
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1 Avenue H at 7:07 to attack Ms. (V4)---

2 even if he had a car and drove between

3 t hose two | ocations.™

4 Can you coment on that point?
0403 5 A Well, once (V4)---- (V4)--- showed up and

6 i ndi cated that she was convinced that Larry Fisher

7 had mol ested her shortly after 7:00, for Larry

8 Fi sher to have been involved in the Gail Mller

9 assault you had to nove Gail Mller's tinme of
04:03 10 departure back substantially, which we al ways

11 t hought was likely the case anyway, we didn't

12 t hink she was | eaving at 7:00.

13 Q So do | have this right, that forget (V4)----

14 (V4---'s evidence for a moment -- she came up in
0404 15 August of '"91 | think -- so that the time factor,

16 are you suggesting that in Professor Boyd's

17 analysis the closer you could get Gail Mller's

18 murder to 7:00 as being when David M| gaard, or

19 close to the time he was at the Trav-a-I|leer Motel,
04:04 20 that it would be in David's best interest to have

21 Gail MIller's murder as | ate as possible?

22 A That's correct, yes.

23 Q Because then, the later it was, the nore |likely he

24 could then say he was at the Trav-a-|eer Motel?
04:04 25 A Well, and the less time he would have to make that
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trip.

Ri ght. And so now what you are saying, that in
light of the (V4)--- information, that in order to
say Larry Fisher killed Gail MIller and assaulted
(V4)---- (V4)--- Gail MIller's murder had to be
moved back closer to 6:45 or thereabouts to all ow
M . Fisher to both kill Gail MIller and get to
(V4)---; is that what you are saying?

That was their theory, yes.

And so this is, are you saying that Professor

Boyd's assunption is contradicted by the (V4)---

evi dence then, or the (V4)--- assertion?
That was ny view, yes. Well it would -- if -- if
you accepted the (V4)--- assertion that it was

Larry Fisher that assaulted her, then that pushed
back Professor Boyd's 7:00 hypothesis, and that
was the view that M. Wolch and M. Asper were
advanci ng. It wasn't our view. My view was that
(V4)---- (V4)--- was m staken about her
identification.
Then you tal k about:
"The second assunption ... is that Gai
MIler would not have used the Avenue N
and 20th Street bus stop."

Just generally, we spent some time on this, what
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1 was the significance, if any, of this -- 1 think
2 the allegation was that Gail M I ler would not
3 have been on Avenue N, therefore, it could not
4 have been her who they stopped for directions,
0406 5 etcetera, that if she was on Avenue O, then that
6 sort of disproves the Crown's theory of the case.
7 A Well, going on the basis of the statements that
8 t hey got stuck in that alleyway beside the funeral
9 home, that would have put them on Avenue N. That
0406 10 woul d have meant she would have to come out of her
11 buil ding which I think faced onto Avenue O, go to
12 the end of the block, cut over to Avenue N and
13 then go to the bus stop on Avenue N going past the
14 funeral honme. | think their view was |ikely that
04:07 15 she was nore likely to go down Avenue O directly
16 from sort of the front door out onto Avenue O and
17 t hen straight down past the church and to the bus
18 stop there. That's what that was about.
19 Q Go to the next page, | think on the time thing you
04:07 20 concl ude here:
21 "I'f Gail M Il er was grabbed someti me
22 after 6:45 but sometinme before the |ast
23 pre-7:00 a.m bus, the car could stil
24 be in the alley entrance when M.
04:07 25 Di ewal d opened the church and be there
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agai n when he went back to his home a
few m nutes | ater. The M | gaard party
could then | eave for the motel, get
their map and be back into the area
stuck behind the Danchuk's at 7:30 to
7:40. Usi ng those time references,

t here was an opportunity for David

M | gaard to have attacked and kill ed
Gail MIller."

And that would have been your response then to

Prof essor Boyd's suggestion that it was not

possi ble for himto have been invol ved?

Yes.

And | think the end posts, if I can call it that,

were the known times, or the nore certain times,

the time that Gail MIler heft her house, 6:45,

and the time that the M| gaard vehicle was at the

Danchuks, which I think was 7:30 to 7:407

Yes.

Go to the next page, you raise an issue about:
"Professor Boyd also raises a number of
ot her concerns.

He indicates that since no
bl ood was seen on David M| gaard's

cl othes by the Danchuk's, there couldn't
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have been bl ood there. It should be
not ed, however, that Al bert Cadrain said

t hat when David M | gaard opened his coat

he saw the blood. The position that
Cadrain said he saw the bl ood on the
pants and shirt, would have been covered
when the coat was cl osed.”

And again, would this be in response to the

suggestion that because the Danchuks and

Rasmussens didn't see blood, that Cadrain was

therefore lying?

Yes, or m staken.

' m sorry?

The suggestion by Professor Boyd that the blood

couldn't have been there and that Cadrain was

ei ther m staken or |ying.

Then the next page, you say here:
"Professor Boyd also indicates that Ron
Wl son's recantation is credible. Wth
the greatest respect, this court is in a
better position than Professor Boyd to
consi der whether or not that is so."

And then | take it that's referring to what we've

al ready touched on, the evidence that M. W/ son

gave at the Supreme Court?
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1 A Yes.

2 Q And then lastly:

3 "Finally, Professor Boyd indicates that

4 in his view, Larry Fisher is likely
0410 5 responsi ble for the murder. Wth the

6 greatest respect, his reasoning here is

7 hi ghly specul ative and his concl usions

8 have very little basis in fact."

9 And can you el aborate on that?
o410 10 A Well, the previous paragraphs indicate why I

11 t hought his factual assunptions were wrong and the

12 inference therefore, inferences that he was

13 therefore drawing from them would be wrong too.

14 Q Now, Professor Boyd | think has said that was his
0410 15 vi ew and he now has been confirmed to be right in

16 l'ight of the DNA evidence and the conviction.

17 What was your concern, with his process as opposed

18 to his result, or --

19 A Well, no, | nmean, the problem with the Boyd report
0410 20 was he selects a view of the evidence nost

21 favourable to the position he wants to arrive at

22 which was it couldn't have been David Ml gaard, it

23 had to be Larry Fisher, and then reasons from

24 there. You take the evidence as it is and deal
0411 25 with it as it is as opposed to taking the best
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view you can and trying to argue your way past

t hat .

Go to page 368, there's a heading here, Theories

of the Applicant that Police Fabricated Evidence.

Was it your view that that was an issue that was

advanced before the Supreme Court by counsel for

David M | gaard?

Well, that -- that was nmy understandi ng of what

t hey made of that summary docunment, that this was

in fact a script that they would use to get the

witnesses to put David Mlgaard into it.

And you say here:
"I n order to account for the evidence of
Al bert Cadrain, Ron W I son and Nicole
John given at trial and at the
reference, the applicant puts forward
the proposition that the police made up
t hese stories and then somehow
mani pul ated or coerced these three
persons into giving this evidence at
trial. I n our subm ssion, this theory
is not borne out by the evidence."

So would this be the response to the Mackie

summary and evidence from these wi tnesses about

how the police treated thent?
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1 A Yes.

2 Q Go to the next page, you talk -- sorry, just go

3 back. You then discuss the evidence of the

4 wi t nesses, and | think Ron W1l son was the only one
0412 5 who said he was mani pul ated or coerced by the

6 police, and then down at the bottom you say:

7 "...but when pressed, can't say how this

8 mani pul ation or coercion occurred. He

9 admts the police treated himwell, did
0413 10 not threaten him or scare him did not

11 tell himto lie or force himto do so."

12 And | take it, was that -- can you tell us the

13 significance of the evidence of WIson, John,

14 Cadrain about their treatment by the police in
0413 15 trying to assess whether the police coerced and

16 mani pul ated t hen?

17 A Well, again, | nmean, the allegation was made that

18 the police coerced the witnesses, fed themthis

19 evi dence and got themto testify against David
0413 20 M| gaard. Well, if you are making those

21 al | egations, one would expect you could point to

22 sonme evidence of that having happened and Ron

23 W | son, who was the principal author of the

24 coercion allegations, couldn't say how that
0413 25 happened, he had no idea how the police coerced
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1 him  Well, you know, that does sort of weaken
2 your allegations of coercion.
3 Ni chol John's view was she had
4 been treated well and Al bert Cadrain, well, of
0414 5 course Albert went into the police hinmself and his
6 claim was that they didn't believe him and
7 harassed hima bit over that.
8 Q If we can go to the next page, there's a comment
9 here about it, you say:
0414 10 "During the reference case hearing nuch
11 was made of an unidentified menmo that
12 was found on the prosecutor's file..."
13 And | take it that's the Mackie summary; correct?
14 A Yes.
0414 15 Q "Wth the greatest respect to the
16 Applicant's subm ssion to the contrary,
17 this meno does not support the
18 conclusion that the police forced or
19 mani pul ated the wi tnesses into |lying.
0414 20 The material contained therein is
21 equal ly consistent with the police using
22 what they knew to conme up with sone
23 t heories that m ght assist in providing
24 other | eads to pursue in questioning
04:14 25 t hese or perhaps other witnesses. This
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0414 5

04:15 10

11

12

13

14

04:15 15

16

17

18

19

04:15 20

21

22

23

24

04:15 25

Murray Brown
by Mr. Hodson
Vol 181 - Tuesday, September 12th, 2006

Page 37816

is a normal process in police
investigations. Additionally, sone of
the informati on contained in that
document was already known to the
police."
You go on:
"The guess about purse snatching was a
reasonabl e one given the fact that Gai
MIller's purse was taken and left in a
trash can near the scene of the nurder."
And go on to discuss that.
"I n our subm ssion, there is no evidence
to support the theory propounded by the
applicant that this docunent is the
sinister recipe to be followed when
forcing Ron WIlson and Nicole John to
create evidence against David M| gaard.
What this note doesn't
contain is just as interesting as what
it does. If this is the recipe for the
story the police are going to force the
wi tnesses to adopt, it is a pretty thin
reci pe. The alleged stories contained
therein contain little or no detail and

are hardly conplete. Additionally, if
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1 this is what the police are going to
2 force the witnesses to agree to it seens
3 to | eave out an awful |ot of the facts
4 that were later given to by Nicole John
0415 5 and Ron Wlson in their statements and
6 evidence. There is no mention of the
7 break in at Ayl esbury, the knives in the
8 car, the "stupid bitch" remark, Nicole
9 John being hysterical when Ron W I son
0416 10 got back to the car, the confession by
11 David M| gaard with respect to "having
12 fixed her" when he got back into the
13 car, the incident involving the makeup
14 bag, the confessions at the bus station
0416 15 in Calgary or the conversation between
16 Ni col e John and Ron W I son in Cal gary.
17 There was also nothing in there with
18 respect to Nicole John witnessing any of
19 the events involved in the attack on
0416 20 Gail Mller.
21 If the police were going to
22 invent a story for these witnesses it is
23 reasonable to assume they would have
24 invented a better one to explain the
0416 25 curious condition of the clothes with
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1 t he knife wounds through the coat but
2 not through the dress. This was
3 somet hing that begged for an
4 expl anati on. If they were going to
0416 5 invent a story to feed to the witnesses,
6 it's reasonable to assunme that the
7 confessions made by David M| gaard woul d
8 have been a good deal nore specific and
9 woul d not have included the suggestion
0416 10 t hat he thought she would be alright.
11 If they were going to invent a story to
12 give to the witnesses why would they
13 invent the story of them getting stuck
14 during the course of making a U turn, a
0416 15 story which doesn't seemto fit with
16 much of the other evidence?
17 And finally, if the police
18 made up the story and coerced Nicole
19 John and Ron Wl son into adopting it,
0417 20 t hey nmust have al so been successful in
21 coercing David M| gaard into adopting
22 this story too. David M | gaard al so
23 adm tted di scussing doing breaking and
24 enters and purse snatching to raise
0417 25 money for their trip, driving around
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1 t hat particul ar nei ghbourhood in
2 Saskat oon, nmeeting a woman on the street
3 to ask for directions, getting stuck,
4 | eaving the car with Ron Wl son, the two
0417 5 of them separating for an indeterm nate
6 period of time, him changing clothes at
7 t he Cadrain house and, him throwi ng the
8 makeup purse or conmpact out of the
9 wi ndow on the way to Rosetown."
0417 10 Again, that's a |l engthy subm ssion, but does that
11 summari ze your views about whether or not the
12 Macki e summary was part of some fabrication or
13 m sconduct by the police?
14 A Yes.
0417 15 Q Just on that latter point about, if | can just
16 scroll back up, are you saying that because what
17 it was alleged W I son and John were scripted to
18 say from the Mackie summary happened to be
19 evidence that M. Ml gaard also told his counsel
0418 20 M. Tallis, that if the script was used to coerce
21 W Il son and John, then it must have been used to
22 coerce Mlgaard to say the same things to his
23 counsel, is that the essence of what you are
24 sayi ng?
0418 25 A That's right, yes.
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1 Q Or the other way around, that since some of what
2 was in WIlson and John's statenment was
3 corroborated by M. Ml gaard through M. Tallis,
4 t hat that would suggest it was not?
0418 5 A Well, it leads to that. | f that was a script,
6 then David M| gaard nust have been part of the
7 play. Since he wasn't, and since he did not give
8 that information to the police, he gave it to his
9 | awyer, it would tend to suggest that that was not
o418 10 a script.
11 Q If we can go to page 374 and deal now with the
12 Larry Fisher subm ssions, go to the next page, |
13 t hink you characterize these two arguments.
14 "First, he..."
0419 15 And | think you are referring to M. Wbl ch,
16 "...suggests that if defence counsel at
17 trial knew about the three sexual
18 assaults occurring in that area and that
19 Larry Fisher ultimately pled guilty to,
0419 20 the one occurring in January involving
21 Ms. (V9)---- and the incident occurring
22 the sanme day at Avenue H., it would have
23 made a big difference to the trial
24 outcome. The second aspect of this
0419 25 argument is that the evidence avail able
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1 since 1971 clearly shows that Larry
2 Fisher is guilty."
3 And if |I've got that right, you broke it down
4 into two parts, the first one would be is at the
0420 5 time of trial what was known by the police was
6 t hree unsol ved rapes, the (V9)---- conplaint and
7 the (V4)--- incident, it wasn't known at that
8 time that M. Fisher was the perpetrator,;
9 correct, and you're saying okay, is there
0420 10 anything there with respect to that, and the
11 second aspect is that since 1971 it's known that
12 Larry Fisher is guilty, sort of a second issue,
13 with the know edge that canme |ater, was there
14 some m scarriage of justice; is that correct?
0420 15 A That's correct, yes.
16 Q And just so that we're clear, the (V9) (V9)----
17 assault was one that occurred | think a week or so
18 earlier that had | think been near Avenue Q and it
19 was | think an attenmpted assault or an encounter
0420 20 for which no one was ever arrested or charged, but
21 it was alleged I think by M. Ml gaard or by his
22 counsel that she would have been assaulted by M.
23 Fi sher or may have been; is that why that's
24 included in there?
0421 25 A Il -- well, I"mnot sure that it's necessarily
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1 Larry Fisher that was responsible for that. I

2 think the issue was that if that information had

3 been avail able to Justice Tallis, he could have

4 used it to try and indicate that no, no, there was
0421 5 sonmebody el se on the loose in that area when David

6 M | gaard wasn't in Saskatoon that was commtting

7 t hese assaults.

8 Q So when we go into the failure to disclose,

9 prejudicial to the defence at trial, what we're
0421 10 tal king about is the various assaults commtted by

11 an unknown perpetrator?

12 A That's right.

13 Q And you say:

14 "...it is clear these were not disclosed
0421 15 to M. Justice Tallis. However, in our

16 subm ssion that doesn't mean much by

17 itself. The applicant has to show how

18 failure to disclose that information

19 hi ndered Justice Tallis in defending
0421 20 David M Il gaard or how it would have

21 assisted himin that task."

22 And then you go on to talk about the affidavit of

23 Di sbery, you say:

24 "Wth the greatest respect ... the
0422 25 affidavit is largely meani ngl ess since
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1 it doesn't say how such information
2 could be used..."
3 And then you say here:
4 "It is interesting to note in this
0422 5 regard that despite the fact he had
6 anpl e opportunity to do so, counsel for
7 the applicant failed to ask Justice
8 Tallis how he would have made use of
9 such information to defend David
0422 10 M | gaard. We suggest that it is a very
11 telling om ssion and makes it very
12 difficult for the applicant to credibly
13 argue that failure to disclose this
14 information had any significant inpact
0422 15 on his defence."
16 And can you just coment on that suggestion?
17 A Well, M. Wl ch and M. Asper had the opportunity
18 to interview Justice Tallis in Decenber of 1991.
19 They |ikely knew what he had to say or could say
0423 20 when exam ning himin the Supreme Court. When |
21 exam ned Justice Tallis in the Supreme Court, |
22 had no i dea what he was going to say because |
23 hadn't seen the federal information and M. Wl ch
24 and M. Asper had not provided ne with any
0423 25 information with respect to what he could say, so
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all | could do is go by sort of the significan
aspects of the case against David M| gaard and
and find out what in particular was said about
t hose things, and, quite frankly, had | renmenmb
to ask him what use he m ght have made of that
information, | would have asked him but | did
remenber to do that.

And so what was the significance to you that t

guestion was not asked and that he did not hav

opportunity to answer, the use that would be made?

Well, given the fact that they were placing a
great deal of weight on the fact that he could
have used this information, my suspicion was t
he told them he couldn't do nuch with it or it
woul dn't have been that hel pful.

And why do you --

That was my suspicion at the time.

And why do you say that or why do you have that

suspicion?

Well, if the answer had been positive and help
to the M| gaards, M. Wbolch would have brought
out .

And can you tell us what would have been the
significance and rel evance of M. Tallis' evid

before the Supreme Court as to what use he cou
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1 have made if these five assaults had been
2 di scl osed to hinm?
3 A Well, it goes to the issue of the continued
4 conviction being a m scarriage of justice.
0424 5 Q Ckay. Let me back up. | think at this time, at
6 the time of M. Mlgaard's trial, there would be
7 five unsolved crinmes; correct, and so --
8 A Well, you are including (V4)--- and (V9)----7?
9 Q (V9)----, yes.
0425 10 A Were there -- okay, sorry.
11 Q Sorry, there was the three -- the three -- two
12 assaults and one attenpted assault that M. Fisher
13 was convicted of at a | ater date.
14 A Yes.
0425 15 Q So those three, you've got the (V9)---- and
16 (V4)--- assaults for which no one has been
17 convicted now?
18 A That's correct, yes.
19 Q Those are the five assaults, and | think the
0425 20 guestion is has there been a m scarriage of
21 justice if those were not disclosed -- | think the
22 argument was made was those were not disclosed to
23 M. Tallis and, if they had, they would have had a
24 significant effect on the jury.
0425 25 A Yes.
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1 Q And therefore there's a m scarriage of justice.

2 A That's correct.

3 Q And your view was, well, there's no evidence from

4 M. Tallis as to what he would have done with that
0425 5 and how he woul d have put that evidence before the

6 court and whether in his view it m ght have

7 affected the case he put forward; is that correct?

8 A Yes.

9 Q And the fact that | think you are telling us that
0426 10 counsel for M. Ml gaard had an opportunity to

11 interview M. Tallis where you didn't, that you

12 assunmed that, in your view, that evidence was

13 i mportant, that by not asking the question you

14 assumed that the answer would not have been
0426 15 favourable to David M| gaard's position; is that

16 right?

17 A That's correct.

18 Q Then go to the (V4)--- attack, you say:

19 "...it is very unlikely defence counse
0426 20 woul d want to bring this out during the

21 course of the murder trial."

22 And again, are you specul ating about what use

23 woul d have been made because there was no

24 evi dence on that?
0426 25 A Well, the difficulty -- well, (V4)---- (V4)---,
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1 "' m not sure that anyone coul d have brought that
2 evi dence out given that she wasn't able to
3 identify anybody at that particular time, but
4 David M | gaard was in a car, he's already accused
0427 5 of one sexual assault against a wonman, now you've
6 got anot her sexual assault and you are going to
7 bring that evidence in. \When you don't have
8 someone else to clearly point to, | don't think
9 you need more m sconduct in a case |like that,
0427 10 unl ess you can clearly show somebody else is
11 responsi bl e.
12 Q And was it your view that the perpetrator of the
13 (V4)--- assault was sonmeone different than the
14 person who had killed Gail MIler due to the
0427 15 timng and the circunstances?
16 A Yes.
17 Q Go to the next page, down at the bottom these are
18 the (V1)- (V2)----- and the (V3)------ attacks, so
19 these are the three, two rapes and one attenpted
0428 20 rape in the two or three nonths prior to Gail
21 MIller's murder. You say:
22 "...it is of inmportance to note that at
23 the time of David M| gaard's trial, the
24 police did not know who commtted these
04:28 25 attacks or that they were comm tted by
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1 t he same person. I n our subm ssion,

2 it's not surprising that Crown

3 prosecutor, Bobs Caldwell did not see

4 the relevance of these attacks to the
0428 5 M | gaard murder.

6 First, these were sexual

7 assaults, not murders and not purse

8 snatching. At that time the police did

9 not know they were commtted by the same
0428 10 person or that the culprit lived in the

11 nei ghbour hood where Gail Ml er was

12 mur der ed. What they did know was that

13 two of these attacks were comm tted

14 eight to eleven bl ocks away from where
0428 15 Gail MIler was murdered and were two to

16 three months earlier. The third attack

17 was on the other side of town two nmonths

18 earlier. I n our subm ssion, the

19 applicant's suggestion that these events
04:28 20 shoul d obvi ously have been disclosed to

21 Justice Tallis amounts to little nore

22 t han saying that every unsol ved sexual

23 assault by someone who was a stranger to

24 the victim should have been disclosed to
0428 25 Justice Tallis in preparation for this
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1 case. Once again, the Applicant failed
2 to ask the nmost inmportant question in
3 this regard of Justice Tallis. He
4 failed to ask how this know edge woul d
0429 5 have assisted in defending David
6 M | gaard. Again we submt, that is a
7 telling omssion. There is no obvious
8 connection between these two to three
9 mont h ol d rapes and what was clearly a
0429 10 rape, robbery and nurder. G ven the
11 | ack of relevance or connection these
12 unsol ved crimes had to the Ml er
13 murder, it's questionable whether this
14 information could even have been
0429 15 adm ssible at trial."
16 Can you just comment on that |ast remark, about
17 adm ssibility at trial? What was your Vview,
18 again in 1992, as to whether or not in 1970 these
19 ot her assaults would have been adm ssi bl e at
0429 20 David M| gaard's trial?
21 A Wel |, absent having any idea who commtted them,
22 or being able to denmonstrate some connection to
23 the Gail M ller event, it becomes difficult to
24 show even the degree of relevance necessary for
0430 25 defence counsel to admt that evidence in ny view.
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1 Q And | think you told us earlier that the standard
2 for defence counsel is |ower than prosecution in
3 putting in simlar fact evidence?
4 A Oh, absolutely, and, | nean, yeah, there's no
0430 5 suggestion that the Crown could have obtained that
6 ki nd of evidence or put it in at a trial.
7 Q And so you are saying you are not sure if it would
8 have been adm ssi bl e?
9 A Well, | mean, again, | go back to the notion that
04:30 10 even defence evidence has to have some rel evance
11 and until you know who's commtted these and can
12 somehow connect it to this case, for example, if
13 t hey had known it was Larry Fisher and he's |iving
14 in the same building as Shorty Cadrain, then you
0430 15 have a bit of relevance you could bring that in,
16 but, | mean, what distinguishes these from any
17 ot her stranger rape that m ght have happened in
18 t hat area around that time and that Larry Fisher
19 wasn't convicted of.
0431 20 Q And woul d you have, putting on your prosecutor hat
21 for a monent, what was your view as to whet her
22 putting the evidence in of the unsolved rapes,
23 given the other evidence on the record agai nst M.
24 M | gaard, whether that would have been favourable
0431 25 or not to his position?
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1 A | don't think it would have affected the jury's

2 consi deration of the case one bit. At that point

3 you had Ron Wl son's evidence, the incident with

4 Ni chol John -- or the evidence of Nichol John and
0431 5 the way that went in, plus you had the words out

6 of David M| gaard's own nmouth as reported by

7 Lapchuk and Mel nyk.

8 Q And so again, | wouldn't m nd your views or

9 comments on whether in |light of that evidence and
0432 10 the fact that M. Ml gaard did not testify for

11 reasons that we've heard, in your view, as a

12 prosecutor, would evidence of unsolved rapes in

13 t he mont hs prior suggesting that that was the

14 person who commtted the Gail M I ler rape, would
0432 15 t hat necessarily be favourable to M. Ml gaard's

16 position or could you see circunstances where it

17 m ght be favourable to the Crown?

18 A Well, | don't know how it would be favourable to

19 the Crown, but it doesn't --
04:32 20 Q Sorry, unfavourable to M. M lgaard is how | maybe

21 shoul d have put it.

22 A Well, unless you can put M. Ml gaard in Saskatoon

23 at the time these events happened, | don't know

24 how it would be unfavourable to him Al it -- |
04:33 25 suppose, you know, it throws up a little dust, but
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1 at the end of the day he had to confront the
2 evi dence that positively tied himto the event.
3 Q And | guess --
4 A And that was the problem
0433 5 Q And given the fact that he did not testify and did
6 not, at least in a direct way, confront the notel
7 room evidence and the Ron W I son evidence, did
8 that -- what |'m wondering, your view as to
9 whet her that maybe made it difficult to put
04:33 10 forward an alternate perpetrator theory?
11 A Well, nmy view frommy years of experience is that
12 any time the Defendant doesn't testify and say |
13 didn't do it, it becomes difficult to put forward
14 any defence, and certainly if he's going to say,
04:33 15 well, it had to have been somebody else, | suspect
16 the jury is going to want to hear him first say,
17 well, it wasn't nme.
18 MR. HODSON: | see it's 4: 30,
19 M . Comm ssioner.
04:34 20 (Adj ourned at 4:34 p.m)
21
22
23
24
25
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