Page 37213

Comm ssion of Inquiry
Into the W ongf ul
Conviction of David Ml gaard
before
THE HONOURABLE MR. JUSTI CE

EDWARD P. MacCALLUM

R I S b b b S S S S S R R S S S b b i b e e S S S S S I e i b S S S

Transcri pt of Proceedings

and
Testi mony before the Conm ssion
sitting at the
Del ta Bessborough Hotel at

Saskat oon, Saskat chewan

R S I S b S b b I S S S S b b b S S I R i e S b i e S S S S I S i b S S

On Thur sday, Septenmber 7th, 2006
Vol ume 179

| nquiry Proceedi ngs

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Appearances
Milgaard Inquiry
Vol 179 - Thursday, Sept 7, 2006

Page 37214
Comm ssion Staff:
M . Douglas C. Hodson, Comm ssi on Counsel
Ms. Candace D. Congram, Executive Director
Ms. Sandra Boswel |, Document Manager
Ms. Kara |sabelle, Docunment Assi st ant
Support Staff:
Ms. Irene Beitel, Clerk to the Comm ssion
Ms. Karen Hinz, CSR, and Official Q B. Court Reporters
M . Don Meyer, RPR, CSR, CRR, CBC
M . Hugh Esson, Security Officer
M . Jay Boechl er, I nl and Audi o Techni ci an

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Appearances
Milgaard Inquiry
Vol 179 - Thursday, Sept 7, 2006

Page 37215

Appear ances:

Ms. Lana Krogan-Stevely, for Government of Saskatchewan
Ms. Cat herine Knox, for M. T.D.R. (Bobs) Cal dwell
M. Garrett Wlson, QC., for M. Serge Kujawa

M. Rick Elson, Esq., for the Saskatoon Police Service
M. Chris Boychuk, Esq., for M. Eddi e Karst

M . Bruce Gi bson, Esq., for the RCMP

M.

David Frayer, Q C. and Ms. Jennifer Cox,
for Mnister of Justice
(Canada), The Hon. Vic Toews
M . Marshall Hopkins, Esq., for Justice Calvin Tallis

(Retired)

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Index of Proceedings
Milgaard Inquiry
Vol 179 - Thursday, Sept 7, 2006

Page 37216

| NDEX OF PROCEEDI NGS

DESCRI PTI ON: PAGE:

DONALD MURRAY BROWN, conti nued

BY MR. HODSON 37217

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37217
1 Transcri pt of Proceedings
2 (Reconvened at 9:01 a.m)
3 COMM SSI ONER Mac CALLUM: Good nmor ni ng.
4 ALL COUNSEL: Good mor ni ng.
5 DONALD MURRAY BROWN, conti nued:
6 BY MR. HODSON:
7 Q Morning, M. Brown. W left off yesterday going
8 t hrough just what information Saskatchewan Justice
9 received, and I now want to turn to February 1990.
09:03 10 And we know from the record
11 t hat on February 26th, 1990, M. Wblch received a
12 phone call from soneone who identified hinself,
13 apparently, as Sidney W Il son and gave information
14 about Larry Fisher, and you are famli ar
09:03 15 generally, are you, with Sidney WIlson and the tip
16 that raised the name Larry Fisher in February
17 19907
18 A Yes.
19 Q And the evidence that we have heard is that, upon
09:03 20 receiving this information, | believe it was M.
21 Asper tel ephoned and wrote to Eugene WIllianms with
22 this information, indicating that the M gaard
23 group had received informati on suggesting Larry
24 Fi sher was the perpetrator of Gail Mller's
09:04 25 murder, and thereafter M. WIIliams engaged Rick
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1 Pearson of the RCMP to investigate that matter.

2 Can you tell us, do you recall when and how you

3 personally woul d have became aware of the fact

4 t hat a new suspect was introduced into the federal
09:04 5 application? And | appreciate that we're going

6 back a nunber of years, but do you remenber how

7 you became aware that this was a new ground?

8 A | recall that | |earned about that through the

9 news media. We weren't provided with advance
09:04 10 information or anything like that.

11 Q Just to assist on that, and I'll take you through

12 these media articles in a nmonment, in May of

13 1990 -- in May of 1990 there was a newspaper

14 report that identified the fact that the RCMP was
09:05 15 i nvestigating another suspect, and then in June of

16 1990 | think the CBC identified Larry Fisher by

17 name, and a nunber of media outlets did as well.

18 And so would that have been when and how you

19 became aware of the fact that part of David
09:05 20 M | gaard's application to the Federal M nister

21 included an allegation that Larry Fisher was the

22 per petrator?

23 A Yes. That would have conme out, nmy recollection

24 is, certainly before the first application was
09:05 25 deci ded, so 1990 woul d probably be correct.
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1 Q And is it correct, sir, that according to your
2 recollection, then -- or do you have any know edge
3 or recollection as to whether anybody from Feder al
4 Justice would have contacted Saskatchewan Justice
09:05 5 to informthem that a new ground had been
6 advanced, and that was namely that there was
7 anot her all eged perpetrator?
8 A | don't recall talking to anyone from Justice with
9 respect to that. Ell en Gunn m ght have, the
09:06 10 deputy m nister m ght have, but | don't recal
11 doing it nyself. | was usually talking to Eugene
12 WIlianms.
13 Q Ckay. | f Saskatchewan Justice had been made
14 aware, let's say in March-April-May of 1990, if
09:06 15 Saskat chewan Justice had been informed by Federal
16 Justice that a new suspect was being investigated
17 is that something you think you personally would
18 have become aware of ?
19 A At sonme point, yes, | -- if Ellen Gunn had been
09:06 20 told, I"msure she would have passed that on to
21 me, there would be no reason for that to be kept
22 secret.
23 Q And can we take it from that that, at |east based
24 on your best recollection, that Saskatchewan
09:06 25 Justice likely first became aware of this new
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1 suspect being investigated through the media?
2 A That's -- that's how | became aware of it.
3 Q Okay.
4 A | suspect probably she did too.
09:06 5 Q Okay. And --
6 A Excuse me, this little speaker device isn't
7 wor ki ng, and |I'm having some trouble hearing you.
8 Q OCkay, thanks.
9 A The sound is bouncing off everything.
09:07 10 Q Test! s that better? |'m wondering if -- |
11 think they may need to replace the cable, M.
12 Comm ssi oner . You can't hear me, M. Brown, very
13 wel | ?
14 A Well, | can hear you, but | have to sort of strain
09:08 15 to do it because the sound is reverberating.
16 MR. JAY BOECHLER: | can turn it up a bit
17 nor e.
18 COW SSI ONER MacCALLUM:  Wbould you like to
19 pass this one to him? | don't need that.
09:08 20 MR. HODSON: And then maybe at the break --
21 COMM SSI ONER MacCALLUM:. Sure, that woul d
22 be fine.
23 MR. HODSON: Try that. s that better?
24 A That's better, yes.
09:09 25 MR. HODSON: Okay, thank you.
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1 BY MR. HODSON:
2 Q So, just back on this investigation, | think what
3 we have seen in the record -- maybe we could call
4 up 001810 -- and this is a letter, it's dated
02:09 5 March 1990, | think we've identified it as being
6 March 1 of 1990. And this is the letter from M.
7 WIlliams to Sergeant Pearson confirm ng his
8 instructions to investigate the matter, and is
9 this a letter that you may have received in the
09:10 10 course of the reference case? | don't propose to
11 go through it in detail.
12 A We may have. | don't recall. |f we had got that,
13 it would have been during the course of the
14 reference, not beforehand.
09:10 15 Q And is it fair to say that Saskatchewan Justice
16 had not been consulted, nor would it have been
17 involved in any way, in the engagement of the RCWMP
18 by Federal Justice to investigate Larry Fisher as
19 t he perpetrator of the Gail M Iler nurder?
09:10 20 A That's correct.
21 Q And | think you've told us that you would have
22 become aware of that engagenent |ikely through the
23 medi a?
24 A Probably, yes.
09:10 25 Q We touched on this a bit yesterday, and | think
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37222
1 you've told us that from a constitutional
2 perspective, that Saskatchewan woul d not have had
3 concerns with the Federal Justice |awyers, as part
4 of the 690 process, engaging the RCMP to
09:11 5 investigate Larry Fisher as the perpetrator of
6 Gail MIler for their purposes; is that correct?
7 A That's correct, yes.
8 Q And | think you told us, then, that you would rely
9 upon that investigation to discharge your duty,
09:11 10 your provincial duties, as far as the
11 investigation into the death of Gail Mller?
12 A Yes.
13 Q And what was your understanding or what is your
14 under standi ng of the nature and extent of the RCWMP
09:11 15 i nvestigation conducted on the first application
16 into Larry Fisher?
17 A Well it was our understanding that they would do a
18 conpl ete investigation of the Larry Fisher
19 all egation to determ ne whether there was any real
09:11 20 evi dence connecting himto the Gail M Il er nurder.
21 Q And did you ever receive any information to
22 suggest that the investigation was anything other
23 t han what you understood it to be?
24 A No.
09:11 25 Q And if we can just get that letter back up, just
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1 so we're clear, did Saskatchewan Justice at any
2 poi nt, then, becone involved in directing Sergeant
3 Pearson or the RCMP in their police investigation
4 as part of the first application?
0912 5 A No .
6 Q If we can go to 004815. This is March 15th, 1990,
7 this is a newspaper article in the StarPhoenix,
8 and | believe this is where the issue of the
9 bone- handl ed hunting knife was raised. And there
09:12 10 is a quote here, | think from M. Asper, it says:
11 "There's also the question of
12 a mssing knife. A doubl e-edged
13 bone-handl ed knife with a 7.6 centimetre
14 bl ade was found near MIler's body on
09:12 15 t he day of the murder. But it
16 di sappeared before the prelimnary
17 hearing. A second knife was found in
18 the spring when the snow nelted. It was
19 si ngl e- edged.
09:13 20 Asper said it would be
21 "hel pful' if it could be shown that the
22 second knife presented by the Crown
23 wasn't the murder weapon.”
24 And then it goes on to talk about it. And we've
09:13 25 heard a fair bit of evidence, this Comm ssion,
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1 about this bone-handled hunting knife; do you
2 recall this being an issue at the Suprenme Court
3 reference or do you recall |ooking at this at
4 all?
0913 5 A Well, certainly there was evidence that there was
6 a bone-handl ed hunting knife, and | believe it was
7 seen by the people in the car when they were
8 driving up to Saskatoon. | can't say that it
9 became a huge concern during the Supreme Court
09:13 10 reference. It seemed to me, at that point, that
11 there was already one too many knives to be
12 concerned with.
13 Q Okay. Let me just, if | mght assist, inform you
14 a bit about some of the evidence relating to the
09:14 15 two knives; that there was evidence, | think from
16 M. Caldwell and fromlan Oiver, that in the
17 course of the Gail Ml ler investigation, | think a
18 nunber of weeks after the body was found or after
19 the murder, |ocated in the back alley within --
09:14 20 can't recall -- a short distance from the body
21 t hey found a bone-handled hunting knife on the
22 bottom of the fence, | think with a conmpass in it.
23 It was retained by the police, | think the
24 evidence of M. Caldwell was that it was brought
09:14 25 to the prelimnary hearing, it wasn't tendered as
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1 an exhibit |I don't believe. M. Tallis questioned

2 wi t nesses about that knife at the prelimnary

3 hearing, it was not put forward by the Crown as

4 bei ng the murder weapon or as an exhibit, and the
09:14 5 evi dence we heard from M. Caldwell and M. -- |

6 believe, and M. Tallis, is that at trial it was

7 brought there, it wasn't tendered because the

8 Crown did not rely upon it, and M. Tallis,

9 think, testified that he did not want to introduce
09:15 10 a second knife at the hearing, and so that's from

11 t he Crown end.

12 And | think there, as well,

13 was evidence, certainly in statements of Ron

14 Wlson in 1990, | think he told Eugene WIIlianms
09:15 15 that he recalled that David M| gaard had a

16 bone- handl ed hunting knife that, | think, differed

17 in description than the bone-handl ed hunting knife

18 found in the back alley. But, as | say, that's

19 just a quick summary.
09:15 20 Back to this article. Do you

21 recall considering an allegation that there was

22 somehow a m scarriage of justice or sonmething

23 i mproper done by the police or M. Caldwell in how

24 they dealt with a knife found by the police in the
09:15 25 back alley, and in particular that it was, it says
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here 'di sappeared', but somehow it was disposed of
i mproperly or not provided to the defence?

No, | don't recall us getting involved in any kind
of search for the knife, consideration of the

kni fe.

And if in fact, and it's not necessarily in this
article, but | think we see this later in other
docunents, the suggestion that the Crown

del i berately disposed of this second bone-handl ed
hunting knife and didn't introduce it and that
this bone-handled hunting knife would have been
evi dence favourable to David M| gaard at the
trial. If that allegation were true, that the
Crown had deli berately disposed of evidence that

m ght affect the verdict, would that be something
t hat m ght prompt the province to re-open the

i nvestigation?

Well, | mean, aside fromthe fact that | don't
know how putting nore knives in David M| gaard's
hands is going to help himat trial. As | say, |
think there was already one too many for Justice
Tallis to deal with, but if there's some basis to
suggest that somebody is doing something nefarious
in getting rid of this knife, then that's a

concern to us, but there was no suggestion of
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t hat .

And again, are you telling us that that was not
somet hi ng that Saskatchewan Justice concluded at
any point, that there was -- that there was nmerit
to this ground or that this ground was even
advanced to you?

Well, it certainly wasn't advanced to us. Again,
this would have been something we would have

di scovered by reading the newspapers. At that

poi nt, you know, again the federal government was
investigated, they would | ook at that and if they
determ ned there was anything to it, |I'm sure they
woul d have done somet hi ng about it.

Go to 015979, and this is a May 4 -- sorry, My
11th, 1990 news article, and I think this article
may be from the Free Press in Wnnipeg and | think
the story was carried el sewhere, and the headli ne,
RCMP reopen man's murder case. It says:

"The RCMP are investigating a
suspect they believe may be responsible
for a murder that a W nni peg man was
convicted of 21 years ago.

W nni peg MP John Harvard told
t he Conmons justice commttee yesterday

the investigation, which has been going
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1 on for the last two nonths, involves a
2 man now serving time in a Saskatchewan
3 federal penitentiary for rape and
4 assault charges."
09:18 5 And then if we can just go up to the top, it
6 says:
7 "The real killer is serving time in jail
8 in Saskatchewan and (I've been told)
9 that the RCMP have interviewed this man
09:19 10 twice, Harvard said. "What we have here
11 is an investigation on two fronts, but
12 no concrete action has been taken and
13 meanwhile M| gaard remains in jail."
14 And John Harvard was a menber of parliament at
09:19 15 the time who had raised this issue. Are you
16 famliar with John Harvard's general involvement
17 in this matter from review ng the documents?
18 A Well, certainly M. Harvard was an opposition
19 menber who was canpai gning for David M| gaard.
09:19 20 seemto recall that he may actually have written
21 the Mnister of Justice for Saskatchewan as well.
22 | would know that because | would |ikely have been
23 the one that would prepare a draft response for
24 the consideration of the m nister.
09:19 25 Q Okay. The evidence we've heard, | think primarily
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1 from M. Asper, and as well from Sergeant Pearson
2 and a few others, is that the RCMP investigation
3 of Larry Fisher started | think in early March,
4 1990 and there was a desire by Sergeant Pearson to
0920 5 keep that investigation both from M. Fisher and
6 out of the media and | think the evidence we've
7 heard is that in May, 1990 John Harvard raised the
8 guestion with M nister Kim Campbell, | think in a
9 parliamentary commttee meeting, about this
0920 10 investigation and it then became public, | think
11 that's generally the evidence, and so this is the
12 first story indicating that. s it likely that
13 this would have been, either this story or
14 somet hing that, a copy of this or followed this
09:20 15 story, that would have been how Saskat chewan
16 Justice first became aware that there was another
17 per petrator being investigated?
18 A Very probably, yes. Agai n, they subm tted nothing
19 to us in ternms of a request or information.
09:21 20 Q And from Saskatchewan Justice's perspective to
21 | earn then that, and | appreciate that it's done
22 in the context of the 690 application, but to
23 | earn that the investigation into the death of
24 Gail MIler and another suspect is being
09:21 25 i nvestigated by the RCMP, did that cause you
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37230
1 concern, to learn about it that way?
2 A | don't know that it caused us concern to |earn
3 about it that way. My recollection is he was of
4 some consi derable interest to us because |
021 5 gat hered up the Larry Fisher files we could find
6 and we | ooked at those.
7 COWM SSI ONER Mac CALLUM: |"m sorry, M.
8 Brown, | wonder if you could keep your voice up,
9 pl ease. Thanks.
09:21 10 A We gathered up the Larry Fisher files and | ooked
11 over those to see what we had on him and just
12 generally who he was and what his background was.
13 BY MR. HODSON:
14 Q Sorry, that's when you would have become aware of
09:22 15 that investigation?
16 A That's right, yes.
17 Q Yeah. But | guess, sorry, the question is, and
18 maybe you' ve already answered it too, given that
19 the responsibility to investigate the perpetrator
09:22 20 of the Gail MIler murder would be a matter for a
21 provincial police force and fall wunder provincial
22 power, did it cause Saskatchewan Justice any
23 concern to learn that that very matter was being
24 i nvestigated as -- by the RCMP as part of the
09:22 25 federal review process?
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No, that didn't sort of get us terribly upset.

Again, these are allegations made in the course of

this review. W accepted that the federal

government had the authority and indeed the duty

to do the investigation and we were going to wait

until they were finished to see what they canme up

wi th.

And woul d Saskat chewan Justice's position then be

to sinply await their investigation and rely upon

Federal Justice and RCMP to do the investigation

t hat Saskat chewan Justice and Saskatoon City

Police would otherwi se do if there was no 690

application?

That's correct, yes.

If we can go to 004730, and this is a May 1l4th,

1990 article, | believe it's one that is included

in Saskatchewan Justice records, and this relates

to a Dr. Markesteyn. Are you famliar with who

Dr. Markesteyn is?

Yes. He was -- was or had recently been the

medi cal exam ner in Manitoba.

And this article tal ks about Dr. Ferris saying:

"...it is even stranger that,

al t hough Justice Department was given

his report 16 nonths ago, none of the
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1 i nvestigators have ever contacted him

2 "l don't think they really

3 have a reasonabl e excuse for not having

4 at |l east contacted me directly. ' m
0924 5 surprised at that."

6 Asper said he requested

7 Mar kesteyn review the evidence because

8 it appears the Justice Departnment has

9 l[ittle interest in challenging Ferris'
09:24 10 findings."

11 And 1'Il show you sone articles as we progress

12 chronol ogically where there is criticismleveled

13 in the media about the manner in which the

14 Federal Justice |lawyers are review ng the
09:24 15 application, and you would be generally aware of,

16 becom ng aware of those criticisms during the

17 course of the first application?

18 A Yes, we were, and | believe Ellen Gunn was

19 basically staying in contact with sonme federal
09:24 20 officials with respect to our concern that this

21 seemed to be noving fairly slowy.

22 Q And so here, |I'm wondering whether from

23 Saskat chewan Justice's perspective, you've told us

24 t hat you would have been aware of the Dr. Ferris
09:25 25 al l egation and obviously, if that's true, that it
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1 proves his innocence, that would provide the basis
2 at |l east for the province to re-open the
3 i nvestigation; correct?
4 A If it were true, yes.
09:25 5 Q If it were true. And so froma -- fromthe
6 province's perspective, you have in the, | guess
7 the public domain, a report in the media back in
8 1989 that tal ks about Dr. Ferris' conclusions and
9 his opinion that it proves innocence and then
09:25 10 about a year later, or 10 nonths later, a
11 newspaper report that says, from Dr. Ferris that
12 says no one has even contacted him yet, and | want
13 to know from Saskatchewan Justice's perspective,
14 did -- what if any steps did you take or did you
09:26 15 have any concerns, when | say you | nean
16 Saskat chewan Justice, about -- or did you have any
17 concerns about the manner in which this review
18 process was being handl ed based upon what you read
19 in the medi a?
09:26 20 A Well, we were concerned it was nmoving fairly
21 sl owly. In terms of specifics such as Dr. Ferris'
22 compl ai nt about not being contacted, | think by
23 this time, certainly later, and someti ne before
24 the first mnisterial decision in February of '91,
09:26 25 we had been told by the federal government that
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1 there didn't appear to be much to the Ferris

2 report. Again, they didn't get into a | ot of

3 details on that, but we were assured that they had

4 | ooked at it, they had consulted on it and they
0927 5 didn't think there was much there.

6 Q And we touched on this yesterday, | think you

7 testified that prior to Kim Canpbell's February

8 27, 1991 decision, | think you told us that no one

9 from Federal Justice advised Saskatchewan Justice
09:27 10 as to what her decision was going to be; is that

11 correct?

12 A That's correct.

13 Q And so -- but what they did tell you is that with

14 respect to certain matters that were reported in
09:27 15 the media, basically that there's another side to

16 this story and here's generally what it is?

17 A Yes, that's right.

18 Q Just froma -- | suppose from Saskat chewan

19 Justice's perspective, would you agree that having
09:27 20 all egations in the public domain or in the nmedia

21 about i mproper conduct in the investigation and/or

22 conduct of the trial of David M| gaard would be

23 matters that would affect the province and the

24 adm nistration of crimnal justice; is that fair?
09:28 25 A Yes.
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1 Q And the public's perception of whether or not
2 Saskat chewan Justice and Saskatchewan police
3 forces acted properly; is that fair?
4 A That's correct, yes.
09:28 5 Q And | think you told us yesterday that you would
6 be -- or would you be relying to some extent on
7 the Federal M nister's review process to determ ne
8 whet her or not the allegations had merit?
9 A Yes.
09:28 10 Q In other words, that in some respects, the
11 m nister's decision on the first application would
12 have a direct inmpact on provincial interests;
13 woul d you agree with that?
14 A Yes, oh, yes.
09:28 15 Q And that if she concluded a renmedy should be
16 granted because the Crown and/or the police
17 comm tted m sconduct and therefore there was a
18 m scarriage of justice, that would have an inpact
19 on a provincial interest; correct?
09:28 20 A Absol utely, yes.
21 Q And simlarly, if she decided that there was no
22 m scarriage of justice, there was no m sconduct or
23 wr ongdoi ng by the Crown and police, that would
24 al so have an inpact on the province?
09:29 25 A Yes.
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1 Q And in some respects it would be vindication or it
2 woul d be a determ nation that |ookit, what's been
3 al | eged agai nst you has not been established to
4 the mnister's satisfaction?
0929 5 A Yes.
6 Q And so woul d Saskatchewan Justice then have, |
7 guess, an interest in the outconme of the
8 m nister's review process and determ nation?
9 A Oh, absolutely, yes.
09:29 10 Q And in a sense, and | think we'll see this a bit
11 | ater in responding to the public, would there be
12 a public component of that; in other words, given
13 the attention this matter had, that the mnister's
14 deci sion, at least the first decision was
09:29 15 ultimately used by Saskatchewan Justice to justify
16 why it wasn't taking steps? |Is that fair?
17 A That's right, yes.
18 Q So in addition to -- given that interest in the
19 outcome, we've talked a bit about the substantive
09:30 20 all egations. Wuld the province also have an
21 interest or be affected by the process involved by
22 the mnister; in other words, by the federal
23 department and the m nister and whether the
24 process was seen by the public to be fair and
09:30 25 transparent ?
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1 A Well, yes, and that was one of the major concerns
2 we had, is the public's information on this was
3 comng entirely fromthe news media, allegations
4 of serious m sconduct were not being chall enged
0930 5 publicly by the federal investigators who were
6 | ooking into them and ultimately all the federal
7 government ever did was release that letter of the
8 m nister's which, while it certainly provides
9 answers, doesn't sort of assist the public in
09:31 10 under standi ng the process and arriving at those
11 answers.
12 Q And on that point, would it be inportant for the
13 province and for the provincial interest that
14 we've identified arising out of the mnister's
09:31 15 deci sion to have the process not only to be fair,
16 but to be seen to be fair?
17 A Absol utely, yes.
18 Q And what would be the impact or the effect on the
19 provincial interest if the public did not perceive
09:31 20 or believe the process enployed by the mnister to
21 be fair?
22 A Well, they are left with the inpression created by
23 t he newspaper stories for two years, three years
24 i ndicating that David M| gaard was the subject of
09:31 25 a conspiracy to frame himup first and then cover
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1 up the involvenment of Larry Fisher.
2 Q If the process utilized by the Federal Departnent
3 of Justice and the Federal M nister was perceived
4 by the public not to be fair or proper or
09:32 5 transparent, did that inpact on the province's
6 ability to publicly rely upon the mnister's
7 decision as final resolution of the issues raised
8 as they affected the province?
9 A Well, | don't think it impacts on our ability to
09:32 10 rely on it. It's all we really have to rely on,
11 is that, since they wouldn't rel ease that
12 informati on even to us, but what it does do is it
13 substantially weakens our position in replying to
14 the public. AlIl we can do and say, well, | ook at
09:32 15 this letter or look at this release by the
16 m ni ster of justice, they did everything.
17 Q And so prior to -- and we'll deal with this in the
18 media information after Kim Canmpbell's decision,
19 but prior to her decision of February 27, 1991,
09:33 20 and this is one, | think, example, and I'Il go
21 t hrough others, would you agree that there was
22 growi ng skepticismin the media, primarily from
23 t hose on behalf of David M| gaard, about the
24 process being utilized by the Federal Justice
09:33 25 Department in considering the application?
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1 A Well, | think it's fair to say that -- and | think

2 news medi a people, whether they were supportive of

3 David M | gaard or not, could | ook at the fact that

4 this took a long time and say why, they could | ook
0933 5 at the fact that a |ot of these allegations didn't

6 appear to be getting responded to and one would

7 normal |y expect that if you were accusing senior

8 Justice Department officials of corruption or

9 m sf easance, that there would be some response.
09:34 10 The federal governnment was certainly playing by

11 the old rules in those days where you did your

12 j ob, you made the letter public and that was it,

13 there was no coment after that.

14 Q And | guess just back on the process, by the tine
09:34 15 the mnister's decision was announced in February,

16 1991, do you recall there being, even prior to the

17 deci sion, there being doubt and criticism being

18 expressed in the media regarding both the time

19 factor and the process utilized by Federal Justice
09:34 20 officials?

21 A Yes, yes.

22 Q And so in other words, there was, and again |I'm

23 not asking you to interpret what the public was

24 t hi nki ng, but certainly the issue of the process
09:35 25 bei ng enpl oyed by Federal Justice officials was an
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1 i ssue that had been raised in the media in an
2 unf avourable sense; is that fair?
3 A Very much so, yes.
4 Q And just so that we're clear on this as far as the
09:35 5 province is concerned, would you agree that to the
6 extent to which Kim Campbell's decision of
7 February 27, 1991 was accepted by David M| gaard
8 and by the public generally, would that have been
9 hel pful to the provincial interest?
09:35 10 A Yes, it did answer some questions. It suggests
11 that the mnister and her staff have fairly
12 t horoughly | ooked into the allegations that were
13 present ed. "' m not sure, though, by that point
14 whet her the train was too far past the station to
09:35 15 make any difference.
16 Q Okay. And so again, prior to Kim Canpbell's
17 decision in February, 1991 to the extent that
18 there started to be nmedia reports being critical
19 of the process being utilized, did that have a
09:36 20 concern to Saskatchewan Justice in that it m ght
21 end up affecting, maybe not the ability of
22 Saskat chewan Justice to rely on the mnister's
23 deci sion, but for the public to accept
24 Saskat chewan Justice's reliance?
09:36 25 A We of course knew the process that the federal
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1 government was engaged in, so we had confidence in
2 that. The problem was the public didn't know that
3 and that was the real concern, is the public's
4 confidence in the adm nistration of justice in our
09:36 5 vi ew was being shaken by the fact that allegations
6 wer e being made and no one was responding to them
7 Q And al | egati ons not only about the substance of
8 the case, but also allegations about the manner in
9 whi ch Federal Justice officials were review ng
09:37 10 t hent?
11 A Were dealing with them
12 Q So both of those matters?
13 A Exactly.
14 Q If we can go to 004731. Again I'll just show you
09:37 15 a couple of other articles on this. | don't have
16 a date on this, M. Comm ssioner, | believe it is
17 May, 1990, it's a StarPhoenix report, it says:
18 "Joyce M | gaard says
19 information on who really killed Gai
09:37 20 M|l er has been held by Saskatoon police
21 for a decade.
22 The mot her of convicted
23 mur derer David M| gaard says she tal ked
24 in March to a person who gave a
09:37 25 statement to the police in 1980, giving
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1 t he name of the man Joyce M | gaard
2 beli eves actually murdered Ml ler in
3 1969. "
4 And this is an exanmple of articles that start to
0937 5 appear here saying that not only is the real
6 killer out there, but that police and then | ater
7 government officials knew about it and are
8 somehow covering up. You woul d have beconme aware
9 of those types of allegations?
09:38 10 A Yes.
11 Q And can you tell us what at this time, and again
12 this is May of 1990, what concerns if any did
13 Saskat chewan Justice have about these types of
14 matters being reported in the media?
09:38 15 A Well, again, | nmean, they create a bad inpression
16 of the admnistration of justice. W know that in
17 fact there is very little to nmost of what was
18 bei ng said because we have spoken to the feds and
19 t hey have been doing sone investigating, so we had
09:38 20 some confort that the substance wasn't there, but
21 the i mpression being left by those articles was
22 there and it was not being answered.
23 Q And so again would Saskatchewan Justice have a
24 concern that Saskatchewan Justice, the Crown
09:38 25 and/or the police involved in the original
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investigation would have had information about
real killer for many years and weren't doing

anything with it?

Let me put it this way, if we believed that was

true, we would certainly have concern with it.
And is this something that you would have

investigated, this allegation?

Well, | suspect by then we woul d have known what
she was tal king about, it was the Linda Fisher
st atement .

And so you would have had some confort that that

i ssue was being | ooked into by somebody; is that

fair?

Yes.

And what about | guess from Saskatchewan Justice's
perspective, whether at this time you considered
going out to the public and saying |lookit, this
isn't true, here's the other side of the story,
what precluded you from doing that?

Well, first of all, there would certainly be an
under st andi ng between governments that a
provincial government will not, or provincial
government officials will not coment on the work

of the federal governnment officials and vice

versa. | mean, it would just have been really,
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1 really bad formin those days for us to start
2 commenting publicly about that information or
3 about these stories. The other problem of course
4 is that the information we had was com ng in dribs
0940 5 and drabs from tel ephone conversations we had with
6 federal officials. We weren't seeing
7 investigative reports or the, you know, interviews
8 or statements taken from wi tnesses.
9 Q And are you saying that in light of the fact that
09:40 10 the first application was pendi ng and being
11 revi ewed by the Federal Department of Justice,
12 t hat woul d preclude Saskatchewan Justice from
13 commenting on, publicly anyway, on matters being
14 raised related to that application?
09:40 15 A The deference we would give them would preclude
16 t hat, yes.
17 Q And so | guess two concerns you are telling us,
18 nunber one, you would not want to coment while
19 they are doing their investigation; correct?
09:41 20 A That's right.
21 Q And secondly, this information in the newspaper
22 was not provided directly to Saskatchewan Justice;
23 is that correct?
24 A Well, the information in the newspaper wasn't
09:41 25 provided to us and the information that the
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federal government gathered in response to it

t hrough their processes wasn't provided to us.

And so if, for exanmple, this information, at | east
in this article, and maybe a nunber of others, had
been provided directly to Saskatchewan Justice
saying lookit, we think the police have covered up
here, is that something that, again subject to
what's going on with the 690, you would have

i nvesti gated?

Well, if there was no 690 process going on, Yyes,

t hat woul d have been a concern to us.

And what if anything did you make of the fact that
these all egations were made in the media and not
provi ded to Saskatchewan Justice?

Well, you know, again, as | said yesterday, wth
30 years' experience |'ve |learned that if somebody
has something they think is genuine and is going
to be of assistance in getting their client's
cause noved forward, they will bring it directly
to us, you don't hold a press conference first and
then a few days after that send it in to us.
That's not the way it's done usually.

Go to 039010 -- and on that, would that cause you
to --

It makes us very skeptical about the truthful ness
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1 or accuracy of what's being clainmed in the news

2 medi a.

3 Q Go to 039010, this is a May 15th, 1990 article,

4 and | think this is Dan Lett, this tal ks about
0943 5 Mot her fears coverup by Saskatoon police,

6 Saskat oon police ignoring evidence, and again,

7 this is an article, amongst others, that

8 Saskat chewan Justice would have been, would have

9 received and reviewed at the time?
09:43 10 A | would assume we -- yes. If it was in a

11 Saskat chewan paper, we would have certainly got

12 it.

13 Q And it says here, however -- actually, this is

14 fromthe W nni peg Free Press, but | could be
09:43 15 m st aken. | believe this was from Saskat chewan

16 Justice records.

17 A Coul d be.

18 Q It says:

19 "However, Ml gaard said she
09:43 20 fears the police departnent may be

21 trying to hide inportant information

22 from federal investigators.

23 "That's the worst part of

24 this, is that the person that | ended up
09:43 25 i nvestigating in Saskatoon just this
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1 year, had already been to the police and

2 told them they knew who the real killer

3 was. . ."

4 "And they (police) hadn't
0943 5 done anything with it. They're hiding

6 somet hi ng. \Why?"

7 And again, | wouldn't mnd your comment on this

8 type of information, and there's others in the

9 medi a that start around this time alleging that
09:44 10 t he Saskatoon City Police had commtted

11 m sconduct and were covering up matters relating

12 to -- at this point the real killer wasn't

13 identified, but it was someone we're

14 investigating. The doc. ID on that is 039010.
09:44 15 And now woul d you agree that that -- let's put

16 aside the 690 process for a noment. A public

17 all egation that investigators in the Gail MIler

18 case covered up matters, would that be a matter

19 t hat Saskat chewan Justice would be concerned
09:44 20 about ?

21 A well - -

22 Q If true?

23 A If true certainly, but early on in this process we

24 had had, or Ellen Gunn had had conversations wth
09:44 25 t he Saskatoon Police Service and they had assured
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1 us and we were confortable with the assurance that

2 they were going to co-operate fully with the

3 federal investigator.

4 Q And so would it be a case of saying, if this were
0944 5 true, it would be something the federal

6 i nvestigators would uncover?

7 A Yes. Well, and if there were problenms with the

8 cooperation, I'm sure the federal investigators

9 woul d have brought them to our attention.
09:45 10 Q Woul d you be relying -- when | say "you", would

11 Saskat chewan Justice be relying upon the federal

12 m ni ster and the Federal Justice departnment in

13 dealing with the Section 690 application, and to

14 t he extent that these allegations were part of
09:45 15 that, to effectively resolve these allegations,

16 either verify them or say they are not verified?

17 A Yes.

18 Q In other words that was the decision-maker you

19 were | ooking to to resolve the allegations being
09:45 20 made that affected the provincial interest?

21 A That's correct.

22 Q If we could go to 004732. This is a May 16t h,

23 1990 article, this is again tal king about a yet at

24 this point unidentified suspect, and here this is
09:46 25 referring to -- if we can just scroll up a bit --
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1 there's informati on about the police report
2 i ndicates officers canvassing the nei ghbourhood,
3 tal ki ng about the man who is now an inmate at the
4 bus stop. This is Larry Fisher, obviously,
0946 5 al t hough he's not named. And:
6 "Joyce M | gaard, David's
7 mot her, said she | earned of the police
8 report from Saskatoon Crown prosecutor
9 ... (Bobs) Caldwell. At the time, no
09:46 10 one realized the significance of the
11 interview. Asked Tuesday about | atest
12 devel opments, Caldwell flatly refused
13 any coment what soever."
14 And then, if we can just scroll to the right-hand
09:46 15 si de:
16 "Saskat oon Police Chief
17 Penkal a - who was one of the senior
18 investigating officers in the 1969
19 murder - has refused comment on any
09:47 20 aspect of the case. And media relations
21 Officer Sgt. Dave Scott said: "There's
22 going to be no comment on the case
23 itself.
24 "We just don't feel it's
09:47 25 prudent at this time because it's being
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1 i nvestigated by the Justice

2 Department . ' "

3 And then goes on:

4 "... Mlgaard said she fears the police
09:47 5 may be trying to hide inmportant

6 information from federal investigators."”

7 Just your comment, and you nmentioned a, | think

8 briefly yesterday, about the fact that M.

9 Cal dwell here is not commenting, and | think his
09:47 10 evidence to this Conmm ssion was that in |ight of

11 the federal investigation he didn't feel it was

12 appropriate, | think M. Penkala said the same

13 t hi ng. | think you've told us, from Saskatchewan

14 Justice's perspective as well, you did not feel
09:47 15 it appropriate to publicly comment on matters

16 t hat were being considered by the federal

17 m nister. And, what, can you tell us what, your

18 comment on what effect that may have had in the

19 eyes of the public | ooking at the adm nistration
09:47 20 of crimnal justice in Saskatchewan?

21 A Well the reason we nmoved away from that strict

22 policy of not commenting to any extent on matters

23 when there's an investigation or when they are

24 before the courts is that the "no coment” reply
09:48 25 sinmply engenders m strust. | f somebody is making
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1 al | egations of flagrant m sconduct by the police
2 or the prosecution service, the public expects a
3 response, and "no comment" is as good as saying
4 "yeah, we m ght have done it."
0948 5 Q And so was there a change, at |east from
6 Saskat chewan Justice's policy on comenting, at
7 some point after this?
8 A Yes, very much so.
9 Q And is there some date or event that resulted in
09:48 10 t hat change or was it evolutionary?
11 A Well 1 think, actually, it had a lot to do with
12 the change in directors in prosecutions. Ri chard
13 Qui nney's view was that keeping quiet sinply fed
14 public suspicion. You don't go out, obviously,
09:49 15 when a matter is before the courts or before --
16 bei ng i nvestigated, and do anything that wll
17 prejudice the case in ternms of a fair trial for
18 the accused and prosecution's interest, and you
19 don't do anything that's going to prejudice a
09:49 20 police investigation, but there are all Kkinds of
21 t hi ngs you can say that won't do that, and that
22 don't have the inpact on the public of sinply
23 saying "no coment".
24 Q And so are you telling us that based on your
09:49 25 observations, then, the fact that, at |east at
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1 this time in 1990, that Crown officials, police

2 of ficials, Saskatchewan Justice officials, and

3 i ndeed Federal Justice officials were not

4 commenting in response to the allegations in the
0949 5 medi a, nunmber one, may have contributed to public

6 skeptici sm about the adm nistration of crimnal

7 justice?

8 A Absol utely.

9 Q And can you -- yeah, that's fine, we'll |eave
09:50 10 that, we'll come back to that point. Go to

11 002510.

12 And, just on that point, did

13 the fact that there was not a response to some of

14 the allegations, then, did that, in your view,
09:50 15 result in one side of the story being presented to

16 the public, --

17 A Ch, yes, --

18 Q -- at least at that time?

19 A -- absolutely. I f you |l eave the playing field to
09:50 20 t he people who are generating the publicity, then

21 it's their story that's getting told, and it's

22 their story that will |ikely affect public

23 opi ni on.

24 Q And is that something -- and we'll deal with this
09:50 25 in more detail, but when we get to the fall of
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1 1991, is that something that contributed, in your
2 view, to the requirement to have this matter heard
3 by a court in a public forum?
4 A Oh, unquestionably, yes.
0951 5 Q And that being the Supreme Court reference?
6 A That's right.
7 Q Here is a May 29th, 1990 nmeno to the file from
8 Eugene W Illianms relating to Dr. Markesteyn, and it
9 appears he talked to you about a report, and maybe
09:;51 10 | can just give you a bit of background as to what
11 evi dence the Comm ssion has heard about this.
12 | think, in May of 1990, Dr.
13 Mar kest eyn was retained by, | believe, M. Asper,
14 on behalf of David M| gaard, to do a forensic
0951 15 revi ew. M. WIlliams testified that he contacted
16 Dr. Markesteyn because he becanme aware, | think in
17 the media, that he was | ooking at the matter and
18 wanted to ensure, at |east according to M.
19 WIlliams, that certain issues were |ooked at, and
09:;52 20 so | think this is discussions right before the
21 rel ease of the report.
22 Do you have any recollection
23 of , number one, this discussion or why it would be
24 that M. WIlliam would be in touch with you about
09:52 25 this matter?
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1 A No, | -- other than perhaps there had been sone
2 news medi a specul ati on about another report, or
3 sonmebody el se taking a |look at it, and he was
4 simply keeping nme informed as to what that was
0952 5 about .
6 Q Do you have any recollection of Saskatchewan
7 Justice having any particular interest in Dr.
8 Mar kesteyn's report other than being informed of
9 it?
09:;52 10 A Not -- well obviously, w thout putting too fine a
11 point on it, we had a bit more confidence in Peter
12 Mar kest eyn than we had in Rex Ferris at that
13 poi nt .
14 Q Okay. And do you recall that being an issue
09:53 15 di scussed with M. WIIlians?
16 A | may have given himny opinion with respect to
17 just sort of the general reputation of Peter
18 Mar kesteyn that | was aware of, and Rex Ferris,
19 that | was aware of.
09:53 20 Q And what would that have been?
21 A Well, at that stage of his career Dr. Ferris had
22 stopped working for, | think he worked at one time
23 with the Federal Governnment and at provincial
24 governments, he was now very much into the
09:53 25 consul tant business and we had some concerns about
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1 some of the work that he had done across Western

2 Canada at that point.

3 Peter Markesteyn had a good

4 reputation with Manitoba Justice people as someone
0953 5 who called it as he saw it and gave, generally,

6 very reliable advice and information.

7 Q If we can go to 106948. And this is a June 1,

8 1990 letter to M. Asper froma Dr. Merry, and I

9 think this is the first point where we see the
09:54 10 i ssue of dog urine being introduced, and you

11 recall this being an issue in the media in 1990

12 and somet hing you woul d have reviewed in your

13 preparations for the Supreme Court reference?

14 A Well it's certainly something we reviewed for the
09:54 15 Supreme Court reference, | recall that com ng out

16 prior to the first application being dism ssed,

17 but, after that, my only recollection is we

18 weren't terribly concerned with that opinion.

19 Q And why was that?
09:55 20 A Well, | expect it was because we woul d have

21 received something from information fromthe

22 Federal Government that allayed whatever concerns

23 we may have had.

24 Q And so here, just for the record, this is the
09:55 25 initial report that says, fromDr. Merry:
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1 "... | do not believe that the
2 possibility can be excluded that the
3 frozen yell owi sh substance found near
4 t he body of the deceased was dog urine."”
0955 5 And then it goes on to talk about tests,
6 etcetera.
7 Then, if we can go to 333434,
8 this is a June 5, 1990 letter from M. WIIlians
9 to you with a copy of Dr. Markesteyn's report; do
09:55 10 you recall why he would have sent you this report
11 as conmpared to other, for exanmple, other
12 information they had gathered?
13 A "' m not sure why he woul d have sent that, because
14 they certainly weren't very forthcomng with
09:56 15 respect to the materials they collected during the
16 investigation or even materials that were sent to
17 them as part of the reference. It may be that
18 t hat was sent to nme because | had indicated that,
19 in nmy view, Peter Markesteyn was a fairly
09:56 20 reput abl e medi cal exam ner.
21 Q And do you recall if -- let's just go to the
22 report, go to 333437. Wuld you have read the
23 report at the time and reviewed it then?
24 A Oh yes.
09:56 25 Q Do you recall any conclusions you reached at the
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1 time about it?
2 A Well, my conclusion was that | didn't think it was
3 going to help David Ml gaard' s case very mnuch.
4 Q And why was that?

0956 5 A Well it -- it doesn't necessarily, nmy recollection
6 is it didn't follow what Rex Ferris said, it
7 di sputed sonme of the points he nmakes.
8 Q If you can go to page 333444, this -- these are
9 the conclusions, and | think -- and |I'm

09:;57 10 summari zing a bit because we've heard a fair bit
11 of evidence about this -- Dr. Ferris' opinion had
12 been, | think initially he had concerns about the
13 frozen semen being contam nated and being of any
14 val ue, and then went on in his opinion to say

09:;57 15 "but, if it is semen and it's not contam nated,
16 then it would tend to exonerate David M| gaard
17 assum ng he's a non-secretor"; would that have
18 been the understanding of your --
19 A Yes.

09:57 20 Q -- your understanding, basically, of Dr. Ferris'
21 report? And | think what Dr. Markesteyn said is
22 that the frozen semen was of no val ue because it
23 was contam nated and, therefore, you could not
24 draw anything fromit, and then says:

09:58 25 "I agree ... that the
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1 evi dence presented at the trial failed
2 to link David M|l gaard with the senmen
3 ot
4 And t hen:
0958 5 "If, to everyone's
6 satisfaction, it was established that
7 the origin of ...",
8 t his:
9 "... was unadul terated, uncontam nated
09:58 10 human semen, then the presence of the
11 A-antigen in this specimen clearly, from
12 a serol ogical point of view, could not
13 be M. Ml gaard's."
14 Then it goes on to say:
09:58 15 "In my opinion, the
16 serol ogi cal evidence presented at the
17 trial was on very shaky scientific
18 grounds to a degree that it may very
19 wel | have been erroneous.™
09:58 20 This issue about -- so your understandi ng was
21 that -- did the Dr. Markesteyn report, when
22 Saskat chewan Justice received it in June 1990,
23 give you any reason to consider taking steps to
24 re-open the investigation into the death of Gail
09:58 25 MIler?
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1 A No, that report went to the Federal Government,
2 they were | ooking at that already.
3 Q But, as far as when you reviewed it, | think you
4 told us you concluded that it did not help David
0959 5 M | gaard's case; is that fair?
6 A Well, ny recollection of the evidence at trial was
7 that Justice Tallis was able to deal with the
8 evidence with respect to whether David M| gaard
9 was i nplicated by the serol ogical evidence found
09:59 10 at the scene, and |, again, ny recollection is
11 that the view was that David M| gaard wasn't a
12 secretor and wasn't -- wasn't inplicated by it.
13 didn't think that this really advanced the cause
14 any.
0959 15 Q Now, in this report, | think Dr. Markesteyn also
16 says that he cannot exclude the possibility that
17 the frozen sanple, which was thought to be senen,
18 was in fact dog urine. Do you recall that being
19 part of his conclusion? |If | could maybe just go
10:00 20 to 333442.
21 A Yeah, if | can see that report?
22 Q If we could just go call up that paragraph. And I
23 t hink goes on to say:
24 "The only way ...",
1000 25 "The only way of excluding this senmen
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1 from being of non-human origin would

2 have been the norphol ogy and/ or "

3 other tests. And then | think it goes on to say

4 t hat he cannot determ ne whether that has been
1000 5 done and | think his evidence was that what he

6 was saying is "lookit, | can't exclude the

7 possibility that what was thought to be semen

8 fromthe perpetrator may, in fact, be dog urine";

9 was that your general understanding of what he
1001 10 was sayi ng?

11 A Yes.

12 Q As opposed to saying it was dog urine, it was "it

13 could be dog urine, | can't exclude it"?

14 A Yeah, he said he couldn't exclude that
1001 15 possibility.

16 Q Now i f we can go to 004735. And this is, | think,

17 front page of the StarPhoenix June 6th, 1990, it

18 says:

19 "A key piece of evidence used
1001 20 to convict David M I gaard of murder was

21 l'i kely worthless, according to a new

22 forensic review.

23 Al l eged semen found in the

24 snow at the scene four days after the
1001 25 mur der, which was |linked to M I gaard,
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1 coul d have been contam nated by dog
2 urine."
3 And then scroll down.
4 "'"The evidence doesn't
1001 5 exclude it (as dog urine),' Markesteyn
6 said from W nni peg. "There are various
7 sources of yellow stains in a snowbank.'
8 David Asper, Ml gaard's
9 | awyer, is more blunt about the report.
10 "It concludes that what
11 Penkal a found in the snow could very
12 wel |l be dog urine,' said Asper."”
13 And then to the right-hand colum, it talks about
14 Mar kest eyn:
1002 15 "He does, however, support a
16 mai n conclusion of Dr. ... Ferris
17 whose 1988 report strongly questioned
18 the value of linking the senmen sanple to
19 M | gaard. "
1002 20 And I'll show you a few other articles -- well, |
21 won't show them all to you, but there's many
22 other articles at this time comenting on the
23 fact that what was presented at trial as being
24 David M| gaard's senmen, and linking himto Gai
1002 25 MIller, may have been, probably was, and |ater on
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in fact was dog urine; and would you have been
aware of those types of reports in the media at
this time?

Yes.

And would you agree that if that were true, if

in

fact evidence presented at David M| gaard's trial

as being semen from David M| gaard found in the
snow near Gail MIller's body was in fact dog
urine, that that would be sonething that m ght
prompt Saskatchewan Justice to re-open the case
If we thought that was credible, yes.

That was credi ble. What about the public
percepti on of whether or not David M| gaard was
properly convicted? 1In light of this informati
if it were true, can you comment on that?

Well, again, if it's -- when this is published,
it's sinply left lying there on the field, then
the public's view is going to be that, well, th
was dog urine.

And would you agree that if this were true, in

?

on,

i f

i's

other words let's just put it in a general form

that if this allegation were true, that nunber
it was dog urine, and number two it was used at
trial to link David M|l gaard to Gail MIller's

murder, that if true that would be information
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that would likely be sufficient to cause

Saskat chewan Justice to re-open the investigation
into the death of Gail MIller?

Well, it would certainly cause us to re-open the

i nvestigation with respect to the serol ogical

evi dence.

Once nore information was obtained about this

all egation of the semen being dog urine what

concl usions did Saskatchewan Justice reach with
respect to the credibility and reliability of this
information as a basis to re-open the
investigation into the death of Gail MIller?

Well, once we had all of the information, and
again, that would be after the reference was
called and all of their information was made

avail able to us, it becanme apparent to us that it
really wasn't a huge concern, the npst anyone was
saying is "it mght be", not that it was.

Now we have heard Sergeant Paynter from the

RCMP -- well, M. Paynter testify before this

Comm ssion of Inquiry, he was the officer who
tested the senmen back in 1969, and his evidence to
this Comm ssion is, and he produced his notes,
that he did, in fact, test it and confirmed it was

human as opposed to canine. Was that something
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1 you would have been aware of at the tinme?

2 A Umm, - -

3 Q | don't believe his notes or his evidence was

4 before the reference, if that assists.
1005 5 A | know the federal people, or I seemto recollect

6 the federal people telling us that they had spoken

7 to himand were satisfied that he did an

8 appropriate job in investigating this and was

9 satisfied it was human semen, but whether there
1006 10 was any docunents with respect to that | don't

11 recall.

12 Q Now, just on this issue about Dr. Markesteyn and

13 Dr. Ferris, | think you said that you had nore

14 confidence in what Dr. Markesteyn had to say; is
1006 15 t hat correct?

16 A That's correct, yes.

17 Q Do you recall considering this issue, either at

18 the time that these were in the media reports or

19 | ater during the Supreme Court reference, that |
1006 20 believe Dr. Ferris' opinion, at |east the opinion

21 that was relied upon in the application and the

22 opi nion that was included in media reports nost

23 often, was that the frozen semen tendered at David

24 M |l gaard's trial exonerated and proved David
1006 25 M | gaard's innocence because he was a non-secretor
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1 and the frozen semen contained A antigens and,
2 t herefore, could not have come from him would
3 t hat have been your understandi ng, generally, of
4 his -- one of his conclusions?
1007 5 A One of his conclusions, yes.
6 Q And that is, the prem se of that is that what's
7 found in the snow near Gail MIller is semen from
8 t he perpetrator; correct?
9 A That's the prem se, yes.
1007 10 Q Yes. And so now Dr. Markesteyn reports here that
11 what's found in the snow either nmay be dog urine,
12 or probably is, or could be, and the question for
13 you is did you consider -- | suppose one coment
14 m ght be "well, Dr. Markesteyn's report basically
1007 15 takes away the prem se of Dr. Ferris' opinion that
16 it proves David Ml gaard's innocence"; would you
17 agree with that?
18 A If it's dog urine, yes, it doesn't help him at
19 all .
1007 20 Q Okay. And so was that something that was
21 considered at the time, about how these two
22 reports mesh, and was there any consideration to
23 raising that issue, for exanmple either in the
24 medi a, or with Dr. Markesteyn and Dr. Ferris?
1007 25 A Well, certainly, we weren't considering raising it
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1 with them no.
2 Q And would there be any reason that -- and, again,
3 | appreciate you've already answered this -- but
4 to go out to the media and say "you know, Dr.
1008 5 Mar kesteyn's report effectively underm nes Dr.
6 Ferris' conclusion”, and would the reason be you
7 didn't do that because of the matters under
8 revi ew?
9 A That's -- yes, it sinmply wouldn't have been done
10:.08 10 t hen.
11 Q And then 159853. This is a June 6th article of
12 Dan Lett, 1990, and here a comment where it says:
13 "Asper said after reading the
14 Mar kest eyn Report it seems entirely
1008 15 i kely that his client was convicted
16 partly on the basis of dog urine left in
17 the snow after the nurder.”
18 And if that, in fact, were true can you conmment
19 on what effect this type of allegation has on the
1009 20 province and the adm nistration of crim nal
21 justice?
22 A Well, if it were true, it would certainly suggest
23 that there was a gross error made by the
24 scientific people that exam ned the various things
1009 25 sent in to the crinme |ab.
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1 There is a substanti al
2 difference between semen and dog urine, something
3 that, quite frankly, | can't imagine Bruce Paynter
4 woul d have m ssed. But, that notw thstanding,
1009 5 yeah, if we thought that that was actually true
6 that is something that would cause a great deal of
7 concern. It wouldn't, at that point, have caused
8 us to re-open an investigation because the Federal
9 Government was dealing with this.
1009 10 Q Ri ght . But, again, from-- let nme ask you this.
11 Do you recall, at a later point, Saskatchewan
12 Justice comng out in the media and responding to
13 this allegation?
14 A No. No, it -- to the extent that there was any
1010 15 response it would have been done through the
16 Supreme Court process.
17 Q And we'll get to this later, but | think at the
18 Supreme Court reference, around that time David
19 M | gaard's secretor status was re-determ ned; is
1010 20 t hat correct?
21 A That's right.
22 Q And Drs. Ferris, Markesteyn, and Merry did not
23 testify; is that correct?
24 A That's correct.
1010 25 Q And was that because of the secretor test that
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1 confirmed M. M| gaard was a secretor, or do you
2 recal |l ?
3 A | think the view was their reports speak for
4 t henmsel ves, we now have evidence that David
1010 5 M | gaard was a secretor, so that the prem se of
6 the reports that the secretor status cleared him
7 of course, is pretty nuch vacated at that point.
8 Q If we can go to 004783. This is a June 7th, 1990
9 article, the headline is Ml gaard witness says
1011 10 police forced himto lie, there as well were
11 following articles in the StarPhoenix and | think
12 in the Leader-Post related to this. "1l just go
13 t hrough parts of this. It says:
14 "One of the chief Crown
1011 15 witnesses in the trial of convicted
16 killer David M| gaard says threats and
17 mani pul ati on by Saskatoon police |led him
18 to lie in Court in 1969
19 In an interview from his hone
1011 20 in British Colunmbia, Ron WIson said he
21 has lived in torment for |lying and has
22 come forward to tell the truth about an
23 intensive police investigation into the
24 brutal slaying of Saskatoon nursing
1011 25 assistant Gail Mller."
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Then, quote:
"'l was mani pul at ed. It was
li ke you're a puppet. Then you're

scared that if you don't do what they
wanted you to do, they would put you
away . They told ne that they would find
some way to turn the tables on nme.""
And then just the m ddle colums:

"' They asked me questions
about everything - if | thought David
had done it, if | had done it, about
t hese knives that they showed ne, if |
had ever seen them before. | was on
pol ygraph for over six hours.'

Eventually, WIlson said, if
he woul dn't agree with the police
interrogators, they claimed the
pol ygraph machi ne indicated he was
I ying. Finally, he said, sheer fright
forced himto agree with anything the
police said."

Then he goes on to talk about his recantation.

The record reflects that the

statement that M. W /I son gave to Paul Henderson

was June 4th, 1990, | think this was an article
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1 of June 7th, 1990, and | think M. WIIlians'
2 evidence is that that would have been -- |
3 believe his evidence was either he got the
4 statement right after or in conjunction with the
1012 5 news reports. Do you recall how you became aware
6 of the Ron W I son recantation?
7 A Well |, not specifically, but | expect it was
8 probably through the news media. The M| gaard
9 people weren't sending us their information and
1013 10 t he Federal Governnment generally wasn't sending it
11 to us.
12 Q Just on that point, did you expect the Ml gaard
13 people to be sending you anything, --
14 A No.
1013 15 Q -- in light of the fact they were dealing with
16 Federal Justice?
17 A No, no, they were dealing with Federal Justice,
18 and | didn't expect themto be sending stuff to
19 us.
1013 20 Q And so do you recall, what would have been the
21 general reaction of Saskatchewan Justice, or your
22 reaction to this information that one of the
23 wi tnesses at the trial was recanting some of his
24 evidence and claimng that the police had forced
1013 25 himto lie?
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1 A Well, again, if that was true -- and keep in m nd
2 there's some skeptici sm about what we were reading
3 in the news media by that point -- but if it was
4 true that would be a concern, yes.
1013 5 Q And once nmore information was obtained about this
6 al |l egation what conclusions did Saskat chewan
7 Justice reach with respect to the credibility and
8 reliability of this information as a basis to
9 re-open the investigation into the death of Gail
1014 10 MIIler?
11 A Well, again, once -- once we had everything from
12 t he Supreme Court reference, no, | -- we didn't
13 see any basis to use that to re-open any
14 i nvestigation.
1014 15 Q And when you say "use this" you are tal king the
16 Ron Wl son recantation?
17 A Yes.
18 Q And why was that?
19 A Wel |, because essentially once the federal people
10:14 20 started talking to M. W I son suddenly he can't
21 explain how the police manipulated him how they
22 scared him how they forced himto agree w th what
23 t hey wanted, he just thinks they did.
24 Q So did you doubt the credibility of his
1014 25 recantation at the time?
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1 A Yes.

2 Q Based upon what ?

3 A Well, the inmpression that the investigators had of

4 him the fact that he simply couldn't explain how
1015 5 all of this happened.

6 Q And again, you comented | think just a few

7 m nutes ago that -- did Saskatchewan Justice have

8 skeptici sm about what was being put forward by

9 this time, skepticism about what was being
1015 10 reported by way of allegations?

11 A Oh, absolutely. At this point a nunmber of

12 reporters, and Dan Lett was certainly one of them

13 had crossed over to the point of being a partisan,

14 he was clearly in the M| gaard canp working for
1015 15 t hem and whatever that does to your objectivity,

16 it certainly doesn't help it. The other thing is

17 when you | ooked at the news media reports, it's

18 clear that for the nopst part they were sinply

19 t aki ng what David Asper or Joyce M| gaard would
1016 20 tell them and that was the story, there was no

21 evaluation of it at all.

22 Q Did you then put much weight on -- let me back

23 up -- by way of information that Saskatchewan

24 Justice had and was considering in its |ater
1016 25 decision to re-open the investigation into the
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1 death of Gail MIller, can you tell us what wei ght

2 you woul d have put on the allegations being

3 reported on in the media as you just conmented,

4 the comments of Joyce M I gaard and David Asper?
1016 5 A Well, generally the way we would read it is

6 there's something there, we don't know exactly

7 what it is, we don't know exactly how credi ble or

8 useful it may be, but obviously they've got

9 somet hing and it needs to be | ooked at.
1017 10 Q And then when you got to the Supreme Court

11 reference and | earned nore information, did

12 Saskat chewan Justice's views about -- what was the

13 use that Saskatchewan Justice, or weight

14 Saskat chewan Justice could put on what was being
1017 15 reported in the media through the first

16 application?

17 A Well, once we saw what the federal investigation

18 revealed, it was fairly clear that most of the

19 media reporting in terms of the substance of what
1017 20 was in there was nore m sl eading than informative.

21 Now, you know, having said that, a |lot of that had

22 to do with I think the M| gaard canmp basically

23 giving them the story and the news medi a

24 publishing it.
1017 25 Q If we can go to 052969, this is a typed version of
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1 Ron Wl son's June 4th, 1990 statenment, and

2 presumably in your work at the Supreme Court

3 reference you woul d have been famliar with this

4 statement, this is the recantation statenment?
1018 5 A Yes, there were a number of statements by Ron

6 W Il son and this is one of them

7 Q Yeah. And can you tell us, prior to -- I'mtrying

8 to identify when you would have received this and

9 there's an August 8th, 1991 letter that M. Wblch
1018 10 wrote to Ellen Gunn that we'll deal with a bit

11 | ater that includes this as a copy. That was

12 right before the second application. Do you

13 recall if Saskatchewan Justice would have obtained

14 a copy of this recantation prior to -- prior to
1018 15 the mnister's first decision?

16 A | don't recall seeing one prior to the Supreme

17 Court reference actually.

18 Q Okay. Go to 004759, this is a story, Sloppy probe

19 costs inmate ' 18 nonths', a June 7th article, just
1019 20 at the bottom M. Asper expressed concerns that:

21 "...no one in the federal governnment is

22 acting, even after |learning that a key

23 witness said he lied at the trial."

24 And | think you've already comented on this,
1019 25 t hat public -- or criticismor public concern
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1 about the manner in which Federal Justice is
2 conducting the investigation and the tinme it's
3 taking would be a matter then that would be of
4 concern to the provincial interest?
10019 5 A Yes.
6 Q 004760, again, this is a June 9th, 1990 article in
7 t he StarPhoeni x about Ron W Ilson's recantation,
8 and the coment about M. Henderson who was
9 quot ed:
1020 10 "I was just sort of
11 parachuted into Ron Wlson's |ife Sunday
12 ni ght," Henderson said in an interview
13 Fri day.
14 "l talked to him Monday.
1020 15 His recantation was evol utionary over
16 the course of the whole day."
17 | take it -- |1 believe this is an article that
18 woul d be from the government collections. l's
19 this something that someone from Saskat chewan
1020 20 Justice would have likely read at the tinme or
21 revi ewed?
22 A Very |ikely, yes.
23 Q And do you recall having any interest in follow ng
24 up the circumstances of the recantation at this
1020 25 time or was that something done |ater during the
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1 reference?

2 A That was somet hing done during the reference to

3 t he extent possible.

4 Q If we can go to 009488, this is an article of |
1021 5 t hink June 22nd or 23rd, there's not a date on

6 here, but it's an article that identifies Larry

7 Fi sher by nanme, and we have on the record, | think

8 it was June 22nd, 1990, the CBC I think was the

9 first media outlet that reported Larry Fisher by
1021 10 name as being the -- | think he was referred to

11 variously as the suspected killer, as the likely

12 killer, things of that nature. Wuld you have

13 become aware around this time of his name being

14 identified in the media as being the suspect or as
1021 15 t he perpetrator?

16 A Yes. As | said, prior to the first application

17 being rejected, we had Larry Fisher's identity and

18 we were gathering information with respect to him

19 and nmy recollection is that, you know, it wasn't
1022 20 just a few days before, it was some time before,

21 and that may have been when | had a conversation

22 wi th Bobs Cal dwel |l about it.

23 Q Do you -- and what do you recall about your

24 di scussions with M. Caldwell ?
1022 25 A Well, M. Caldwell's response, and | recall this
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very clearly, is who is this Larry Fisher. He
seemed to be a surprise to him

And do you recall what you would be contacting him
for or what the circunmstances were of you raising
that with M. Cal dwell ?

| was probably trying to discover whether he knew
anyt hing about Larry Fisher, whether he had any
dealings with him because the way the offices
were structured in those days, it's quite possible
Bobs Cal dwel | would never have heard of Larry

Fi sher.

Di d Saskatchewan Justice have any concerns with
Larry Fisher being identified by name in the medi a
as either the, a suspect or as the perpetrator or
as the real killer, things of that nature?

Wel |, absent being able to charge somebody with an
of fence |ike that, we don't particularly go around
nam ng fol ks as suspects or persons even of

i nterest. He's basically tried in the news medi a,
convicted and that's the end of that.

And so again, did Saskatchewan Justice have
concerns about that?

Well, certainly we would have preferred if that
name had been kept confidential at that point

until there is sonme substantial reason to suspect
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1 he may actually have been the person who did the
2 killing.
3 Q And | believe at |least the early reports talked
4 about Larry Fisher as -- or the basis upon which
1023 5 the reports were indicating that he either was or
6 li kely the perpetrator was due to the simlarities
7 bet ween his known sexual assaults and the Gai
8 MIler murder. You would have become aware of
9 that, is that correct, of that being one of the
1024 10 basis as to why it was alleged that he was the
11 per petrator?
12 A | don't know that the early reports got down to
13 t hat kind of detail. | think they were sinply
14 that this man had comm tted four rapes at around
1024 15 that time, two or three of themin that vicinity,
16 lived in that area.
17 Q And the Linda Fisher information?
18 A And the Linda Fisher information, yeah.
19 Q Okay. So is it later on then when your
1024 20 recollection is that the simlar fact allegations
21 came to light?
22 A | think. | mean, they may have been made in the
23 materials that the M| gaards sent to Federa
24 Justice, but | don't recall the issue of the
1024 25 simlarity being played out in the news medi a.
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1 Q If we could go to 039118, this is a June 26th,
2 1990 article, Dan Lett, the W nni peg Free Press.
3 There was also | think a report in The G obe and
4 Mail and as well the StarPhoenix simlar to this
1025 5 i ssue, but this headline, Ml gaard wi tness says
6 detectives '"tortured' him and then goes on to
7 tal k about Al bert Cadrain and -- | have to find
8 the -- the first paragraph:
9 "The star witness from David
1025 10 Ml gaard's trial said he was
11 psychol ogically tortured by Saskatoon
12 police officers until he suffered a
13 ment al breakdown and was commtted to a
14 hospital psychiatric ward.
1026 15 Al bert Cadrain, in a
16 statement given to a private
17 i nvestigator working for M| gaard's
18 famly, said he was grilled
19 unrelentingly by Saskatoon police
1026 20 officers Eddie Karst and Charlie Short
21 for weeks in the spring follow ng the
22 1969 nurder of nursing assistant Gail
23 MIler.
24 The result, Cadrain said
1026 25 in his statement, was al nost total
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1 ment al coll apse.”
2 Do you recall becom ng aware of this allegation
3 in the media around this time, that M. Cadrain
4 was -- had given a statement?
1026 5 A | do recall that, yes.
6 Q And do you recall what the reaction was of
7 Saskat chewan Justice at the time to the allegation
8 t hat one of the witnesses was tortured, | don't
9 know about the quotes around it, but
1026 10 psychol ogically tortured?
11 A We didn't believe it.
12 Q And why not ?
13 A Well, that's just not the way the Saskatoon police
14 were known to operate or any other police force in
1027 15 t he province, and second, Albert Cadrain presented
16 hinmself at the front desk of the police station,
17 they didn't have to go |ooking for him he came in
18 and vol unteered information.
19 Q And so once nore information was obtained about
1027 20 this allegation, what conclusions did Saskatchewan
21 Justice reach with respect to the credibility and
22 reliability of this information as a basis to
23 re-open the investigation into the death of Gail
24 MIler?
1027 25 A Well, once we got the sort of full federal package
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1 and there was information in there with respect to
2 Al bert Cadrain actually having mental illness
3 probl ems, that sort of explained where some of
4 that came from but it certainly wasn't the basis
1027 5 upon which you would re-open any investigation.
6 Q And did you conclude that these allegations were
7 credible?
8 A No.
9 Q Can you comment on -- again, would this type of
1028 10 information in the public domain have an adverse
11 effect on at | east sonme of the public's perception
12 of the adm nistration of crimnal justice in the
13 province?
14 A Oh, I'"m sure, yes.
1028 15 Q And can you el aborate on that, what steps if any
16 Saskat chewan Justice could or did take to deal
17 with it?
18 A Again, | mean, if you have the public thinking
19 t hat Saskatoon Police Service is mentally
1028 20 torturing witnesses in order to obtain
21 information, that's obviously not what they are
22 supposed to be doing, it obviously calls the whole
23 investigation into question, and that's sort of a
24 bad thing from our perspective. In terms of doing
1028 25 anyt hing about it, again, the federal government
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1 was involved in this, they were | ooking into these
2 al | egations, they would, in due course, report on
3 them and so we were not going to deal with it.
4 Q Was Saskat chewan Justice then relying on the
1029 5 Federal M nister in her decision on David
6 M | gaard's Section 690 application to deal with
7 t his amongst other allegations that were being
8 made related to the adm nistration of crimna
9 justice in Saskatchewan?
1029 10 A Yes.
11 Q And presumably if she woul d have concl uded t hat
12 there is merit in this allegation that he was in
13 fact psychologically tortured by police and
14 therefore his evidence is not credible, would that
1029 15 have prompted Saskatchewan Justice to do
16 somet hi ng?
17 A |f she had concluded that, then yes, we would be
18 in a position where we would have to act on it.
19 Q And simlarly, if she concluded that the
1029 20 all egation did not have nmerit, would Saskatchewan
21 Justice then rely upon that decision to
22 effectively resolve this allegation in the m nds
23 of Saskatchewan Justice?
24 A Yes.
1029 25 MR. HODSON: | see it's 10: 30, probably an
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1 appropriate spot to break.
2 (Adj ourned at 10:29 a.m)
3 (Reconvened at 10:54 a.m)
4 BY MR. HODSON:
1054 5 Q Call up 052967, please, and this is a copy of
6 M. Cadrain's June 24th, 1990 statement, this is
7 the statenment that refers to | think mental hell
8 and torture, or through hell and nental torture,
9 and this is a statenent you presumably woul d have
1055 10 become aware of through the course of the Supreme
11 Court reference; is that correct?
12 A Yes, at some point.
13 Q And is it likely that -- would it be at that point
14 t hat Saskat chewan Justice would have received a
1055 15 copy of M. Cadrain's statement as opposed to
16 around the time that it was made?
17 A | -- yes. | think generally we received copies of
18 most of the material when the Supreme Court
19 reference was called, not before.
1055 20 Q Go to 027179, please, and this is a newspaper
21 article of July 17th, 1990 from Dan Lett, the
22 headline is Wtness statement withheld, |awyers
23 say, and it deals with the issue of whether or not
24 M. Cal dwell provided a copy of Ron WIlson's
1055 25 initial March 3rd, 1969 statement to M. Tallis,
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1 and | will be going through this article and then
2 there were some menmorandums within Saskatchewan
3 Justi ce. Do you recall looking into this issue as
4 a result of this article?
1056 5 A Yes, | did.
6 Q And "1l just go through parts of it. The article
7 st at es:
8 "A statenment given by a star
9 witness in the David M| gaard case that
1056 10 could have discredited his entire
11 testi mony appears to have been withheld
12 from defence counsel during the 1969
13 trial, two | awyers close to the case
14 have charged.
1056 15 A statement given by Ron
16 Wlson to RCMP in Regina on March 3,
17 1969, denies any know edge of the brutal
18 mur der of nursing assistant Gail
19 Mller..."
1056 20 And then if we can go to the mddle colum, it
21 says:
22 "The revelation of the first
23 statement has created serious concerns
24 about whether Cal Tallis, Ml gaard's
1056 25 l awyer in 1969 and now a Saskat chewan
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Court of Appeal justice, was ever told
of its existence.

Tallis will not discuss
t he case.

David Asper, Ml gaard's
W nni peg | awyer, noted Tallis nmade no
reference to the first statement in
guestioning WIlson at either the
prelim nary hearing or trial.

Asper said it is
inconcei vable that Tallis, if he had
known of the original statement, would
have ignored it at the trial.

"It is painfully obvious
fromthe transcripts that Tallis did not
direct Wlson to the original
statement," Asper said. "It strikes me
that it would be serious m sconduct for
the Crown not to provide that
information to the defence."

And then on the right-hand side at the top,
there's a reference to Ron Wlson's |awer, Ken
Wat son, it says:

"WAt son said not only does

the first statement lend credibility to
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1 his client's recent recant of his
2 testimony, it suggests a serious
3 om ssion in informati on given to
4 Tallis."
1057 5 And then scroll down to the bottom
6 "W lson, in an interview from
7 his B.C. home, said he did not remenber
8 giving the first statement, but firmy
9 believes Tallis could have broken him on
1057 10 the stand if he had used it at the
11 trial."
12 And |1've only touched on parts of the newspaper
13 article, M. Brown. Do you recall, what was your
14 t ake or Saskatchewan Justice, what was your
1058 15 interpretation of what this article was alleging?
16 A Well, it's clearly alleging that Justice Tallis
17 did not receive any disclosure of statements of
18 the witnesses, or at least this witness, fromthe
19 Cr own.
1058 20 Q And let's focus on the Ron Wl son initial
21 statement, and we know on March 3rd, 1969, or you
22 | ater would have become aware that he initially
23 gave a statenment to the RCMP that did not
24 implicate M. M | gaard. Do you agree with that?
1058 25 A That's right, yes.
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Yeah. And so was it your understanding then that
this was alleging that M. Caldwell did not

di scl ose that statement to M. Tallis?

Yes.

And woul d that have been serious m sconduct in
your view on his part if he had not disclosed that
initial statement?

Probably not. There certainly wasn't a

requi rement as we have now with Stinchcombe that
all relevant material be turned over. There were
provisions in the Crimnal Code that permtted
defence counsel the opportunity to ask for w tness
statements and there were prosecutors at that time
who did not provide w tness statements absent a
request through the court process. Certainly we
al ways turned over the accused's statements, but
some prosecutors didn't provide witness
statenments.

So in 1969, 1970, the practice at the tinme was
that statements may not necessarily be disclosed
or have to be disclosed of witnesses?

That's right.

Now, this Comm ssion has heard evidence from both
M. Caldwell and M. Tallis, and in fact | believe

have a letter on our record that indicates Ron
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1 Wlson's first statement was sent to M. Tallis I
2 believe in September of 1969. Yeah, Septenber of
3 1969. | s that sonmething that you became aware of,
4 that the first statement had been provided?
11.00 5 A Yes.
6 Q Can you tell us what concerns Saskatchewan Justice
7 had when this article appeared suggesting that
8 there, that a witness statement had been w thheld?
9 A Well, | think the first concern was that that
11.00 10 didn't sound much |ike Bobs Caldwell's dealings
11 with Cal Tallis. He very much respected Cal
12 Tallis and generally practiced, at |least with the
13 | awyers he trusted and respected, and certainly
14 Cal Tallis was one of them he generally practiced
1101 15 an open file kind of prosecution activity, and
16 t hat was that they could come in and read the
17 file. They may not be able to take copies
18 necessarily, though they would |likely get witness
19 statements because you use those for
11.01 20 cross-exam ning, but he could certainly come in
21 and |l ook at the file.
22 Q Now, if this suggestion in this article were true,
23 that the initial statement of Ron WIlson which did
24 not inmplicate M. Ml gaard had not been provided
11.01 25 to defence, in light of the earlier media reports
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37289

1 about Ron W lson's recantation and his coments in

2 this article that if that statement had been put

3 to himat trial he would have, he could have been

4 broken on the stand, tell me what concerns
1100 5 Saskat chewan Justice had from | guess, the

6 adm ni stration of crimnal justice and what the

7 public m ght perceive about the conduct of

8 Saskat chewan Crown prosecutors?

9 A Well, certainly the whole article raises the issue
11.02 10 of inpropriety by the prosecution of denying the

11 defence the opportunity to attack the witness and

12 break the witness down and that doesn't reflect

13 well on us for sure.

14 Q And if we can go to 327652, and | believe this a
1102 15 menmo of Curt Tal bot, someone in the mnister's

16 office, just at the bottom this is August 1, 1990

17 and he says -- |I'll show you a couple of menos

18 here. | believe you were asked to follow up on

19 this by Ellen Gunn eventually; is that correct?
11.03 20 A That's correct.

21 Q So here M. Tal bot writes:

22 "Murray Brown has indicated to me that

23 the fact that Tallis does not refer to

24 the statement comes as no surprise. Hi s
11:03 25 point is that defence counsel would not
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bot her raising such a statement as it is
very easy for the prosecution to get
around it. | am not sure about this.
woul d assume that the credibility of
W Il son was an inportant part of the
Crown's case. There would not be any
downside to cross-exam ning WIson on
t he statenent. In the context of a jury
trial anything could happen.
| woul d suggest that we first

determne if the Crown actually had the
statement in their possession
(presumably they did), and then
determne if it was in fact provided to
Tallis. If the statenment was not
provided to Tallis and we determ ne that
not providing it amunts to "serious
m sconduct for the Crown" in the words
of Mlgaard's lawyer it seens to nme that
t he feds should be advised as such
information could play an inmportant role
in their deliberations.”

And it would appear, M. Brown, that at this

poi nt Saskatchewan Justice is going to |look into

the matter and if it concludes that something was
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1 done wrong by the Crown prosecutor, that you
2 woul d be advising the Federal Justice officials.
3 s that a correct read of this?
4 A Well, that's Curt Talbot's read on this. Just to

1104 5 put it in context, Curt Talbot at that time was a
6 very junior |awyer, probably just barely out of
7 articles, he had no experience in crimnal |aw and
8 that in ny view reflects some assunptions on his
9 part that aren't necessarily true and are not

11.04 10 necessarily borne out by experience. W were --
11 he reported this to the deputy m nister and the
12 deputy m ni ster asked Ellen Gunn to ook into it.
13 She referred it to me and | dealt with it
14 accordingly.

11.04 15 Q Okay. If we can go to 113514, just follow the
16 | oop here, this is an August 7th, 1990 menmo from
17 M . Tal bot to -- on behalf of the deputy mnister
18 Ell en Gunn:
19 "Woul d you be able to

11:05 20 determ ne whether or not the Crown had
21 the statement in their possession and if
22 so, whether it was disclosed to Tallis?
23 If the Crown possessed the
24 statement but did not disclose it |

11.05 25 woul d appreciate your coments on the
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i ssue of whether or not this would
constitute serious m sconduct in the
particul ar circumstances of this case.

And if you can go to the next page, just confirm

that it's the July 17th article that gives rise

to this inquiry; is that correct?

| expect that was the case, yes.

And then 004750, Ellen Gunn is then asking you on

August 8t h:
"Pl ease |l ook into this issue raised in
t he attached newspaper clipping and in
Curt's menmo and discuss with me."

And then 027176, and this would be your August

9th, 1990 nmeno to Ellen Gunn responding to this

i ssue?

Yes.

"Il just go through parts of it. | think you

i ndicate that you reviewed the file and there are:

"...letters on the file

indicating Tallis got witness
statements. However none mentions
specifically the statements of W son,
John, or Cadrain as being the ones given
to Tallis.™

"' m going to show you, when we're done with this
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document, a letter which |I think does confirm

t hat they were sent.
"On the other hand given that all the
ot her witness statements were given to
Tallis, it is highly unlikely Cal dwell
wi t hhel d the statements of the Crown's
principle witnesses."

And t hen:
"Addi tionally, during cross-exam nation
of Wlson at the prelimnary hearing, it
is obvious Tallis knew of all the
statements given to the police by
W lson: the first verbal denial given
to Ken Walters here in Regina, the
written denial given to Insp. Riddel
(the one referred to in the Free Press
article); the second oral statenent
given to Saskatoon City Police officers
while in custody..."

Etcetera, and then:
"At trial as well, it is obvious Tallis
knew of the police interviews and
statements given by WIlson in which he
deni ed any know edge of these matters.”

And then you attach portions of the prelimnary
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transcript, you say:
"Al'l of these excerpts confirmthat
Tallis was fully aware of the existence
of those statements and knew what was in
t hem | ndeed, given his intimte
knowl edge of how many times W I son was
visited at the --"

Provi ncial Correctional Centre,
"-- by police officers, it would appear
that Cal Tallis probably read the
prosecutor's file.

Finally, in speaking with

Cal dwel | about the matter, while he
cannot specifically recall giving the
statements to Tallis, it is his general
recoll ection that nothing was withheld
from Tallis including statements of
wi t nesses the Crown had no intention of
calling."

Woul d that be an accurate summary then of what

you concluded at the tinme?

Yes.

And is it fair to read that you concluded that M.

Cal dwell had in fact provided Ron Wl son's first

statement to M. Tallis?
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1 A Yes.
2 Q If we could call up 007042, please, and this is an
3 August 15th, 1969 letter from M. Caldwell to
4 M. Tallis, and | think this is from M.
1108 5 Caldwell's file, that enclosed are copies of the
6 followi ng, and there is the March 3rd, 1969 Ron
7 Wl son statement, and would you have been aware of
8 that? | take it you reached the sanme concl usi on
9 wi t hout seeing this letter?
1108 10 A Yes. Probably we woul dn't have had that, the
11 prosecutor's file at that point, we would have had
12 the head office file in all of this.
13 Q We're done with that docunent. So on this issue,
14 it appears that you reported back to Ellen Gunn
11.08 15 t hat no, there was -- | guess, nunber one, there
16 was disclosure of Ron WIlson's statement to
17 M. Tallis, therefore, no need to | ook at the
18 second issue of whether the failure to disclose
19 was m sconduct ?
11:09 20 A That's right.
21 Q Is it fair to say that followi ng your inquiry,
22 that no further steps were taken to deal with this
23 matter, at |east at that time?
24 A That's correct, yes.
11:09 25 Q And what would be the reason that you would not go
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1 to the media and say, to see if the statement was
2 in fact provided?
3 A Again, we were playing by the same rules that the
4 federal government played by, that the matter was
1109 5 under investigation, you don't conment on it, and
6 as well we were deferring to the federal
7 government, it was their investigation. I f they
8 wanted to deal with it publicly, that was their
9 busi ness.
11:09 10 Q Did you have concerns that the public would be
11 left with inaccurate or inconplete information, at
12 | east according to your review of M. Caldwell's
13 file?
14 A Yes. Well, until the Federal Mnister ultimtely
11.09 15 dealt with it, yes.
16 Q And did you have concerns that that would
17 adversely affect the adm nistration of crimnal
18 justice and perhaps the public's perception of the
19 job the Crown prosecutor did on the file?
11:10 20 A Yes.
21 Q And again, sorry to repeat this, but your --
22 Saskat chewan Justice would await and rely upon the
23 Federal M nister to resolve this issue not only
24 for your sake, but for the public's sake?
11:10 25 A Yes.
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1 Q If we can go to 333486, it appears you wrote to

2 M. WIIliams August 9th, 1990 and passed on to him

3 your conclusions about this issue; is that

4 correct?
11:10 5 A Yes.

6 Q And that, what would be the purpose of that?

7 A Well, | would assune that they must have made sone

8 request, because we weren't sort of routinely

9 forwarding informati on to them absent a request.
11:10 10 Q So do you think that, in light of the newspaper

11 article, some -- M. WIllians or someone nmay have

12 asked you to inquire and find out whether the

13 all egation in the newspaper was true?

14 A Well, they m ght, though they would have all of
1111 15 the material, at that point, that we had, or had

16 had access to it, certainly, at one point. They

17 woul d have the transcripts fromthe prelimnary

18 and the trial.

19 Q Wuld it be a case of Saskatchewan Justice wanting
1111 20 to ensure that the federal Justice Department had

21 your position, if | could call it, with respect to

22 this allegation?

23 A That's possible, yes, that's possible.

24 Q If we can then go to 004745, please. This is an
1111 25 August 29th, 1990 article, the headline is
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Ex- prosecutor hel ping probe M| gaard case, it goes
on to say:

"Federal investigators
exam ning the David M| gaard case have
enlisted the assistance of the Saskatoon
Crown attorney who handled the matter in
1969, and Ml gaard's |lawyers are crying
foul "

"The adm ssion has pronpted
M | gaard's | awyers, David Asper and
Hersh Wbl ch, to charge Wlliams with
conflict of interest and file a fornmal
complaint with federal Justice M nister

And then, scroll down:

"'1f anybody asked nme to
illustrate a conflict of interest, |
could use the exanple of Caldwell being
involved in the investigation of his own
case,' Asper said. 'He is certainly
bi ased. How coul d they involve him?""

And on the right-hand side, right colum:

"Asper said Cal dwell has

exhibited extreme prejudice in relation

to the case, going as far as to
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1 correspond with the National Parole

2 Board, sending them photographs of the

3 body and recomendi ng that M| gaard

4 never be released.”
1112 5 Do you recall Saskatchewan Justice becom ng aware

6 of this allegation, or this information, in this

7 media article?

8 A Yes.

9 Q And can you tell us, what was your reaction to it,
11:12 10 or your response?

11 A Well, politely put, | suppose we thought it rather

12 foolish. The extent to which Bobs Cal dwell was

13 i nvol ved was he was providing information. Had

14 t he Federal Government not gone to him for that
1113 15 i nformation, then of course the allegation would

16 have been "well, they are not trying, they are not

17 doing the job so apparently, one way or another,

18 there's corruption involved", or sonmething |ike

19 that. This just, at this point it just seened to
1113 20 be nmore of the nonsense com ng out of M| gaard

21 canp, this was, again, really a very foolish

22 characterization of what was going on.

23 Q And why do you say that?

24 A Because of course the federal representatives had
1113 25 to talk to Bobs Caldwell, they had to get
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1 information fromhis file, they had to discuss
2 al | egati ons made agai nst him Of course they
3 would talk to him and that, | cannot for a nonment
4 believe that M. Asper would have thought
1114 5 ot herw se. My take on this was that this was part
6 of the public relations canpaign, not particularly
7 genui ne, but necessary to keep the matter in the
8 news media and the pressure on the Federal
9 Depart ment of Justice.
11:14 10 Q And what effect, if any, did this allegation have
11 on Saskatchewan Justice and the adm nistration of
12 crimnal justice in Saskatchewan?
13 A Well this, quite frankly, is probably one of the
14 more transparent things that they were suggesting.
11:14 15 | don't recall anyone conpl aining that Bobs
16 Cal dwell was involved in the investigation, in
17 fact | can recall a number of people, and nostly
18 | awyers, sort of suggesting that they thought the
19 conpl aint by M. Asper was rather silly.
11:15 20 Q And so did Saskatchewan Justice take any steps in
21 response to this allegation?
22 A No.
23 Q Go to 004702. This is December 1990, a December
24 3rd article, it talks about the process, so this
11:15 25 is a couple of months before the mnister's
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37301
1 decision, and it says:
2 "- Convicted murderer David Ml gaard's
3 application for a new trial is being
4 bogged down by infighting within the
11115 5 federal Justice Department, the W nnipeg
6 Free Press reported today.
7 Some seni or depart nment
8 officials believe departnent | awyer
9 Eugene W I liams has m shandl ed the
11:15 10 investigation into M| gaard's
11 application and are trying to rewrite
12 his report before giving it to Justice
13 M ni ster Kim Canpbell, said the Free
14 Press, quoting unnamed sources."”
1116 15 And then on the right-hand side:
16 "'We were also very concerned
17 about the way our application had been
18 investigated . . . and that there was
19 very clearly a bias against our client,
11:16 20 but for reasons that he (WIIliams)
21 couldn't explain "
22 And t hen:
23 "Lawyers representing other
24 wi t nesses have said Wlliams told them
11:16 25 he was personally convinced M| gaard was
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1 guilty."
2 And would this have been an article, | think this
3 is the Leader-Post, that Saskatchewan Justice
4 woul d have received and revi ewed?
11:16 5 A Oh, we would have received that, yes.
6 Q And do you recall what reaction, if any,
7 Saskat chewan Justice would have had to this
8 information?
9 A Well we were certainly not aware of any conflict
11:16 10 within the Federal Government, nor were we aware
11 of Eugene W Illiam m shandling the investigation.
12 Again, it's nore of the news media hype being
13 generated by the M| gaard people in order to
14 pressure the Federal Government.
1116 15 Q Did you have concerns or did Saskatchewan Justice
16 have concerns, at this time or at a later tinme,
17 that an allegation of this nature, if believed by
18 the public, m ght underm ne the public's view of
19 Kim Campbel | 's ultimte decision?
11:17 20 A Oh, we -- well, her ultimte decision and the
21 justice systemin general, yes.
22 Q And so that would this type of allegation then, if
23 true, have an effect on the province in its
24 ability to rely upon, and have the public accept
1117 25 their reliance upon, the mnister's decision?
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1 A Well ultimately, if we believed that was true or

2 it was shown to be true, it creates concerns about

3 the final product, yes.

4 Q And if it is not shown to be true, but is believed
1117 5 by some menbers of the public to be true, what

6 effect does that have?

7 A Well, as | say, it dimnishes respect for the

8 adm ni stration of justice generally. | don't --

9 "' m not sure the public necessarily puts a | ot of
1118 10 stock in the distinction between federal and

11 provincial authorities, the '"justice system is

12 the justice system

13 Q And so that, if the public believes the Federal

14 Justice Mnister or her staff may have m shandl ed
1118 15 the matter, that that m ght somehow transfer to

16 provincial Justice as well ?

17 A It has a negative inmpact on the public's

18 perception of the whole operation.

19 Q If we can go to 004635. This is a fax, | think
11:18 20 it's -- you'll see at the top it's dated February

21 27th, 1991, | think at 1:39 in the afternoon.

22 There is a typo here, it's dated January 27th, but

23 it is -- if we can go to the next page -- it is

24 the February 27th, 1991 letter from Kim Canpbel |
11:19 25 to M. Wbl ch. This is her response to the first
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1 application, and it would appear that Saskatchewan
2 Justice received it on February 27th, 1991 from
3 M. WIlianms?
4 A That's correct.
1119 5 Q And presumably it would have been reviewed in
6 detail by you and other Saskatchewan Justice
7 officials?
8 A Yes.
9 Q | plan to go through parts of this. Ws -- do you
11:19 10 recall whether there was anything that stood out
11 when you received the application, or the
12 deci sion, after having read it?
13 A | suppose the thing that stood out the nmost was
14 that after all this noise in the news nedia, after
1120 15 all the fuss that had been made over this, it
16 comes down to very little substance.
17 Q And can you el aborate on that?
18 A Well the Federal Mnister's officials, when they
19 i nvestigated this, basically refute virtually
1120 20 every suggestion made by the M | gaard peopl e.
21 Q And when you say "suggestion made" are you
22 referring to in their application and/or in the
23 medi a?
24 A Well, in the, mostly in the medi a. | mean the
1120 25 applications are relatively tame in the sense that
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it purports to set out a position, it's not
calling people dishonest and so on, |like -- as
they did in the news media |ater on.

And the second paragraph of her letter says:

"Upon recei pt of your
application, departmental counsel
undertook a full review of the case.
Their advice follow ng that review has
been provided to me, and | have
considered it along with the information
and subm ssions you provided the
Depart ment . "

And then it goes on, on the next page, just this
paragraph here the mnister writes:

"During the investigation of
this matter, a nunmber of comments were
made publicly which tended to suggest
that officials within the Department
were not inpartial in their approach to
t he application. That was sinmply not
the case. At all times | have had and
continue to have full confidence that
officials within this Department have
handl ed the inquiry fairly, objectively

and conpetently, and that their approach
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1 to the exam nation of the case was at

2 all times wholly consistent with the

3 best traditions of the crimnal justice

4 system in Canada. In view of the
1121 5 al l egations that were made, senior

6 officials concluded that, in the

7 particular circunmstances of this case,

8 especially in view of the public

9 perceptions that could flow from these
1122 10 unwarranted allegations, it would be

11 appropriate to seek the advice of

12 em nent counsel with considerable

13 experience in matters of cri m nal

14 l[itigation. The Honourable WIIliam R.
1122 15 Mclntyre, Q. C. who practices in

16 Vancouver, was retained for that

17 pur pose. M. Mlntyre has consi derable

18 experience in crimnal litigation as a

19 practitioner and as a former member of
1122 20 t he Supreme Court of British Col unbi a,

21 t he Court of Appeal for British Col unbia

22 and the Supreme Court of Canada. M.

23 Mcl ntyre has reviewed the case in

24 detail, and has provided his advice to
1122 25 me as well."
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1 Now, prior to getting this letter, would you have

2 been aware of M. Mlntyre's involvement in the

3 matter?

4 A | think we were aware that they were sending it
1122 5 out to get an opinion from sonebody el se, because

6 t hey were concerned about the allegations of

7 i nconpetence and prejudice and bias and everything

8 el se made agai nst their investigators, yes.

9 Q And, at this time, were you famliar with M.
1122 10 Mcl ntyre?

11 A Oh yes.

12 Q And what did you know about hi nm?

13 A Well, he was a retired Supreme Court Justice, he

14 had a very good reputation with the courts and
1123 15 generally a good reputation as crimnal |aw

16 counsel .

17 Q Did you have occasion, after receiving this letter

18 fromMmM. WIlliams, to follow up with M. WIIlians

19 to find out nmore about what M. MIlntyre had done
1123 20 and what he concl uded?

21 A Yes. In conversations | had after this decision

22 was made with Eugene W I Iliams he basically went

23 t hrough the process of what they did in terns of

24 providing materials to WIlliam McIntyre and what
1123 25 he was asked to comment on.
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1 Q OCkay. And was that information inmportant to
2 Saskat chewan Justice to find out what M. Mlntyre
3 did and what he concl uded?
4 A | was interested in knowi ng the extent of the
1124 5 information provided to him and, sort of, the
6 scope of what he was asked to do. I n particular,
7 | was curious as to whether, basically, he just
8 got everything and was asked for a broad opinion
9 on whet her there was any substance to any of it.
1124 10 Q And what were you told by M. WIIlianms regarding,
11 nunber one, the information he was provided; two,
12 the scope of his review, and three, his
13 concl usi ons?
14 A Well, the specifics I'"'mnot entirely sure of, but
1124 15 | do recall that, at the end of that conversation,
16 | was satisfied that Justice MIntyre had been
17 given everything and had a full opportunity to
18 | ook at all of the information uncovered by the
19 federal investigation, as well as any allegations
1124 20 made by the M | gaard peopl e.
21 Q So was it your understanding, then, that he was
22 given the complete file that Federal Justice had
23 on the matter?
24 A That was mnmy understandi ng, yes.
1125 25 Q And, as far as what he was advised to | ook at or
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1 asked to ook at, what did M. Wllianms tell you
2 about the scope of M. Mlintyre's review?
3 A It was -- it was basically w de open, "look at all
4 of this, tell us whether you think there's any
1125 5 substance to any of it, whether you think the
6 m ni ster should grant any particular remedy".
7 Q And did M. WIlliams share with you the | egal
8 opi nion provided by M. MlIilntyre to Kim Canmpbell ?
9 A No, not at that point.
1125 10 Q Did he at a later point?
11 A | believe, at a later point, | saw it, but that
12 woul d have been in connection with the reference.
13 Q You saw the physical document?
14 A | saw the docunment. | don't believe we were ever
1125 15 given a copy of that, --
16 Q And did you have an opportunity --
17 A -- that | recall.
18 Q -- to review the opinion or parts of the opinion?
19 A | had an opportunity to | ook over the, basically,
1126 20 the summary and the back page.
21 Q And, fromthat, did you |learn what M. MIlntyre's
22 opi nion was to Kim Canpbell ?
23 A Well, ny understanding was the opinion basically
24 was there was no basis established to believe
1126 25 there was a m scarriage of justice, and that |
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1 t hi nk he concluded the Larry Fisher information
2 was somet hing that m ght have been useful to
3 counsel at trial.
4 Q But that his conclusion or his advice to the
1126 5 m ni ster was that there was no basis to grant a
6 remedy under Section 6907
7 A | believe that was his ultimte recommendati on,
8 yes.
9 Q And, from Saskatchewan Justice's perspective, was
1126 10 M. MIlntyre's review and his concl usions
11 information that was inportant to Saskatchewan
12 Justice in your decisions as to whether or not to
13 re-open the investigation into the death of Gai
14 MIler?
1126 15 A Well it, it provided sone confort in respect to
16 the notion that there was no basis to re-open. At
17 t hat point there wasn't really a positive decision
18 not to do it, there was a positive decision not to
19 do anyt hi ng.
1127 20 Q If M. MIntyre had provided an opinion to the
21 m ni ster where, in his view, he thought a renmedy
22 shoul d be granted, and the mnister, in her
23 deci sion, did not grant a remedy, would that
24 situation have influenced Saskatchewan Justice in
1127 25 the steps it took followi ng the --
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1 A Well, given that | wasn't the one controlling the

2 steps, | can't say for sure, but it would

3 certainly have affected ny opinion on the matter.

4 Q I n what way?
1127 5 A | had tremendous ampunt of respect for WIliam

6 Mclntyre, and if he indicated a remedy was

7 appropriate | would have taken -- given that a

8 consi derabl e ampbunt of wei ght.

9 Q And m ght that have prompted you to recommend to
1127 10 others in your departnment that Saskatchewan

11 Justice maybe ought to take some steps to re-open

12 the investigation?

13 A Very |ikely, yes.

14 Q And is it fair to say that -- and | don't want
1128 15 you, to put you in a position of comparing the

16 wei ght you put on Kim Canmpbell's letter and

17 M. Mlntyre's opinion -- but would the opinion --

18 the review that M. Mintyre did and the opinion

19 t hat he reached had been given, at |east in your
1128 20 view, at |east as much weight as the weight you

21 pl aced on the mnister's ultimte decision?

22 A Umm, yes, | would think so, I would think so.

23 Q Or perhaps nore wei ght?

24 A If there had been a di sagreenent, nmore wei ght,
11:28 25 yes.
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1 Q If there had been a di sagreenent between

2 M. MIntyre and Ms. Canpbell you woul d have put

3 more weight on M. Mintyre's opinion; is that

4 your evidence?
1128 5 A Very probably, yes.

6 Q Let's tal k about, again, just back to your

7 di scussions with M. WIlliams. And this --

8 A If | can, --

9 Q Okay.
1129 10 A -- if I can interrupt just a mnute, M. Hodson?

11 Q Ckay.

12 A | want to make something very clear. | was not

13 terribly concerned, and Justice officials in

14 Saskat chewan were not terribly concerned, about
1129 15 the all egations of impropriety made agai nst Eugene

16 WIlliam or any other federal official. W

17 consi dered that to be just part of the hype. The

18 problemis that when you're called inconpetent and

19 stupid and corrupt often enough, it does begin to
1129 20 affect the way you look at things, it does begin

21 to sort of set your m nd up against the people who

22 are calling you those names. And our concerns,

23 you know, eventually becones that, well, maybe

24 that influences the advice they are given -- they
1129 25 are giving.
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1 Utimtely, my view was that
2 wasn't the case, that they gave a thorough,
3 prof essi onal opinion to Kim Canmpbell, and she
4 foll owed that advice.
1130 5 Q And so would that be one of the reasons, then,
6 that M. Mlntyre's opinion would be inportant to
7 Saskat chewan Justice, for the reasons you've
8 stated, that -- to give you some confort that
9 Federal Justice officials were not adversely
11:30 10 affected by the allegations made agai nst them?
11 A Yes. And that, and we sort of naively believed at
12 that point that if you could say "well, you see,
13 Justice Mclntyre | ooked at this and his viewis
14 the same as the federal mnister's", that that
11:30 15 woul d have sonme effect in elimnating public
16 opi nion and sone effect in settling the Ml gaards’
17 claim but --
18 Q Did that happen?
19 A No, | don't think so.
11:30 20 COWM SSI ONER Mac CALLUM: | " m going to ask
21 you to repeat something, sir, | just got behind a
22 little bit.
23 You were saying that when
24 you're called inconpetent and stupid often enough
11:31 25 it begins to affect your view of, what, of the
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proprieties of the conplaints?
Yes, of the people who are bringing the materi al
to you, and the material they are bringing to you.
COWM SSI ONER MacCALLUM:  Okay.

BY MR. HODSON:
And who were you referring to as being the caller
and the callee in that exchange?
Well the M| gaard canp, at that point, was
exercising some fairly excited rhetoric, if | can
put it that way, in the news media, calling people
i nconpetent and biased and things |ike that.
And you are referring to --
They were referring to the Federal Justice
officials, in particular Eugene WIIliams, but
there were others as well.
And so if we can just go back to this letter,
then, so follow ng Kim Canmpbell's decision | think
you told us you would have had a discussion with
M. WIliams and you tal ked about M. Mlntyre's
work; is that correct?
That's correct.
And was that something that you initiated with
him in other words you went to him and said
"l ookit, tell me nore about what M. Mlintyre

did", or did he raise it with you, or do you
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1 recal |l ?

2 A | expect | raised it with himsimly because | was

3 curious as to how extensive Justice Mlntyre's

4 revi ew had been.
1132 5 Q And was that an inmportant issue for Saskatchewan

6 Justice, to know the scope of M. MlIntyre's

7 revi ew?

8 A It was for nme yes.

9 Q And you woul d have been one of the people involved
11:32 10 in the decision-making process for Saskatchewan

11 Justice on what to do, if anything, follow ng

12 Ms. Canmpbell's decision?

13 A That's right, yes.

14 Q Did you also inquire of M. WIIiam about the
11:32 15 extent to which the federal Justice Department

16 conducted their investigation and what their

17 concl usions and opinions were to M nister

18 Campbel | ?

19 A | don't think we inquired at that point sinply
11:32 20 because all of us in Saskatchewan would have been

21 satisfied by the conversations we'd been having

22 over the two or three years, that the Federal

23 Government investigation was very thorough, that

24 t hey ignored nothing, so we would have been
11:33 25 satisfied with that in February of 1991.
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1 What was the second part of

2 t he question?

3 Q ' mjust wondering at a |ater point, though, did

4 you ever ask or inquire of M. WIlliams or |earn
1133 5 about what the departnment report, the Federal

6 Justice Department investigation, what their

7 report concl uded?

8 A Oh, no, | didn't specifically. | was told that

9 the mnister had followed their advice. That's as
11:33 10 close as you can get to finding out what they said

11 to the m nister.

12 Q And who told you that?

13 A Um, it may have been Eugene W Illianms or it may

14 have been Ron Fai nstein.
11:33 15 Q And so again, based on your discussions with

16 either M. Fainstein or M. WIIlians, you

17 concluded that the departmental report prepared by

18 M. WIlliams, that the advice given to Kim

19 Canpbell was that no remedy ought to be
11:34 20 granted; --

21 A Yes.

22 Q -- was that your wunderstanding?

23 A Yes.

24 Q Did you inquire of M. WIlliams as to anything
11:3¢ 25 el se about what work he did, the scope of it, or
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1 any of the conclusions that the federal departnment

2 reached?

3 A Umm, no. | think, as | say, we were reasonably

4 satisfied that they had been very thorough up to
1134 5 t he point of the advice to the mnister, and

6 certainly that's something that becane obvi ous

7 when we got boxes and boxes of paper from them

8 during the reference.

9 Q And so later, in the course of the Supreme Court
11:3¢ 10 reference, did you receive -- did Saskatchewan

11 Justice receive the Federal Justice investigation

12 wor k product, or nmost of it?

13 A Most of it. There were, | believe, a few things

14 wi t hheld. Justice Tallis's statement was withheld
11:3¢ 15 because of solicitor/client privilege concerns,

16 and there may have been one or two other

17 statements that they didn't think were rel evant.

18 Q And after getting that information did you reach

19 any concl usions, being Saskatchewan Justice, about
11:35 20 t he t horoughness and the propriety of the

21 investigation conducted by the federal Justice

22 Depart ment ?

23 A | was satisfied, and certainly Eric Neufeld was

24 satisfied as well, that they had done a very
1135 25 t horough job of investigating this matter.
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1 Q If we can then go to 004638, please. And we have
2 been through this letter a nunber of times but you
3 woul d have been aware, then, of the issues that
4 the mnister had | ooked at as set out in this
1135 5 | etter, that -- the allegations?
6 A Yes.
7 Q And, by this time, would you have been reasonably
8 famliar with these allegations based upon what
9 you had read in the media -- or Saskatchewan
11:36 10 Justice had read in the media?
11 A Well, we were famliar with what was in the nedia.
12 | wouldn't say there was nothing new in the
13 m nister's response, there certainly was, but we
14 were al so reasonably informed about what the
11:36 15 Federal Government investigators had found with
16 respect to many of these things.
17 Q If we can go to page 004645, please, and here is
18 t he conclusion on the Ron W I son. | take it -- |
19 won't go through these, but the first two grounds
1136 20 were the Deborah Hall and the Dr. Ferris, and the
21 m ni ster dism ssed those allegations as set out in
22 the letter, and | think you've already commented
23 on that. Based on the information you had,
24 Saskat chewan Justice had, you did not find that
11:37 25 t hose grounds had nerit for the purposes of the
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1 province re-opening the investigation; is that

2 correct?

3 A That's correct.

4 Q And so here, on the W1l son recantation, she says:
1137 5 "On the whole of the evidence

6 avai |l able to me, | can find no basis for

7 confidence in M. WIlson's allegations

8 that his statement incrimnating

9 M | gaard was obtained by the
11:37 10 mani pul ati on or coercion of police

11 investigators. The current retraction

12 by M. WIlson of nuch of his trial

13 evi dence is unconvincing."

14 And did -- did the province then rely upon that
11:37 15 conclusion as far as disposing of M. WIlson's

16 recantation and his allegations about police

17 coercion?

18 A Well, that and information that we had, at that

19 point, received from federal officials, | can't
11:37 20 say who for sure, that when they attenmpted to get

21 M. WIlson to be nore specific with respect to

22 what the police did to him he could not be

23 specific, he could not tell us how they m streated

24 hi m or how they treated him or anything |ike that,
11:38 25 it's --
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1 Q If you can scroll down, please, to this paragraph.
2 Number 4 relates to Larry Fisher, it says:
3 "I nquiries were also made
4 concerning the subm ssion that one Larry
1138 5 Earl Fisher was Gail MIller's assail ant.
6 The observation of Linda Fisher, his
7 former wife, that her paring knife was
8 m ssing at the time of the nmurder was
9 fully investigated, in addition to other
11:38 10 assertions.”
11 And again, you've touched on this earlier, did
12 you have any follow-up discussions with anybody
13 at Federal Justice to determ ne the nature and
14 extent of the investigation into the allegation
11:38 15 that Larry Fisher was the perpetrator?
16 A | don't recall having any such discussions, no.
17 Q Based upon what's stated in this letter, did you
18 believe that it was a conplete investigation, and
19 did you rely upon that fact?
11:38 20 A At sonme point we were told that the RCMP was goi ng
21 to investigate the allegation that Larry Fisher
22 commtted the nmurder, and that's what we relied
23 on, yes.
24 Q And then the |etter goes on to say that:
11:39 25 "Nei ther Ms. Fisher's suspicions, which
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1 were conveyed to the police in 1980, nor
2 ot her well publicized assertions by her,
3 provi de any evidence to link Larry
4 Fisher to Gail MIller's death. Ms.
1139 5 Fi sher noted that the photo of a knife
6 simlar to the murder weapon indicated a
7 di fferent handle type, col our and bl ade
8 from her m ssing knife. However serious
9 M. Fisher's crimnal record may be, the
11:39 10 entire record at trial and in this
11 application reveals no evidence to
12 connect himwith the killing of Gail
13 MIller. Although it was, as you have
14 conceded, quite coincidental that M.
1139 15 Fi sher resided at the Cadrain residence
16 during M. Ml gaard's visit, no guilt or
17 suspicion of guilt can be attributed to
18 Fi sher in the absence of some form of
19 evidence linking himto the crime."
11:39 20 And woul d Saskat chewan Justice then have relied
21 upon this conclusion, together with the other
22 information you | earned about their investigation
23 and M. Mclintyre's opinion, in deciding not to
24 re-open the investigation at the time, whether
11:40 25 it's a non-decision or not, but --
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1 A Yes, oh yes.

2 Q Yeah. And | suppose, if the question is on

3 February 27, 1991 and the time period that

4 foll owed, the nmonths that followed, why didn't
1140 5 Saskat chewan Justice re-open the investigation

6 into the death of Gail MIller, investigate and

7 charge Larry Fisher for the nurder?

8 A Well, we were of the view, as set out in the

9 mnister's letter, that there was no evidence to
11:40 10 implicate himas the person who commtted that

11 crime, and certainly no basis to charge him

12 Q And did you rely then upon the m nister's

13 concl usion and the background work that was done

14 that led to that conclusion in making the decision
1141 15 not to re-open the investigation to determ ne

16 whet her or not Larry Fisher had killed Gai

17 MIler?

18 A Yes.

19 Q Go to page 647, please. This is the conclusion,
11:41 20 it says:

21 "...1 am satisfied that the verdict of

22 the jury was fair and justified

23 according to the | aw applicable at the

24 time, and continues to be so
1141 25 notw t hstanding the information and
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subm ssions you have brought to ny

attention.”
| would |ike your comment on what was
Saskat chewan Justice's view in |light of this
decision as far as the question -- did you
believe that this cleared Saskatchewan Justice
officials and the police who investigated the
matter of any wrongdoing or m scarriages as had
been all eged prior to this decision?
Yes, that would be fair, yes.
And | had asked this earlier, |I think you said
t hat when these allegations were being made about
M . Cal dwell and about the conduct of the police,
t hat you deferred and waited for the mnister to
render her decision to deal with those
al | egations?
Yes.
And so is it fair to say that in some respects Kim
Canpbel |l 's decision resolved at |east, and maybe
temporarily, resolved the allegations that had
been made relating to provincial interests,
nanely, the Crown prosecutor and the police
i nvestigators?
We thought it did, yes.

And did that |ater change?
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1 A Well, when | say we thought it did, we thought it
2 did with respect to the public. That wasn't the
3 case. It certainly satisfied us that there was
4 not hing to suggest inmpropriety by them
1143 5 Q And then did you subsequently |earn that the
6 m ni ster's decision was not being accepted by at
7 | east certain segnments of the public?
8 A Well, certainly the M| gaard canp went on a nedia
9 canpai gn, and a very effective one, to build the
11:43 10 pressure up against the mnister, the Federal
11 M nister to grant a remedy yet again prior to the
12 filing of the second application and that was
13 sufficiently strong, that it led to the point that
14 even the federal government agreed that something
11:43 15 had to be done and it had to be done publicly.
16 Q And was that criticism of the process or can you
17 el aborate, what was it that the -- what did you
18 understand to be the primary conpl aints about the
19 m ni ster's decision and the process?
11:43 20 A Well, the conplaint basically was that the process
21 had failed, that either through corruption or
22 error or whatever, it produced a bad result.
23 Q Was there concern expressed about the mnister's
24 failure to provide the |leg work or the background,
11:44 25 nanely, the investigation done by the departnent
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1 and M. Mclintyre's opinion?

2 A We were certainly concerned that even at that

3 poi nt they were still maintaining the kind of

4 secrecy they were. W would have anticipated that
11:44 5 at some point at |east a justice official would

6 have been available to explain the process and

7 provide a consi derabl e amunt of background

8 i nformation.

9 Q You are talking a Federal Justice official?
11:44 10 A Yes.

11 Q And would that be to -- and I'lIl show you some

12 articles and letters in a nmonment that talk about

13 concerns about the disclosure of what it was that

14 M. WIliams and others did, the background | eg
11:44 15 wor k and what M. Mcintyre was provided and what

16 his opinion was, that there was some concern

17 expressed that the public and the M| gaards didn't

18 know what was done; is that correct?

19 A Well, the public didn't know. The M| gaards
11:45 20 certainly knew, they were told every tinme they

21 made an inquiry exactly where the process was and

22 what was happening. They would not have been

23 given, | don't expect, a copy of the advice that

24 went to the mnister any nore than we were, but
11:45 25 they certainly understood what the process was and
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1 what investigations were underway and what those
2 i nvestigations were producing.
3 Q "1l maybe go through some of these articles and
4 get you to coment, 025968 (sic). And you
1145 5 commented that at some point, you said a public
6 airing was required. MWhy -- and you said even the
7 Federal Justice officials agreed; is that correct?
8 A Yes.
9 Q And why was a public airing required?
11:46 10 A Because the public's confidence | think in the
11 adm ni stration of justice had just been eroded to
12 the point by this media canmpaign that something
13 had to be done to restore it and a public airing
14 was the only way that you would do that.
11:46 15 Q And are you able to coment on what may have
16 contri buted to, or what could have been done to
17 have prevented this public outcry or the |oss of
18 confidence in the public?
19 A Yes, a nmore open response to allegations as they
11:46 20 were being made instead of letting themlie there
21 and the pressure build up, a nore public response
22 to the release of the mnister's opinion. I f we
23 were doing that today and we were doing it in
24 Saskat chewan, | can tell you that prior to the
11:46 25 rel ease of the mnister's response, one of the
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1 stops would be at the communications branch to get
2 a public relations canpaign or a news nedia
3 canpai gn set up in advance so that the whole story
4 got out.
1147 5 Q And when you say the whole story, are you
6 suggesting that sort of the open box, the
7 entirety, here's everything we did, the public can
8 | ook at it?
9 A Well, it wouldn't -- you wouldn't necessarily
11:47 10 di scl ose the files, but you would be disclosing a
11 substanti al anmount of information.
12 Q And what benefit would that have?
13 A Well, it basically shows the public what was done
14 to follow up these allegations in terms of
11:47 15 i nvestigative work. Hopeful ly that would provide
16 them with the confidence that allegations were not
17 i gnored, that the investigation was not slip-shod,
18 that it was very thorough. Provi ding them for
19 exanpl e, a copy of the statement or the relevant
11:48 20 portions of the statement of Deborah Hall would
21 clearly indicate that in fact what you are really
22 tal king about is interpretation, she interpreted
23 it a different way than the other wi tnesses, it
24 wasn't that this didn't happen, and that |
11:48 25 think -- first of all, you are inform ng the
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1 public, but second, you are answering the
2 all egation and that seens to me to be an inportant
3 aspect of what we do.
4 Q And again, | think you said the public airing came
1148 5 at the Supreme Court reference about a year later?
6 A Yeah.
7 Q And you comment ed about what could have been done.
8 Can you comment on, at |east from Saskatchewan
9 Justice's perspective in the latter part of 1991,
11:48 10 what effect did it have on the adm nistration of
11 crimnal justice that the province -- or that the
12 Federal Justice Department did not perhaps share
13 as much information as you thought they m ght
14 have?
11:48 15 A Well, it provided -- it simply provided the
16 M | gaard camp with the opportunity to set up and
17 operate an incredibly effective campaign to
18 pressure the M nister of Justice for Canada into
19 doi ng something more, and in this case calling a
11:49 20 reference.
21 Q And was it your observation, M. Brown, that if
22 t hey had not done that media canpaign, that they
23 woul d not have obtained a public airing and a
24 reference?
11:49 25 A That's probably the case, yes. If the matter had
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1 been allowed to die after February of 1991, there
2 woul dn't have been a reference |I'mpretty sure.
3 Q This is an article of February 28th, 1991, if we
4 can just flip it over. So this is the day after
1149 5 t he decision, and |I don't propose to go through a
6 | ot of these, but you would have been aware, |
7 think you referred to it that a fairly significant
8 medi a canmpai gn foll owed Kim Canmpbell's deci sion;
9 is that correct?
1150 10 A That's correct.
11 Q And would you agree, if | can maybe summari ze a
12 bit, the focus would be to, number one, dispute
13 her conclusions; correct?
14 A Yes.
1150 15 Q And nunmber two, to raise a number of issues that
16 called into question the process utilized by
17 Federal Justice officials, the fairness of the
18 process, the transparency, the accountability,
19 such that the credibility of her decision was
11:50 20 being called into question. Is that a fair way to
21 summarize it?
22 A That's correct.
23 Q In other words, public, don't accept, don't rely
24 upon her decision because the process is so flawed
11:50 25 and they won't tell us what they did, they won't
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1 share with us what M. MlIntyre had and what he
2 said, things of that nature, and I'll go through
3 some of those, but that's generally the flavour of
4 what was being put out there?
11:50 5 A Yes.
6 Q And did that have an adverse effect then, that
7 canpai gn, did that have an adverse effect on
8 Saskat chewan Justice and your ability to rely upon
9 the mnister's decision in the eyes of the public?
1151 10 A In the eyes of the public I think it did, yes.
11 Q And did you find then that the public was not as
12 readily and i mmedi ate to accept your reliance upon
13 Kim Campbel | 's decision in light of what was in
14 the media regarding it?
1151 15 A Well, | don't know that they were questioning us
16 sort of directly, but certainly the whole
17 adm ni stration of justice was getting a black eye
18 out of this.
19 Q And so here in this article:
1151 20 "Federal bungling of David
21 M | gaard's 22-year bid for freedom wil
22 be publicly revealed in appeals to the
23 Federal Court of Canada and the
24 Saskat chewan Court of Appeal, his | awyer
1151 25 prom sed..."
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1 And then M. Asper:
2 "Either they ignored what we
3 presented or they just conpletely
4 m sunderstood it," Asper said..
1152 5 Al t hough Canmpbel |l took the
6 extraordinary step of getting an outside
7 | egal opinion, from former Supreme Court
8 of Canada Justice WIlliam MclIntyre, any
9 hope she had of ending criticism of her
1152 10 departnment's handling of the case faded
11 qui ckly."
12 And your coment on that, M. Brown, | think at
13 | east in the mnister's decision, it was |ookit,
14 in order to quell the public criticisns against
1152 15 my officials, | took the extraordi nary step of
16 getting an opinion from M. MlIntyre to add
17 credibility to nmy decision; would that be a fair
18 read of it?
19 A Yes.
1152 20 Q And is it correct to say that at |east what played
21 in the media following is that because she did not
22 di scl ose what was given to M. MIiIntyre and what
23 he provi ded back to her, at least in the eyes of
24 David M| gaard's supporters, that that resulted in
1152 25 t hat opi nion not adding to her credibility, but
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per haps detracting fromthe credibility of her
decision. Wuld that have been essentially the
all egation put forward?
Well, that was the allegation being put forward,
yes.
So what was intended at least in the eyes of sone,
t hat what had been intended as something to
bol ster the credibility of her decision ended up
per haps underm ning it because what he did and
what he advised was not made public; is that fair?
Yes.
And so here, if we can just go to the top part
here --
Well, that said, | expect that had the Federal
M ni ster made public everything that was given to
Justice Mlntyre, they would have found some ot her
way to be critical of it. At the end of the day
they didn't get what they wanted and their view
was, you know, that the campaign continues and
t here would have been something else they would
have attached their sights to.
And here, M. Asper is referring:
"We will ask the judges to
order the department to disclose fully

everything that it has, all interviews,
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1 all testinmonies, all opinions and the
2 evaluation of all the evidence that we
3 provi ded.
4 "Justice has never
1154 5 di scl osed to us what they have."
6 And so that would have been -- this is the day
7 after the decision, but you would agree that that
8 woul d be a common theme in what followed in the
9 medi a, the Ml gaard group saying |ookit, you have
1154 10 not given us what you did?
11 A Yes.
12 Q And did you have any views on that, M. Brown, as
13 to whether or not that's something that maybe
14 woul d have assisted or quelled sone of the
1154 15 concerns about Kim Canpbell's decision as far as
16 the province is concerned?
17 A Well, | think the conplaint has a certain
18 resonance with the public, that you've made this
19 deci sion, but you haven't told us why or how or
1154 20 shown us what you based it on. That's something
21 that | think nost nmenmbers of the public can easily
22 understand and something that they would say they
23 woul d be synpathetic wth.
24 Q And does there come a point where the failure to
1155 25 di scl ose that type of information can lead to
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1 specul ati on about, nunber one, trying to hide
2 sonmet hi ng; would you agree with that?
3 A Oh, absolutely. Again, we run into that problem
4 with a lot of the things we do. If we allow
1155 5 out rageous allegations to just lie there without
6 bei ng answered, the no comment sinmply neans that
7 the public is left with that and start thinking,
8 well, if they are not going to talk about it,
9 there must be sonmething to it.
1155 10 Q OCkay. And then:
11 "Asper said the federal government is
12 trying use Mcintyre to legitimze its
13 process by playing on his reputation and
14 expertise in crimnal |aw. However, he
1155 15 said it will not release the fornmer
16 judge's opinion because it will reflect
17 how tai nted and sl anted evi dence
18 presented to him was."
19 And |l et nme just pause there. | think, and
1155 20 correct me if I'"'mwong, you told us that as far
21 as Saskatchewan Justice was concerned,
22 M. MIlntyre's opinion did in fact legitim ze the
23 process in your view and his opinions certainly
24 | egitimzed or gave you confort that you could
1156 25 rely more on Ms. Canmpbell's decision; is that
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fair?
Yes.
And it appears here that M. Asper is saying that
the Federal Mnister is using M. Mlintyre's
opi nion for that purpose, but then won't disclose
it to the M| gaards and |et them know what it was?
Yes, and he's adding his view of why that is so.
And then | suppose the distinction here is, at
| east maybe not at this point, but at some point,
Saskat chewan Justice had the benefit of know ng,
number one, what it was that M. Mlntyre reviewed
and, nunmber two, at |east the essence of what his
opinion was to the m nister?
Yes.
If we can go to 025970, this is an article of
February 28th as well, and it tal ks about:
"The Justice Department -- isn't capable
of making an inpartial decision..."
"Politics has everything to do with it
-- an independent investigator should
have | ooked at this case..."
And it goes on, | think that's John Harvard's
comments, and if we can scroll down to the right,
it says:

"Asper said ironically Canmpbell did just
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what he wanted when she appoi nted
retired Supreme Court Justice WIIliam
Mclntyre to review the case -- except
t he defence had no opportunity to
present arguments or review the Crown's
case. "
And again, you would have been aware of that? |
guess that's a different type of allegation in
t hat --
Well, it's expanding.
Expanding it.
It's not an opportunity to answer.
In other words, the conmplaint was that if you were
going to go and get an opinion from him you
shoul d have allowed us to at |east participate in
t hat process?
That's right.
And did you have any views on that?
Well, that's not usually the way these kinds of
processes are done, certainly not the way an
i nvestigation proceeds, you don't usually go to
t he Def endant and ask them to participate in the
process.
MR. HODSON: | see it's 12 o' clock,

probably an appropriate spot to break.
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1 (Adj ourned at 11:58 a.m)

2 (Reconvened at 1:30 p.m)

3 BY MR. HODSON:

4 Q Good afternoon. If we could call up 026675. And
01:31 5 this is a March 6th, 1991 letter, if we can just

6 go to the second page, it's a letter fromthe

7 m ni ster, Gary Lane, prepared by Murray Brown,

8 with a blind carbon copy to the Deputy M nister

9 Brian Barrington-Foote. If you can go back to the
01:31 10 front page, | don't think it turns on who this was

11 sent to, but can you tell us; would this be a

12 letter sent by the mnister to a member of the

13 public? W see a number of these in the

14 docunments.
o1:31 15 A Yes. General ly, what would have happened is

16 sonmebody has written in to the m nister expressing

17 some concerns, if the mnister's office itself

18 didn't feel confortable in preparing the reply

19 then they would send it on to the department. The
01:31 20 department, the deputy mnister sends it to the

21 appropriate division, | was doing, | think, nost

22 of the letters with respect to David M| gaard's

23 case, and this one would have come to nme for

24 reply.
01:32 25 Q And so, generally speaking, you would draft the
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1 | etter and, subject to any revision the m nister
2 or the deputy m ght make the content, the
3 substantive content, would be from you?
4 A Yes.
o132 5 Q And so here, this is March 6th, a week after Kim
6 Canpbell's decision, and it says:
7 "The investigation in this case ...",
8 | et me just back up. | could not find her letter
9 in to the mnister, |I'mnot sure much turns on
01:32 10 it, but the first sentence says:
11 "Thank you for your recent
12 | etter concerning the case of David
13 M | gaard. "
14 It says:
01:32 15 "The investigation in this case was full
16 and pai nstakingly careful.",
17 and you're referring to the federal Justice
18 Department matter.
19 "Each suggestion that there was new
01:32 20 evi dence was exhaustively exam ned.
21 This inquiry was very conpl ete and
22 amounts to almost a conpl ete
23 re-investigation of the crime. All
24 maj or witnesses and nost m nor ones were
01:33 25 re-interviewed by Royal Canadi an Mount ed
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1 Police investigators and all of the
2 exi sting physical exhibits were
3 re-exam ned. The alleged new evidence
4 was al so carefully checked. The
01:33 5 R.C. M. P. investigation supports the
6 conclusion of the M nister of Justice
7 that the original trial was fair and
8 reached the proper conclusion.”
9 Could you tell me where, or on what would this
01:33 10 information have been based at the time?
11 A That woul d have come largely fromthe
12 conversations that we had had over the months with
13 t he Justice officials and, of course, from Kim
14 Canpbell's letter itself.
01:33 15 Q And can we conclude fromthis letter that this
16 woul d reflect the Saskatchewan M nister of
17 Justice's assessment of the situation at this
18 time?
19 A Yes.
01:33 20 Q If we can go to 165532. And this is a letter
21 March 12, 1991 from the Ml gaard famly to the
22 m ni ster in response to her decision, and | just
23 want to touch on parts of this. "' m not sure if
24 this letter was ever provided directly to
01:3¢ 25 Saskat chewan Justice; are you able to tell us by
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




o134 5

o134 10

11

12

13

14

o135 15

16

17

18

19

o135 20

21

22

23

24

0135 25

Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37340

| ooking at it, M. Brown? It may have been
provi ded as part of the reference.
It may have come as part of the reference.
Yeah.
| don't recall seeing their correspondence to the
m ni ster before that.
And so just a couple of points here. This letter,
| believe the evidence is that it was distributed
to the media, and in fact I will be showi ng you an
article later where parts of this are quoted from
| believe, but | just want to get your coment on
a couple of the concerns, because | think this
| etter outlines the concerns that David M I gaard,
his famly and his | awyers, had with respect to
this issue we tal ked about before lunch, nanmely
whet her the federal m nister had adequately
explained to them how she arrived at her deci sion,
what she | ooked at, what she gave to M. Mlntyre
and what he gave back, and those sorts of things.
And just a couple parts here. The second
par agraph says:
"After an intensive review of
the contents of your letter, we have
concl uded that your decision is a

continuation of the gross m scarriage of
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justice. It would seem that your
officials either ignored or profoundly
m sunder stood not only the substance of
our application, but also the evidence
at trial. Having first consulted with
our counsel, we feel conpelled to
particul arize for you the many factors
outlined in your decision with which we
t ake strong objection.”

And then here, as far as the departnent, and |

won't recite them, but they go through and they

say:
"These are objective exanpl es

of the type of review conducted. The
fact that your officials conducted your
work in secrecy, and consistently
rejected our requests for disclosure,
makes it impossible to fully respond to
this point."

And the next page, at the bottom |1'Ill just read

you parts of this and ask you for your comment.
And at the bottom they say:
"Wth all due respect, the
suggestion by your officials that you

seek advice of outside counsel flows not
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1 from their good intentions, but rather

2 because their conduct had been exposed

3 to public scrutiny. They had been

4 caught acting in a manner inconsistent
01:36 5 with their duty while pursuing an

6 application made under Section 690 of

7 The Crim nal Code. We fully stand by

8 our assertion that your Department set

9 out from the very beginning to defeat
01:36 10 this application; initially in the hope

11 t hat by doing nothing, it would sinmly

12 | apse, and then latterly, as the

13 strength of the case grew exponentially,

14 by conducting itself in a way that would
01:37 15 ensure the result.™

16 And then down to the third paragraph.

17 "We have no idea what

18 i nformati on was provided to M. Justice

19 Mcl ntyre, nor are we aware of the
01:37 20 contents of his opinion."

21 And t hen:

22 "After our counsel met with your

23 officials in Otawa on October 1, 1990,

24 it became abundantly clear that there
01:37 25 were very different views with respect
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to the facts of the case. How one vi ews
those facts will, in |arge measure, be
determ native of how one views the
application in its entirety."”

And then it goes on to talk about having it

adj udi cated by an independent body. And then

down, the next paragraph:

"Unfortunately, your process

has reverted to that which existed in a
bygone era. David M I gaard had his
application investigated, adjudicated
and concl uded by all of the same people,
and al ways in our absence. The real
decision in this case was made when you
referred the case to M. Justice
Mclntyre, and it is astonishing that you
believe otherwise. You referred this
case to a retired Judge for his opinion,
and you excluded counsel. W are
confident that there is no Court in this
country which would sanction this

practice, either under The Charter, or

by virtue of the rules of natural
justice."

And | think that's fine fromthe letter. Just - -
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1 and | believe this letter found its way, or at
2 | east parts of it, in certain later nedia
3 reports. But do you understand fromthis letter,
4 M . Brown, the concerns expressed by David
01:38 5 M | gaard's group at the time with respect to
6 their seeking an explanation of how the decision
7 was arrived at, what was reviewed by the
8 department, and what was provided to M. Mlintyre
9 and what his opinion was?
o1:38 10 A Yes, | can certainly understand that.
11 Q And are you saying that you could understand why
12 David M | gaard would have a concern that he didn't
13 get that information after Kim Canpbell's
14 deci sion?
01:38 15 A Well, | think it's fair to say that the days when
16 public officials could simly announce deci sions
17 wi t hout bothering to make the effort to explain
18 how they came to those decisions, or even nowadays
19 gi ving sonebody the opportunity, sort of a
01:39 20 | ast-ditch opportunity to coment on the materi al
21 that's been gathered, are gone, and they were
22 probably gone by that tinme too.
23 | can understand why the
24 M | gaards woul d be concerned that they were not
01:39 25 given the opportunity to see what the federal
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1 m ni ster made her decision on, or see the Mlintyre

2 opi nion, which she obviously placed a good deal of

3 wei ght on.

4 Q And woul d that be something that, again, could you
0139 5 understand how that m ght result in at |east the

6 David M | gaard group having further questions

7 about the mnister's decision and perhaps sonme

8 reluctance to accept it --

9 A Yes.
o1:40 10 Q -- as being valid?

11 A Yes.

12 Q And, again, would that be simlar to what you

13 commented on earlier, your observations about what

14 menbers of the public m ght conclude as well, not
o140 15 havi ng had an opportunity to | ook behind the

16 m ni ster's decision?

17 A Yes, that's correct.

18 Q 004681. And this is the March 13th, 1991 story in

19 t he StarPhoenix, and this is where that letter |
o1:40 20 just read to you is quoted from

21 "In a letter of reply that

22 called the dism ssal of WIlson's

23 evidence 'insulting' and the entire

24 departnmental review biased and
o140 25 unobj ective ...",
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and it goes to carry on. And | think the
evidence is that the letter | quoted from was
distributed widely to the media and may have
formed at | east part of what the media thereafter
reported on. If we can just go down to the
bottom -- actually, sorry, no.
If we could go ahead to
026541. This is a March 13th, 1991 article, |
think this is in the Wnnipeg Sun, this quote was
reported el sewhere as well. Wuld it be correct
to say that, after the mnister's decision in
February of 1991, Saskatchewan Justice continued
to nonitor and receive nmedia reports about the
David M | gaard matter?
Oh, we would have received nmedia reports about it.
Again, there was a clipping service that provided
us with all of that on a regul ar basis.
And so here the heading, if we can just go back,
the headline here is M| gaards decl are war
Prisoner, famly target Canpbell in canpaign, and
it states here:
"Campbel | set herself up as
judge and jury in the case, which is not
her role, Asper said.

"W never asked her to
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1 declare his innocence. W've only asked

2 for a new trial,' he said.

3 "Her decision is an outrage.

4 Ei ther she got bad advice and didn't
01:42 5 exercise due diligence, or she is an

6 active co-conspirator in this

7 injustice.'

8 I n Vancouver, Canpbell said

9 she worked hard to reach her decision,
o142 10 and the Justice Department has 'no

11 vested interest, no bias.""

12 Can you tell me what the reaction was by you

13 and/ or Saskatchewan Justice at the time to this

14 al |l egation about either the m nister got bad
o1:42 15 advice or is an active co-conspirator?

16 A Well the more personal the attacks become, |

17 suspect the less credibility we see in any of

18 them and the less we're inclined to take any of

19 it seriously. Clearly, the M I gaards were very
01:43 20 di sappointed, | can certainly understand that, and

21 t hey had decided that the media canpaign had to

22 continue, and there had to be another result

23 reached.

24 Q And any conmment about what this type of report in
01:43 25 the media would do to Saskatchewan Justice and its
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1 intentions to rely on the mnister's decision?
2 A Wel |, again, any attacks on the decision, any
3 attacks on the federal Department of Justice,
4 ultimately reflect on the adm nistration of
0143 5 justice as a whole, and that's a concern to the
6 Gover nment of Saskatchewan. At this point there
7 certainly wasn't any consideration of sort of
8 re-opening an investigation. W were satisfied
9 that, in fact, the Federal M nister had, as she
o1:44 10 said, had her officials do a very thorough
11 rei nvestigation, and there was no basis to
12 re-open.
13 Q Okay. And we've talked about this a bit. So
14 you -- is it fair to say that nothing in the media
o144 15 criticizing the mnister or her officials or the
16 role of M. -- of M. MlIntyre caused Saskat chewan
17 Justice to have any doubts about the credibility
18 of her decision; is that correct?
19 A That's correct.
01:44 20 Q However, with respect to the province's ability to
21 convince nenbers of the public that the matter had
22 been fairly and properly resolved, did what -- did
23 the criticismin the media present a challenge to
24 you in explaining, explaining Saskatchewan
01:44 25 Justice's reliance on the decision?
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1 A Yes, | would say that's fair. It certainly makes
2 the job nore difficult to try and convince people
3 who are writing the mnister that, in fact, David
4 M | gaard had been given a fair hearing and sinmply
0145 5 hadn't been able to establish his case that he
6 wasn't properly convicted.
7 Q Go to 004351. If we can go to the next page, this
8 is March 20, 1991 prepared by Murray Brown, just
9 go to the front page. Can you tell us what this
0145 10 document would be?
11 A Unm t hat appears to be a briefing note.
12 Q And so would this be for the Justice M nister
13 t hen?
14 A Yes.
0145 15 Q And this would have been prepared by you on or
16 about that date?
17 A Umm, yes, subject to the fact it's reviewed by a
18 nunber of people and they may throw in a change or
19 t wo.
0145 20 Q But would it represent the know edge that
21 Saskat chewan Justice had at the time about the
22 matter?
23 A Yes.
24 Q And it tal ks here about, it says:
0146 25 "The review conducted by both
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t he Federal Departnment of Justice
officials and M. MIlntyre was very
t horough and conmplete and in result both
concluded there was no basis for a
reference to the Court of Appeal. My
officials co-operated fully with the
review. "
And |'m wondering, at this point, M. Brown, what
informati on woul d Saskatchewan Justice have about
t he concl usi ons reached by the Federal Department
of Justice officials in their review?
Well, again -- what was the date on this?
March 20th, 1991.
We had no sort of further information in ternms of
specifics than we had when the mnister released
her report. | may have tal ked to Eugene W I Il ianms
at this point and asked about the Mlntyre
opinion, | don't know for sure, but that was the
only sort of inquiries that | made with respect to
how t horough things had been. My understanding to
t hat point was that the federal governnment had
done a very thorough job, had engaged the RCMP and
conpletely investigated all of the aspects of the
case.

And as far as the conclusion reached by the
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Federal Justice Departnment officials, what
information did you have about that?
Well, again, while these materials or these
al | egations were being presented by the M I gaards,
fromtime to time we had conversations with
federal officials and they would tell us that they
had discovered this or they had discovered that,
there was never anything more formal than that.
Certainly no exchange of the file.
If we can just go to the next page here, there's a
passage here, it says:
"This matter was fully reviewed by the
Federal M nister of Justice. At the
conclusion of that review, the Federal
M ni ster had the former Supreme Court
Justice WIlliam Mclntyre review the case
as wel | . Both the Mnister's staff and
M. MIlntyre concluded that the
conviction was properly obtained and
still valid. The "new evidence" put
forward was either illusory on closer
inspection or of little evidentiary
wei ght or inconcl usive. I n the opinion
of all parties who reviewed the matter

not hi ng new has come forward to justify
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a re-hearing."”
And can you tell us where that information would
have been obtai ned about, in particular:
"Both the Mnister's staff and
M. MIlntyre concluded that the
conviction was properly obtained and
still valid."
That would have come from the federal government
people as well .
And so would that have been tel ephone discussions
then with --
Yes, because we didn't get the Mlntyre opinion
directly.
The document ?
Yeah.
And so by March 20th, 1991, then, are you telling
us that -- well, let nme ask you. MWhat information
about M. Mclntyre's conclusions and the
m nister's staff, the Federal Justice official's
concl usions, would that have been conveyed to
Saskat chewan Justice?
In the form of those tel ephone conversati ons.
They knew that we were concerned with the public's
perception of the adm nistration of justice and

because of that they tended to be, at least in ny
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1 experience, a little nore forthcom ng about what
2 t hey had discovered and a little nmore inclined to
3 keep us informed of what they were discovering
4 than they normally would, but even there they
0149 5 exercise certain limts and those limts included
6 not sending us original materials.
7 Q And so again on the federal department report, |
8 think you are telling us they did not send you a
9 copy of their departmental report or their advice
01:50 10 to the mnister or their conclusions?
11 A No, no.
12 Q Can you tell us to the best of your recollection
13 what they would have told you about what their
14 concl usions were and what their advice may have
01:50 15 been?
16 A Well, with respect to the concl usions, that would
17 have come from those conversations over the course
18 of time as they | ooked at each piece of new
19 evi dence or new suggestion of inpropriety or
o1:50 20 what ever . Basically during the course of those
21 conversations, they made it clear that either the
22 new evi dence didn't hold up or anything they may
23 have found, for exanple, with respect to the Larry
24 Fisher thing, in their view didn't anmount to a
o150 25 sufficient reason to re-open the conviction.
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1 Q But would M. WIlianms or someone else with
2 Federal Justice have told Saskatchewan Justice
3 that the federal departnment review concluded that
4 the conviction was properly obtained and still
o151 5 valid?
6 A Well, probably not, no, not -- because that, in
7 effect, would be advice to the mnister, that
8 woul d have been something that we pulled out of
9 the mnister's letter.
o1:51 10 Q And is that something then that you would presune
11 that the mnister followed the department's
12 advice?
13 A Oh, yes, yes. On somet hing as conplicated as
14 this, | have no doubt about that.
o151 15 Q So we're done with that document. If we can just
16 pause here. Yesterday | tal ked about these
17 decision points and I think you told us that after
18 the mnister's decision came out on February 27th,
19 1991, there wasn't a formal decision made by
o1:51 20 Saskat chewan Justice not to re-open, but rather it
21 was a case where it sinmply wasn't re-opened, |
22 think you called it a non-decision; is that fair?
23 A Yes.
24 Q And can you just explain why no decision was made
o152 25 at that time to re-open?
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Well, essentially we were taking the position
if the Federal Mnister's investigation turns
somet hi ng that suggests we need to further
investigate, we'll do that, but when the Feder
M ni ster reported that there was no basis to
re-open the conviction, as far as we were

concerned that was the end of that.

And if we can just generally try to outline what

i nformati on Saskatchewan Justice had, and |I'm
tal king specifically on February 27, 1991, but

wi thin, you know, weeks or a nonth after that

t he decision was digested, would you agree that at

| east one group of information would be what

Saskat chewan Justice obtained from the medi a,

information contained in the media report, some of

which |I've shown you?

Yes, | suppose with the caveat that | suspect

that point we didn't believe a good deal of what

was bei ng, what had been reported and what was
bei ng reported.

' m sorry, what was that?

We didn't believe a good deal of what was reported

or was being reported currently.
And so al though you had this information, what

wei ght if any then did you place on that in
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1 deciding not to re-open the case?
2 A A decision not to do anything was |argely based on
3 the M nister of Justice's report and what we had
4 | earned from Justice officials with respect to the
0153 5 various bits of information that had been
6 subm tted as supporting a re-opening.
7 Q And woul d that include the information you
8 obt ai ned about the RCMP investigation of Larry
9 Fi sher ?
0153 10 A Yes.
11 Q And would it include the role that M. Mlntyre
12 pl ayed in reviewi ng the matter and providing his
13 opinion to the mnister?
14 A Yes.
o1:54 15 Q Now, | suppose, we touched on this yesterday, the
16 practical effect, that if Saskatchewan Justice had
17 decided to re-open the investigation into Gail
18 MIller's death following Mnister Canpbell's
19 deci sion within weeks or months, | think you told
o1:54 20 us yesterday there was no -- there was no reason
21 why you could not re-open the investigation, |egal
22 reason?
23 A Oh, that's right, there's no |l egal reason why it
24 can't be re-opened, even when there's a 690
o1:54 25 application involved.
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1 Q But practically speaking, in |light of what the

2 m ni ster concluded, did that effectively

3 precl ude --

4 A It gave us no reason to re-open an investigation.
01:55 5 Q If we can go to 026681, and this is a five page

6 letter fromthe M nister of Justice at that tinme

7 Gary Lane. It's prepared, at |east the document

8 says prepared by you, M. Brown, and it talks

9 about the David M| gaard case, and | propose to go
o1:55 10 t hrough parts of it. Can you tell wus, at this

11 time, | mean, this letter, as we see when we go

12 t hrough, is fairly detailed and tal ks about

13 various matters. WAs there a decision made at

14 some point by Saskatchewan Justice to be -- you
o1:55 15 tal ked earlier about when M. Quinney became the

16 director and therefore you became nore active in

17 putting information out in the media. Was there a

18 poi nt where Saskatchewan Justice decided to be

19 quite detailed in its responses to inquiries from
o1:56 20 the public on this matter?

21 A The m ni ster wanted the responses to be fairly

22 detail ed because he was of the view that if the

23 facts got out, that would allay concerns the

24 public may have with the adm nistration of
01:56 25 justice.
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1 Q Were there concerns, and again this is July, 1991,
2 were there concerns that the facts were not
3 getting out there; in other words, the other side
4 of the story, if |I can put it that way?
01:56 5 A Yes.
6 Q And so this, the letter says:
7 "...l am satisfied that justice has been
8 done. "
9 And then scroll down:
o1:56 10 "Let me begin by explaining the process
11 of review involved in such a case."”
12 And then it goes on to say about the invol vement
13 of the police, but:
14 "Neither the Saskatoon City Police nor
o1:56 15 my department played any major role in
16 the re-investigation of this case
17 conducted by the R.C. M P. and Feder al
18 Department of Justice officials."”
19 And again, was there sone reason that that -- was
01:57 20 that intended to address something that was in
21 the media or what was the purpose of that?
22 A It was very likely put in there to address a
23 concern that the witer had expressed with respect
24 to what we did.
01:57 25 Q Ckay. If we can scroll down to the bottom it
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1 says:
2 "In this case sonmething extra-ordinary
3 happened. Because M. Ml gaard's | awyer
4 conpl ai ned about the Department of
o157 5 Justice review, everything, including
6 copies of the police and prosecution
7 file material, the original transcript
8 of the trial, the new evidence as
9 submtted by M. Ml gaard' s counsel and
o1:57 10 the RR.C. M. P. reports on the
11 re-investigation, were turned over to an
12 outside party for re-assessment. That
13 outside party was retired Suprenme Court
14 of Canada Justice, the Honourable
o1:57 15 WIlliam Macl ntyre."
16 And where would you have obtained that
17 information as far as what was given to M.
18 Mcl ntyre?
19 A That woul d have come from Eugene W I Ilians.
01:58 20 Q And | think you told us earlier that was an
21 i mportant fact for you when you inquired to find
22 out what it was that he had revi ewed?
23 A Yes.
24 Q And it says:
01:58 25 "Mr. Maclntyre had a great deal of
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1 experience as defence counsel when he

2 was practicing |aw and earned a very

3 good reputation for fair and sound

4 j udgenment as a judge. M. Maclntyre
o158 5 took his time and reviewed everything.

6 In the end he was satisfied that the

7 review done by the Department of

8 Justice, Canada, had come to the correct

9 concl usion and that there was no reason
o1:58 10 to order a review by the Saskatchewan

11 Court of Appeal. He was satisfied that

12 the original trial had reached a just

13 and fair conclusion concerning M.

14 Ml gaard's guilt. And he was al so
01:58 15 satisfied that the so called new

16 evidence was nore illusory than real."

17 At this time -- do you think this letter was

18 before you had an opportunity to review parts of

19 M. Mlntyre's opinion? This is July, '91.
o1:58 20 A Oh, absolutely, yes.

21 Q It's before?

22 A Yes. | don't recall seeing any parts of his

23 opinion until after the reference began.

24 Q Okay. And so that would have been after November
01:59 25 28th, '91?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37361
1 A Yeah, end of Novenber.
2 Q Can you tell us the basis upon -- or where did you
3 obtain this information as |I've read to you in
4 t his paragraph?
o159 5 A Well, it would either have come fromthe letter
6 t hat Kim Canmpbell sent out or from ny
7 conversations with Eugene WIIianms, although I
8 don't know that | would have been told by Eugene
9 WIlliam exactly what Justice MIlntyre concl uded.
01:59 10 Eugene tended to be fairly discreet about that
11 sort of thing and while he would have told ne that
12 everything was given to Justice Mlntyre, | think
13 probably that conclusion comes fromthe mnister's
14 letter.
o159 15 Q Ckay. Now, in the -- the mnister's letter |
16 don't believe makes any reference to
17 M. Mlntyre's opinion, it sinmply states that his
18 advi ce was sought, and so to the extent that this
19 | etter contains -- or comments on what, | guess
02:00 20 what he reviewed and what -- in the end he was
21 satisfied that the review done by the Departnment
22 of Justice had come to the correct conclusion, if
23 it didn't conme from Kim Canmpbell's letter, can you
24 tell us where Saskatchewan Justice would have
02:00 25 obt ai ned that information?
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1 A Well, it would have to have come then from someone
2 in Justice.
3 Q Federal Justice?
4 A Yes.
0200 5 Q And in addition to communications between M.
6 WIlliam and you, were you aware that Ellen Gunn,
7 the director, may have had discussions with
8 Federal Justice officials?
9 A Oh, she was frequently involved in having
02:00 10 di scussions with a nunber -- | think there was M.
11 Corbett and M. --
12 Q M . MacFarl ane?
13 A Yeah, M. MacFarl ane, Douglas Rutherford, they
14 were all involved in occasionally talking to her.
02:01 15 Q And is it possible that the information in this
16 | etter may have, some of it may have been obtained
17 by Ms. Gunn from Federal Justice officials?
18 A It's possible, yes.
19 Q Is it fair to conclude that if the information
02:01 20 cont ai ned about M. Mlntyre's opinion and worKk
21 was not in Kim Canmpbell's letter, that it was
22 obt ai ned by Saskatchewan Justice from somebody at
23 Federal Justice?
24 A Yes, that would be correct.
02:01 25 Q And again if we can scroll down, it says here:
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1 "You suggest as well, that new evi dence
2 suggests M. Ml gaard m ght be innocent.
3 The new evidence was all carefully
4 consi dered by both the Federal
0201 5 Department of Justice officials and by
6 M. Maclntyre. Both reviews concl uded
7 that the value of that new evidence was
8 m ni mal to non-existant and that even if
9 that informati on had been entered at M.
02:01 10 Ml gaard's trial, it would not have
11 changed the verdict."
12 And again, would that information in that
13 par agraph have been obtained from someone with
14 Federal Justice to someone in Saskatchewan
02:02 15 Justice?
16 A Yes.
17 Q Next page, it says:
18 "The third proposed new evidence is a
19 suggestion that someone nanmed Larry
02:02 20 Fi sher m ght have commtted the nurder
21 because he lived in that area. On
22 careful investigation of this prospect,
23 the RR.C. M. P. were able to find
24 absolutely no evidence connecting M.
02:02 25 Fisher to the murder. This aspect of
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1 the new evidence has no basis in reality
2 at all."
3 And can you tell us, where would this information
4 have been obtained from or what was the basis of
02:02 5 t hat statement ?
6 A Well, again, the only sources of information that
7 we had with respect to the review and what was
8 di scovered during the investigation was either
9 conversations with federal officials or the
02:02 10 m nister's letter.
11 Q And from that, Saskatchewan Justice would have
12 concluded that, as stated in this paragraph, that
13 Larry Fisher as a suspect was fully investigated?
14 A Yes.
02:03 15 Q Go to the next page, it says:
16 "You al so asked how this case is being
17 handl ed. At this stage the matter is
18 cl osed. | have no authority to refer
19 the matter back to the courts. That
02:03 20 jurisdiction is given only to the
21 M ni ster of Justice for Canada."
22 And woul d that have been the mnister's position
23 then at the time?
24 A Oh, vyes.
02:03 25 Q M ni ster of Justice of Saskatchewan?
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1 A Yes, that was the M nister of Justice for
2 Saskat chewan's position throughout the proceeding,
3 that it was a matter for the Federal Mnister to
4 deal with.
02:03 5 Q And down at the bottom it says beyond that, about
6 goi ng back for a second application, but:
7 "Beyond that there is no legal way to
8 set aside or ignore the verdict of the
9 trial court.”
02:03 10 A That's correct, yes.
11 Q And then the next page you say, or the letter
12 says, pardon me:
13 "l hope this rather long reply wll
14 answer your concerns. | have taken the
02:04 15 liberty of dealing with the matter in
16 some detail in the hope of demonstrating
17 to you that M. Ml gaard has been
18 treated fairly in spite of what you may
19 have read or heard in the news medi a. I
02:04 20 regret that a good deal of the coverage
21 given this matter by the news media has
22 focused nore on being sensational than
23 on being accurate and conpl ete. Much of
24 what appeared in the newspapers and on
02:04 25 tel evision were accounts that were
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1 i naccurate or inconplete, stating only
2 one view of the issue. It is my hope
3 that this letter will correct some of
4 the m sinformati on broadcast about this
0204 5 case. "
6 And woul d that paragraph reflect the views of
7 Saskat chewan Justice at that time, and the
8 m ni ster?
9 A Yes, oh, yes.
02:04 10 Q And is there anything that you can el aborate on
11 with respect to what's being referred to there
12 t hat you haven't already told us?
13 A Well, | think it's fair to say that once we had
14 heard what the federal governnment had discovered
02:05 15 in terms of its investigations and all of that, we
16 were reasonably convinced that nmost of this had
17 been, albeit a well run news media canpaign,
18 that's really what it was, was it was all flash
19 and no substance.
02:05 20 Q If we can go to 333573, this is July 26th, '91,
21 and it's a file menmorandum of Eugene W I Ilians
22 referring to a tel ephone conversation with you on
23 July 25, 1991:
24 "...to ascertain whether
02:05 25 there is any truth to a report --"
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1 M. WIliams had received,
2 "-- that the Government of Saskatchewan
3 was poised to begin an inquiry relating
4 to the conviction of David M I gaard.
0206 5 M. Brown stated that no
6 inquiry had been ordered and to his
7 knowl edge none was contenpl ated. ™
8 Do you have a recollection of what m ght have
9 pronpted this or what this was about?
02:06 10 A | seemto recall that at some point when M. WlIch
11 and M. Asper were |ooking for some support for a
12 new application, they had dropped sone hints that
13 per haps the Governnment of Saskatchewan was
14 interested in supporting that. | know the deputy
02:06 15 m ni ster had inquired about that and then Eugene
16 W Illiams had inquired about that as well.
17 Q If we can go to 010080, please, and this is a
18 | etter dated August 8, 1991 from M. Wl ch to the
19 Depart ment of Justice, Saskatchewan, to Ellen
02:07 20 Gunn, and she was the director of public
21 prosecutions at the time; correct?
22 A Yes, that's correct.
23 Q And the letter says:
24 "It was only recently brought to ny
02:07 25 attention that the Attorney-General for
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1 Saskat chewan was not involved in our

2 application to the M nister of Justice

3 for Canada, with the exception of

4 receiving a copy of the Mnister's
02:07 5 reply."

6 And | think just putting aside M. Wl ch's

7 statenment about when he became aware of it, would

8 you agree that that statement is correct, that

9 you were not involved in the application to the
02:07 10 M ni ster of Justice, Canada?

11 A Well, we weren't involved to the extent that our

12 advi ce was sought, we were involved to the extent

13 t hat our co-operation was occasionally sought and,

14 as | say, because of the inpact this was having in
02:07 15 the news media, we were kept informed as to where

16 t he federal government was.

17 Q In | ooking at the documents in the Comm ssion

18 dat abase, M. Brown, it appears that this letter

19 is the first letter from anyone on behalf of David
02:08 20 M | gaard to Saskatchewan Justice in relation to

21 the matter. Woul d -- are you able to verify that?

22 A As far as | know it is, yes.

23 Q And so this would have been the first witten

24 contact fromrepresentatives of David M| gaard?
02:08 25 A That's right.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 179 - Thursday, Sept 7, 2006

Page 37369

1 Q And do you recall, again | think your involvement
2 was 198 -- | think early 1989, do you recall if
3 t here was any phone calls from M. Wl ch or M.
4 Asper to Saskatchewan Justice prior to this

0208 5 |l etter?
6 A | didn't get any, no.
7 Q And were you made aware of any?
8 A No.
9 Q And in this letter they provide, the letter

02:08 10 provides a list of information and, for exanple,
11 the affidavit of Deborah Hall, the report of Dr.
12 Ferris -- the statements mentioned aren't dated,
13 but | think those are the statements obtained in
14 June of 1990 -- the Markesteyn report, Linda

02:09 15 Fi sher's statement. Wbuld this have been the
16 first occasion that, other than the Markesteyn
17 report which | showed you earlier, do you think
18 this is when Saskatchewan Justice would have first
19 received this information?

02:09 20 A | would think so, yes. As | say, they hadn't
21 communi cated with us before and the federal
22 government, with the exception of the Markesteyn
23 report, | don't believe sent us any of the other
24 i nformation.

02:09 25 Q And as well, as far as other information provided
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1 to Saskatchewan Justice, is the mnister's
2 deci sion which you had, it says our reply to the
3 M ni ster of Justice, and I'll show you that in a
4 moment , nunmber 11 is a sunmmary of the Centurion
02:09 5 M nistries investigation into the crimes of Larry
6 Fi sher, and | believe that was the genesis of the
7 second application, the simlar fact conparison;
8 is that correct? | think that's what was
9 attached, or some of it?
02:10 10 A That's what was sent in as their second
11 application, yes.
12 Q And then as well various press clippings and the
13 video tape of the Fifth Estate program  And so it
14 woul d appear as part of the information that M.
02:10 15 Wol ch provided you on August 8th, 1991 incl uded
16 reports, media reports; is that fair?
17 A Yes, that's right.
18 Q Go to the next page, it goes on to talk I think a
19 bit about the:
0210 20 "...pattern of offences which
21 makes Gail Ml er indistinguishable from
22 the other victims. We believe we have a
23 strong case against Larry Fisher. The
24 simlar facts are startling in
02:10 25 simlarity, and as well we have comments
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1 made to a prison inmte and to one of

2 the victinms which could be referring to

3 the Gail M Iler nmurder, and as well of

4 course, we have the Statement from Linda
0211 5 Fi sher."

6 And then it goes on, if we can just scroll down,

7 it says:

8 "The reason for this hasty

9 letter is that the matters that have
02:11 10 arisen since the Mnister's decision

11 are, | believe, going to receive a

12 consi derabl e ampunt of publicity in the

13 extremely near future. It is mnmy

14 under standi ng that at | east one maj or
0211 15 news outl et and perhaps others are going

16 to be publishing the Larry Fisher

17 evi dence and urging a reopening of the

18 case. In addition to that, the position

19 of the victims famly will be receiving
02:11 20 medi a attention. And furthernore, the

21 shocking fact that a number of Larry

22 Fisher's victims did not even know he

23 had been arrested until we brought it to

24 their attention has caused consi derable
0211 25 reacti on anmpng various women's groups.
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1 Consequently, | am forwarding
2 the material with the clear hope that
3 your Department will take a position in
4 this matter, but hurriedly forwarding
0211 5 the material so that when the matter
6 receives considerable publicity in the
7 next few days you will not be caught off
8 guard.
9 It is our intention if
02:12 10 guestioned to indicate that we have
11 forwarded some material to your
12 Depart ment and are forwarding more, and
13 we expect that the matter will be given
14 careful consideration.™
02:12 15 Now, woul d you have received this -- would this
16 | etter have been provided to you by Ms. Gunn?
17 A Yes. That is my writing on the side.
18 Q Okay. And we'll go to that in a moment. Woul d
19 you have been, at this time, this is a couple of
02:12 20 mont hs before the Supreme Court reference, but
21 woul d you have been the Saskatchewan Justice
22 | awyer that would have been overseeing this
23 matter? | appreciate that Ms. Gunn was the
24 director at the time, but would you have been the
02:12 25 hands-on | awyer dealing with this matter at the
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1 time?
2 A Yes, at this point.
3 Q Can you tell us what -- what was your reaction to
4 this letter and what did you do with it?
0212 5 A Wth respect to the notion that we were going to
6 take a position and involve ourselves in it, first
7 of all, that's very seldom done if the matter is
8 bei ng addressed by the federal governnent people,
9 it's just not considered polite for us to be
02:13 10 giving them unsolicited advice. | f something came
11 to our attention that we thought was inportant for
12 them to know and that, for exanple, we thought
13 provi ded the opportunity for a reference to the
14 courts, we m ght provide that advice, but it would
02:13 15 be done discreetly and it certainly wouldn't be
16 communi cated to the public via a news conference
17 or a press release, and given the fact that in
18 this instance, in particular, you could count on
19 anything you sent out to M. Wlch or M. Asper
02:13 20 ending up in the news media, it wouldn't have been
21 communi cated to them either.
22 Q And so what would the concern there be?
23 A Well, the concern was that if we're going to give
24 advice to the Federal Department of Justice, it is
02:14 25 advice that they can follow it, they can ignore
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1 it, but it is done in a discreet fashion and we

2 certainly didn't want to become part of any

3 publicity canpaign that the Ml gaard canp was

4 running.
0214 5 Q And what did you take fromthis letter as to what

6 t hey were seeking, what was it that you understood

7 M . Wolch was seeking from Saskatchewan Justice

8 with this letter?

9 A | think he was seeking our endorsenment that the
02:14 10 m nister had to review this and -- at the very

11 | east review it, and hopefully our endorsenent

12 t hat some kind of remedy should be granted.

13 Q Now, we tal ked yesterday about cases where

14 Saskat chewan Justice would, prior to a 690
02:14 15 application, take information from a convicted

16 person and investigate the matter in certain

17 circunstances. You recall that evidence?

18 A Yes.

19 Q And did you perceive, is that what you thought M.
02:15 20 Wol ch was asking you to do?

21 A No. My perception of this is he was asking us to

22 get on his band wagon.

23 Q Now, |I'm not sure if it's mentioned in this

24 letter, but certainly there is, | think, six days
02:15 25 | ater, on August 14th, a second application was
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1 filed to the Federal M nister. | s that somet hing
2 t hat you would have been aware of at the tinme,
3 that a second application was either pending or in
4 t he works and would that have influenced your
0215 5 response?
6 A Umm, | think we had an understandi ng, at that
7 point, that there was |ikely going to be another
8 application that would centre on whatchamacallit,
9 Centurion Mnistries' investigation of the Fisher
02:15 10 matter. They thought they had a nmuch better
11 picture of the Larry Fisher case than they had
12 originally and it warranted a second application.
13 Q Can we just go to the handwriting on the
14 ri ght -hand side. Are you able to tell us what
02:15 15 t hat says and expl ain?
16 A Umm, well, it --
17 COWM SSI ONER Mac CALLUM: Can we blow it up
18 alittle nmore?
19 BY MR. HODSON:
02:16 20 Q Sur e. Maybe you could just read it for us so we
21 have it on the record?
22 A "No ev.
23 Larry Fisher
24 did this
02:16 25 - 2 big fact different
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- others not dead
- others raped
- also simlar
fact "
"Same as"?
"... same as
every rape w
kni fe used
as weapon".

And is that something -- when would you have

t hat note; do you recall?

Unm they are on the original, so |I'm guessing |

was maki ng those notes as | was reading it.

And so is that something you would have observed
after reviewing the -- if we could just go back to

the first page -- the summary from the Centurion

M nistries?
Yes.
And | think that had --

Yes.

And so can you tell wus, what was your reaction or
your observations with respect to the contention

that the Fisher, the other Fisher sexual assaults

for which he had been convicted were sim/l ar

the Gail M Iller rape and nmurder?
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1 A What were nmy thoughts on that?
2 Q Yes?
3 A They weren't that sim |l ar.
4 Q And why do you say that?
0217 5 A Well, as | note in that marginal note, the |evel
6 of violence was very, very different, and
7 certainly at one time that would have been a
8 consi deration that any judge would have to deal
9 with in |ooking at admtting the sim |l ar-fact
02:17 10 evidence. A case called Arp, which was either out
11 of the Supreme Court just about then or shortly
12 after that, | think, substantially |owered the
13 threshold for simlar-fact evidence, even though
14 they say they didn't intend that. They have
02:18 15 restored it again and, in nmy view, that difference
16 in the | evel of violence would play a significant
17 role in the decision a judge would have to make
18 when | ooking at whether this really is
19 sim|lar-fact evidence.
02:18 20 Q And so we've heard -- you are tal king about
21 simlar-fact evidence in a prosecution agai nst
22 Larry Fisher; correct?
23 A Yes.
24 Q And would the contention here be, fromthe
02:18 25 M | gaards, that "we can establish that Larry
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1 Fisher is the perpetrator, the mnister in her
2 first decision said there was nothing to |ink
3 Larry Fisher to Gail MIller's murder, now with
4 simlar-fact evidence we can establish or it can
0218 5 be established that he is the perpetrator because
6 of the simlarities between his other offences and
7 the Gail M Iller rape and nmurder"?
8 A That, that was certainly the contention, and that
9 was the basis of the, as | understood it, their
02:18 10 second application that was going forward.
11 Q Okay.
12 COWM SSI ONER Mac CALLUM: M. Brown, for the
13 pur poses of the benefit of the reporters, you
14 referred to the Arp case, A-R-P?
02:19 15 A A- R-P, yes.
16 BY MR. HODSON:
17 Q The -- and so again, when you | ooked at the Fisher
18 rapes or the information in the Centurion
19 M nistries' investigation and the particul ars,
02:19 20 your conclusion was that they were not simlar; is
21 t hat correct?
22 A That's correct.
23 Q And was that --
24 A Not sufficiently sim/lar.
02:19 25 Q Not sufficiently simlar? And would that be wth
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1 your eye as a prosecutor, as to whether or not
2 t hey could get evidence of those previous assaults
3 into a Court in a prosecution against Larry
4 Fi sher ?
0219 5 A That, yes, that was based on ny experience as a
6 prosecutor attempting to use sim|lar-fact
7 evi dence, when | thought we had everything but the
8 guy's credit card nunber in all of the things, and
9 that in both cases the courts were of the view
0220 10 that it wasn't simlar enough.
11 Q And can you tell us, in the absence of other
12 evidence to link Larry Fisher to Gail MIler, what
13 was your view as to whether or not a charge could
14 be | aid against Larry Fisher based on sim |l ar-fact
02:20 15 evi dence al one?
16 A On the basis -- when | got this material | read, |
17 read the Dennis Cadrain statement because | wasn't
18 famliar with that and | read the Centurion
19 M nistries investigation because | wasn't famli ar
02:20 20 with that either. Based on what | read in the
21 Centurion Mnistries investigation | didn't think
22 there was a simlar fact case to be made out, and
23 certainly nothing upon which you could charge.
24 Even if, even if you accept all of those facts as
0220 25 absolutely correct, there would be nothing there
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upon which the police could swear an information
on reasonabl e grounds to believe, and nothing upon
whi ch we could reasonably expect to get a
prosecution.

COMM SSI ONER Mac CALLUM: Now, M . Brown,
perhaps it m ght be helpful for you to explain
the Court's reluctance to admt simlar-fact
evi dence. It's because of its highly prejudicial
nature; right?

It's highly-prejudicial evidence that essentially
addresses the subject of propensity, did it
before, probably did it now. Before the courts
are prepared to admt that, that prejudice has to
be overcome by a great deal of probative val ue

t hat shows no, no, this isn't propensity, this is
actual evidence by identification, it identifies
t he person who has commtted these crines.

MR. HODSON: And - -

COMM SSI ONER MacCALLUM:  Thanks.

MR. HODSON: Oh, sorry?

COMM SSI ONER Mac CALLUM: No, thanks.

BY MR. HODSON:
OCkay. And we have seen in sonme reports that he's
a serial rapist, he is in the neighbourhood, as a

prosecutor, then, does that lead to the basis to
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1 | ay a charge, that he is the type of person to
2 commt these offences?
3 A No, absolutely not.
4 Q And so --
0222 5 A It may make him of interest to investigators but
6 it certainly doesn't provide you with a basis to
7 prosecute.
8 Q And again, just to follow up on the Comm ssioner's
9 guestion then, you tal ked about beyond propensity.
02:22 10 Is it akin to a signature, in other words that
11 there is something with the other offences that is
12 so unique and so simlar to the charge under
13 guestion that tends to suggest that it's the sanme
14 person?
02:22 15 A Yes, and 'signature' is what the courts
16 occasionally use, that it is so simlar that there
17 is that signature of the accused.
18 Q And your comment, | think in the marginal note,
19 was that the two big differences are, one, the
02:22 20 ot hers aren't dead; and two, the same as any ot her
21 rape commtted with a weapon; can you just
22 el aborate on those two points?
23 A Well in alnost any stranger rape there is likely
24 going to be a weapon used because you need to get
02:23 25 control of the person and, of course, you don't
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1 want the person to see your face. So, frankly,
2 the fact that he used a knife to commt these
3 of fences, that is not unique, it's nothing |ike
4 the kind of signature the Supreme Court would talk
0223 5 about. And the fact that he didn't let the wonen
6 see his face is, again, that's not a signature,
7 that's kind of normal behaviour in those kinds of
8 cases. Now, you know, there aren't a |lot of those
9 ki nds of cases, fortunately, but when you have a
02:23 10 stranger rape that's frequently what happens.
11 Q And can you coment on the significance, at | east
12 in |looking at this simlar-fact analysis, of the
13 fact that M. Fisher lived in the basement of the
14 Cadrain house at the time?
02:23 15 A | woul d consider that coincidence.
16 Q Woul d it be significant that he lived in the area
17 of where the nurder occurred?
18 A Well, again, that's coincidence too. He didn't
19 live in the area where two of the rapes were.
02:24 20 Q And then what about the |level of violence; what
21 was your observation about the differences there?
22 A The | evel of violence far exceeded anything that
23 occurred in the other sexual assaults. Those
24 women were not stabbed, they were not sl ashed,
02:24 25 they were not left bleeding and dying in the place
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1 where they were raped.
2 Q And, with the know edge that we now have of M.
3 Fi sher's conviction for Gail MIller's rape and
4 mur der, does that fact cause your view to change
0224 5 about the simlarities or lack of simlarities
6 bet ween the earlier -- or the rapes, if | can cal
7 it that, and the Gail MIler nurder?
8 A No, it doesn't, because at the end of the day the
9 simlarities still aren't there. I|f you wanted to
02:25 10 |l ook at a simlarity type of thing | suppose the
11 (V10) (V10)- case is far nore simlar in that the
12 | evel of violence is at |east the same, but that
13 al so happened ten years later, so you're way out
14 of the time frame for the consideration of
02:25 15 sim|lar-fact evidence. And it happened after
16 somet hing very significant in Larry Fisher's life
17 had occurred, and that is he had been in prison
18 for ten years.
19 Q And so again, when you | ooked at the simlar-fact
02:25 20 issue, is it fair to say that you | ooked at it as
21 a prosecutor and whether or not you would be able
22 to prosecute M. Fisher for those charges, in
23 ot her words whether it was sufficient evidence
24 t hat would allow a charge to be laid and/or a
02:25 25 prosecution?
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1 A Yes.

2 Q If you then take a look at it from M. Ml gaard's

3 perspective, which is as evidence of a reasonable

4 doubt or of a defence -- and | appreciate that the
0226 5 trial proceedings are concluded and so maybe

6 reasonabl e doubt isn't on the table any nore --

7 but as far as a defence for M. Mlgaard if he

8 were to be given another trial, what -- did you

9 consider that at all, as to whether -- how this
02:26 10 Larry Fisher simlar-fact evidence m ght affect

11 either a m scarriage of justice or David

12 M | gaard's claim of wrongful conviction?

13 A Well ny view was yes, they could raise that

14 information, but in the face of the fact that not
02:26 15 only did the two notel room witnesses stand up,

16 but you now had another wi tness indicating the

17 very same activity took place, it wasn't |ikely

18 going to count for very much.

19 Q And if we just pursue that a bit further, what --
02:27 20 and | don't want to get into too nuch of a

21 detail ed discussion of the law at the time, but

22 woul d you agree that at least in 1991 -- or let ne

23 ask you this for your comment; as to whether you

24 understood there to be a |lower threshold for David
02:27 25 M | gaard to put forward Larry Fisher's propensity
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1 to rape, his previous convictions, and his
2 | ocation as a defence in a prosecution against M.
3 M | gaard, conpared to the prosecution tendering it
4 at his trial? Do you follow?
0227 5 A Yes. My understanding is that generally, with
6 respect to the I aw of evidence, there is a set of
7 rules that apply to everybody but they are much
8 more strictly enforced against the Crown when it's
9 entering evidence than they are against the
02:27 10 defence when it's attempting to get evidence in.
11 And this is one instance where, while the Crown
12 woul dn't have been able to call that evidence to
13 prove Larry Fisher was guilty, his defence would
14 l'i kely have been able to call it to attenpt to
02:28 15 rai se a reasonabl e doubt.
16 Q And, on that point, what was your -- did you
17 consi der that -- when you | ooked at these sim/lar
18 | ooked at these other offences and the allegation
19 of simlarity, what were your observations or
02:28 20 t hought s about how that m ght affect David
21 M | gaard's defence and his ability to raise it if
22 he were given another trial, or if he had been
23 able to raise it at his original trial?
24 A Well my view, frankly, was that it wouldn't have
02:28 25 made any difference. Certainly, at the original
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1 trial, you have the statement from Ni chol John,
2 and delivered in the sort of enotional and
3 powerful way it was; you have the evidence of
4 Lapchuk and Mel nyk, which was basically
0229 5 undi sputed; if he got a new trial, he would still
6 be faced with the evidence of Melnyk and Lapchuk,
7 and there's little evidence that's as powerful as
8 t he words out of the accused's own nmouth.
9 Q And so again, in 1991, are you telling us that, in
02:29 10 addition to saying "here is another suspect” wth
11 sonme evidence that m ght raise a doubt, that you
12 felt M. Mlgaard had to renove sonething about
13 the case against him in other words attack a
14 pi ece of evidence that convicted him?
02:29 15 A In my view, he had to do nore than show he m ght
16 be able to raise a reasonable doubt at this point,
17 | mean, just with the passage of time, he m ght be
18 able to raise a reasonable doubt. There had to be
19 some basis beyond that in order to set the thing
02:30 20 asi de, and probable innocence was as good a test
21 as | could think of.
22 Q And what about the suggestion that he did not have
23 an opportunity to raise this at his original trial
24 for whatever reason?
02:30 25 A That, that is -- as | said before, process is an
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1 i ssue, but, again, before you set a verdict aside,
2 before you put everybody through the trouble and
3 expense of a new trial, | would have to be
4 convinced that it may produce a different result,
0230 5 and not just '"mght', |ike possible, but there's
6 some substantial chance it will produce a
7 different result.
8 Q And | guess with what we know today, M. Brown, in
9 saying that with the know edge that M. Fisher
02:30 10 killed Gail MIller -- and | appreciate you didn't
11 have that know edge at the tinme -- to | ook at the
12 guesti on of that that could not have assisted M.
13 Ml gaard in his defence at the trial; does that --
14 | wouldn't m nd your comment on that?
02:31 15 A Well my view, when that DNA evi dence became
16 avail abl e, was that that was a whol e new bal
17 game, it changed things conpletely, and that
18 what ever the old evidence was, it was now
19 somet hing that we couldn't rely on, we couldn't
02:31 20 consi der or shouldn't consider. It didn't,
21 however, change nmy view of the sim |l ar-fact
22 evidence or its likelihood of changing the verdict
23 in 1991-'92-'93.
24 Q If, in 1991, the DNA evidence had been presented
02:31 25 together with the simlar fact, would that have
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1 changed your view?
2 A The DNA evidence al one would have conpelled me to
3 tell the Supreme Court that they had to grant a
4 remedy.
0232 5 Q Yeah.
6 A And the remedy, or the advice that they would give
7 was that there should be either a new trial or a
8 pardon for David M| gaard.
9 Q | see it's 2:30, it may be time for a break, M.
02:32 10 Comm ssi oner .
11 COMM SSI ONER Mac CALLUM: Yes.
12 (Adj ourned at 2:32 p.m)
13 (Reconvened at 2:56 p.m)
14 BY MR. HODSON:
02:;56 15 Q Call up 010080, please. Just before the break,
16 M. Brown, we were talking about the Larry Fisher
17 sim |l ar-fact evidence and how it m ght have been
18 used at David Ml gaard's original trial and m ght
19 have been used if M. M| gaard had another trial
02:;57 20 in 1991, that's what we were discussing.
21 A Yes.
22 Q And | think you shared your views that you had
23 doubts about that. In 1991, when you are | ooking
24 at the Larry Fisher information and the sexual
02:57 25 assaults, you mentioned earlier that the 1997 DNA
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1 information, | think your words were, changed --
2 changed everything, or words to that effect; is
3 t hat correct?
4 A That's right, yes.
0257 5 Q And so in 1991, when you and ot hers at
6 Saskat chewan Justice are | ooking at that, and |
7 guess it goes without saying you did not know for
8 certain who killed Gail MIler, did you, at that
9 time?
02:;57 10 A Wth certainty, no.
11 Q And so, in |ooking at whether or not M. Fisher
12 was or was not the killer, can you just explain
13 for us what you -- what analysis you would go
14 t hrough, or what information you would Iook to, to
02:;58 15 consi der that question?
16 A Well at that point we had a conviction, which is
17 proof beyond a reasonabl e doubt, not to an
18 absol ute certainty but proof beyond a reasonable
19 doubt; we had, at that point, no reason to believe
02:58 20 t hat that conviction was erroneous; what you had
21 was some evidence of other crimes in that area,
22 and that particular area in Saskatoon at that time
23 was an area where there was a substantial amount
24 of crime. | ndeed, when you begin reading the
02:58 25 police report, within the first few pages there
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1 are a number of names that the police recite, and

2 for those in nmy business and certainly for people

3 who are famliar with who's been prosecuted over

4 the years in Saskatoon, it's kind of a who's who
0259 5 of people who have comm tted serious sexual

6 assaults, murders, that sort of thing. So the

7 fact that it was in that area, you had four rapes

8 in that area at that time, that's coincidence,

9 it's not -- it's not really very good direct or
02:;59 10 circunmstantial evidence that anyone but David

11 M | gaard was responsible for this.

12 Q If you had | ooked at that same question on March

13 1, 1969, the day before David M| gaard becanme a

14 suspect in the Gail MIler investigation, and just
02:;59 15 | ooked at the -- and at that tinme you'd only have

16 the three previous rapes, and |I think we've heard

17 from some police officers and others suggesting

18 t hat that would be information that m ght tend to

19 show Larry Fisher to be a person of interest or a
03:00 20 suspect; would you agree with that?

21 A Yeah, oh absolutely, | have no quarrel with the

22 notion that that would make him someone they'd

23 want to talk to, assum ng they knew who it was.

24 Q And then in 1991 then, when you |ook at that, |I'm
03:00 25 trying -- did -- can you tell us what effect it
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1 woul d have on your thinking when you | ook at Larry

2 Fi sher as a possible suspect, the fact that David

3 M | gaard had been convicted for the offence?

4 A Well it -- it certainly makes Larry Fisher a | ot
03:00 5 | ess interesting as a suspect.

6 Q Yeah. And so that if, in 1991, you had | ooked at

7 the simlar-fact evidence, and there had never

8 been a conviction for Gail MIller's nurder, would

9 you have | ooked at the Larry Fisher information
03:00 10 any differently than you did?

11 A No, it would still only make him a person of

12 i nterest.

13 Q And am | correct in your earlier evidence that I

14 think you told us that simlar-fact evidence alone
0301 15 woul d never be sufficient, in your view, to lay a

16 charge and/or obtain a conviction?

17 A That's right.

18 Q In this letter from M. Wolch he includes his

19 reply to the M nister of Justice under item 10 and
0301 20 that is, | believe, is an April 25, 1991 letter,

21 and that was 212782, and this was M. Wblch's

22 reply. | had earlier showed you the famly's

23 | etter back, M. Brown, and | believe this is the

24 letter that M. Wbolch would have provided with the
03:01 25 August 8th letter, and | just plan on going
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1 t hrough parts of it; do you have any recollection

2 of having reviewed this?

3 A Not specifically, although I |ikely would have,

4 yes.
0302 5 Q And this was the reply he sent to the m nister

6 expressing concerns about the process and the

7 deci sion, and he included this as information that

8 he provided to Saskatchewan Justice, and just ask

9 for your comments about whether -- to what extent,
03:02 10 if any, Saskatchewan Justice considered this

11 i nformation. And here he expresses a concern that

12 their:

13 "... application nust go for review to a

14 "Crown prosecutor' who will eventually
03:02 15 make recommendation to yourself.™

16 Was that a concern to Saskatchewan Justice at

17 all, this -- we talked earlier about the process

18 objections that were raised, the fact that the

19 M | gaard group or M. Wbl ch was questioning the
03:02 20 fact that Eugene WIliam was the person who

21 reviewed it and he was a Crown prosecutor, as

22 suggested in this letter?

23 A Well, I mean, M. WIlliams is a federal

24 prosecut or. | would suggest that that's a little
0303 25 di fferent than being a Crown prosecutor.
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1 Certainly, those of us in the
2 provincial services take the view that the feds
3 have it easy when it comes to prosecuting, it's
4 mostly drugs, and that's a certificate and a cop
03:03 5 and you wal k away.
6 Umm, somebody has to do the
7 wor k, who are you going to get to do it?
8 Q And | think the concern was not that he was a
9 federal versus provincial prosecutor but that he,
03:03 10 as a person who prosecuted crimes, had a certain
11 m ndset . | think that was --
12 A Well, M. Wlch may be of that opinion. | don't
13 agree with what he said in the previous paragraph.
14 We don't assume that all witnesses for the accused
03:03 15 are untruthful and we don't assune that the
16 accused is guilty.
17 Q And so as far as you were concerned, or
18 Saskat chewan Justice were concerned, the fact that
19 the first application was investigated by M.
03:.04 20 WIlliam did not cause you any concern?
21 A No, it did not.
22 Q If we can go to the next page. And M. Wl ch had
23 expressed to the mnister, and again to you in his
24 August 8th letter, this concern about:
03:04 25 "We have no idea what material was sent
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1 to Justice Mclntyre, nor do we know what

2 he said in response. For exanpl e, was

3 he provided with credibility findings as

4 to WIlson or did he make his own? |If
0304 5 our position was argued in front of him

6 who presented our position and what did

7 he say? What material was furnished to

8 Justice Mlntyre?"

9 And | think, later in the letter, he follows up
03:04 10 with this. But would you agree, then, that at

11 | east M. Wbl ch's concern about the fact that

12 M. MIlntyre's involvement was not disclosed to

13 the M| gaards was a concern to them?

14 A Umm vyes, that -- that's a legitimte concern in
0305 15 my view. Justice Mlntyre's opinion, well it

16 certainly had a good deal to do with how | felt

17 about or what | thought of the matter, and I

18 suspect that, since the m nister asked for it, it

19 pl ayed a significant role in her decision as well.
03:05 20 Q If we can scroll down, there is a comment here --

21 and keep in mnd this is a letter from M. Wl ch

22 to the mnister -- and it's tal king about the

23 Deborah Hall and Ute Frank evidence and about

24 Mel nyk and Lapchuk. It says:
03:05 25 "More important, even to this day we do
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1 not know what arrangement was made for
2 them to secure their evidence. A menmber
3 of your Departnment inmplied to us that
4 they were paid."
03:05 5 And | will show you, a bit later, a couple of
6 newspaper articles where this is repeated. Do
7 you recall seeing this allegation or becom ng
8 aware of the allegation that the Crown, 'the
9 Crown' being the Saskatchewan Crown, paid Melnyk
0306 10 and Lapchuk to give their testinony?
11 A | recall that | did ask Bobs Cal dwell about that
12 at one point and his response was he knew not hi ng
13 of that.
14 Q Did this allegation cause Saskatchewan Justice any
0306 15 concern?
16 A Well generally speaking we don't pay wi tnesses for
17 evidence, and there would be no particular reason
18 in this case why we would, as far as | can see.
19 If it was true and, you know, not just the media
03:06 20 hype comng fromthe Ml gaard canp, it would if we
21 took it seriously.
22 Q If we could go to page 212786, this is the
23 concl uding part of the letter, M. WIlch asks the
24 M nister to:
03:06 25 "Provide us with access to the materi al
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1 that formed the basis of your decision.

2 That is, the entire investigation

3 i ncluding police reports, witness

4 statements and opinion evidence."
0307 5 And:

6 "2. Provide us with the information that

7 went to Justice Mclntyre and his

8 response.”

9 And do you have any coment as so whether or not
0307 10 -- and, again, this was in a letter that they

11 provided to you August 8th, 1991; any thoughts or

12 observati ons about that request to the federal

13 m ni ster?

14 A Well other than frankly, at that point, we would
03:07 15 have |iked to have seen that material too. | can

16 certainly understand why, after being turned down,

17 they would |like to know on what basis they were

18 turned down.

19 Q And | think we will see in a |later docunment that
03:07 20 Saskat chewan Justice felt simlar to M. Wblch on

21 this point?

22 A Yes, that's correct, we would want to see that

23 t 00.

24 Q If we can go to 004623. Just go through,
03:.08 25 chronol ogically, a few media reports |eading up
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1 to -- | think August 14th, '91 was the date of the

2 second application. W have heard evidence from

3 M. Asper and Ms. Ml gaard, as well we've had an

4 opportunity to review some news reports and media
0308 5 articles that, around the tinme of the second

6 application, there was, in conjunction with the

7 application, an effort to publicize in the nmedia

8 the second application and the sim |l ar-fact

9 evi dence, and as well, I'll show you sone articles
03:08 10 t hat tal k about allegations of a frame and

11 coverup. Do you recall being -- becom ng aware of

12 t hose allegations in the media around that time?

13 A Yes. It was, | think, between the first

14 application and sort of the second application,
03:08 15 the end of the first application, commencement of

16 t he second, that basically things got nasty.

17 There were all egations of the police not just

18 m sconducti ng, but actually fram ng the wrong

19 person and then covering up, there was all egations
03:09 20 that the m nister had been corrupt and her

21 officials. It got ugly at that point.

22 Q And di d Saskatchewan Justice -- tell us what, if

23 anyt hing, did Saskatchewan Justice do with respect

24 to those allegations?
03:09 25 A Well, quite frankly, we just didn't believe any of
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1 t hat, --
2 Q And why?
3 A -- that this was nmore of the Ml gaard canp's
4 public relations canpaign. Havi ng been
0309 5 di sappoi nted, they were now angry and inclined to
6 pursue this further and notch it up a few degrees
7 in terms of the heat.
8 Q And so did you -- let me back up and I'Il go
9 t hrough some of these. If -- if those allegations
03:09 10 were true and the police framed David M| gaard and
11 covered up that fram ng, would that be something
12 t hat woul d cause Saskatchewan Justice to re-open
13 the investigation into the death of Gail MIller?
14 A |f there had been any evidence of that whatsoever,
0310 15 yes, but there wasn't.
16 Q And so this | think is August 11th, 1991,
17 Saskat oon cops cover sex offender's tracks, probe
18 says, and then if we can go to -- actually, sorry,
19 | et me just back up. This is -- yeah, this is an
03:10 20 August 11th article and it says:
21 "Saskat oon police covered up
22 the 1970 conviction of a serial rapist
23 whose crimes were identical to the
24 mur der for which David M| gaard was
0311 25 convicted, for fear it would prompt a
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1 review for wrongful conviction, a new

2 i nvestigation has charged."

3 And then it goes on to talk -- just scroll down.

4 Did you becone aware at this time of Centurion
0311 5 M nistries and Janmes MCl oskey, who they were?

6 A Well, Centurion Mnistries, | think by then we had

7 the letter from Hersh Wbl ch giving us the

8 Centurion Mnistries brief, so | knew who that

9 was. | don't know that | knew who Jim McCl oskey
03:11 10 was specifically.

11 Q And here's the coment:

12 "l have no doubt that Larry

13 Fisher is the killer of Gail MIller,"

14 said Rev. Jim McCl| oskey..."
0311 15 And then if we can go to the next page of this,

16 which is actually a different -- 004624, which is

17 a new doc. ID, but it's a continuation, and

18 you'll see that's continued fromthe earlier

19 story, and so this is August 11th and it says:
03:12 20 "Earlier, Centurion

21 M nistries investigations reveal ed that

22 key witnesses in the case agai nst

23 M | gaard had been coerced into

24 testifying and were fed false evidence
0312 25 to solidify the case against him
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1 McCl oskey said the results
2 of this recent investigation have been
3 given to the office of the Saskatchewan
4 Attorney General for consideration of a
0312 5 new trial."
6 Now, if we assune that what he's referring to is
7 t he August 8th, 1991 letter from M. Wblch, would
8 you agree with --
9 A It has to be. That was all there ever was.
0312 10 Q Yeah. And was that -- was it your understandi ng
11 that that information was given to you for
12 consi deration of a new trial?
13 A No, no, it was, nmy understandi ng was we were being
14 asked to get on board and support their second
0312 15 application.
16 Q So then if --
17 A At that point you couldn't -- the conviction
18 stood, there was no second trial.
19 Q And then to 004625, which | think is a
03:13 20 continuation of this article, the conment here:
21 "It appears obvi ous Saskatoon
22 police kept the Fisher conviction under
23 wr aps because they were concerned the
24 publicity would call into question the
0313 25 validity of the M| gaard conviction.
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1 "Why did the Saskatoon police
2 not publicize the conviction of this
3 west side rapist?" Henderson said.
4 "Because if they did, then they would
0313 5 probably have to review their conviction
6 of David M| gaard."
7 "It 1ooks like a
8 del i berate cover up of (Fisher's) arrest
9 and conviction."
03:13 10 Can you tell us what -- did Saskatchewan Justice
11 consi der responding to these allegations in the
12 medi a?
13 A No. It was mnmy understanding at that point that
14 there was going to be some kind of process com ng
03:14 15 out of the federal government and we felt it best
16 to |l eave that and we would deal with it |ater.
17 Q Go to 032096 and if we can just -- this is a
18 Sunday Star, the Toronto Star, August 11th, 1991.
19 If we can go to the next page, just get your
03:14 20 comment here, we dealt with this issue earlier.
21 So this would be August 11th, 1991 and the caption
22 here is Semen presented at Ml gaard's trial was
23 really dog urine, and then:
24 "What was presented in court
03:14 25 as possibly Ml gaard's semen near the
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1 crime scene was actually dog urine,
2 concl uded Dr. Peter Markesteyn, chief
3 medi cal exam ner of Manitoba in a June,
4 1990, statenent."
0315 5 Do you recall whether this -- let me ask you this
6 guesti on. If that in fact were true, | think
7 you' ve already told us that that would be
8 somet hing that m ght pronpt Saskatchewan Justice
9 to re-open the case?
0315 10 A It would cause us concern, yes.
11 Q And what about the -- | had shown you earlier
12 articles and Dr. Markesteyn's report about the
13 possibility of dog urine. In this report it says
14 that it was dog urine.
03:15 15 A Well, it's fully evolved here to being a positive
16 finding, yes.
17 Q And again, is this something that Saskatchewan
18 Justice would respond to or did you consi der
19 responding to or the same answer as before, that
03:15 20 it was --
21 A No, the sane as before, there was somet hing going
22 to happen.
23 COWM SSI ONER MacCALLUM: \Whose article was
24 that, M. Hodson?
03:15 25 MR. HODSON: This is the Toronto Star,
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1 Pet er Edwar ds.
2 BY MR. HODSON:
3 Q And again, if we could call up 160026. This is an
4 August 11th, "91 -- if you can just rotate it to
0316 5 the left, please. Wnnipeg Free Press article,
6 again there's a coment here about:
7 "...the results of this recent
8 investigation have been given to the
9 of fice of the Saskatchewan Attorney
03:16 10 General for consideration of a new
11 trial."
12 | think we see this coment in a nunber of papers
13 at the tine. Do you recall whether Saskatchewan
14 Justice or the Attorney General took any steps to
0316 15 deal with that and, if not, why not?
16 A The same answer as before, we anticipated there
17 woul d be some kind of process, public process in
18 which these things would be dealt with in due
19 course.
03:17 20 Q Go to 026001, this is | think around the sane
21 date, August -- | don't see a date on there, it's
22 around August 11th or 12th, and it would appear
23 t hat you were contacted for coment and the
24 Saskat oon police:
0317 25 "...said they will not
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1 comment on the Ml gaard case, nor on

2 al | egations they covered up the Fisher

3 conviction."

4 "Murray Brown, director of
0317 5 appeals for the Saskatchewan Attorney

6 General, said his department would not

7 become involved in the M| gaard case

8 unl ess asked by the Federal Justice

9 Depart ment .
03:17 10 Brown said despite

11 comments by Ml gaard's | awyers,

12 Saskat chewan does not have the

13 jurisdiction to hear appeals for new

14 trials based on fresh evidence.
0318 15 David Asper, Ml gaard's

16 | awyer, said he believes a case can be

17 made to approach the Saskatchewan Court

18 of Appeal directly."”

19 And do you recall the circunstances under which
03:18 20 this matter came about in the media?

21 A Well, | suspect it's in response to a call from a

22 journalist probably trying to follow up on

23 McCl oskey's remarKks.

24 Q If we can go to 027207, this is an August 16th,
0318 25 1991 meno from the deputy mnister to the
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1 m nister, I'll go through parts of this. August
2 14th | think was the date of the letter to, the
3 date of the letter M. Wblch wote to M nister
4 Canpbell, I'"m not sure if it was received on the
0318 5 16th or thereabouts, and it tal ks here about:
6 "...come up with what they
7 claimis nore new evidence in the form
8 of so called proof that one Larry Fisher
9 is the one guilty of Gail Mller's
0319 10 mur der . My officials have not seen the
11 full report on these allegations, they
12 have been provided with a summary.
13 Based on this summary, they inform nme
14 t here does not appear to be nmuch of an
0319 15 argument there. W could not charge M.
16 Fisher with nmurder on the basis of this
17 evidence and it does not detract from
18 the Crown's case agai nst David
19 M | gaard. "
0319 20 And woul d that have been information that you
21 woul d have provided to the deputy m nister and
22 the m nister?
23 A Probably. It would be unlikely that
24 Barri ngton- Foote woul d have, the deputy m nister
0319 25 woul d have written his own memo on sonething |ike
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1 this, he would have either got one from Ellen Gunn
2 or from nme.
3 Q Woul d this have been your view at the time then as
4 far as the --
0319 5 A Yes.
6 Q About charging Larry Fisher?
7 A Yes.
8 Q And then it goes on to say:
9 "At any rate, the proper
0320 10 course is to refer this material to the
11 Federal M nister of Justice and have her
12 review it in the same fashion as she did
13 the |last subm ssion. While M. Asper
14 claims he will be bringing an
03:20 15 application to admt fresh evidence to
16 t he Court of Appeal for Saskatchewan in
17 the near future, we are of the view
18 t hat, absent a reference fromthe
19 M ni ster of Justice under s. 690 of the
0320 20 Code, there is no jurisdiction in the
21 Court of Appeal to deal with this matter
22 again."
23 | think that confirms what you've told us?
24 A That's right.
0320 25 Q And then at the bottom it says:
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1 "Recently M. Wl ch dropped off a
2 package of information at the office of
3 the Director of Public Prosecutions. He
4 t hen, apparently, pronmptly told the
0320 5 medi a he'd done so. M . Wbl ch spoke
6 with M. Brown of that office and was
7 carefully informed then that we
8 consi dered his package of materials as
9 being for informati on purposes only and
0320 10 t hat we woul d not get involved in
11 publicly or privately supporting his
12 position. He was told that our view was
13 that this was a matter for the Federal
14 M nister of Justice and that we woul d
0321 15 not be providing her with our opinion
16 unl ess asked. | am now i nformed that
17 M . Asper has announced to the W nnipeg
18 medi a that he expects we will want to
19 support their position once we have seen
0321 20 this new material. To date, we have not
21 been given anything more than a brief
22 summary of the | atest new evidence and
23 t herefore, we have no position to
24 advocate at this time."
0321 25 And woul d that be, is that an accurate statenment
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1 of what happened?

2 A To the best of ny recollection, yes.

3 Q If we can go to 151817, this is an August 16th,

4 1991 letter fromyou to M. Connelly, the Regina
0321 5 regi onal Crown prosecutor; is that correct?

6 A That's correct.

7 Q And | think the record shows that it wasn't unti

8 after August 20th that M. WIIliam sent you a

9 copy of the second application and this appears to
0322 10 be a meno where you are gathering the Larry Fisher

11 prosecution files; is that correct?

12 A Yes. | was aware that -- or there was an

13 al l egation that Larry Fisher had been prosecuted

14 in Regina for something other than the original
0322 15 four rapes that he pled guilty to and | wanted to

16 gat her up any files we had relating to Larry

17 Fi sher.

18 Q And you say here:

19 "I n order that we may assess
0322 20 for ourselves the strength of this

21 all eged connection we would like to

22 collect all the files on Larry Fisher

23 within our system "

24 And what would you be wanting to assess for
0322 25 yourselves, the strength of this connection?
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1 A Well, at this point | suspect it was to assure us,

2 ourselves that we didn't have a case against Larry

3 Fi sher and that there really was no basis to

4 suspect that he was the one who commtted the
0323 5 M1 ler murder.

6 Q 151818 - -

7 COVMM SSI ONER MacCALLUM: What was the | ast

8 doc. ID, sorry?

9 MR. HODSON: 155817.
0323 10 COMM SSI ONER Mac CALLUM: Thanks.

11 BY MR. HODSON:

12 Q And if you had concluded that there was a case

13 agai nst Larry Fisher, what would you have done?

14 A Well, if we had determ ned there was a case to be
03:23 15 made against Larry Fisher for the nmurder of Gail

16 MIller, then we would have advised the Federal

17 M ni ster that that was our view and provi ded her

18 officials with everything that we based that on.

19 Q Here's a second nmeno, the same date, to the North
03:23 20 Battl eford office, and | believe this is

21 requesting the (V10) (V10)- file and that would be

22 for the same purpose?

23 A That's correct.

24 Q 010028, this is a letter of August 16th, 1991 to
0324 25 t he public prosecutions in Manitoba, and it
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1 appears that you are requesting the prosecution
2 files for M. Fisher's convictions in Fort Garry;
3 is that correct?
4 A That's correct, yes.
0324 5 Q And you say:
6 "While at first glance this
7 siml|ar fact allegation doesn't seemto
8 have a lot of merit, we are nonethel ess
9 very concerned that it be carefully and
0324 10 t horoughly assessed.”
11 And the comment about at first glance, would that
12 have been what you alluded to earlier when you
13 went through the sunmary from Centurion
14 M nistries?
0324 15 A Yes, that's right. Well, that and -- | mean, the
16 Centurion Mnistries didn't raise Larry Fisher for
17 the first time, he was part of the other
18 application as well.
19 Q If we can go to 004626, and this is an article
0325 20 from the StarPhoeni x on August 16th, 1991,
21 M |l gaard framed is the headline:
22 "Saskatoon City Police franmed
23 David M | gaard for the murder of Gai
24 MIller in 1969, alleges the head of a
0325 25 U.S. group which investigates suspected
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1 cases of wrongful conviction.
2 City police Sgt. Dave
3 Scott denied the charge Thursday and
4 refused to coment further.
0325 5 Jim McCl oskey, founder of
6 t he New-Jersey based Centurion
7 M nistries, says the Saskatoon police
8 department coerced testinony from
9 wi t nesses..."
03:25 10 ' m not sure if | can read that,
11 "...to substantiate a case agai nst
12 M | gaard. The departnment needed a
13 scapegoat because the murder followed a
14 series of brutal rapes in the city and
0325 15 t hey had no suspects, he said."”
16 So again, this would have been the types of
17 articles that were out at this time alleging
18 frame?
19 A Yes, that's correct.
03:26 20 Q And can you tell us, at the tinme did Saskatchewan
21 Justice, what credibility or reliability did you
22 pl ace on these allegations at the time they were
23 made in the media?
24 A None.
0326 25 Q And why was that?
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1 A There's no evidence indicating that any of that

2 has any basis other than specul ation. I f they had

3 been able to bring forward one ounce of evidence

4 t hat the Saskatoon police had framed anybody or
0326 5 t hat there had been any kind of cover-up, we would

6 have been concerned, we would have | ooked into it,

7 and all this was was specul ation and excited

8 publicity over this whole thing.

9 Q Go to 333576, this is M. WIllianms' nmenmo to file
0327 10 about a conversation with you:

11 "...learned that Lawrence

12 Greenberg, a W nni peg | awyer who has

13 since been disbarred, represented Larry

14 Fi sher..."
03:27 15 And then it goes on to talk about the files, and

16 can you tell us, what would be the purpose of

17 your discussions with M. Wllianms at this tinme?

18 A It seenms to me he wanted to know why four charges

19 of rape from Saskatoon would be heard in Regina,
03:27 20 what that was all about.

21 Q And were gathering information for him then on

22 those matters?

23 A To the extent we coul d. My under standi ng was that

24 M . Greenberg wasn't entirely sure why he went to
0327 25 Regi na as opposed to Saskatoon, but there were
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1 reasons that | could find that were | think the

2 expl anation for why it was done in Regina.

3 Q And what were those?

4 A Well, | mean, in ternms of M. Greenberg, it's a
0328 5 | ot easier for himto come down the TransCanada

6 Hi ghway to Regina than to spend 10 or 11 hours

7 going up to Saskatoon when you are traveling from

8 W nni peg, but in terms of us, if we're going to

9 get a direct indictnment and the man is going to
03:28 10 plead guilty, it's easier for us to do it here

11 than to get the direct indictment, ship it up to

12 Saskat oon and make arrangenments there.

13 Q When you say here, are you neani ng Regina?

14 A O in Regina, yes.
0328 15 MR. HODSON: | see it's 3: 30,

16 M . Comm ssioner, probably appropriate to

17 adj ourn.

18 COWM SSI ONER Mac CALLUM: Yes.

19 (Adj ourned at 3:28 p.m)

20

21

22

23

24

25
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