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Transcri pt of Proceedings

(Reconvened at 9:00 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.
ALL COUNSEL: Good mor ni ng.

MURRAY SAWATSKY, conti nued:

BY MR. HODSON:
Good morning, M. Sawatsky. If we could go to
page 023377. Yesterday we finished up with the
part of your report that | ooked at your
investigation regarding David M| gaard and there
was just, in the summary, there was a question at
the end, | just want to go back about this point,
and | think the Comm ssioner asked you a question
about Nichol John's evidence at trial, and | think
this is the paragraph, I'll just read it and ['I]I
have a few -- actually, just go back up to the top
and | think here it says:
"The issues discussed were the
circumstances ... which, according to
David Asper, if properly interpreted,
show David M | gaard was not responsi bl e.
This included argunments about whet her
M|l gaard was in the vicinity at the time
and whet her he was separated from W I son

and John | ong enough to conplete the
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1 rape/ murder..."

2 And | think you told us that this part of the

3 investigation focused on, nunmber one, whether or

4 not David Ml gaard was in the vicinity of where
09:07 5 t he murder took place around the time; correct?

6 A Correct.

7 Q And secondly, whether he woul d have had the

8 opportunity, in other words, that he was away from

9 Wl son and John for a time period that he could
09:07 10 have the commtted the crime; is that correct?

11 A That's correct.

12 Q And then the next paragraph you say:

13 "Al'l of the facts concerning these

14 circumstances were heard at trial. The
09:07 15 jury obviously made a determ nation that

16 the times involved did afford M| gaard

17 t he opportunity to commt the

18 rape/ mur der. No doubt, the evidence of

19 Ronald W 1 son and Nichol John played a
09:07 20 large role in the jury's decision..."

21 And | think that was the question about, and |

22 guess this is the question, are you saying that

23 t he evidence of Nichol John that put her and

24 M. WIlson and M. Mlgaard in the vicinity
09:07 25 around the time of the murder, is that the
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1 evi dence you are referring to, or are you

2 referring to her statenment where she said she

3 wi t nessed the murder, but -- which was in

4 evi dence at trial?
09:07 5 A No, | was referring to the former.

6 Q To being in the vicinity?

7 A Correct.

8 Q Then in 1993 when the RCMP is investigating this

9 matter, can you comment on, when you are | ooking
09:08 10 at this question of David M|l gaard's guilt or

11 i nnocence, can you tell us what -- what was the

12 rel evance or the significance of Nichol John's

13 1993 version of events and, in particular, to what

14 extent if any did you rely upon her May 24th, 1969
09:08 15 sworn statement which we know was | ater not

16 adopted in court?

17 A | think as | mentioned yesterday, | didn't

18 place -- | found Nichol's statement to be weak,

19 but there were elenments in that statement that
09:08 20 certainly could be corroborated by other means, so

21 there were -- we were left, | think, with the same

22 sense as the initial investigation, that certainly

23 they were in the vicinity and that there was an

24 opportunity. | don't recall exactly what Nichol's
09:09 25 statenment said about that, so | would have to
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1 maybe just take a quick |look at it, but certainly
2 | think |I was left with the belief that they were
3 in the vicinity and had the opportunity based in
4 part on her statenent.
02:09 5 Q | think her evidence at trial was to that effect,
6 | think she confirmed parts of her statement at
7 the trial, that they were in the vicinity, but
8 certainly she did not testify about wi tnessing the
9 murder, and so again, is it correct to say that
09:09 10 when you investigated this matter in 1993, you nmay
11 have had the same sense that the jury had, or
12 | ooked at the same information the jury would have
13 t hat Nichol John put David M| gaard at the scene,
14 gave him an opportunity, but that you did not put
09:09 15 much if any weight on her statement of May 24th
16 saying she witnessed the nmurder, or tell me how
17 much wei ght - -
18 A | think that's probably a fair assessment. I
19 t hi nk because the fact that they were in the
09:10 20 vicinity and had the opportunity is corroborated
21 t hrough ot her means, through other w tnesses.
22 Q Okay. And so to the extent that Nichol John gave
23 evidence at trial and repeated it in 1993 about
24 being in the vicinity and other -- let's talk
09:10 25 about incrimnating statements that were
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1 corroborated by others; for exanple, the conpact
2 and the stopping the woman for directions. Those
3 matters you would have relied upon?
4 A Yes.
09:10 5 Q When it canme to her saying in the statement that I
6 saw David grab a girl and drag her down the alley
7 and stab her, did you rely -- to what extent if
8 any did you, in 1993, rely upon that in your
9 i nvestigation?
09:10 10 A Certainly I think, you know, | was aware of it,
11 but as far as its value and our ability to
12 corroborate that, it was of |imted val ue.
13 Q And | guess coupled with that was her 1989, 1990,
14 1991, '92, | think she testified in the Suprene
09:11 15 Court, during that time frame on a nunber of
16 occasi ons she was interviewed by, through hypnosis
17 twice, that there was some evidence that she had
18 some -- | don't know how to describe it, but
19 fl ashbacks and/or vague recollection of something,
09:11 20 of being there and wi tnessing something but not
21 clear what it was, and you would have been
22 famliar with that body of evidence?
23 A Yes, | was famliar with that.
24 Q And to what value if any did you and your
09:11 25 investigators place on that in |ooking at David
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1 M |l gaard's guilt or innocence?
2 A Well, again, a lot of that, along with sone new
3 evi dence that she told us, was sonething we
4 couldn't corroborate through any other means, so
0911 5 it was of very limted val ue.
6 Q So is it correct to say that at best what Nichol
7 John was able to tell you in "93 is that they were
8 in the vicinity of the nmurder?
9 A Correct.
09:12 10 Q And that she corroborated the conpact, stopping
11 the woman for directions and a few other things
12 t hat ot her wi tnesses corroborated?
13 A Yes.
14 Q If we can now go to 023379, and this relates to
09:12 15 Larry Fisher, and back in June you told us that,
16 and we should probably just go over this again,
17 that in 1992 to ' 93 when your team was
18 investigating this matter and | ooking at David
19 M| gaard as a -- suspect is probably the wrong
09:12 20 word, but when you | ooked at whether or not there
21 was evidence that established David M I gaard's
22 guilt or innocence, you said you did the sane for
23 Larry Fisher; correct?
24 A Correct, to the extent that we could.
09:12 25 Q Right. And | think you told us that in 1992 when
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1 you went to | ook at David M| gaard and whet her or

2 not he was guilty or innocent of the crime, and |

3 appreciate that it was collateral to the main

4 purpose of your investigation, but that you had
09:13 5 the benefit of the fact that in 1969, '70, '71,

6 t hat he was, David Ml gaard was fully investigated

7 by the Saskatoon City Police and in part by the

8 RCMP, that there was an investigation and that

9 many wi tnesses who had information about David
09:13 10 M | gaard, his activities that morning, had been

11 interviewed and given statements and indeed given

12 evi dence at trial; correct?

13 A That's correct.

14 Q And so if you were trying to go back and say okay,
09:13 15 what happened in 1969, you had the benefit of the

16 fact that many people were asked that in '69 and

17 had that evidence recorded either at trial or in

18 statements; correct?

19 A That's correct, and in reports subsequent as well.
09:13 20 Q Right. And then when you | ook at what you had for

21 Larry Fisher, | think what you told us is that,

22 t hat you did not have any investigation or any

23 reports or witness statements about Larry Fisher's

24 potential involvement in the Gail M| Iler murder
09:14 25 from back in '69, '70; correct?
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1 A That's correct.
2 Q And some of the exanmples you gave is that -- |
3 mean, if the police had investigated Larry Fisher
4 in 1969, '70, presumably they would have went and
0914 5 got his work records, they would have tal ked to
6 people in and around the scene to see if they saw
7 anything, they would have talked to his wi fe and
8 t hey would have gathered as nmuch information as
9 they could to find out what evidence or
09:14 10 information existed to either prove that he
11 commtted the crime or to elimnate him is that
12 fair?
13 A That's fair.
14 Q And so in 1992 when you | ooked at who is the nore
09:14 15 l'i kely perpetrator, M. MIlgaard or M. Fisher, |
16 think you told us that you had far nore
17 information to work with on M. M| gaard than you
18 did on M. Fisher?
19 A Yes, that's correct.
09:15 20 Q And that in 1992 when you went to find out and get
21 the information, would it be fair to say that you
22 were not able to get as much information about M.
23 Fisher's activities in 1969 as you were with
24 respect to David M| gaard?
09:15 25 A Yes, that's fair to say.
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1 Q And is that something, just your comment -- let nme
2 put it this way. If you had been investigating
3 Larry Fisher in 1969, 1970 as you did in 1992,
4 woul d you agree that you likely would have
0915 5 obtained far nore information that would have
6 assisted you in determ ning whether or not he
7 commtted Gail MIller's murder?
8 A Yes, |'m assum ng that there would have been nore
9 information avail able to exam ne than there was.
09:15 10 Q And, for exanple, if you were able to obtain work
11 records, number one, that established he was at
12 work the morning of January 31, 1969, that would
13 have been -- would have elim nated him or m ght
14 have elim nated him as a suspect; correct?
09:16 15 A Yes. It woul d have been hel pful.
16 Q And alternatively, if you |earned that he was not
17 at work that norning as he said he was, that m ght
18 be evidence that would support M. Fisher as the
19 per petrator?
09:16 20 A Yes.
21 Q So now | think if we can just go to the next page,
22 in 1992 is it correct to say that, and I won't go
23 t hrough them but a significant number of the
24 al | egati ons made of crim nal wrongdoing that your
09:16 25 group investigated related to Larry Fisher in the
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1 sense that it was either |ookit, there was

2 i nformation about Larry Fisher, Larry Fisher is

3 the killer, there's information about him, the

4 police had it, the police should have had it, the
0916 5 Crown had it, the Crown should have had it, and so

6 in the course of your investigation you would have

7 fairly -- you would have investigated everything

8 you could about Larry Fisher as a suspect; is that

9 fair?
09:17 10 A Yes, not only fromthe perspective you just

11 mentioned, but also we made attenmpts to get those

12 t hi ngs you spoke of earlier |like his work records.

13 We interviewed the police, tried to get

14 information, as much information as possible from
09:17 15 the first interview by the police, we made

16 requests of M. Beresh who was M. Fisher's

17 counsel to set up an interview with Larry Fisher,

18 so we did try to speak with M. Fisher and get as

19 much information as we could around that time as
09:17 20 possi bl e.

21 Q Woul d you agree, M. Sawatsky, that the

22 information you gathered in your investigation

23 with respect to trying to identify Larry Fisher as

24 the perpetrator of Gail MIller's murder would have
09:17 25 been the same information you would have gathered
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1 if you in fact had been given the task of
2 investigating the nurder of Gail MIller and
3 whet her Larry Fisher commtted that crime?
4 A That may be fair to say. "' m not certain what
09:18 5 ot her evidence, you know, was ultimately gathered
6 during the investigation of M. Fisher, you know,
7 after he was identified by the DNA, but yes, we
8 woul d have probably attenmpted the same sources for
9 i nformation.
09:18 10 Q Let me phrase it a bit better. | f you had been
11 asked in 1992 to re-open the investigation into
12 the death of Gail Ml ler and investigate whether
13 Larry Fisher commtted that crime, would you agree
14 that if you had conducted that investigation, that
09:18 15 you woul d have gathered virtually the sane
16 information that you did in fact gather in the
17 i nvestigation you conducted?
18 A Yes, | think that's likely the case, the way the
19 case woul d have been.
09:18 20 Q And so here we have these allegations, Larry
21 Fi sher Cul pable, and we have five categories, the
22 behavi our the day of the nurder, Fisher in the
23 vicinity -- 1 think I've |lost B.3 somewhere -- but
24 Larry Fisher matches profile, and adm ssions, so
09:19 25 t hose woul d have been generally the areas that you
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1 woul d have | ooked at to try and determ ne whet her
2 or not Larry Fisher was responsible for the murder
3 of Gail MIller?
4 A That's correct.
09:19 5 Q Go to the next page, and here you say:
6 "I't is M. Wlch's contention that Larry
7 Fisher is likely responsible for
8 MIller's assault and murder. This is
9 based | argely on the belief that the
09:19 10 circunmstances surrounding crines
11 commtted by Larry Fisher make him a
12 more probable suspect in the Ml er
13 mur der than David M| gaard."
14 And is that correct, that that would have been
09:19 15 one of the primary grounds, is that based upon
16 M . Fisher's other crimes, he is a nmore probable
17 suspect or in fact the perpetrator?
18 A That's correct.
19 Q And in your experience as an investigator, is that
09:20 20 a tool that you had used in investigating crines,
21 to | ook at whether or not, for example, there's a
22 signature or there's a certain modus operandi that
23 m ght suggest a perpetrator is responsible?
24 A Yes.
08:45 25 Q And it's referred, | think, to sim/lar-act or
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1 simlar-fact-type evidence or profiles, and that's
2 somet hing you were famliar with?
3 A Yes, and sonething that | had made extensive use
4 of .
0920 5 Q And can you tell us just generally as an
6 i nvestigator, when you have a rape/ murder |ike
7 this, what are some of the things that you | ook
8 for? You know, | think the suggestion here is
9 | ook at the circunstances of Gail MIller's rape
09:20 10 and nurder, |ook at the circunstances of Larry
11 Fisher's rapes for which he was convicted, and try
12 and draw some conclusion from that that number 1,
13 | guess, says is he a suspect, which |I think every
14 wi tness has said yes, it certainly makes him a
0921 15 suspect because he was in the vicinity at the time
16 and had commtted at |east three -- or two rapes
17 and an attenpted rape before the nurder and
18 t herefore was a person who had commtted rapes --
19 not nurder but rapes -- and therefore was a
09:21 20 suspect. But can you tell us, as an investigator,
21 what do you |l ook for in comparing other offences
22 to the offence you are investigating and --
23 A Well, certainly the ability to do that is enhanced
24 greatly now with the Violent Crinme Linkage
09:21 25 Anal ysis System whi ch, you know, | ooks at, you
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 176 - Thursday, August 31st, 2006

Page 36585
1 know, various aspects of each crime, |ooks at the
2 actions of victims, |ooks at the actions of the
3 accused, etcetera. But prior to that, as an
4 investigator, you would generally take a | ook at
0921 5 t he general circumstances, things like the time of
6 t he day, the approach, the actions of the victim
7 you know, was the victimwalking in an alley, was
8 she on a street, was she near a bus stop, any
9 number of things of the victim what did the
09:22 10 accused person say or the perpetrator say, what
11 did he do, did he have any unusual
12 characteristics, was he |eft-handed, right-handed,
13 did the approach involve a knife, was there
14 threats of violence, you know, were there unusua
09:22 15 statements made, those sorts of things. So |
16 t hi nk what you would |ook for is anything in the
17 approach of, or the actions of the perpetrator
18 t hat would be simlar to perhaps another crime you
19 were investigating, and see if you could draw any
09:22 20 conpari sons or any links that would sort of
21 satisfy you that it appeared -- the crime appeared
22 to be commtted by the sanme person.
23 Q And we've heard various evidence, and we have had
24 a chance to see in some documents, sort of
09:22 25 differing views on everything fromthe
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1 circunstances of the rape are very simlar to the
2 murder to the other extreme, saying they are not.
3 And on the one hand we've heard sonme evidence or
4 some reports that say lookit, they happened in a
0923 5 back alley, the victim were undressed, they were
6 young wonen, they were in the vicinity, and those
7 types of circunmstances. On the other extrene,
8 we' ve heard evidence or seen reports that people
9 say |lookit, they are quite different because M.
09:23 10 Fi sher didn't kill, at |least prior to the nurder,
11 didn't kill or stab or harmin a significant way
12 any of the -- not in a significant way -- but
13 didn't stab any of his previous victims, although
14 t here was physical violence. And as well, at the
09:23 15 ot her extreme, is people saying lookit, there are
16 only so many ways a perpetrator can rape a
17 stranger. And so how do you -- | wouldn't m nd
18 your coment on that. Is it a subjective thing
19 wher e, depending on how you look at it, you can
09:23 20 find simlarities or you can find distinctions,
21 and what is the value of that as an investigator?
22 A | think, certainly, it is a very subjective thing.
23 | think it's more objective now with the
24 V.1.C.L.A.S. systemthat's currently in use, but
09:24 25 certainly just as an investigator |ooking at it
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1 wi t hout any sort of specialized training or
2 specialized expertise, it's a subjective thing.
3 You did nmention the |evel of
4 violence, and | think that's an inportant thing,
0924 5 because generally speaking behaviour tends to
6 become nobre violent over time as opposed to |ess
7 vi ol ent . So | guess what | am suggesting there is
8 very often when, early in an offender's history,
9 he may show signs of, | guess, limted violence
09:24 10 where it may be grabbing, holding, perhaps binding
11 arnms, etcetera, all the way to -- progressing to
12 t he point where this person commts nmurder. So
13 it's unusual | think, in cases |'ve |ooked at or
14 in my experience, to see a murder commtted and
09:24 15 then, after, less-violent crinmes. | "' m not saying
16 that it can't happen, because we know it did, but
17 certainly it's not that common. So |evel of
18 vi ol ence is another inmportant point to | ook when
19 you are exam ning offenders' actions.
09:25 20 Q And can you tell us the significance of -- and
21 what woul d be the investigators' term is it
22 simlar-fact evidence or is it profiling, or what
23 woul d you, as an investigator, call it;
24 i nformation gathered that would put -- that would
09:25 25 suggest M. Fisher is a suspect or the
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1 perpetrator, in other words | ooking at his other
2 crimes and gathering that information?
3 A Yeah, it would be | ooking at
4 simlar-fact/simlar-act evidence.
0925 5 Q Okay. And, as an investigator, can sim/lar-fact
6 evidence that would say M. Fisher -- let's put it
7 at the highest possible value, saying |ookit,
8 based upon the conparison of these crimes this one
9 is very, the Gail MIller nmurder is very simlar to
09:25 10 previous crimes comm tted by him and crines
11 commtted after the murder, and a nunber of
12 simlarities that put it at the highest level. As
13 an investigator, do you still need nore
14 information or evidence to link M. Fisher to the
09:26 15 crime, or as an investigator is it sufficient to
16 say |l ookit, these are -- he commtted sonme other
17 crimes that are very simlar, therefore he's the
18 per petrator?
19 A Yes. Generally speaking what it provides you
09:26 20 with, having a simlar fact, is that it provides
21 you with an investigative | ead which you then need
22 to follow up and determ ne whether there's other
23 evi dence avail able before you can lay a charge.
24 Wth V.I1.C. L. A S. and that
09:26 25 system now, | understand that that systemis
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1 capabl e of being pretty certain in some of its
2 findings, in other words it gives you a stronger
3 lead | think, perhaps, than we as investigators
4 had before where you simply | ooked at two or three
0926 5 sets of circumstances, tried to draw a |ink, and
6 then sort of said well, it appears to ne |ike
7 these three are simlar, and then you go out and
8 sort of work on them and investigate them and try
9 and determ ne whether or not there's evidence to
0927 10 support the same person commtting all of the
11 crimes.
12 Q And can you just tell --
13 COWM SSI ONER MacCALLUM: What's the name of
14 the system sir?
09:27 15 A The V.1.C. L.A. S. system
16 COMM SSI ONER Mac CALLUM: V-17?
17 A Yes, V.I.C.L.A.S., it's the Violent Crinme Linkage
18 Anal ysis System the V.I1.C.L.A.S. is an acronym
19 COMM SSI ONER Mac CALLUM: So V-1 --
09:27 20 A C-L-A-S.
21 BY MR. HODSON:
22 Q And when was that system put in place?
23 A | would suggest, well, nmy best recall would be the
24 md to |ate ' 80s. But certainly it has becone,
09:27 25 you know, with use it's become much nore refined
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1 and nuch better over the years. There has been
2 continual improvements made to the information
3 that tracked, the information that's fed in, the
4 way the analysis is done. It's a very
0927 5 hi ghly-skilled -- the requirenment to be an anal yst
6 is a highly-skilled requirement and, therefore, a
7 | ot of training is involved.
8 COWM SSI ONER MacCALLUM:  Violent, what is
9 it, just repeat the full title?
09:28 10 A Violent Crime Linkage Analysis System And, right
11 now, the RCMP has a policy that requires its
12 investigators to submt information, statements
13 and | believe a little booklet that goes into MO
14 of the offender and victim into the system and
09:28 15 it extends to -- | don't know that |'Il get al
16 the offences here -- but it's nostly violent type
17 of offences, murders, attenpted murders, any
18 of fences of violence, any sexual offences.
19 COMM SSI ONER Mac CALLUM: So you can charge
20 just on the basis of an appropriate profile
21 yi el ded by that system can you?
22 A "' m not sure, My Lord, that | would go that far,
23 but I know the systemis often able to say to
24 investigators "we're very certain that this is
09:28 25 your offender"”, and of course the investigator
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1 then has to go out and gather the evidence and try
2 and corroborate that. But they, | know that in
3 recent times they have become, the V.I1.C. L. A S
4 anal ysts have been becom ng nore and nore accurate
0929 5 in their ability to identify offenders through
6 certain patterns of behaviour.
7 COVMM SSI ONER MacCALLUM:  Okay.
8 A Per haps by their 'signature', a word that M.
9 Hodson used a noment ago.
09:29 10 BY MR. HODSON:
11 Q And if we could just --
12 A And if | could just conplete nmy answer --
13 Q Sure?
14 A -- on the V.1.C.L.A. ' S. system there is also
09:29 15 policy through the Saskatchewan Police Comm ssion
16 that requires all nunicipal police services to use
17 V.1.C.L.A.S. as well in the province, and to use
18 the RCMP's policy as a guide for their
19 subm ssi ons. So that system is working, alive and
09:29 20 well and working in this province.
21 Q So, currently, the Saskatoon City Police Service
22 is required, in major crimes, to utilize
23 V.I.C.L.A S.?
24 A Yes.
09:29 25 Q And V.1.C.L.A.S., so who; is it an RCMP
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1 departnment; is that who runs V.I.C. L.A. S.?

2 A Well the RCMP actually started it, but | believe

3 it's a national police service now, and all police

4 services and all accredited police agencies in
0930 5 Canada use it.

6 Q Okay.

7 A | know that it's even been noved internationally,

8 where it's being used in the States and in

9 European countries as well, | believe. But it
09:30 10 was, | think, started by the RCMP.

11 Q Yeah. And it's my understanding, M. Sawatsky,

12 and pl ease correct me if |I'mwong, that for

13 certain crimes, and let's say a rape/ murder,

14 certainly in that case, that the investigating
09:30 15 police agency would conplete a form that has been

16 designed by the V.1.C. L.A. S. experts that say

17 "here are the things that are inmportant to us",

18 and everything fromtime of day, types of wounds,

19 wor ds spoken, etcetera, and that that information,
09:30 20 there is a fairly sophisticated formthat's

21 required to be filled out that is sent in to

22 V.1.C.L.A.S., and that investigating officers are

23 allowed to access V.I.C.L.A.S.; in other words

24 "here's the formin our case, here's all the
09:30 25 information that's put into the system', it's
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1 anal ysed, and soneone comes back and m ght say,
2 "l ookit, this is very simlar to another crime or
3 anot her couple of crinmes that we're | ooking at";
4 is that correct?
0931 5 A That's correct.
6 Q And so if V.I.C.L.A S. had been in place in 1969
7 and the first two rapes and the attenpted rape
8 were into that systemwi th those circunstances,
9 presumably -- and the Gail MI|Iler murder would
09:31 10 have been put into the system, presumably
11 V.1.C.L. A.S. would have given some feedback to the
12 officers saying "it appears to be the same
13 perpetrator"™ or "it doesn't appear to be, if it
14 is, and here's why", but that would be the
09:31 15 process?
16 A Yes, and | think that's fair to say.
17 Q And so prior to V.I.C.L.A S. it would be officers,
18 police officers, relying on their own judgement
19 and experience in the connecting -- in |ooking at
09:31 20 whet her the crimes are connected?
21 A That's correct.
22 Q And we'll coment back to the V.I.C. L. A S. issue a
23 bit later. So, just back on conparing the crines,
24 V.1.C.L. A.S. or whatever system would come back
09:32 25 and say, "lookit, based upon analysis", and |
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1 t hi nk what you are saying is V.I.C. L. A.S. just

2 el evates the level of analysis and perhaps the

3 reliability of the analysis?

4 A Yes.
0932 5 Q It says "this person is nmore likely to be the

6 per petrator based upon his other crimes"; is that

7 fair?

8 A That's fair.

9 Q And back to the question the Comm ssioner asked,
09:32 10 as an investigating officer, in the absence of any

11 evi dence that would put -- that would link the

12 perpetrator to the murder, either physical

13 evi dence, eyewi tness evidence and adm ssion, or

14 some ot her piece of evidence; as an investigator,
09:32 15 is the simlar-fact informati on sufficient?

16 A No.

17 Q And so in the case of Larry Fisher in 1993 when

18 you're | ooking at himas a suspect, as the

19 perpetrator, is it correct to say that | ooking at
09:33 20 his other crimes, at best, would say he's a good

21 suspect or a likely suspect, or in the case of

22 V.1.C.L.A.S. we're alnpst certain he's a suspect,

23 but in the absence of something nmore you woul d not

24 be able to charge himwith the crime?
09:33 25 A No .
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1 Q You woul d agree with that?

2 A | agree with that, yes.

3 Q Yeah. And in 1992 and '93, as an investigator,

4 woul d you agree that it was more difficult, in
0933 5 1992 and 1993, than it would have been in 1969 and

6 1970, to find evidence that would link Larry

7 Fisher to the murder of Gail MIller?

8 A Yes, that was certainly the case, work records,

9 t hose sorts of things weren't available to us that
09:34 10 i kely would have been available in 1969.

11 Q If we can go to 023 -- actually, sorry, we'll just

12 go t hrough. | think the first B, you then go

13 t hrough the allegation, and |I think this just

14 recites what information was provided. If we can
09:34 15 go to 023383. And then, here, you summarize, |

16 t hi nk, the grounds that were put forward by M.

17 Wbl ch to support that Larry Fisher is the nost

18 li kely person to have been responsi bl e. Number 1:

19 "- Fisher lived in the basement of the
09:34 20 Cadrain house a little more than a bl ock

21 fromthe scene of MIller's nmurder.™

22 What, when you are investigating that in

23 1992-'93, what was the significance of that?

24 A Well it certainly was suspicious but, in itself,
09:35 25 was not evidence that would suggest M. Fisher was
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1 responsi bl e. But it certainly was something that

2 could perk sonebody's attenti on.

3 Q Woul d the significance be that he lived in the

4 vicinity and, for example, took the sanme bus as
09:35 5 Gail MIller; would that be the significance of

6 t hat ?

7 A Yes. As |I've indicated, it certainly would make

8 you, as an investigator, would provide you with

9 something to -- that you could perhaps follow up
09:35 10 on or would try to follow up on, see if you could

11 maybe devel op nore evidence that would help

12 establish whether or not this person was a suspect

13 sinply for this reason.

14 Q And if he lived three doors down from Cadrain or a
09:35 15 bl ock away from Cadrain's house, you would have

16 t he same suspicions?

17 A Yes.

18 Q There was evidence that Gail MIller's wallet was

19 found, | think, three or four doors down from
09:35 20 Cadrain's house, and | take it that would have

21 been something that Larry Fisher, living at the

22 Cadrain house, would have been significant in

23 that, as a suspect, the fact that Gail Mller's

24 wal |l et was found in the vicinity of where he lived
09:36 25 woul d be relevant?
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1 A Yes, it woul d.
2 Q But if he lived two doors down or a block away it
3 woul d still be relevant?
4 A Yes, it woul d.
0936 5 Q So the sinmple fact that Fisher lived in the
6 Cadrain's basenment, are you telling us, had no
7 significance other than it put himin the vicinity
8 of the murder and in the vicinity of where the
9 wal | et was found?
09:36 10 A Yes, that's, | think that's fair to say.
11 Q And, in other words, there was nothing that --
12 there was nothing that tied himto any activity at
13 t he Cadrain house that norning, but the fact that
14 he lived there as opposed to another house, you
09:36 15 know, one house away woul dn't have made any
16 difference?
17 A No.
18 Q s that -- next:
19 "- Fisher is alleged, by his former wife
09:36 20 Li nda, to have reacted suspiciously when
21 she confronted himwi th the possibility
22 of him being invol ved. I n addition,
23 Li nda Fisher clainms the nmorning of the
24 mur der, she was m ssing a knife which is
09:37 25 purported to be simlar to the murder
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1 weapon. "
2 Can you tell us the, sort of again, the
3 significance of -- what use, if any, can you make
4 of this information, the Linda Fisher
09:37 5 information? And | think there's probably two
6 parts; one, her account of what she says happened
7 the morning of the murder, her confrontation with
8 her husband, the fact that he wasn't at work and
9 t he accusations and his response; and secondly,
09:37 10 the mssing knife, which | think she |ater
11 acknowl edged was not -- at least initially the
12 m ssing knife, the knife she said was m ssing,
13 was not the maroon-handl ed paring knife; correct?
14 A Correct.
09:37 15 Q So what do you make as an investigator, in 1992,
16 of what Linda Fisher has to say; is that -- is
17 that information or evidence that links Larry
18 Fisher to the murder of Gail MIller?
19 A | think in this case, as you mentioned, we did
09:38 20 follow this up to the extent that we could and it
21 doesn't necessarily link himto the nurder. | t
22 causes one to have sonme suspicions but we know
23 t hat suspicion is not enough to base a charge
24 upon.
09:38 25 Q Next :
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1 "- After attacking MIller, Fisher is
2 al l eged to have assaulted (V4)----
3 (V4)---. At the time of this assault,
4 he was allegedly following a route he
0938 5 often used between his home and that of
6 his brother-in-law, Clifford Pambrun.
7 Fisher is alleged to be simlar in size
8 and conplexion to (V4---'s attacker
9 L
09:38 10 and | think, and we've heard a fair bit of
11 evidence on this, | think the allegation was --
12 or not the allegation -- the suggestion was that
13 Larry Fisher had Cliff Pambrun's car the morning
14 of the murder, killed Gail MIler, drove the car
09:38 15 back to Cliff Pambrun's house, and then wal ked
16 back down the tracks and assaulted (V4)----
17 (V4)---. And we've heard evidence from
18 M . Pambrun that m ght dispute that his car was
19 used that morning, we've heard some evidence that
09:39 20 he -- his car m ght have been used, but is that
21 something -- tell us what, what your, generally
22 what your investigators did and whether or not
23 what is suggested here was borne out, and if it
24 was borne out whether that would be a Iink to the
09:39 25 crime?
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1 A Yes, we did, we did some considerable anmount of
2 work on this as well. W also followed up with
3 M . Pambrun and, at the end, it was our view that
4 this was unlikely. "' m not saying it was
09:39 5 i mpossi ble but it certainly was unlikely to have
6 happened.
7 Q And why, why was that?
8 A lt, I think it was very difficult for us to see
9 how the time frames would allow for M. Fisher to
09:39 10 have returned the vehicle and done what was
11 all eged he had done. Also, M. Pambrun indicated
12 a simlar thing to us, that he doubted that Larry
13 Fi sher had his vehicle that day. The -- we
14 certainly had sonme doubts about the manner in
09:40 15 which Ms. (V4)--- had identified M. Fisher as her
16 attacker, that identification. Il think it was, we
17 didn't feel, particularly strong. So I think, in
18 | ooking at this in its, you know, entirety, we
19 weren't of the view that it was a very strong
09:40 20 l'i keli hood that it happened that way.
21 Q And if you're | ooking for information that would
22 link Larry Fisher to the murder and to suppl ement
23 the simlar-fact evidence, which we'll get to a
24 bit later, | think you told us yesterday that if
09:40 25 (V4)---- (V4---"s version of events were true and
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1 it was Larry Fisher that attacked her that
2 morning, | think you told us that your
3 investigators concluded that that would I|ikely
4 elimnate himas the perpetrator of Gail Mller's
0940 5 murder; is that correct?
6 A It's certainly possible that that could be | ooked
7 at that way.
8 Q And was that because of the timng and the
9 di stance?
09:40 10 A Yes.
11 Q And so, again, as far as the, let's just take the
12 (V4)---- (V4)--- allegation and say as a piece of
13 evidence at the end of the day, did that provide
14 information that would link Larry Fisher to the
09:41 15 mur der of Gail Mller?
16 A No, it didn't. In fact, it was probably weak at
17 best . But, no, it didn't link himto the murder.
18 Q Did it tend -- did it tend to go the other way? |
19 mean let's back up, | think it was put forward as
09:41 20 "here, RCMP, take a |look at the (V4)---- (V4)---
21 matter, that will -- and the Cliff Pambrun car
22 t heory, and when you review that and investigate
23 t hat your conclusion should be that that
24 establishes or helps to establish that Larry
09:41 25 Fisher is the killer of Gail MIller". | think you
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1 said that didn't happen?
2 A | think that's what M. Wl ch was putting forward,
3 yes.
4 Q Yeah. Did it go the other way? At the end of
0941 5 | ooking at the (V4)---- (V4)--- assault did your
6 i nvestigators conclude that that m ght be
7 information that tends to excul pate M. Fisher as
8 opposed to inculpate him? | mean where did this
9 information sit on the conti nuum?
09:42 10 A | think personally how I | ooked at it is I didn't
11 think that this |likely happened so it wasn't
12 evidence that tended to inculpate M. Ml gaard in
13 the sense that --
14 Q |'mtalking M. Fisher, |I'msorry.
09:42 15 A -- Fisher in that sense. | think, in |ooking at
16 it, I don't think it happened. | don't think it
17 was Fi sher. Sorry, | didn't mean to suggest that
18 Ms. (V4---'"s conplaint wasn't genui ne because
19 there's no evidence to suggest it wasn't, but |
09:42 20 don't think that this was Fisher who did it, so
21 therefore it doesn't have any weight at all wth
22 regards to Fisher's activities that norning in ny
23 Vi ew.
24 Q And if it had been established that it was M.
09:42 25 Fisher, 1 think you've told us then that would
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1 tend to be nmore on the excul pate side than the

2 i ncul pate side as far as M. Fisher is concerned?

3 A | do agree with that, yes.

4 Q And so, if it had borne out, it would not have
0943 5 linked M. Fisher to the nmurder?

6 A Correct.

7 Q And why do you say you don't think it was M.

8 Fi sher who assaulted (V4)---- (V4)---7

9 A l*"mjust, | guess | just have doubts about the
09:43 10 ability of Ms. (V4)---, after all these years,

11 to -- and from a very poor photograph, to be so

12 certain that it was Larry Fisher. There is no

13 ot her evidence to indicate that it was Linda

14 Fi sher.
09:43 15 Q OCkay. And then:

16 "- Fisher was seen using the sanme bus

17 stop as Mller by Mary Gallucci."

18 And | don't think there's any dispute about that

19 evidence that Larry Fisher and Gail M Il er used
09:43 20 the same bus stop and, at |east on some

21 occasi ons, caught the actual sanme bus, but was

22 that information your people gathered?

23 A Yes, it is.

24 Q And can you tell us, does that, in and of itself,
09:43 25 link Larry Fisher to the nmurder, or where does
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1 that fit into --
2 A No, it doesn't, but it's certainly, again, a piece
3 of information that could be viewed as sonething
4 suspi ci ous, something that you would want to do
0943 5 your best to follow up on, as we did.
6 Q And if we conmpare that, earlier you said the
7 evidence of WIlson and John putting David M| gaard
8 in the vicinity of the nmurder at the time of the
9 mur der was significant; correct?
09:44 10 A Correct.
11 Q And, again, would you agree, then, the fact that
12 this information that Larry Fisher caught the same
13 bus as Gail MIller, or went to the same bus stop
14 and on occasion, at a mninmum, caught the same
09:44 15 bus, would that also be information that would put
16 himin the vicinity at or about the time of the
17 mur der ?
18 A That's correct.
19 Q And so |I'm not asking you to conpare but | guess,
09:44 20 woul d you agree that both M. Fisher and M.
21 M | gaard, based on the information you gathered,
22 woul d have been in the vicinity at the time with
23 opportunity? Subject, | guess, and we'll get to
24 M. Fisher's work records, but apart from whether
09:44 25 he went to work or not, putting that aside; they
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woul d both have been in the vicinity at the time?
| agree with that, yes.
And then the other ground is:
"- He commtted at | east three sexual
assaults (rapes) in the sane general
area around the same time using a nmodus
operandi which was strikingly simlar to
the circunmstances surrounding the Ml er
mur der . Fi sher's modus operandi
invol ved the use of a knife and pursuit
of women in uniform (e.g. nurses)"”
And again, | think we've touched on that with the
V.1.C.L.A.S., any further comment on that
about -- and we'll get into your report a bit
| ater where you talk about the simlarities --
but anything to add? | mean | think that was
probably the main ground brought forward, that
t he conparison of M. Fisher's previous crimes
shoul d be what gets you over the top in
establishing his guilt?
That's right, yup.
Go to the next page, and you say here:
"Many of these exanples have
al ready been addressed when dealing wth

specific issues relating to our
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1 investigation of the police and Crown

2 prosecutors i.e., Linda Fisher's

3 compl ained to the police in 1980, her

4 m ssing knives, and |inks between the
0946 5 physi cal evidence found near the Cadrain

6 home where Fisher lived."

7 And | take it, in this report, you are sinply

8 saying, lookit, we've touched on nmuch of these

9 issues in other parts of the report, in other
09:46 10 words we're not going to repeat everything we've

11 already said in the report; is that the intent?

12 A Yes, yes.

13 Q The first issue you |look at is the behaviour the

14 day of the nurder, and you go through, and her
09:46 15 account -- and | won't bother going through that

16 -- but Linda Fisher's account of going in to the

17 police in 1980 and her recollection of the norning

18 of the murder. And it says:

19 "During her testinony at the
09:46 20 Supreme Court, Linda stated the news

21 report basically said, 'This nmorning a

22 woman was found stabbed to death'.

23 Checks were made of |ocal Saskatoon

24 radio stations for information on dates
09:46 25 and times of broadcasts and the only
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1 radio station with records from 1969 was
2 CFQC. "
3 And then you go on to put the times that the
4 reports were made, the first report was at 12:25
0947 5 p.m, and what they said is:
6 "... body of a young woman found in a
7 snowbank ...",
8 so no nention of a stabbing but the fact that a
9 body was found, and then |ater reports | think
09:47 10 t hat day, a murder, they provide the name. And
11 t hen the next day:
12 "murder ... recovered knife blade, the
13 girl's sweater and one of her
14 snowboots. ",
09:47 15 and that the newspaper report, the first report,
16 was February 1. Can you tell nme, what was the
17 purpose of investigating the media reports?
18 A | think we were trying to put credibility to Linda
19 Fisher's statement, in other words to try and make
09:47 20 a determ nation as to the time, she thought it was
21 the morning of the murder so we wanted to see,
22 okay, what were the news reports that day.
23 Because she had indicated that she had received a
24 report on the radio, was it that day, was she
09:47 25 perhaps m staken and it was the next day or a week
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1 | ater or something, | think we were trying to help

2 with our -- to find out exactly, or as close as we

3 could, to the day.

4 Q And what did you conclude about whether -- in
0948 5 [ight of the information you obtained about the

6 radio reports did you reach any conclusions as to

7 whet her Linda Fisher's encounter with Larry Fisher

8 was the norning of the murder, or the next day, or

9 anot her day?
09:48 10 A Umm, | think there was -- | think we were sort of

11 of the view that perhaps it could have been the

12 next day, --

13 Q The Saturday?

14 A -- but we weren't able to sort of be certain of
09:48 15 t hat .

16 Q Now | suppose, if it did in fact happen on the

17 Saturday, that m ght explain why he was in his

18 good cl othes and wasn't at work. But if the

19 di scussion she had with him on, was on Saturday
09:48 20 rat her than the morning of the nurder, you would

21 agree that wouldn't elimnate himas a suspect.

22 A No.

23 Q Is that correct?

24 A No, no, it wouldn't elimnate himas a suspect.
09:48 25 Q So, simlarly, his reaction to the accusation
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1 woul d still be relevant; correct?
2 A Correct.
3 Q And, as well, | suppose the only issue is that if
4 t he discussion with him on Saturday, was on
0949 5 Saturday rather than the norning of the nmurder,
6 then you may not have Linda Fisher's evidence that
7 he wasn't at work on the norning of the nurder?
8 A That's correct.
9 Q If we can then go to the next page. And, again,
09:49 10 you refer to Larry Fisher's evidence at the
11 Supreme Court about the incident with Linda, which
12 he acknow edged that he had an encounter and that
13 he -- she accused him of being involved in the
14 murder, and it says:
09:49 15 "Larry acknow edges the confrontation
16 t ook place although he doesn't call if
17 the argument involved the issue of a
18 knife. He believes that the incident
19 could have taken place on the day
09:49 20 following the murder, which would be
21 Saturday ... If this is the case, it
22 woul d mean that Linda is m staken about
23 the day the incident took place.
24 Nevertheless, it is clear fromhis
09:50 25 testimony that Linda made accusations
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1 concerning his possible involvenment in

2 the death of a girl and that he reacted

3 in a shocked manner."

4 And, if Linda Fisher was m staken on the day,
0950 5 woul d that have any inpact on the bal ance of her

6 recoll ection?

7 A No, it wouldn't.

8 Q And the next page, your Investigators Coment:

9 "Larry Fisher's behaviour,
09:50 10 when confronted by his wife Linda, was

11 one of shock. M. Wolch would argue it

12 was because of his guilt, but Fisher

13 says it was due to his disbelief that

14 she woul d accuse him Li nda was not
09:50 15 aware of the fact Fisher had commtted

16 several rapes preceding the Mller

17 murder, nor is there any indication she

18 was even suspicious of him  Therefore,

19 her statement accusing him of attacking
09:50 20 someone would have little basis of fact.

21 Hi s shocked reaction could have been

22 because her accusations - however

23 basel ess they m ght have been - struck

24 home. "
09:51 25 Any clarification on that?
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1 A No.
2 Q So | take it that the confrontation with Linda,
3 whet her it was the norning of the nurder or the
4 next day, in and of itself, did it provide you
0951 5 with any evidence that would link Larry Fisher to
6 the murder of Gail MIller?
7 A No.
8 Q Would it be in the category of being suspicious?
9 A Yes, it woul d.
09:;51 10 Q Next, Fisher in Vicinity, and you go through the
11 Mary Gal lucci information, and here you say:
12 "After having raped and nmurdered Gail
13 Mller, M. Wlch claims that Fisher's
14 serial rapist behaviour led himto
09:51 15 assault (v4)---- (V4)---. He suggests
16 (V4)--- was attacked on a route normally
17 t aken by Fisher as a shortcut between
18 his place and Clifford Panbrun's (whose
19 car he used to borrow). Fi sher admtted
09:;51 20 he used this route in the Supreme Court,
21 but he enmphatically denied assaulting
22 (v4)---."
23 And then you go on and talk about the (V4)---
24 information:
09:51 25 "About one block from her home, she
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1 checked her watch and saw it was 0707
2 hrs..."
3 And t hen:
4 "Whil e reading the Toronto Star
0952 5 91-08-11, (Vv4)--- saw a photograph of
6 Larry Fisher. She stated she
7 i mmedi ately recognized him"
8 And | think it was that identification, sir, that
9 you took issue with or had some trouble with?
09:52 10 A Yes. "' m not suggesting that there was anything
11 sinister about that, I"'mjust -- | know it was a
12 very poor photograph that she had nmade the
13 identification from
14 Q And | think you said the conment earlier that it
09:;52 15 woul d have been 20 years |ater that --
16 A That's correct.
17 Q And what, as an investigator, would you have
18 concerns that -- we've heard some evidence about
19 photo identification. Wuld you have concerns
09:;52 20 that the identification made by (V4)---- (V4)---
21 was from a photograph that related to a story that
22 said Larry Fisher was the person who killed or may
23 have killed Gail MIler that morning; in other
24 wor ds, that when she | ooked at the picture and
09:53 25 read the story, that it was in connection with
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saying this person had killed Gail MIller? Would
that be a concern to you as an investigator, that
that information m ght influence a person in
maki ng the identification?
It's possible, it's possible. | think ny
principal concerns were nore around the time that
had evol ved since the assault and the quality of
the picture that she made an identification from
Okay. And then if we can scroll down, here it
says:

"(V4)--- claim she was assaulted at

0707 hrs. and that it would normally

t ake about 25 m nutes to reach the bus

stop from her hone. Our investigator's

wal ked this route and found it took them

6 m nutes."”
And again, where did that fit in, if any, in
| ooking at the (V4)---- (V4)--- matter?
Well, it certainly showed that there was a bit of
a discrepancy in what she gave us as the tine it
took to walk and us to walk it, so certainly it -
| believe her evidence, and certainly at the
Comm ssion, was that her 7:07 time was based upon
her recollection of |ooking at her watch right

around the tinme, | think shortly before the
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1 assault; is that correct?
2 A Yes. She has al ways mai ntained very firmy that
3 that was the tinme.
4 Q And here:
09:54 5 "It is theorized by M. Wlch et al that
6 if Fisher was M ller's attacker he
7 probably used Panbrun's vehicle which he
8 returned follow ng the offence. He
9 woul d then have wal ked from Panmbrun's,
09:54 10 along the railway tracks (his nornmal
11 short cut route) to return hone. En
12 route he encountered (V4)---, whom he
13 assaulted as part of the "high" he was
14 on following the MIler murder. It took
09:54 15 our investigators 5 mnutes to drive
16 fromthe murder scene to Panmbrun's and a
17 further 8 mnutes to walk to the
18 | ocation of (V4---'s assault."”
19 And the next page:
09:55 20 "The evidence suggests Gail M Il er was
21 seen in her boarding house at 0645 hrs.
22 She is believed to have |left at
23 approximately 0700 hrs. in order to
24 catch a bus and arrive for work at 0730
09:55 25 hrs. Regar dl ess of whether or not she
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1 wal ked down Avenue "N' or "O', the 20th
2 Street bus arrived at 0649 or 0704 hrs.
3 It would have taken her about 3 m nutes
4 to walk from her house to the bus top on
0955 5 20th Street. Therefore, her initial
6 confrontation with her assailant would
7 have occurred at approximately 0700 hrs.
8 MIller's assailant sexually assaulted
9 her and stabbed her numerous tinmes. Her
09:55 10 purse was put in a nearby garbage can
11 and her other belongings were thrown
12 into adj acent yards.
13 If Larry Fisher was M ller's
14 assail ant he would have attacked her
09:55 15 within mnutes of 0700 hrs. The rape,
16 murder, and disposition of the articles
17 woul d take several m nutes to conplete.
18 It would take him at |east 8-10 m nutes
19 to drive to Pambrun's, return the
09:55 20 vehicle, and then run to where he is
21 al l eged to have attacked (V4)--- at 0707
22 hrs. This does not seemto be a
23 pl ausi bl e theory. ™
24 Agai n, that would have been the concl usion of
09:56 25 your investigators?
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1 Yes, It 1Is

2 Q And | think you told us, your investigators did a

3 fair bit of work on this theory as far as tim ng,

4 t he Panbrun vehicle and whether or not this theory
0956 5 could actually work?

6 A Yes, we did.

7 Q "I'f one were to assume Fisher attacked

8 MIller on foot then he would have had to

9 conpl ete the rape and murder, dispose of
09:56 10 her purse etc., and get to the | ocation

11 of (V4---'s assault by 0707 hrs. |t

12 takes 8 mnutes to walk this distance.

13 Since her attack occurred very close to

14 0700 hrs., this also seens inprobable.
0956 15 The noted facts and

16 circunmstances do not support the theory

17 Fi sher is responsible for both the

18 MIller and (V4)--- assaults.”

19 And those woul d have been your concl usions?
09:56 20 A Yes.

21 Q What about this -- when we heard a bit about this

22 from Dr. Rossno, an earlier witness, the

23 suggestion that Ms. (V4)--- was attacked by Larry

24 Fi sher as part of the "high" he was on follow ng
09:56 25 the MIIler murder, as an investigator, did you
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1 have -- what were your thoughts about whether M.
2 Fi sher, having commtted the rape and nurder of
3 Gail MIler, would then have an encounter with
4 Ms. (V4)---, and | think it's fair to describe
0957 5 t hat assault as being far less significant. What
6 wer e your thoughts as an investigator as to
7 whet her it was |likely that a perpetrator, having
8 raped and killed Gail MIller, would commt the
9 assault on (V4)---- (V4)---?
09:57 10 A Yeah, | think I know what the question, or where
11 you are going. | ' m not aware of sonething |ike
12 t hat happeni ng before, |'ve never worked on a case
13 where there was a serious assault followed by a
14 very m nor assault, and |I'm not aware of any
09:;57 15 i nstances where that has happened.
16 Q As an investigator, would it strike you as being
17 unusual to have the, an assault of the nature on
18 (V4)---- (V4)--- following so closely on the rape
19 and nurder of Gail MIller by the same person?
09:57 20 A Yes, it woul d.
21 Q Now next, B.4, |ssue: Larry Fisher Matches
22 Profile, and this relates to, this is a sunmmary of
23 what M. Fisher acknow edged at the Supreme Court
24 when questi oned by M. Wl ch:
09:58 25 "(a) that he had an inner hatred or
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1 anger from his early youth and from the
2 problems he was having in his marriage,
3 whi ch pronmpted himto take it out on
4 i nnocent victims;
0958 5 (b) he chose to attack at night by
6 forcing his victiminto an alley or sone
7 secl uded pl ace;
8 (c) he had his victims not | ook at his
9 face and had a pattern of conscious
09:58 10 t hought that he didn't want to get
11 caught ;
12 (d) when he attacked women, he was
13 seeki ng power, strength, dom nation and
14 the real thrill was the grabbing and
09:58 15 controlling of women;
16 (e) the sex canme later to fulfil it all;
17 (f) he followed a pattern wherein he
18 attacked his victims quickly, fromthe
19 side, conmpleting the offence within five
09:58 20 to ten m nutes,;
21 (g) there was a connection between the
22 victimand travel by bus;
23 (h) a knife was used in nost of his
24 attacks;
09:59 25 (i) he undresses his victims, renoves
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1 the bra, has them take off their coat

2 which he tells themto lay on, often has

3 them cover their face with their

4 garments, but does not remove his own
0959 5 cl ot hes. "

6 And that would have been -- is that fair to say,

7 t hat was a summary of what was put forward as

8 being the simlar fact, or sonme of the sim|lar

9 fact evidence that your investigators should have
09:59 10 relied upon in concluding that Larry Fisher was

11 t he perpetrator?

12 A That's correct.

13 Q And then you go on to say that:

14 "Fi sher denied planning his attacks,
09:59 15 except for (V5)---, who he saw on a

16 bus..."

17 And:

18 "He indicated his attack on (V1)- was

19 one instance where he did stalk the
09:59 20 victim?"

21 And | take it you are just reciting some of M.

22 Fi sher's other evidence?

23 A That's correct.

24 Q If we can scroll down, you say here:
09:59 25 "As noted earlier, an investigation of
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1 Larry Fisher was not within the scope of

2 our investigation, but given that we had

3 amassed many of the available facts a

4 deci si on was made to address M. Wblch's
1000 5 concerns. Therefore, the question as to

6 whet her or not Fisher and/or M| gaard

7 best fit the offender profile for the

8 Ml ler nmurder is being explored by an

9 analysis of Fisher's crime vs. Mller's
1000 10 murder and will be the subject of a

11 suppl ementary report. |t must be

12 stressed however, that the results of

13 such an analysis are intended as an

14 investigative |ead not as evidence of
1000 15 guilt or innocence."”

16 And can you just el aborate on that?

17 A Yes, | think that goes back to a |l arger extent to

18 what we were tal king about before, is that we

19 decided in this case to have the, to have someone
1000 20 who is trained in this discipline to have a | ook

21 at M. Fisher and see whether or not his actions,

22 or the actions of the perpetrator the norning of

23 the MIler murder fit with the victinmology on the

24 assaults, the sexual assaults, and we were trying
1000 25 to stress that of course this is sinply an
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1 investigative | ead and once you have an answer,
2 t hat you have to follow up on and either prove or
3 di sprove.
4 Q And just coment on that |ast point, "...are
1001 5 i ntended as an investigative |ead not as evidence
6 of guilt or innocence." |Is that correct?
7 A Yes.
8 Q And so if the analysis shows that the crimes are
9 very simlar; in other words, M. Fisher's crimes
1001 10 are very simlar to Gail MIller's murder, does
11 that mean it's a very good investigative |ead?
12 A Yes, it does.
13 Q Is it evidence of guilt or innocence?
14 A No, it's not. It's certainly something that you
1001 15 woul d then as an investigator want to foll ow up on
16 and see what evidence you could devel op.
17 Q And simlarly, if the analysis shows that the
18 crimes are not simlar, does that -- is that proof
19 of innocence?
1001 20 A No, it's not.
21 Q Does it elimnate that person as a suspect?
22 A No, it doesn't elimnate that person as a suspect,
23 but I think as an investigator it would cause you
24 to want to work nore to try and determ ne any
1001 25 | eads you could find.
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1 Q And maybe on this point, are you telling us that
2 siml|ar fact evidence to an investigator is
3 l[imted to being an investigative tool or |ead as
4 opposed to evidence of guilt or innocence?
1002 5 A Yes.
6 Q | think if we can go, and | think the
7 suppl enmentary report is attached, and that was a
8 profile done by | think M. MacKay; is that
9 correct, an officer, Inspector MacKay?
1002 10 A That's correct.
11 Q And if we can go to page 023494, and this was part
12 of a supplementary report, | think that after your
13 report was filed or conpleted, the analysis was
14 done and this was filed as a supplenment; is that
1002 15 correct?
16 A Yes.
17 Q And am | correct that the conclusions that you
18 reached in your report regarding Larry Fisher and
19 David M | gaard, were those conclusions reached
1003 20 bef ore you got the analysis, the profile?
21 A Yes.
22 Q And so your report was conpleted and then this
23 report came later; is that correct?
24 A That's correct.
1003 25 Q And so do | take it fromthat that the -- what is
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1 the correct termfor this, is it a profile or what

2 do they -- | guess supplementary report -- did not

3 i nfluence the conclusion of your investigators in

4 t he concl usions they reached in the report; is
1003 5 t hat correct?

6 A No, it did not.

7 Q So here, if we just go through and touch on a

8 couple of points, if we can go to the next page,

9 and the next page, please -- sorry, 497 -- here's
1003 10 the --

11 "...Ron MacKay ... was provided with

12 background information on the murder of

13 Gail MIler and the crimes commtted by

14 Larry Fisher. In addition he was given
1003 15 as much detail as was avail able to us on

16 the personalities of both David Edgar

17 M | gaard and Larry Earl Fisher.™

18 Now, | think we heard from | think it may have

19 been Dr. Rossnmo, that normally profiling is done
1004 20 sort of in the absence of -- prior to convictions

21 or prior to charges being laid; in other words,

22 bef ore you know the end result. s that fair?

23 A That's fair.

24 Q And in this case, this analysis was done | ooking
1004 25 at two people, one of whom had been convi cted,
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1 al t hough the conviction had been set aside, and
2 one person who was a suspect, so it would be a
3 little bit different than the usual profiling; is
4 that fair?
1004 5 A Yes, that's fair to say.
6 Q Then go to the next page, | just plan on going
7 t hrough parts of this, | think he says here:
8 "Thi s anal ysis should not be consi dered
9 all inclusive or as a substitute for a
1004 10 t horough and well planned investigation.
11 Opi ni ons expressed are drawn from nmy
12 anal ysis of material provided using
13 personal investigative experience,
14 educati onal background and research
1005 15 conducted by the FBI into simlar
16 cases."
17 And | think you told us earlier that there is a
18 certain amount of subjective -- subjectivity in
19 this type of analysis; is that correct?
1005 20 A Yes, that's correct.
21 Q If we can go to page 023500 and it's tal king about
22 Of fender Characteristics and Traits, it says:
23 "Of fender "profiles" are arrived at by
24 considering all available information in
10:05 25 total ."
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1 And t hen goes:
2 "The of fender's behavi our displayed in
3 this crime is consistent with that of a
4 white male acting alone and | found no
1005 5 i ndi cation of a second offender."”
6 And then goes on to talk about offender age,
7 estimate in the range of 16 to 23 years.
8 Next page, his concl usion
9 here:
10.06 10 "The initial notive of this offender was
11 most |ikely robbery, hence the damage to
12 her purse strap."”
13 | "' m wondering if you can el aborate on that point,
14 what woul d be the significance of the damage to
1006 15 Gail MIller's purse strap, or are you able to
16 answer that?
17 A Well, | guess if you wanted to | ook at the
18 circumstances of our investigation, we certainly
19 had reason from several wi tnesses to believe that
1006 20 M. MIlgaard was interested in commtting a
21 robbery that morning and finding some noney, so
22 t hat may, again may or nmay not be evidence that
23 woul d support that M. Ml gaard could be
24 responsi bl e.
1006 25 Q And, sorry, when | read this, | wondered if what
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1 was being said here is that because the purse
2 strap, the damage to the purse strap suggesting
3 t hat the purse may have been grabbed which caused
4 the damage to the purse strap as part of a
1007 5 robbery. s that -- am | reading that wrong?
6 A No, | think that's what he's suggesting.
7 Q Yeah. Now, | suppose another interpretation would
8 be that if the rape was the nmotive as opposed to
9 robbery, that grabbing her may have also resulted
1007 10 in damage to the purse strap as well?
11 A Yes.
12 Q And it could be interpreted either way?
13 A Could be interpreted either way.
14 Q If we can scroll down:
1007 15 "The rapid escal ation of violence in
16 this crime suggests an offender who
17 har bours a great deal of anger at
18 society in general and females in
19 particular."
1007 20 And then goes on to say:
21 "It is very unlikely that this was his
22 first violent offence. He woul d have
23 poor control of his anger and has I|ikely
24 expl oded on past occasions.”
1007 25 And then goes on to talk about education. So
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1 again, this would be the type of information that
2 anal ysts would |look at to try and identify what
3 type of person commtted the crinme?
4 A That's correct.
1007 5 Q And then on the next page -- sorry, just go back
6 to the previous page, the bottom
7 "The injuries inflicted on the victim
8 suggest that his right is his dom nant
9 hand when he engaged in activities such
1008 10 as throwing a ball but not necessarily
11 in handwriting."
12 And then the next page:
13 "Given the time that has passed since
14 this crime, the investigative options
1008 15 are very |limted. It is a suitable case
16 for entry on VICLAS..."
17 And | take it, do we take it from that, M.
18 Sawat sky, that in trying to do the analysis 20
19 years later, it's a little nmore difficult?
1008 20 A Yes, | believe that's what he's suggesting there.
21 Q And if we can go ahead to page 504, | won't go
22 t hrough this in too nmuch detail, but this is
23 where, further to the initial report, | think M.
24 MacKay t hen goes through:
1008 25 "l have reviewed the material on the
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1 above sexual assaults to arrive at an
2 opinion as to the likelihood of the same
3 of fender being responsible for all."”
4 And this is where he | ooked at all of the Fisher
1009 5 assaults, and he says:
6 "The reader is therefore cautioned that
7 the scientific certainty usually
8 associ ated with other forms of forensic
9 analysis is not available within
1009 10 crimnal investigative analysis."”
11 And is that just a heads up to say lookit, this
12 isn't -- this isn't like DNA, this is
13 subjective -- or this is analysis and it's an
14 investigative tool as opposed to certainty?
1009 15 A Yes, | think he's trying to set out the parameters
16 of his investigation.
17 Q Then to page 023507, he says:
18 "The overall behaviour within the
19 assaults of..."
10:10 20 And then he lists all the Fisher assault victins,
21 "...1s consistent with all seven crimes
22 being commtted by the sanme offender.
23 The significant departure from
24 consi stent behavi our (morning vs night
1010 25 time attack, lack of immediate physical
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1 control, absence of verbal behaviour,

2 difference in initial physical contact,

3 and the absence of an effort to push or

4 drag the victimto a second |ocation)
1010 5 noted in these cases |leads nme to opine

6 that (V4)--- was not victimzed by the

7 same of fender."

8 And | think that was your conclusion for other

9 reasons; is that correct?
1010 10 A That's correct.

11 Q And then to the next page, the bottom he says:

12 "Al'l things considered, Fisher's

13 behavi our, circa 1968-1970, is not

14 consistent with the behavi our observed
1010 15 within the nurder of Gail MIller. This

16 is particularly significant in |ight of

17 the (V5)--- assault, that was subsequent

18 to the MIler murder, and wherein he was

19 bitten on the finger by his victim Hi s
1010 20 only response to this victimresistance

21 was to hit her on the chin to make her

22 et go. This is not the response to

23 such a victimresistance | would expect

24 to see in an offender who had previously
1011 25 exhi bited the behaviour seen within the
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1 murder of Gail Mller. For all these
2 reasons, he is therefore not considered
3 to be a likely suspect in this case."
4 And:
1011 5 "There is insufficient reliable
6 information regarding the personality of
7 David M | gaard, circa 1969, on which to
8 formul ate an indirect personality
9 assessnment. An opinion as to his
1011 10 viability as a suspect, from such a
11 perspective, in the murder of Gai
12 Mller is therefore not available.™
13 So it would appear that Inspector MacKay, sort of
14 the bottom line conclusion was that in | ooking at
1011 15 t he four sexual assaults in 1968 and 1970 and in
16 particular the fourth one that occurred about a
17 year after Gail MIller's murder, that he felt
18 that M. Fisher was not a |likely suspect; is that
19 correct?
1011 20 A Yes, that's the conclusion | would have drawn as
21 wel | .
22 Q And -- but again, is that -- let's just talk about
23 that for a monment. Wuld that -- would that
24 elimnate Larry Fisher as a suspect, this
1012 25 anal ysis?
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1 A No, and | believe MacKay was fairly careful to

2 suggest that in his preanmble, that this does not

3 elimnate him in my view does not elimnate him

4 as a suspect.
1012 5 Q And | take it, though, as far as the analysis and

6 t he conparison of crimes and what we now know with

7 the conviction of Larry Fisher for the crinme, it

8 woul d appear that notw thstanding the

9 dissimlarities, he did commt the nmurder and the
1012 10 rapes?

11 A Yes.

12 Q And so what does that tell you as far as the

13 anal ysis done or the investigative value of that?

14 A | guess it could be a nunber of explanations. One
1012 15 perhaps is because there was not very much known

16 about what the actions of the accused were in the

17 mur der of Gail MIller, you know, in each of the

18 rapes we have the victimas a witness who can say

19 this was the approach, this is what was said, this
1013 20 is what was done. That wasn't available in the

21 MIller, so that could be one expl anation. Anot her

22 explanation is that he was sinmply wong in his

23 anal ysis, you know.

24 Q And again, and | think you've answered this, but
1013 25 just to clarify, this analysis that Inspector
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1 MacKay did, did it form any part of the

2 concl usions that you and your investigators

3 reached in your report?

4 A No, it didn't.
1013 5 Q Go back to 023390, or 391, | think here you go

6 t hrough the | ast issue, was Adm ssions, and |

7 think in the course of the Supreme Court reference

8 there were a number of jailhouse informnts who

9 came forward alleging that Larry Fisher had either
1013 10 confessed to the crime or made adm ssions relating

11 to the Gail MIller murder; is that correct?

12 A Yes, that's correct.

13 Q And I won't go through them all. If we can maybe

14 go to page 023393, | think all of these, or nost
1014 15 of them -- put it this way, all of the jailhouse

16 i nformant evidence | believe was tendered at the

17 Supreme Court reference; correct?

18 A That's correct.

19 Q And in fact some of themtestified, and you
10:14 20 concl ude:

21 "The evidence concerning the prison

22 i ncidents described here were dealt with

23 by the Supreme Court. These incidents

24 do not appear to be evidence incul pating
10:14 25 Larry Fisher in the rape and nurder of
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1 Gail MIller."
2 And | take it that was your conclusion, that the
3 information fromthe jail house informants would
4 not be evidence that would link Larry Fisher to
1014 5 the crime?
6 A That's correct.
7 Q As an investigator, are there issues with
8 credibility of jailhouse informants generally?
9 A Yes.
1014 10 Q Go to the next page, here is your summary on M.
11 Fi sher:
12 "M. Wolch strongly believes the
13 evi dence surrounding the MIler
14 rape/ murder points towards Larry Fisher.
1015 15 The basis for this is in the simlarity
16 bet ween Fisher's sexual assaults and the
17 circunstances of the MIler murder,
18 together with the details of Linda
19 Fi sher's observations and her
1015 20 confrontation with Larry the day of the
21 mur der or the day follow ng the nmurder."
22 And you say:
23 "We have noted discrepancies in various
24 statements given by Linda Fisher's about
1015 25 her m ssing knives and there is sone
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doubt about the accuracy of her recal
in this regard. However, by Larry
Fi sher's own adm ssion, he could have
taken a paring knife from his house
close to the time in question because he
used a paring knife in several of
attacks."

And then goes on to talk about the encounter.

And you say:
"The m ssing paring knife and the
argument with Linda do not in thensel ves
implicate Larry Fisher in the Ml er
rape/ mur der . "

And again, that would be an accurate concl usion

t hen of your investigators?

Yes.

And:
"Prison inmates who knew Fi sher and had
exchanges with him which purportedly
made reference to the MIler nmurder are
not able to offer real evidence
connecting himto the crinme. Cur
i nvestigation has not uncovered any
evi dence which would suggest he was

responsi bl e. In fact, if Fisher did
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1 assault (Vv4)---- (V4)--- as alleged,
2 then the evidence woul d suggest he could
3 not have been involved in the Ml er
4 attack."
1016 5 And that was what you told us yesterday, that
6 t hat would provide himwi th an alibi arguably if
7 he had commtted the (V4)--- attack?
8 A Yes.
9 Q And then you say:
1016 10 "OQur findings with respect to Larry
11 Fi sher do not significantly alter the
12 evidence heard by the Supreme Court
13 concerning Fisher's possible
14 invol vement. The only remaining area to
1016 15 be further examned is to have his
16 crimes analyzed to determ ne whether he
17 woul d have been a |likely suspect
18 according to his behavioral patterns.™
19 And just pause there on the evidence heard by the
1017 20 Supreme Court concerning Fisher's possible
21 i nvol vement. What was the significance of that,
22 of the fact that the Supreme Court heard evidence
23 about Larry Fisher's involvement and their
24 concl usi ons?
1017 25 A Well, what we had done was reviewed all of that
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and then of course we went out and spoke with the
wi t nesses and followed up our own leads to try and
make determ nations, and what we're suggesting
there is that what we found didn't change what was
al ready before the courts.

And was it a case of saying that |ookit, the
Supreme Court heard Larry Fisher's evidence, they
heard evidence about the simlarities of the
assaults, they heard from sone of the jailhouse
informants, they heard from Linda Fisher, they
heard about the knives and the Supreme Court did
not reach the conclusion, not that they were asked
to directly, but in their reasons did not say that
Larry Fisher ought to be charged or there's a
claimagainst him in fact, reached the concl usion
that David M| gaard had not established his

i nnocence. s that correct?

That's correct.

And so did you draw fromthat that -- I'mtrying
to get a sense of what you read into the Supreme
Court's decision about whether or not, based on
all the evidence they heard, they felt that Larry
Fi sher had commtted the crime?

| ve never got the sense from any material | read

that the Supreme Court was of the view that Larry
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1 Fi sher had commtted the crime.

2 Q And so was that -- |I'mjust trying to get a sense

3 of how, to what extent that m ght have influenced

4 you and your investigators, the fact that nuch of
1018 5 the same information you | ooked at had been

6 presented to the court and the court reached the

7 concl usion that they did.

8 A Well, | think as an investigator you certainly,

9 you know, in working in the system for many years,
1018 10 you certainly have trust and confidence in the

11 system and a conviction, you know, to an

12 investigator or to a police officer is

13 significant, but when we went out to investigate

14 this, I think if we had found somet hing
1018 15 significant that would have been new evi dence or

16 fresh evidence or shed a different |ight on the

17 circunstances that were known to the court, we

18 certainly would have drawn that to the attention

19 of those who were providing us with advice on this
1019 20 file.

21 Q If we can go to 023395, this now then is your

22 summary, if we can go to the next page, and this

23 is the new information, and |I think this |ast part

24 of your report outlines new information that you
1019 25 uncovered that had not been identified before; is
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1 t hat correct?
2 A That's correct.
3 Q If we can go to the next page, and your first
4 par agraph is:
1019 5 "Al t hough several new pieces of
6 information came to |ight during our
7 investigation, there are no new critica
8 facts to report."
9 And we see this on a couple of occasions, or a
1019 10 nunber of occasions in your report where you say
11 there's no new informati on. Would that be -- are
12 you saying no new information conpared to what
13 had been put before the Supreme Court or what was
14 al ready known?
1020 15 A That's correct, that in our view wouldn't
16 significantly change anyt hing.
17 Q And so is it correct to say that in some respects
18 your investigation, although you | ooked at
19 everything, part of it was to say is there
1020 20 anything that is new that was not presented to the
21 Supreme Court or not before the Supreme Court in
22 the reference?
23 A Yes. | think we felt an obligation to provide any
24 new i nformation so that it could be -- so that it
1020 25 was avail abl e.
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1 Q And then here, with Nichol John, you indicate
2 that, | guess, 'new information' as:
3 "She confirmed she has experienced a
4 "flashback' menory of another 'female
1020 5 being in the car'."
6 And you say:
7 "John's ...",
8 or
9 "... 1t would explain aspects of the
1020 10 case previously open for speculation and
11 further the case against David
12 M | gaard. "
13 Can you explain that?
14 A Yeah. | guess, you know, one could perhaps
1020 15 advance a different theory if Gail MIler had
16 actually been taken into the vehicle that norning,
17 - -
18 Q Okay.
19 A -- and possibly the rape could have occurred in
1021 20 the vehicle, then there's -- you know, it provides
21 a whole different scenario. Certainly, John's
22 menory was not very clear on that and, you know,
23 beyond sinmply reporting it, we didn't investigate
24 it any further.
1021 25 Q And so your, did any of your conclusions depend or
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1 rely upon this piece of new information?
2 A No.
3 Q And then, as well, a piece of new information is
4 t hat she drew a sketch and identified photos of
1021 5 the rectory, St. Mary's, and | take it that was a
6 pi ece of new information?
7 A Yes, the sketch was a piece of new information.
8 Q And, as well, but identifying the photographs?
9 A Yes, that's correct.
1021 10 Q And | think you told us this before, correct me if
11 "' m wrong, but that that nmay have been relied upon
12 by your investigators to corroborate the evidence
13 that they were in the vicinity?
14 A Yes.
1022 15 Q And then here, Mary and M chael John, Nichol's
16 parents giving information that Nichol had told
17 t hem that, she said:
18 "'l saw himkill her, | saw him stab
19 her.""
1022 20 And that would be information that wasn't
21 previously available; is that correct?
22 A Yes.
23 Q And then go to the next page. What did you nake
24 of the parents' information, where did that fit in
1022 25 as far as your investigation?
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1 A Well certainly it hel ped us, you know, the
2 al |l egations were that Nichol had been coerced or
3 i nfluenced to say certain things, and | think sort
4 of an adm ssion |like that to her parents before
1022 5 she was interviewed is indicative of that not
6 happeni ng.
7 Q And if we can go here, you say:
8 "Many questions have been
9 rai sed about the credibility of the
1022 10 evi dence provided by Nichol John. | t
11 was al |l eged that her statement was
12 coerced and the evidence provided was
13 not true. We interviewed a former
14 friend of John's, Barbara Ann W spi nski,
1022 15 who told us of a conversation they had
16 whi ch woul d be sonme verification of
17 John's credibility and the truthful ness
18 of what she told the police."
19 And then you go on to outline this evidence:
1023 20 "When Nichol John returned to
21 Regi na followi ng her trip with M| gaard
22 to Saskatoon and Al berta, she told her
23 close friend, Wspinski that M| gaard
24 killed a girl in Saskatoon. John stated
1023 25 M|l gaard left their vehicle with the
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1 intention of commtting a break and
2 enter and when he returned, he was
3 covered with bl ood. M | gaard threatened
4 John not to say anything."
1023 5 Next page.
6 "The conversation took place
7 before John's first contact with the
8 police officers investigating David
9 M | gaard therefore, it would |end
1023 10 credibility to what she later told the
11 police albeit reluctantly.
12 This is Wspinski's first
13 di scl osure of her conversation with John
14 to authorities. It should be pointed
1023 15 out that on 60-05-22 when asked by
16 D/ Sgt . Macki e about what she m ght have
17 heard from Ni chol John, W spinski had an
18 opportunity to divulge this information
19 and did not do so. At that time,
1024 20 W spi nski indicated John was disturbed
21 or upset about sonething and that she
22 had started to make statements about
23 what happened in Saskatoon, but the
24 statements were never conpleted.”
1024 25 Just on the latter point, what was the
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1 significance of the fact that Barbara W spinski
2 had not divulged to Detective Sergeant Mackie in
3 1969 that she told you in 1993?
4 A Well | think we were trying to be objective there
5 and say, you know, one could draw what you want ed
6 fromit, but the fact that she told us and didn't
7 tell Detective Mackie when she had the
8 opportunity, | think, is something that was
9 significant enough that we should have pointed it
1024 10 out .
11 Q Was it something that would go to the credibility
12 of Barbara W spinski's 1993 statement?
13 A Yes, | believe it woul d.
14 Q And we saw, earlier in your report, the reference
1024 15 to this information, saying if the information
16 from Barbara W spinski is true then it would
17 support the followi ng. Wat did your
18 i nvestigators conclude, if anything, about whether
19 or not Barbara W spinski's new informati on was
1024 20 credible?
21 A | think we were unable to, you know, to really say
22 that it was very -- was solid, and | think
23 certainly by the way that we phrased this
24 par agraph would | eave the inmpression that, you
1025 25 know, we were putting it forward as a piece of new
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1 evi dence but that the way it had come out could be
2 suggested that perhaps it's not as credible --
3 Q And | suppose, --
4 A -- as one would like.
1025 5 Q -- if it is credible, then I think what you have
6 said is that it would |end credence to the
7 conclusion that Nichol John was not coerced by the
8 police because she would have made adm ssions
9 before she even met the police?
1025 10 A That's correct.
11 Q Next, Kenneth Cadrain, about the blood on --
12 wi t nessing blood on David Ml gaard, and | think
13 we' ve touched on that:
14 "... was never previously interviewed
1025 15 concerning this matter."
16 | think he was interviewed by Sergeant Pearson,
17 was he not, in 189907?
18 A That's correct, he was interviewed during that 690
19 i nvestigation.
1025 20 Q And then, as well, the next page. W' ve touched
21 on this, the Sandra Danchuk information about the
22 nosebl eed, and | think you've told us that could
23 be both incrimnating or incul patory, or
24 i ncul patory and excul patory for M. Ml gaard;
1026 25 correct?
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1 A Correct.
2 Q One, it mght explain the blood on his pants, if
3 there was in fact blood on his pants that may have
4 come from an innocent source, a nosebleed, rather
1026 5 than from Gail MIler; correct?
6 A Correct.
7 Q On the other hand it may have been evidence that
8 he had blood on himfrom-- or that M. Danchuk
9 actually saw blood; is that correct?
1026 10 A Correct.
11 Q Probably an appropriate spot to break for the
12 morni ng, M. Conmm ssioner.
13 (Adj ourned at 10:26 a.m)
14 (Reconvened at 10:53 a.m)
1053 15 BY MR. HODSON:
16 Q If we could go to 023401, please. And here we're
17 at the conclusions of your report, M. Sawatsky,
18 t hat covers -- just go through parts of this. And
19 you say here:
1053 20 "This investigation resulted from
21 compl aints by David Ml gaard's solicitor
22 H Wlch ... to the Provincial and
23 Federal M nisters of Justice that there
24 had been a cover up by officials in the
1053 25 former Department of the Attorney
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1 General . "
2 And then the footnote down at the bottomis the
3 September 8th and Septenber 16th |letters from M.
4 Wbl ch to the Mnisters; is that correct?
1054 5 A Correct, yeah.
6 Q And so that would have been, | think you've told
7 us earlier the investigation resulted fromthe
8 Breckenri dge all egations, and | think what you are
9 saying here, "and part of that was the letters
1054 10 that were sent by M. Wolch to the m nisters of
11 Justice or the Attorney General as noted"?
12 A Yes.
13 Q "A subsequent press rel ease by
14 Ms. MIlgaard alluded to the fact
1054 15 evi dence of a cover up was provided by a
16 former enployee of the department.”
17 And then it goes on to talk about that.
18 "Fol |l owi ng the accusations of
19 a cover up, the Deputy M nister of
1054 20 Justice asked the RCMP to conduct an
21 investigation to determne if any
22 evi dence of wrongdoi ng existed."”
23 And | think you've touched on that. Here you
24 say:
1054 25 "M. Wolch's compl ai nt
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focused on four general areas of
concern, i.e. Larry Fisher was actually
responsi bl e, the Saskatoon City Police
knew M | gaard wasn't responsi ble and
covered up the facts, the prosecutor
Cal dwel |l was aware of simlarities
bet ween the Fisher crinmes and the M|l er
mur der but he withheld the facts, and
that the Director, S. Kujawa had both
the Fisher and Mlgaard files at the
same time and he covered up references
to the simlarities. MWhile the
al | egations against M. Kujawa referred
to some of the former enployee's
‘evidence', at the outset of our
interview, M. WIlch was quick to
di stance hinself fromthe former
enpl oyee's allegations.”

And those woul d be the Breckenridge matters; is

t hat correct?

Yes, that's Breckenridge.

And here you say:

"M . Wblch enmphasized his

conpl ai nt was that, despite all that had

occurred, evidence had not yet been
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1 of fered which satisfied him of

2 Ml gaard's guilt. Along with his

3 associ ates, he outlined a nyriad of

4 concerns, many of which related to Larry
1055 5 Fi sher - against whom he believed the

6 evi dence was stronger. I n accepting the

7 need to fully investigate M. Wl ch's

8 concerns it was necessary to explore his

9 assertions and argunments, those of his
1056 10 associ ates, together with those of

11 Ms. M| gaard who had played a very

12 active role in investigating her son's

13 case. Consequently, many of the avenues

14 we pursued do not relate to the
1056 15 al | egations against the police or the

16 prosecutors and the results of our

17 investigation reflect this very broad

18 approach.™

19 And | think we've touched on this a bit earlier,
1056 20 but | think what you are saying is that you

21 i nvestigated every allegation made by M. Wl ch

22 and his associates, even if it didn't directly

23 relate to an allegation of wrongdoi ng?

24 A Correct.
1056 25 Q Go to the next page. Here you say:
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1 "Based on statements nade by
2 Al bert Cadrain, Ronald WIson and
3 ot hers, our investigation reveals that,
4 at times, the police investigators were
1056 5 viewed as intimdating. However, with
6 t he exception of Ronald WIson, none of
7 the witnesses say they provided false
8 evi dence at trial. Despite Wlson's
9 recantation, we found nothing to support
1057 10 the all egation the police coerced
11 wi t nesses into providing fabricated
12 evi dence. "
13 And that would be the conclusion your
14 i nvestigators reached; is that correct?
1057 15 A Yes, yes it is.
16 Q If we can go to the next page. Actual ly, sorry,
17 just the bottom of the previous page. You say:
18 "Qur review of the facts
19 established that early in their
1057 20 investigation of the MIler murder, the
21 Saskat oon police did consider the
22 possibility the same person was
23 responsi ble for the rapes and the Ml er
24 mur der . However, once David M| gaard
1057 25 was apprehended the police dropped this
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approach to the investigation. Clearly,
in their mnds, the police believed

Ml gaard killed MIler and some other

uni dentified offender commtted the
rapes. This interpretation is supported
by statements of the police officers
invol ved, their reports, and the tim ng

of events."

"As noted above, the results
of our investigation do not support the
all egation that the police saw the
mur der and rapes as being inextricably
linked. The possibility the same
of fender may have been involved was
contenmpl ated prior to M|l gaard's
apprehensi on. But, nine nonths |ater
when Fi sher was apprehended, we found no
evi dence the Saskatoon police felt
M | gaard had been wrongly convicted of
MIller's murder. If such a thought did
enter the mnds of the investigators, it

was not docunented in any of the
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1 avail abl e police files nor expressed by
2 any officers in statements made either
3 at the time or now. "
4 And | think that's what you told us yesterday as
1058 5 far as what your investigators found or didn't
6 find in pursuing this allegation; was that
7 correct?
8 A That's correct.
9 Q At the bottom
1058 10 "As a result of our
11 i nvestigation we conclude that the
12 Saskatoon City Police conducted a
13 t horough and proper investigation of the
14 Gail MIler murder. We found no
1058 15 evidence to support the allegation
16 police coerced witnesses into providing
17 fal se evidence and no evidence that they
18 del i berately covered up facts relating
19 to either David Ml gaard or Larry
1058 20 Fi sher. We believe they foll owed
21 acceptable investigative techni ques and
22 met hods and acted in good faith during
23 both their investigation of David
24 M | gaard and Larry Fisher.™
1059 25 And woul d that be an accurate conclusion that
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1 your investigators reached?

2 A Yes, it is.

3 Q Go to the next page. Here you summari ze the

4 findings with respect to M. Caldwell; is that
1059 5 correct?

6 A Yes.

7 Q And here, the issue of disclosure, you say:

8 "The issue ... was dealt with by the

9 Supreme Court ... Not wi t hst andi ng, we
1059 10 guesti oned wi tnesses and exam ned the

11 relevant files to determ ne whether or

12 not there were undisclosed facts

13 i ndi cati ng wrongdoi ng by the Crown "

14 And then go on to conclude, | think, that:
1059 15 "The police supplied Caldwell with

16 consi derable material and based on our

17 own exam nation of the files, we find

18 his expl anation reasonable.™

19 And that would be his explanation about not
1059 20 connecting the rapes and the murder; is that

21 correct?

22 A That's correct.

23 Q And then, just scroll down, about his invol venent

24 in the Larry Fisher apprehension in 1970. You
11:00 25 say:
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1 "I'f Caldwell acquired information
2 i ndi cating the wrong person was
3 convicted it would have been during his
4 prosecution of the case in 1969/70 and
1100 5 not nine nonths |ater when the only new
6 information surfaced was the identity of
7 the culprit.
8 Al t hough there are sone
9 references to the unsolved rapes in the
11.00 10 reports given to Caldwell by the police,
11 based on our interviews of w tnesses and
12 exam nation of files there is no
13 evi dence Cal dwell ever considered he had
14 convicted the wrong person. Simlarly,
11.00 15 there is nothing to suggest he was aware
16 of information (e.g., that some ot her
17 of fender m ght be responsi ble) which
18 m ght assist the courts in the
19 determ nation of M Ilgaard's guilt or
11.00 20 i nnocence either during his prosecution
21 of the case or later.™
22 And, the next page, you conclude about the:
23 "... we found nothing to suggest the
24 contention material had been
11.01 25 intentionally renoved."
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| think you concluded there was no evidence that
he had deliberately rempoved any materials from

his file; is that correct?

That's correct.

And so those would have been your conclusions with
respect to your investigation of M. Cal dwell ?
Yes.

Then, scroll down, with respect to the allegations
agai nst the Saskatchewan Department of the
Attorney General and M. Kujawa, you say:

"Based on the statement of a
former enpl oyee, others in the
Department such as the present Prem er,
M. R. Romanow, were inplicated in the
accusations of a cover up. The fornmer
enpl oyee provided details which we've
determ ned were totally basel ess, e.g.
about another clerk exposing connections
bet ween the M | gaard/ Fisher files,
cl osed door meetings amongst depart ment
officials, and threats of job |loss."”

And the next page you talk about -- actually
just, sorry, there's -- go back to the previous
page. You say here:

"Files show that in 1969 the
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1 depart ment was sent copies of RCMP
2 reports detailing the circunstances of
3 the M Il er murder. | ncl uded in these
4 early reports were conmments that the
1102 5 Saskat oon Police were exam ning the
6 possibility the same person was
7 responsi ble for rapes commtted in the
8 mont hs precedi ng the murder. There is
9 no i ndication M. Kujawa read these
11:02 10 early reports. If he did, he states
11 that later in 1970 and 1971 when he
12 handl ed the M | gaard appeal and deal't
13 with issues concerning the direct
14 i ndi ctment of Fisher, he made no
1102 15 connection between the cases."
16 And woul d that have been an accurate summary of
17 what your investigators concluded?
18 A Yes.
19 Q And those early reports, you say:
11.02 20 "There is no indication M. Kujawa read
21 t hese early reports. ",
22 t hose would be the 1969 RCMP reports that | think
23 we' ve heard evidence were sent routinely to the
24 Attorney General's office?
1102 25 A That's right.
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1 Q And:
2 "As far as we can determ ne,
3 Kujawa's responsibilities did not
4 require detailed know edge of the
11:02 5 circunmstances of the cases. \When
6 handl ing the appeal M. Kujawa woul d not
7 have used police reports, but rather, he
8 woul d have used court transcripts and
9 prosecution reports. Simlarly, his
1103 10 responsibilities in seeking Fisher's
11 direct indictment involved matters of
12 process as opposed to concern about the
13 details of the crimes thenselves."
14 And woul d that be an accurate conclusion your
11:03 15 investigators reached?
16 A Yes it is.
17 Q And:
18 "There is no indication from
19 our interviews of enployees or in the
11.03 20 prosecution files which would suggest
21 M . Kujawa or anyone else in the
22 Depart ment nmade a connecti on between the
23 M | gaard and Fi sher cases. Furt her,
24 there is no indication anyone in the
11:03 25 department was cogni zant of facts
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1 suggesting M| gaard had been wrongfully
2 convi ct ed.
3 To be inmplicated in the
4 wr ongdoi ng al |l eged, the police, M.
1103 5 Cal dwel |l , and M. Kujawa would all have
6 had to have been involved in a masterful
7 scheme conmmenci ng near the outset of the
8 MIler murder investigation. The facts
9 do not support such a conspiracy,;
11.03 10 neither do they support the idea that
11 one or the other acting separately
12 carried out acts of wrongdoing in the
13 i nvestigation and prosecution of David
14 M | gaard. "
11.04 15 And that would be an accurate statenment of your
16 i nvestigators' conclusions?
17 A Yes, it is.
18 Q And the next page:
19 "The avail abl e evidence does not support
11.04 20 al l egations of crimnal wrongdoi ng by
21 L
22 t he people named. And then, as far as the
23 M | gaard/ Fi sher Evidence, your conclusion is:
24 "There is no new evidence
11.04 25 whi ch woul d exonerate David M | gaard, or
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1 t hat woul d i ncul pate any other person,
2 including Larry Fisher."
3 When you indicate 'new evidence', new conpared to
4 what ?
1104 5 A Conpared to what existed prior to our comencing
6 our investigation.
7 Q And so would that include the information that had
8 been gathered in the Section 690 process and
9 presented to the Supreme Court in 19927
1104 10 A Yes, it would have.
11 Q And so when you say:
12 "There is no new evidence
13 whi ch woul d exonerate David M | gaard,
14 L
11.04 15 what was your starting point as far as the guilt
16 or innocence of David M| gaard?
17 A Well certainly we approached this investigation
18 objectively, with an open m nd, and | ooked at all
19 the possibilities throughout the investigation.
11.05 20 Q And was it a case of |ooking, |ooking to see
21 whet her there would be new information that would
22 change the status quo?
23 A Yes.
24 Q And what would the status quo be?
11:05 25 A Well the status quo at the time was that | believe
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1 M. Mlgaard at this -- | think the Supreme Court
2 had said that M. Ml gaard was properly
3 convi cted --
4 Q Yes?
1105 5 A -- but that there was perhaps new i nformation
6 that, put to a jury, could result in a finding of
7 i nnocence. So, certainly, we |ooked at all the
8 information that was available to us to see if
9 there was anything that, in our view, would shed a
11:05 10 different |ight on that material .
11 Q Okay. | just want to go through and have you
12 comment and confirm and what | want to do is set
13 out what information you had in 19 -- let's say
14 1993 at this time, and we've gone through this,
11.05 15 but just to kind of quickly summarize what you had
16 by way of information against David M| gaard and
17 what you had by way of information against M.
18 Fi sher. And would you agree with nme, M. Sawatsky
19 that as a police officer in 1992 or 1993, that in
11.06 20 | ooking at the question of David Ml gaard's guilt
21 or innocence or Larry Fisher's guilt or innocence,
22 you make those assessnments based on information
23 and evidence; is that fair?
24 A That's fair.
11.06 25 Q In other words, there is no crystal ball that
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allows you to say "this is what happened and this
isn't what happened", you base it on information
you gathered and the credibility of that
information; is that fair?

That's fair.

And at the time you are | ooking at this, and
you've touched on this, that there was
uncertainty, is that fair, about whether or not
David M | gaard or Larry Fisher had commtted the
crime?

Yes.

And strong advocates on both sides of the issue,
guess, or on all sides, strong advocates saying
David M | gaard was innocent, strong advocates
saying he was guilty; and simlarly with Larry
Fi sher, sonme saying he was guilty and strong
advocates saying he was innocent; or strong
advocates on all sides; correct?

Yes, that's fair.

And is it correct to say your job, then, would be
to sift through and | ook at all the information
t hat was being put forward by people to say
"here's why we say David Ml gaard is innocent,

| ook at all the facts and the conclusion that he

is innocent and Larry Fisher is guilty"; correct?
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1 A Correct.

2 Q And, in fairness, as police officers you are not

3 t he people who determne guilt or innocence, but

4 rather "here's information that would provide the
1107 5 basis for you to conclude that he is guilty,

6 likely guilty, or that charges should be laid"; is

7 t hat correct?

8 A That's correct. And | think, in this particular

9 case, that we tal ked about in June the extra step
11.07 10 we had here in that our report would then be

11 exam ned in detail by M. Fraser and M. MCrank.

12 Q So let's just walk through, I'm going to walk

13 t hrough what you had in 1993 by way of

14 corroborated evidence. And just so we're on the
1107 15 same page here corroborated evidence, | think

16 you' ve said, is evidence of a witness that is

17 corroborated by some other known fact, is that

18 right, reliable fact?

19 A Correct.
11.08 20 Q And | think you told us that one of the yardsticks

21 or benchmarks you used here in this case, as to

22 determ ne what facts or what happened, was what

23 M. Tallis said David Ml gaard had told him in

24 ot her words David Ml gaard's version of events as
11.08 25 communi cated through M. Tallis?
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1 A Yes, that was very helpful to us in this

2 i nvestigation.

3 Q And so that would be one set of known facts, in

4 ot her words "we'll accept as being accurate what
1108 5 M. Ml gaard said happened at that tinme because he

6 is the one that is asserting that he's innocent"?

7 A That's correct.

8 Q And, as well, | think we have seen in other cases

9 there's other ways to corroborate evidence from
11.08 10 ot her witnesses who you determ ned to be reliable;

11 correct?

12 A Correct.

13 Q So | want to go through that and see where you

14 were in 1993 by way of corroborated evidence for
1108 15 both M. Ml gaard and M. Fisher, and those areas

16 t hat were not corroborated, in other words where

17 there was still some uncertainty. And since you

18 didn't know whet her he was guilty or innocent at

19 the tinme, either M. Ml gaard or M. Fisher,
11.09 20 think there's some areas, would you agree, that

21 you couldn't corroborate?

22 A Yes.

23 Q So the first one, and let's deal with M. Ml gaard

24 and we'll go through this quickly because we've
11.09 25 covered it all with you, but | think your
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1 i nvestigators found that obviously, on their trip

2 from Regina to Saskatoon preceding the nmorning of

3 Gail MIller's murder, there was a break-in at an

4 el evator, there was an item taken, there was a
1109 5 di scussi on about -- anobngst the group of M.

6 M|l gaard, M. WIson, and Ms. John, about breaking

7 and entering and rolling someone for noney, and

8 there was a need for money. And that was all

9 information | think your investigators
1109 10 corroborated; correct?

11 A Correct.

12 Q Secondly, that on the trip from Regina to

13 Saskat oon, based on what M. Tallis said, that

14 David M | gaard acknow edged he had a knife with
1110 15 him it was a flexible blade, not a bone-handl ed

16 hunting knife and not a paring knife, but

17 nonet hel ess a knife; correct?

18 A That's -- pardon me -- that's correct.

19 Q And you had Nichol John saying at trial, and |
11:10 20 believe later -- and | stand to be corrected on

21 t hat, whether she said it in '"93 -- but certainly

22 evi dence about witnessing a maroon-handl ed knife,

23 and | think she even said a bone-handl ed hunting

24 knife, and Ron W I son saying the same at trial
11:10 25 but, later on, recanting that. So as far as the
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1 knife is concerned, is it fair to say that you had

2 corroborated evidence that M. M| gaard had a

3 knife, not the paring knife or a bone-handl ed

4 hunting knife, and that some other evidence from
11:10 5 ot her wi tnesses that was not corroborated, in

6 ot her words you couldn't confirm through other

7 sources that either Ms. -- M. WIlson or Ms. John

8 were correct about David M| gaard having a

9 mar oon- handl ed paring knife; is that true?
1111 10 A Correct.

11 Q Ckay.

12 A Correct.

13 Q Next, you had evidence that David M| gaard was in

14 the vicinity of where the murder occurred at
1111 15 roughly the time the nurder occurred, and | think

16 that came from M. Tallis; is that correct?

17 A That's correct.

18 Q And t hat would have been Ms. John also, | think in

19 1993, said "yes, we were in the vicinity", and I
1111 20 guess "vicinity" can mean anywhere fromin the

21 alley to within a block or two, but in the area.

22 Was it fair to say that you had corroborated

23 evidence that David Ml gaard and his compani ons

24 were in and around Avenue N, Avenue O, around the
1111 25 time that Gail M Il er would have been nurdered; is
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1 that fair?
2 A That's fair.
3 Q You al so had evidence that the group stopped a
4 woman for directions while they were in the
1111 5 vicinity around the time -- and, again, |'m not
6 tal king exactly -- but in the vicinity around the
7 time that Gail M| ler would have been nurdered; is
8 t hat correct?
9 A That's correct.
11:12 10 Q And, again, that's something, | think, that M.
11 Tallis would have corroborated for you, that David
12 M | gaard acknowl edged that they were, at | east
13 according to M. Tallis, in the vicinity, and they
14 did stop a woman for directions; correct?
1112 15 A That's correct.
16 Q Yes?
17 A Yes.
18 Q And | guess one of the new pieces of information
19 t hat had been | earned, that was not known at | east
11:12 20 by the jury in 1970, was David M | gaard, when they
21 stopped the woman for directions, had told M.
22 Tallis that he had thought about -- and | can't
23 recall the exact words -- but either rolling her
24 purse or stealing her purse, that that was a
1112 25 t hought he had. Now he did tell M. Tallis that
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1 he didn't do that, but that was his thinking at
2 the time, and that would be information that you
3 had; correct?
4 A Correct.
1112 5 Q As well, that shortly after they stopped the wonman
6 for directions their car became stuck, and that
7 David M | gaard and Ron Wl son left the car. And
8 so that would have been information that M.
9 Tallis had corroborated, that while in the
1113 10 vicinity or -- and, again, |'mnot saying
11 "vicinity", | use the term | oosely, but in that
12 area -- after they stopped the woman M. M | gaard
13 woul d have been separated from his conpani ons for
14 a time period?
15 A Yeah.
16 Q So that would have been corroborated?
17 A Yes, that's correct.
18 Q And that would have been the opportunity you
19 t al ked about before?
1113 20 A That's correct.
21 Q Now you had different versions about how | ong he
22 was away and | think, through M. Tallis, M.
23 M|l gaard "it was a short time", and M. W Il son in
24 1993 said, when he said, 15 m nutes -- well, |et
1113 25 me back up. At trial, M. WIson said around 15
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1 m nutes, he then recanted and | believe at the
2 Supreme Court initially said they were stuck and
3 David left the car for a couple m nutes, and | ater
4 when exam ned by M. Wl ch said they weren't
1113 5 stuck, and then later, after cited for contenpt,
6 said they were stuck and David left the car, and
7 then | think what he told you was sort of
8 somewhere in the mddle; is that fair?
9 A | think that's fair.
11:14 10 Q So that, although you had corroboration that they
11 got stuck and that M. Ml gaard left the vehicle
12 it wasn't clear, according to M. Ml gaard's
13 version it was for a short time and M. W/l son's,
14 it was unclear what was -- what you could rely on;
11:14 15 is that fair?
16 A That's fair.
17 Q And would it be correct to say, then, that, and
18 this is referred to in the report where you talk
19 about being in the vicinity, opportunity, and
11:14 20 motive; would that have been what your
21 investigators -- tell me how that would have been
22 i nfluencing your thinking, those areas that we've
23 just touched on?
24 A | think these areas all present those options.
11:14 25 Q Next we have, at the Cadrain house, David M| gaard
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1 driving around the block, which I think was
2 determ ned by the investigators to be suspicious
3 about why he would be doing that, and as well some
4 suspicion that that may have been related to the
1115 5 wal | et being thrown out when it was found; is that
6 fair?
7 A That's fair.
8 Q And so | guess you didn't have corroboration -- |
9 guess you had corroboration that he drove the car
11:15 10 around the block, you had evidence that the wall et
11 was found three or four doors down, Gail Mller's
12 wal | et, but you didn't have any corroboration that
13 he threw the wallet out; is that fair?
14 A That's fair.
11:15 15 Q And then as well you had corroborated evidence
16 that on the trip out of the city a conpact or
17 cosmetic bag was found in the glove box of the Ron
18 W Il son car, that it had not been there earlier in
19 the day, that it had been thrown out by David
11:15 20 M | gaard and that he didn't have an expl anation as
21 to why he threw it out, that would have been the
22 information you had that was corroborated; is that
23 fair?
24 A That's fair.
1116 25 Q And then lastly, the nmotel room incident, | think
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1 you said you would have confirmed that the
2 i nci dent happened; in other words, that the
3 re-enactment -- in other words, there was a
4 st abbi ng notion, there was an adm ssion -- |
1116 5 shoul dn't say adm ssion, there were statenments
6 made by M. Ml gaard that yes, | killed her,
7 etcetera, and that you had different people wth
8 different perceptions of that; is that correct?
9 A That's correct.
11:16 10 Q And | guess what you would not -- let me just go
11 t hrough what was, if | can put it this way, still
12 up in the air or not corroborated; number one, the
13 i ssue of whether or not David M| gaard had bl ood
14 on his clothes, you would have had Al bert
11:16 15 Cadrain's evidence that he saw it, you have Ron
16 W lson's trial evidence saying that he saw it but
17 | ater then recanting it, and you would have Ken
18 Cadrain's |later statement that was there as well.
19 Now, did you feel you had corroborated evidence
11:17 20 t hat there was blood on David M| gaard's pants or
21 was that something that was still not clear?
22 A No, that's still not clear.
23 Q And as well with that | guess you would have the
24 Danchuk i nformation that said they did not observe
1117 25 bl ood on David M| gaard, so that would be --
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1 bl ood information was still a bit up in the air;
2 is that fair?
3 A Yes.
4 Q Secondly, you would have, let's | ook at Nichol
1117 5 John and what was still | guess uncorroborated,
6 you woul d have had her original May 24th, '69
7 statement which |I think you said you did not put
8 much stock in, at |east the eye witness part of
9 t hat statement, because she |ater could not repeat
1117 10 it; is that correct?
11 A That's correct.
12 Q And so she had a vague recollection of some
13 fl ashbacks and -- let me back up. | think in the
14 corroborated part of Nichol John's evidence it
1118 15 was, the value was that she put themin the
16 vicinity that nmorning; is that correct?
17 A That's correct.
18 Q And the rest of her evidence -- pardon ne, and the
19 compact as wel | ?
11:18 20 A Yes.
21 Q But the, | guess the information or the
22 incrimnating information in her My, '69
23 statement that was not adopted at trial, that part
24 of the information, in other words, the
11:18 25 information that was not before the jury for proof
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1 of its contents, is it fair to say that that part

2 was not corroborated in 1993 either; in other

3 words, you weren't able to confirmthat she did

4 wi t ness the nmurder or didn't witness the nmurder,
1118 5 it was still up in the air?

6 A Correct.

7 Q And then with Ron WIlson, you had his

8 incrimnating evidence, if | can put it this way,

9 you had his coments that when David got back in
11:19 10 the car he said "I fixed her" and the next day in

11 Cal gary saying that he had grabbed a girl and

12 j abbed her with a knife and put her purse in a

13 gar bage can, the two adm ssions, you had that

14 whi ch he had recanted and |I think you told us
1119 15 yesterday that because of the manner in which Ron

16 Wl son recanted and sone other reasons, you

17 weren't able to determ ne whether or not the

18 recantation was credible; is that fair?

19 A That's fair.
11:19 20 Q And so you -- | think you told us you were not

21 able to corroborate whether or not David M| gaard

22 did utter the words "I fixed her" when he got back

23 in the car or whether he did in fact make an

24 addition to Ron Wlson in Calgary the next day; is
1119 25 t hat correct?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




11:19 5

11:20 10

11

12

13

14

11:20 15

16

17

18

19

11:20 20

21

22

23

24

11:20 25

Murray

Sawatsky

by Mr. Hodson
Vol 176 - Thursday, August 31st, 2006

Page 36672

That's correct.

So when you investigated, although Ron W I son
| I'ied about that, you weren't able to verify
truth of that; is that fair?

That's fair.

He al so recanted the cosmetic and conmpact inc

which | think you told us had been verified by

ot hers which caused you to | guess have conce

about the credibility of his recantation; is that

correct?

Yes.

And then you had, | think, conflicting evidence on

the issue of getting stuck and David M | gaard
having a knife, | think that was recanted and

unrecanted a few times, and so that was, to t

extent that you had corroborated they got stuck,

to the extent that Ron WIlson said they didn't get

stuck -- let me back -- | guess he said both

t hings, didn't he, he later said they did and they
didn't?

Yes, he did.

So then as far as -- let's conpare in 1993, what

you i nvestigated and | earned, and conpare that to

what the jury had before it, and |let nme just

forward what | think you've told us are the
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1 changes. | guess, nunber one, the jury didn't

2 hear David M| gaard; correct?

3 A Correct.

4 Q And what you | earned in your investigation through
1121 5 what M. Tallis said is that David M| gaard

6 corroborated some of the evidence, in fact, some

7 of the incrimnating evidence; is that fair?

8 A That's fair.

9 Q In the sense that if what M. Tallis says David
1121 10 Ml gaard told himis true, he would have

11 corroborated that he was in the vicinity around

12 the time of the nurder; correct?

13 A Yes.

14 Q He woul d have corroborated the intention that they
1121 15 were | ooking at rolling someone, he would have

16 added the additional information that when they

17 stopped a woman for directions he thought about

18 t aki ng her purse; correct?

19 A Correct.
1121 20 Q According to M. Tallis, he would have also

21 corroborated the conmpact or cosnetic bag being

22 t hrown out without reason; correct?

23 A Correct.

24 Q And as well he would have corroborated the notel
1121 25 incident, but would have said it was --
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corroborated that -- maybe that's too strong a
wor d. | think M. Tallis said that he didn't deny

it, but that if it did happen, it would have been

a joke; correct?

| believe that's correct, yes.

And then as far as what -- | guess again as far as

the difference that you now had with -- | think

with Nichol John, is it fair to say that not hi

really changed as far as credi ble evidence that

you obtained from her compared to what the jur
heard?

Yes, that's fair to say.

And simlarly with Albert Cadrain, the sanme thing;

in other words, the jury heard about Albert saw

bl ood and he told you he saw bl ood?

That's correct.

And the conpact. And | guess the one change woul d

be Ron Wlson in that he was now saying on cer

of the incrimnating things that didn't happen,

t hat David didn't have a knife, he didn't see
bl ood, he didn't make the two adm ssions, so t
woul d have been the difference | guess in your

investigation, the one significant change woul

Ron W lson's recantation, that if credible, you

had information that the jury didn't have?
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1 A That's correct, yes.

2 Q And if his recantation is not credible or is such

3 that you think it confirms his original evidence,

4 then you are really in no different position than
1123 5 the jury was in as far as Ron WIlson is concerned?

6 A Yes.

7 Q Is that a fair overview or summary of what you had

8 by way of information about David M| gaard and his

9 i nvol vement ?
1123 10 A Yes. Actually, | made a list here and | don't

11 recall anything else that | can offer.

12 Q And did your investigators, based upon the

13 information in your report, and certainly some of

14 which |I've tried to sunmmari ze, did you reach any
1124 15 concl usi ons about whether you felt there was

16 evidence to support that David M | gaard had

17 commtted the crime, that he had nmurdered Gai

18 MIler?

19 A | believe at the end of the investigation when |
1124 20 | ooked at all the evidence, it was ny view that he

21 was responsi ble for the crine.

22 Q That would be in 1993 then?

23 A That would be in 1993, yes.

24 Q Now, let's take, if | can just take you forward to
1124 25 where we are today, we now know the DNA results,
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1 Larry Fisher has been convicted of the rape and

2 murder of Gail MIller and the Government of

3 Saskat chewan has acknow edged that David M| gaard

4 is factually innocent for the rape and murder of
1124 5 Gail MIler. Now, with that know edge, | want to

6 go back and take a | ook at the unanswered

7 questions | guess from 1993 and just take a | ook

8 at that. Back in 1993 would you agree that

9 everything that you corroborated as being true,
1125 10 t hat our know edge today that David M| gaard

11 didn't kill Gail MIller doesn't mean all of those

12 things still didn't happen; in other words --

13 A Yes, | believe that's a fair statenment.

14 Q In other words, that they did in fact break into
1125 15 an elevator, they did stop a woman for directions,

16 they were in the vicinity, David M| gaard did

17 | eave the car, he did throw out a conpact, there

18 was an incident in the nmotel room and I'll come

19 back to these in light of the know edge we now
1125 20 have, but as far as the corroborated facts, it

21 woul d appear that the know edge we have now t hat

22 David M| gaard did not commt the crime doesn't

23 change the fact that certain things happened that

24 were incrimnating; is that fair?
1125 25 A That's fair.
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1 Q Now, if we go back and | ook at Ron W/ son's 1969
2 evidence and his later recantation, and |'m going
3 to suggest if in 1993 you would have known about
4 the DNA, M. Fisher's conviction and M.
1126 5 M | gaard's innocence, which | think in '"93 you
6 said you didn't know, you were uncertain, but with
7 the certainty that we now have, take a | ook at Ron
8 Wl son's recantation, is it fair to say that his
9 recantation -- or his evidence that he now says
1126 10 no, David M| gaard did not admt saying "I fixed
11 her" and that "I stabbed her", that you can now go
12 back and say okay, | can now corroborate that part
13 of Ron Wl son's recantation and say that didn't
14 happen?
1126 15 A Yes, that's a fair statenment.
16 Q Now, we get a bit conplicated because he al so
17 recanted the conmpact and so again putting that
18 aside, but then if you go back and now with the
19 certainty that you now have about David M| gaard's
1127 20 i nnocence in | ooking at Ron WIlson's recantation,
21 is it fair to say that you would then -- that
22 woul d allow you to | ook at other reasons as to how
23 it may have been that Ron W I son made those false
24 statements at trial?
1127 25 A Yes, | think that's safe to say.
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We tal ked yesterday, let me just -- we tal ked

yest erday about your efforts in trying to figure
out Ron W Il son's recantation.

Yeah, and that's where | was sort of going to go
with me answer.

Yeah, and the question here was trying to figure
out what happened in that roomwi th I nspector
Roberts and Ron W1 son and how it came to be that
Ron W I son ended up making statements which we now
know to be false. 1993 when you | ooked at them, |
think you told us you weren't sure they were

fal se, you couldn't corroborate that they were

fal se, and nmy question here is with the know edge,
or with the corroboration you now have, | take it
you would take a different |ook at what happened
bet ween | nspector Roberts and Ron W1 son; is that
fair?

Yeah, that's fair, although I think we explored
that as far as we could and we weren't able to
sort of uncover anything that would suggest that
anyt hing inappropriate occurred during the

pol ygraph exam nation, but -- that we were able to
determ ne. | "' m not suggesting that that's not the
case, but we weren't able to determ ne that.

Ri ght . But | suppose if in 1993 you knew for
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1 certainty that Ron WIlson's -- that what Ron

2 Wl son said to Inspector Roberts with respect to

3 David M| gaard's adm ssions weren't true, as an

4 i nvestigator would you say, well, okay, how could
1128 5 it be that after meeting with I nspector Roberts

6 Ron W Il son ended up giving false statements?

7 A Yes, | think that certainly is a legitimte

8 guesti on that one would have.

9 Q And | think you told us yesterday that due to Ron
1129 10 Wl son's condition in 1993 and the fact that

11 | nspector Roberts didn't have his file notes, you

12 weren't able to go any further on that?

13 A Yes, that's fair to say.

14 Q And woul d that be the same today?
1129 15 A Yes.

16 Q And simlarly with Nichol John with the certainty

17 that you didn't have then that we have now, the

18 eye wi tness account of May 24th | think you told

19 us really didn't factor into your conclusions in
1129 20 '93; is that right?

21 A Yeah. | believe | said it wasn't, in nmy view,

22 very strong evidence.

23 Q And simlarly with the flashbacks, that wasn't

24 somet hing that informed your views; is that
1129 25 correct?
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1 A No. Certainly those were |ess than credible |
2 woul d suggest.
3 Q And so certainly the balance of Nichol John's
4 evidence of being in the vicinity and the conpact,
1130 5 | think you've told us that that could still be,
6 or still is corroborated facts and that's stil
7 t he case?
8 A Yes.
9 Q Then Al bert Cadrain and the bl ood, would you
11:30 10 agree, and | think we touched on this yesterday,
11 t hat Al bert Cadrain may well have seen bl ood on
12 David M | gaard on the norning of January 31, '69,
13 but with the certainty we tal ked about, it wasn't
14 Gail MIller's, it could have been soneone el se's?
11:30 15 A Yes, it could have been someone el se's. It could
16 have even been David's own bl ood.
17 Q Or it could have been something that | ooked Iike
18 bl ood?
19 A Correct.
11:30 20 Q O it could be that Al bert Cadrain was wrong?
21 A Yes, any of those.
22 Q So the fact that David Ml gaard is innocent
23 doesn't necessarily mean that Al bert Cadrain's
24 evi dence of seeing bl ood was wrong?
11:30 25 A Correct.
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1 Q And with the nmotel roomincident, is it fair to
2 say that with the know edge now, you can say that
3 the incident was a joke?
4 A Yes.
1131 5 Q And that even though people perceived it -- let nme
6 back up. | suppose it's quite possible that
7 people still perceived it as being serious even
8 t hough it was a joke; in other words, that David
9 M | gaard's i nnocence may not change at all the
1131 10 fact that Craig Mel nyk and George Lapchuk
11 wi t nessed what they saw and, rightly or wrongly,
12 believed it was serious?
13 A Well, | think it's safe to say that other people's
14 interpretations of it may not have changed, but |
11:31 15 t hi nk ours did, or could.
16 Q And so as investigators, you now say okay, well,
17 it must have been a joke because he didn't commt
18 the crime?
19 A Yes, that's a fair statenent.
1131 20 Q And on the compact or cosnetic bag, | suppose the,
21 with the informati on we now have, you can say that
22 it was not Gail MIller's cosmetic bag or conpact
23 t hat was thrown out the wi ndow?
24 A Yes.
11:32 25 Q And again at the end -- I'mjust trying to get
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1 your sense, M. Sawatsky, about -- would it be
2 fair to say that notw thstanding the -- let nme
3 rephrase that. That there was a significant
4 amount of suspicious or incrimnating facts that
1132 5 were corroborated that didn't necessarily prove
6 David M | gaard, back at the time -- did not prove
7 t hat he was involved, but were suspicious of his
8 invol vement; is that fair?
9 A Yes, that's fair.
11:32 10 Q And that in 1993 you maybe didn't have -- | nean,
11 you had W1l son and John's original statements back
12 in '69 and some uncertainty later, but apart from
13 that, that there remained incrimnating
14 information; in other words, it appeared --
11:32 15 A Yes, that's true, and | think in 1993 we still had
16 the benefit of know ng what happened through the
17 various court processes as well, including the
18 Supreme Court.
19 Q And would it be correct to say that with the
11:33 20 certainty that resulted with the DNA, the
21 conviction of M. Fisher and the acknow edgement
22 of M. Ml gaard's innocence, that when you now go
23 back and | ook at everything you | ooked at in 1993,
24 the certainty you have now that you didn't have
11:33 25 then allows you to explain, to provide innocent
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1 expl anations for what was believed to be

2 suspicious activity?

3 A Yes.

4 Q Let's |l ook at Larry Fisher now. Back in 1993 what
1133 5 you had | think were basically three grounds;

6 nunber one, you had his other assaults, the

7 rel ated assaults, two, you had Linda Fisher's

8 informati on about his whereabouts and behavi our on

9 the morning of the murder and a m ssing knife, and
11:3¢ 10 three, you had jail house informants, and | think

11 you commented on that, and | think back in 1993

12 then, as far as -- let ne ask you that. In 1993

13 what were your investigators' thoughts about Larry

14 Fisher's responsibility for the murder of Gail
11:34 15 MIlIler?

16 A Well, during our investigation we had certainly

17 not been able to uncover any solid evidence that

18 woul d | ead us to believe he was responsible.

19 Q And would you have -- was he a suspect, was there
11:34 20 suspicions or --

21 A | think there were suspicions during the

22 investigation, certainly I recall writing M.

23 Beresh a letter and telling himthat M. Fisher

24 was a suspect and himreacting quite surprised
11:3¢ 25 t hat we woul d consider him a suspect, so | think
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1 t hroughout our investigation he was certainly
2 sonebody that we wanted to | ook at to try and get
3 some findings, evidence one way or the other.
4 Q And we heard this from Sergeant Pearson, that
1135 5 what -- and your conmment on this as investigators,
6 in order to be able to say that M. Fisher should
7 be charged for the nurder of Gail M I ler back in
8 1993, what as an investigator did you need and did
9 you have it?
11:35 10 A Well, we needed some evidence that would | ead us
11 to believe that he was responsi ble and we didn't
12 have any -- we would have needed reasonabl e and
13 probabl e grounds to believe he was responsi bl e.
14 We didn't have those.
11:35 15 Q And so what came in 1997, the DNA results, and |
16 think I'"m stating the obvious, would connect him
17 to Gail MIller in the sense that his semen was on
18 her clothing; correct?
19 A Yes, and that certainly did change things.
11:35 20 Q And so with that certainty now to go back, is it
21 easier to say now that -- or let nme ask your
22 comment on this. And now | ooking at the
23 comparison of the other assaults that he commtted
24 in the Gail M I Iler nmurder, does that change your
1136 25 view in any way of those with the benefit of
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1 hi ndsi ght ?
2 A Yeah, | guess it surprises nme somewhat, but, |
3 mean, we know he commtted those, we know he
4 commtted the nmurder; therefore, one would have to
1136 5 try and draw a |i nk.
6 Q And is it a case of saying that | suppose some --
7 we tal ked about this earlier, that conparing the
8 simlarities and differences between the Fisher
9 rapes and the Gail Ml ler murder, and we've seen
11:36 10 all kinds of coments and reports, some say very
11 simlar, others say not, | think at Larry Fisher's
12 trial three of the seven were admtted as sim/lar
13 fact evidence?
14 A Yes, |'m aware of that.
11:36 15 Q | suppose in hindsight one could say, well, |
16 still think there's as many differences as
17 simlarities, we now know Larry Fisher killed Gail
18 MIler, but there are still a lot of differences
19 in the rapes; right, that's one view?
11:36 20 A Yes.
21 Q Or anot her view could be that it would confirmthe
22 view of those that said there are many
23 simlarities?
24 A Yes.
11:37 25 Q And so did it change your view -- | think you said
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1 you were surprised. Was it your view that there
2 were not very many simlarities between the Fisher
3 rapes and the Gail M Il er nurder?
4 A Yes, it was.
1137 5 Q And is your view the same, has your view changed
6 in light of what you now know of the simlarities?
7 A | don't believe it has.
8 Q | ve completed ny review then of the report, M.
9 Sawat sky, and now | just want to carry on with
11:37 10 sort of the post report work if | may. I f we can
11 go back to 061442, please, and |I think you told us
12 back in June that, just on the DNA issue, that
13 originally it was going to be part of your
14 investigation and that you relied upon the RCWMP
11:38 15 | ab people and experts in the area to advise you
16 whet her or not DNA testing could be done; is that
17 correct?
18 A Yes, and in fact we had had a number of meetings
19 by tel ephone and in person with the fol ks who ran
11:38 20 t he | ab.
21 Q And | think you indicated that at some point in
22 the investigation you determ ned that you or your
23 i nvestigators would not be doing the DNA work
24 because it could not be done before your report
11:38 25 was going to be done and you conplete the report
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1 and | eave the further DNA testing up to others; is
2 t hat correct?
3 A That's correct.
4 Q And | think the record reflects that Gail Mller's
1139 5 clothing was in fact in the possession of the
6 Federal Department of Justice, Federal Justice
7 | awyers; is that correct?
8 A Yes, that's correct.
9 Q And were you famliar or aware as to why they had
11:39 10 t he cl ot hing?
11 A It's my understanding that it was put into their
12 custody after the Supreme Court reference by the
13 court.
14 Q And did you understand that -- or what did you
11:39 15 under stand Federal Justice was going to do with
16 t hese exhibits, and in particular the DNA testing?
17 A It was my understanding that once the science, the
18 DNA science had devel oped to the point where tests
19 could be done and that it wouldn't exhaust all the
11:39 20 DNA that was left on the, particularly the panties
21 | believe, that once the science had reached that
22 poi nt where tests could be done, that the tests
23 woul d then be conmpleted by Federal Justice and the
24 results provided.
11:39 25 Q And so if you are a police force investigating, or
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1 in the investigation of Gail MIller, if you are

2 re-opening that murder investigation, | take it

3 that as a police officer |ooking at the exhibits

4 and determ ni ng whet her any forensic work can be
11:40 5 done woul d have been one of the tasks as an

6 investigator; is that correct?

7 A Yes.

8 COWMM SSI ONER MacCALLUM: Just a m nute.

9 Can | be sure, sir, that your understandi ng was
11:40 10 t hat once science had reached the point where the

11 remai ni ng senmen sanple on the panties could be

12 tested, it would be tested?

13 A That's correct, My Lord.

14 COMM SSI ONER Mac CALLUM: As to what
11:40 15 remai ned after Ferris was finished with it, is

16 t hat what you understood?

17 A Yes. It was nmy belief there was something |ike

18 five nanograms, which | guess is a very small

19 anount .
11:40 20 BY MR. HODSON:

21 Q And | guess if the Gail MIler exhibits had simly

22 been returned to the Court of Queen's Bench after

23 t he Supreme Court reference, once the Suprene

24 Court reference was done, is that something that
11:41 25 you as investigators m ght have pursued then, or
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1 can you coment on that?
2 A " m not sure if |I'munderstanding you correctly,
3 but | guess if there were, in my view, if there
4 were further investigation to be done with regards
1141 5 to M. Fisher, for exanmple, then the police
6 services jurisdiction to do that would be
7 Saskatoon, so if you are asking nme if there's nore
8 police work to be done, | don't believe it was our
9 responsibility, it would have been Saskatoon's
11:41 10 because that's where the offence occurred.
11 Q Right. And it would appear that for reasons
12 you' ve stated, and we'll certainly hear nore
13 evi dence on this, but the Federal Departnment of
14 Justice had the exhibits, and was it your
1141 15 under standi ng that they were going to further the
16 investigation into whether these exhibits would
17 give information that m ght identify the
18 perpetrator of Gail MIller's nmurder?
19 A Yes, that's ny understanding, is that they were
11:42 20 going to have them exam ned and then deal with the
21 results.
22 Q And so -- and | think we'll see this in sonme of
23 t he docunents, but would you agree with this, it
24 appears that when you are doing your
11:42 25 investigation, you've identified the DNA, parallel
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1 to that or at the same time Federal Justice
2 | awyers had the exhibits with the purpose of also
3 doi ng an investigation and dealing with DNA; is
4 t hat correct?
11:42 5 A Yes.
6 Q And | think after you people concluded your report
7 or your work, you may have bunmped into each other
8 and found that, | think you said |ookit, DNA
9 testing should be done and then you people | earned
11:42 10 t hat Federal Justice was al so going down that
11 path; is that a correct sumary?
12 A | think that's correct because we never ever had
13 the exhibits in our possession, so to speak, for
14 the investigation.
11:42 15 Q Okay. And we'll just go through -- this is a
16 | etter from Neil McCrank to you, March 3, 1994, so
17 this is after your report, about a letter to Ron
18 Fai nstein, and did you know who Ron Fainstein was?
19 A Yes.
11:43 20 Q VWho was that?
21 A He's, | believe, a lawyer with the Department of
22 Justi ce.
23 Q And was he the fellow to your know edge who was
24 coordi nating Federal Justice's investigation
11:43 25 relating to Gail MIller's clothing?
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1 A Yes.
2 Q And if we can go to 061443, and this is the
3 enclosed letter to M. Fainstein, and there's
4 reference here to arranging a nmeeting, and again,
11:43 5 just the time frame, this would be after your
6 initial report has been sent in, | think the draft
7 report, and this is talking about a nmeeting with
8 M . Fainstein and in arranging for Eugene WIIlianms
9 to be present, and the main issues are:
11:44 10 "The possibility of a further DNA test
11 on the exhibits associated with Gail
12 Mller."
13 And:
14 "A general review of this file given
11:44 15 that the R.C. M. P. investigation and our
16 review of the allegations of attenpting
17 to obstruct justice are drawing to a
18 close and it may be worthwhile to
19 di scuss this with you and Eugene
11:44 20 WIlliams, who were involved in the
21 Section 690 review. "
22 Can you tell us, what was the purpose of neeting
23 then with M. WIIlianms; do you recall?
24 A Yeah, | think at that point we were still hopeful
11:44 25 that we may have the results at sonme tinme either
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1 near the conclusion of our report.

2 Q Was the purpose of meeting with Eugene WIIlians

3 related only to the DNA or did it relate to your

4 investigation of the allegations of wrongdoing?
1144 5 A No, | believe it was only for the 690 purpose, |

6 don't think it was -- it wasn't to explain to him

7 our results or anything |like that.

8 Q No, no, sorry, |let me rephrase that. Was one of

9 the reasons to meet with Eugene W Il liams to obtain
11:45 10 information from him that he may have had that he

11 gai ned through the Section 690 process that m ght

12 assist the RCMP in their investigation?

13 A Yes, concerning the exhibits and the DNA, yes.

14 Q Okay. So concerning the exhibits and the DNA, but
11:45 15 not hing el se?

16 A Not that comes to m nd, no.

17 Q Okay.

18 A | believe this was solely focused on the DNA.

19 Q If we can then go to 231469. Sorry, it's 231467
11:45 20 is the doc. ID. This is a March 4th, 1994 letter

21 from M. McCrank to Brian Richardson and Barry

22 Gaudette, and they were the RCMP | ab people, is

23 that right, or some of the | ab people you dealt

24 with?
11:46 25 A Yes.
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1 Q And here it says:

2 "We are currently | ooking at

3 who has control of the exhibits and

4 whet her or not we need further consents
1146 5 in order to proceed with testing for

6 this investigation."

7 And so it appears, at this point, that your

8 group -- or you were still |ooking at pursuing

9 DNA at this time?
11:46 10 A Yes.

11 Q And one of the issues was, okay, the Federal

12 Justice | awyers have the exhibits, in fact | think

13 t hey had not only the exhibits, they had David

14 M | gaard and Larry Fisher's blood sanpl es;

15 correct?

16 A Correct.

17 Q Is that correct?

18 A Correct, yes.

19 Q And so that was one of the issues, is how do you
11:46 20 peopl e go about getting it, and it tal ks about a

21 meeting of March 22. If we can then go to 061457.

22 And | think this is a March 28th, '94 continuation

23 report of yours; is that right?

24 A Yes, it appears to be, | don't see --
11:47 25 Q ' m sorry, go ahead?
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1 A | don't see a signature on it or anything, but --

2 Q And it says:

3 "On 94-03-21, M. MCrank and

4 M. Fraser were in Ottawa. The purpose
11:47 5 of their trip to Ottawa was to neet with

6 federal justice officials in an attenpt

7 to clarify the situation with bl ood

8 anal ysi s. They al so wish to speak with

9 Eugene W I liams concerning some of the
11:47 10 i ssues relevant to the Supreme Court and

11 its findings."

12 And so it would appear here that M. MCrank and

13 M. Fraser were interested in talking to M.

14 WIlliam about matters beyond the DNA; is that
11:47 15 correct?

16 A Yes, that's certainly the appearance.

17 Q And | don't think you were at this nmeeting, I

18 think we'll see a bit later --

19 A Yeah, | was sitting here doing ny best to recall
11:47 20 this neeting --

21 Q Yes?

22 A -- and | couldn't recall it, so this is helpful.

23 Q Yeah, and I'll go through this with you, but it

24 appears that you did not go to the neeting but
11:47 25 ended up getting a report after and were asked to

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




11:48 5

11:48 10

11

12

13

14

11:48 15

16

17

18

19

11:48 20

21

22

23

24

11:48 25

Murray Sawatsky
by Mr. Hodson
Vol 176 - Thursday, August 31st, 2006

Page 36695

do some follow-up work?

Yes.

And so, here, M. MCrank and M. Fraser tell you

t hat :
"In the afternoon ... they went over to
the Crime Lab ... in an attenpt to
determ ne at what stage the DNA
processes were presently at and whet her
or not they could provide any additional
i nformation "

And t hen agai n:

"On 94-03-25 1 received a
call from M. Fraser. He stated that
during their meeting with Dept. of
Justice and their meeting with the Crine
Lab, several issues arose which required
clarification. Some of the issues that
arose have been addressed in our reports
to Fraser and McCrank, however Fraser
was not in a position to recall how they
had been dealt with.
| advised Fraser | would

provide himwi th answers to the
guesti ons he was asking:

1) Eugene Wl lianms stated that when he
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1 interviewed Sharon WIlliam and took a

2 statement from her, she stated that when

3 she was involved in a relationship with

4 David M | gaard, that he had raped her.
1148 5 She al so advised of several incidents

6 where he was jabbing at her with a

7 knife. Fraser was unable to recall

8 whet her our investigation had produced

9 simlar evidence. | advised Fraser that
11:49 10 we were aware of Sharon WIIlianms having

11 said this, however she was not as open

12 with our investigators. However, |

13 i ndicated | would again refer himto our

14 statement and would hilight those areas
11:49 15 for his attention.”

16 If I can pause there, it would appear that

17 certainly M. Fraser and M. MCrank were

18 receiving information from Eugene W I lianms that

19 he, M. WIlliams, had gained in the 690 process,
11:49 20 and was providing it to you through M. MCrank

21 and M. Fraser relating to your investigation; is

22 that fair?

23 A That's fair.

24 Q And so would you agree, M. Sawatsky, that it
11:49 25 woul d appear here, at this point, that your
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1 investigative team was receiving information from

2 M. WIlliams relevant to the work you were doing?

3 A Yes.

4 Q And it was information that M. WIIlianms had
11:49 5 gai ned in the course of what he was doing in the

6 Section 690 process?

7 A Correct.

8 Q Next paragraph.

9 "Fraser stated that he was
1150 10 told by Eugene W Ilianms that Sask.

11 Justice had discredited Ronald W I son

12 very badly at the Supreme Court

13 Heari ngs. Fraser requested we provide

14 himw th a copy of that transcript. I
1150 15 advised him we would obtain that and

16 send it to him asap."”

17 So, again, would this be another exanple of

18 information that Eugene WIIlianms provided to your

19 investigative team being information related to
1150 20 your investigation?

21 A Yes.

22 Q It says:

23 "Fraser is uncertain in his mnd at what

24 point WIlson changed his story ...",
1150 25 and goes on:
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"... and stated that he had been coerced
by Saskatoon Police during the initial
stages of this investigation. Fraser
wondered if we could provide him
document ati on outlining the steps that

W Il son took to making this statement.
Fraser also stated that he wants a
transcript of Ms. Ml gaard and Ron

W | son's phone conversation. | advi sed
himthat | was pretty sure that this was

sent to him along with our report,

however | would check on this and if he
did not have that | would provide it to
him "

And am | correct that it would appear that, in

i ght of what M. Eugene WIlianms provided to M.
Fraser and M. McCrank, they in turn came back to
you and said, "lookit, follow up on the
informati on we received and get us sone nore
i nformation"?
Yes.
And then here, on the DNA issue, it says:
"Fraser and | discussed the matter of
consent and it was his advice that we

not conduct any DNA testing until we had
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1 met with Hersh Wil ch at sonme point in

2 the future."

3 And then here:

4 "I"'m not satisfied that the testing
1151 5 process should be set aside ...",

6 actually, sorry, | -- it says:

7 "I feel it would be easy to get written

8 consent, however, our advice from Sask.

9 Justice has al ways been that written
1151 10 consent is not required. " m not

11 satisfied that the testing process

12 shoul d be set aside because we have

13 al ways been of the view that this

14 process would be conduct ed. It seens
1152 15 that we (the RCMP), M. MCrank and

16 Fraser don't entirely agree. In view of

17 this, I will be neeting with the CO and

18 the O C Crimnal Operations advising

19 them that we feel we should go ahead
1152 20 with DNA testing."

21 And am | correct, M. Sawatsky, it appears that,

22 after meeting with Eugene W I Iliam and Ron

23 Fai nstein, M. MCrank and M. Fraser changed

24 their view about whether you people should be
1152 25 doing the DNA testing; is that correct?
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1 Yes, It 1Is
2 Q And that prior to that meeting that was something
3 t hat you, the RCMP, were going to do, after the
4 meeting M. Fraser and M. MCrank said we now
1152 5 don't think we should be doing it; is that
6 correct?
7 A That's correct.
8 Q And do you recall the rationale for that or --
9 A "' m not certain that | do, but | do recall that I
1152 10 did change ny mnd, ny view on that after --
11 Q And 1'Il show you sonme docunments, | think they
12 ended up convincing you not to as well?
13 A Yes.
14 Q And was it the case that the Federal Justice
1152 15 Depart ment was undertaking the DNA review on their
16 own and that's why you and your people were not
17 doing it; was that possibly the reason?
18 A Yes, that could be the reason.
19 Q If we can go to 061461. | think this is your
1153 20 Email of March 31, 1994, and is this to Officer
21 Leat herdale; is that right?
22 A Yes.
23 Q And that would have been one of your superior
24 officers, or --
11:53 25 A That's correct, that's nmy direct supervisor.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 176 - Thursday, August 31st, 2006

Page 36701
1 Q And | think you are going to your superiors on
2 this issue that the RCMP thinks DNA testing should
3 be done yet Alberta Justice does not; is that
4 fair?
1153 5 A Yes.
6 Q And you say here:
7 "When we first started this
8 investigation and talked with Hirsh
9 Wbl ch he indicated that he was aware we
1154 10 were in possession of the blood and
11 encouraged us to use it for DNA purposes
12 and stated we had his consent to do so.
13 Upon returning from W nni peg, in order
14 to facilitate DNA testing, | felt we
1154 15 shoul d obtain and execute a Search
16 Warrant on our Lab, take the blood into
17 our possession and then have the test
18 done. We had research done by Terry
19 Hinz, Sask Justice Prosecutor in
11:54 20 Saskat oon. His opinion to us was that
21 we did not require any authority to do
22 tests on something that was legally in
23 our possession and that even if M| gaard
24 or Fisher did not consent we could stil
1154 25 do the tests. In any event, since we
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 176 - Thursday, August 31st, 2006

Page 36702

1 were not | ooking at a prosecution (on

2 M | gaard anyway) we should go ahead and

3 do the tests.

4 Throughout this investigation we hav
1154 5 kept in touch with the Lab awaiting the

6 time when they had their processes

7 refined to the point that they could do

8 the DNA and even in our final report

9 have made mention of this outstanding
1154 10 fact. Qur | egal advisors, MCrank and

11 Fraser are now somewhat heritant about

12 DNA and whet her or not we should do the

13 test and now feel we should do the test

14 if Wolch brings it up, otherw se ignore
1155 15 it. They have some concerns about

16 consent . In my opinion, we could

17 contact Wolch today and | feel he would

18 consent and have David sign a consent

19 form In the off-chance they refuse,
1155 20 then the issue is ended........ | fee

21 that the fact McCrank and Fraser shoul d

22 have no bearing on our investigation.

23 They do not make our decisions and have

24 been very careful not to. They have

25 been excellent to work with and |I have
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1 t he utnost respect for both of them,

2 however, | really feel we should go

3 ahead with the DNA testing."

4 And is that a fair summary of your concerns at
1155 5 the tinme?

6 A Yes, it is.

7 Q And if we can go to 053115.

8 A And | think what | was referring to as "decisions"

9 there was investigative decisions. | want to make
1155 10 that clear. Throughout our investigation, you

11 know, other than providing us very good advice, we

12 did our investigation sort of on our own and

13 foll owed up the | eads on our own, and when we

14 sought advice received it, but they didn't make
1156 15 i nvestigative decisions.

16 Q And did you feel getting the DNA testing done was

17 an investigative --

18 A | believe at that point | did, yes.

19 Q And what caused you to change? And | wll be
1156 20 taking -- we can wait until we go to the docunents

21 but - -

22 A | think that would be helpful if we waited until

23 we got to the docunments.

24 Q Sur e. Go to 053115. And | think this is a letter
1156 25 to the forensic lab in Ottawa:
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further to recent discussions ...",
this is dated -- actually, it's undated. Sayi ng:

"This is to confirmthat if
you are able to obtain results from an
exam nation of the victims panties using
a DNA process that we wish you to
conpare your findings with the sanples
of blood from David M | gaard and Larry
Fi sher."

So it appears that there was at |east some steps
taken to try and have the testing done; is that
correct?

Correct. | don't recall this.

OCh, "OIC crops", who would that be?

That would be ny boss, Superintendent Leatherdale.
Okay. If we could go to 061462, actually, 061463
pl ease. Here's a letter from Neil MCrank Apri

7, 1994 to the | ab. It says:

"At this stage, we would ask
that you not conduct any further DNA
tests or any other scientific tests on
our behalf in the above-noted matter.";

is that correct?
Yes.

So it would appear, in April of 1994, that the
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1 RCMP | ab was -- said "lookit, don't do any tests
2 on our behalf"?
3 A That's correct.
4 Q And was that because Federal Justice, the Federal
1157 5 Justice | awyers were controlling that process as
6 far as the DNA testing, and had control of the
7 exhi bits?
8 A Yes.
9 Q That's probably an appropriate spot --
11:57 10 COMM SSI ONER Mac CALLUM: M. Hodson,
11 don't know if you m sspoke, it's asking not the
12 DNA -- not -- the RCMP | ab not to do DNA tests,
13 you sai d?
14 MR. HODSON: Pardon ne?
1158 15 COW SSI ONER MacCALLUM: What did you nean
16 to say, it's a letter asking that the RCMP not do
17 DNA tests?
18 MR. HODSON: Yes.
19 BY MR. HODSON:
1158 20 Q Well, yes. This is a letter, Brian Richardson is
21 at the RCMP | ab, is that correct?
22 A Yes.
23 Q And so this is a letter from Neil MCrank saying:
24 "At this stage, we would ask
25 t hat you not conduct any further DNA
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tests or any other scientific tests on
our behalf in the above-noted matter."

COMM SSI ONER Mac CALLUM: Thanks. OCkay,

MR. HODSON: Yeah.
(Adj ourned at 11:58 a.m)
(Reconvened at 1:32 p.m)
BY MR. HODSON:
Good afternoon. If we could go to 061463, please,
and this was the letter we had left, the Apri
7th, 1994, where M. MCrank was telling the RCMP
| ab not to conduct further DNA tests and at this
time it sort of sets out what the plan is:
"...to conplete our review and report to
t he Saskat chewan Departnment of Justice.
At that time we may sit down with Hersh
Wol ch, counsel for David M| gaard, and
outline our findings to him and al so
indicate to himthe possibility of the
further DNA test ... that could be
conducted. . ."
And:
"This would only be done on the
assunption that we would obtain the

written consent..."
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1 Etcetera, and reviewing the matter with Justice
2 in early June:
3 "“...and we will then make a decision as
4 to whether or not to approach M. Wbl ch
01:33 5 with the above proposal .”
6 At this time, M. Sawatsky, what is your, and
7 "1l take you through some of these letters
8 | ater, but just generally as far as -- was there
9 a discussion about whether or not your findings
01:33 10 shoul d be shared with M. Wl ch before they were
11 made public or furthered on up the line?
12 A Yes, there was considerable discussion about that,
13 and | recall that | had given M. Wl ch an
14 undertaking in our interview that | would cone
01:34 15 back to him and provide himwth the results, and
16 | felt that -- | felt bound by that, and of
17 course, you know, as time evolved | was out ruled
18 in that, but certainly that was ny feeling, that
19 he shoul d be appraised of the results.
01:34 20 Q And when you say to go back to meet with him what
21 was your purpose in doing so, what would be your
22 reason for going back to M. Wl ch?
23 A To just go back and tell him what our findings
24 wer e. | don't think my intention would be to
01:3¢ 25 debate those with him but sinply to say here's
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1 what we found and just so that he would know
2 bef orehand what the results were.
3 Q Did you have any intention at any time to go back
4 to M. Wdlch for his further input or for his
01:34 5 response to your findings?
6 A No, although there is correspondence | believe
7 from M. Wl ch where he sort of suggested that
8 t hat woul d be a good i dea. It was never ny
9 intention to take that step.
01:35 10 Q And why not ?
11 A Well, | think that once we had conpl eted our
12 i nvestigation, and it had been very thorough in ny
13 view, that the findings spoke for thenselves and
14 were supported by the investigation.
01:35 15 Q And | think you touched on this in June, | think
16 you characterized M. Wl ch's role as basically
17 the conplainant; is that fair, in a crimnal
18 i nvestigation?
19 A That's correct.
01:35 20 Q And would you normally go back to a conpl ai nant in
21 a crimnal investigation and get input on what
22 areas to follow up on or get reaction to what you
23 found out?
24 A Rarely, although you would usually go back and
01:35 25 inform the conpl ai nant of your findings.
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1 Q And so that I'mclear on this, are you telling us

2 t hat once your investigation was conplete, it was

3 your desire to go back to M. Wl ch and say

4 | ookit, here's what the findings are for
01:35 5 information purposes?

6 A That's correct, and during the investigation

7 itself, you will see, and the file shows a couple

8 of times where we went to M. Wbolch to seek sone

9 further input or to clarify questions, but once
01:36 10 the investigation was finished, it would be ny

11 view to simply inform him of the findings.

12 Q And so | think during the course of the

13 investigation, | know one occasion was to go back

14 and try and find out who the confidential police
01:36 15 source was, Tom Vanin, that was one of the reasons

16 you went back to him to get information from him?

17 A Yes, that was one of the reasons.

18 Q And what is your recollection -- you said you were

19 overrul ed. By whom as far as inform ng M. Wblch
01:36 20 of the results?

21 A Well, | believe there was some discussions held,

22 you know, between the RCMP, you know, certainly ny

23 superiors, Alberta Justice, Messrs. MCrank and

24 Fraser and Saskatchewan Justice, and | think there
01:36 25 was an ultimate decision made, which ny superiors
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1 agreed with, that there would not be a meeting, or

2 that the report would be released without a

3 meet i ng happeni ng.

4 Q And what was your understanding of the reasons for
o136 5 t hat ?

6 A | think there was sonme sense that M. Wl ch

7 per haps may use that information to get out in

8 front of the mnister and sort of upstage the

9 m ni ster and that he may put information out there
01:37 10 that would require the mnister to respond, and |

11 think the mnister, it was the view of the

12 department and others that the mnister should

13 have the first opportunity to say what the results

14 of the report were.
01:37 15 Q Are you tal king --

16 A Or the deputy mnister, the mnister or the deputy

17 m ni ster on his behal f.

18 Q When you say put out there, are you tal king the

19 medi a?
01:37 20 A Yes.

21 Q And so was it a concern that if the results of

22 your investigation were shared with M. Wbolch

23 before the m nister or deputy m nister made them

24 public, that M. Wl ch would put the results out
01:37 25 in the media in some way that was not viewed as
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1 bei ng appropriate by the department?

2 A Yes, | believe that's the paramount reason. Ther e

3 may have been other reasons that were discussed

4 that |I'm not aware of, but | think that was the
0138 5 par amount reason.

6 Q So here, if we can go back to 061462, and this is

7 M. MCrank's letter to you of the same date,

8 April 7th, '94, talking about getting the report

9 to Justice in May or June, '94, and | think you
o1:38 10 had delivered your report to M. MCrank and M.

11 Fraser, they in turn had not delivered their

12 report to the mnister; is that correct?

13 A | believe that's correct.

14 Q And | think we'll see it's August of '94, |
01:38 15 bel i eve, that McCrank and Fraser send their report

16 to the mnister. Does that sound correct?

17 A That does.

18 Q And so here M. MCrank says:

19 "I believe it would be appropriate for
01:38 20 you to correspond with M. Wl ch and

21 merely indicate that your report will be

22 delivered to this office in its entirety

23 and that it is up to this office to

24 deci de what further steps should be
01:38 25 taken with respect to the matter.
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1 Per haps you would like to draft a letter
2 and send it to me for approval before
3 you ship it on to M. Wblch."
4 And so at this time it would appear that
01:39 5 M. MCrank and M. Fraser are telling you, tel
6 M. Wl ch that you are sending it to us and he
7 can deal with us as far as further information;
8 is that right?
9 A That's correct.
01:39 10 Q 049619, this is a letter April 13th, 1994 from you
11 to Dr. Ferris, and you indicate here that you are:
12 "...investigating various issues dealing
13 with the physical and forensic evidence
14 relating to David's conviction."
01:39 15 And you are | ooking for the disposition of the
16 portion of the panties that he renoved to do his
17 DNA analysis in 1988; is that correct?
18 A Yes.
19 Q And so it appears at this point that you were
01:39 20 still pursuing at |east some of the DNA -- or
21 gat hering some of the DNA information; is that
22 correct?
23 A That's right. | believe we were in the process of
24 getting the panties back so that they could be
01:40 25 sent to the | ab.
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1 Q And were you aware that at this time, or at some
2 time, maybe even prior to this, | think that M.
3 WIlliams or the Federal Justice |awyers may al so
4 have been corresponding with Dr. Ferris as far as
o140 5 hi s DNA wor k?
6 A "' m not sure. ' m not sure whether we were just,
7 you know, sort of doing some housework here and
8 cl eaning up | oose ends or whether there had been
9 some di scussion and perhaps there's sonething
o140 10 further, we'll get to that if you refresh ny
11 memory, but | do recall this letter.
12 Q Yeah, | think there's other correspondence where,
13 after the 690 re-review, Federal Justice |awyers
14 had followed up with Dr. Ferris as well or were
o140 15 doi ng some additional work, and we'll be hearing
16 about that | think from M. Fainstein, but |I'm not
17 sure that there was ever any conmmuni cati on between
18 Federal Justice |lawyers and your investigative
19 team on that regard. Do you --
o141 20 A | don't recall it, no.
21 Q 061464, and this is a letter April 13th, '94 from
22 you to M. Fraser, and you recall before lunch
23 today | read you your continuation report where,
24 after M. Fraser and M. MCrank met with Eugene
o142 25 WIlliams, Eugene W IIlianms provided information to
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1 M . Fraser and M. Fraser asked you to follow up
2 on that; is that correct?
3 A Yes.
4 Q And would this be the reply to him? You refer to
o142 5 the points in the conversation and then encl osed
6 are copies of various information, and that
7 would -- am | correct this would be a response to
8 the information that M. WIIlianms provided to M.
9 Fraser?
o142 10 A Yes.
11 Q And then as well at the bottom we'll see the
12 response to the Sharon Wl Ilianms information -- and
13 go to the next page -- and this relates to |I think
14 M. WIlliams telling M. Fraser that Sharon
o142 15 W Illiam had evidence or information that | think
16 David M | gaard had either raped her or forcibly
17 had sex with her and something involving a knife.
18 Do you recall that part | read you this morning?
19 A Yes, | do.
o1:42 20 Q So here you go, a review of statements indicates
21 what you found, she did not disclose such details
22 in her statenment to Sergeant Pearson, and then as
23 wel | your investigation, and then as well a copy
24 of his, of the Mal anowich report. So this would
01:43 25 be just following up on issues raised by M.
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WIIliams?

By M. Fraser, yes.

By M. Fraser to you, but based on what M.
WIllianms -- based on information Eugene W I Iiams
provided to M. Fraser that M. WIIlianms obtained

in the 690 investigation that he conducted?

Yes, | assume that, yes.
Go to 238788. | think this is your meno to file
May 13th, '94 dealing with the DNA, I'll read

parts of this, it says here:
"Near the end of the investigation
M. MCrank advised nme that he and M.
Fraser were of the view we should not
conduct the DNA anal ysis. | did not
accept M. MCrank's advice and felt
very strongly that the process should
t ake place because the investigation had
been conducted in its entirety with the
view that this test would be done when
the lab could do it."

And then you tal k about speaking with your

superi ors.
"After that, | contacted M. Fraser and
explained that | felt we should go ahead

with the DNA analysis as pl anned. M .
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Fraser stated several facts that have

caused me to change ny view and |

feel that we should not consider DNA as
part of this matter. Al t hough, nmeeti ngs
in the future with Sask Justice and M.
Wol ch may cause a change in the present

circumstances, this opinion can then be

altered if necessary."

And scroll down:

"Basically, M. Fraser explains the
situation like this: The blood exhibits
provided by M. M| gaard and M. Fisher
were provided for the Sec. 690 process.
Al'l of the exhibits that were entered

into the Supreme Court were turned over

to Federal Justice by the court at
end of the process. Even though t
panties are in the Lab in Ottawa,

and the remai nder of the exhibits

bel ong to us, but rather to the Supreme

Court . M. Fraser and M. MCrank have

di scussed this at length and feel

woul d take an Order from the Supreme

Court to obtain the exhibits. Thi

woul d apply even if M| gaard and Fi sher
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1 provi ded anot her bl ood sample; we woul d

2 still require a Supreme Court Order to

3 get at the remainder of the exhibits.

4 As far as our
0145 5 i nvestigation is concerned, we have our

6 results and findings. The DNA anal ysis

7 will not alter anything we have found to

8 date, no matter what the results.™

9 So would that be an accurate account of what your
o145 10 t hi nking was at the time?

11 A Yes.

12 Q And so am | correct that, and again this is May of

13 1994, prior to this you felt that it was inmportant

14 to get the exhibits, the Gail MIler clothing and
0145 15 to do a DNA analysis on those for the purposes of

16 your investigation provided DNA technol ogy would

17 allow it?

18 A Yes.

19 Q And | think you told us you were relying upon
0145 20 ot her people, experts as to whether or not DNA

21 could be done on the clothing given the technol ogy

22 at the time?

23 A That's correct.

24 Q And it appears here that the answer you get back,
o1:46 25 which you ultimately agree with, is that the
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1 Federal Justice |lawyers have control of the

2 exhibits and the process to have them DNA tested

3 by virtue of either a Supreme Court order or by

4 virtue of the fact that David M| gaard and Larry
0146 5 Fi sher gave sanmples during the Section 690

6 process; is that correct?

7 A That's correct.

8 Q And but for the fact that Federal Justice |awyers

9 and/or the Supreme Court in some way were involved
o146 10 in having control over both the Gail MIler

11 clothing and the M | gaard/ Fi sher blood, would you

12 have proceeded with that testing provided

13 technol ogy allowed it?

14 A Up until this point, yes, we |ikely would have,
o146 15 but after this point, no.

16 Q And what |I'"'mtrying to get at, is it fair to -- is

17 it fair to conclude that the reason that in the

18 course of the RCMP investigating this matter for

19 Saskat chewan Justice, is the reason you did not do
o147 20 DNA testing with respect to Gail MIller's clothing

21 is because Federal Justice |awyers had the

22 clothing, had the blood and there was a Supreme

23 Court order or something in effect that precluded

24 you people, being the RCMP and McCrank and Fraser,
0147 25 from getting the exhibits and doing the testing?
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1 A | don't know that that was ever as clear

2 t hroughout the investigation as it was here after,

3 you know, | guess sone research had been done by

4 M. MCrank and Fraser, so |I think during the
01:47 5 course of our investigation we were sort of of the

6 view that if the science advanced to the point

7 where we could do the testing, we would be

8 informed of that and then we would have to take

9 what ever steps were appropriate to have that done,
01:47 10 but | don't know that any research, to the extent

11 t hat was done here, had been done previous, so

12 " m not sure --

13 Q | guess here's ny question. At this point, My of

14 1994, it appears, and I'm wondering if you agree
o148 15 with this, that the reason the RCMP, your

16 i nvestigators did not proceed with exam ning Gai

17 Mller's clothing to determ ne whether any stains

18 there would give rise to DNA analysis, the reason

19 you did not do that was because Federal Justice
o148 20 | awyers had the exhibits and had the

21 Fi sher/ M | gaard bl ood and there was this issue

22 about whether or not the Supreme Court had control

23 over the exhibits as a result of the 690 and that

24 t hat was the only reason you didn't pursue with
o148 25 that, the DNA investigation?
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1 A Correct.

2 Q Right. And so in other words, to put it another

3 way, if at the end of the Supreme Court hearings

4 Gail MIler's clothing and the bl ood was turned
o148 5 over to Saskatchewan Justice or to the Court of

6 Queen's Bench and had been provided to you, the

7 RCMP, when you were doing your investigation,

8 would it be fair to say that provided technol ogy

9 allowed it, you would have proceeded wi th DNA
o148 10 testing of her clothing?

11 A Yes.

12 Q In fact, the next page, | think you say:

13 "Bottom line, the exhibits do not bel ong

14 to us, they belong to the Supreme Court
o1:49 15 and Federal Justice are the Court

16 Ordered custodians."

17 And | think that's simlar to what you've already

18 told us, you were basically on the outside when

19 it came to pursuing the DNA testing?
01:49 20 A Correct, and | think, M. Hodson, just to add, |

21 don't think it had ever been as clear to nme before

22 as it was at this tinme.

23 Q And so let ne just follow up on that. ls it fair

24 to say that prior to M. MCrank and M. Fraser
01:49 25 com ng back and saying |ookit, sonmeone else is
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1 carrying the ball on the DNA, is it fair to say it

2 was your belief, since you were RCMP investigating

3 the matter for Saskatchewan Justice, that you

4 woul d have the ability to get the clothing, the
o150 5 exhibits and to do the DNA testing?

6 A Well, | think that | always thought that the

7 process may not be as difficult, you know, I

8 al ways anticipated that it may perhaps require

9 some sort of documentation, some sort of a warrant
o150 10 or something, but I don't think it was ever as

11 clear to ne, the possession of these docunents was

12 clearly in the Supreme Court and it was in their

13 domain, | don't think that piece was ever as clear

14 to ne. | don't think that | ever thought we could
o150 15 sinmply just go and get them and test them

16 Q You may have thought there was a step, but you

17 didn't think there was this nuch of a step that

18 was required?

19 A Correct, yes.
01:50 20 Q And apart from this issue about Federal Justice

21 and the Supreme Court controlling that process, as

22 an RCMP investigator in this investigation, did

23 you want to have DNA testing done on Gail Mller's

24 clothing, would that have been a val uable
01:50 25 investigative step in the work that you did?
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1 A Yes.
2 Q And in fact, M. Sawatsky, if in 1993 you were
3 able to have, to do the testing you wanted to do
4 and you woul d have got the results in 1993 that
0151 5 were obtained in 1997, | take it that would have
6 had a significant impact on at |east some of the
7 concl usions in your report?
8 A Yes, | believe it would have inmpacted some of the
9 concl usions.
o151 10 Q Certainly with respect to the guilt or innocence
11 of David M| gaard?
12 A Yes.
13 Q 061499, just to conplete the | oop here, this is a
14 letter fromyou to M. MCrank attaching
o151 15 information that one of your officers obtained
16 fromDr. Ferris. If we can go to the next page --
17 sorry, to 061498, and there was an earlier
18 request, | didn't show it to you, but | think
19 you had -- you wrote a letter to Dr. Ferris
o1:52 20 | ooking for any remants of his DNA testing and
21 then there was a letter | didn't show you where
22 you asked one of your members out in, | think
23 British Colunmbia, to contact Dr. Ferris, and it
24 appears that this is the response; is that
o1:52 25 correct?
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1 A That's correct.
2 Q And Dr. Ferris says he didn't receive the letter,
3 but he says:
4 "b) The portion of material extracted
o152 5 from panties belonging to Gail Ml er
6 was tested for D.N.A. results. There
7 was no success in this process and the
8 entire portion of exhibit was consumed
9 during the exam nati on. Dr. Ferris
o1:52 10 states he has nothing to report and is
11 not in possession of any exhibit which
12 can be returned.
13 c) Lab books detailing the exam nation
14 process may still be in existence and
01:53 15 should these | ab books be deemed of
16 value to your investigation, Dr. Ferris
17 can be contacted to |ocate same."
18 And | think we have seen other evidence to
19 indicate that those had been sent to M.
01:53 20 WIlliams, Eugene WIIlianms, back in 1992. Do you
21 know if you would have been aware of that?
22 A | know we were aware of his findings. ' m not
23 sure if | was ever aware of the fact that he had
24 sent notes and lab reports to M. WIIians.
01:53 25 Q It may have been in '93.
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| may have been, but | don't have specific recal
of that.

Go to 061567, and it appears, this is July 21,
this would be when you send the final report and
t he supplementary concluding report to

M. MCrank; is that correct?

Yes.

And just for the record, if we can go to 033694 --
next page -- and the next page. This is the
suppl ementary report, July, '94, and this is the
part that | read to you earlier, this was the
report done by M. MacKay on the profiling;
correct?

Yes, that's correct.

So then 247848, this is a |etter August 5, 1994
fromyou to M. MCrank, and so this would be
after your final report is sent in but before

their report is sent to the mnister, and it says:

"Furt her

to our

meeting of August

2nd,

foll owing are exanples of con
regarding interviews by Paul

and Joyce M|l gaard."

cerns

Hender son

And then -

go through this with you,

but

do

you recall what prompted this response?

| can only assume fromthe way in which it was
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1 written that we must have had a neeting and | was
2 probably requested as a result of this meeting to
3 provide this to M. MCrank.
4 Q And it says:
01:55 5 "We've attached copies of reference
6 pages of taped interviews and/or
7 conversations which not previously
8 forwarded to you. The statenents
9 obt ai ned by our investigators are
o1:55 10 contained in the statement volumes of
11 our report."”
12 When you sent your report to M. MCrank and M.
13 Fraser, it appears that you didn't send themthe
14 background work; in other words, the 50 boxes
01:55 15 t hat you sent to the Conm ssion?
16 A That's correct.
17 Q And so is it a case that in going through the
18 report, they wanted you to give up sonme background
19 or backup source docunents?
01:55 20 A | believe that to be the case, and | will also add
21 that | do recall earlier correspondence where we
22 had | guess alerted M. Fraser and M. MCrank to
23 the fact that we had some concerns about the
24 techni ques enpl oyed by Centurion Mnistries, so
01:56 25 this issue had been raised with him before.
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1 Q And again |I'Il go through this letter with you,
2 and if the letter assists you in answering that's
3 fine, but what were the concerns that you had
4 identified with the manner in which Centurion
0156 5 M nistries conducted interviews?
6 A | think we were just concerned with the general
7 techni ques used and -- that they had used during
8 the interviews.
9 Q And what techni ques concerned you?
o156 10 A | think the prolonged questioning, the fact that
11 t hey had, you know, attenmpted to get people to say
12 t hi ngs that perhaps they didn't want to say, the,
13 | think, sort of bothering people in places they
14 didn't want to be confronted, things |ike that.
o1:56 15 Q And can you tell us generally, your investigators,
16 what influence did your conclusions regarding
17 their interview ng techniques have on the
18 credibility or weight that you put on interviews
19 and statenments obtained by Centurion Mnistries?
o1:57 20 A Well | think, certainly, it made our difficult --
21 it made our task more difficult to try and
22 determ ne credibility, particularly when you have
23 a witness recanting something that's factual, as
24 an exanpl e. But, certainly, it would make it nore
01:57 25 difficult to assess someone's credibility when the
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1 guesti oned techni ques were used during the
2 intervi ew.
3 Q Did it cause you to question the veracity of
4 i nformation obtained by Centurion Mnistries?
o157 5 A Certainly.
6 Q And you also nmentioned interviews involving Joyce
7 M | gaard, did you have any concerns about the
8 interviews by Joyce M| gaard conducted on her own,
9 or just when she was conducting them wi th Paul
o157 10 Hender son?
11 A | may need to refresh myself on that.
12 Q Sur e.
13 A "' m not sure if | had any concerns with -- hang
14 on, | do recall, | think just the one tel ephone
01:58 15 conversation that she had with M. WIson would be
16 an exanple of a concern that | had.
17 Q And that was the 1981 tel ephone call?
18 A Yes.
19 Q Now | take it, and we touched on this a bit
o1:58 20 earlier, concerns about let's say the Centurion
21 M nistries interviews, you talked a moment ago
22 about the techniques used and the information
23 obtained fromthe wi tnesses; correct?
24 A Yes.
01:58 25 Q Did you have any concerns about what Centurion
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1 M nistries and/or Joyce Ml gaard were providing to
2 the witnesses in the course of the interview?
3 A Yes.
4 Q And what -- what was it about that that concerned
o158 5 you?
6 A Well it appeared to me that all of the w tnesses
7 were sort of approached, or many of the
8 witnesses -- | don't want to be, sound like I'm
9 saying every single one of them -- but were
o1:58 10 approached from the perspective that "David
11 M |l gaard is innocent and |'m here to sort of get
12 you to tell me that". | think that's the
13 inference that can be drawn from nost of those
14 intervi ews.
o1:58 15 Q And did you, did you and/or your investigators
16 have any concerns that w tnesses may have been
17 provided information in the course of those
18 interviews that m ght have influenced their
19 responses then?
0159 20 A Yes.
21 Q And can you think of any exanpl es?
22 A One pops into my mnd where |I think a statenent
23 was "well don't", something along the |lines of
24 "don't you think David M| gaard has been in jai
01:59 25 | ong enough", and | think the response to that was
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"yes", and | think it sort of went on fromthere
t hat . | think the inference that's drawn there
is, because he has been in jail |ong enough, you
should really cooperate here and say he's
i nnocent .
And we'll go through these, | think these were the
exanmpl es you provided back:
"1. Statement of M chael and Mary John to
our investigators:".
And | think M. and Ms. John expressed concern
about how Paul Henderson spoke with them
Ms. John alleged that he swore at her because
she woul dn't give him Nichol's address. And:
"Ms. John tel ephoned the Kel owna RCWMP
because she was frightened of ...",
him and that:
"Henderson made Mrs. John cry."
And, again, what -- what concerns woul d that
cause you at the tinme?
It certainly seened to be, you know, undue duress
bei ng put on witnesses by the interviewer.
And?
"2. Statement of Albert Cadrain to our
| nvesti gators:

- Pages 87-90 - throughout these pages
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1 he says Henderson tried to get himto
2 change his story and he ... gave him
3 what he wanted to hear just to get him
4 of f my ass "
02:00 5 And | think we touched upon that a little bit
6 earlier and, again, can you just el aborate on
7 that? What would be the -- would this give rise
8 to concerns about the credibility of what
9 Centurion Mnistries obtained from Al bert
02:00 10 Cadr ai n?
11 A Certainly, when he makes a statement that he just
12 said -- told them what they wanted to hear, it
13 certainly would make anything he said after that
14 suspect, on one hand, and on the other hand |
02:00 15 guess you can say that it speaks to his
16 credibility in that he sinply told us "the only
17 reason | gave him said what | said, was for these
18 reasons”", so he provided an explanation as to why
19 he woul d now say something different.
20 Q [tem
21 "3. Statenment of Dennis Cadrain to our
22 i nvestigators:
23 - Page 13 - Dennis indicates to menbers
24 t hat Henderson was ' trying to really
02:01 25 mani pul ate Albert ..." - '..he
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(Henderson) writes it in such a way that
| had to tell him... | didn't say this
tries to put words in your nmouth."'"
And, again, do you have anything to add to that?
| think that's just confirmation of the fact that
some of the statements appeared to have been
pre-written and then simply put to the w tnesses
for signature.
Next page:
"4. Tel ephone conversation between
Hender son and Denni s Cadrai n:
- Pages 8 - 9 - provides Dennis with
m sl eadi ng i nformation regarding Larry
Fisher in attenmpts to get Dennis to
encourage Al bert to meet with
Hender son. "
And we've seen that transcript, and | believe
that's where Paul Henderson told Dennis
Cadrain -- although he may have thought it was
Al bert Cadrain at the time -- that Fisher has
confessed or is gonna to confess that day; is
that the transcript you are referring to?
Yes, it is.
And can you tell us, what would be the concern you

woul d have in | ooking at a statenment obtained from
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1 Al bert Cadrain, Dennis Cadrain, Ron WIson or
2 Ni chol John, or anybody involved, if the
3 interviewer had told that person that Larry Fisher
4 had confessed, or was going to confess that
02:02 5 morning, for the crime if, in fact, that were not
6 the truth?
7 A Well | think it would certainly cause particularly
8 a weak witness to really question thenmselves, and
9 could even influence them to change their story.
02:02 10 It may have no impact on a very strong witness,
11 they may say "I saw what | saw' and that's, |ike
12 it or not, but it could certainly influence sone
13 wi t nesses.
14 Q And, in your view, would that be an appropriate
02:02 15 interviewing technique to say to, for exanple, Ron
16 Wl son or Albert Cadrain that "lookit, Larry
17 Fi sher has confessed or is about to confess for
18 the crime, which means you lied at trial, and
19 t herefore now is your chance to come out ahead of
02:03 20 t he game and say you |lied because the police nmade
21 you do it"? | think that was one of the
22 approaches that M. Henderson said he utilized
23 with these witnesses.
24 A Yeah. | didn't believe it was appropriate.
02:03 25 Q And why not ?
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1 A Well it seenms to ne that if you have a wrongf ul
2 conviction, and people become aware of that, and
3 it becomes known that there's investigators out
4 trying to get the truth, that people would
02:03 5 generally cooperate. And, | mean, | even take
6 that into our own investigation. | thought, for
7 exanple, M. WIson would be most willing to talk
8 to us, | thought that M. Ml gaard woul d be nost
9 willing to talk to us, | expected these people
02:03 10 woul d be waiting for us to cone. So | would think
11 t hat, having made up their mnd to talk, that
12 there would be a certain amount of cooperation
13 with witnesses who felt someone was wrongfully
14 convi ct ed.
02:04 15 Q And did you find that to be the case?
16 A No, that was not the case.
17 Q And tell us about what -- and | suppose if M.
18 Fi sher had confessed, and that was truthful, would
19 t hat be an appropriate thing to tell a witness you
02:04 20 are interviewi ng; for example, "Ron W I son, you
21 testified, and Al bert Cadrain, you testified at
22 trial, gave incrimnating information against
23 David M | gaard, someone else has now admtted to
24 doing the crime, explain your evidence"; would
02:04 25 t hat be appropriate?
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1 A | don't believe it's appropriate for a private
2 investigator to say that.
3 Q And why not ?
4 A Because it's m sleading the witness and it may
0204 5 cause the witness to say something that is not
6 true.
7 Q If the premse is, that Larry Fisher confessed is
8 true though, what if he had really confessed?
9 A Well then | think it would be appropriate.
02:04 10 Q Ckay. But, if he hasn't, then it would be
11 i nappropriate?
12 A Yes.
13 Q And would the risk there be that it m ght
14 influence the witness?
0204 15 A Yes.
16 Q Next :
17 "5. Taped nmeeting between Linda Fisher,
18 Henderson and M | gaard:
19 - the nmeeting is being surreptitiously
02:05 20 t aped before they ask perm ssion to
21 begi n taping.
22 Pages 12 and 34 - Linda describes her
23 knife as brown, wooden handle with
24 rivets and on Page 35 - M| gaard
02:05 25 suggestes 'sort of a brown, sort of I|ike
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1 a maroon col our' and Henderson adds
2 "paring knife that you would use for
3 peeling potatoes' -- after this Linda
4 adopts that as her story."
02:05 5 And, again, can you el aborate, | think you
6 touched on that earlier, but can you el aborate on
7 t hat point?
8 A Yeah, again that's, that's a very inmportant piece
9 of information, because it certainly contam nated
02:05 10 Li nda because, afterwards, she adopted that. So
11 that's providing a false piece of information, or
12 a piece of information that she wasn't aware of,
13 t hat she could then, |ater, adopt and use.
14 Q And when you say "later", would that be the 1993
02:05 15 mauve-col oured knife matter?
16 A Yes.
17 Q And t hen:
18 "6. Taped nmeeting between Fisher, Henderson,
19 M | gaard and Clifford Pambrun
02:06 20 Pages 30-33 - secenarios are run past
21 Clifford suggesting he and Larry were
22 out drinking and Larry could have taken
23 his car - Clifford never suggests this,
24 however after some discussion states
02:06 25 "...he could have taken the car..."'",
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1 and then | think he gave a statenment that had
2 simlar coments. And, again, anything to
3 el aborate on that?
4 A That's just another exanple, | think, of where
02:06 5 they weren't satisfied with the first explanation
6 and continued on until they got what they wanted.
7 Q Now we' ve gone through -- actually, let me go
8 t hrough one nore exanple, and |I'Il come back to
9 t his:
02:06 10 "7. There was concern over the Henderson
11 interview of W son. He was asked to
12 provide us with the tapes of this
13 interview, he said he forwarded themto
14 the Centurion office in New Jersey,
02:06 15 however, MCl oskey states he never had
16 them "
17 Despite repeated attenmpts by
18 i nvestigators to speak with Henderson
19 and his prom ses to respond, he never
02:06 20 did. A list of questions was forwarded
21 to himand they remai n unanswer ed.
22 Supreme Court testinony of
23 Wl son states that he had been provided
24 food and drink by Henderson."
02:07 25 Just on that latter point, why would that be a
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1 concern, if Henderson provided WIlson with food

2 and drink?

3 A Well, certainly there's indication, | think we

4 were aware of information that he had been given a
0207 5 consi derabl e anpbunt of beer that night, and |

6 think that certainly would cause you to suspect

7 any statenment that came as a result of that.

8 Q Now what about the fact that M. MCl oskey -- or

9 M . Henderson's interview with M. W/ son was
02:07 10 taped and the tapes were never provided; what

11 conclusions did you reach about that?

12 A Well | think the conclusions we reached from that

13 was there was something on there that perhaps they

14 didn't want us to hear, and the difficulty sort of
02:07 15 fromthat is we were never able to get M.

16 Wlson's -- to sort of cooperate with us, so that

17 we could at |east get his version so we may have

18 something with which to make an assessnment.

19 Q And when you say "sonmething on there that they
02:07 20 didn't want you to hear", that would what, somehow

21 col our the recantation?

22 A Yes.

23 Q And | suppose, if the tape provided a conplete

24 exchange of what was di scussed, that could do one
02:08 25 of two things. One, it mght bolster the
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1 recantation if the tape confirmed that nothing

2 i mproper was said to M. WIlson; is that correct?

3 A That's correct.

4 Q On the other hand, if improper things, at least in
02:08 5 your view, were said to M. W/ son, that m ght

6 cause you to further doubt M. WIlson's

7 recantation?

8 A That's correct.

9 Q Now you said you never did get the tape, did you
02:08 10 and your investigators conclude, based upon your

11 review of M. Henderson's other interviews, did

12 you conclude that he likely conducted an inproper

13 interview of Ron W I son when he obtained the

14 recantation?
02:08 15 A Yes, | do, | believe that. And as a result of

16 this interview, | nmean, there was a very short

17 statement that came from many hours of an

18 interview that wasn't even written by W/l son, it

19 was written, appeared to have been written by
02:09 20 someone el se.

21 Q Go to 032797. And this is the August 15th, 1994

22 | etter from Bruce Fraser and Neil MCrank to

23 M. Cotter providing the report -- or their

24 report, pardon ne. Go to the next page. A copy
02:09 25 is also provided to the Deputy M nister of Justice
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1 for the -- and the Deputy Attorney General of
2 Canada; do you know why that, why the report went
3 to them as well ?
4 A | don't. It nust have been some sort of an
0210 5 undertaking that either Saskatchewan or Al berta
6 had made.
7 Q ls it -- is it possible that, given that the
8 initial letter that M. Wl ch sent back in
9 September 1992 where the Breckenridge allegations
02:10 10 were first made were made to the -- made to Kim
11 Canpbell, the federal m nister, and | think
12 then -- | think the first request was to the
13 federal mnister to do something, the federal
14 m ni ster said "this is a provincial matter", and
02:10 15 t he province then responded; is that correct? |
16 think that's what the documents reflect?
17 A That's certainly possible, yeah.
18 Q And do you know if that m ght have been a reason
19 why they were, why the federal m nister was
02:10 20 provided with a copy of this?
21 A Yes, that could be the reason.
22 Q Now | don't propose to -- actually, just go to the
23 next page, 032805. And | take it that,
24 M . Sawat sky, you would have had a chance to
02:11 25 review the Alberta Justice report at the time and
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you are famliar with this document?
Yes, | am
And would this have been a docunent that M.
McCrank and M. Fraser then prepared based on the
report that you gave then?
Yes, based on the report we gave them the
guestions that they asked and we provided answers
to.
And would it be fair to say that this report would
be consistent with what you and your investigators
concluded in your investigation?
Yes.
If we can go to 032799. And this is a statenment
by the Deputy M nister of Justice on August 16th,
1994. | think this is when at |east the
McCr ank- Fraser report was made public, and this is
M. Cotter providing the -- that report, and |
believe the 15 or 16-page report was made public.
But if you can go to 032803, which is -- sorry, |
stand to be corrected. | think what, here what
M. Cotter says is:
"M. MCrank and M. Fraser
have recomended that their sixteen-page
report and the 250-page RCMP anal ysis be

made public, but that the supporting
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1 document ati on not be made public. Wth
2 one, hopefully temporary constraint on
3 that, | intend to follow that advice."
4 And this goes on to the personal information and
02:12 5 the privacy considerations; is that correct?
6 A That's correct.
7 Q And maybe, if | can just summarize with -- what
8 appears to be in the documents, and tell nme if
9 this is correct, it appears that after the report
02:13 10 was provided and the results made public, that the
11 provincial government and indeed the RCMP engaged
12 in an exercise to go through and vette the report,
13 the RCMP report, to renmove any nanes, any
14 confidential information or names that should not
02:13 15 be made public; is that right?
16 A Yes.
17 Q And that took some considerable time, to get the
18 report into a form where it could be made public;
19 is that right?
02:13 20 A Yes, yes, that took some tinme.
21 Q And then | think ultimately the report and, your
22 report and the McCrank-Fraser report, were made
23 public; correct?
24 A Yes.
02:13 25 Q If we can then go to 061669. And this is August
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17th, '94, so this is the day after M. Cotter
announced the results, M. Wlch wote to you
referring to an earlier letter and saying:

"Obviously, I amin dismy
that you did not contact us prior to the
rel ease of your report.

We are of course, nost
anxious to obtain a full copy of the
report and to review the investigative
file."

And then if we can just go to 147961. Here is an
article -- sorry, if you can go to page 147963.
So this is August 17th, 1994, and | think we've
identified earlier that you would have had your
initial interview with Joyce M| gaard in,

t hi nk, February of 1993; is that right? W
referred to that earlier?

Yes, that sounds correct.

And | think there was some foll ow-up
correspondence with Ms. Ml gaard in December '93
relating to sonme Breckenridge documents, | think
we saw some papers back and forth; is that
correct?

Yes.

And would it be fair to say that, after your
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1 initial meeting with Ms. Mlgaard in January or

2 February 1993, you would have had no further

3 communi cation with her to advise her what it was

4 t hat you had done in the investigation or informed
0215 5 her about any of your concl usions?

6 A That's correct. | do recall speaking with her on

7 t he phone a couple of times during the

8 i nvestigation because she was just interested in

9 how the investigation was progressing and when it
02:16 10 woul d be finished, but there was no exchange of

11 information other than time |lines during those

12 conversations.

13 Q And then here she says, this is a coment:

14 "Joyce M| gaard said the RCMP
02:16 15 and the Al berta Justice Departnment had

16 to ignore '"hard facts' in order to reach

17 their concl usion.

18 'The RCMP were goi ng out

19 trying to justify the conviction. They
02:16 20 were not going out trying to find the

21 truth.’

22 She noted investigators

23 tracked down her son's former cell mates

24 to see if he confessed. There's no
02:16 25 mention of the interviews in the report,
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1 but if they had succeeded 'it would be

2 right out in the front of the report,"

3 she said."

4 And |l et me just pause there. The report had not

5 been provided to her, or anybody else, at this

6 point; is that correct?

7 A I --

8 Q |'m sorry to the -- August the 17th, 1994 your

9 report had not been provided to Joyce Ml gaard; is
02:17 10 t hat correct?

11 A Yes, | believe that's correct.

12 Q And do you have any recollection as to whether or

13 not you would have tracked down her son's former

14 cell mates to see if he confessed?
02:17 15 A | would need to refresh myself on that.

16 Q | m ght be able to --

17 A | know there was some inquiries nmade with

18 cust odi ans.

19 Q In fact | think in the report, and correct me if
02:17 20 "' mwrong, | believe that when you were

21 investigating the Ben Dozenko information where

22 Ben Dozenko claimed that David M I gaard confessed

23 to him you actually went to a fell ow named

24 Desj arl ais who provided excul patory information
02:17 25 for David M| gaard and said "he never confessed to
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me", and - -
That's correct, | remenmber that now.
In fact, 1'll find it, so just give me a nonment.

UNI DENTI FI ED VOI CE: 208.

MR. HODSON: 208? If we can go, call wup
page 023376.

COMM SSI ONER MacCALLUM: Of what ?

MR. HODSON: Oh, sorry, the doc. ID is
023167, which is the RCMP report.

BY MR. HODSON:

And this is where you were |ooking at -- one of
the issues relating to David Ml gaard's guilt or
innocence was the fact that Bernhardt Dozenko, a
prison official, had testified at the Suprenme
Court that David M| gaard had confessed to
murdering Gail Mller to him correct?
That's correct.
And it appears, here, that you investigated that
to see whether he had made, M. M| gaard had nmade
t hat confession to M. Dozenko. You said you
couldn't corroborate it but, in addition, you went
out and found information to suggest that, to
ot her people, he denied responsibility for the
of fence; correct?

Correct.
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1 Q And again, here at the bottom the Investigator
2 Comment is, about the confession:
3 "Ot her prison acquai ntances state
4 M | gaard al ways mai ntai ned his
0219 5 i nnocence, including Robert Desjarlais,
6 who was never previously interviewed."
7 And do | take it that one of the reasons for
8 interviewing M. Mlgaard' s cell mates woul d be
9 to find out whether they could have excul patory
02:19 10 information, in other words, establish that he
11 did not confess to the crime?
12 A Yes.
13 Q And, as well, to see whether he did confess? |
14 take it it would go both ways; --
02:19 15 A It would go --
16 Q -- what, if anything, did he say?
17 A It would go both ways, yes.
18 Q And did this -- what was the reason for you going
19 out and talking to his cell mates, then, what
02:19 20 pronpted that?
21 A | think we were trying to verify the fact that
22 somewhere in the investigation we had been told
23 t hat he had made an adm ssion to a worker and
24 perhaps to cell mates. | don't recall
02:20 25 specifically the context in which we received
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 176 - Thursday, August 31st, 2006

Page 36747
1 t hat, but that would be the reason, to see if
2 there was any other independent information.
3 Q And so 147963, so back on this article, | think in
4 fact investigators tracked down M. Ml gaard's
0220 5 former cell mates | guess in part to see if he
6 confessed but, as well, to see if he denied the
7 killing; is that correct?
8 A That's correct, to report on the findings.
9 Q And there is mention of the interview in the
02:20 10 report saying that he did not admt to the crime;
11 is that correct?
12 A That's correct.
13 Q It says:
14 "M |l gaard's | awyer Hersh
0220 15 Wol ch said the investigation didn't
16 sol ve anything and he still wants a
17 public inquiry.
18 "We had no input, we weren't
19 there, we don't even know who they
02:20 20 tal ked to, what was said and there was
21 nobody there to argue our case.' Wol ch
22 said he doesn't even know if Fisher was
23 intervi ewed.
24 Wol ch expects once the RCMP' s
0221 25 250- page analysis of the case is
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1 rel eased, '"it will be full of areas to
2 criticize and legitimtely so."'"
3 |'d like you to comment on this conment here
4 t hat :
0221 5 "*We had no input ...
6 Can you tell us what input M. Wblch,
7 Ms. Ml gaard, and their group had as far as what
8 it was that your investigators investigated?
9 A Well | think they certainly had full input into
0221 10 all the matters that were investigated, and the
11 matters that were investigated were substantially
12 t hose that were raised by them Not only that,
13 but a number of times during the investigation we
14 went back to require -- or to request
0221 15 clarification either from M. Wl ch or his
16 associ at es.
17 Q And so, on the point of:
18 "'We had no input ..."'",
19 | take it; do you disagree with that --
0221 20 A Yes.
21 Q -- suggestion?
22 A Yes, | disagree with that.
23 Q And he says:
24 "'... and there was nobody there to
0221 25 argue our case.'"
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1 In investigating a compl aint of crimnal
2 wr ongdoi ng would it be your practice, as a police
3 investigator, to involve the conplainant in
4 arguing their case throughout the course of your
0222 5 i nvestigation?
6 A No, it would not. OQur job would be sinply go out
7 and exam ne the evidence and then test that
8 evi dence.
9 Q Now does this article -- and, again, there is a
02:22 10 nunber of others like it, actually, go to 217219.
11 And here's a G obe and Mail article, | believe
12 around the same date, it says RCMP report called
13 whi t ewash by M | gaard. And scroll down, please.
14 Actually, sorry, scroll up a bit. It says:
02:22 15 "Mr. MIlgaard and his | awyers
16 dism ssed the findings as a 'conplete
17 and utter whitewash' of what they insist
18 is a ongoing coverup."
19 Now at this point, again, the report had not been
02:23 20 provi ded to anybody other than the m nister;
21 correct?
22 A Correct.
23 Q And then down at the bottom | guess this is
24 attributed to M. M| gaard:
02:23 25 "He said in an interview he
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1 was fl abbergasted by the review s
2 findings.
3 "Everybody is being cleaned
4 up and whitewashed by the RCMP of
0223 5 Canada,' he said. 'l can't believe it.
6 But on second thought, maybe | shoul dn't
7 been surprised.’
8 M. MIlgaard said he was not
9 interviewed by the RCMP during their
0223 10 review. "
11 On the latter point, | think you've already
12 touched on this, but did you interview M.
13 M | gaard during your review?
14 A Yes, on two occasi ons.
02:23 15 Q Can you tell us just generally what your response
16 was, or your thoughts, to sort of the public
17 condemmati on of your report before anybody had
18 actually read it?
19 A | don't think that | was surprised, to be quite
02:23 20 honest with you. | don't think |I took issue with
21 it either way.
22 Q And why were you not surprised?
23 A | suppose | was probably disappointed, because |
24 had t hought that M. Wlch and Ms. Ml gaard both
02:24 25 had confidence and trust in the fact that we would
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1 do a thorough investigation, and certainly it's ny
2 view that we did do a thorough investigation, and
3 | guess | was somewhat disappointed, but | wasn't
4 surprised.
0224 5 Q Go to 061616. And here's a couple of documents.
6 August 18th, 1994, Crim nal Operations, just
7 refers to:
8 "- In a conversation with M. MCrank,
9 on Aug2/94 Insp. Sawatsky reiterated our
0224 10 position that prior to a public release
11 of findings, the police or Sask Justice
12 should meet with M. Wl ch and inform
13 him of the results. M. MCrank stated
14 that he had told M. Cotter that he
02:25 15 recommended Sask Justice enter into a
16 "solicitor's agreement' barring Wl ch
17 from going public with any of the
18 details of the report until Sask Justice
19 had made a rel ease.”
02:25 20 And then scroll down:
21 "- Insp. Sawatsky spoke with M. Cotter
22 on either Mon/ Tues - Aug. 15/16, and he
23 made a point of stating that we should
24 deci de when we should meet with M.
02:25 25 Wol ch and deci de on how the disclosure
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1 shoul d be handl ed."
2 Scroll down:
3 "- I nsp. Sawatsky enphasi zed the need to
4 meet with M. Wolch prior to a public
5 rel ease of findings on numerous
6 occasions during conversations with
7 Al berta Justice."
8 And | think that's consistent with what you told
9 us earlier, your view was that you favoured
02:25 10 informng M. Wl ch of the results before they
11 wer e made public?
12 A Yes. Yes. As | indicated, | felt an obligation
13 to get back to M. Wl ch, I had made him that
14 comm t ment .
02:26 15 Q And as far as informng the results, did that
16 include providing M. Wl ch with a copy of your
17 250 page report before it was made public?
18 A | think |I believed that he should be provided the
19 report in advance. | don't know if | was
02:26 20 necessarily of the view that it should be provided
21 when we gave him the recomendati ons, but at some
22 point in time | believed we should give himthe
23 report.
24 MR. HODSON: | see it's 2:30. It may be
02:26 25 appropriate to take an afternoon break. W sit
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until 3:30 today.
COWM SSI ONER Mac CALLUM: 3: 30, yeah.
(Adj ourned at 2:26 p.m)
(Reconvened at 2:47 p.m)
BY MR. HODSON:

If we can go to 061624, please, and this is an
August 19th, 1994 letter that Chief Superintendent
Leat herdale wrote to M. Wblch in response to M.
Wbl ch's August 17, 1994 letter stating that:

"Now t hat our report is in the hands of

t he Deputy M nister for Saskatchewan

Justice, | feel it is nmost appropriate

t hat he respond to your request."”
So it appears that once you gave your report to
Al berta Justice and through to Saskat chewan
Justice, the issue of what would happen to the
report would be their decision?
That's correct.
061708, and this is reference notes from C.O. Can
you tell me what these would be? It appears to be
notes relating to the handling of the file. Maybe
| can just read this second paragraph, it appears
to be an RCMP document, it says:

"We dealt with this as a crimnal

investigation....into allegations of
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1 obstruction of justice....the scope
2 broadened to take into the account the
3 mur der and many rel ated aspects in an
4 effort to deal with all of Wlch's
0248 5 concerns. W felt that a meeting with
6 Wol ch to inform him of the results of
7 our investigation was consistent with
8 t he usual practice of informng
9 compl ai nants of the action taken."
02148 10 Woul d that be an accurate statement of your view?
11 A Yes. " m wondering if this is perhaps just
12 some -- | think this is probably the commandi ng
13 of ficer who was Assistant Comm ssioner Proke at
14 the time | believe, and it could be that we were
02:49 15 just providing himw th some background
16 information and our views on some information.
17 Q And maybe just so that | get this clear, that in a
18 normal -- this was a crimnal investigation;
19 correct?
02:49 20 A Yes.
21 Q And your normal practice is that you would go to a
22 conpl ainant in a crimnal investigation -- once
23 you concluded your investigation, you would
24 normally go to the conpl ai nant at the concl usion
02:49 25 and say here is the results of our investigation,
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1 t hat woul d be your normal practice?

2 A Yes, it woul d.

3 Q And in this case, the conclusion of your

4 i nvestigation was provided to Alberta Justice and
0249 5 t hen through to Saskatchewan Justice; is that

6 correct?

7 A That's correct.

8 Q And | think what you've told us, it was their

9 deci sion not to provide the conmpl ai nant, M.
02:49 10 Wol ch, with the results of the investigation

11 before they had an opportunity to publicly

12 announce it; correct?

13 A Correct.

14 Q And | think you told us your understandi ng of
0249 15 their reasons were that they were concerned that

16 if the results of the investigation were provided

17 to M. Wbolch, he would provide themto the nmedia

18 before the Saskatchewan M nister of Justice could

19 respond and announce the results; is that a fair
02:50 20 summary?

21 A | believe that was our concern, yes.

22 Q And simlarly, the normal method of handling --

23 and just so we're clear here, | think what you are

24 tal king about is not a case where you would sit
02:50 25 down with M. Wl ch and say here's our report,
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1 here's all of our background work, here's
2 everything we've done, go to it, but rather here
3 are our results, here's what we've concluded and
4 here's why; is that fair?
0250 5 A That's fair.
6 Q And woul d that be -- maybe courtesy is the wrong
7 word, but it would be -- or maybe it's the right
8 word. What would be the purpose of doing that, of
9 informng M. Wilch in your view of the results
02:;51 10 before they were announced publicly?
11 A | would suppose the word courtesy may be an
12 appropriate term lt's simply to advise the
13 compl ai nant that you, you know, conpl eted your
14 i nvestigations and what your findings were so they
02:;51 15 hear it fromyou first and not from someone el se.
16 Q And then again it says here:
17 "Copies of investigation reports are
18 transmtted to Sask Justice without
19 restrictions on disclosure/handling. | t
02:;51 20 has been a |l ong standing policy of
21 public prosecutions, Sask Justice not to
22 di scl ose copies of police reports. To
23 our knowl edge, copies of our the reports
24 have not been disclosed to anyone
02:;51 25 outside of Sask Justice."
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1 And that would be accurate?

2 A That woul d be accurate, yes.

3 Q And so again, as far as sitting down with M.

4 Wbl ch, you were not thinking of providing him in
0251 5 advance of public disclosure of the report, all of

6 the police investigation reports, statements and

7 interview notes, etcetera?

8 A No.

9 Q And 061631, they appear to be m nutes of a meeting
02:;52 10 bet ween you, M . Dosenberger, M. Leatherdale and

11 the deputy mnister and M. Moen; is that correct?

12 A Correct.

13 Q And this was about disclosure of the RCMP

14 i nvestigation report, and go to the next page, it
02:;52 15 says:

16 "It was agreed that the RCMP should neet

17 with M. Wl ch to inform him about the

18 results of our investigation and that

19 Al berta Justice should take the |ead
0252 20 role in arranging a meeting. Furt her,

21 we agreed there was no need for M.

22 Cotter to be present at the meeting but

23 M. MCrank and M. Fraser should

24 attend.
0252 25 The tim ng of the nmeeting
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1 with M. Wl ch was discussed. | f

2 possi ble, it should coincide with public

3 di scl osure of the police report. The

4 | atter part of September was seen as a
0253 5 target date for such a neeting."

6 Is that an accurate summary of what was

7 di scussed?

8 A Yes, it is.

9 COMM SSI ONER Mac CALLUM: Was that 708? |I'm
0253 10 sorry.

11 MR. HODSON: I f we can just go back, that's

12 September the 1st, 1994. l*"m sorry, your

13 guestion?

14 COWM SSI ONER Mac CALLUM: | " m just | ooking
02:;53 15 for the doc -- oh, 061631. Thank you.

16 BY MR. HODSON:

17 Q So it appears that the RCMP wrote to M. Wblch and

18 said |l ookit, disclosure of the report is a

19 Saskat chewan Justice issue. You met wth
02:;53 20 Saskat chewan Justice and they said |ookit, the

21 RCMP should meet with M. Wl ch, but have Al berta

22 Justice present and Al berta Justice should arrange

23 it; correct?

24 A That's correct.
0253 25 Q Then 061664, Septenber 14th, 1994, a letter to M.
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1 Wbl ch arranging a meeting for September 27th |

2 t hi nk, 1994, with McCrank, M. MCrank and M.

3 Fraser and you; is that correct?

4 A Yes.
0254 5 Q Now, that neeting didn't happen did it?

6 A No.

7 Q Do you remenmber why or what happened there?

8 A | know that the decision to meet with M. Wl ch

9 was reversed and changed and amended a number of
02:;54 10 times and | think what happened was after this

11 deci sion, there was another concern about meeting

12 with him and eventually it was decided that there

13 woul dn't be a meeting.

14 Q There woul d be?
02:;54 15 A There woul dn't be a neeting, sorry.

16 Q And do you remenmber what that was?

17 A | think it was the same concern as before, that

18 per haps the findings would be in the public domain

19 bef ore the m nister had a chance to sort of make
02:54 20 t hem public hinself.

21 Q And so again the findings were out there, now you

22 wer e tal king about the actual substance of your

23 report?

24 A Yes, sorry, the substance of the report, that's
02:55 25 right.
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1 Q Yeah. So are you telling us that it was agreed to
2 meet with M. Wl ch and then later a sim/lar
3 concern arose that if the 250 page report was
4 provided to M. Wbolch before the m nister made the
0255 5 report public, that it would find its way into the
6 public domain through M. Wbl ch; is that your
7 evi dence?
8 A | believe so, yes. | believe that's what would
9 happen, that's my evidence.
02:;55 10 Q If we can go to 238801, and this is a February 15,
11 1995 meno to file about the DNA exhibit testing,
12 and just by way of background, | think we have or
13 wi Il hear evidence that in early 1995
14 representatives of David M| gaard or counsel
02:;56 15 and/ or Joyce Ml gaard had contact directly with
16 M . Fainstein with Federal Justice, this was right
17 around the time of the Guy Paul Morin DNA matter,
18 and di scussions were held directly between the
19 M | gaards and Federal Justice about getting DNA
02:56 20 testing done. Do you know if you would have been
21 aware of that at the time?
22 A | don't know. | don't recall having any
23 invol vement in that.
24 Q Okay. And so -- and | had nmentioned this earlier,
02:56 25 and | think you agreed, it appears that there were
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two -- that you were doing your DNA -- or you were
considering DNA steps. At the same time, perhaps
unbeknownst to you, Federal Justice |awyers were
al so | ooking at the same steps, but they had the
exhibits; correct?
Correct.
And so here:
"At the termnation of this project, our
Forensic Lab ... had not yet reached the
stage where they could conduct an
analysis of the exhibits..."
And you go on to review, if you are going to do
it, authority fromthe Supreme Court is required,
and then:
"l spoke with M. MCrank and he asked
me to speak with the Lab and ascertain
when they could do the analysis. M .
Gaudette advises they could do the test
as early as late March 95 but would
prefer to wait until at |east the summer
because of the high profile nature of
this case.
| contacted M. MCrank and
we both feel that our investigation

woul d not want to be responsible for
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1 pushing the Lab into a process that may
2 ruin the possibility of success |ater
3 on. For that reason, we feel we should
4 wait until the Lab is comfortable in
0257 5 perform ng the test.
6 The other matter here is the
7 fact that we will be meeting with M.
8 Wbl ch shortly. During that meeting we
9 can indicate to himthat the testing
02:;57 10 procedure can |likely be done in this
11 summer and that we will be asking for
12 himclient's approval to performthe
13 test.
14 Both McCrank and | are of the
02:;58 15 view that we should pursue DNA testing
16 on this file and once the Lab is in a
17 position to do it we should proceed.”
18 And we're preparing for a nmeeting with M. Wl ch.
19 So | take it fromthat that in early 1995 it
02:58 20 | ooks as though a neeting with M. Wblch is
21 pl anned to discuss the report and that you
22 believe the DNA testing issue will come up in
23 your meeting with M. Wblch?
24 A Yes.
02:58 25 Q And is that the purpose then of resurrecting the
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1 DNA issue, in that in meeting with M. Wl ch you
2 expected it to come up?
3 A "' m not certain of that. That could be a reason.
4 ' m not certain of that though.
0258 5 Q Do you recall then why in February of 1995 you
6 woul d be concerned about DNA testing when your
7 report was conpl eted?
8 A "' m not aware of any other reason why we woul d be.
9 | just don't have specific recall of how this came
02:;58 10 about .
11 Q If we can then go to 061808, and this is a letter
12 April 21, 1995 to you from Ron Fainstein, and it's
13 dated April 21, '95, if we can go to the next
14 page -- sorry, go to 061811 -- and this is a
02:59 15 letter fromthe RCMP |lab to M. Fainstein and
16 you'll see here a reference, the RCMP lab is
17 reporting to M. Fainstein regarding a:
18 "...letter of Feb. 21, 1995 from M.
19 M| gaard's |lawyers (directed to your
02:59 20 office)..."
21 About DNA testing, and what other docunents and
22 ot her evidence show is that on February 21, 1995
23 M. MIlgaard's |awyers wrote to M. Fainstein
24 about embarking on sonme new DNA testing, and
03:00 25 again, it |ooks as though M. Fainstein is
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1 informng you of that in April of '95; is that

2 correct?

3 A Yes.

4 Q And then if we can go to 061809 of this document,
0300 5 and this is your nmeno to file regarding DNA

6 testing, it indicates you called Fainstein and

7 | earned of the followi ng and tal ks about a

8 February 6th:

9 "...Fainstein received a call from Greg
03:00 10 Rodden, Ml gaard's | egal counsel. At

11 that time Rodden was enquiring about

12 havi ng tests conpleted on the Ml er

13 exhibit. The call coincided with the

14 exoneration by DNA of Morin in Ontario."
0301 15 And then Fainstein went on to provide you with

16 comment ary about the discussions he had had with

17 the M| gaards and other experts; is that correct?

18 A Yes.

19 Q It would appear that your involvement then in the
0301 20 DNA testing, | think after this meno | don't think

21 there's much further, it would appear that M.

22 Fai nstein then, along with the M| gaards and their

23 counsel and experts proceeded on with the DNA

24 testing; is that right? Do you recall having nuch
0301 25 further involvenment, other until 1997 and the
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warrant, do you recall having nmuch involvement, or
any?
| don't recall having any, no.
And so it appears at this point, April, 1995,
Federal Justice |lawyers and David M| gaard's
| awyers and perhaps Saskatchewan Justice to a
degree and your |ab, the RCMP | ab, Federal Justice
starts to carry the ball in pursuing the DNA
testing. Was that your understanding?
Yes, it was.
And you did not have any direct involvement after
t hat other than July when you are asked to swear
t he warrant?
Correct.
Or pardon ne, the information. Go to 033291.
This is a letter of M. Wlch April 27th, 1995 to
the then M nister of Justice Ned Shillington and
this is a letter asking for an inquiry, and then
if we can scroll down, talking about -- 1 think
M. Shillington had earlier referred to your
investigation, but M. Wl ch wites about:
"The Royal Canadi an Mounted Police -
their investigation was clearly not an
inquiry. What is interesting is that at

t he begi nning of same, | advised
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1 | nspect or Sawat sky that once he has
2 gat hered the information, | wish to sit
3 down and go over it with himto have
4 some input as to what | think m ght be
0303 5 possi ble errors or Avenues to follow.
6 He advised nme that that would be fine
7 and | even wrote to him |l ater on asking
8 hi m when | woul d get the opportunity.
9 In spite of that the report was
03:03 10 concl uded without nmy chance to review
11 same, and even to this date |I don't know
12 what is in the investigation."”
13 Did you agree with M. Wl ch that after you had
14 gat hered the information, you would sit down with
03:03 15 him go over it with himand et him have input
16 as to what he thought m ght be possible errors in
17 your investigation or avenues to follow?
18 A No, |I don't recall making that commtment. As I
19 i ndi cated before, | do recall making a conmm t ment
03:.04 20 that | would nmeet with himat the end of the
21 investigation and provide himw th the results.
22 Q But not for the purposes that he says in this
23 letter; is that correct?
24 A Correct.
03:04 25 Q And then he says:
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1 "Seven or eight nonths ago, pursuant to
2 communi cation with Inspector Sawatsky a
3 meeting was arranged apparently for us
4 to be informed as to what information
0304 5 was gat hered and to have sone input, but
6 the meeting was postponed at your
7 Department's request. W have indicated
8 that our willingness to meet on
9 relatively short notice, and we from
03:04 10 time to time receive comunications from
11 | nspect or Sawat sky that he is still
12 attenpting to arrange a nmeeting."
13 And was that in fact the case?
14 A | believe at the time that's an accurate
0304 15 recoll ection.
16 Q And then 061937, this is a June 30, 1995 meno, |
17 think this is Sergeant Dosenberger's reference to
18 Kathy Hi |l man-Weir, who | think is from
19 Saskat chewan Justice:
03:05 20 "...telephoned to discuss arrangenents
21 for a meeting with M. Wl ch. She says
22 it is up to us to contact Wl ch and
23 arrange. She is not sure whether or not
24 if the DM will participate - probably
03:05 25 not . "
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1 And then down at the bottom and | think this is

2 M . Dosenberger's comment:

3 "I asked Shelley to call Wblch's office.

4 She did so and Wbl ch stated he was not
03:05 5 avai l abl e the week of the 10th July

6 because he'll be in Newfoundl and. Next

7 week is very rushed and it is necessary

8 to confirmwith Greg Rodin first. He

9 asked about where the meeting will take
0305 10 place - | told her W nni peg or Regina -

11 | atter being our reference. Wl ch

12 i ndicated to Shelley that he thought

13 Al berta and that we woul d be paying the

14 shot ! | told her we would not be paying
0305 15 and to convey this to him during the

16 next contact..."

17 Do you know if that became an issue in setting up

18 the meeting, as to who was going to pay for --

19 A | don't recall that it happened before, but
0306 20 certainly we would have traveled to W nni peg at

21 our expense to meet with him If the decision had

22 been made to meet with him we woul dn't have

23 worried about the cost.

24 Q And then again 061884, this is a July 4th, '95
03:06 25 letter fromyou to M. Wbl ch about the neeting
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1 i ndicating that you are open to neet to outline:
2 "...our findings into the allegations of
3 wr ongdoi ng which emerged from our
4 meeting with him 92-11-26. W are
0306 5 prepared to follow through on this
6 commtnment and | am writing to ascertain
7 when this can be done.
8 It is my understandi ng that
9 Saskat chewan Justice plan to make our
03:07 10 report public very soon and accordingly,
11 we woul d prefer to meet as soon as
12 possi bl e. If you can arrange your
13 schedul e, we would be prepared to travel
14 to Wnnipeg later this week."
03:07 15 And so this would have been what you sent to M.
16 Wbl ch?
17 A Yes.
18 Q And you talk here about the comm tment that you
19 made to meet with him Was this letter to follow
03:07 20 up on that commtment to get back to him and share
21 the information with him?
22 A Exactly, yes, that's what it was for.
23 Q Do you recall if your commtment to himwas to
24 give himthe results of the information before
0307 25 they were made public or just to give himthe
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1 i nformation?
2 A To give himthe results of our investigation.
3 Q Was it --
4 A Before they were made public, yes.
0307 5 Q Pardon nme?
6 A Before they were made public.
7 Q And that's what you had originally discussed with
8 hi n?
9 A Yes. | don't know if | necessarily discussed the
0307 10 timng, but ny original commtment to him was that
11 at the end of our investigation we would provide
12 himw th the results.
13 Q Right. And | guess -- | think what you are saying
14 is, as you said you would give himthe results,
03:08 15 but did your comm tment include to do so before
16 t hey were made public or just at the end of your
17 i nvestigation?
18 A | believe just at the end of the investigation. I
19 don't think there was any di scussion about before
03:08 20 they were made public.
21 Q And so on July 4, 1995, would this letter then be
22 to try and arrange a meeting for you to neet the
23 comm tnment then that you made to him?
24 A Yes, and | should add that, | mean,
03:08 25 notw t hstanding that | don't recall making that
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1 comm tnment, | believe that he should have been

2 given the results before they were made public and

3 | believed that all along.

4 Q Okay. If we can then go to 061885, | think this
03:08 5 is M. Wilch's letter back -- go to the next

6 page -- to your letter, and | think this is where

7 M. Wolch is expressing concern about waiting and

8 t hen now being told that the meeting has to happen

9 fairly quickly, it says:
0309 10 "It is totally frustrating and |I am

11 advi sed on even date that we should neet

12 this week to review the report. | am

13 al so advised that | may not review

14 anything in advance to prepare nyself
03:09 15 and to refresh nmy menory regardi ng these

16 matters. "

17 Was there a request by M. Wl ch to read the

18 report before you met with himor to have

19 somet hing in advance that he could read, or do
03:09 20 you recall ?

21 A You know, |I'm sorry, | don't recall whether there

22 was a discussion with him about that. He must

23 have got it from sonmewhere, but | don't recal

24 havi ng a di scussi on.
03:09 25 Q And then on the next page, M. Wbl ch says:
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1 "It is becomng quite obvious to ne that

2 the Government is not really interested

3 in who nurdered Gail MIler or David

4 M |l gaard's guilt or innocence but rather
0309 5 is nore interested in saving noney and

6 enmbarrassnent. Putting a favourable

7 spin on your report is far nore

8 i mportant than getting to the truth."”

9 | appreciate that that comment is, at |east in
0310 10 part, about the governnment, but what is your

11 response to that as far as your role is

12 concerned, M. Sawatsky?

13 A You know, | guess | sort of |look at this much |ike

14 | did the nmedia release, | think there comes a
0310 15 poi nt where you don't really pay a whole |ot

16 attention to comments |ike that. | really

17 didn't -- it didn't cause me a | ot of concern. So

18 what sort of thing.

19 Q And 061941, and this appears to be a continuation
03:10 20 report around July, "'95, July 12th, and this is

21 about when the report would be made public, and:

22 "The question arose should we the Force

23 be maki ng any statenments concerning the

24 report. It was decided that should
0311 25 anyone ask the follow ng would be
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1 provi ded. "

2 And you go through providing information.

3 "It was al so decided that should any

4 al | egati ons be made by the M | gaard side
0311 5 then we woul d rebut that specific

6 al |l egations based on the report."

7 Did you anticipate that once the report was

8 rel eased, that you would be criticized in the

9 media by the M| gaards?
0311 10 A Yes, | think we were certainly prepared for that,

11 and this piece of correspondence is from a

12 Cor poral Hoeft who was the media relations person

13 and | think he was seeking sonme guidance here as

14 to -- and probably confirm ng some di scussions we
0311 15 had about how the RCMP would respond to medi a

16 i nquiries.

17 Q Go to 061941 -- sorry, 061944. We' re now j unpi ng

18 ahead to February 29, 1996. | think just on the

19 chronol ogy, the report was released in July of
0312 20 '95, your 250 page report m nus sonme confidential

21 exclusions, but here it's February 27, '96, you:

22 "...received a call from M. Feinstein.

23 The issue of perform ng a DNA

24 test on Gail MIller's panties has again
0312 25 surfaced and he wi shed to discuss our
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1 views on having it done. | informed

2 Fei nstein that we were still of the view

3 t hat our investigation was a "search for

4 the truth" and that the testing should
0312 5 be done if possible.

6 He stated that there was

7 di scussi ons ongoi ng between our Dr.

8 Fourney ... and M. Bl ake, one of the

9 | eadi ng USA experts. The discussions
0312 10 i nvol ve the nost appropriate method to

11 use when the test is done.

12 Feinstein felt that due to

13 the fact we may get an opportunity to

14 conduct the test we should |ook at all
03:13 15 the possibilities and wondered if we

16 should test the man who was out with

17 Gail MIler the night before she was

18 mur dered, Dennis Elliott. He is of the

19 view that if the test elim nates
03:13 20 Ml gaard it may be of benefit to

21 identify the depositor.

22 We certainly are not | ooking

23 at any other suspects but for

24 elimnation purposes this nmay be
0313 25 wort hwhile."
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1 And again, do you recall this discussion?
2 A Yes, | do.
3 Q And so what would be the purpose of getting Dennis
4 Elliott's -- testing Dennis Elliott?
0313 5 A Well, | think there was a suggestion that perhaps
6 Gail MIler could have had consensual sex perhaps
7 some period of time before the rape/nurder and
8 that we were aware that M. Elliott had been with
9 her either the night before or two nights before,
03:13 10 "' mjust not certain which, and that | think M.
11 Fai nstein's contention was that perhaps the
12 analysis may identify an unknown donor and that
13 this may help to clarify or elimnate the need to
14 go any further because it could be that if the
0313 15 donor wasn't M. Ml gaard, then perhaps it could
16 have been M. Elliott, and | think we suggested
17 several times throughout the report that the stain
18 could have come from a consensual sex partner or
19 from the victim herself.
03:14 20 Q And then here it appears that M. Fainstein -- is
21 it fair to say that the Federal Justice Depart ment
22 asked you to go out and get M. Elliott to get a
23 sanple for DNA testing?
24 A Yes.
0314 25 Q And woul d that have been at the direction of M.
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1 Fai nstein then?

2 A Yes.

3 Q It says here, "We certainly are not |ooking at any

4 ot her suspects..." Wuld that include -- where
0314 5 did M. Fisher fit in at this time?

6 A Well, at this time, as | indicated before, our

7 investigation was conplete and our results were as

8 stated, we didn't have any reason, found no

9 evi dence during our investigation that would cause
03:14 10 us to believe M. Fisher was responsible at that

11 time and | think this, I'"'msimly suggesting here

12 t hat al though there are no other suspects, it's

13 possi ble that there could have been a consensual

14 partner and therefore, to me, this procedure made
03:15 15 sense.

16 Q If we can go to 036217. And this is a briefing

17 note of June 3rd, '97. And, just for the record,

18 | think it was July, early July 1997 that Gail

19 MIller's clothing and samples from M. M| gaard,
0315 20 M. Fisher, and M. Elliott were sent to Engl and,

21 so this would be the nonth prior, and this is a

22 briefing note relating to upcom ng DNA testing; is

23 t hat correct?

24 A That's correct.
03:15 25 Q If we can go to the next page, and so this is the
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1 briefing note with the background, if we can go to
2 t he next page you say here:
3 "During the project Flicker
4 i nvestigation, our investigators
0316 5 researched the feasibility of having our
6 Forensic Lab DNA type the small
7 remai ni ng portion of the original stain.
8 In consultation with Dr. Fourney of our
9 Forensic Lab in Ottawa, we were advised
03:16 10 that the DNA science had not progressed
11 to the degree where our Lab personnel
12 felt an analysis of the small remaining
13 portion coul d/should be undertaken."
14 And t hen:
03:16 15 "DNA testing has continued to
16 be an issue between our two |evels of
17 Justice and M. Ml gaard's counsel and
18 both sides have continued to revisit the
19 feasibility of having DNA typing
0316 20 conducted on the remaining portion of
21 the stain on the panties which were
22 seized fromthe MIler murder crime
23 scene. "
24 Scroll down. It says:
03:16 25 "An agreenent has been reached anongst
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1 the | evels of Justice and M| gaard's
2 counsel for the DNA analysis to be
3 conducted in an independent | aboratory
4 in Cornwall, England. The results of
0317 5 this scientific exam nation are expected
6 in md-July 1997."
7 And so | take it you would have been informed by
8 sonmebody in early June 1997 that an agreenment had
9 been reached to have the garments tested?
03:17 10 A That's correct.
11 Q Do you know what went on from early 1995 to
12 m d- 1997 to explain why it took that amount of
13 time to arrange for the garments to be tested for
14 DNA?
0317 15 A | didn't know at the time and, you know, | was
16 busy working on other matters so this probably,
17 you know, was something that | wasn't actively
18 i nvol ved in. | do know, now, a little bit of
19 background. |*ve | earned that there was sone
03:17 20 di scussion going on about the technique to be
21 used, or somet hing. Ot her than that, | don't know
22 anything nore about it.
23 Q And would it be correct to say, M. Sawatsky, that
24 -- or did you view it as your responsibility, from
0317 25 1995 to 1997, to be carrying the ball in getting
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1 the DNA testing done, or was that the Department
2 of Federal Justice |awyers?
3 A That's correct, it was the Departnment of Justice
4 federal |awyers in nmy view.
0318 5 Q And then you say here:
6 "Current Status:
7 Police investigators have
8 never maintained that the stain in Gail
9 MIller's panties cane fromthe killer."
03:18 10 And can you just, | mean | can go through all of
11 this, I"'mjust wondering if you can el aborate on
12 t hat point?
13 A Yeah. | think that there was -- there -- we,
14 t hr oughout our investigation there was al ways sone
03:18 15 uncertainty that there was other possibilities for
16 the stain being in the panties than that they came
17 fromthe killer. Certainly, you know, one would
18 have a reasonably strong belief that there is a
19 strong possibility the stain did come fromthe
03:18 20 killer, but | think we wanted to be alive to other
21 possibilities.
22 Q Okay. And then you go down and explain the four
23 possibilities:
24 "1. Gail MIller engaged in consensual sexua
0318 25 relations with an unknown person prior
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1 to the murder and the stain originated
2 from that person.
3 2. The origin of the stain is a bodily
4 secretion fromthe victim herself.
0319 5 3. The stain is fromthe person responsible
6 for the murder (David M| gaard)
7 4. The stain is from an outside source.”
8 And would that be -- |I'mjust wondering; did you
9 consi der the possibility that it would be from a
03:19 10 perpetrator other than David M | gaard?
11 A And | think number 4 says:
12 "The stain is from an outside source."
13 Q Okay.
14 A | think that would be that consideration.
0319 15 Q And then you say:
16 "The exam nation of this exhibit could
17 result in three findings:
18 1. I nconcl usive results due to
19 contam nation ...",
0319 20 and:
21 "This result would end the issue for
22 both sides in this matter."
23 Who are 'both sides' there?
24 A Both for the M| gaard side and for the Fisher
03:19 25 Si de, because we were left with it was one of the
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1 t wo.
2 Q Okay. And t hen:
3 "2. DNA typing reveals that David M| gaard
4 is the donor.
0319 5 This would Iink David M| gaard
6 conclusively to the murder of Gail
7 MIler. However, when | intervi ewed
8 M. Wolch he told me he is prepared to
9 argue exhibit contam nation and
03:20 10 tanpering if the results show David
11 M |l gaard is the donor of the stain on
12 t he panties.”
13 And is that something that M. Wl ch told you?
14 A Yes, it is.
0320 15 Q And:
16 "3. DNA typing determ nes the DNA present is
17 not from David M| gaard."
18 And you say:

19 "I would expect a strong statement of
03:20 20 M | gaard's innocence fromthe interested
21 parties. However, it is inmportant to

22 keep this matter in perspective. Police
23 i nvestigators have never claimed the
24 stain in the victims panties is from
0320 25 the killer; a negative DNA anal ysis does
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1 not prove that Ml gaard is innocent."”
2 Can you just el aborate on that?
3 A Yeah, and what | think I was trying to suggest
4 there is during the investigation there were any
0320 5 nunber of theories advanced and of course, you
6 know, because we didn't -- we weren't intimte
7 wi th what happened that day as far as the victim
8 was concerned there was theories advanced that it
9 could have been someone else, there could have
03:20 10 been two people involved, the stain may have been
11 contam nated, may have come from somewhere el se.
12 So I think I was trying to suggest that that's not
13 necessarily an exoneration, but it could be, sort
14 of thing.
0321 15 Q So if the DNA had matched Dennis Elliott, would
16 t hat have exonerated David M| gaard --
17 A No, it would --
18 Q -- in your view?
19 A No, it would not have.
0321 20 Q If we could then go to 036212. Sorry, no, if we
21 can skip ahead, 068588, please. And this is a
22 July 3rd, 1987 fax, | think is this from you, can
23 you tell, sending a copy of the draft warrant?
24 A No, it's from A division, which is Otawa, so it
0322 25 woul d be from an investigator in Ottawa to me.
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1 Q And 1'Il go through sonme of these documents but |
2 think, in early July 1997, did the Federal Justice
3 | awyers go to the RCMP and ask the RCMP to swear
4 an information for an warrant to seize, | think it
0322 5 was Larry Fisher's blood that was being held by
6 themin Ottawa?
7 A Yeah, | think there were a nunmber of exhibits from
8 M . Fisher being held. But yes, the warrant was
9 to seize material that the RCMP | ab had, DNA
0322 10 material the RCMP | ab had on Larry Fisher.
11 Q And then, if we can go to 061913, and can you
12 tell -- did you get any, can you tell us how you
13 became aware that Federal Justice |awyers were
14 seeking to have you swear an information for a
0322 15 warrant related to this DNA testing?
16 A "' mnot sure if | was alerted through a phone cal
17 or whether it was the preceding piece of
18 correspondence that indicated that when they sent
19 out the material they wi shed to have me swear.
03:23 20 Q And were you involved in the details and the
21 negoti ations and the planning as to what was to
22 happen with the DNA around this time?
23 A No, | was not, | was not involved at all in --
24 up -- fromthe point we tal ked about a few m nutes
0323 25 ago up until this point.
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1 Q So it looks like, in early '95, you had

2 di scussions with M. Fainstein about what he was

3 doing; | think in '96 he asked you to go get

4 Dennis Elliott's blood, which you had people do;
0323 5 and then in "97, in July, you got a call or sone

6 information from them asking you to swear an

7 information, is that right?

8 A That's right.

9 Q And "1l go through this with you, but what was
0323 10 your initial reaction, were you -- to the request?

11 A This was a -- this particul ar piece of

12 correspondence?

13 Q No, just the request fromthemto swear the

14 information, and I will go through --
03:23 15 A Well, | guess | was a little bit surprised, and

16 for a number of reasons. | didn't believe that I

17 was the right person to swear that information.

18 Q And why was that?

19 A Well | guess it's something that we'll get into in
0324 20 more detail as the correspondence, but it meant,

21 in my view, opening another investigation into the

22 guilt or innocence of M. Fisher, and | didn't

23 believe that it was our responsibility to do that.

24 | also believed that, before any work was done to
0324 25 determne if Fisher was the donor, that M| gaard
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1 needed to be elimnated. And | suppose there's

2 probably a couple of other reasons that 1'1l]I

3 certainly get to as we progress through this

4 mat eri al .
0324 5 Q Sur e. Just on the first point, did you know why

6 Federal Justice was comng to you to get the

7 warrant signed as opposed to doing it themsel ves,

8 or to get the information sworn?

9 A | wasn't sure why they were comng to nme but it
0324 10 sort of seemed to nme -- and, you know, | know that

11 there are differing views on this -- but it sort

12 of seened like a little bit of a fishing trip or a

13 shortcut, and | think I maintained throughout that

14 you take it a step at a time, you elimnate one
0325 15 and then you move on to see if you've got

16 information or grounds to go on to the next one,

17 not just throw everybody into the m x and, if one

18 doesn't work out, then go to the next one.

19 Q And so do | understand your view, at |east from
0325 20 t he docunents, to be that your view should be

21 first to test David M| gaard, and if he was

22 elimnated as the donor of the semen, then you

23 could | ook at Larry Fisher?

24 A Yes.
0325 25 Q Or then there m ght be a basis?
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1 A Yes, and Dennis Elliott would probably be in the
2 m x there somewhere as well, because if the stain
3 was not Ml gaard's then they would certainly want
4 to elimnate Dennis Elliott.
0325 5 Q Was he a suspect, though, Dennis Elliott?
6 A He was not, no, but his, as you recall, his DNA
7 had been provided so that he could be | ooked at as
8 wel | .
9 Q And | think, in this Email, you respond here that
0325 10 t hose -- you talk about your investigation, and
11 however :
12 "Those issues surrounding the manner in
13 whi ch the Police and Sask Justice
14 handl ed the original investigation and
0326 15 trial, not the guilt or innocence of
16 M | gaard. However, because the two
17 i ssues are closely intertwi ned we were
18 able to determne certain facts about
19 M | gaard and Fisher. Bottom | ine, no
0326 20 i ndi cation of any wrongdoi ng by
21 Saskat oon Police or Sask Justice as well
22 as a solid belief that Ml gaard is
23 responsi ble for the murder and Fisher is
24 not. Saskatoon Police are the
03:26 25 department with Jurisdiction and should
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1 be the ones to determne if anyfurther
2 i nvestigation is necessary. This
3 morning | spoke with Chief Scott and he
4 agrees with that position. | spoke with
0326 5 M . Fainstain yesterday and he views
6 this as an extension of the Sec 690
7 (clemency) process. | view it as a step
8 into a new investigation, which is
9 clearly the call of Saskatoon "
03:26 10 police department. And would that be an accurate
11 summary of at |east part of your views at the
12 time?
13 A Yes.
14 Q And am | correct here at this time, in July of
03:27 15 1997, your view is that, number one, you did an
16 investigation into crimnal wrongdoing, and in the
17 course of that you gathered certain facts about
18 guilt or innocence and conclude, | think as you
19 say, that M | gaard:
0327 20 " a solid belief ... Mlgaard is
21 responsi ble ... and Fisher is not.";
22 correct?
23 A Correct.
24 Q Number two, you are saying "testing DNA to
0327 25 determ ne who killed Gail MIller is a matter
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that's the jurisdiction of the Saskatoon police,
part of the admnistration of crimnal justice";
is that fair?
That's fair.
And that "if you want to get information, to
gat her information to determ ne who killed Gai
MIller, the Saskatoon police are the police --
peopl e who should be involved in the steps to
gat her that information"?
That's correct.
And M. Fainstein got back to you and said he
viewed this as a continuation of the Section 690
process, and you disagreed with himon that; is
that fair?
That's fair.
And you say:
"2. If not, is Sask PD actively

i nvestigating?"
You say:

"This is Saskatoon "
police department's:

" call and as | nmentioned there are
no grounds to believe Larry Fisher is

responsi bl e. In fact, the original 1969

i nvestigation surfaced many persons who
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1 could be suspects, Fisher not being

2 among them "

3 And can you el aborate on that?

4 A | think, at the very outset of the investigation,
0328 5 there were a number of possibilities that were

6 expl ored before the police sort of settled on M.

7 M | gaard as being responsi bl e.

8 Q And then you go on to say:

9 "What is the role of the Sask. DQOJ in
0328 10 this matter? Should they not be

11 i nvol ved/ consul ted? Does Fainstain know

12 sonmet hing that we or Sask. ..."

13 police department:

14 "... should know and if so, why does he
0328 15 not turn over the evidence to those

16 responsi ble for the investigation?"

17 And, again, can you el aborate on that?

18 A Yes. | think the question being asked of nme

19 there -- and | should just put this into context.

20 This is an Email from

21 | nspect or Ghysl ai ne Clenent, who was one of the

22 readers in our crimnal investigation area in

23 Ottawa, and obviously she's trying to gather sonme

24 information for senior managenent of the RCMP to
0329 25 respond to any questions that may come their way.
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1 So these questions would be designed to try and
2 get some background, so my answers here were to
3 try and assist them in understandi ng what was
4 goi ng on.
0329 5 So | think her question is a
6 | egitimate one in wondering what, because the
7 adm nistration of justice usually falls to the
8 Attorney General in the province, | think she was
9 sinmply saying "what is the role of Saskatchewan,
03:29 10 t he Departnment of Justice in Saskatchewan on this
11 matter"”, and then | responded to her.
12 Q And again, just so that we're clear, the numbered
13 par agraphs in the Email would be her questions to
14 you and what follows are your answers?
0329 15 A That's correct. What | did was sinmply brought up
16 her Email and then typed in my answers underneath
17 her questi ons.
18 Q And so is the question she is asking you "why are
19 t he Federal Justice |awyers doing it and not
0329 20 Saskat chewan Justice and the Saskatoon City
21 Police?"
22 A Yeah, | think what she is doing is trying to
23 confirm what is the involvement of the Attorney
24 General and Saskatchewan -- and Saskatoon Police
0330 25 Service in this matter.
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1 Q And was that a concern that you had, as to why
2 they weren't doing it instead of Federal Justice
3 | awyer s?
4 A Well it's certainly something that | wondered
0330 5 about because, you know, | think furthering an
6 investigation and | ooking into another crimna
7 prosecution does, constitutionally, fall to the
8 Attorney General .
9 Q | see it's 3:30, M. Conmm ssioner. | can indicate
03:30 10 for M. Sawatsky and the others |'ve got a, about
11 four or five documents |left just on this DNA
12 i ssue, and then some questions for M. Sawatsky on
13 Police Comm ssion matters. | hesitate to guess
14 how long it would be Monday, 'not |ong', how's
03:30 15 t hat . | understand -- pardon me, Tuesday. I
16 understand we are back here Tuesday at 1:00, so
17 certainly, no later than 2:00 counsel should be in
18 a position to exam ne M. Sawatsky on Tuesday.
19 COMM SSI ONER Mac CALLUM: Okay. Thanks.
03:31 20 (Adj ourned at 3:31 p.m)
21
22
23
24
25
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