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1 Transcri pt of Proceedings

2 (Reconvened at 9:03 a.m)

3 COMM SSI ONER Mac CALLUM: Good nmor ni ng.

4 ALL COUNSEL: Good mor ni ng.

5 MURRAY SAWATSKY, conti nued:

6 BY MR. HODSON:

7 Q Mor ni ng, M. Sawat sky. If we could bring up the

8 report 023167, and go to page 242, is where we

9 left off. And just a couple remarks before we
09:04 10 start this nmorning. | think yesterday,

11 M . Sawat sky, when we started, you and | were

12 literally on the different pages on a couple of

13 areas, | think you had your paper report and | was

14 referring to matters on the screen, and | think
09:04 15 there was a couple of areas where, particularly

16 related to Father Murphy, that you were | ooking at

17 a different area than | was asking. So | think

18 we've clarified that and we'll try and get with

19 what's on the screen.
09:04 20 The second thing, and |

21 covered this back in June when you started your

22 evidence but | think it's worth repeating with you

23 here, a couple things. Number one, | think you

24 told us that, let's go back to the tinme you did
09:04 25 this investigation, 1992 to 1994 -- and | don't
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1 think there's any dispute about this -- nunber

2 one, your people did not have the DNA results with

3 respect to Larry Fisher, correct, those came in

4 19977
09:05 5 A That's correct.

6 Q Two, you did not have the benefit of a conviction

7 of Larry Fisher?

8 A Correct.

9 Q And you did not have the benefit of the Government
09:05 10 of Saskatchewan acknow edging David M| gaard to be

11 factually innocent; correct?

12 A Correct.

13 Q So at the time that you people are doing this

14 investigation, from 1992 to 1994, is it fair to
09:05 15 say that David MIlgaard's guilt or innocence was,

16 at a mnimum uncertain?

17 A Yes.

18 Q And, as well, | think you told us that you put

19 some weight on the Supreme Court of Canada
09:05 20 reference decision, and in particular their

21 statement that David M| gaard had the benefit of a

22 fair trial; is that correct?

23 A That's correct.

24 Q And that, even though his conviction was set aside
09:05 25 and then the charges stayed, | think you told

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36268

1 us -- please correct nme if I'"'mwong -- but the

2 fact that he had been convicted and the Supreme

3 Court said what they said in April of 1992

4 i nfluenced your thinking and the thinking of your
09:05 5 of ficers and your approach to the matter; is that

6 fair?

7 A | think that's probably a fair comment.

8 Q Yeah. And so | will try, and | have tried in

9 aski ng you questions about what you did in 1992 to
09:06 10 1994, to try and put the questions on the basis of

11 what i nformation you would have had at the tine,

12 and to try not to say "okay, with what we now

13 know", because didn't know what we now know back

14 when you did your investigation; is that correct?
09:06 15 A That's correct.

16 Q And | appreciate, M. Sawatsky, that there wl

17 be, and has been, sonme debate about -- and would

18 you agree with this -- from 1992 to 1994 when you

19 did the investigation, this uncertainty about
09:06 20 David Ml gaard's guilt or innocence, there were

21 peopl e that strongly advocated his innocence;

22 correct?

23 A Correct.

24 Q In particular M. Wl ch, for exanple, --
09:06 25 A That's correct.
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1 Q -- Ms. Mlgaard? So there was a group of people
2 that strongly asserted, based for a nunber of
3 reasons, that he was innocent; correct?
4 A Correct.
0906 5 Q The Supreme Court of Canada did not, did not make
6 that finding at the reference, did not find himto
7 be probably innocent for reasons stated in their
8 deci sion; correct?
9 A Correct.
09:07 10 Q And that was sonmething you knew?
11 A That was something | knew, correct.
12 Q And, as well, is it fair to say that on the other
13 side of the equation there were people who had
14 strong views about his guilt?
09:07 15 A That's correct.
16 Q And that being David M| gaard's guilt. And
17 simlarly with Larry Fisher, you would have people
18 on both sides of that fence as well, sonme thinking
19 he was guilty, sonme people thinking he was
09:07 20 innocent; is that fair?
21 A That's fair.
22 Q And then, as police officers, tell us what tools
23 or what do you rely upon, | guess, on the question
24 of guilt or innocence at the tinme? 1Is it the
09:07 25 information that you have, or can you just
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1 el aborate on what, as investigating officers at
2 the time what influences your thinking on that
3 matter then?
4 A Well | think, in this particular case, our
0907 5 t hi nking was influenced by the entire
6 investigation itself, and at the investigation --
7 the end of the investigation we were able to draw
8 concl usi ons about the evidence that we had been
9 able to obtain. Granted, there were areas where
09:08 10 we tried to probe where we perhaps weren't able to
11 get, you know, full evidence, but at the end of
12 the investigation we drew a number of concl usions
13 based on the evidence that we had before us.
14 Q So, in approaching the question of guilt or
09:08 15 i nnocence of David M| gaard or Larry Fisher back
16 in "92 to '94 in the absence of the DNA, would it
17 be correct to say that you would be influenced by
18 the informati on you gathered, the information that
19 was presented on both sides of the argument, and
09:08 20 basically what you investigated, that would
21 ultimately influence your thinking and the
22 t hi nki ng of your investigators?
23 A That's correct.
24 Q And, on that, you've told us | think back in June
09:08 25 t hat al though this is your report in the sense
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1 that it was a report on behalf of, | think, a

2 group of 10 or 12 investigators; is that right?

3 A That's correct.

4 Q And | think you told us that this would represent
09:08 5 the collective thinking of all of the officers

6 i nvol ved?

7 A That's correct.

8 Q If we can just go back, | think where we |eft off,

9 we were dealing with issues on Ron Wlson's -- on
09:09 10 t he question of your investigation as to whether

11 or not the police intimdated Ron Wl son to lie.

12 And if we can just go to the next page, and |

13 think this is where we, and we've dealt with this

14 in detail yesterday about the knife, but here's
09:09 15 your coment here where after -- I'msorry, if we

16 can just go to, sorry, the next page. And | think

17 this tal ks about the meeting with Inspector

18 Robert s:

19 "... picked out a knife from a group of
09:09 20 five, shown to himby Insp. Roberts. He

21 acknow edged it was simlar to the one

22 he saw in the car en route from Regi na

23 to Saskatoon. This being a reddish

24 brown col oured bone handl ed type paring
09:10 25 knife."
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1 And "1l ask you this in respect to this comment,
2 and | asked you a simlar question yesterday, but
3 what, if any, significance did you as an
4 i nvestigator put on the fact that somehow Ron
09:10 5 Wl son told Inspector Roberts on May 23rd he saw
6 a reddi sh-brown-col oured bone-handl ed type paring
7 knife in the car en route to Saskatoon when he
8 said a contradictory statenment to Detective Karst
9 t he day before when he was asked about a knife
09:10 10 and said "I don't think so, check at Chanps Steak
11 House"; do you recall what you made of that
12 di stinction at the tinme?
13 A Well | think that, certainly, there was a question
14 as to why this disclosure would be made. But |
09:10 15 think, in the absence of any indication that there
16 had been i mproper questioning by M. Roberts to
17 get this, you would accept it as a new piece of
18 i nformation.
19 Q And so, at the time, is it correct to say, '92 to
09:11 20 "94, the issue of whether or not David M| gaard
21 had a maroon-handl ed paring knife was an issue
22 t hat there was some uncertainty about?
23 A Yes.
24 Q And so that, if he did have the knife, then there
09:11 25 could be -- let me go through this again. I f he
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1 did have a maroon-handl ed paring knife in the car,
2 then it may well have been that |nspector Roberts
3 did nothing wong in getting that information from
4 Ron W I son because it's truthful ?
09:11 5 A That's correct.
6 Q On the other hand, if he didn't have a
7 mar oon- handl ed paring knife, is it fair to say
8 that it's more likely that Inspector Roberts may
9 have done sonmet hing inappropriate to get that
09:11 10 information from M. WIson?
11 A That's a possibility, yes.
12 Q And, again, are you telling us that, for reasons
13 you stated yesterday, because you didn't have the
14 charts, the interview notes, and because you could
09:11 15 not rely on what M. WIlson told you, is this area
16 basically fore -- closed off fromyou to find out
17 what happened in that meeting?
18 A Well we did have the benefit of the transcripts
19 from the Supreme Court, and also of an interview
09:12 20 of M. Roberts, where he basically confirmed what
21 he had told the Supreme Court. And, of course,
22 the finding of the Supreme Court was that there
23 had been no inmproper conduct on the part of the
24 police in interviewing the witnesses, so we did
09:12 25 have the benefit of that. Personally, | believe
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36274

1 that | would have found it helpful if I'd have had
2 more information from M. Roberts such as charts
3 to look at, his interview notes and those sorts of
4 t hi ngs, and those were not available to us.

09:12 5 Q Yeah. Did the fact that M. Roberts testified at
6 t he Supreme Court, and the findings of the Suprene
7 Court, then influence your thinking when you
8 | ooked at his conduct in his interviews with Ron
9 W Il son and with Nichol John?

09:12 10 A Yes, | think it did, to the extent that we
11 certainly didn't find any indication that he had
12 done anything wrong. And then of course, as |
13 mentioned a nmonent ago, we followed up that wth
14 an interview where he basically told our

09:12 15 investigators the same thing that he had said at
16 t he Supreme Court.
17 Q If we can just scroll down, again this sets out
18 what further information was added after the
19 | nspect or Roberts nmeeting, and | just want to

09:13 20 rai se a couple of points here. Let's contrast
21 these | ast two paragraphs. The |ast paragraph is
22 the information that -- where Ron W I son says
23 David Ml gaard told himin Calgary that he grabbed
24 a girl, tried to take her purse, he jabbed her

09:13 25 with a knife and put her purse in a trash can, and
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1 | think you'd have to agree that that is very

2 incrimnating evidence --

3 A Yes, --

4 Q -- with respect to David M| gaard?
09:13 5 A -- | agree, it is.

6 Q And al though it's not an eyewi tness account, if

7 it's to be believed, it's an adm ssion made the

8 next day that is fairly consistent with the crinme

9 scene, in other words the jabbing and the purse in
09:13 10 t he garbage can; correct?

11 A Correct.

12 Q And so | won't dwell on this point because | think

13 | ve covered it sufficiently with the knife and

14 ot her issues, but here what significance, if any,
09:14 15 did you place on the fact that this piece of

16 informati on was not given to Detective Karst by

17 Ron Wl son, or to others, before he went in to see

18 | nspect or Roberts?

19 A Well, again, this was a new piece of information
09:14 20 that came as a result of the interview with M.

21 Roberts so it, | placed the sanme value on it that

22 | did on the preceding conment you nmade, where it

23 woul d have been nice to have --

24 Q Yeah?
09:14 25 A --alittle bit more information about how that
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1 response canme about.

2 Q Let me just go back on this specific piece,

3 t hough. Two days earlier Ron Wl son says, May 21

4 in Regina |I think when he's tal king about when he
0914 5 says for the first time that "we got stuck" and

6 that "David left the car"” and that "this nust have

7 been the time when he commtted the nurder", okay,

8 that's what he told the police two days earlier;

9 woul d you not have expected himto say "and the
09:14 10 reason | know that is because David told nme the

11 next day that he had stabbed a girl"? Like in

12 ot her words that -- to try and understand what, |

13 guess, why it was that WIson was maki ng

14 adm ssions to the Saskatoon City Police, or to
09:15 15 Roberts, that he wasn't making to the Saskatoon

16 City Police when it appeared fromthe record --

17 and | think this is noted in your report -- that

18 t he Saskatoon City Police gave him every

19 opportunity and were pushing himto get as nuch as
09:15 20 t hey coul d?

21 A Yes.

22 Q Woul d you agree with that?

23 A | would agree with that. In fact, the police

24 interviewed himon a number of occasions, and
09:15 25 certainly there is no indications that their
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1 interviews weren't thorough and exhausti ve.

2 Q So let's just take this |ast point which Ron

3 Wl son now says he made up and is not true. I n

4 | ooking at trying to understand how it came to be
09:15 5 that Ron Wl son told Inspector Roberts that, or

6 told the police that after meeting with Inspector

7 Roberts, what was it that you and your people

8 consi dered or concluded about that? Now let's

9 just take the two scenarios. One would be if it
09:16 10 were true, in other words, if this |last conment

11 were true, and | think you've told us, well, then

12 maybe | nspector Roberts didn't do anything wrong

13 if he got the truth, but let's take the other side

14 where it's not true.
09:16 15 A And | really think one can ook at it both ways

16 because when you | ook at that statement, you may

17 wonder how it suddenly came about, whether it was,

18 you know, through inmproper questioning or

19 what ever, but at the end he does mention that he,
09:16 20 t hat he had told Nichol about that, so on one hand

21 you sort of look at it and say, well, 1 sort of

22 di sbelieve it, but on the other hand, there's

23 possibly an element of truth to that in that he

24 told someone else and you can confirmit by asking
09:16 25 t hat person, and quite often when a person wil
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1 lie like that, they don't then say | told someone
2 el se because that gives you the opportunity then
3 to go and question that person, so you could Kkind
4 of look at this statement two ways.
0917 5 Q So then when you | ook at that and have Nichol, and
6 Ni chol's statement is that she told Ron the
7 mor ni ng of the murder at the time, she told Ron
8 t hat she had wi tnessed it?
9 A That's correct.
09:17 10 Q | think the question was raised is why would M.
11 W lson tell her the next day something she had
12 already told himthe day before, and so that issue
13 there, you are famliar with that inconsistent --
14 or that i1issue between their two statements?
09:17 15 A | am Yes, | am
16 Q Again, let's just go back to Inspector Roberts for
17 a nmoment and the question is this, that let's just
18 take this last statement in Calgary and accept the
19 prem se that that's not true. Wuld it be your
09:17 20 view, sir, that -- what are the possible
21 expl anations as to how it would be that Ron
22 Wl son, after being interviewed by the Saskatoon
23 City Police on many occasions, does not give this
24 very incrimnating piece of information to the
09:17 25 Saskatoon City Police when pressed to do so, yet
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1 gives other incrimnating information, and then
2 after a session with Inspector Roberts gives this
3 new piece of very incrimnating information and
4 the prem se being that it's not true, what were
0918 5 t he possible scenarios that would give rise to
6 t hat ?
7 A Well, of course it's very difficult to say what
8 was in someone's mnd, but it could be that there
9 was somet hing planted there, that there was
09:18 10 I mproper questioning. It could be that W I son was
11 trying to be nore hel pful and thought "Il try and
12 provide, |I'Il provide nmore information that's
13 per haps not true. | guess there could be a nunber
14 of reasons why he would, you know, come out with a
09:18 15 lie or with something that's not the truth.
16 Q And in your investigation did you have sufficient
17 information to make any concl usi ons about what
18 happened in that room that may have given rise to
19 Ron W1l son's new information?
09:18 20 A No, we did not.
21 Q And then let's just contrast it with the paragraph
22 bef ore where one of the things that came out of
23 the I nspector Roberts' interview was the conpact
24 or cosnetic case being thrown out of the car and
09:19 25 t he evidence at trial from Cadrain and John
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36280

1 corroborated that, the fact that there was a

2 cosmetic bag or conmpact or whatever thrown out of

3 the car. M. Tallis testified that he was advised

4 by David M | gaard that that happened, so that to
0919 5 the extent that it's corroborated in those three

6 areas, if you accept that as being true, what do

7 you make of the fact that, or how do you, as an

8 investigator, in |looking at trying to figure out

9 what happened with Inspector Roberts when it
09:19 10 appears that some of the information, new

11 information gained after M. WIlson neets with

12 | nspect or Roberts may well be corroborated by

13 ot her facts? Do you foll ow?

14 A Yes, | do. | think what you are suggesting is
09:19 15 that some of the statements that were obtained we

16 were able to corroborate through other nmeans such

17 as you indicated M. Ml gaard had indicated to

18 M. Tallis, that there had been a conpact and it

19 had been thrown out the w ndow, and then the other
09:20 20 statement about jabbing with a knife was nore

21 difficult to corroborate; in other words, there

22 was no ot her evidence to support that, so what you

23 make fromthat is you place nore inportance or

24 more believability on the one statement than the
09:20 25 ot her .
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1 Q Okay. And then does one influence the other in

2 the sense that if you are | ooking at what happened

3 with Inspector Roberts, if one of the pieces of

4 new i nformation that came out is in fact
0920 5 corroborated, what does that tell you, if

6 anyt hi ng, about the other pieces of information

7 t hat you are investigating?

8 A Well, | guess it perhaps makes you think that it's

9 possi bl e that the other one is believable, but
09:20 10 still in the absence of anything to corroborate

11 it, it does make it nmore difficult to rely heavily

12 on it.

13 Q Ckay. If we can go to the next page and scrol

14 down here to this paragraph, and again, this is
09:21 15 goi ng through the summary of information, and

16 again keep in mnd that what we're | ooking at is

17 your investigation to find out whether the police

18 coerced or intimdated Ron WIlson to give false

19 evi dence, and the paragraph here tal ks about the
09:21 20 trip when Ron W | son was being brought to tri al

21 and that Ron W Ilson told Karst and Macki e:

22 “...of an incident in which M gaard

23 had, in effect, re-enacted the killing.

24 The re-enactment was for the benefit of
09:21 25 Mel nyk, Lapchuk and two girls who had
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1 been with Ml gaard in a notel..."
2 And | think the evidence that the Conmm ssion has
3 heard is to the effect that that information --
4 the motel room incident was not known by the
021 5 police or the prosecutors until Ron W son
6 volunteered it to the police on his trip from
7 Regina to the trial, that the police then went
8 and investigated, the Crown then interviewed the
9 wi t nesses and they were called, and can you tell
09:22 10 us, what significance if any did that set of
11 facts have in your probing into whether or not
12 Ron W1l son was intim dated or coerced to |lie?
13 A | think that shows evidence that he wasn't, and if
14 you | ook at sort of Ron W I son, his evidence or
09:22 15 his statement sort of came out over a |ong period
16 of time, he was interviewed a nunber of times, |
17 think two or three times at the outset, and then
18 he was interviewed a number of times after that,
19 and each tinme he provided a little bit more
09:22 20 information. This particular piece of information
21 of course was corroborated by others. Some of his
22 informati on wasn't as easily to corroborate and of
23 course when we tried to interview him he wasn't
24 able to provide us with explanations, so it
09:22 25 certainly, it certainly appears that W/l son either
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1 didn't grasp the importance of what he had, what
2 he could provide, or simply, you know, was the
3 type of witness who sort of had to be interviewed
4 extensively to get all the information from
09:23 5 Q The fact that M. W I son would give this
6 i nformation about Mel nyk and Lapchuk to the
7 police, | guess you could |look at it one of two
8 ways, is it a case of saying, well, he was
9 intimdated and therefore gave up his friends and
09:23 10 said here's nmore information, or on the other hand
11 is it the other way, saying that he wasn't
12 intimdated because he volunteered and gave nore
13 i nformation. | m wonderi ng how you -- again, on
14 the issue of Ron WIlson and his relationship with
09:23 15 the police at the time and this intimdation, what
16 if any conclusions did your people reach -- or how
17 did this -- how did the fact that Ron W I son gave
18 the motel room re-enactment information to the
19 police fit into that inquiry?
09:23 20 A Well, there's certainly no evidence that he was
21 coerced into saying that. It appears to have been
22 vol unteered during the interview.
23 Q And then go down to Wl son's recantation, we spent
24 a fair bit of time on this with a nunber of
09:24 25 wi tnesses. The first part you mention is that you
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36284
1 refer to the 1981/'82 conversati on between Ron
2 Wlson and Ms. M| gaard and we have played I
3 t hi nk both of those tapes, or certainly have the
4 transcripts and we've been through those
0924 5 interviews as to what was said. You say here:
6 "At the time of the interview Ron W I son
7 did not express any concerns about his
8 treatment by the police nor did he
9 indicate that his 1969 trial testinony
09:24 10 implicating M|l gaard was fabricated.
11 His recantation takes place in 1990
12 during his interview with Centurion
13 M nistries investigator, Paul
14 Henderson. "
09:24 15 Can you tell us, what was the significance again
16 in trying to understand Ron W Ilson's evidence and
17 his later recantation, what was the significance
18 of the 1980/'81 interviews between he and Ms.
19 M | gaard?
09:25 20 A Well, certainly in 1980 or "81, or '81/'82 | guess
21 when that conversation was taped, he certainly did
22 have the opportunity to tell Ms. Ml gaard that he
23 had been coerced, that his evidence was false,
24 that he had lied and didn't take advantage of
09:25 25 that, and it wasn't until he was interviewed by
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M . Henderson, you know, where evidence of that or
statements to that effect were taken.
Now, you've got -- and what -- are you saying that
why didn't he recant in '81/'82?
Exact|y. He had the opportunity and was asked and
he didn't recant.
Now, woul d you agree that there could be some
valid reasons for that?
Yes, there certainly could.
And that witnesses, a witness who lied at trial
m ght, for various reasons, it m ght take sone
time or some prodding or pronpting to get that
person to say they lied at trial?
Yes, for sure.
And so | suppose the sanme could be said is why
didn't in 1972 he recant. | guess the difference
in '80 and '81 is that he was given the
opportunity and didn't take it; is that the point?
That's correct.
You al so make mention, if you can go down to the
bottom a footnote, you say:
" Not e: OfF interest is an exchange
between Ms. Ml gaard and W I son
regarding the availability of ten

t housand dollars to anyone that can
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1 prove David innocent. W /I son responds

2 that he can't prove it. Later, in the

3 Supreme Court, when asked about his

4 knowl edge of the reward W I son indicated
09:26 5 he did not know about it until that very

6 day in the Suprenme Court."

7 Can you tell us, what was of the significance of

8 this information?

9 A | believe, if | recall correctly fromthe
09:26 10 statement, there was a nention made by Ms.

11 M | gaard of some money and | think Ron's answer to

12 t hat was that he couldn't help her or that he, you

13 know, couldn't provide her with any information,

14 so |I'mnot sure, you know -- beyond that, |I'm not
09:26 15 sure what you are asking me, M. Hodson.

16 Q Well, it's made as a footnote. If we can just go

17 back to the top, you talk about the W] son

18 recantation. You told us that the fact that he

19 didn't recant in '81, let's say it's 1981, | think
09:27 20 that's the date, was of some significance in the

21 matter; is that right?

22 A Uh- huh.

23 Q And would that be the credibility of his 1990

24 recantation, is that why you put it there, in
09:27 25 saying that lookit, in |looking at the credibility
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1 of his 1990 recantation --

2 A Yeah, there's no indication that the reward

3 woul dn't have been available in 1990 as well. I

4 mean, you know, there was an indication that there
0927 5 was sSome noney. He could have certainly asked for

6 it in 1990. There's no indication that he did,

7 but he coul d have.

8 Q And so just so that | understand this, so when you

9 are | ooking at again trying to figure out what
09:27 10 happened to Ron Wl son in 1969/'70 and how his

11 incrimnating evidence canme about, what he said

12 |ater on in '81 would be informative; is that

13 right?

14 A Yes.
09:28 15 Q And his recantation in "90 would be informative?

16 A Yes.

17 Q And simlarly his subsequent interviews | think by

18 M. WIliams and then his Supreme Court evidence

19 woul d al so be informative in trying to figure that
09:28 20 out ?

21 A That's correct.

22 Q So let's just take a | ook at the 1981 interview

23 just so that | understand the two aspects of it.

24 One, you are saying that he did not recant at that
09:28 25 time when given an opportunity to do so?
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1 A That's correct.
2 Q And are you saying then that nmeans the 1990 recant
3 IS nmore suspect?
4 A Yes, it's suspect for that, but for a number of
0928 5 ot her reasons as wel |l .
6 Q Okay. And secondly, the fact that in 1981 Ms.
7 M | gaard nmentions to hima $10,000 reward, what if
8 anything does that do to the credibility of the
9 1990 recant?
09:28 10 A Well, in nmy view it certainly strengthens the 1981
11 recant where he's offered noney and doesn't, but |
12 think what | was trying to suggest before is that
13 doesn't mean that in 1990 he wouldn't be thinking
14 t hat noney was still available. As | indicated,
09:29 15 there's no evidence that he was provided with that
16 or that he asked for it, but certainly in his own
17 mnd it could have been somet hing he was thinking
18 of .
19 Q But if noney was a nmotivator, do you not agree
09:29 20 that in 1981 he could have said okay, here's your
21 recant ?
22 A Yes.
23 Q G ve me ny noney?
24 A Yes, he certainly could have.
09:29 25 Q And so the fact that he did not recant, as you
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1 say, in '81 when the reward was there, would that
2 not be an indicator that the noney did not
3 i nfluence his recantation --
4 A Yes.
09:29 5 Q -- later?
6 A Yes.
7 Q Woul d you agree that as an investigator involved
8 | ater on in these proceedings in trying to sort
9 out what happened in 1969, 1970 and try to
09:29 10 determ ne what weight if any could be given to Ron
11 Wl son, as an investigator would the fact that a
12 reward is mentioned to himby Ms. MIlgaard or by
13 anybody in an effort to get a recant, would that
14 be a negative thing for people later on trying to
09:30 15 get to the bottom of things, and maybe | didn't
16 ask that very -- I'mtrying to -- here's the point
17 that | want to get at, that when you go to see Ron
18 W lson in 1992, the fact that a number of people
19 have tal ked to him both authorities,
09:30 20 non-authorities, | think you mention it made it
21 very difficult for you to try to get to the bottom
22 of things, and what I'mtrying to get at is would
23 the fact that a reward is out there be an issue in
24 your mnd in that it may, it either may influence
09:30 25 the witness or, if it doesn't influence the
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1 wi tness, it may give that appearance?

2 A Yes, nost definitely.

3 Q And | guess if we take a | ook at Al bert Cadrain,

4 and we've heard extensive evidence about this and
0931 5 whet her the $2,000 reward did or did not influence

6 his thinking, certainly that was the view of sone,

7 is it fair to say that the mnute a reward is out

8 there and put into the mnds of a witness, that

9 what ever happens | ater, some people are going to
09:31 10 go back and say, well, |ookit, what effect if any

11 did that reward have on this witness?

12 A Yes, | think that's a fair statenment.

13 Q And in cases where the offering of a reward, and I

14 think M. WIlson's evidence on this is it had no
09:31 15 effect on his decision to recant, but nonethel ess,

16 it appears that your investigators pursued that?

17 A Yes, yes, we did.

18 Q And why?

19 A Well, as | had nentioned, we couldn't get any
09:31 20 information from M. WIson, we tried to interview

21 him so | think it was inmportant for us to try and

22 determ ne, in the absence of him providing us with

23 anything, it was inmportant for us to try and

24 determ ne what would lead to a recantation and to
09:32 25 try and see what inportance we could place on that
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recantation, so to follow up and to | ook into
whet her or not noney was a notivating factor was
certainly in our mnds something that we wanted to
know.
Okay. Then if we can just scroll down here, |
t hi nk here you go through the recantation and
descri be that and what he recanted to M.
Henderson, and then down here you say:
"The bulk of WIlson's Supreme Court
testimony dealt with his recollection
and his recantation of previously stated
facts including those set out in his
statement to Henderson. W I son stated
the police were polite and although he
was not threatened, through their
repeated questioning and their
suggestions, he felt a need to agree
with them W1 son gave the police what
they wanted to get them off his back.
He acknow edged the police interviewed
hi m numerous times because they may have
t hought he was hol ding back on them "
And we have been through M. W I son's evidence
before the Supreme Court and the citation for

contempt and his post-contenpt evidence,
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1 etcetera. Was that something that your
2 investigators relied upon, what M. WIson
3 ultimately said to the Supreme Court about how he
4 was treated by the police?
0933 5 A Yes, yes, we did, because as | nentioned, we
6 weren't able to get very much from him when we
7 tried to interview him
8 Q And if we can go to 023249, and this is your
9 i nvestigator's conmment, your sunmmary, Yyou say:
09:33 10 "They both gave limted accounts of the
11 trip to Saskatoon and Al berta, but said
12 not hi ng about their encounter with Gail
13 MIler. In both cases, the
14 investigators had reason to believe the
09:33 15 two were not telling the truth in their
16 first statements."
17 And was that your conclusion, M. Sawatsky, that
18 the first statements, the March, 1969 statenments
19 by WIlson and John, that in both cases
09:34 20 investigators at the time had reason to believe
21 the two were not telling the truth in their first
22 two statements?
23 A Yes, that's correct.
24 Q And t hen:
09:34 25 "The police thought one, or all three of
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1 the group, m ght be inmplicated in the
2 murder..."
3 And then so you go on to describe the later
4 meeti ngs. You tal k here:
09:3 5 "On May 21st, W Il son inmplicated David
6 M | gaard and in subsequent interviews
7 May 22/ 24 he provided additional details
8 to those given on the 21st."”
9 Then:
09:34 10 "Until 1990 when he was interviewed by
11 Centurion Mnistries investigator Pau
12 Henderson, Wl son's account of the
13 circumstances surrounding the Ml er
14 mur der was unchanged. Then, and | ater
09:34 15 in the Supreme Court, he recanted
16 several aspects of his incrimnating
17 testimony alleging he told the police
18 what they wanted to hear because of
19 persistent questioning and fear."
09:3¢ 20 And:
21 "Both John and W I son expressed a fear
22 of M| gaard. It can be surm sed their
23 reluctance to talk when first
24 interviewed was directly related to this
09:35 25 concern and also to their apprehension
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of the police."

Can you just elaborate on that |ast coment?
Yes, certainly, and |I think what we're trying to
do there is suggest that their initial response to
the police when they said nothing happened was
| ater, through a series of interviews, they were
able to provide the police with quite a bit of
information, and notwi thstanding the fact that
Wl son did recant, and part of his recant was
factual and some of it wasn't, it's quite possible
that the reason they were reluctant to talk to the
police initially was because they were afraid of
M | gaard or they sinply were afraid of the police,
So to speak.
Okay.

COMM SSI ONER MacCALLUM: You state that
only as a possibility. Wre you convinced of
that? |t can be surmsed is --
Yeah, and | think that's the best we can say
there, My Lord, is | don't think we were convinced
ei ther way.

COWMM SSI ONER MacCALLUM:.  Okay.

BY MR. HODSON:

And woul d that be influenced by the thought that

this fear may have given rise because they thought

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36295
1 he killed Gail MIller, David M| gaard?
2 A It could be, it could be that they thought they
3 woul d sonmehow be inmplicated if they spoke.
4 guess one could surm se there's any number of
0936 5 reasons why they weren't forthright when they were
6 first interviewed.
7 Q And would you say, sir, that if the two believed
8 wrongly that David M| gaard had been the nurderer
9 of Gail MIller, that that m ght have caused them
09:36 10 to be more fearful than if someone had said
11 | ookit, he didn't kill her; in other words, that
12 their fear m ght have been prem sed on the wrong
13 assumption that David M| gaard was the killer?
14 A Correct.
09:36 15 Q You agree with that?
16 A Yes, | do.
17 Q If we can go down to -- go to page 023247 and this
18 is the last, just finish up here, Ute Frank, and
19 we've heard a fair bit of evidence about Ute
09:37 20 Frank. Your report summarizes the interview that
21 your people did in '93, that she was reluctant to
22 talk to the police because she was scared, and it
23 goes on to talk about one of the policenmen who
24 interviewed her yelled and screamed at her a | ot,
09:37 25 the other was a nice guy:
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1 "Frank stated that the details she gave
2 Det. Karst about the evening in the
3 motel room were true, but were totally
4 out of context. She conpletely left out
0937 5 the re-enactnment scene because she felt
6 if she told anyone, M Il gaard woul d kil
7 her."
8 And we heard from M. Tallis as to what Ute Frank
9 told himin 1969 and we also heard from Ute
09:37 10 Frank, and can you tell us, what did your
11 i nvestigators make of whether or not the police
12 were involved in intimdating or coercing Ute
13 Frank to say what she said? Now, she didn't
14 testify at trial, but she gave the police a
09:37 15 statement which she later said was inconplete.
16 A Well, certainly she, Ute Frank indicates that one
17 of the officers perhaps, you know, wasn't nice
18 with her and maybe didn't treat her as well as she
19 woul d have |iked, but there's certainly no
09:38 20 i ndication that that treatment caused her to say
21 somet hi ng that wasn't true, or caused her to lie.
22 Q If we can go to 023250, and just at the top, |
23 think this is the concluding part of D.2 which is
24 t he headi ng about intim dation of witnesses. You
09:38 25 concl ude:
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1 "The techni ques used by the
2 investigators during their interviews of
3 these three key witnesses could be
4 vi ewed as psychol ogically aggressive.
0938 5 But, given the fact that they were
6 i nvestigating a rape/nurder, the police
7 apparently felt that their techniques
8 were not unreasonable nor unfair. The
9 interviews were acconplished without
09:38 10 vi ol ence, or threats of violence and
11 consi dering the serious nature of the
12 of fence, they obviously believed their
13 actions were justified and in the
14 interests of |aw enforcement.
09:38 15 The police obviously
16 concluded that they had succeeded in
17 getting the truth from Cadrain, John and
18 W | son because in the end their final
19 versions of what transpired were
09:39 20 corroborated by each other and by
21 certain independent facts and
22 ci rcunmst ances. "
23 | want to just -- so that would have been your
24 concl uding remarks, or the team s concl udi ng
09:39 25 remar ks about the actions of the police and
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1 whet her they intim dated or coerced the witnesses
2 to lie?
3 A That's correct.
4 Q Now, when you say here that sonme of their
0939 5 techni ques could be viewed as psychol ogically
6 aggressive, can you expand on that at all?
7 A Well, | think certainly the police, once they felt
8 that they were on the right track, you know, tried
9 various techniques and certainly were quite
09:39 10 aggressive in trying to get to the truth.
11 Q Aggressive in what way?
12 A Aggressive in perhaps making suggestions in
13 conti nual questioning, in maybe asking the same
14 guestion over and over in order to try and get
09:39 15 statements fromthe w tnesses.
16 Q As an investigator, and we touched on this
17 yesterday, as an investigator, if you |earned that
18 a witness has been hol ding back information, gives
19 you new information that is incrimnating and
09:40 20 corroborated, would that be a reason to perhaps be
21 more aggressive in the interview ng?
22 A It may be perhaps, particularly if you believe
23 that there's nore information that is being
24 wi t hhel d.
09:40 25 Q And | guess the question is where, as an officer,
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1 where is the line drawn then in being aggressive
2 in getting the truth and not being too aggressive
3 to get untruths?
4 A Well, | guess there's sort of two types of
0940 5 witnesses in my mnd, there's those who sinply
6 vol unt eer everything because, you know, they
7 provide you a pure version, and then there's those
8 who are wi thholding for certain means, and | guess
9 what you need to do as an investigator is to try
09:40 10 and satisfy the witness who is reluctant that they
11 can provide you with the information you are
12 seeking, so a reluctant witness may require much
13 mor e aggressive techniques by the police to try
14 and get to the truth. It may be that you need to
09:41 15 confront themwith a statenment that sonmebody el se
16 has provided them you may need to confront them
17 with facts that you know are the truth, it may be
18 any nunmber of things that you may employ to try
19 and get themto tell you what you are after or
09:41 20 what you need to hear.
21 Q And if you could as well, you say that their final
22 versions of what transpired were corroborated by
23 each other and by certain independent facts and
24 circunst ances. What are you referring to there?
09:41 25 A Well, we had the benefit, you know, of a number of
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1 t hings that of course the investigators didn't

2 have in 1969, one of them being, of course, what

3 David M| gaard told M. Tallis, and sonme of the

4 t hings that they talked about with regards to the
0941 5 conpact, the scene of the crime, those sorts of

6 t hi ngs, out to rob a woman, were all corroborated

7 by David Ml gaard to his counsel M. Tallis, so we

8 had the benefit of that, so in | ooking at that and

9 then | ooking at their statements, we were able to
09:42 10 see that as the statenments evolved, they became

11 closer to the truth, and of course the initial

12 deni al that anything had happened when they were

13 first confronted by the police, so we had that.

14 We al so had the scene where both John and W I son
09:42 15 had identified certain things at the scene, so

16 there were a number of things that were able to

17 i ndependently corroborate their statements.

18 Q And are you saying that everything WIson, John

19 and Cadrain said was corroborated by sonmet hing?
09:42 20 A No, |I'm not saying that, |I'm saying a nunber of

21 things they said we were able to corroborate.

22 Q Okay.

23 COVM SSI ONER Mac CALLUM: M . Hodson, before

24 you go on, the witness really didn't answer your
09:42 25 guestion, and given his expertise in this area,
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1 l'"'minterested in what he m ght have to say.
2 Sir, you were asked where is the |line drawn
3 bet ween being aggressive and using aggressive,
4 psychol ogically aggressive techniques to get at
09:42 5 the truth and going too far, |'m just
6 par aphrasi ng. Where is the |ine?
7 A My Lord, that's --
8 COMM SSI ONER Mac CALLUM: You really didn't
9 say that.
09:42 10 A Yeah.
11 COMM SSI ONER Mac CALLUM: And, you know, |'m
12 interested in, you know, particularly in this
13 case these witnesses were very young and one of
14 t hem conmpl ai ned that the police called her a sl ut
09:43 15 and so on and that sort of -- the other guy was
16 nice and one was very insulting to her. I
17 recognize the fact that it's a very difficult
18 concept to deal with, but surely there nust have
19 come a point when a police officer, a person in
09:43 20 authority and a very inposing presence has to
21 back off a little bit with young people for fear
22 of not getting the truth, sinply getting themto
23 say what they perceive the police want them to
24 say just to stop the --
09:43 25 A My Lord --
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1 COWM SSI ONER Mac CALLUM: -- criticism

2 A "' m not sure that | can answer that question, you

3 know, satisfactory to the hearing here. | guess

4 if a police officer enploys techniques that you
0944 5 then find out | ater caused the person to say

6 sonmet hing that wasn't true, then | think they

7 could definitely be criticized.

8 COVMM SSI ONER MacCALLUM: Well, yes,

9 ultimately | suppose it rests with the finder of
09:44 10 fact in a trial setting to determ ne whet her what

11 t hey got was the truth or not, but | just

12 wondered if there was any accepted |ine of

13 demarcation within the police procedures to --

14 A Certainly codes of conduct and standing orders and
09:44 15 stuff tell police, you know, govern police

16 conduct, so certainly, you know, if they cross

17 that line, so to speak, | guess, you know, there

18 could be a conplaint and they could certainly be

19 i nvesti gat ed.
09:44 20 COVMM SSI ONER MacCALLUM:  What is the I|ine,

21 t hough, in your view?

22 A well - -

23 COWM SSI ONER Mac CALLUM: You can't say?

24 A It's very difficult -- yeah, it's very difficult
09:44 25 to say. | guess in this particular case where the
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1 investigator was fairly difficult with Ute Frank

2 and indicated to her that she was a slut and other

3 t hi ngs, she ended up providing statements which

4 appeared to be the truth. On the other hand, if
0945 5 t hose actions would have caused her to say

6 statements, to provide statenments that weren't the

7 truth, then | guess we would be nore critical of

8 the actions of the officer.

9 COWM SSI ONER Mac CALLUM: But would you only
09:45 10 judge the officer's conduct by the result?

11 A Oh boy. Yeah, | -- | don't want to suggest for a

12 monment that the end justifies the means, but this

13 is a serious case and | think sometimes your

14 actions are perhaps governed by the seriousness of
09:45 15 the case as well. If it's a very m nor offence,

16 per haps an officer should be | ess prone to sort of

17 go further than you would, but on a murder case

18 per haps an officer is justified in pushing a

19 little bit harder, in resorting to means that may
09:45 20 be, in a very mnor matter, would be consi dered

21 odd or unusual to use. l'm-- | apol ogi ze, |

22 don't think that | can be much nore help than

23 t hat .

24 COMM SSI ONER Mac CALLUM Yeah.
09:45 25 BY MR. HODSON:
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1 Q If I m ght maybe, just by way of example, that if
2 you had -- let's talk about Nichol John for a
3 moment . If you have, and let's focus on the
4 | nspector Roberts time frame, that you have --
0946 5 | eading up to that point I think the record shows
6 that, at |east according to M. Tallis, that a
7 number of pieces of incrimnating evidence had
8 been provided that suggested David M| gaard was in
9 the vicinity around the time of the nmurder, that
09:46 10 t hey had stopped a woman for directions, that he
11 had |l eft the car and a number of other things that
12 wer e suspicious and incrimnating, they did not
13 establish that he was involved in the murder but
14 the evidence we've heard is that the police
09:46 15 certainly had strong suspicions if not nore. And
16 so, in approaching Nichol John on May 23rd, 1969
17 as a police officer with high suspicions, with
18 information from W1l son -- actually, et nme add
19 sonmet hi ng. | think, before he went in to see
09:46 20 W | son, he got Ron WIlson to say that David
21 M | gaard had made an adm ssion. Can you tell wus,
22 what are some of the things that you think would
23 be appropriate in questioning her and what woul d
24 be i nappropriate in questioning her?
09:47 25 A | think if you were questioning her along -- to
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1 try and get her to confirm some of the things that
2 Wl son had said, and perhaps you used some of his
3 statements and put them to her as things that you
4 bel i eved and asked her to confirm or deny, | don't
0947 5 t hi nk that woul d be inappropriate.
6 Q For exanple, to say "your travelling conpanion
7 just told us that David admtted it, we know he
8 did it, you were in the car, were you with him or
9 did you see it, why didn't you do sonething",
09:47 10 t hi ngs of that nature; would that be -- do you see
11 any --
12 A No, | don't see any problemw th that, in fact, |
13 know that's done frequently by police
14 i nvestigators.
09:47 15 Q And where -- what would be inappropriate, then,
16 what woul d be things that -- and let's just focus
17 on Ni chol John for a monment?
18 A Well | would think that certainly, if you
19 suggested to her things that -- | think if you
09:48 20 suggested to her things that you believed to be
21 true, that would be appropriate. | think if you
22 suggested to her things that you believed to be
23 not true and sinmply wanted to try and fabricate or
24 to make -- get a means to an end, | think that
09:48 25 woul d be probably inappropriate.
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1 Q And if we can just talk about the WIson-John
2 interaction, and |I think the evidence we've heard
3 is that before Inspector Roberts interviewed
4 Ni chol John he did get from Ron WIlson the very
0948 5 incrimnating statement, the adm ssion, and | take
6 it as, let's put that aside for a monent, let's
7 assume that to be true or that the officer
8 believes that to be true; would that be an
9 i nfluencing factor in approaching Nichol John?
09:48 10 A Very likely. | think he used what he knew when he
11 interviewed Nichol John and likely put sone of
12 that to her to try and get her to confirm or deny
13 t hat that happened.
14 Q And so then let's take a step back to Ron W I son,
09:49 15 because it seens that one -- if something wrong
16 happened in getting Ron WIlson's statement, that
17 wrong may have been conpounded if that was used
18 with Nichol John; would you agree?
19 A Yes.
09:49 20 Q And so, in Inspector Roberts dealing with Ron
21 Wl son and the polygraph, now you're a -- you
22 conducted the polygraph for many years; is that
23 correct?
24 A Yes, | did, for about six.
09:49 25 Q Yeah. And so back in 1969-1970 we' ve heard sone
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1 evidence, | think from M. Robinson, that the

2 pol ygraph was an investigative tool in the sense

3 that it was, it was and could be used in an effort

4 to get information from a witness as opposed to
0949 5 sinply testing the truth of what the w tness says;

6 woul d you agree with that?

7 A Yes.

8 Q And that what are sonme of the ways that a

9 pol ygraph can, in your view, be used to get
09:49 10 information froma witness |Iike Ron WIlson, and

11 appropriately?

12 A Well | think you could ask, you know, obviously

13 you would have a statement from a witness, you

14 woul d ask the witness certain things about that
09:50 15 statement and then try and verify whether what

16 they told you in that statement was true, and in

17 this case | believe that M. Roberts had some

18 adm ssions from M. WIson so |I'massum ng that he

19 likely tested M. W Ilson on that statement and
09:50 20 asked himif elements of that statenment that he

21 told the police were true. From his Supreme Court

22 testinmony | believe he felt that M. W/ son was

23 bei ng deceptive, that he wasn't being fully

24 truthful, and therefore would have |ikely, during
09:50 25 the post-test or after he had conpleted the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36308
1 charts, during that phase of the interview he
2 woul d then have tried to go on and get further
3 information from M. WIson because of the results
4 of the polygraph that would have indicated to him
0950 5 Wl son wasn't being conpletely truthful.
6 Q And | think Inspector Roberts' evidence was that
7 he used the SKY test, do you Suspect, do you Know,
8 and did You commt; is that the correct --
9 A That's correct, Suspicion, Know edge, and You.
09:;51 10 Q You. And | think his evidence was that either one
11 or two of those, it's not clear whether one false
12 guestion was an earlier question, but in any event
13 | think he said he felt WIson was being deceptive
14 on the "do you suspect"” and "do you know" and went
09:51 15 back, and in that case if he went back and said
16 "l ookit, this says you're |lying, you know nmore"?
17 A |'mcertain that's |ikely what he would have said
18 to him
19 Q And, again, anything; do you see any reason to
09:51 20 guestion that practice?
21 A No, that would have been appropriate, | believe,
22 for himto have done that.
23 Q And that if the polygraph indicated that M.
24 W | son was being deceptive when he said he didn't
09:51 25 know or didn't suspect anybody in relation to Gail
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1 MIller, then you are saying that would be

2 appropriate to go further and say "lookit, you

3 know, are lying on that" --

4 A Yes.
0951 5 Q -- "according to the polygraph"?

6 A Yes, it woul d.

7 Q What about the -- you tal ked about putting, is

8 there a difference between interview ng a suspect

9 as opposed to a witness in what you m ght -- the
09:;52 10 techni ques you m ght use?

11 A Probably, initially, not much, but as the

12 statement goes on, and let me explain that.

13 think, as |'ve indicated before, when you are

14 interviewing a witness quite often the witness
09:52 15 will just tell you everything in a pure version

16 form you are then able to clarify elenments of

17 t hat statement through questioning at the end of

18 t he statenent. You may have a witness who is

19 reluctant to tell you things who you either
09:;52 20 believe is withholding information or you are able

21 to verify through other independent means that is

22 wi t hhol ding information, that may take a nore

23 ri gorous form of questioning. It's not any

24 different, perhaps, with a suspect. You may talk
09:52 25 to a suspect, ask the suspect if they are
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1 responsi ble for the crime, and the suspect may
2 provide you with a full adm ssion. That isn't
3 as -- that doesn't happen as often as a denial,
4 but then of course your interviews would then be
0953 5 gui ded by you trying to then obtain information
6 concerning the offence you are investigating from
7 t he suspect, so you may then have to take nore
8 aggressive forms of interview ng techniques to try
9 and get your adm ssion from a suspect.
09:53 10 So initially the interviews
11 could be very much the same, but based on the
12 circunmstances and the evidence that's comng from
13 the -- or the statements that are comng fromthe
14 person you are interview ng, you may have to
09:;53 15 enpl oy a different technique to try and get the
16 person to tell you what you believe to be true, or
17 you believe the suspect knows, --
18 Q And just --
19 A -- or witness knows, sorry.
09:53 20 Q And just one last point on this. | think the
21 Comm ssioner raised this in one of his questions
22 about the age of these witnesses. Wuld you agree
23 that certain witnesses may be able to withstand
24 nmor e aggressive questioning nore so than others,
09:53 25 and that the age, demeanour, and position of the
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1 wi tness would be an inmportant factor in the

2 guestion of how far an officer could go in

3 guesti oni ng?

4 A Very much so. And | think a young person is
0954 5 somebody who, you know, certainly an officer would

6 be conscious of that.

7 In this particular case, My

8 Lord, | think some of these, there's evidence that

9 these were quite street-wi se young individuals, so
09:54 10 per haps they may have been perhaps a bit wi ser

11 than their young years, but certainly these were

12 young people and greater care does need to be

13 taken with interview ng young people than perhaps

14 adults who are nmore experienced and -- in life.
09:54 15 Q And would you agree with this, that one method of

16 aggressive questioning, quite within the bounds,

17 but one met hod of aggressive questioning of a

18 wi tness m ght not get anything from w tness A

19 because that witness is strong, but m ght get
09:54 20 something from wi tness B because he or she is

21 weak?

22 A Yes.

23 Q In other words, the information obtained by one

24 line of questioning may not be credi ble because of
09:54 25 t he person being interviewed?
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1 A That's correct, certain techniques may work wth

2 one person and not work with the other.

3 Q Okay. If we can then go down to D.3, this is the

4 | nvestigative Sunmmary, and | think, M.
0955 5 Comm ssioner, we've agreed to call this the Mackie

6 summary; is that correct?

7 COWM SSI ONER Mac CALLUM: Yes, correct.

8 BY MR. HODSON:

9 Q We've called it a nunber of things. This is --
09:55 10 and you are famliar with this document then,

11 M . Sawatsky, that's the five-page docunent,

12 there's four pages of summary of what's in the

13 police files and then one page of notes or

14 t heories, and then the suggestion at the bottom
09:55 15 about bringing these witnesses in for a polygraph?

16 A Yes, I'mfamliar with this docunment.

17 Q In fact 023440, if we could just call that up,

18 it's attached to your report as an appendix. And

19 you are famliar with that document, if we can
09:55 20 actually go to the fifth page?

21 A Yes, I'mfamliar with this docunment.

22 Q And | think this is the summary where we'll spend

23 most of our time dealing with it, so if we can

24 just go back to page 023250, and here in your
09:56 25 report you say:
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1 "This issue is about a five

2 page police report which allegedly

3 illustrates the fact the evidence of

4 wi t nesses John and W1 son was fabricated
0956 5 by the police.

6 Page five of the report is a

7 "summary' of points which Wl ch alleges

8 predict what John and WIlson will say.

9 According to M. Wolch these two had not
09:56 10 yet given full statements to the police

11 and the summary is evidence of a strong

12 determ nation to have the w tness’

13 evi dence conform a pre-existing theory.

14 M. Wlch cites a comment at the bottom
09:56 15 of the summary under the heading

16 ' Suggestions' which enphasizes his

17 poi nt:"

18 And let me just stop there. Does that accurately

19 outline what the issue was, or the allegation
09:;57 20 t hat was presented to you?

21 A Yes.

22 Q And is it correct to say that it was, up until the

23 time this summary was prepared, the witnesses did

24 not give incrimnating information, the summary
09:57 25 then is a script that the police said "here's what

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36314
1 we're sayi ng happened, even though we know it
2 didn't happen, now go out and get W I son and John
3 to testify, here's the script, get themto say the
4 foll owing and we'll get our conviction"?
0957 5 A That's - -
6 Q Essentially?
7 A That's essentially, yes.
8 Q And that the script was part of the game plan, so
9 to speak, of the police to go out and get W/ son
09:;57 10 and John and perhaps Cadrain to give evidence that
11 would fit with what the police said happened;
12 correct?
13 A Correct.
14 Q And, in fact, would it be a bit further -- let ne
09:;57 15 give you two scenarios. Was it a case where it
16 was -- was the allegation that, |ookit, the police
17 t hought this is how it happened, legitimtely
18 believed this is how it happened, and went out and
19 got the evidence to conform or, secondly, the
09:58 20 case where the police didn't know how it happened
21 and didn't care, but this was the way to get these
22 witnesses to give evidence to give their
23 conviction -- to get a conviction?
24 A That's correct.
09:58 25 Q And was it the latter one, that's, that was the
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1 al | egation?
2 A The all egation was the |atter one, yes.
3 Q Yes, and so can you tell us, then -- actually, if
4 we can just go to the next page. It |1 ooks I|ike
0958 5 one of the tasks that your people performed was to
6 find out who was the author; is that correct?
7 A That's correct.
8 Q And was a fair bit of time spent by your
9 investigators investigating into this, into the
09:58 10 Macki e summary?
11 A Yes, this summary was investigated very
12 t horoughl y.
13 Q And so it appears that:
14 "We then ...",
09:58 15 "... to determ ne their know edge of the
16 docunents... the report and sunmmary
17 with those in the police reports to
18 establi sh:
19 ... authorship
0959 20 ... the date created, and
21 ... verification of details and
22 conpari son between when they were known
23 and the date the report was created."
24 And so that would have been sort of the
09:59 25 significant job at the outset, who drafted it,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36316

1 when did they draft it, and who had it?

2 A Yes.

3 Q And | take it that that would be evidence that

4 m ght be significant to establish this allegation
0959 5 that it was used as a script for the wi tnesses?

6 A Correct.

7 Q If we can scroll down. And we have been through

8 this with a number of witnesses, M. Sawatsky, but

9 pages 1 to 4 are sinply the summary of evidence
09:59 10 based on police reports and statements, you are

11 famliar with that, that --

12 A | am vyes.

13 Q And | think the evidence that we heard from

14 M . Mackie, who | believe has acknow edged that he
09:59 15 is the author at |east of the fifth page, the

16 summary, but | think the evidence this Comm ssion

17 has heard is that at some time, likely in late

18 April -early May, he put together the sumary, and

19 that the first four pages would have been,
1000 20 t hi nk, prepared by another police officer who

21 woul d have gone through the file to put together a

22 summary of all the information on the police file

23 that related to David M| gaard as a suspect, it

24 was -- generally that was the evidence. So that
1000 25 there were, there may be two authors of that, but
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1 M . Mackie said that he prepared the fifth page.
2 | don't think your investigators got that
3 information from M. Mackie at the time?
4 A No, |I think we believed it was either Mackie or
1000 5 Penkal a, and weren't able to be certain as to
6 whi ch one of the two.
7 Q If we can then go to the next page, | don't
8 propose to go through this, this just details the
9 i nvestigation. | think you've said that you took
1000 10 significant steps into this docunment, who created,
11 | think you sent it to people to |look at the
12 | anguage used in it just to conmpare it with the
13 | anguage used by other officers to see if there
14 were simlar words used; is that right?
1001 15 A Yes, yes.
16 Q If we can go to page 253. And again, pages 1 to 4
17 are the summary of what's in the police reports,
18 it says:
19 "We conpared pages 1-4 with
1001 20 police reports and wi tness statements in
21 order to verify if the details
22 originated fromthese sources and
23 whet her or not know edge of the details
24 preceded the date the report was
1001 25 written."
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And then you go on to say:
"Most of the information set
out in pages 1-3 can be verified ...",
and there is two exceptions:
"1) Item attributed to Nichol John on
page 2: 'Admts seeing nurse (|l ooked
i ke nurse) near funeral home. Asked
directions'"
And t hen:
"2) Detail attributed to Lt. Penkala on
page 3."
And | think what you're saying, and pl ease
correct me if |I'mwong, that, other than these
two items, the first four pages of the Mackie
summary had a source docunent in the police files
t hat supported what was in the summary?
That's correct.
And we've heard evidence on item number 1 here,
the Nichol John matter, and in her statement of
March 11th, 1969 there is no mention of:
""Adm ts seeing nurse (looked like
nurse) near funeral honme. Asked
directions'",

and there is no police report that is a source

for that either up until, you know, towards the
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1 end of April-early May. Do you recall | ooking at
2 this issue, or what your people concluded as to
3 how it was that this piece of information may
4 have been in the Mackie summary, yet not in a
1002 5 statement or a police report?
6 A Yeah, | think we concluded that it's likely the
7 summary was drafted by someone who may have had
8 some factual know edge of this from sonme other
9 means. Certainly, the bulk of the report could be
1002 10 verified from other sources, but these two
11 statements, this statement in particular we
12 weren't able to verify through any other means
13 except that the author perhaps knew that
14 information him or herself.
1003 15 Q OCkay. So that it would be, and there was some
16 evi dence that after the March 11th, 1969 statement
17 to I nspector Riddell, | think there was one or
18 probably two police interviews with Nichol John in
19 April, and there are police reports that we've
1003 20 | ooked at, there are no statements and there are
21 no notes about those interviews; did your people
22 conclude that this piece of information |ikely
23 came from one of those interviews but sinmply
24 wasn't recorded or, if it was recorded, it was not
1003 25 found | ater?
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1 A That's correct, it was possible that that is what

2 happened.

3 Q Did you reach any conclusion that it m ght have

4 been put in there inappropriately, in other words
1003 5 fabricated by an officer?

6 A Well certainly, when you | ook at the docunment in

7 its entirety, it didn't appear to have been

8 somet hi ng that was made up or fabricated.

9 Q | mean this point, in other words the other four
1003 10 pages other than the Penkala point, |I think had a

11 source document ?

12 A That's correct.

13 Q And did you consider whether or not this piece of

14 informati on was somehow put in there
1004 15 i nappropriately or deliberately wi thout a source

16 document ?

17 A Well | think in our -- we tried to explain how it

18 could have possibly got in there, and | think our

19 best expl anation was that perhaps the author had
1004 20 sonme i ndependent know edge of this, and it sinmply

21 wasn't supported by the documentation at the tinme.

22 Q Okay.

23 A But | think, when you | ook at the entire document

24 inits entirety and weigh it, there doesn't appear
1004 25 to be any impropriety there.
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1 Q Okay. If we can go to the next page, and

2 aut horship, I think there was a suggestion that

3 M . Caldwell may have been involved in either

4 drafting it, because a copy of it was found on his
1004 5 file in 1991 or 1992; is that correct?

6 A Yeah, that suggestion did come up.

7 Q And was that sonmething you | ooked at to see

8 whet her M. Caldwell drafted that docunment or had

9 it?
1005 10 A Yes, we did.

11 Q And what would -- | believe the conclusions are

12 that it was a Saskatoon City Police-authored

13 document; is that right?

14 A Yes, those are the conclusions, and | believe this
1005 15 docunment was prepared well in advance of M.

16 Cal dwel | being involved in the file.

17 Q And 1'Il show you, a bit |ater, your coments

18 about what role you concluded M. Cal dwell played

19 in this. s it fair to say that, regardl ess of
1005 20 whet her it was Penkal a or Mackie or whoever, when

21 you | ooked at this Mackie summary you did so on

22 the basis that the Saskatoon City Police drafted

23 t he docunment, the five-page document, and they did

24 so in advance of the May 21 to 24, 1969 interviews
1005 25 of Wlson and John?
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1 A Yes.
2 Q And so there was no issue, | think your starting
3 point was that it was prepared in advance of the
4 i nformati on obtained from WIson and John May 21
1005 5 to 24, and therefore it was created by the police
6 at a time that it could have been used to
7 influence the evidence of w tnesses?
8 A Ri ght .
9 Q Is that correct?
1006 10 A That's correct.
11 Q Go to 023255. And then you make nention, here,
12 t hat :
13 "Both Nichol John and Ron
14 W | son provided the bulk of their
1006 15 incrimnating information to the police
16 during interviews 69-05-21/24. As noted
17 above, M. Wolch clains the summary is
18 evidence of a strong determ nation to
19 have the evidence conformto a
1006 20 pre-existing theory. I f the
21 investigators' 'brainstormng' nmeeting
22 t ook place 69-05-16, this would predate
23 their decisive interviews."
24 And just on that point, M. Sawatsky, we've heard
1006 25 evidence, | think from M. Penkala, that there
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1 was a meeting May 15-16 of senior officers, and
2 that this Mackie summary was |ikely, or was
3 consi dered by them it was something that was in
4 exi stence at the time, and | think we've heard
1007 5 evidence from M. Mackie that he prepared the
6 docunment for Lieutenant Short for the purposes of
7 going to his senior people to get sone direction
8 on either elimnate or -- to either elimnate M.
9 M | gaard or to conclude charges. So, again,
1007 10 woul d that be consistent with what your
11 i nvestigators concluded, although the dates may
12 have been a bit different?
13 A Yes, that was consistent, and | believe there was
14 also an RCVP report authored around that time
1007 15 where the RCMP -- an RCMP investigator was
16 present --
17 Q Yes?
18 A -- for this interview, or for this brainstorm ng
19 session as well.
1007 20 Q We then go on, if we can scroll down just a bit
21 here, you say:
22 "The statements outlined in the summary
23 L
24 and when you use the term "summary" | think you
1007 25 are referring to the fifth page with the headi ng
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Summary which is the theory; is that right?
That's correct.
And let's talk about that. You say:
"The statenments ... are a m xture of
fact and theory. The author makes no
effort to hide the fact that sone
statements are conjecture. Throughout
the text words are used such as:
'he seens',
"it would appear that',
"may have gone driving',
"this would be around funeral hone
whi ch would coincide with ...".",
etcetera. If we could go to 023444, please. And
just generally, M. Sawatsky, when you | ooked at
this document did you see anything inproper,
unusual , suspicious about this summary docunment,
predating the May 21 interviews, being on the
police file, being a police document?
No. No. This appears very much to be sort of
i ke an operational plan as to what they knew and
t hen what needed to be foll owed up on.
This is not uncomon. Pol i ce

files contain operational plans all the tine. I n

fact, over the years, some operational plans have
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1 become very sophisticated where they tal k about

2 resources, the amount of noney that will be

3 required, what techniques will be enmployed, and

4 even outline the total costs of the operation.
1009 5 So, to me, this document didn't appear unusual at

6 all in that sense.

7 Q In your experience as a police officer and an

8 i nvestigator in major crimes, was it your practice

9 or was it uncommon to sit down and write out what
1009 10 you think m ght have happened, "here are sone

11 t heories to pursue", you know, "if David Ml gaard

12 comm tted the murder, and | think he did, here's

13 maybe how it happened, here's maybe what Ron

14 Wl son did, here's maybe what John did, we should
1009 15 go check these theories out because | think this

16 is maybe what happened"?

17 A That's a very comon practice. |'ve done it in

18 many, many investigations |I've worked on, in fact

19 it was done many, many tinmes with M. Fraser and
1009 20 M. MCrank during this investigation.

21 Q And so is there a danger putting on paper your

22 t houghts or your theories as to what you think

23 m ght have happened?

24 A No, there isn't, because you then go out and work
1010 25 on those and, at the end of the day, you may find
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1 t hat you were sinply investigating the wong | ead,
2 or something that didn't pan out, or you nmay have
3 been on the right track and are able to find
4 evidence to support what you earlier believed.
1010 5 Q Is there a risk that, by putting it down on paper
6 as to "here's what | think m ght have happened or
7 here's what | think did happen” wi thout having the
8 evi dence yet, that sonmehow this m ght be used by
9 police to get witnesses to conform their evidence
1010 10 to the theory?
11 A | don't think I ever viewed it as that when | put
12 t oget her operational plans and sat down and
13 di scussed, you know, potential |eads or directions
14 for the investigation to take. | guess that it
1010 15 exists, but certainly, | never had that concern as
16 an investigator when | did this type of work.
17 Q And so would preparing a document such as this
18 summary, would it be your view, then, that that
19 woul d be an appropriate part of police
1011 20 i nvestigative work?
21 A Yes.
22 Q If we can just go back to 023255. At the bottom
23 of the summary, and this is again just your
24 narrative, at the bottom of the summary two points
1011 25 are outlined under the headi ng Suggestions. The
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1 first deals with the idea of having John, W] son
2 and Cadrain brought to Saskatoon, quote:
3 "... where with all present the true
4 story can be obtained ever (even) if
1011 5 hypnosi s or polygraph are necessary."”
6 What was the significance, if any, of that
7 comment in the sunmmary?
8 A | think there was certainly a recognition by the
9 aut hor of the document that it may be difficult to
1011 10 get the truth from Nichol and Ron W I son, and that
11 he is suggesting that it may be necessary to
12 enpl oy techni ques beyond sinmple questioning of
13 "did you -- what did you see?"
14 Q If we can then go to the next page. And here's
1012 15 where you say:
16 "A conmparison was made
17 bet ween the details provided by Nichol
18 John and Ronald W Ilson in their
19 69-05-21/24 interviews and those
1012 20 described in the summary. The best that
21 can be said is that their disclosures
22 vaguely conformto the police theories."”
23 And if we can go to 023446, and this is in
24 Appendix F to the report, and it's titled
1012 25 Conpari son of Investigative Summary to May
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1 Statements of John and W I son, can you just --
2 and |'m going to go through this with you in
3 detail, M. Sawatsky, if you're able to find it.
4 A | believe -- is that before or after the --
1012 5 Q It's right after the Mackie sunmmary.
6 A Ri ght after? Okay. Yes, | have it here.
7 Q Got it? And | intend to go through this with you
8 in detail, but can you tell us generally what this
9 docunent is, and what was the purpose of
1013 10 conducting this conparison?
11 A Yeah. The purpose here was the investigator would
12 be sitting down, trying to analyse each el ement of
13 the statement, and make a conparison to try and
14 determ ne whether or not what Nichol John and Ron
1013 15 Wl son told the police at the end of the
16 interviews conformed exactly to the document, and
17 see if perhaps there was some evidence that would
18 support the assertion that this docunment was
19 somet hing that would -- they were -- the police
1013 20 were going to force them or get themto conform
21 to.
22 Q And so, if the Mackie summry was used to cause
23 Wl son and John to give false evidence that
24 conformed with the script, would you then expect
1013 25 their ultimate evidence, then, to be consistent
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1 with what is in the script?

2 A Exactly.

3 Q And so that was the purpose of the exercise, to go

4 t hrough and conmpare the script, if I can call it
1014 5 that -- and | appreciate, M. Comm ssioner, it's

6 the Mackie summary -- but in this context what was

7 being alleged is that if the fifth page of the

8 summary was indeed the script and it was given to

9 the police, and then to John and W Ison, and said
1014 10 "l ookit, here's what we want you to say, say it",

11 that's was what you would check?

12 A That's right, it was given to the police -- the

13 assertion was that it was given to the police and

14 that they would then get the witnesses to conform
1014 15 to that script.

16 Q And so if the evidence of WIlson and John before

17 the Mackie summary did not conformto what was in

18 the summary, but after their evidence did, would

19 you agree that that would be some evidence to
10:14 20 suggest that the summary may have been a factor in

21 getting that evidence?

22 A Yes, that would certainly be suspicious.

23 Q On the other hand, if what WIson and John ended

24 up saying after the summary was prepared did not
1014 25 conformto what was in the summary, what woul d
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1 that tell you?
2 A Well that would certainly tell me that the script
3 wasn't prepared so that they would conformto its
4 contents.
1015 5 Q And so, if we can just go back a couple of pages
6 to the sumnmary at 444, and just so that we're
7 clear here, | think the document we're gonna go
8 t hrough is that your investigators, | guess, had
9 the information that WIlson and John had given
1015 10 pre-May '69, and that would have been in their
11 first statenment of early March; correct?
12 A Correct.
13 Q Yeah. Then | think your officers took each one of
14 t hese summari es and | ooked at that and said okay,
1015 15 what did WIson and John each say after, in other
16 words, in May of '69 after the Mackie summary was
17 prepared, and did it conformto what it's alleged
18 to have happened, did it conform to what Mackie
19 put in his summary; is that right?
1016 20 A That's right.
21 Q If we can then go to 446, and | think you did it
22 on a witness-by-witness basis, so the first one,
23 and | don't think we need, M. Comm ssioner, to
24 bring up the summary. \What | can tell you is that
1016 25 when we go through this document, | think when we
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1 see a summary point here, this is taken basically

2 verbatim from page 5 of the Mackie sunmmary, so

3 they take a point in there and then they go

4 t hrough and compare with what came after. | s that
1016 5 correct, M. Sawatsky?

6 A That's correct.

7 Q And so here, summary point -- actually, why don't

8 we just for the first one, just go back to 444,

9 pl ease. | won't do this for every one, but you'll
1017 10 see in this summary point here, it says:

11 "W | son appears to be driver of car,

12 t herefore, M| gaard would | eave car to

13 get purse - having seen MIller closer

14 his sex drive takes over and he forces
1017 15 her down alley to where she is found."

16 So then if we can go ahead to 446, we see here

17 that summary point is repeated and then it

18 appears, M. Sawatsky, your investigators then go

19 and | ook at what came after; is that right?
1017 20 A That's right, they analysed what was in the

21 statements, etcetera, after that.

22 Q And so here what is reported after conmes from

23 M. Karst's May 21 report, it says:

24 "During the conversation with Ronald
1017 25 Wl son, he admtted attending in

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36332
1 Saskatoon with M I gaard and Ni ckey on
2 the early morning of January 31st and in
3 contradiction of his original and other
4 interviews, he admtted that M| gaard
1017 5 had |l eft the car when they became stuck
6 at approx. 6:45 that morning, while
7 | ooking for the Cadrain residence. Al
8 W Il son would say at this tinme was that
9 M | gaard appeared to be puffing and
1018 10 running, slightly out of breath when he
11 returned to the vehicle, and he admtted
12 t hat he had since thought that this was
13 the time that M| gaard was probably
14 involved in a murder."
1018 15 Again, can you tell us, did Ron Wlson in his --
16 let's call it in his May evidence, and what |I'm
17 referring to when | say his May evidence, being
18 the May 21 and onward, okay? Did he adopt this
19 summary point that was found in Mackie's summary
1018 20 in your view?
21 A Well, | think partially, | think you could | ook at
22 that and say there's some aspects of that that are
23 t here.
24 Q And the summary -- and | guess -- what is
1018 25 i nconsi stent then?
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1 A | think what is inconsistent is that WI son

2 doesn't talk about Ml gaard's sex drive taking

3 over and forcing her down the alley to where she

4 is found, he doesn't suggest that's what happened.
1019 5 Q And what about the l|leaving the car to get the

6 purse as opposed to getting stuck and | eaving the

7 car?

8 A Exactly, he talks about |eaving the car, but he

9 tal ks about the car being there for a different
1019 10 pur pose.

11 Q And so on this point, what -- and | appreciate at

12 the end you | ooked at all of the points, but then

13 on this point, are you saying |ookit, some of it

14 is -- some of it conforms, but some of it doesn't?
1019 15 A That's correct, you know, the very first part

16 conforms and then after that it doesn't.

17 Q And then go down to the bottom the next summary

18 poi nt, and again this is taken:

19 "Al'l were out of funds and may have gone
1019 20 driving with a view to getting noney."

21 And then the next page, and this again comes in

22 May :

23 "Enroute to Saskatoon, W I son divul ged

24 to me that on that trip..."
1019 25 Et cetera, they,
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"...discussed B & E's, along with
rolling someone and purse snatching as a
source of noney..."
Etcetera, and it appears that that would conform
with what's in the Mackie summary; correct?
Correct.
But would that also be corroborated by what the
wi t nesses said was true?
That was corroborated by other means, and in fact
was even corroborated in part by Ml gaard hinmself
to M. Tallis.
And then if we can go to the next page and then
you make a note here on this point, that:
"I n making this comparison it should be
noted that W Ilson's 69-03-11 statenment
to Riddell there is a suggestion that
this group needed noney..."
And so -- and then you go on to say that:
"Ml gaard's first interview with the
police ... would have given Karst the
basis for this belief as well. He
i ndicates they were in need of noney."
And the truth was confirmed later. So do | take
it from that that although this was in the

summary and it conformed, there was information
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1 prior to the summary from Wl son and M. M| gaard

2 t hat m ght have led the police to believe that

3 that was true and it was |ater confirmed to be

4 true?
1021 5 A That's correct.

6 Q The next point, summary point:

7 "On seeing nurse (Mller) she was

8 approached on pretence of getting

9 directions with a view to stealing her
1021 10 purse. Also WIlson appears to be driver

11 of car, therefore, Ml gaard would | eave

12 car to get purse - having seen Ml er

13 closer his sex drive takes over and he

14 forces her down alley to where she is
1021 15 found. "

16 And then it goes on to provide the summary of the

17 evi dence about what transpired this morning, and

18 W Il son's account is the three of them drove into

19 the city, drove around, they met a girl in the
1021 20 area descri bed above, asked for directions, the

21 aski ng done by M I gaard, and then:

22 "They drove a short distance further and

23 whil e making a turn, the vehicle becanme

24 stuck, as they had no reverse gear. At
1021 25 this time Ml gaard left for help,
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1 returning approx 15 mnutes |ater."
2 Can you tell us again what was your concl usion
3 that this summary point was adopted by M. W son
4 in his |ater evidence?
1022 5 A Again, only in part.
6 Q And what part was not consistent?
7 A The "having seen Ml ler closer his sex drive takes
8 over and forces her down the alley to where she is
9 found," that part was not confirmed.
1022 10 Q And then go to page 450, and | guess the summary
11 poi nt here:
12 "Wal | et and toque are in car and when
13 M | gaard gets keys from W I son at
14 Cadrains to put suitcase in car, he
1022 15 di sposes of toque and wallet at this
16 time. "
17 If | can just pause there. | think the police
18 had found Gail Mller's wallet three or four
19 doors down from the Cadrain house and as well the
1022 20 togue was found by the next-door neighbour, a
21 togue with what appeared to be bl ood or some
22 stain on it was found, so that was what the
23 police had at the time, and so here the police
24 report is:
1022 25 "He states this is where M|l gaard took
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the car keys from himand |left the house
driving around the block for 10 m ns.
And no mention of the wallet or toque. Can you
tell us, what was your conclusion on that point?
| don't believe that was confirmed, or that point
was confirmed by the wi tnesses.
Woul d you have expected that if WIson and John
were being coerced to conformto this script, that
one or both of them would have said 'when we got
to Cadrains we saw David throw the wallet out and
he put his toque in the neighbour's yard'?
Yes, | would have expected that.
And the fact that it's not in either WIlson or
John's statement, what's the significance of that?
The significance of that is that obviously they
weren't coerced into saying that and that this
script wasn't -- | guess it's an indicator that
the script wasn't sort of a plan to get themto
say that.
If we can go down, summary point:

"Purse thrown in garbage on way through

COMM SSI ONER Mac CALLUM: Just a m nute.

MR. HODSON: Sorry.
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1 COMM SSI ONER Mac CALLUM: Sorry, M. Hodson.
2 How coul d they ever be expected to say that when
3 M | gaard was, it was proposed that he get the
4 keys from W Il son at Cadrains and go alone to do
1024 5 t he di sposing of the -- how would they ever know
6 anything different? How could they ever confirm
7 t hat ?
8 A They woul dn't have known that, My Lord, unless the
9 police, you know, put that into their mnds to
1024 10 say.
11 BY MR. HODSON:
12 Q | think the Comm ssioner's question is if -- |
13 think is one explanation as to why W1l son and John
14 woul dn't have adopted that is because they
1024 15 woul dn't have been in a position to know that; in
16 ot her words, if M. MIlgaard left the house, took
17 the car and di sposed of the wallet and the toque
18 while they are in the home, they would not have
19 been able to see it.
1024 20 A They woul dn't have known that, that's correct.
21 Q So in other words, and | think, correct me if |I'm
22 wrong, that one explanation as to why this was not
23 perhaps included in WIlson and John's statenment is
24 because they would not be in a position to give
1024 25 t hat evi dence?
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1 A They didn't know it happened, that's correct.
2 Q Next point, summary point:
3 "Purse thrown in garbage on way through
4 alley from Avenue "N' to "O' - possibly
1025 5 when Ni chol John returns to the car and
6 is picked up."
7 And then you go through the statement and the
8 information that Ron W I son says Ml gaard told
9 hi m t hat :
1025 10 "...he had jabbed her with a knife and
11 he had put her purse in a trash can and
12 he had thought she would be alright."”
13 And again, what is your conclusion on that as far
14 as the conformty?
1025 15 A Yeah, it doesn't, it's not conformng to the
16 script. There's nothing in the script about that
17 at all.
18 Q Ckay. Now, | think -- there's nothing in the
19 script -- let's just be clear. There's nothing in
1025 20 the script, in the Mackie summary that says Ron
21 W lson is going to tell us that Ml gaard admtted
22 to himin Calgary that he jabbed a girl, there's
23 no conformty there?
24 A Correct. That's what | was getting at with ny
1026 25 | ast statenment.
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1 Q Ckay. But let's |ook at the other side, there

2 is -- would you agree there is conformty in that

3 M. WIlson is saying he was advised by David

4 M | gaard that he did throw the purse in the trash
1026 5 can?

6 A Correct.

7 Q And just on that point when we talk about the

8 trash can, | think it became publicized |I think in

9 early February, 1969 that Gail MIller's purse was
1026 10 found in a trash can | think when they were, when

11 the police were followi ng around the garbage truck

12 and found it in the trash can in that alley.

13 Later on when these wi tnesses are interviewed, and

14 | asked you this same question about driving them
1026 15 around the vicinity of the area, what are your

16 vi ews about whether it would have been appropriate

17 for the police to introduce this fact in their

18 interviews of WIlson and John; in other words,

19 that -- how would you find out whether they had
1027 20 any information relating to the purse in the

21 gar bage can and can you do so by disclosing that

22 fact ?

23 A Yeah, | would suggest that you could, but it's

24 sonmet hing that you wouldn't do early on in the
1027 25 interview, | would suggest that, you know, if you
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1 are having difficulty with your interview and you
2 believe that they know sonething about it and they
3 are not telling you, then it may be appropriate to
4 ei ther ask about the description of the purse or
1027 5 if they had any know edge of it and then perhaps
6 even to show themor to tell them that you knew,
7 but it certainly wouldn't be appropriate in ny
8 view to suggest it at the outset of the interview,
9 but perhaps |l ater on when you are having
1027 10 difficulty getting the truth.
11 Q Woul d the concern be that by introducing that fact
12 early on, the risk is that you m ght influence the
13 wi tness?
14 A That's correct.
1027 15 Q If it is a fact that is known, does that change --
16 is there a distinction between facts that are only
17 known by investigators and facts that m ght be in
18 the public domain?
19 A Yes, yes, there's certainly key material that
1028 20 investigators try to withhold thinking that only
21 the accused or the witness would have know edge of
22 that and therefore, if they inmparted that, would
23 give nmore support to your belief that they were
24 telling you the truth.
1028 25 Q And then scroll down, the next summary point:
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1 "Al'l were out of funds and may have gone
2 driving with a view to getting nmoney.
3 Al so on seeing nurse (Mller) she was
4 approached on pretence of getting
1028 5 directions with a view to stealing her
6 purse.”
7 And then statement of WIson, and we've been
8 t hrough this before, is that they asked her for
9 directions and | ater got stuck. Agai n, what was
1028 10 your view on whether there was, whether that
11 summary point was adopted by Ron W I son?
12 A Well, it was | guess sort of |oosely in that there
13 was some confirmation that they were | ooking for
14 money and that was also confirmed again by
1029 15 M |l gaard hinmself to M. Tallis.
16 MR. HODSON: | see it's 10: 30. Probably an
17 appropriate spot to break.
18 COWM SSI ONER Mac CALLUM: Yes.
19 (Adj ourned at 10:29 a.m)
1050 20 (Reconvened at 10:50 a.m)
21 BY MR. HODSON:
22 Q Can we go to page 023452, please. This is just to
23 finish up the conparison of the sunmmary points in
24 the Mackie sunmmary with what W I son ended up
1050 25 saying. Some of these are a bit repetitive of
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1 what we' ve seen. Again, this point about what
2 pronpted David M| gaard to | eave the car | think
3 was a point you raised, was not to steal a purse
4 or for, because his sex drive took over, but I
1050 5 t hi nk your earlier evidence was what W I son ended
6 up saying was he left the car because the car got
7 stuck and he went to | ook for help; is that
8 correct?
9 A That's correct.
1050 10 Q And | don't propose to go -- | think these
11 summaries just go through and conmpare those points
12 with some | ater statenents. If we go to the next
13 page, 249 -- sorry, the next page, the concl usion
14 then, and this is the conparison of what's in the
1051 15 Macki e summary versus what W I son ended up sayi ng,
16 and it is:
17 "From this conparison, it cannot be said
18 t hat any of the Saskatoon City Police
19 reports or details in Wlson's
1051 20 statements directly correspond to any of
21 the specific points outlined in the
22 summary. There are, however, points in
23 t he Saskatoon City Police reports and
24 W lson's statements that could be viewed
1051 25 as vaguely conformng to some of the
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1 points in the summary."
2 And woul d that have been the concl usion then
3 reached by your investigators?
4 A That's correct.
1051 5 Q And so as far as Ron WIlson is concerned, what was
6 your conclusion as to whether the Mackie summary
7 was used in an inappropriate way to influence Ron
8 W lson to give false evidence?
9 A There's certainly no evidence of that.
1051 10 Q If we go to Nichol John, | think you did the same
11 exercise there, so the first point in the sumary
12 poi nt :
13 "This would be around the funeral home
14 whi ch woul d coincide with statements of
1052 15 Ni chol John.™
16 And then it goes on to indicate that on May 22nd
17 she was transported down to 22nd Street during
18 which time she indicates she recalled the brick
19 wal | on the east side of the Westwood Funeral
1052 20 Home, etcetera. So it would appear that the
21 summary point was in fact that Nichol John's
22 | ater statement was consistent with the summary
23 point; is that fair?
24 A Yes.
1052 25 Q The next point:
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1 "Ni chol John knows or suspects results

2 and | eaves car. Runs west on 20th

3 Street in 1400 Block and is girl seen by

4 | ndyk at S. Mary Church. At this point
1052 5 she changes her m nd about saying

6 anyt hing and goes north on Avenue "O

7 where she meets car again."

8 And then the report was:

9 "...recalled something of the church but
1052 10 she could not renmember exactly what the

11 i nvol vement was."

12 And again, just your comment on whether there

13 was, whet her Nichol John adopted what was in this

14 summary point that | just read to you, what was
1052 15 your conclusion in that regard?

16 A No, she didn't.

17 Q Next point at the bottom

18 "This would be around the funeral home

19 whi ch woul d coincide with statements of
1053 20 Ni chol John.™

21 Next page, and | think this is again, we saw this

22 where Ni chol John did confirm that she was in the

23 vicinity, so there would appear to be sone

24 conformance there; is that correct?
1053 25 A That's correct.
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Next page, summary point here:
"On seeing nurse (Mller) she was
approached on pretence of getting
directions with a view to stealing her
purse. Also this would be --"

| think there's a bunch of points put together

here.
"This would be around funeral home which
woul d coincide with statement of Nichol
John... Also Nichol John knows or
suspects results and | eaves car. Runs
west on 20th Street in 1400 Bl ock and is
girl seen by Indyk at St. Mary Church.
At this point she changes her m nd about
sayi ng anything and goes north on Avenue
"O' where she meets car again. Also
purse thrown in garbage on way through
alley from Avenue "N' to "O' - possibly
when Ni chol John returns to car and is
pi cked up."

And then | think the statement of Nichol John is

the May 24th statenment is gone through, and if we

can just go to the next page, here:

- Recalls seeing no one after she left

car and next recollection is of being
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1 back in the car, not know ng how she got

2 t here.

3 - Seens to recall seeing Ml gaard put a

4 purse into a garbage can, but cannot say
1054 5 at what point this was or where she was

6 at the time."

7 Agai n, can you comment on that conmparison? That

8 was a |l engthy summary, but what was the

9 concl usion there, about whether -- just go back
1054 10 to the previous page -- whether all those summary

11 poi nts were adopted either in part or in their

12 entirety by Nichol John?

13 A No, they weren't adopted. Some | guess, it would

14 be fair to say that in part, but generally they
1054 15 weren't adopted by Nichol John.

16 Q If we can go to page 458, the conclusion here for

17 Ni chol John is:

18 "From this conparison, it cannot be said

19 t hat any of the Saskatoon City Police
1055 20 reports or details in John's statenments

21 directly correspond to any of the

22 specific points outlined in the summary.

23 There are, however, points in the

24 Saskatoon City Police reports and John's
1055 25 statements that could be viewed as
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1 vaguely conform ng to some of the points
2 in the summry."
3 And can you just el aborate on that?
4 A Yes, that's -- | think that's a fair statement.
1055 5 Certainly sonme of the things are vaguely
6 consi stent, others -- but however, nost of it is
7 not .
8 Q And so are you telling us, | think, that your
9 concl usion was that the Mackie summary and the
1055 10 t heories put forward there, that many of them did
11 not find their way into WIlson and John's May
12 statements; is that correct?
13 A That's correct.
14 Q And did you take that as being evidence that
1055 15 would -- or that that would be evidence -- or tell
16 us how that would fit in with respect to the
17 al l egation that the Mackie summary was used to get
18 W | son and John to give false evidence in
19 accordance with the script?
1056 20 A That woul d not support the allegation that they
21 were put up to saying what they said.
22 Q Now, in comparing what's in the summary and with
23 what's in the statenments, let's go to the flip
24 side, were there things in Nichol John and Ron
1056 25 W lson's May statements that were not in the
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Macki e summary?

Yes, there were a number of things in their
statements that weren't in the Mackie summary.

And what would that tell you then as far as

whet her or not the Mackie summary was used as a
script for WIlson and John to give their My
statements?

That would certainly support the view that it was
not used as a script.

If we can go back to 023256, and just to keep this
in the logical flow here, | think in your report
you are | ooking at where, if any, this Mackie
summary fit into this allegation that the police
acted improperly, so this is page 90 of your
report. If we can just scroll back up to the top,
pl ease. So the first paragraph, you indicate that
a conparison was made between what W I son and John
said in May versus what's in the sunmary, and
that's just what | wal ked through, and | think you
told us that's inmportant because that will tel

you if what's alleged did in fact happen; correct?
Correct.

Next then you go and say the two main sources who
can provide informati on concerning this issue are

John and Wl son and it appears then that you go
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1 and go to talk to them or try and get information
2 fromthemto see whether or not they wl
3 corroborate what has been alleged; is that fair?
4 A That's fair.
1057 5 Q And so here:
6 "When Ni chol John was interviewed by our
7 investigators..."
8 In May of '93,
9 "...she did not support Wl ch's claim
1058 10 t hat she was told what to say by the
11 police investigators. As noted above,
12 John has no menmory "suggesting" she was
13 told what to say, threatened, coerced or
14 in any manner m streated by the
1058 15 Saskatoon City Police. John does not
16 di scount the fact that as a young
17 si xteen year old she could have been
18 intimdated by the police. But on the
19 ot her hand, she says she would not have
1058 20 given a statement relating to a nmurder
21 t hat was not true. As wel |, her parents
22 confirmthat at no time did she conpl ain
23 of her treatnment by the police."”
24 So after talking to Nichol John, what did your
1058 25 i nvestigators concl ude about her version of
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events in relation to the suggestion that the
Macki e summary was a script that was put to her
and she was coerced into adopting it?
Well, Nichol was given the opportunity to tell us
that it was a script and that she was forced to
conformto it and she said the opposite, that that
was not the case.
Then you go on with Ron W I son, and:
"...Wlson clainms he was coerced by the
police and as a result, he fabricated
some of the details described in his
statements.”
You go through them  Then:
"When asked for exanples of particular
police behaviour which illustrate
coercion, WIlson alludes to the fear of
bei ng charged with the nmurder and
techni ques of repeated questioning."”
And again, so what -- then the next page goes on
to dealings with M. Cal dwell. So as far as Ron
W | son, did your investigators get anything from
Ron Wl son that would support the allegation that
the Mackie summary was put to M. WIlson as a
script and he was coerced, intimdated or told to

follow it?
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1 A No.
2 Q Go to the next page, | think here the comment here
3 about -- was there sonme suggestion -- | think
4 there was a suggestion in your initial interview
1059 5 with M. Wlch that because this was found on M.
6 Caldwell's file during the Supreme Court reference
7 or at some point, that there was a possibility
8 t hat he may have been the author or may have been
9 involved in it; is that fair?
11:00 10 A That's correct.
11 Q And so here your investigators, or you write:
12 "The prosecutor ... states he did not
13 aut hor the report or the summary.
14 Cal dwel |l first saw the docunments on
11.00 15 92-03-02 when Saskatoon City Police
16 | nspector Quinn showed it to him as part
17 of inquiries he was making. Cal dwel l
18 does not recall having seen the
19 investigative summary prior to that
11.00 20 dat e. He is not famliar with any
21 mar ki ngs indicating it was received and
22 filed at his office as suggested by M.
23 Wol ch. "
24 And t hen:
11.00 25 "As to the allegation the police told
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36353
1 wi t nesses what to say, Caldwell believes
2 W Il son and John's 69-05-21 statenments
3 are the truth as they could be neasured
4 agai nst a body of known facts."”
1100 5 So that would be the summary of what your
6 investigators got from M. Cal dwell ?
7 A That's correct.
8 Q And then here, if we can scroll down, this is the
9 i nvestigator comment then and this relates to the
11:00 10 Macki e summary:
11 "Our analysis of the '"investigative
12 summary' and conparison of the details
13 to reports and statements made by key
14 wi t nesses, John and W I son, does not
1100 15 substantiate M. Wl ch's claimthat when
16 the police interviewed John and W I son,
17 they forced themto agree to a theory of
18 events already devel oped.
19 Further, his claimis not
11.01 20 supported by our findings regarding
21 ot her allegations and issues. For
22 exampl e, other facts corroborate the
23 aut henticity of key witness statenents,
24 e.g., conmpact in the car, M| gaard
1100 25 having a knife, being the vicinity at
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1 time of nmurder, encountering a girl on

2 t he sidewal k, and Kenneth Cadrain

3 remembering blood on Ml gaard's

4 clothes."
1100 5 And again, would that fairly summarize your

6 concl usi ons about the Mackie summary?

7 A That woul d.

8 Q Now, | think you've told us that there was nothing

9 in the Mackie summary that would give rise to any
11.01 10 basis for crim nal charges against the police; is

11 that fair?

12 A That's fair.

13 Q And what about just generally, you tal ked back in

14 June that as part of your investigation you al so
1101 15 | ooked at whether or not the conduct of the police

16 i nvestigation, whether what they did was

17 appropriate or not. Can you tell us whether there

18 was anything in the view of you and your

19 i nvestigators inappropriate about, number one, the
11.02 20 drafting of the Mackie summary, and two, any use

21 t hat may have been made of it?

22 A No, and | think in particular number 2, the use

23 bei ng made of it, | think we |ooked at that first

24 and then secondly sort of the drafting of it. As
11.02 25 | said before, that's not unusual in police
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1 investigations, for investigators to sit down and
2 pl an out or articulate what they feel they need to
3 gat her by way of evidence to substantiate a
4 char ge.
1102 5 Q And so drafting this summary, the Mackie summary,
6 and |I'm tal king about the fifth page, in |late
7 April, '69, early May, '69, at that stage of the
8 investigation, was it your view that that was good
9 police practice?
11:02 10 A Yes.
11 Q And did you see anything nefarious or anything
12 wrong, negligent or in any way inproper about
13 t hat ?
14 A | did not. You know, that appears very nuch to be
1102 15 a supervisor or someone in that position outlining
16 what was avail abl e, what next steps need to be
17 t aken, and as |'ve said, |'ve done that nyself on
18 occasion on files.
19 Q Go to the next page --
11.03 20 COWM SSI ONER MacCALLUM:. What was that page
21 nunber, please?
22 MR. HODSON: It was 023257.
23 COWM SSI ONER MacCALLUM:. 0232577?
24 MR. HODSON: Yes.
11:03 25 BY MR. HODSON:
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1 Q Next, the allegation is Hushing Wtnesses, and
2 this is:
3 "M. Wblch and Ms. Ml gaard allege that
4 during their 1980 investigation of
1103 5 David's conviction, menbers of the
6 Saskatoon City Police told witnesses
7 t hat they should not speak with the
8 Ml gaard famly and investigators. | t
9 is suggested that this was part of their
11:03 10 attenpt to ensure a cover up of
11 information relating to Ml gaard's
12 wrongful conviction and Fisher's guilt."
13 And woul d that have been your understandi ng of
14 what the allegation was?
1103 15 A That's correct.
16 Q So in other words, not a case of saying, well,
17 | ookit, the police told the witnesses not to talk
18 to us because, you know, they thought David was
19 guilty and they didn't want us to bother them but
11.03 20 rather this was part of crim nal conduct, part of
21 a |l arger conspiracy to protect those involved in
22 the cover-up in going out and actively telling
23 wi tnesses not to talk to Ms. Ml gaard; is that
24 correct?
11.04 25 A That's what | would understand the allegation to
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1 be, yes.

2 Q And then again you go through the record about the

3 correspondence exchanged between the chief of

4 police and the solicitors, which we've been
1104 5 t hrough, and then we go down to Albert Cadrain, it

6 says:

7 "Al bert Cadrain states that the police

8 contacted himto inform himthat Ms.

9 M | gaard m ght be calling to speak with
11.04 10 him  They asked whether or not he

11 wanted to talk with her and his response

12 was no. Cadrain indicated the police

13 did not tell himnot to talk to Ms.

14 M | gaard. "
1104 15 Can you tell us -- and that would have been the

16 information your investigators gathered?

17 A Yes.

18 Q Can you tell us, M. Sawatsky, in your experience,

19 | take it you would have had occasion to deal with
11.04 20 wi t nesses after a -- or have you had a chance to

21 deal with witnesses after an investigation about

22 bei ng contacted by the accused or the accused's

23 famlies, is that something you've encountered?

24 A | know |I've been involved in times where witnesses
11.05 25 have been contacted by the media or other parties.
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| don't recall necessarily a set of circunstances
quite like this, but | do recall saying to
wi t nesses whom I'm contacting that, you know,
peopl e are asking questions, they may come and
talk to you, it's your choice whether you talk to
them or don't talk to them, and providing them no
advice as to whether they should or shouldn't.
|*ve al so had someone contact ne and say, | ook, so
and so is asking me questions, should I talk to
them and my advice has generally been that's your
choi ce.
Okay. So again, just in investigating this
all egation that the police went out to talk to
these witnesses to tell themnot to talk to the
M | gaards as part of a larger crim nal wrongdoi ng,
did you then go talk to each of the witnesses to
say "did this happen?"
Yes, we did.
And so M. Cadrain said it didn't happen; is that
correct?
That's correct.
Next page. Ronal d:
"W |l son testified in the
Supreme Court he could not recall being

contacted by Karst, or any other police
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officers, about the Ml gaard' s w shing
to speak with him He reiterated this
in our interview with himin "

1993. And would that be an accurate summary,

t hen, of what M. WIlson told you?

"Ni chol John stated she was
contacted, unannounced, by Ms. M gaard
about 1980. John refused to speak with
her and contacted a solicitor concerning
Ms. M gaard.

John was contacted by Det.
Karst, who indicated he was making her
aware of Mrs. Ml gaard's desire to
contact her. He did not tell her not to
speak with Ms. M| gaard. Rat her, he
said 'you can if you want.' Hi s purpose
was to tell her that questions were
bei ng asked.™
That would be an accurate summary of what Ni chol
John told you?
That's correct.
Craig:
"Mel nyk states he was not

advised in the 1980's by Saskatoon City
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1 Police that there was an investigation
2 bei ng conducted by the Ml gaard famly,
3 nor was he directed not to speak to
4 them "
11:06 5 And:
6 "Lapchuk states the Saskatoon
7 City Police did not contact himin
8 regard to the Ml gaard investigation."
9 And woul d that be an accurate summary of what
1107 10 your investigators concluded?
11 A That is an accurate summary, Yyes.
12 Q Next page:
13 "On several occasions, Karst
14 has spoken openly to the media on his
1107 15 role in the Ml gaard investigation
16 suggesting he has no apparent desire to
17 cover up the details. The wi tnesses
18 we've interviewed do not offer support
19 for the allegation that the Saskatoon
11:.07 20 City Police told witnesses not to talk
21 to Ms. MIlgaard or her investigators."”
22 And woul d that be an accurate conclusion that
23 your people reached?
24 A Yes, that's an accurate concl usion.
11.07 25 Q Go to the next page, and |I'll go through. This is
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1 the summary, there is a page and a half here, and

2 1l go through this with you and get your

3 comments because | think this summarizes what your

4 investigators found with respect to the Saskatoon
1107 5 City Police. It says:

6 "The substance of M. Wl ch's

7 conpl aints of a cover up against the

8 Saskat oon Police Depart ment

9 investigators is that when they | earned
11.07 10 in October of 1970 Larry Fisher was

11 responsi ble for a number of sexual

12 assaults occurring close to the time of

13 the M|l er murder they chose to ignore

14 t he obvious |link between Fisher and
11.08 15 MIller's murder for which David M| gaard

16 was convicted. The other allegations he

17 and his associ ates pose concerning the

18 police investigation go beyond this

19 suggesting the police coerced witnesses
11.08 20 and concocted much of the case agai nst

21 David M | gaard because of intense

22 pressure to solve the crinme. If true,

23 t hese all egations would mean that the

24 police conspired fromthe outset of the
11.08 25 M Il er murder investigation to
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wrongfully convict David M| gaard and
t hat when Larry Fisher was apprehende

t hey continued to cover up the facts

i ndi cati ng he was actually responsible.”

And would that be a fair summary, M. Sawat sky
of the substance of what it was that was being
al l eged by M. Wolch?

Yes.

And so, just so that we're clear on that, it's
| think that goes back to sort of deliberate

m sconduct in investigating, charging and

prosecuting and convicting the wrong person

d

knowi ngly, and then |ater, when M. Fisher comes

al ong, knowi ngly covering up the connection?
Correct.

You then say:

"OQur review of the Saskatoon

Police investigation indicates they

undert ook a thorough and conpl ete

i nvestigation of the nurder using every

means at their disposal to collect
evi dence, to |locate witnesses and to
identify suspects. Clearly, this
process involved an exploration of a

possi bl e connecti on between unsol ved
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1 sexual assaults and the Ml er
2 rape/ murder because sonme simlarities
3 exi sted between them  The police had
4 exhausted all | eads when Al bert Cadrain
1109 5 came forward to inmplicate David
6 M | gaard. Subsequent interviews of
7 W I son and John resulted in sufficient
8 evidence to charge M| gaard."
9 Woul d that be an accurate summary that your
11:09 10 investigators reached?
11 A Yes.
12 Q "The greatest concern expressed
13 by M. Wl ch about the evidence obtained
14 from John and WIlson is that they
11:09 15 initially denied involvement and | ater,
16 after extensive interrogation,
17 i mplicated M | gaard. Al t hough both were
18 obviously reluctant to assist the police
19 in their efforts, we found no evidence
11:09 20 to verify the claimthat their
21 statements were fabricated. The reason
22 they were reluctant to speak openly is a
23 matter of sonme supposition, however,
24 each one has at some point expressed a
11:10 25 fear of David M| gaard. Both were al so
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1 fairly street wi se and not easily
2 intimdated by police questioning so
3 some persistence on the part of the
4 police investigators was clearly
11:10 5 necessary. Many of the details provided
6 by John and W I son during their
7 interviews were confirmed by other
8 i ndi viduals and by other circunstances
9 (e.g. compact, M| gaard's behavi our,
11:10 10 times and | ocations of events)."
11 And woul d that be an accurate summary --
12 A Yes, it is.
13 Q -- of your conclusions?
14 A Yes, it is.
11:10 15 Q And just on that latter point, | think you
16 mentioned this earlier, would the information
17 obtained from M. Tallis as to what David M| gaard
18 told himin 1969 been a piece of information that
19 was used by your investigators to corroborate or
11:10 20 to determ ne whether or not what WIson and John
21 said to the police after their initial interviews
22 could be corroborated?
23 A Very much so, yes.
24 Q Then you say:
1111 25 "I n October of 1970, when
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1 Larry Fisher was apprehended for

2 of fenses in Manitoba, he confessed to

3 sexual assaults he commtted in

4 Saskatoon. Since his crimes were
11211 5 simlar in certain respects to the

6 M1l er rape/murder, M. Wbl ch contends

7 t he police ought to have (and did)

8 realized he was responsible for this

9 crime too. Our findings do not support
1111 10 this view. W believe the facts show

11 t hat once Ml gaard was inmplicated by his

12 friends, and once it was determ ned that

13 he didn't commt the other sexual

14 assaults, the police saw his crime and
1111 15 Larry Fisher's crimes as separate

16 matters.

17 Fi sher's apprehensi on came

18 nine months after the Ml gaard trial was

19 over, so time itself was an obvious
11:11 20 factor in how the police viewed the two

21 cases.

22 Al t hough there was a feeling

23 of indignation over the accusations nade

24 agai nst them during the course of our
1111 25 i nvestigation, we found the majority of
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1 the former Saskatoon City Police
2 officers very cooperative. They were
3 agreeabl e and answered our questions in
4 a straightforward manner.
1111 5 The facts, as we understand
6 them do not support allegations of
7 wr ongdoi ng by the Saskatoon police."
8 And if we can just go back to the previous page,
9 and just have you coment a bit further on this
1112 10 | ast paragraph about the suggestion that:
11 "I n October of 1970, when
12 Larry Fisher was apprehended ...",
13 t hat :
14 "... the police ought to ... (and did)
15 L
16 realize that Larry Fisher was responsible for
17 Gail MIller's murder, you say:
18 "Our findings do not support this view."
19 Can you el aborate on that?
11:12 20 A | think at that time M. Ml gaard had already gone
21 to trial, had been convicted, and | think that
22 file was basically closed, so I don't think there
23 was any connection made by the investigators.
24 There certainly is evidence
1112 25 that very early on in their own investigation,
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1 before they had David M| gaard as a solid suspect,

2 that they were | ooking at the unsolved crinmes as

3 perhaps -- or the unsolved rapes, sorry, as part

4 of this, but I think it's inportant, and one could
1113 5 note that they never tried to put those unsol ved

6 rapes onto M | gaard. I n other words, if they were

7 drawi ng a connection and saying "well, the same

8 person commtted the rapes and the murder", why

9 did they never try to charge David Ml gaard wth
1113 10 the rapes? So | think that's further evidence

11 t hat there was not a connection made, that once

12 t hey had M| gaard and the evidence, that they

13 simply focused on that and went forward with that.

14 Q And then let's talk about October 1970 when it
1113 15 became known to the police that Larry Fisher had

16 confessed to at |east two of the rapes that the

17 police initially had connected to the nurder. Did

18 your investigators find any evidence that any

19 police officer did, in fact, connect, in 1970 or
1113 20 t hereabouts, Larry Fisher to the Gail Ml er

21 mur der ?

22 A No, not at that time.

23 Q And did it surprise you or would it surprise you

24 t hat no connection was made, if that in fact were
1113 25 the case, between Larry Fisher's confessions in

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36368
1 Oct ober '70 and the Gail M Iler nmurder?
2 A That doesn't surprise me, because | believe that
3 once they had all the evidence that they felt was
4 necessary to take forward to charge David
11:14 5 M | gaard, there was no evidence that he was
6 involved in the other crimes so they, | think the
7 police treated it as two separate sets of
8 i nvestigations.
9 Q And so again, | guess as, and with your experience
11:14 10 as a police investigator, if -- | guess it would
11 be eight, nine months after M. Ml gaard is
12 convicted, although the matter is under appeal,
13 but after he is convicted, to then |earn about
14 Larry Fisher's confession to two, to at |east two
1114 15 of the four rapes in and around the time of the
16 Gail MIler murder. Are you -- what is your view,
17 sir, that -- as to whether or not that is
18 somet hing that maybe ought to have been connected
19 by police officers?
11:14 20 A | think it would have been very difficult to make
21 t hat connection, and certainly there's nothing
22 t hroughout our investigation, interview ng police
23 officers, review ng docunents, etcetera, that
24 showed that that connection was ever made.
11:15 25 Q And | appreciate that, but as far as -- let nme
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1 pose this question. As a police officer, what was
2 the influence, in your view, that the conviction
3 had on the police, that once David Ml gaard is
4 convicted -- on police officers, | guess, in
1115 5 considering matters relating to the Gail Ml er
6 mur der ?
7 A Well certainly I would, although I can't put
8 myself in the mnds of the police at that tinme, |
9 can telling you from nmy own experience that once
1115 10 you have a conviction and the evidence is tested
11 by the courts and you have a conviction, that as a
12 police officer you believe that you have the right
13 person, and |'m sure that the investigators
14 t hroughout this file believed they had the right
1115 15 person. | mean, we now know that that's not the
16 case, but certainly back in 1969 that was the
17 case.
18 Q And then go ahead to 023263. Now | wanted to turn
19 to the investigation related to M. Caldwell, and
11:16 20 if we can go to the next page -- and this is in
21 the report -- there are, | think, a couple of sets
22 of allegations here. The first one,
23 W ongdoi ng/ Conceal ed Facts, and this relates to
24 your investigation as to whether Cal dwell was
11:16 25 involved in crimnal obstruction of justice; is
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1 t hat correct?

2 A That's correct.

3 Q And the first allegation is Wongdoi ng/ Conceal ed

4 Facts. B.1, which we'll go through in detail, is
1116 5 the allegation that he was aware of the

6 simlarities between the rapes and the murder,

7 t hat he was involved in destroying documents, that

8 he was involved in the Mackie summary, and that

9 his subm ssions to the National Parole Board were
11:17 10 part of, | think, other crimnal conduct; would

11 that be a fair sumary?

12 A Yes.

13 Q And then, as well, | think there was allegations

14 about disclosure issues, and whether what was and
1117 15 wasn't disclosed, and whether the failure to

16 di scl ose was a deliberate effort to obstruct

17 justice; is that correct?

18 A That's correct.

19 Q And if we can just go back to page 023197, it's
11:17 20 just for the record, to show where these conme

21 from We'Ill see here, this is at page 10 -- or

22 pardon nme -- page 30 of your report, it's

23 outlining these issues related to M. Caldwell,

24 and they go to the next page, issues 16 to 24.
11:17 25 And these woul d be issues that originated from M.
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1 Wol ch, M. Asper, M. Bruce, and Joyce M | gaard;

2 is that correct?

3 A That's correct.

4 Q If we can go back to page 023265, just outline the
1118 5 general allegation.

6 "The first allegation ...",

7 and you identify the issues numbers:

8 "... 1Is that Caldwell is guilty of

9 wr ongdoi ng, primarily because he
11:18 10 i mproperly conceal ed facts during his

11 prosecution of Ml gaard. The

12 i nformati on conceal ed was his know edge

13 of the simlarity between Fisher's

14 crimes and the M|l Iler murder. Cal dwell
1118 15 is alleged to have gained this know edge

16 from media publicity and police reports

17 whi ch made reference to Fisher's

18 crimes.”

19 And would that be a fair summary of what the
11:18 20 substance of that allegation was?

21 A That's correct.

22 Q And so would this be a case of what you were

23 investigating was that M. Caldwell knew that

24 David M | gaard was innocent, and that sonmeone el se
11:18 25 had commtted the crime, and that he deliberately
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1 t ook steps to conceal information to convict an
2 i nnocent person?
3 A Yes, that's what we were investigating.
4 Q And then the next paragraph:
1118 5 "During Wblch's exam nation
6 of police and prosecution files, some
7 documents contained references for which
8 he could not account, e.g. yellow
9 not ebook, 'C file. Based on his
11:19 10 exam nation of the prosecution files
11 Wol ch suggests material is m ssing and
12 guesti ons whether or not it was
13 destroyed "
14 And | think this allegation was that, based on
11:19 15 what M. Wolch and his group had seen of M.
16 Caldwell's file at the Supreme Court reference,
17 the allegation was made that files were
18 del i berately destroyed fromthe prosecution file;
19 is that correct?
1119 20 A Correct.
21 Q Then you go on to describe the investigative
22 summary, that's the Mackie summary.
23 "The question posed by Wbl ch
24 is whether or not Cadrain wrote the
11:19 25 summary and why he denies ever having
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1 seen it even though it purportedly came

2 from his prosecution files. The summary

3 contains statements attributed to John

4 and W1l son which Wolch alleges they had
1119 5 not made at the time the document was

6 prepared. |f these suspicions are

7 correct, and if Caldwell had a hand in

8 writing the report, then he would

9 clearly be involved in wrongdoing."
11:19 10 And so that was the allegation on the Mackie

11 summary?

12 A That's correct, yes.

13 Q And then lastly, or sorry, the:

14 "I ssue 21 is another exanple
1120 15 of alleged wrongdoing by M. Caldwell.",

16 about writing:

17 "... letters to the National Parole

18 Board regarding David M| gaard's

19 eligibility for parole, which are deemed
1120 20 to be unusual and inmproperly nmotivated."

21 And | take it that would have been part of a

22 broader crimnal wrongdoing, in other words that

23 it was part -- let me back up. In and of itself,

24 was there any allegation that the letters to the
1120 25 parol e board were crimnal wrong, or was it put
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1 to you that they are part of or some indicia of

2 ot her crim nal wrongdoing?

3 A That's correct, they could be supportive of, or

4 could be, evidence of wrongdoing. Those actions,
1120 5 sorry, could be evidence of wrongdoing.

6 Q You then go on and say:

7 "The second allegation ... is

8 t hat Cal dwell wi thheld evidence

9 including the fact M| gaard was not in
1120 10 the vicinity at the time of the murder

11 and that Caldwell failed to disclose

12 information ... of two w tnesses "

13 So yeah, so the one set of allegation of

14 non-di scl osure here relates to (V4)--- and people
1120 15 in the alley, and then al so:

16 "The all egation of non

17 di scl osure also includes a question

18 concerning Caldwell's actions follow ng

19 his 60-08-25 meeting with Al bert
1121 20 Cadr ai n. Cadrain told of an incident in

21 1968 involving Ml gaard. According to

22 Cadrain, on nore than one occasion, he

23 observed M| gaard give teen age fenmal es

24 drugs, place theminto a bath tub
1121 25 cont ai ni ng water and have sexua
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1 intercourse with them Cal dwel | had the

2 Saskat oon police interview Ed

3 Schel | enberg who Cadrain said could

4 verify his story. Wlch believes the
1121 5 | ack of documentation on this interview

6 is evidence the police determ ned that

7 Cadrain made up the story. And since

8 Cal dwel | knew Cadrain wasn't credible,

9 he was wrong in not disclosing this to
1121 10 the defence and wrong in using the story

11 in his reports to the Parole Board."

12 Now woul d that be an accurate representation of

13 t hat ?

14 A Yes.
1121 15 Q And just so we're clear on that this is, | think,

16 the first time we've introduced the Schell enberg

17 bat htub incident. And is it correct,

18 M . Sawat sky, that you investigated, the RCM

19 investigated this incident because M. Wblch
1121 20 i ndicated that it was evidence of crim nal

21 wrongdoi ng on the part of M. Caldwell ?

22 A That's correct, that's why we investigated that.

23 Q And t hat:

24 "Wol ch contends there is a
1122 25 greater obligation of disclosure on
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1 Crown Counsel than that applicable to
2 the trial setting. For example, his
3 maj or concern is that when it became
4 known in October of 1970 that Larry
1122 5 Fi sher was responsible for the 'rapes',
6 Crown Counsel had a duty to disclose
7 t hese facts and did not."
8 And that, again, would be a sunmary of what was
9 al | eged?
1122 10 A That's correct.
11 Q Can you tell us just generally, and | propose to
12 go through this specifically, but the issue of
13 di scl osure and a Crown prosecutor's obligation to
14 di scl ose; what was your understanding as to
1122 15 whet her or not that issue had been dealt with by
16 t he Supreme Court reference?
17 A Well, in our view it had, because the Supreme
18 Court specifically comented on that. But |
19 believe M. Wl ch was of the view that that was
1122 20 only at the trial setting, that there was other
21 di scl osure that should have been made, and this is
22 an exanple of that, outside of the trial setting.
23 So our approach here was to sinmply gather as nuch
24 evi dence and information around that as we coul d,
1123 25 and then provide it on to M. Fraser and M.
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1 McCr ank, who were certainly in a position to make
2 comment as to whether disclosure was adequate or
3 not to answer that allegation.
4 Q And is it correct to say that, to the extent that
1123 5 the failure to disclose or the deliberate
6 concealing of information as all eged agai nst M.
7 Cal dwel | constituted crim nal conduct or the basis
8 for a charge, that's something you investigated?
9 A That's somet hing we investigated, yes.
1123 10 Q And, secondly, you gathered information about what
11 was di scl osed and whet her anything was conceal ed
12 for the purposes of M. Fraser and M. McCrank
13 consi dering the other issue about, | guess,
14 prof essi onal obligations to disclose; is that
1123 15 correct?
16 A That's correct.
17 Q If we can scroll through, that the -- it appears
18 t hat you would have obtained M. Caldwell's file,
19 t he prosecution file, fromthe Government of
1124 20 Saskat chewan; is that correct?
21 A Yes.
22 Q Next page. You say:
23 "None of the documents in
24 Cal dwel | 's prosecution files make
1124 25 reference to Larry Fisher. There are
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several docunments which make reference
to the unsol ved sexual assaults -"
and then go on to talk about a number of reports,
and we have been through all these reports,
M . Sawat sky, with M. Caldwell and other
wi t nesses. And, again, was one of the initial
steps, then, to | ook at whether there was
information on his file about the rapes and Larry
Fi sher ?
Yes, whether there was any notes or reports.
You go on to say:

"Ot her documents in
Caldwell's file which acconpany the
| aboratory report do not explain its
presence. ",

tal k about this "different file' conment, we've
seen that. You say:

"There is no indication in
the file that Caldwell queried the
police to determ ne the significance of
any of the references to the other
sexual assaults.";

and is that accurate?
Yes, it's accurate.

So was it a question of |ooking at the docunment,
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1 talking to M. Caldwell, talking to the police to
2 see whether or not M. Caldwell did, in fact,
3 connect the crime and did, in fact, conceal
4 i nformation?
1125 5 A Exactly, to see if there was any evidence of that.
6 Q Next page. This outlines the interviews of M.
7 Cal dwel | and the interview, here you say:
8 "He rejected the suggestion
9 he had "all the facts and police files'
1125 10 and that he was aware of the
11 simlarities between the rapes and
12 MIler murder. Caldwell stated he had
13 no recollection of having police reports
14 in his prosecution file which made |inks
1125 15 and he was not otherw se aware that the
16 police saw simlarities between the
17 rapes and the nurder. Caldwell nmade a
18 poi nt of emphasizing the difference
19 bet ween the police files and his own.
1125 20 He has no recollection of a 1969 story
21 in a Saskatoon newspaper connecting the
22 murders and the rapes.”
23 And woul d that be an accurate sunmmary, then, of
24 what your investigators found?
11:26 25 A Yes.
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1 Q So then if we can go down to the bottom,
2 | nvesti gat or Commrent :
3 "Cal dwel |l sifted through the
4 mat erial received from the police and
1126 5 deci ded what was relevant to his
6 prosecution and what needed to be
7 di scl osed to defence counsel . It is
8 clear from his hand written notation on
9 the | aboratory report and on the
1126 10 occurrence report that Caldwell read at
11 | east two documents which contained
12 references to other sexual assaults. As
13 far as the other docunents (e.g.,
14 statements, nmodus operandi report) are
1126 15 concerned, he has no specific
16 recoll ection now of having read them
17 al t hough it seens clear he did. He
18 apparently put them aside as not being
19 rel evant .
1126 20 Consi dering the volume and
21 type of material involved, the
22 references in Caldwell's files to the
23 unsol ved sexual assaults and simlarity
24 of modus operandi between them and the
11:26 25 M1l er nmurder do not represent a
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1 significant portion of Caldwell's files.
2 G ven this fact, it would seem
3 unreasonable to expect that when the
4 mat erial was first reviewed, or |ater
1127 5 Cal dwel | ought to have beconme suspicious
6 t hat someone el se other than Ml gaard
7 was responsi bl e. Cal dwel | " s belief that
8 he had a strong case against M| gaard -
9 much of it provided by John, WIson and
1127 10 Cadrain, would al so be a factor when
11 exam ning his know edge of the facts."
12 And woul d that be an accurate summary of what
13 your investigators concluded?
14 A Yes.
1127 15 Q And so, again, that would relate to whether or not
16 M . Caldwell was aware of the simlarities between
17 the rapes and the nmurder and the connection; is
18 that right?
19 A Exactly. And, certainly, we were not able to make
1127 20 any contention there.
21 Q And then the next issue you | ooked at is whether
22 he destroyed docunents, and it says:
23 "Robert Bruce ...",
24 and you tal ked about him back in June, he was the
1127 25 investigator that acconpanied M. Wl ch, | think,
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1 at one of the -- at the initial interview, is
2 that right?
3 A That's right.
4 Q And then he later provided you with information
1127 5 from M. Asper; is that correct?
6 A Correct.
7 Q And:
8 "Robert Bruce raised the
9 i ssue of m ssing documents ... He
1127 10 i ndi cated Wbl ch was provided a copy of
11 the 'prosecution' file in ringed binders
12 whi ch were conpl ete except for sporadic
13 pi eces. The document in the binders
14 wer e nunbered consecutively from 001 to
1128 15 500. It appears as though he conmpared
16 the contents to the police files - which
17 were also in binders - and found the
18 numbers were prefixed with the letters
19 A, B,C,D and E. He assuned the first
1128 20 collection were copies of police reports
21 fromthe 'prosecution' file and the
22 second set fromwere fromthe 'police'
23 files. Since the material found in both
24 sets was not identical, he concluded
1128 25 sone reports were m ssing.
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1 Our research suggests M.
2 Bruce is m staken about the material he
3 | abel s as belonging to the 'prosecution’
4 file. The binders to which he makes
1128 5 reference are likely all copies of the
6 police files made at different times.
7 The | ater version, which was prepared by
8 I nsp. Quinn's secretary in 1990/91, was
9 numbered with the prefix's while the
1128 10 earlier version was not. W have
11 exam ned the police files and
12 prosecution files in detail together
13 with any cross references and no
14 i nconsi stenci es have been found."
15 And that -- was that your concl usions?
16 A That was our concl usion.
17 Q Did you spend a fair bit of time going through
18 this, your investigators?
19 A Yes, | recall this as being another issue that a
1129 20 consi derabl e ampbunt of time was spent on.
21 Q And | think the evidence that this Conmm ssion has
22 heard from both police and M. Caldwell is that
23 the police files, not all the police files,
24 investigation reports were provided to M.
1129 25 Cal dwell, only portions were, and that later in
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1 1990-'91 the police put together a conplete
2 collection of the Gail MIller police file,
3 | abelled it in binders A, B, C, D, and E, and that
4 t hose police reports did not correspondence
1129 5 directly to M. Caldwell's file because M.
6 Cal dwel |l said he didn't get them all; was that
7 your understandi ng?
8 A That's my understandi ng, yes.
9 Q And the allegation that was investigated by your
1129 10 peopl e was that something nefarious happened, that
11 M . Caldwell had all of the police files and
12 del i berately destroyed them as part of sone
13 crimnal wrongdoing, is that --
14 A That's correct.
1129 15 Q Go to the next page. Just on this investigation
16 about what was on his file, you indicated that:
17 "Caldwel |l 's prosecution files
18 were accessed by numerous individuals
19 when preparing for the Supreme Court
11:30 20 hearings. Those with access include
21 Saskat chewan Justice solicitors and
22 M . David Asper, who indicated he spent
23 several |ong days reviewi ng the materi al
24 in Regina."
11:30 25 And as far as investigating what was on --
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1 whet her M. Caldwell's file, as you reviewed it,

2 was conmpl ete or whether documents had been

3 destroyed, can you tell us what was significant,

4 if any, of the fact that, between the tinme M.
1130 5 Cal dwel | concluded his prosecution and the time

6 you | ooked at his file, people had been | ooking

7 at the file for legitimte purposes?

8 A Yeah, and clearly M. Caldwell indicated to us

9 t hat he, when he did review the file he noticed
11:30 10 that some -- that the documents were not

11 necessarily all the way that they had been. So,

12 clearly, he noticed as well that others had been

13 accessing the file. From our investigation there

14 was not hing sinister about that, it was, appeared
11:31 15 to be legitimte access for legitimte reasons.

16 Q Then next page, | think on the issue of docunments

17 destroyed, the Investigator Comment is:

18 "It is not possible to

19 determne with certainty if docunents
1131 20 fromthe prosecution files have been

21 | ost or destroyed. Pages in the files

22 are not numbered numerically fromtop to

23 bottom so it is not possible to say if

24 entire reports or individual documents
1131 25 are m ssing. Nevert hel ess, those
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reports in the prosecution files appear
to be intact, i.e. there are no m ssing
pages, and the reports and ot her
documents found are consistent w th what
one would normally expect to find.
The facts do not support the
inference that file material was
del i berately destroyed. After the files
were released from Cal dwel | 's Saskat oon
office, numerous individuals had access
and consequently, no one can be certain
if every document that was part of the
files in 1969/ 70 was there in 1990 and
subsequent years."
And that would be your concl usion?
Yes.
Then we go on to the Mackie sunmmary. It says:
"Wol ch acknow edges that the
investigative summary could have
originated fromeither the prosecution
or the police files. His primry
concerns appear to be:
(a) a question as to whether Cal dwell
could have authored the docunment,

(b) the docunent shows a |ink between
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1 the (V1)- sexual assault and the

2 MIler nmurder, and

3 (c) the contents denmonstrate the fact

4 Ni chol John and Ron W I son were
1132 5 | ater told what to say based on

6 the outline provided in the

7 investigative summry."

8 And you may have touched on this earlier, but the

9 suggestion ranged from that M. Caldwell authored
11:32 10 it to being conplicit in its use by the police;

11 is that fair?

12 A That's fair.

13 Q And, as well, the reference that in this docunent

14 there was reference to, | think on page 1, to one
11:32 15 of the sexual assault files; is that correct?

16 A That's correct.

17 Q You say here:

18 "Cal dwel |l states he first saw

19 the "investigative summary' on 92-03-02
11:32 20 when Saskatoon City Police |Inspector

21 Qui nn showed it to him as part of

22 i nquiries he was making. Later, on

23 March 10th, in the conmpany of Sgt. R

24 Pearson, he reviewed the file to provide
11:33 25 answers to questions being posed by
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1 Federal Justice. He found the
2 investigative summary in a file
3 unfam liar to himentitled, 'MIlgaard -
4 W tness Roberts - Art - Polygraph
1133 5 Operator'. Caldwell specul ated that the
6 summary may have originated from police
7 files which were sent to Sask. Justice
8 in Regina. Caldwell states that the
9 i nvestigative summary was not part of
11:33 10 his file and he is not famliar with
11 "any markings indicating it was received
12 and filed at his office'.
13 Al t hough Cal dwel | said during
14 our interview in July 1993 that he
11:33 15 didn't recall seeing the investigative
16 summary during his handling of the case
17 in 1969 we felt he could be m staken.
18 The basis for this was in his
19 recollection that he saw a police report
11:33 20 concerning a statement attributed to
21 M |l gaard's father. The statement was to
22 the effect that when M| gaard's father
23 was i nformed of the police investigation
24 he said he was not surprised and
11:3¢ 25 i ndi cated he had suspected 'something
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1 i ke this m ght happen'. Cal dwel |
2 stated he read about this statement in a
3 police report but the only document we
4 could find in either the police or
5 prosecution file which made mention of
6 this account is page four of the
7 investigative summary. Assum ng
8 Caldwell 1is correct in his recollection
9 that nothing is mssing fromhis files,
11:34 10 we concluded he nust have read the
11 i nvestigative summary. W
12 re-interviewed Caldwell on this point.
13 He was firmin his response that his
14 recoll ection was that he saw the
11:3¢ 15 father's comments in a police report,
16 al t hough he concedes that it could have
17 come to him otherwi se, eg. told to him
18 verbally and put into his mnd as having
19 been seen in print. According to
11:3¢ 20 Cal dwel |l , the investigative summary was
21 not part of his file and there was no
22 reason for himto have it."
23 And, again, would that be an accurate summary of
24 what you found?
11:3¢ 25 A Yes, it is.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36390

1 Q Anything there to el aborate on?

2 A No, simply to say that that conment about, from

3 M |l gaard's father was in the investigative

4 summary, so | think it -- and it was obvious M.
1134 5 Cal dwel | had know edge of that, so | think our

6 t houghts were that it's possible he may have seen

7 that, but didn't seemto have any i ndependent

8 recall of seeing it.

9 Q Then if we can go down under | nvestigator Comrent
11:35 10 you say:

11 "Regar dl ess of which

12 alternative is the correct version,

13 since Caldwell didn't write the summary

14 the fact that he may have read it seens
11:35 15 to have little inport. The significant

16 interviews of John and W I son took place

17 in 60-05-22/24 and M | gaard was charged

18 a week later. Caldwell received the

19 first part of his court brief fromthe
11:35 20 police in early July. If the summary

21 was part of the material he received

22 then or |ater, at that stage of the

23 process, the contents would certainly

24 not appear to be relevant to his
11:35 25 prosecution and he would |ikely have
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handl ed the report in the same manner as
described in B.1 above."
And woul d that be an accurate --
Yes.
-- summary of your conclusions? So whether he did
or didn't see it, whether he did or did not have
the Mackie summary in 1969-1970 was, in the view
of you and your investigators, of no inport; is
t hat correct?
That's correct.
Next page, 023274, another issue, Subm ssions to
t he National Parole Board, and that:
"M. Wblch maintains this unusual nove
is denmonstrative of a peculiar interest
in seeing M| gaard denied parole.”
It appears that your investigators talked to the
regi onal manager of the National Parole Board and
it says here that Bisset:
"...states it was not unusual, between
1970 and 1977, for a prosecutor to write
to the Parole Board. The Board, in
fact, would solicit information from any
agency that m ght have input, be it
positive or negative."

And t hen:
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1 "An Act was proclaimed in 1992 requiring
2 those in the crimnal justice systemto
3 provide the National Parole Board with
4 information of the kind provided by
1136 5 Cal dwel | . "
6 And then it appears your investigators talked to
7 M . Kujawa who said:
8 “"I'n his opinion, it would be uncomon
9 for a prosecutor to wite the National
11:37 10 Par ol e Board, however, he has done so on
11 a few occasions on the request of the
12 Board."
13 Next page, |I'Il just go through these and get to
14 your investigator's coment. You talked to
11:37 15 Perras who was assisting M. Caldwell in a m nor
16 respect at the trial. Perras did not find this
17 unusual. And then you talked to M. Caldwell it
18 appears and he says that he wrote to the board
19 after reading a booklet and attending a course
11:37 20 and:
21 "He felt he had a duty to write the
22 | etters because, as Crown prosecutor he
23 had a comprehensi ve know edge of the
24 M | gaard case."
11:37 25 And if we can go to the next page, the
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1 i nvestigator comment:

2 "It was unconmmon, but, presumably not

3 i nappropriate, for a Crown prosecutor to

4 send letters to the National Parole
1137 5 Service concerning a serving prisoner."”

6 And was that your investigator's concl usion?

7 A Yes.

8 Q And so is it fair to say that it wasn't anything

9 that you felt was worthy of crim nal charges or
11:37 10 anything of that nature?

11 A Yes, that's correct.

12 Q Next, All egation: Failure to Disclose, and again,

13 this was a number of different issues of

14 di sclosure, and | take it that it appears that
11:38 15 your group categorized these disclosure issues

16 into various groups; is that right, or subject

17 matters?

18 A That's right.

19 Q So the first one is witnesses relating to Avenue
11:38 20 "O" versus "N', and we have been through this on a

21 nunber of occasions before, M. Sawatsky, but I

22 think this allegation is that M. Caldwell had

23 information on his file that would suggest that

24 Gail MIler would have been traveling down Avenue
11:38 25 "O" rather than Avenue "N' and yet at trial the
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1 all egation was that M. Caldwell put forward to

2 the jury the Crown theory that she was on Avenue

3 "N" when she was approached by the M| gaard

4 vehicle and therefore he breached some duty to
1139 5 di scl ose, he had information that would support

6 her being on "O', he didn't disclose it and put

7 forward a position she was on Avenue "N". | s that

8 a fair summary of the basis of the allegation?

9 A That's a fair summary of the allegation.
11:39 10 Q And is this one, |I think here, this allegation

11 appears to have its genesis with M. Asper; is

12 t hat correct?

13 A Yes.

14 Q And that's something that Robert Bruce provided to
11:39 15 you | believe that originated from M. Asper, that

16 this was one of the issues that M. Asper had

17 rai sed through M. Bruce as part of your

18 i nvestigation?

19 A Yes. | believe this allegation canme a bit |ater
11:39 20 after the interview with M. Wl ch.

21 Q And | think maybe the |ast |ine here:

22 "By withholding informati on that she

23 more than |ikely would have been on Ave.

24 O, the Crown avoided giving the defence
11:40 25 evi dence contradicting the theory on
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whi ch their case was prem sed."
And if we can go through, | won't go through the
details, and actually go to page 023278, and
reference is made here to M. Caldwell's address
to the jury where he said:
"It must be inferred that she set off on
foot for the bus Iine on 20th down
ei ther Avenues P -- excuse me, Avenues O
or Avenue N, one or the other. She had
to go south from her residence, and the
Crown suggests on the evidence that it
was down Avenue N proceedi ng
sout hward. . ."
Etcetera. It says:
"As noted, it is M. Asper's contention
that in order to rely on the evidence of
John and W1l son the Crown needed to
advance the Avenue N theory. However ,
this does not appear to be the case
because in addition to offering the
alternative routes of Avenues O or N,
Cal dwel | pointed out to the jury a
di sagreement between the evidence of
John and W Il son concerni ng what happened

after they encountered the girl on the
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street.”
And it goes on as to where the vehicle was.
"The judge, in his charge, also made it
clear that it was open to themto accept
ei ther Avenue O or N as the route
t aken. "
And then goes on to talk about the address to the
jury that left that open. And then the next
page, you say:
"The facts outlined above suggest
Cal dwel | had no intention of narrow ng
his case to a theory which tended to
show the evidence supported an Avenue N
versus an Avenue O theory."
And again, would that be an accurate concl usion
of your investigators?
Yes, that's accurate.
The next one is the two witnesses in the alley
which | think are Marie |Indyk and the Merri mans
about what they saw. If we can go to the next
page. | think if we can go to the top, you say:
"There is no indication from either the
police files or the prosecution files
that the police ever informed Cal dwell

about their interview of the
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1 Merriman's."

2 And then if we can scroll down:

3 "M . Asper states, the fact that Ms.

4 | ndyk was called to testify she didn't
1142 5 see anything is proof that Caldwell knew

6 the defence had an interest in calling

7 wi t nesses who didn't see anyt hing.

8 Therefore, he was cogni zant of the need

9 to disclose statements of the nunmerous
11:42 10 i ndi vi duals who saw not hi ng unusua

11 around Avenue N and he was clearly wrong

12 in not doing so."

13 And again, would that be a summary of what was

14 bei ng put forward on the Merriman and the | ndyk
11:42 15 i ssue?

16 A Yes, it woul d.

17 Q Next is the (V4)--- assault, and you're famliar

18 with the (V4)---- (V4)--- assault and | ater

19 all egations that it was Larry Fisher who commtted
11:42 20 the assault?

21 A Yes, | am

22 Q Can you tell wus, again, did your investigators

23 | ook at this issue of if (V4)---- (V4)--- -- and

24 we' ve been through, we've actually heard a fair
11:43 25 bit of evidence about the details, but that if
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1 (V4)---- (V4---"s account of what happened is
2 accepted as fact, in other words, that it was
3 Larry Fisher who assaulted her at 7:07 a.m on
4 Avenue H, what was the conclusion of your
1143 5 investigators as to whether or not that elim nated
6 Larry Fisher as the killer of Gail MIller?
7 A | think our conclusions were that it certainly
8 cast some doubt on that because of the tinme
9 frames. | believe we tried to re-enact that, we
11:43 10 had investigators walk and run that, the distance
11 bet ween and tried to see if we could match the
12 times, and we discounted the fact that it was
13 i kely the same person who commtted the murder
14 and commtted the assault of (V4)---- (V4)---.
11:43 15 Q So are you saying that the allegation that Larry
16 Fi sher assaulted (V4)---- (V4)---, are you telling
17 us that that was evidence that the RCMP relied
18 upon to | guess conclude that Larry Fisher may not
19 have been the perpetrator; in other words, al nost
11:44 20 as an alibi for hin?
21 A | certainly think it formed part of our
22 concl usions, or part of the reasons why we drew
23 t he concl usions we did.
24 COWM SSI ONER Mac CALLUM: | wonder if we
11:44 25 could be careful about the use of pronouns here.
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' mjust getting -- so if it was Fisher, on the
assumption that Fisher assaulted (V4)--- on

Avenue H, would that |ead you to doubt that he
could have killed M| ler?
Yes, My Lord.

COWM SSI ONER Mac CALLUM: Ckay, thank you.
Go ahead, M. Hodson.

BY MR. HODSON:

Yeah. And so again | think parts of what your
investigation was, to check the credibility of, or
at least the timng of what Ms. (V4)---, when she
said the assault took place; correct?
That's correct.
Al t hough she was pretty adamant that it was 7:07
a.m; was she not?
She was very firm 1 believe on her time and has
mai nt ai ned that throughout the years.
And | guess the second thing, is it correct that
your investigators would | ook at whether or not
her identification in 1990 of Larry Fisher as the
perpetrator of her assault was credible?
Yes.
But if you assunme that Ms. (V4---'s account is
correct both as to tinme and to perpetrator, and |

t hi nk you answered this question, and that it was
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1 Larry Fisher who assaulted her at 7:07 a.m, that
2 made it less likely that Larry Fisher killed Gai
3 MIler?
4 A Yes, it made it less likely.

1145 5 Q Now, this issue relates to the disclosure of the
6 information that M. Caldwell had. If we can go
7 to the next page you say:
8 "Wbl ch suggests the police assunmed the
9 same person attacked both M Il er and

11:45 10 (V4)---, but since it didn't fit the
11 M | gaard theory, there was no interest
12 in pursuing the link. These details are
13 all eged to have formed part of the file
14 mat erial sent to Caldwell by the police.

1146 15 Since Caldwell had this information he
16 was obliged to disclose the facts to
17 defence counsel ."
18 Now, putting aside who assaulted (V4)---- (V4)---
19 for a monment, based on what you investigated,

11:46 20 what are your thoughts as to whether or not the
21 Saskatoon City Police, with the information they
22 had at the time, nanely, (V4)---- (V4---'s
23 statement, assumed the same person attacked both
24 Gail MIler and (V4)---- (V4)---7?

1146 25 A | think when you |look at that in itself, it
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1 appears to be rather an odd set of circunstances.
2 It would seemto ne as an investigator that it
3 woul d be unusual that the two woul d be connect ed,
4 the crimes thenselves are so different, where you
1146 5 have a stabbing, rape and then a sinmple touching
6 or -- and | don't mean to suggest that that's not,
7 you know, serious, because it is in the sense of
8 the victim victim zation, but certainly the
9 of fences thenselves are very, very different.
11:47 10 Q And what about the time factor and the distance
11 bet ween the two | ocations?
12 A And as | indicated, we tried to re-enact that to
13 sort of see if there's a possibility of a
14 connection, and although you certainly can't
11:47 15 di scount it outright, it doesn't sound probable.
16 Q So then you go on to say:
17 "We found no indication Cal dwell was
18 gi ven copies of police reports
19 concerning (V4---'s assault. His files
11:47 20 contain an index to witness statenents
21 listing her along with the other
22 ni nety-four statements. Her ori gi nal
23 statement was included as nunber forty."
24 And t hen:
11:47 25 "Concerning know edge of the assault on
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1 (V4)---- (V4)--- and his failure to
2 di scl ose relevant facts to the defence,
3 Cal dwel | states he has no recollection
4 of "...being aware of other sim/ ar
11:47 5 crimes," or, "...of any other crimes at
6 all in that time, period."” And, in
7 particul ar, Caldwell has no recollection
8 of the name (V4)--- or the circunstances
9 surroundi ng her assault.
11:48 10 M. Tallis, Ml gaard's
11 defence counsel, was not informed about
12 (V4---"s conpl aint of assault during
13 trial."
14 And | believe, and | stand to be corrected on
11:48 15 this, | believe, M. Sawatsky, the evidence we've
16 heard is that the (V4)---- (V4)--- statement on
17 the top, there was some handwritten note,
18 unrel ated assault, and |I'm not sure if that was
19 on the police report as well, | think it was on
11:48 20 just the statement, and | think there was sone
21 evidence from M. Caldwell on that, that -- do
22 you recall |ooking at that issue at all?
23 A | recall, yes, during our investigation | recall
24 some di scussi on about that and being informed of
11:48 25 that, that someone, likely M. Caldwell 1 think,
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1 had | ooked at that statement and discounted it as
2 bei ng of value to his prosecution.
3 Q Actually, M. Caldwell's evidence is that he said
4 someone with the police had witten that on the
1148 5 statenment.
6 A Ckay. | "' m not certain that we ever determ ned
7 ei ther way.
8 Q Now, next if we can scroll down, this is an |ssue:
9 Cadrain's Story About Virgins, and then:
11:49 10 "According to Saskatoon police
11 occurrence report --"
12 And we've seen this report, it's the August 25,
13 '69 report:
14 "Cadrain told Caldwell he first met
11:49 15 M|l gaard in Calgary in the spring of
16 1968. He related a story he had earlier
17 told the police which was to the effect
18 t hat, on nmore than one occasion,
19 M | gaard gave teen age femal es drugs,
11:49 20 pl aced them in a bath tub containing
21 wat er and had sexual intercourse with
22 them  The water was to dispose of any
23 bl ood. Cadrain claimed to have observed
24 this take place and indicated M| gaard
11:49 25 invited himto take part. He said a
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1 friend Ed Schell enberg could corroborate

2 his story. The police report states

3 Cal dwel | asked the police to interview

4 Schel l enberg (a reason is not given but
1149 5 it is apparently for the purposes of

6 assessing Cadrain's credibility)."

7 And then the next page:

8 "As noted earlier, WlIlch suspects that

9 since there is no mention of the results
1150 10 of the Schell enberg interview in the

11 police reports or prosecution files, the

12 police |likely found Cadrain made up the

13 story. If this were true then he

14 contends Cal dwell had an obligation to
1150 15 di scl ose details concerning Cadrain's

16 credibility as a witness to the defence.

17 Further, Wolch feels mention of

18 Cadrain's story in Caldwell's

19 correspondence to the National Parole
1150 20 Board is totally inappropriate because

21 Cadrain's story was likely fabricated."

22 And that would be a sunmmary, a fair summary of

23 what you were investigating?

24 A Yes.
11:50 25 Q And so in other words, that August 28th, when
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1 Al bert Cadrain provided this information to M.
2 Caldwell, | believe it was in the m dst of the
3 prelim nary hearing, and are you telling us that
4 the allegation was essentially this, that M.
1150 5 Cal dwel | knew the story was fabricated, sent the
6 police out to investigate, got information back
7 that confirmed Cadrain had made up the story and
8 t herefore he knew Cadrain wasn't credi ble and yet
9 Cal dwel |, M. Caldwell proceeded to put him on the
11:50 10 stand? |Is that essentially it?
11 A That's essentially it, yes.
12 Q And the crim nal wrongdoing there would be
13 concealing information about this incident; is
14 t hat your understandi ng?
1151 15 A Correct, yes.
16 Q And then you go on to indicate that:
17 "According to Caldwell, he has no --"
18 Sorry, the police officers at the meeting don't
19 recall, but:
1151 20 "According to Caldwell, he has no
21 recoll ection of wanting Schell enberg
22 interviewed, but does not dispute the
23 fact that he may have requested such an
24 interview "
1151 25 He doesn't recall whether he was interviewed,
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etcetera. It appears then your officers talked
to Ed Schell enberg -- scroll down -- who was

interviewed, and:
"Schel |l enberg explained that in 1968 he
went to Calgary with Cadrain... Later,
in the summer of 1969, two police
officers from Saskatoon came to see him
His recollection is that the police
officers asked him for informati on about
David M | gaard but he has no nmenmory now
of being questioned about Al bert
Cadrain. He told them about several
incidents involving David M| gaard,
including a story told to him by Al bert
Cadrain in 1968 about a bath tub, a girl
and bl ood. He assumed from what he
heard that the incident had something to
do with a virgin."

And t hen:
"Schel |l enberg was not present during any
such activities. He described his
di scussion with police as a somewhat
hurried affair and does not remenber the
police officers taking notes."

And can you tell us, what was the significance of
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1 this informati on your investigators obtained from
2 M . Schell enberg as it related to the allegation
3 made by M. Wl ch?
4 A Well, it certainly supported Cadrain's contention
1152 5 t hat he had told somebody el se about this and M.
6 Schel |l enberg in fact confirmed that Cadrain had
7 told him so certainly that provided new evidence
8 to support that allegation.
9 Q Go down to C. 5, Disclosure: Bl ood on
1152 10 Cl ot hi ng/ Unusual Behaviour, and | think the
11 all egation here is that Cadrain and W I son
12 testified they saw bl ood.
13 "Bruce and Asper indicate the Crown
14 failed to say that the nmotel manager,
1153 15 Rasmussen, did not see unusual behavi our
16 nor did they disclose the fact that
17 Rasmussen, John, Danchuk's, and Sharon
18 WIilliams didn't see blood on his
19 clothing."
1153 20 Now, let's just |eave out Sharon WIlliam for a
21 moment. All of these witnesses testified at
22 trial and indicated they didn't see blood; is
23 t hat your understandi ng?
24 A Yes, that's ny understanding.
1153 25 Q What was the allegation here about the failure to
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1 di scl ose, what was your understandi ng?

2 A Well, ny understanding was that the Crown had

3 failed to disclose this, yet, like I say, or like

4 you said, these witnesses were all called at trial
1153 5 and were cross-examned | presunme and could have

6 been asked that question.

7 Q What did you understand to be the nature of this

8 al |l egation of wrongdoing then?

9 A Well, that because they didn't see blood on the
1153 10 clothing, it was evidence of perhaps M.

11 M | gaard's innocence.

12 Q Ckay. But the fact -- | guess what I'mtrying --

13 what is it that M. Asper and M. Bruce were

14 saying the Crown or the police did wrong, or |
1153 15 guess this is a Caldwell allegation, what M.

16 Cal dwell did crimnally wrong with respect to

17 Rasmussen, John, Danchuks and Sharon W I Ilians?

18 A Well, | guess when we first received this, we

19 weren't aware that they had testified at trial,
1154 20 and when we becane aware that they had testified

21 at trial, it certainly, in ny view, made that

22 al l egation, you know, sort of w thout any

23 f oundati on.

24 Q Okay. So if we can go to page 285, please, just
1154 25 one point here in the investigation of Sandra
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1 Danchuk, you note here:
2 "Nei ther Sandra, nor Walter Danchuk
3 recall seeing blood on Ml gaard's
4 cl ot hi ng. Of interest, is
1154 5 Sandra Danchuk's recollection that while
6 M | gaard was in her house she was under
7 the i mpression that he had a nosebl eed.
8 She cannot say why she believes this to
9 be the case. When interviewed by the
1154 10 Saskatoon City Police, she told the
11 of ficer of her belief and he suggested
12 that if she was in any way uncertain,
13 t hey would not put this into her
14 statement . "
1155 15 And Sandra Danchuk has given simlar evidence to
16 t he Comm ssion about a vague recollection. What
17 was the significance of this fact to your
18 i nvestigation?
19 A Well, certainly when you | ooked at this, if you
11:55 20 | ooked at it with the mandate to investigating
21 wrongdoi ng, it certainly shows that an
22 investigator said to her '"if you are not certain |
23 won't put it in the statement'. It would seem to
24 me that that is sort of an incrimnating piece of
1155 25 evi dence, that if you were out to frame David
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1 M | gaard, you would want it, yet the investigator
2 chose quite the opposite route and said, "well, if
3 you are not certain, don't put it in,' so to ne
4 it's not evidence at all of any wrongdoi ng.
1155 5 Q And how would David M| gaard having a nosebl eed be
6 incrimnating?
7 A Well, it could perhaps mean that he had bl ood on
8 his clothing and then of course that could give
9 rise to the suggestion that she was wrong about a
1155 10 nosebl eed, but she wasn't wrong about the bl ood on
11 t he cl ot hi ng.
12 Q What about the reverse, what about providing an
13 i nnocent explanation as to why David M| gaard had
14 bl ood on his pants?
11:56 15 A And that's certainly the other way to | ook at it,
16 because we have several wi tnesses who say they saw
17 bl ood on his clothing and it certainly, it could
18 have come from hi m having a nosebl eed.
19 Q I n your investigation, was it ever suggested to
1156 20 you by anybody on behalf of David M| gaard that
21 i nstead of Albert Cadrain |lying about seeing bl ood
22 on David M| gaard, that he may have actually seen
23 bl ood on David M| gaard from a nosebleed or from
24 some ot her innocent source?
1156 25 A No, that was not suggested to us.
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1 Q If we can go to 023286, the Kenneth Cadrain
2 information, and we've heard from Kenneth Cadrain
3 in other evidence, but just to summarize, | think
4 you summarize it here, that he was five years of
1156 5 age at the time and in 1991 he gave information |
6 think to your officers about having a recollection
7 of seeing blood on David M| gaard's clothing on
8 the morning of the murder; is that correct?
9 A That's correct.
1157 10 Q And you say:
11 "Ken Cadrain was never previously
12 interviewed concerning this matter."
13 | think he was interviewed by Sergeant Pearson;
14 was he not?
1157 15 A That's correct, yes, he was interviewed by
16 Pear son.
17 Q | think that was his initial -- and |I think in his
18 initial interview with Sergeant Pearson, | believe
19 there's nothing in his statement indicating that
1157 20 he -- | stand to be corrected on this -- | don't
21 t hi nk he saw bl ood. In his first statement to
22 Sergeant Pearson he did not see blood on the
23 clothing, although M. Cadrain said he told that
24 to Sergeant Pearson, so there's an issue there,
1157 25 but later with your officers he did say that he
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1 saw significant blood on David Ml gaard the
2 morni ng of the murder; is that correct?
3 A Yes, he did.
4 Q And what did you make of that, the fact that,
1157 5 number one, he was five at the time and it wasn't
6 until 20 sonme years |later that he described seeing
7 bl ood on David M| gaard, and nuch nore bl ood than
8 his brother Albert had described?
9 A Yeah, | guess we were somewhat surprised because
1158 10 this is the first time that it had come out. Our
11 mandat e here was not to investigate, you know, the
12 guilt or innocence of David Ml gaard, so we sinply
13 recorded this as another fact com ng out in our
14 i nvestigation.
1158 15 MR. HODSON: | see it's 12 o'clock, our
16 noon break.
17 (Adj ourned at 11:58 a.m)
18 (Reconvened at 1:30 p.m)
19 BY MR. HODSON:
01:30 20 Q Good afternoon. If we could go to 023287 again
21 pl ease, this is just again on the disclosure
22 issue, | think this is disclosure during the
23 course of trial, and | believe your investigators,
24 in fact you were involved in the interview of M.
01:31 25 Tallis; is that right?
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1 A That's correct.

2 Q And, here, the information he gave is:

3 "... that, given disclosure of the day,

4 he may wel |l have received nmore than he
01:31 5 was entitled to receive. Furt her,

6 Justice Tallis noted that the aspect of

7 di scl osure was dealt with by the Supreme

8 Court and he is not able to comment

9 further on that point."
o1:31 10 And was that the information, then, your

11 investigators received from M. Tallis?

12 A Yes, it was.

13 Q If we can then go to the next page. Here is the

14 | nvestigator Coments on the failure to disclose
o1:31 15 in the trial setting, and you go through the

16 Avenue N theory, and you point out that M.

17 Cal dwel | :

18 "... offered to the jury the possibility

19 MIler could have taken either Avenue N
01:31 20 or Avenue O."

21 And then go on to the next page. You say:

22 "The evidence does not

23 support the allegation Cal dwell was

24 aware of information suggesting
01:32 25 wi t nesses could offer evidence contrary
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1 to his theory of events or that he
2 wi t hheld any facts tending to show
3 M | gaard was not in the vicinity. The
4 facts confirm Cal dwell had no reason to
01:32 5 wi t hhold information tending to show the
6 evi dence supporting an Avenue N vs an
7 Avenue O theory because, contrary to M.
8 Asper's claims, in order to rely on the
9 evi dence from John and W I son, the Crown
01:32 10 did not put forth a theory which
11 narrowed the events to Avenue N."
12 And that would have been your investigators'
13 concl usion?
14 A Yes, it woul d.
01:32 15 Q And then here you say:
16 "We can not answer the
17 argument about Cal dwell's know edge of
18 the need to disclose details about those
19 i ndi vi duals who saw not hi ng around
01:32 20 Avenue N the morning of the murder
21 (based on the defence request to cal
22 Ms. Indyk to say she didn't see
23 anything) and whether he was wrong in
24 not disclosing (V4---'s statenent.
01:33 25 These questions are |egal rather than
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i nvestigative issues - and ones which it
appears the Supreme Court has already
deci ded. (The Court concluded that
di scl osure was adequate according to the
practice prevailing at the tine)."
And that would have been your conclusions then?
Yes, it would have been.
And then the next page, and again I'll just touch
on parts of this, M. Sawatsky, because |'m not
reading parts of those conmments, those are already
on the record. But here:

"Based on comments in a
police report it is believed that prior
to calling Cadrain as a witness,

Cal dwel | had the police interview a
friend, Ed Schell enberg ...",

you go on to describe that and say:
"Al t hough there are no details of
Schel |l enberg's interview in either the
Saskatoon City Police files or the
prosecutions files, since Caldwell
initiated the interview, it is likely
the police did advise himof the results
at | east verbally. Based on

Schel | enberg's 'verification' of
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1 Cadrain's story, Cadrain's credibility

2 woul d not appear to have been in

3 guesti on and there would not have been

4 no need for disclosure of the interview
01:3¢ 5 with Schell enberg. Further, since he

6 bel i eved that what he was told was true,

7 it would appear Caldwell's mention of

8 this information in reports to the

9 Nat i onal Parol e Board was not i nmproper."
01:34 10 And you have got the word "verification” with

11 guotes; what is the significance of that?

12 A The significance of that is that Cadrain had told

13 M. Caldwell that that happened, and that he

14 had -- was aware of that, and that M. -- he had
01:3¢ 15 told M. Schell enberg, and we were now able to

16 interview M. Schell enberg, who confirmed the fact

17 that M. Cadrain had told him that happened, and

18 al so that he had been interviewed by the police

19 back in 1970, or whenever, he had told them as
01:34 20 wel | .

21 Q Short of talking to David M| gaard about the

22 incident, was there any other way to corroborate

23 whet her or not what M. Cadrain told M. Caldwell

24 was true or not?
01:34 25 A No, there wasn't.
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And then out -- if we can scroll down -- Outside
of Trial Setting, and | think this relates to the
di scl osure post-conviction and relates to the

Oct ober 1970 confessions of Larry Fisher and then
subsequent steps; is that correct?

That's correct.

And here this is, again, this is part of your
investigation into M. Cal dwell. He says:

"As noted earlier, M. Wlch
is most concerned about the all eged
failure of Caldwell to disclose details
about Larry Fisher once he was
apprehended in October of 1970 ..."

"I'n making this allegation,
Wol ch i ndicates that when M. S. Kujawa

handl ed the M | gaard Appeal proceedings,

January of 1971:
" he was al so aware of such
simlarities between the Fisher crimes
and the MIler murder and he, too, had a
responsibility to disclose the facts to
M. Tallis."

And so do | take it, from that, that the

all egation was essentially that M. Cal dwell
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1 became aware in October 1970, or shortly
2 t hereafter, about the connection between Larry
3 Fi sher and Gail MIller, and that he had a duty to
4 di scl ose that information to M. Tallis or to
01:36 5 David M | gaard, and that he deliberately did not
6 as part of some crim nal obstruction?
7 A Yes, that's the substance of that allegation.
8 Q And so that would require you to investigate what
9 M . Cal dwell knew about Larry Fisher's confessions
01:36 10 in 1970 and what, if anything, he did with them
11 is that fair?
12 A That's fair.
13 Q And so here:
14 "Cal dwel |l states the only
01:36 15 time his office became involved in
16 matters involving Larry Fisher was to
17 transmt a telephone request, in March
18 of 1971, from the Regina office ... to
19 Deputy Chief Corey. He didn't have a
01:36 20 file or other material relating to
21 Fi sher because there was no reason for
22 himto have had same."
23 And the next page:
24 "Cal dwell is enmphatic in
01:36 25 stating he made no connection between
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1 the circunmstances of the M Il er murder
2 and Fisher's rapes. Our investigation
3 has not reveal ed evi dence suggesting
4 anything to the contrary. Since he made
01:36 5 no connection and had no doubts David
6 M | gaard was properly convicted,
7 Cal dwel | had nothing to disclose.
8 To sunmmari ze, there is
9 not hing arising out of our investigation
01:37 10 to substantiate the allegation Cal dwel |
11 failed to disclose relevant facts either
12 during his prosecution, or later."”
13 And that would be an accurate summary of what
14 your investigators concl uded?
01:37 15 A Yes, yes it is.
16 Q The next one is the supplemental issue, the
17 Rel ati onship Wth Saskatoon City Police - Defence
18 Counsel. And this is, you say:
19 "During our interview with
01:37 20 Ms. Mlgaard ... she indicated that
21 Cal dwel | had made comments during an
22 interview with author Peter
23 Carlyle-Gordge to the effect that he and
24 Tallis 'put him away together'. She
01:37 25 believes that the comment i ndicates
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1 collusion on the part of Caldwell and
2 Tallis, and that since there was an
3 assunption of Ml gaard's guilt, he was
4 given only a token defence.

01:37 5 She indicated that Ian
6 Di sbery, Tallis' assistant during trial,
7 provi ded David Asper with an Affidavit
8 concerning the defence conduct. She
9 felt that Disbery m ght be able to

01:38 10 provide information concerning the
11 manner in which Ml gaard's case was
12 handl ed. "
13 And would that fairly summarize that allegation?
14 A Yes.

01:38 15 Q And that would be that M. Tallis commtted
16 crimnal obstruction of justice by providing a
17 t oken defence or colluding with M. Caldwell to
18 ensure that David M| gaard was convicted?
19 A That's correct.

01:38 20 Q And one of the avenues Ms. M| gaard asked you to
21 pursue, then, was to talk to lan Disbery, who I
22 t hi nk was junior counsel to M. Tallis at the
23 trial?
24 A That's correct.

01:38 25 Q Next page. Looks as though you talked to Peter
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1 Carl yl e- Gordge, or |l ooked at his interview to see
2 if you could find mention of this conversation.
3 think Ms. MIlgaard had -- had indicated that her
4 all egation of collusion was based on sonething M.
01:38 5 Cal dwell had said to M. Carlyle-Gordge; is that
6 right?
7 A That's right.
8 Q And then here:
9 "Cal dwel | was asked about his
01:38 10 relationship with the Saskatoon City
11 Police and Defence Counsel, C.F. Tallis,
12 in light of the overall allegation of
13 conspiracy and adequacy of counsel.
14 Cal dwel | vehemently denied
01:39 15 there was ever any collusion between
16 hi mself and M. Tallis. Prior to the
17 M | gaard case they did work together on
18 a matter dealing with an individual they
19 sought to have declared a dangerous
01:39 20 sexual offender. Caldwell feels the
21 al | eged quote of he and Tallis working
22 t oget her to put someone away nmay relate
23 to this case.™
24 And then goes on to give:
01:39 25 "He rejected strongly any suggestion
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1 that M. Tallis would do such a thing

2 ei t her.

3 Concerning his association

4 with the city police, he has never been
01:39 5 involved in any relationship with the

6 police which would comprom se his

7 position as Crown counsel. At the time

8 of the Ml gaard investigation, M.

9 Tallis acted as counsel for the police
01:39 10 associ ation."

11 And, on that |ast point, was that one of the

12 grounds or allegations relied upon by the

13 M | gaards in suggesting that M. Tallis was

14 somehow i nvolved in crimnal wrongdoing is
o140 15 because he happened to be the | awyer acting for

16 t he police association?

17 A | don't believe that was put forward as an

18 all egation, but it certainly was sonmething we

19 uncovered during our investigation, that specific
o1:40 20 i ssue. It's certainly something we uncovered

21 during our investigation and thought worthy of

22 comment .

23 Q And then, if we can go to the next page, you say

24 here:
01:40 25 "M. Justice Tallis was
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1 interviewed 93-04-29 and the aspect of
2 col lusion was mentioned to him Hi s
3 response was that such a notion was
4 absurd. "
o140 5 And | believe you participated in that interview
6 with M. Tallis; is that correct?
7 A That's correct.
8 Q And was he being interviewed, at that time, as a
9 suspect for a crimnal offence?
o1:40 10 A Yes, he was.
11 Q Did you give hima warning when you interviewed
12 hi n?
13 A Yes, | believe | did.
14 Q Can you tell wus, just generally, what was M.
o140 15 Tallis' reaction to the fact that the police were
16 investigating him for crimnal obstruction of
17 justice?
18 A As | recall M. Tallis just, after he accepted the
19 war ni ng, sinmply indicated that he intended to tel
o1:41 20 us -- to answer whatever questions he could, and
21 proceeded to do so in an open and forthright
22 manner .
23 Q And as far as the allegation, then, of collusion,
24 | take it that you put that to himthat "it has
o141 25 been all eged that you and M. Caldwell colluded to
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1 put David M| gaard away"; is that --

2 A Yes, yes | did.

3 Q And his response, as indicated here, was that the

4 noti on was absurd?
o141 5 A Exactly.

6 Q | an Di sbery you talked to as well.

7 "Di sbery had no criticism of

8 the manner in which Caldwell, Tallis or

9 t he Saskatoon City Police handled their
o141 10 responsibilities. The relationship

11 between Tallis and Cal dwell was a

12 prof essi onal one."

13 And the Investigator Conmments:

14 "No evidence was uncovered
o141 15 during the course of our investigation

16 to substantiate the inferences of

17 conspiracy and col lusion anongst

18 Caldwell, Tallis and the Saskatoon City

19 Pol i ce.
o1:41 20 The sources mentioned by

21 Ms. Ml gaard do not corroborate her

22 suspi cions of collusion.

23 It should be pointed out that

24 both the Crown prosecutor, M. Caldwell,
01:42 25 and defence counsel M. Tallis, enjoy
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1 excel l ent reputations within the |egal
2 communi ty. M . Cal dwell was senior
3 Crown counsel in Saskatoon for 25 years
4 and those in the crimnal justice system
o142 5 considered Tallis to be one of the npst
6 respected and abl e defence | awyers in
7 Saskat chewan. "
8 And would that be a fair summary of your
9 concl usion?
o142 10 A That's a fair summary. | think one of the things
11 | particularly noted in this file throughout the
12 investigation was the number of times M. Cal dwell
13 and M. Tallis, you know, were conplimented to us
14 by others as being very professional, and |I'm
o142 15 suggesting that's likely why we made note of it in
16 our report.
17 Q And as far as the collusion allegation, and so
18 your investigators concluded there was no merit to
19 t hat ?
o142 20 A That's correct.
21 Q Next page. And would that -- just on that
22 point -- was it -- and we'll talk about this |ater
23 -- but would that also have been one of the
24 grounds put forward to you by Joyce M| gaard and
01:43 25 her counsel as to why we say David Ml gaard is
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36426
1 i nnocent, in other words "he's innocent, and one
2 of the reasons he is is because his defence |awyer
3 colluded with M. Caldwell to put him away"?
4 A Yes, | -- Ms. Ml gaard nentioned that. She al so
0143 5 mentioned that he, that M. Tallis was
6 i nconpetent, and that David did not have the
7 benefit of a good trial because he was
8 i nconpet ent . She also nmentioned that M. Tallis
9 didn't put David on the stand, which he should
01:43 10 have done, and | recall specifically asking M.
11 Tallis about that and his answer to me was that
12 his instructions were that he, David did not want
13 to take the stand, and that M. Tallis indicated
14 to me that he was always in the habit of taking
0143 15 written instructions froma client in a situation
16 l'i ke that, however, indicated that he didn't have
17 t hat particul ar piece of paper avail able.
18 Q We tal ked earlier about, when you were doing this
19 investigation, the fact that you didn't have the
o1:44 20 benefit of the DNA done in '97, the fact of Larry
21 Fi sher's conviction, and the fact of the
22 government's acknow edgment of David M| gaard's
23 factual innocence; correct?
24 A That's correct, yes.
01:44 25 Q And | think you told us that -- and we'll see this
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1 | ater in your report when you talk about your
2 investigative team and their conclusions about
3 whet her there was any new informati on which
4 supports the contention that David Ml gaard is
0144 5 innocent, and you recall that being towards the
6 end of your report?
7 A Yes, yes | do.
8 Q And | want you to conmment on how, and | think you
9 told us earlier that what one of your tasks was to
o1:44 10 go through and | ook at each of the grounds put
11 forward by the M| gaards as the reasons they said
12 David Ml gaard is innocent and to test those; is
13 that right?
14 A That's right.
o144 15 Q And let me put it this way; if in fact M. Tallis
16 had col luded with M. Caldwell to put David
17 M | gaard away and give a token defence, that m ght
18 be evidence that would be indicative of David
19 M | gaard's innocence?
o145 20 A Yes.
21 Q Correct?
22 A Yes, it may be, yes.
23 Q That m ght explain how an innocent person could be
24 convicted?
o145 25 A Yes.
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1 Q When you go through and test that ground and
2 others, and find that there is no merit to them,
3 can you tell us what influence would that have on
4 you and your team s assessment, then, of the
0145 5 assertion that David Ml gaard is innocent?
6 A Well that would certainly be another area that we
7 were unable to sort of substantiate or support as
8 bei ng evidence of a wrongful trial or m sconduct
9 on the part of any officials. It would just be
o145 10 one nore piece of evidence that wasn't supported.
11 Q It would be --
12 A It was put forward as concl usive evidence, or put
13 forward as strong evidence that we weren't able to
14 support.
0145 15 Q Would it have the opposite effect, that if you --
16 put it this way, if you found it to be credible it
17 m ght tend to show that he is innocent; in finding
18 that it's not credible can you tell us whether it
19 had any effect of making you nore convinced than
o146 20 you ot herwi se m ght be of his guilt?
21 A Yes. | think over time and with accunul ati on of
22 incidents that aren't substantiated, yes, it would
23 have that effect.
24 Q And why?
0146 25 A Well, sinply because you are given a set of
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1 circunstances that you are told will show sonmeone
2 is innocent, and as you | ook at each one of those
3 you find out that they are not supported or you
4 are not able to support them through any evidence
0146 5 of witnesses or documents or anything, at the end
6 of it you are only left with one conclusion and
7 that is that that information is not -- does not
8 have any foundation or any basis and therefore you
9 woul d | ook at the conviction and say, in the
o146 10 absence of anything else, it must be a proper
11 convi ction.
12 Q Okay. Here's the summary on M. Caldwell, and you
13 say:
14 "The all egati ons agai nst M.
o146 15 Cal dwell are to the effect that he was
16 wel| aware of the fact the police saw
17 simlarities between the rapes which
18 were commtted by Larry Fisher and the
19 circunmstances surrounding the murder of
01:47 20 Gail MIler and that he failed to
21 di scl ose this knowl edge to the defence."
22 And his know edge is purported to come fromthe
23 media. And if we can scroll down, the police,
24 you' ve summari zed what was provided, indicate:
01:47 25 "Nei ther then, nor |ater when Larry
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Fi sher was identified as the assail ant
did he make any connection between those
assaults and the... nmurder."

If we can go to the next page, here you indicate:

"Caldwell's role in

facilitating the disposition of Fisher's
charges in Regina was a m nor one. W
could find no evidence from wi tnesses,
or fromfile material which suggested
Fi sher's apprehension caused himto form
doubts about Ml gaard's conviction.
Based on his know edge of the facts and
hi s personal observations of those
invol ved Cal dwell was, and is, resolute
in his belief of Mlgaard' s guilt.
Obvi ously, Fisher's apprehension did
nothing to dimnish this belief."

You then go on and sunmari ze the National Parole

Board and say:
"Very reputable and credi ble individuals
confirm Caldwell's nmotives in writing
the letters were proper ones."

And:

"When interviewed, Cal dwell

was i ndignant at the allegations made
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1 against - not only hinself, but others,
2 i ncluding counsel for the defence.
3 During our interviews of M. Caldwell we
4 found him very open and forthright.
0148 5 When answering our questions, at no time
6 was he either reticent or evasive; he
7 made every effort to cooperate and to
8 fully explain his role in the
9 prosecution of David M| gaard."
o148 10 And woul d that accurately summarize, then, your
11 investigative team s concl usi ons about M.
12 Cal dwel | ?
13 A Yes, it would, and | can point out that |
14 participated in this interview as well of M.
o1:48 15 Cal dwel | .
16 Q o M. Cal dwel | ?
17 A Yes.
18 Q And again, the bottom line, was there anything
19 t hat your investigative team found in their
o148 20 investigation of M. Caldwell that would provide
21 the basis for any crim nal charges of obstructing
22 justice or anything of that nature?
23 A No.
24 Q And, short of the standard of evidence that would
0149 25 give rise to a crimnal charge, was there
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1 anything -- and with the caveat that you told us
2 certain issues relating to disclosure were left to
3 M. MCrank and M. Fraser, but apart fromthat,
4 the work that your team did, did you uncover any
0149 5 information that caused you, as investigators, to
6 t hink that he had done anything inproper or wrong
7 short of crim nal conduct?
8 A No.
9 Q Go to 023297. Now turn to the Department of the
o149 10 Attorney General and M. Kujawa. Go to the next
11 page. And | think this summarizes the allegations
12 agai nst the Attorney General, and is it fair to
13 say that this, the genesis of this allegation is
14 the M chael Breckenridge information?
o149 15 A Yes.
16 Q And we see here that this is the issue 1, that:
17 "Kuj awa had both 'files' at the same
18 time",
19 the M chael Breckenridge informtion, and we have
o1:50 20 been through that in a significant degree, so
21 that would be the first issue, to | ook at whether
22 there's any merit in what M. Breckenridge had to
23 say?
24 A Yes.
o150 25 Q And the second one is that the direct indictment
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1 was unusual and the appearance there, and whet her
2 t hat was part of a coverup schenme; is that fair?
3 A That's fair.
4 Q Go to the next page. And you identify in the
01:50 5 first paragraph these issues, | don't think we
6 need to turn back, they are on page 023198, but
7 t hese issues would have been generated by your
8 interview with M. Wl ch and Ms. M| gaard?
9 A Yes.
o1:50 10 Q And then, | think, supplenmented by Robert Bruce
11 and David Asper, or information from M. Asper
12 t hrough Robert Bruce; is that correct?
13 A Yes.
14 Q And here's:
o151 15 "... the allegation that the
16 Depart ment of the Attorney General, M.
17 Kujawa, in particular, took specific and
18 unusual actions to prevent public
19 awar eness of Larry Fisher's crines.
01:51 20 Kujawa is alleged to have had both the
21 M | gaard and Fisher files at his
22 di sposal when speaking to the M I gaard
23 appeal and when handling the disposition
24 of Fisher's charges. The Ml gaard file
o1:51 25 is alleged to have had references to the
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1 Fi sher crimes and Kujawa should have
2 been concerned about the connection.
3 M. Wolch alleges Kujawa's failure to
4 di scl ose knowl edge of evidence which
o151 5 woul d call into question the M| gaard
6 conviction was a breach of the duty to
7 di scl ose evidence which would tend to
8 excul pate the accused "
9 And then here:
o151 10 "This allegation is based
11 primarily on information provided by a
12 former clerk of the Department of the
13 Attorney General, M chael Breckenridge."
14 And is that correct?
o151 15 A That's correct.
16 Q And apart from what M. Breckenridge alleged
17 happened in the offices of M. Kujawa, was there
18 any other allegation of deliberate wrongdoi ng or
19 coverup by M. Kujawa, the Department of the
01:52 20 Attorney General, that was not in some way related
21 to what M. Breckenridge had said?
22 A | think just perhaps the question around the
23 direct indictment.
24 Q OCkay. And | think, was that not part of the
o1:52 25 conti nued coverup though, in other words that the
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1 reason they did the direct indictnment was to not
2 expose M. Fisher in Saskatoon?
3 A Correct, yeah.
4 Q And so that, although M. Breckenridge didn't
0152 5 all ege anything specifically about the direct
6 i ndictment, apart from that one issue was it your
7 understanding that the rest of the allegations
8 t hat you were investigating against M. Kujawa and
9 menbers of the Attorney General of Saskatchewan
o1:52 10 were related to what M. Breckenridge had alleged?
11 A Umm, sorry, | think M. Breckenridge only made
12 this one allegation about discussions behind
13 cl osed doors and those sorts of things. The other
14 ones came from M. Wil ch during --
o1:52 15 Q Oh, yes, yeah.
16 A -- the time we spent with him
17 Q Maybe | didn't ask it very well, but this notion
18 that M. Kujawa had both the Fisher file and the
19 M |l gaard file and consciously made a decision to
01:53 20 not take steps, or that he connected the two, knew
21 that David M| gaard was innocent, Larry Fisher was
22 guilty, and took deliberate steps to cover up in a
23 pl anned and deli berate way; we saw the allegation
24 of M chael Breckenridge that that took place or
01:53 25 t hat there was neetings between M. Kujawa and
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1 M . Romanow that tal ked about that?
2 A Correct, yeah.
3 Q And, apart from what M . Breckenridge was
4 alleging, I"mjust trying to get; were there other
0153 5 things related to that that were made by M. Wblch
6 and Ms. Ml gaard?
7 A Yes, |I'm sorry, | m sunderstood your question.
8 Q Yeah.
9 A Yes.
01:53 10 Q If we can scroll down. And I think this comes out
11 of a, first of all in the letter from Breckenridge
12 to Wolch that there was cl osed-door nmeetings
13 bet ween M. Romanow, Lysyk, Kujawa concerning
14 di screpancies, and then you go on to describe the
o1:54 15 | ater Breckenridge statenment. We have been
16 t hrough these, M. Sawatsky, so | won't bring them
17 up. If we can then go to the next page, | ooks
18 li ke the very first part of the report | ooks at
19 what the departnment had by way of files; is that
20 correct?
21 A Yes.
22 Q And that there was a review done of what M.
23 Kuj awa woul d have had in his files?
24 A Yes.
01:54 25 Q And if we can go to the next page, just identify,
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1 you in your report:
2 "Listed hereunder are
3 docunents relating to, first, David
4 M | gaard and second, Larry Fisher."
01:54 5 | don't propose to go through this because we
6 have been through the sanme exercise, but | take
7 it that one of your initial investigative steps
8 was to | ook at what M. Kujawa and the Attorney
9 General had on their file relating to David
o154 10 M | gaard and Larry Fisher; is that correct?
11 A Yes. | see I'"'m m ssing that page from ny paper
12 report here, but --
13 Q Whi ch one is that, the one on the screen?
14 A Yeah, 135 | don't have. | "ve got 133 and then
o1:55 15 136, so I'm m ssing 134 and 135, but [I'1]
16 certainly ook at this and --
17 Q Yes, no, and | don't propose to go through it.
18 It's just this point here, in your report you go
19 and list what you found on the Attorney General's
o1:55 20 file related to David M| gaard and Larry Fisher?
21 A Yes.
22 Q And so that would be one of the initial steps, is
23 take a look at -- the allegation is that M.
24 Kuj awa had both files on his desk, that the
01:55 25 Ml gaard file had informati on about the sexual
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assaults and Fisher, that M. Kujawa connected
hi m So it appears that the first step was what
did M. Kujawa have by way of paper; is that fair?
That's fair.
Go to page 90 -- or pardon me -- 023306. And here
you i ndicate that:
"The Saskat chewan Court of
Appeal dism ssed M| gaard' s appeal
71-01-05. The foll owing docunents
relating to the M| gaard case would have
been in Kujawa's file.
a) RCMP reports received between ...",
March and August '69:
"... detailing the facts concerning the
Saskatoon City Police investigation of
the MIler murder and their assistance
to the city police. Certain w tness
statements and | ab reports were included
with the reports.”
And:
"There are several references

in the police reports to 'unsol ved
sexual assaults', occurring at
approximately the same time as the

MIler murder.
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by ...",
He woul d have had:
"... Caldwell's '"Report on Conpl eted
Cases' from the prelimnary hearing,
together with a copy of a Saskatoon City
Police memo outlining the facts ...",
and:
"c) Transcripts of the prelimnary
hearing and trial and rel ated
adm ni strative materi al "
So that would have been your conclusions as to
what he would have had in the Attorney General or
M. Kujawa's file; is that correct?
That's correct.
And then the next page. You say here:

"The first mention of Fisher
we were able to |ocate in the
Departmental files is correspondence,
date stanmped 71-02-09, dealing with
Fi sher's outstandi ng charges. A
subsequent |etter dated 92-03-18 ...",

| think that should be '71:
"... from Greenberg to the Depart ment

refers to previous correspondence to

whi ch the Department had not replied.
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The previous correspondence is not on
file but it appears to have been sent in
early 1971. This would mean that at the
time they received letters from Fisher's
| awyer inquiring about the disposition
of outstandi ng charges, the Department
was either in the process of concl uding,
or had already concluded the M| gaard
case. "

s that correct?

That's correct.

And | think at that time, what we have |learned is

t hat the appeal was argued in November of 1970,

and the Court of Appeal decision | think was

January '71, and then sometinme |ater an

application for |eave to the Supreme Court | ater

in '"71; does that accord with your recollection

general ly?

Yes, it does.

So here we now deal with M chael Breckenridge. | t

says:

"He was interviewed by our

investigators 93-05-13. At the
commencenment of the interview

Breckenridge supplied a three page
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1 article in which he makes statenments

2 concerning governnment officials and

3 meeti ngs between Kujawa and Romanow

4 regarding Ml gaard/ Fisher. According to
01:58 5 Breckenridge, the closed door neetings

6 bet ween Romanow and Kuj awa took place in

7 1973."

8 Now is that -- this date, 1973, | think the

9 earlier information suggested that was in '70 or
o158 10 '71, was that not the case?

11 A That is the case, yes.

12 Q And certainly | think, if we |ook back at what I

13 think was in the earlier statements or at | east

14 what was stated in the press conference, was it
o158 15 your understanding that the initial allegation was

16 t hat what Breckenridge observed happeni ng happened

17 in '"70-'"71?

18 A Yes.

19 COWM SSI ONER Mac CALLUM: So that's just a
o1:58 20 typo there?

21 A That nmust be a typo there.

22 BY MR. HODSON:

23 Q No, sorry, well let me ask the question again.

24 think what we will see, and |I can bring this up
01:59 25 for you, | think in the interviews with
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1 M . Breckenridge what he told you is he said to

2 you it was in '73, yet he was earlier reported to

3 have said it was in '71?

4 A Yes, that's correct.
0159 5 COMM SSI ONER MacCALLUM:.  Oh.

6 BY MR. HODSON:

7 Q So I"'msorry if I didn't ask it, --

8 A Yeah.

9 Q -- but I will get to that about his record of
01:59 10 empl oyment, because | think what the record shows

11 is that M. Breckenridge did not start working

12 with the government until 1973; is that correct?

13 A That's correct, | believe from October of '73.

14 COMM SSI ONER Mac CALLUM: While I'"mat it,
o1:59 15 sir, if |I could just clear one nobre thing up.

16 When Mr. Hodson asked you if

17 Breckenridge was the only one that had made this

18 al | egation about cl osed-door meetings between

19 Kuj awa and Romanow and having both MIller -- the
o1:59 20 M | gaard and the Fisher files in front of him

21 "' m not sure what you said to ne, what your

22 answer was. Did -- there was reference made to

23 M. Wolch and Ms. Ml gaard as well, but was it

24 the case that allegations through Ms. -- by M.
02:00 25 Wol ch and Ms. Ml gaard related only to
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1 Breckenridge conpl aint, nobody else, he was the

2 only source?

3 A That's correct, that's correct. If | recal

4 correctly, he was the only source, yeah.
0200 5 BY MR. HODSON:

6 Q So just to clarify this, and maybe we'll see this

7 as we go through the report, and I'll maybe

8 doubl e-check tonight the May 13th, '93 interview,

9 but I think in that interview M. Breckenridge
02:00 10 i ndicated that the neetings took place in 1973 as

11 opposed to the earlier suggestion that they were

12 in 1971; is that correct? 1Is that your

13 under st andi ng?

14 A Yes, | believe it is. | would maybe want to check
02:01 15 that as well.

16 Q Okay.

17 A But | think that --

18 Q "1l make a note and come back to that, M.

19 Sawat sky. In any event, | think -- it appears
02:01 20 that M. Breckenridge:

21 "...was asked to el aborate on the

22 details of his accusations and to

23 descri be the contents of the "M | gaard

24 and Fisher" files. He identified the
02:01 25 M | gaard file as containing copies of
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1 police reports, a "rap sheet", various

2 pi eces of paper, menos and

3 correspondence, some of which were

4 copies and others original. The Fisher
02:00 5 file was at |east six inches thick."

6 Now, is that something that you were able to

7 corroborate with your review of the files, or

8 di sprove?

9 A Yes, and also through interviews with other
02:01 10 empl oyees who worked there at the tine.

11 Q And let me ask you this, can you tell us

12 general ly, your investigators, what were your

13 conclusions with respect to the credibility and

14 reliability of what M. Breckenridge told you?
02:02 15 A We were unable to confirm what M. Breckenridge

16 had initially put forward as an all egati on.

17 Q Did you reach any conclusions as to whether it was

18 credi ble?

19 A It was not credible.
02:02 20 Q It says:

21 "Breckenridge explained his job invol ved

22 addi ng correspondence to these files on

23 a continual basis, which he would

24 initial. During the discussion about
02:02 25 the files, he abruptly recalled a
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1 memor andum on the Ml gaard file stating
2 there was insufficient evidence to
3 prosecute. When pressed on this point,
4 Breckenridge said he could not recall to
02:02 5 whom this memo actually referred.™
6 Next page:
7 "Breckenridge says he confronted Kujawa
8 personal | y about his concerns regarding
9 the files. This took place in
02:02 10 Breckenridge's office area. He does not
11 recall specifically what Kujawa's
12 response was but it was to the effect,
13 "people should m nd their own business
14 if they value their jobs."”™ He bases
02:03 15 this recollection on Kujawa's tone and
16 expressions at the tinme. The word
17 "history" also stands out in his m nd
18 when rememberi ng Kujawa's response. "
19 He says:
02:03 20 "Breckenridge recalled there was nedi a
21 attention and concern from ridi ngs about
22 both files during the early 1970's."
23 Was that somet hing you were able to verify or
24 corroborate?
02:03 25 A No .
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1 Q And then it appears:
2 "When asked why it took himso long to
3 come forward with his information,
4 Breckenri dge indicated that the oath of
02:03 5 secrecy would have been in effect for
6 ten years after he left the Department
7 and that he was living in British
8 Columbia for a while and was not aware
9 of the attention these two matters were
02:03 10 receiving."
11 Were you ever able to verify whether there was
12 anything such as an oath of secrecy that would
13 preclude M. Breckenridge fromcom ng forward
14 with allegations or information regarding
02:03 15 crimnal conduct?
16 A | don't have specific recall of exam ning that
17 particular point, but |I can tell you that |I'm not
18 aware of that requirenment existing within the
19 depart nment .
02:04 20 Q It says:
21 "Our May 13th interview with
22 Breckenridge was foll owed by numerous
23 contacts in an effort to have him
24 provide specifics concerning his
02:04 25 al | egations and to clarify anbi guous
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1 statements. \When contacted 93-06-02 he
2 felt that in order to ensure that he
3 "had his facts in order"” he preferred to
4 sit down at home and address what he had
0204 5 to say on paper. On 93-06-25 we
6 received a two page typewritten article
7 submtted by M. Breckenridge entitled
8 "The NDP Story", along with a copy of
9 the " Co-Operative Conmmonweal th
02:04 10 Federation Programme"."
11 s that correct?
12 A That's correct.
13 Q Were you -- did you have any personal contact at
14 all with M. Breckenridge?
02:04 15 A | did not.
16 Q Who was the officer that was involved in dealing
17 with M. Breckenridge, was it M. Tenpl eton?
18 A | would have to | ook back and see who it was. I
19 don't have a specific recall of that, but | know I
02:05 20 di scussed M. Breckenridge's, the circunstances
21 around the investigation and interview of himwth
22 the investigative team
23 Q And do you recall what the sense was of those who
24 dealt with M. Breckenridge directly, what they
02:05 25 felt about his credibility and reliability?
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| believe they felt he was unreliable, and
certainly the information he provided was not any
evidence of what his clainm were.
And then Robert Perry, it appears he was
interviewed, the private investigator engaged by
David Asper, to interview Breckenridge; is that
correct?
Yes, that's correct.
Next page, it says:
"Perry met with Breckenridge on two
occasi ons. During his first meeting on
92-05-14, Breckenridge was unable to
clearly organize his thoughts, so Perry
asked himto wite out his own
st at ement . Later, on 92-05-22,
Breckenridge gave Perry his statement.
In it Breckenridge indicates he
commenced enploynment with the Departnment
in 1970 or 1971 and he left when Kujawa
threatened his job. An exact
term nation date is not given."
And that's where the initial reference was, M.
Sawat sky, initially M. Breckenridge said 1970 or
"71 is when he commenced his enmployment; correct?

Correct.
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1 Q And | believe, and I'll check this point, when he
2 met with your officers in 1993, he then said that
3 this incident with Romanow, Lysyk and Kuj awa
4 happened in '73 as opposed to '70/"'71?

0206 5 A | believe that's correct, yes.
6 Q And here:
7 "On 92-06-14, Ms. Mlgaard met with
8 Breckenridge and Perry for about two
9 hours. Breckenri dge's period of

02:06 10 empl oyment was not di scussed, nor was
11 Perry given instructions to verify the
12 time |ater. However, one day | ater, the
13 Public Service Comm ssion wrote a meno
14 responding to a request from

02:06 15 Breckenridge to verify his period of
16 empl oynment . It shows he worked with the
17 Department from 73-10-03 to 75-06-29."
18 And if | could just call up the document, and
19 this is a document that | think your

02:07 20 i nvestigators obtained, 004193, and just note the
21 date here, I'"'m going to ask you, it was June 14th
22 that M. Perry told you that he and Ms. Ml gaard
23 met with M. Breckenridge. Go to the next page.
24 Actually, it's about the seventh page in.

02:07 25 Actually, go to 154087, please. Actually, sorry,
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1 you can | eave this document up, if you can just
2 scroll ahead until you find the -- right here.
3 There are a number of versions of this docunent,
4 M. Comm ssioner, on the database. This one is
02:07 5 part of a memorandum t hat Sergeant Pearson and
6 Murray Brown had, but | believe, M. Sawatsky,
7 this is the memorandum referred to in your report
8 that we tal ked about from the Public Service
9 Comm ssion; is that correct?
0208 10 A Yes.
11 Q And | think from other sources it's confirmed that
12 t he bl acked-out name is in fact M chael
13 Breckenridge and it says:
14 "In response to your request, our
02:08 15 records indicate your service with the
16 Saskat chewan governnent is as follows:"
17 And then has the dates of October, '73 to June,
18 75, if we can just scroll down, so from records
19 management . So if we can just go back to page
02:08 20 023309, can you tell us, what did you and your
21 i nvestigators concl ude about the significance of
22 the fact that the day after M. Perry and Ms.
23 M | gaard met with M chael Breckenridge, that the
24 next day M. Breckenridge appears to have
02:08 25 obtained from the Public Service Comm ssion
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1 confirmation of his enmployment record indicating
2 that he did not work with the Department of
3 Justice until 1973?
4 A | guess one would conclude that it certainly
02:09 5 i ndicates that there may have been sone
6 uncertainty about the information he had provided
7 as saying that it was in 1970 when he worked in
8 t he departnment and was aware of this behind closed
9 doors, etcetera. It may be also that there was
02:09 10 some doubt on the part of Ms. Mlgaard as to
11 whet her or not his story was true because soneone
12 was asking for himto verify his enmployment, so
13 certainly it was a question around what times he
14 wor ked at the department.
02:09 15 Q And did you and your investigators make any
16 concl usi ons about the purpose of M chael
17 Breckenridge making the request that he did on or
18 around June 15th, 1992 and whether that related to
19 his meeting with Ms. Ml gaard and M. Perry?
02:09 20 A | guess the connection one would make is that it
21 was |likely as a result of that meeting he was
22 either asked to provide it or offered to provide
23 his record of enmpl oyment.
24 Q And - -
02:10 25 COWM SSI ONER Mac CALLUM: Can | just stop
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1 you here? | have to ask this. M . Breckenridge
2 apparently told Investigator Perry that he
3 started with the department in '70 or '71, but he
4 didn't -- and he told you, your investigators,
0210 5 that the incident with the government officials
6 happened in 1973 didn't he?
7 A Yes.
8 COWM SSI ONER Mac CALLUM: He was actually
9 empl oyed in 1973. Did he ever tell anybody that
02:10 10 the incident with the government officials
11 happened in 1970 or 19717
12 A That was his first series of statements, is that
13 it happened in 1970 or '71.
14 COVMM SSI ONER MacCALLUM:  Who did he tell
02:10 15 that to?
16 A To Ms. M lgaard | believe, and M. Wl ch.
17 MR. HODSON: We can call up his statement.
18 Just give me a nmoment. | think the evidence
19 we' ve heard, M. Conmm ssioner, is that the
0211 20 initial statement that he gave to the M | gaards
21 t hat was used at the September, 1992 press
22 conference indicated that he worked there in
23 "70/' 71 and that the incident took place during
24 that time period.
02:11 25 COWM SSI ONER Mac CALLUM: Oh, okay. That's
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36453
1 fine, thank you.
2 MR. HODSON: So | think, and I will get up
3 | ater today or tomorrow morning the 1993
4 intervi ew. | think it was after issues becane,
0211 5 after it was reported that M. Breckenridge
6 didn't work there until 1973, that his version of
7 events then said the incident took place in '73.
8 COWM SSI ONER Mac CALLUM: Oh, yes, okay.
9 MR. HODSON: So if we go back here -- I'm
02:11 10 not sure if it's in this statement. Just go to
11 t he next page. Sorry, just go back, "I was hired
12 to the Bl akeney government in approximately 1970
13 or 1971 and then transferred to the Attorney
14 Generals'..." so that was his information. This
02:12 15 is his initial statement as to events surroundi ng
16 the M| gaard case.
17 COWM SSI ONER Mac CALLUM: So he really
18 doesn't say when the incident happened, that he
19 observed the incident?
02:12 20 MR. HODSON: Well, if we can go down, go to
21 t he next page --
22 COMM SSI ONER MacCALLUM: All he said so far
23 is it happened when he was enployed in the
24 Attorney General's Department.
02:12 25 MR. HODSON: | can go back perhaps tomorrow
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1 mor ni ng, M. Comm ssioner, and get the collection
2 of documents that we've put in on the point. Wy
3 recoll ection of what, certainly what was
4 communi cated at least initially by
02:12 5 M . Breckenridge was that the incident -- not
6 only did he work there in '70/'71 and that the
7 incident took place there -- if you can just give
8 me one nonment.
9 COWM SSI ONER Mac CALLUM: Sure, yeah.
02:13 10 MR. HODSON: Go to page 023419, and this is
11 part of the press conference, and we've been
12 t hrough this, this is where Ms. M| gaard says:
13 "What we're saying is we have
14 information that says Roy Romanow and
02:14 15 this we have said in the letter to the
16 M nister of Justice - that he was in
17 t hese meetings. Il met with him and |
18 t hought he was credible. | met with him
19 and private investigators. W made sure
02:14 20 t hat he was enpl oyed where he said he
21 was at that time..."
22 And again, so the initial statements that
23 M . Breckenridge gave indicated that he was
24 empl oyed there in "70 or '71 and | believe al so,
02:14 25 but I will check the docunments and deal with them
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1 tomorrow norning, that that's when he all eged was
2 the time of the incident as well.
3 COWM SSI ONER MacCALLUM: Yes, | would
4 appreciate if you covered that off, because
0214 5 M . Breckenridge could of course be forgiven for
6 being m staken as to the dates of, the years of
7 his empl oyment, but he couldn't be forgiven for
8 saying that an incident happened at a time when
9 he was not enployed there, if you get what |I'm
02:14 10 meani ng.
11 BY MR. HODSON:
12 Q | think the evidence we heard from at |east from
13 sonme witnesses, and perhaps maybe 1'Il ask this
14 guestion to you, M. Sawatsky, that did you
02:15 15 uncover anything in your investigation that would
16 suggest in 1973 there would be any reason for
17 M . Romanow, M. Kujawa and M. Lysyk, |'m not
18 sure if he was still there at the time, to be
19 reviewi ng both the Fisher and M| gaard files?
02:15 20 A No, we didn't, but | can also add that we did
21 interview other w tnesses who worked there at the
22 time that M. Breckenridge did.
23 Q Yes.
24 A And they didn't confirm what M. Breckenridge put
02:15 25 forward in his allegations.
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1 Q Okay. So if we can just go back to 023309, and
2 "1l maybe come back tonorrow norning,
3 M . Comm ssioner, and simply just go through and
4 we can refresh --
0215 5 COWM SSI ONER Mac CALLUM: | f you woul d,
6 pl ease.
7 MR. HODSON: Yeah, what we've seen on those
8 dat es.
9 COMM SSI ONER MacCALLUM:  Thanks.
02:15 10 BY MR. HODSON:
11 Q Back to my question here. So the issue here of
12 when M. Breckenridge worked with the Department
13 of Justice, and | think there's been some evidence
14 to suggest that if he worked there in 1970 or '71
02:16 15 when in fact M. Kujawa was in fact involved in
16 both handling the M| gaard and Fisher files, that
17 if he did see sonething, that m ght be of
18 significance; is that fair?
19 A Yes, that certainly would be.
02:16 20 Q And so just back to the question | had asked you
21 earlier, | think you told us that your team s
22 conclusion was that the fact that M chael
23 Breckenridge went to the Public Service Comm ssion
24 on June 15th -- well, it doesn't say he went there
02:16 25 on that day, he got a reply back on June 15th,
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1 1992. If we assume, nunber one, that it was in
2 response to a request from him and two, that it
3 was a request made on or before that date, | think
4 you told us that you concluded that it was |ikely
0216 5 as a result of his meeting with Ms. Ml gaard and
6 M. Perry?
7 A Yes, and | believe | said that there nmust have
8 been sonme uncertainty as to his dates of
9 empl oyment for himto make that request.
02:17 10 Q Were your investigators ever able to concl ude
11 whet her or not M. Breckenridge, having presumably
12 received this menmorandum from the Public Service
13 Comm ssi on, because | believe he gave it to your
14 i nvestigators, did he not, or to your group? Do
02:17 15 you recall how it was obtained in '93?
16 A ' m not certain.
17 Q Presum ng that he received that, did your
18 investigators, were you able to find out whether
19 he provided that menorandum on his enpl oyment
02:17 20 dates to Joyce Ml gaard, M. Perry or anybody on
21 behal f of David M| gaard?
22 A No, | don't believe so.
23 Q Did your investigators reach any conclusions as to
24 whet her or not it was |likely that that
02:17 25 information -- did you consider that question,
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1 whet her his empl oyment information that he

2 recei ved would have been made known to anybody

3 with the M| gaard group?

4 A Well, | guess | assunmed that there nmust have been
0217 5 a question raised on the 14th to cause himto make

6 t hat request and on the 14th he met with Ms.

7 M | gaard and M. Perry, so |I'massum ng that it

8 was |ikely because of a request out of that

9 meeting that would have caused himto seek that
02:18 10 empl oyment record.

11 Q And so what are you saying, | mean, | think you

12 said you couldn't find -- you couldn't determ ne

13 whet her or not that information was given by him

14 to the M| gaards; is that correct?
02:18 15 A That's correct.

16 Q But did your investigators reach any concl usions

17 as to whether -- whether they felt that it was or

18 t hey believed it was?

19 A | believed it was nmyself and, you know, we have
02:18 20 Ms. MIlgaard sometine | ater saying that she has
21 verified his enmployment records and he worked

22 there at the time, so, | mean, |I'm not sure what
23 you draw from t hat. Ei ther he had told her and
24 she sinply ignored that or he hadn't told her and
02:18 25 she didn't know.
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1 Q Okay. If we can go down to
2 WOl | baunmy Styl es/ Ri chter:
3 "Wol | baum, Styles and Richter all worked
4 with Breckenridge for a period of time
0219 5 in 1973. They strongly reject
6 Breckenridge's version of the events
7 outlined. There was no conversations
8 with Breckenridge or anyone el se about
9 the M| gaard and Fisher files. The
02:19 10 files were not discussed, concerns were
11 not identified and their jobs were not
12 threatened in any way."
13 And again, would that be an accurate concl usion
14 of the information you received fromthose
0219 15 i ndi vi dual s?
16 A Yes, it woul d.
17 Q And we've read their statements into the record
18 already, so | don't propose to go through that.
19 Next page, it appears you talked to M. Cal dwell
02:19 20 about this and:
21 "The only discussions he recalls having
22 with M. Kujawa regarding the M gaard
23 file were ones regarding the |last mnute
24 testinony of Lapchuk/ Mel nyk and the
02:19 25 Section 9(2) Canada Evidence Act
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1 exam nation. ..
2 At no tinme did Cal dwell have
3 occasion to speak with Kujawa about
4 Larry Fisher."
0219 5 Agai n, that would be an accurate summary of what
6 your investigators found?
7 A Yes, it is.
8 Q And then as well M. MacKay, we've heard evidence
9 fromhim it says:
0220 10 "MacKay was not aware of Kujawa having
11 knowl edge to suggest that M | gaard was
12 wrongfully convicted, but believes if
13 any of the solicitors suspected such a
14 m scarriage they would quickly act to
02:20 15 correct such a failure in the system
16 Such a response would add to the
17 integrity of the Department, both in the
18 m nds of the court and the public.
19 MacKay remarked that Kuj awa
02:20 20 had full control of the staff of
21 four/five solicitors and that he
22 del egated as he saw fit."
23 And t hat:
24 "Kuj awa dealt with many problens
02:20 25 verbally and did not have a pension for
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1 paper wor k. | f documents were/are not
2 avai l able to explain a decision, this is
3 i kely why. This is also why the police
4 m ght not be informed about the outcome
0220 5 of a court case."
6 And that would be an accurate sunmmary of what he
7 told you?
8 A Yes, it woul d.
9 Q And the next page:
0220 10 "Kuj awa states he made absolutely no
11 connection between the M| gaard and
12 Fi sher cases. He doesn't see how such a
13 connection could be mde my anyone, and
14 is quite certain none was made by anyone
0221 15 in the Department.”
16 And t hen:
17 "Except for consulting Kujawa about the
18 | aw, procedures for dealing with a
19 hostile w tness, the Saskatoon
02:21 20 prosecutor, T.D.R. Caldwell, did not
21 consult him about the M| gaard case.
22 When he handl ed the appeal before the
23 Sask. Court of Appeal, Kujawa would only
24 have been interested in the Notice of
0221 25 Appeal and the trial transcripts. There
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0221 5

10

11

12

13

14

0221 15

16

17

18

19

0221 20

21

22

23

24

02:22 25

Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36462

woul d be no reason for himto have any
portion of Caldwell's prosecution file
and he has no recollection of ever
havi ng sane."

And t hat again would have been one of your

concl usi ons?

That's correct.

And as well it says:

"Al t hough he has no --

"Pertaining to Fisher, Kujawa states
that his office may well have been
supplied with material describing the
Saskat oon rapes. Although he has no
menmory of such being the case, his was a
very busy office and if such information
was supplied, he made no connection
between it and the M| gaard appeal ."
And:
"Kuj awa states his office may have
received police reports concerning
Fi sher's offenses. He probably didn't
deal directly with the Saskatoon City
Police regarding Fisher as his

Depart ment would have supplied what he
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1 needed.
2 M . Kujawa vehenmently denied
3 that there were cl osed door neetings
4 concerning Ml gaard and Fisher with
0222 5 M . Romanow, or anyone else."
6 Woul d that be a fair conclusion of what you
7 found?
8 A Yes, it woul d.
9 Q Next page:
02:22 10 "The information supplied by M chael
11 Breckenri dge does not support the
12 all egations. The "M | gaard/ Fisher"
13 cases were processed and finalized
14 bet ween 1969 and 1971 but Breckenridge
02:22 15 was not enployed there until 1973. He
16 claims to have initialed and put away
17 correspondence on an ongoi ng basis yet,
18 this is not substantiated by our
19 findings."
02:22 20 And |l et nme just pause on that point. | think his
21 evi dence was, or his allegation was that
22 M . Breckenridge, when he worked with the
23 Department of Justice, was involved in dealing
24 with paperwork on the M I gaard and Fisher files;
02:22 25 is that correct?
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1 A That's correct.

2 Q And again, would there be any reason in 1973 for

3 there to be paperwork and correspondence being

4 handl ed by M. Breckenridge on files that had been
0223 5 concluded two years earlier?

6 A No, there wouldn't.

7 Q And was that part of M. Breckenridge's

8 corroboration, if |I can call it that, that go | ook

9 on the files, you'll see my initials, that's how
02:23 10 you can corroborate that | | ooked at them?

11 A He certainly held that out to be something that we

12 could ook for in our investigation.

13 Q And here:

14 "RCMP reports sent to Kujawa's office
02:23 15 bet ween March and May of 1969, contain

16 several references to the fact the

17 police investigators strongly consi dered

18 a connection between the M Il er murder

19 and two rapes and an attenpted rape
02:23 20 occurring in the fall of 1968. As

21 Director of Public Prosecutions, Kujawa

22 may, or may not have read these

23 reports.”

24 And we've | ooked at those reports and dealt with
02:23 25 this issue, so your conclusion was the -- and
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1 these are the RCMP reports, that they were there
2 in his office and he may or may not have read
3 them but you couldn't determne that; is that
4 correct?
0223 5 A That's correct.
6 Q "None of the materials submtted to
7 Kuj awa subsequent to May of 1969
8 contained further references to the
9 early police hypothesis of a connection
02:24 10 bet ween the unsol ved rapes and the
11 M1l er murder. Clearly, this was
12 because M | gaard was arrested in May and
13 any connection ceased to exist in the
14 m nds of the investigators.
02:24 15 To support the allegations it
16 woul d have been necessary for Kujawa to
17 have:
18 (a) been involved in a conspiracy to
19 concoct the case against Ml gaard at the
02:24 20 outset, or
21 (b) to have read the RCMP police
22 reports, and then 14 nonths | ater
23 associ ate Fisher with the early
24 references.”
02:24 25 And |I'm wondering if you can just el aborate on
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1 t hat comment ?

2 A | think it's an attenpt to try and show that the

3 only way that in our view he could be involved was

4 ei ther point (a) or point (b) and there certainly
0224 5 was no evidence of that.

6 Q And just so | understand this, in order for M.

7 Kujawa to be -- in order for the allegations that

8 he was involved in the conspiracy and cover up, he

9 woul d have to have some way of know ng about the
02:25 10 rapes and the connection to the nurder; is that

11 right?

12 A That's correct.

13 Q And so one way is that he was involved right at

14 the start and he was aware of the rapes in '69
02:25 15 because he was part of the conspiracy with others

16 to concoct the case against David M| gaard?

17 A Exactly, and of course there's no evidence of

18 t hat .

19 Q Or the second way would be that he would have to
02:25 20 have read the RCMP reports, the 1969 RCVP reports

21 when they were filed in his office in 1969 and

22 then, as you say, 14 nonths | ater associ ate what

23 he read in those reports with what he | earned

24 about Larry Fisher in 1971 or when he first
02:25 25 started handling Fisher; is that what you are
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1 sayi ng?

2 A That's correct.

3 Q And so you are trying to connect where he would

4 have had know edge, where M. Kujawa woul d have
0225 5 had knowl edge of the rapes to when he started to

6 deal with Larry Fisher; is that right?

7 A That's right.

8 Q You say:

9 "Based on our exam nation of the files
02:25 10 and our interviews of witnesses, the

11 facts do not support the allegation of a

12 connection or cover up within the

13 Department. The avail able information

14 suggests that at no time did Kujawa, or
02:26 15 anyone else in the Saskatchewan

16 Department of the Attorney General, form

17 a connection between the M| gaard and

18 Fi sher cases."

19 And woul d that have been your conclusion?
0226 20 A Yes.

21 Q The next page, it says:

22 " Not e:

23 During our nmeeting with M. Wbolch

24 92-11-26, he was quick to point out that
02:26 25 he never talked to the clerk
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1 (Breckenridge) and he consi dered,
2 "...himto be the least inportant bit of
3 evi dence that we have..." Wl ch made no
4 further reference to Breckenridge during
0226 5 our interview.
6 The issues raised by
7 Breckenridge formed the basis of our
8 investigation, i.e., wrongdoing and
9 obstruction of justice by former
02:26 10 officials of the Department of the
11 Attorney General. Yet, once the
12 i nvestigation was ordered, Wbl ch
13 rejected the value of what Breckenridge
14 had to offer.
0226 15 I n addition, during the
16 M | gaard press conference, it was made
17 clear that they had confirnmed
18 Breckenridge's empl oyment with the
19 Department during the period in
02:26 20 guestion. This was extrenely
21 m sl eadi ng. The best that can be said
22 about this comment is that perhaps it
23 was an inference drawn from
24 Breckenridge's statenment, however, given
02:27 25 t he obvious confused nature of
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1 Breckenridge's allegations the use of

2 his material was i nappropriate and was a

3 m srepresentation of the facts."

4 And woul d that be an accurate conclusion of your
0227 5 investigation tean?

6 A Yes, it woul d.

7 Q And if you could just el aborate on that, just the

8 first two paragraphs -- or let's just take the

9 m ddl e paragraph here, and you are saying here
02:27 10 that it was the Breckenridge allegation that

11 formed the basis of the investigation; is that

12 correct?

13 A Yes. | think that was really the genesis of this

14 investigation, was that specific allegation.
02:27 15 Q And so what did you take from the fact that once

16 your investigation started, that the genesis

17 being -- that pronpted it, that M. Wl ch, who |

18 t hi nk you described as the informant or the

19 conpl ai nant, backed off on that allegation, what
0227 20 did you read into that or make of that?

21 A Well, | think |I indicated in June that there was a

22 number of allegations that M. Wl ch put forward

23 as being very strong and then a number that he

24 wasn't as strong on, perhaps a bit softer on, this
02:28 25 was one of those, and | guess | would have
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1 expected that this, you know, he would have held

2 this up as being very strong. He didn't do that

3 during the initial interview.

4 Q And what did you make of the fact that the
0228 5 Breckenridge all egations were made in a public

6 press conference, did you put any, at |east

7 initially, any weight on that or significance on

8 the fact that the allegations were actually made

9 public before they were provided to the police,
02:28 10 did that give you some sense that there nmust be

11 more credibility to them than otherw se, otherw se

12 t hey wouldn't be made public, or the reverse?

13 A Certainly, and | think the fact that there was

14 al so an indication that his enploynment had been
02:28 15 checked out and that he worked at the department

16 at the time.

17 Q Now, can you el aborate on this |ast paragraph

18 about this, the press conference and the

19 confirmng of the enmployment, where did that fit
0229 20 in in your investigation of this conplaint?

21 A Well, certainly Ms. M|l gaard or M. Wblch or

22 whomever, sonmeone from-- either M. Wlch, M.

23 Asper or Ms. Ml gaard went forward after the

24 interview of Breckenridge where he was asked to
02:29 25 give his enployment records, went forward publicly
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1 and said that they had confirmed that he worked at
2 t he department at the tine. I f they had know edge
3 of that, then certainly that was m sl eading.
4 Q And then as far as your investigation of
0229 5 M . Breckenridge, if it was a case of -- why in
6 November of 1992 didn't you say, okay, well,
7 | ookit, if the Breckenridge thing is the |east
8 i mportant bit of evidence, why did you feel still
9 an obligation to investigate it?
0229 10 A | believe we felt an obligation to investigate
11 every single claimand investigate to the best of
12 our ability, notw thstanding that at the end of
13 the investigation it may not have been a very
14 strong all egation.
02:30 15 Q Now, | think you concluded there was no nmerit to
16 what M. Breckenridge had to say; is that -- you
17 said it maybe in different ways.
18 A | think that's fair.
19 Q Did you find any evidence in your investigation of
02:30 20 the Attorney General, M. Kujawa, M. Romanow, M.
21 Bl akeney, M. Lysyk, M. Caldwell, any of the
22 police, anybody involved, that provided any
23 corroboration of M. Breckenridge's allegation or
24 the allegations that related to that put forward
02:30 25 by M. Wl ch and Ms. Ml gaard and M. Bruce and
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M . Asper that there was some conspiracy invol
amongst these individuals to either frame and/
cover up the matter?

No, there was no evidence of that.

Woul d you have expected, as a police officer i
your -- and as an experienced investigator, th
if, in 1970-'71, that menbers of the Attorney

General's office and the police department wer
involved in deliberately fram ng an indivi dual
covering up that by having someone -- and then
| ear ni ng about M. Fisher and covering up that
fact, would you expect to find, in the course

| ater investigation, some information that wou
tend to incrimnate that or corroborate that?

Yes, | woul d. Even if it's something that, yo
know, didn't provide adequate or enough eviden
on which to base a charge you certainly would

expect that you would hear something from some
| believe we interviewed, well, well over 200

peopl e here, and you would think that, if that

happened, that there would be some evidence conme

out, some statement, sonme piece of paper, sonme
pi ece of correspondence, something that would

support that, and that was not the case.

Was there anything that your investigators |earned
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t hat m ght suggest there was sonething |like a
conspiracy or a coverup in play?

| don't recall anything that | could put ny finger
on.

If we can go to the next page, this deals with the
direct indictment issue, and here the:

"Direct indictment was, and
is, an unusual procedure for the Crown
to use because Attorney's General
di sli ke becom ng personally involved in
a case."

"Kuj awa states that the use of a direct

i ndictment was the appropriate nmethod

The matter was nost
conveniently dealt with in Regina and
this was the reason Fisher was conveyed
from Prince Albert for the hearing. The
deci sion also took into account the fact
Kujawa's office had been dealing with
all of the key individuals involved,

e.g. Fisher's Wnnipeg solicitor and the
Attorney General . Briefing soneone el se
woul d be time consum ng."

And then scroll down.
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1 "MacKay was directed to
2 handl e certain aspects of the direct
3 i ndictment."
4 "Gl ven that he was serving 13
0232 5 years on the Manitoba charges, this
6 woul d be acceptable.™
7 We're tal king about the time frame to get it set
8 up
9 "M. MacKay feels the
02:32 10 accusation that the Departnent's
11 handl i ng of Fisher was to avoid
12 publicity is purely nonsense. The
13 timng of his appearance (... Christmas
14 season) was not pronpted by any ulterior
02:33 15 motive on behalf of anyone in the
16 Depart ment . "
17 And t hen:
18 "According to Greenberg,
19 Fisher's solicitor at the time, the
02:33 20 Direct Indictment may well have been at
21 his request, as a matter of expediency.
22 He was not concerned about the 'delay'
23 and feels the time was justified, given
24 the fact the Saskatchewan Attorney
25 General did not want to deal with their
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1 of fenses until the Manitoba charges were
2 di sposed of ."
3 Next page.
4 "Ms. Ml gaard makes the
0233 5 suggestion the Queen's Bench judge
6 hearing Fisher's case in Regina was
7 unaware of his Manitoba convictions at
8 the time of sentencing. Cur
9 investigation clearly shows that he was
02:33 10 so informed."
11 And | think we've heard evidence of that, that it
12 was a concurrent sentence, so that the Manitoba
13 sentence was before the Court; is that your
14 findings?
02:33 15 A Yes.
16 Q And then the Investigator Comments, scroll down:
17 "G ven the Crim nal Code
18 provisions in 1969, Fisher had to appear
19 in Saskatchewan to dispose of the
02:33 20 out st andi ng Saskat oon rape charges, they
21 could not be waived to Manitoba.
22 Fisher's solicitor did not,
23 and does not, find fault with the use of
24 a direct indictment.
02:3¢ 25 Al t hough use of a Direct
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1 | ndi ct ment was unusual because of its

2 infrequent use, there is no evidence

3 that the Dept. of the A.G used the

4 procedure for the wong reasons, e.g. as
0238 5 part of a coverup of a m scarriage of

6 justice."

7 And those woul d have been your concl usions?

8 A Yes, they woul d.

9 Q And | think, just on that point, we've heard sonme
02:34 10 evidence | think, M. Sawatsky, that there -- and

11 | think your investigation confirnms it -- that

12 there were a couple of, maybe, well, three

13 procedures or matters relating to Larry Fisher

14 that were not the ordinary way of dealing with his
02:3¢ 15 charges, is that fair? First of all that there

16 was a direct indictment, and that was unusual ?

17 A Yes, and M. Kujawa even confirmed that that was

18 an unusual thing to do.

19 Q And, secondly, that M. Fisher had his charges
02:34 20 dealt with in Regina as opposed to Saskatoon where

21 the charges originated; is that right?

22 A That's right.

23 Q And third, | think the suggestion that the timng,

24 that it being around Christmas and the fact that
02:35 25 there was little or no publicity was al so

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36477

1 sonmet hing that was viewed to be unusual, that the

2 timng was unusual ?

3 A That's correct.

4 Q And I'mnot, | think there's been a debate on
0235 5 that, but that -- but that would have been what

6 was put forward to say "lookit, here's what's

7 suspi ci ous about these matters"?

8 A That's correct.

9 Q And | suppose, if one started with the prem se
02:35 10 that there was some deliberate effort to cover up

11 and to try and deal with Fisher in a way that

12 peopl e woul d not become aware of it, one way to do

13 it mght be to do it by direct indictnment in a

14 different city at a time when the media m ght not
02:35 15 hear about it; is that fair?

16 A Yes, that is fair.

17 Q And | take it, though, that in your investigation

18 you checked out those unusual circunmstances to

19 find out whether there was an innocent explanation
02:35 20 or whet her they were part of sonme grander crim nal

21 wrongdoi ng; is that fair?

22 A That's fair.

23 Q And did you, did you find -- and | think your

24 report reflects this -- that there was sone,
02:36 25 'suspicions' is mybe the wrong word, but the
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1 Fi sher charges were handled differently than
2 normal cases; is that fair?
3 A Yes.
4 Q Or some parts of it?
0236 5 A Yes. And in particular | recall, in interview ng
6 M . Kuj awa, he indicated that that was unusual
7 because it nmeant the Attorney General was becom ng
8 directly involved in a case, and that was not the
9 best situation to have. But, other than that,
02:36 10 t here was nothing that was unusual about that, no.
11 Q If we can go to the next page, here is your
12 summary:
13 "The all egati ons agai nst M.
14 Kujawa are to the effect that based on
02:36 15 his handling of both the M I gaard appeal
16 file and Fisher's rape charges, he had
17 knowl edge of the simlarities between
18 the circunmstances of the M Il er murder
19 and those offences commtted by Larry
02:36 20 Fisher. The simlarities were such that
21 Kuj awa obvi ously realized doubt was cast
22 on the legitimacy of David M| gaard's
23 convi ction. He is said to have engaged
24 in closed door nmeetings with other
02:37 25 officials, i.e. Messrs. Romanow and
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1 Lysyk, to discuss the situation
2 foll owing which steps were taken to
3 di scourage enpl oyees, such as M chael
4 Breckenridge, from speaki ng about the
0237 5 cases. His use of a direct indictnment
6 to dispose of the Fisher rape charges
7 was all eged to be evidence of his
8 attenpt to avoid publicity and public
9 awar eness of the Fisher crinmes.
02:37 10 Qur investigation establishes
11 that the source of these allegations,
12 M chael Breckenridge, is not a reliable
13 nor, for that matter, a very credible
14 wi t ness. His information is disputed by
02:37 15 not only the other enmployees but by the
16 facts concerning the period during which
17 he was enployed in the Departnent.
18 The Departmental files
19 indicate that if M. Kujawa read the
02:37 20 police reports sent to his office early
21 in the MIler nmurder investigation he
22 woul d have seen what has al ready been
23 confirmed - the police were considering
24 the possibility the same person who
02:37 25 raped and murdered M Il er may have raped
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1 several other woman in Saskatoon in

2 1968. Considering the responsibilities

3 of his office, it is questionable

4 whet her or not M. Kujawa would have
0238 5 read the police reports. I f he did,

6 | ater in November of 1971 when he

7 handl ed the M| gaard appeal and then in

8 March 1971 when he received

9 correspondence about Fisher's desire to
02:38 10 wai ve charges, he would have had to have

11 linked the early police reports to

12 Fi sher. M . Kujawa states clearly he

13 made no such |ink and doesn't know how

14 anyone coul d. Our findings support this
02:38 15 concl usion."

16 And that would have been your Investigator's

17 Concl usi ons?

18 A That's correct.

19 Q Then the next page. The Breckenridge all egations
02:38 20 al so touched on M. Lysyk and M. Romanow; is that

21 correct?

22 A Yes.

23 Q And in that regard, when you interviewed,

24 M. Lysyk was a sitting judge, | think, at the
02:38 25 time you interviewed him 1is that correct?
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That's correct.
And did you as well, when you interviewed him
give hima warning that you were investigating

for a crimnal offence?

| didn't interview M. Lysyk. | did interview

M . Romanow.

And did you give him a warning?

| did.

And do you know if M. Lysyk, would that have
t he procedure that your officers would have us
to give hima warning that he was being
investigated for a crimnal offence?

| would assume they would have, yes.

And t hey:

"Al'l were very cooperative
and enmphatically denied there was any
substance to the charges.",

and that would have been your concl usion?
That's correct.

And if we can quickly go to 023320. Actually,
to the previous page. This part of your
investigation is the physical forensic evidenc
And then go to the next page. And so, here, t
al | egations about that:

"Physi cal / Forensi c Evi dence Does Not
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1 | ncul pate M | gaard",

2 and you go through the bl anket, hair sanples,

3 knives, and the cosnetic bag, and then as well

4 the forensic evidence, and |I'll go through parts
0239 5 of this. But can you tell us generally how did

6 this fit into your investigation, or why were you

7 | ooking at these matters, and how did they fit

8 into what you were investigating?

9 A These were part of, in a sense, part of the
02:40 10 al l egations of M. Wl ch. Certainly, we wanted to

11 exam ne the exhibits to the extent we could to

12 di sprove or prove the allegations.

13 Q And so is it a case that, if the physical forensic

14 evi dence proves that David Ml gaard is innocent,
02:40 15 or establishes a |ikelihood of innocence, that

16 t hat somehow m ght be evidence to show that the

17 police and Crown were involved in crimnal

18 wr ongdoi ng; was that --

19 A It certainly could be part of it.
02:40 20 Q Or was it a case that this happened to be part of

21 the information or tied in with everything el se

22 t hat was given to you and so you pursued it?

23 A That's correct.

24 Q This m ght be an appropriate spot to break for the
02:40 25 afternoon.
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1 COMM SSI ONER Mac CALLUM: Yes, as soon as |
2 get a little clarification.
3 Just how could it be part, an
4 all egation that the forensic evidence didn't
0240 5 prove guilt or perhaps proved innocence, how
6 could that relate to the crimnal matters that
7 you were charged with investigating?
8 A | think, My Lord, if suddenly we found in the
9 physi cal evidence that proved sonmeone else did it
02:41 10 as opposed to David M Il gaard, that would,
11 certainly would, could be one ground for belief
12 that there had been some -- somewhere that there
13 had been conspiracy, or that there had been sone
14 wrongdoi ng on the part of some of the officials
0241 15 that we were investigating.
16 COMM SSI ONER Mac CALLUM: Okay. They
17 could -- they should have known that they were
18 dealing with an innocent man and --
19 A Possi bly.
0241 20 COWM SSI ONER Mac CALLUM: -- they continued
21 to prosecute?
22 A Possi bly, it could have been that that could have
23 been repressed or withheld as evidence, --
24 COVMM SSI ONER MacCALLUM: ©Oh, | see.
0241 25 A -- and we certainly would have wanted to follow
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that up --
COMM SSI ONER Mac CALLUM: | see.

-- and we could have drawn a number of concl usions
if that happened.

BY MR. HODSON:
| think as we go through it -- | think,
M . Sawatsky, if you can coment on this -- it
appears that nost of the focus on the physical
evidence is not only what the physical evidence
showed, but how it was handled by the police and
Crown; is that fair, that what the police and
Crown did with the physical evidence?
That's correct.
And so we'll go through. | think that's ny sense
of the connection, at |least, as what's in the
report; is that fair?
Yes, that's fair.

COMM SSI ONER Mac CALLUM: | see.
(Adj ourned at 2:42 p.m)
(Reconvened at 3:00 p.m)

BY MR. HODSON:
M . Sawatsky, |'m going to just try and go back to
the chronol ogy of M chael Breckenridge's
statements just so that | can -- we'll walk

t hrough the docunments, and |I think an issue had
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1 been raised earlier about the dates, and this is
2 all part of the record and has been put in. But
3 the first document, and this is part of the RCMP
4 report, you actually have as appendices the two
03:06 5 Breckenridge statenments, so if you can go to page
6 023459.
7 Now, M. Comm ssioner, these
8 statements are also on the record with different
9 doc. IDs, but I'"lIl just use the ones that are part
0306 10 of the statenment.
11 COMM SSI ONER MacCALLUM:.  Sure.
12 BY MR. HODSON:
13 Q This is the first statement of May 22nd, '92.
14 Actually, sorry, let me go to 023461, |'m sorry,
0306 15 that's the first one. And, again, this is all
16 part of the RCMP report. And at the top, this is
17 March 21, 1992, so this is the very first letter
18 from M. Breckenridge to M. Wl ch, and I'Ill just
19 go through and highlight that in there. He says:
03:07 20 "l have been watching with
21 interest the David M | gaard case since |
22 worked in the Attorney General's Dept.
23 in Sask. at the time of those cases
24 (Fisher and M| gaard)."
03:07 25 And, again, | think you mentioned earlier that --
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what was your understandi ng of when those cases
were concluded?
1971.
And he says, goes on to talk about:
"My job was to process the crim nal
files."
"Roy Romanow had just been elected and
appoi nted Attorney General ...",
and that was in June of 1971. And then he says:

"At the time of those cases

there were many cl osed door neetings

and then goes on and says:
"I remenber delivering both cases to
Serge at the same time."

So that's the initial statement.

The next statement, if we can
go to 023459, this is the second statenent that
was given May 22nd, '92 after the meeting with
M. Perry and here is where he says at the top:

"As to events surrounding the

M | gaard case:
| was hired to the Bl akeney
gov't in approximately 1970 or 1971,

worked in the Dept. of Ind and Commerce,
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the mnister was Kim Thorson. After
approximately 6 nos. there | transferred
to the Attorney General's dept under Roy
Romanow. "
Again, that is the reference in that statement.
Next, if we can go to -- so
that was the two statements that he gave. You
can go to 15 -- pardon ne, 004193, and go to |
think the seventh page, this is the Public
Service Comm ssion. So those are the first two
statements in March and May of 1992, and this is
the June 15th, '92 memorandum of the Public
Service Comm ssion to M. Breckenridge that
i ndicates he started in 1973, October of "73 in
the Justice Departnment. That's the document |
referred to.
Then if we can go to page

023420. And here is the press conference of
September 19th, 1992 -- and these are al
appendices to the report, M. Sawatsky -- and a
question is asked, actually if we can just scrol
up further, Ms. Ml gaard says:

"Perhaps | can tell you what this man

told nme, very succinctly.",

"... described what took place after one
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1 of these cl osed door neetings. Now Roy
2 Romanow was in this meeting, okay.
3 Kuj awa was in the neeting ...",
4 etcetera. Then, if we can scroll down, a
0310 5 reporter then asks a question:
6 "Can | ask you when exactly that neeting
7 t ook place? Was it after David's
8 conviction but before his appeal.
9 Ms. M| gaard: Yeah, it was during 1971
0310 10 t hat these meetings took place when ah
11 l'i ke the, they had both the files
12 t ogether at that time. And | guess a
13 deci si on would have had to have been
14 made. "
0310 15 So that, M. Sawatsky, | think was the
16 background. Was that your understanding then as
17 far as the timng, or what was your understanding
18 about what was all eged or what M. Breckenridge
19 all eged as far as when he worked there and when
03:10 20 this incident, or incidents, took place between
21 M . Romanow, M. Kujawa?
22 A Yeah, | believe his focus was on 1970 and 1971.
23 Q And then if we can go to 035725, and go to page --
24 this is a continuation report, and if you can go
0311 25 to page 035736, and this is the RCMP notes of the
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May 13th, '93 interview with M chael Breckenridge;
is that correct?

That's correct.

And is that, | guess it's Jorgenson at the bottom
is that right?

That is, yes.

And so here, |'ve checked, and I -- ny
understanding is | don't believe M. Breckenridge
was prepared to be taped for an interview so these
are notes of the RCMP interview, and it says:

based on an interview of
M . Breckenridge ...",
and then scroll down:
"l asked M. Breckenridge if the
contents of these two documents ...",
and those are the two that | just showed you
where he said he worked there in '70-'71
" are true and correct and he advised
that they were."
Those were also the documents where he described
the incidents taking place around that tinme
frame. Then the next page:
"Breckenridge was questioned

about his enploynment history with the

Sask. Gov't. Initially he felt that he
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1 started with the Gov't in 1971 and he
2 believed that he started with the A.G's
3 Department in 1972. He was subsequently
4 shown a document that outlines his
0312 5 empl oyment history with the Gov't. He
6 had no problem with it, and did not
7 di sagree with the date on it concerning
8 when he started with the A.G 's Dept."
9 And so it would appear, M. Sawatsky, that it was
03:12 10 at the interview with your officers that he
11 changed the time frame from'70-'"71 to '73, both
12 as to his enployment and presumably the incident;
13 is that fair?
14 A That's fair.
0312 15 Q And did you find that to be credible?
16 A No.
17 Q If I can go back to -- is there anything else, M.
18 Conm ssioner, on that?
19 COMM SSI ONER Mac CALLUM: No, thank you very
03:13 20 much, that's good.
21 BY MR. HODSON:
22 Q If we can go back to page 023320, and go to the
23 next page, this deals with physical evidence. And
24 it appears that, here:
0313 25 "The police collected
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1 numerous items during the course of

2 their investigation of Gail Mller's

3 sexual assault and nurder. Many of the

4 items were elimnated as not having any
0313 5 evidentiary value and were di sposed of

6 accordingly.™

7 And then you say:

8 "Robert Bruce and David Asper

9 guestion the rel evance of several itens
03:13 10 ... a blood stained bl anket, hair

11 sanpl es and knives found near the scene.

12 The obvi ous notion being these exhibits

13 m ght be part of an undi sclosed case

14 against Larry Fisher. They chall enge
0314 15 the evidence offered at trial concerning

16 the cosmetic bag and the statement David

17 had a knife enroute to Saskatoon from

18 Regi na. The allegation being that this

19 evi dence does not incul pate David
03:14 20 M | gaard. "

21 And | take it then, just back to the question

22 asked before the break, it appears that the

23 al l egations on the physical evidence were tied to

24 this allegation that the authorities in some way
0314 25 did something crimnal or wrong with respect to
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1 physi cal evidence that would incul pate Larry

2 Fi sher ?

3 A Certainly, and we would want to test that evidence

4 and | ook at the, its value to our investigation as
0314 5 wel | .

6 Q And, for exanple, we'll see with this bl oodstained

7 bl anket there was a suggestion that the police had

8 a bl oodstai ned bl anket that may well have been

9 associated with Larry Fisher's vehicle, and
03:14 10 somehow was evidence of his involvement in the

11 crime, and that for some reason it wasn't used

12 properly by the authorities; is that correct?

13 A That was the allegation, yes.

14 Q And then with the cosmetic bag, that that was not
03:15 15 proper physical, it was incrimnating evidence

16 agai nst David M| gaard but it was contrived or

17 fabricated?

18 A Correct.

19 Q And so, just back to the Conm ssioner's earlier
03:15 20 guestion, did your investigators in some way

21 connect or relate this investigation of physical

22 and forensic evidence to the allegations of

23 wr ongdoi ng of various officials?

24 A Yes, that's correct.
03:15 25 Q So here, if we can scroll down, this is a
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reference to a Saskatoon police report that had
bl oodst ai ned bl anket, and:
"He indicates the blanket may be I|inke
to Larry Fisher in that a Fisher
relative gave a statement concerning a

m ssing bl anket."

a

d

| think, if I can just summarize what is already

on the record, | think it was -- there was a
statement that said Larry nmay have used a
relative's car around this time, and there was
bl anket m ssing, and there was a police report
the Gail MIller file that said a woman found a
st ai ned bl anket on her driveway some mles out
the city, and | think M. Bruce had suggested
t hat the bl anket may have been, or was, the
bl anket that Larry Fisher used when he killed
Gail MIller, and that it was the m ssing bl anke
from his relative, and that somehow this is
evidence that should have been foll owed up or
wasn't handl ed properly; is that a fair general
summary?
Yes, it is, a very general summary.
And you tal k about:

"... blood soaked baby bl anket found i

her driveway ... pulled out ... by
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1 their dog. The next page. And it appears that

2 it turned out that it was animl stool as opposed

3 to bl ood on the blanket, and that it wasn't in

4 fact a blanket from Larry Fisher or his relative,
0316 5 is that the conclusion you reached?

6 A Yes.

7 Q So just down at the bottom

8 "The Sonnleitner ...",

9 and Sonnleitner is a relative of Larry Fisher:
0317 10 " quilt was | ost sometinme between

11 1967 and the wi nter of 1969. G ven the

12 descriptions of the 'Sonnleitner' quilt

13 and the 'Stretch' blanket, it is

14 unli kely they were one and the sane.
03:17 15 We were not able to determ ne

16 who wrote the note concerning ani mal

17 st ool . Based on this comment it is

18 apparent that the police made a

19 determ nation that the blanket found by
0317 20 Stretch was of no evidentiary value."

21 Your conclusion was there was nothing there of

22 evidentiary value, either on the allegations of

23 crimnal wrongdoing, or that would be relevant to

24 the issue of who may have killed Gail Mller?
0317 25 A Correct.
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1 Q Next page. Hair Sanples from MIller's sweater,

2 there was a reference that there was a hair found.

3 If you can just scroll down to the Investigator's

4 Comment s:
0317 5 "The M Il er sweater was not

6 exam ned for hair, and is no |onger

7 avail able for testing or conparison."

8 So that was something that was pursued and found

9 that there was nothing avail able to conpare; is
03:18 10 t hat correct?

11 A That's correct.

12 Q Next is the knives, and:

13 “A nunmber of issues focus on

14 concerns about the type of knife used in
0318 15 her murder and whether either Ml gaard

16 or Fisher had knives in their

17 possessi on.

18 Bruce and Asper question

19 whet her or not other knives found in the
03:18 20 area, i.e. a bone handled knife and a

21 pearl handl ed knife, could have been

22 connected to the nurder.

23 Further, they submt that

24 David M | gaard did not have a knife in
03:18 25 his possession. That is, according to
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1 his Supreme Court testimny, M gaard
2 stated he did not recall having any
3 knives in the car en route to Saskatoon
4 from Regina."
0318 5 Next page. And we have been through this
6 extensively, M. Sawatsky, with other wtnesses.
7 "1l just touch on a couple of points. The
8 bone- handl ed knife involving Constable O iver, if
9 we can scroll down, please, you say:
0318 10 "As part of his written
11 subm ssion to the Supreme Court,
12 M. Wolch refers to this knife as being
13 one which ought to have been tendered as
14 evidence or made available to the
03:18 15 defence. This would have afforded the
16 defence the opportunity to show the
17 knife to WIlson and John and ot her
18 assault victim to determne if any of
19 them could identify it as a knife they
0319 20 had seen previously. The blade of this
21 knife is described as being 'identical
22 in size to the entry sites L
23 And | think, is it correct to say that wth
24 respect to some of these allegations, that
0319 25 M . Bruce sinply took portions of the witten
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36497
1 argument filed on behalf of David Ml gaard to the
2 Supreme Court and said "here, this is, this |line
3 of inquiry leads to crim nal conduct, investigate
4 this"?
0319 5 A Yes.
6 Q And the knife was one of those?
7 A Yes, that appeared to be the case.
8 Q And then it appears efforts are made to find the
9 owner of the knife. If we can go to the next
03:19 10 page, at the bottom Investigator Comment:
11 "The trial evidence
12 established that a broken paring knife
13 found at the scene was the nmurder
14 weapon. Not hi ng has been brought
0319 15 forward by our investigation of
16 Bruce/ Asper's questions concerning the
17 bone handl ed and pearl handl ed knives
18 whi ch woul d suggest this evidence ought
19 to be questioned."”
03:20 20 And t hat was your concl usion?
21 A Yes.
22 Q So there was nothing with respect of the
23 bone- handl ed hunting knife that was evidence of
24 any impropriety by the police or Crown; was that
03:20 25 your concl usion?
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1 A That's our concl usion, yes.
2 Q Now to the next page. You nmention here, under
3 paring knife:
4 "Ronald W Ilson testified
0320 5 M | gaard was in possession of a knife
6 during their trip, which he described as
7 being sort of a paring knife with a
8 reddi sh brown handl e. (I'n a 1990
9 interview with Eugene Wl Iliams, Federa
0320 10 Justice, WIlson stated that M | gaard had
11 a bone-handl ed hunting knife, which he
12 obt ai ned from the Ayl esbury el evator,
13 whi ch he broke into en route to
14 Saskat oon. )"
0320 15 And |l et nme just pause there. | think the one
16 all egation was that the police found a
17 bone- handl ed hunting knife in the vicinity of the
18 murder in addition to the maroon-handl ed paring
19 knife; correct?
0321 20 A Correct.
21 Q And it was not provided at trial and tendered as
22 evidence, and there was an allegation by M. Asper
23 and M. Bruce that sonehow the police and Crown
24 did sonething wrong by either not putting the
0321 25 knife, the bone-handled knife, in at trial, or
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36499
1 showing it to WIlson and John as wi tnesses, or
2 providing it to Tallis. I n other words they
3 did -- they buried it or they took steps to
4 conceal it; is that --
0321 5 A Yes.
6 Q -- fair?
7 A Yes, that's fair.
8 Q How did you -- so that allegation, how did that
9 square with this coment here about W I son's
0321 10 evi dence, at least in 1990 that there was
11 bone- handl ed hunting knife, at |east according to
12 himat that time, which was taken from the
13 elevator? Did you find -- did you draw any
14 connection between those two?
0321 15 A We were unable to draw a connection between the
16 two. A knife of simlar description was found by
17 Saskat oon police, you know, in -- near the nurder,
18 but there was no --
19 Q Sorry, | --
0322 20 A -- evidence to indicate they were |inked.
21 Q No, and sorry, | didn't ask the question well.
22 Not to link the knives, but how did you square the
23 two all egations, | mean the fact that the
24 suggestion was that the -- that the bone-handl ed
03:22 25 paring knife should have been put at trial, at
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1 trial it should have been put to WIlson and John,

2 M. Tallis should have been able to say, "lookit,

3 do you recognize this bone-handl ed hunting knife",

4 and because the Crown took steps to conceal it, it
0322 5 wasn't; and then here you appear to be saying

6 "l ookit, Ron WIlson said that such a knife was

7 taken from the elevator" -- or not, a bone-handl ed

8 hunting knife, |I'm not suggesting the sane

9 knife -- but he describes a knife, and I'mtrying
0322 10 to understand, in your investigation, how did you

11 square those two issues?

12 A | -- 1 don't think I'"m sure what you are getting

13 at there?

14 Q Well | guess, on the previous page, the allegation
0323 15 is, at least in your report the allegation is that

16 the Crown and the police had a bone-handl ed

17 hunting knife found at the scene of the crinme,

18 t hey concealed it, and that that's how -- evidence

19 that will somehow excul pate M. M | gaard or
0323 20 i ncul pate M. Fisher; and then the next page of

21 the report you talk about 1990 Ron W I son sayi ng

22 he, at least in 1990, says that he recall ed seeing

23 a bone-handl ed hunting knife taken fromthe

24 el evator on the trip to Saskatoon. And |I'm just
0323 25 wondering, they are back to back in the report, |
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1 wasn't sure if there was a connection between
2 those two or whether they were separate issues?
3 A No, | don't believe there was a connection, |
4 think the knife that was found at the scene was
0323 5 di fferent and was not believed to be the same
6 knife that Wl son tal ked about.
7 Q Okay. That -- so that they were -- you did |Iook
8 at that i1ssue then?
9 A No, | don't think we | ooked at the issue beyond
0323 10 that, | think our belief was that they were not
11 rel at ed.
12 Q Okay. If you can go down to the bottom actually
13 over to the next page, there is a comment here
14 t hat :
0324 15 "M. Tallis' testinmny at the
16 Supreme Court touched on the question of
17 whet her or not Ml gaard told him
18 anyt hi ng about having a knife in his
19 possessi on. His recollection is that
0324 20 David did not indicate that he had a
21 hunting knife although he did make
22 reference to having a knife that could
23 be used for -- perhaps getting into
24 pl aces. ",
0324 25 and the flexible blade. So the information of
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1 M. Tallis was that according to David he did

2 have a knife, but it was neither a paring knife

3 nor a bone-handled hunting knife, but a

4 fl exi bl e-blade knife; is that correct?
0324 5 A That's correct.

6 Q Go to the next page. Some nmention here about what

7 Li nda Fisher told the police about knives, and |

8 think initially in her first interview with

9 Ms. MIlgaard and M. Henderson she described a
03:25 10 m ssing knife with wooden handle and rivets; you

11 recall being made aware of that?

12 A Yes.

13 Q And then |l ater on, a couple months |later, she told

14 Sergeant Pearson she recalled |osing a second
0325 15 knife, being a bone-handl ed hunting knife, and |

16 think that was pursued. And the next page. And

17 t hen:

18 "Qur investigators

19 interviewed Linda Fisher on 93-03-16 and
03:25 20 she re-iterated what she told

21 Ms. M| gaard about her paring knife

22 having rivets. She then went on to say

23 she recalled m ssing another paring

24 knife. The subject of a second m ssing
0325 25 paring knife arose when the
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1 i nvestigators showed Fisher a photograph

2 from the Saskatoon City Police files of

3 a knife simlar to the nurder weapon and

4 asked whether or not it was simlar to
0325 5 the one she was m ssing."

6 "I n response, Linda stated that she was

7 m ssing a mauve col oured knife sim/lar

8 to the one in the photo. Fi sher could

9 not recall when this particular paring
0326 10 knife went mssing in relation to the

11 date of the nurder.

12 Li nda Fi sher's announcement

13 of a second m ssing paring knife does

14 not sit well in light of the statements
0326 15 she made during her interview with

16 Ms. Ml gaard and Paul Henderson ... In

17 this interview her response to a

18 gquestion from Henderson asking why she

19 distinctly remembers details concerning
0326 20 her m ssing paring knife is that she

21 didn't have a large collection of

22 kitchen knives, that it was her

23 favourite one, the only one she used and

24 that 'I didn't have no other small
03:26 25 paring knife | think I had a butcher
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1 knife but | didn't |ike using that

2 didn't have no other knife to peel

3 pot at oes' . "

4 And can you coment on, it appears in '93 that

5 Li nda Fisher introduces a third m ssing knife, is

6 that correct, to the two previous ones? The

7 first was a wooden-handl ed paring knife, the

8 second was the bone-handl ed hunting knife, and |

9 t hi nk neither of those matched either the nurder
0326 10 weapon or the bone-handle hunting knife found in

11 the alley; is that correct?

12 A Correct.

13 Q So in '93 she tells your investigators after

14 | ooking at a photograph of a knife simlar to the
0327 15 mur der weapon, that she's mssing a third knife,

16 bei ng mauve col oured, and assum ng mauve and

17 mar oon are simlar, which I think Ms. Fisher

18 testified she believed to be the case, what -- can

19 you tell wus, what was the significance of that to
0327 20 your investigators?

21 A | think our investigators had some doubts about

22 the credibility of Linda Fisher based on conti nual

23 changing her story, and |I think the other thing is

24 that there was sonme indication that when she was
0327 25 interviewed by M. Henderson and Ms. M| gaard,
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1 that there may have been a suggestion made of a
2 mar oon or red-handl ed knife. Certainly that would
3 mean that perhaps Linda, even unknow ngly or
4 i nadvertently, grabbed onto that suggesti on.
0328 5 Q Can you tell --
6 A This certainly was the first tinme that she had
7 i ndi cated that there was another knife other than
8 the ones that she had mentioned previously.
9 Q So in 1993, and let's, for the purposes of this
0328 10 di scussi on, assunme that mauve is simlar enough to
11 maroon, if in fact she had a credible
12 identification of the murder weapon in '93, would
13 t hat not be evidence that would be, would tend to
14 incrimnate Larry Fisher?
03:28 15 A Yes, yes, | believe it would.
16 Q And we know now, you didn't know then, but at M.
17 Fisher's trial she did in fact identify the
18 mar oon- handl ed paring knife as being a knife that
19 was simlar or identical to a knife that she had
0328 20 back in 1969 and had gone m ssing. Were you aware
21 of that?
22 A | was aware of that, yes.
23 Q Now?
24 A Yes.
0328 25 Q | guess back in '"93 what was it that caused your
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1 investigators to conclude that there wasn't -- and
2 maybe |'mreading this wong, but it appears from
3 this report that not much wei ght was put on Linda
4 Fisher's 1993 identification of a m ssing
0329 5 mauve-col oured knife simlar to the nurder weapon?
6 A Correct. | don't think we were making the
7 suggestion that she was necessarily lying or
8 trying to mslead, sinply that because of the way
9 her story continued to change and because of the
03:29 10 way the suggestion was made to her, that perhaps
11 we could question the reliability of her evidence
12 in that regard.
13 COMM SSI ONER MacCALLUM: That's because of
14 the way the suggestion was made to her by Ms.
0329 15 M | gaard?
16 A Yes, or M. Henderson, |'m not sure which, but |
17 beli eve there was a suggestion about a maroon or a
18 red- handl ed knife nmade to her.
19 BY MR. HODSON:
03:29 20 Q Let me just contrast that. If this had been a
21 case that as a police investigator, the very first
22 time you met with Ms. Fisher and she had not
23 tal ked to anybody and you said can you tell ne,
24 are you m ssing any knives and, if so, describe
03:30 25 them for me, and she was able to describe a knife
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1 that was very simlar to the murder weapon, is

2 that something -- if that had happened in 1993, is

3 t hat somet hing that your investigators m ght have

4 said here's sonme evidence that is incrimnating of
0330 5 Larry Fisher?

6 A Yes, that certainly would have been stronger,

7 bearing in mnd that we knew fromthe trial and

8 the conviction that it was a red-handled knife

9 t hat had been used, or a maroon-handl ed knife,
03:30 10 pl astic knife that had been used in the nurder.

11 Q And was it a question as to why in 1993, why

12 didn't Linda Fisher disclose this mssing knife

13 earlier, was that a concern then?

14 A Yes.
0330 15 Q Go to the next page and the Investigator Conment:

16 "Those attenpting to establish that

17 Larry Fisher is the real killer contend

18 t hat the murder weapon and/or ot her

19 knives found in proximty to Mller's
03:31 20 body could have been from Larry Fisher's

21 resi dence. Linda Fisher's statenments

22 about m ssing knives are the prime

23 reasons for this assertion.

24 Li nda Fisher was interviewed
0331 25 in 1990 by Ms. Ml gaard and Paul
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1 Henderson, M. Eugene W I Ilianms, and by

2 Sgt. R. Pearson. Again, in 1993, she

3 was seen by our investigators. These

4 numerous interviews were to determ ne
0331 5 Li nda's knowl edge and recoll ection of

6 i mportant details, such as Larry's

7 wher eabouts during the tinme of the

8 murder, the condition of his clothing,

9 and his access to a paring knife. Li nda
03:31 10 Fi sher's additional details about the

11 first paring knife and her news about

12 the two additional knives were elicited

13 during these interviews.

14 When Linda Fisher voiced her
0331 15 suspi ci ons about Larry Fisher in 1980,

16 she said she was m ssing a paring knife.

17 The description she gave of her m ssing

18 knife did not entirely conpare with the

19 knife entered in evidence at M| gaard's
0331 20 trial. That is, her knife was smooth

21 edged and not serrated, the handl e was

22 wooden and not plastic, and being

23 wooden, her's had rivets. I n subsequent

24 interviews with Fisher additional
0332 25 details concerning this m ssing paring
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1 kni fe emerged and she al so announced she

2 was m ssing two other knives, one being

3 a paring knife, and the other a bone

4 handl ed hunting knife."
0332 5 And if we can just scroll down to the bottom

6 "The circumstances do not allow us to

7 further authenticate Linda Fisher's

8 stories about her m ssing knives.

9 Nevert hel ess, it should be noted that in
0332 10 his Supreme Court testinmony, Larry

11 admts to using a paring knife in his

12 Saskat oon of fences which says he took

13 from home or the Pambrun's."

14 And t hen:
0332 15 "At trial, the broken paring knife

16 tendered was accepted as being the

17 mur der weapon..."

18 Etcetera.

19 "As well, both Nichol John and Ronald
03:32 20 W | son said that en route to Saskatoon

21 M | gaard had a knife simlar to the

22 mur der weapon. None of the other knives

23 di scussed here were material to the case

24 agai nst David M| gaard. As far as Larry
03:32 25 Fi sher's possible involvenent is
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1 concerned, the facts suggesting he may

2 have had a paring knife simlar to the

3 mur der weapon in his possession the

4 morni ng of the murder are questionable.
0333 5 And even if he did, we have uncovered no

6 evidence linking himwth the scene."

7 Agai n, would that be an accurate sunmmary?

8 A Yes, it woul d.

9 Q And just on this identification, and |I'm not sure
03:33 10 if you are able to answer this, it may have been

11 one of your investigators, | think we heard

12 evidence from Ms. Fisher that she may have had

13 trouble just between maroon and mauve being --

14 think at the Fisher trial she identified the knife
03:33 15 when she saw it and said yes, that's our knife,

16 and there may have been questions. What was your

17 under st andi ng about whet her or not she had

18 identified the murder weapon as being identical

19 to, simlar to, or was there sonme doubt about
03:33 20 whet her maroon and mauve were different colours?

21 A Are you tal king about at the trial?

22 Q No, in 1993. Let me put it this way. Was it the

23 concl usion of your investigators that Linda Fisher

24 had identified the nurder weapon as being sim|lar
03:34 25 to or identical to a knife that had bel onged to
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1 her and went m ssing around 1969?
2 A | think her third statement certainly, or her
3 third knife in her statement certainly moves in
4 that direction, that it's closer to the nmurder
0334 5 weapon than any of the other two knives that she
6 had tal ked about.
7 Q But being -- did you conclude that it was a direct
8 mat ch?
9 A No.
0334 10 Q If we can go to the next page, we'll now deal with
11 the Cosmeti c Bag/ Conpact. In your view, was there
12 a distinction between a cosmetic bag and a
13 compact? | see both are used here.
14 A Well, not really | guess. If | thought about it,
03:34 15 | would think that the bag is perhaps what hol ds
16 t he makeup and the conpact is just that little
17 square thing that opens up and inside it there's
18 some powder and perhaps a little mrror or
19 somet hing, that's the distinction | would make.
0334 20 Whet her that's correct or not, |'m not certain.
21 Q And if we can go down, we'll see here, and this is
22 an issue that seens to have as its genesis M.
23 Asper; is that right, through M. Bruce? That's
24 where this allegation came fron?
03:35 25 A Yes, it is.
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And:
"I n his analysis of the Crown's case,
M . Asper questions the contrast between
"cosmetic bag" and "compact". The
following will outline the trial
evi dence and statenments made concerning
this issue."

And | think, correct me if I'"mwong, the

al l egation was that, nunmber one, this incident
didn't happen, there was nothing thrown out of
the car, whether it be a cosmetic bag or a
compact; is that correct?

That's correct.

And therefore that was evidence of wrongdoi ng
because that didn't happen?

That's right.

And as well was there also some reference to, and
maybe in support of that contention, that sone

wi t nesses used the term conpact, sonme used
cosmetic bag, is that how that tied in?

Yes. | guess one could say that obviously
sonmething to do with makeup was thrown out of the
wi ndow. | don't think we were ever able to
determ ne whether it was a conpact bag -- a

cosmetic bag or a conpact.
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1 Q And did you and your investigators place any
2 significance on the fact that the term cosnmetic
3 bag and compact may have been used interchangeably
4 bet ween perhaps not only witnesses, but people
0336 5 | ater describing those two?
6 A Certainly that's possible. | don't think we
7 pl aced a | ot of weight on the fact that one person
8 may refer to it as a conpact and anot her person
9 refer to it as a cosmetic bag.
0336 10 Q Go to the next page. So is it fair to say that
11 this part of the investigation was the event
12 didn't happen; therefore, sonehow the police and
13 Crown were involved in crimnal conduct in getting
14 W | son, John and Cadrain to say that it did
0336 15 happen?
16 A That's correct.
17 Q And here you refer to Nichol John who I think in
18 1993 was able to recall and confirmed her earlier
19 accounts of the incident and recall ed descri bing
03:37 20 part of the bag and a col our and ID, so she had,
21 she was able to tell, or she told your
22 investigators in 1993 that she had a recollection
23 of finding a plastic cosmetic bag containing
24 makeup; is that right?
0337 25 A Yes, that's right.
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1 Q And you talked to her parents, her parents said
2 yes, they recalled Nichol telling them of finding
3 a conmpact in the glove box of the car. Ron
4 W | son, when interviewed by your investigators,
0337 5 stated he has no recollection of a conpact,
6 al though he had testified to that at trial; is
7 t hat correct?
8 A That's correct.
9 Q Al bert Cadrain confirmed for you --
0337 10 A | believe that's also one of the things that M.
11 Wl son recanted, was the conpact or the cosmetic
12 bag.
13 Q Yes. And so Albert Cadrain in '"93 told your
14 investigators that he recalled the conmpact
0338 15 i ncident?
16 A That's correct.
17 Q And then David M| gaard was asked in the Supreme
18 Court and:
19 "...he was, "...positive that if there
03:38 20 had been something |ike that | had
21 t hrown out the wi ndow that | would have
22 a recollection for that. And | never
23 ever threw any conpact out of the w ndow
24 of the car."
03:38 25 And again that would have been, as opposed to
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1 your investigators interviewing M. Ml gaard, you
2 woul d have taken his evidence fromthe Supreme
3 Court reference?
4 A That's correct.
0338 5 Q And t hen:
6 "M. Tallis testified in the Supreme
7 Court that he had discussions with David
8 M | gaard about David throwi ng a conpact
9 out of the car. In response to a
0338 10 guestion from M. Tallis, David
11 i ndi cated he didn't know where it cane
12 from "it was just there." \When asked
13 why he threw it out, he said "well |
14 don't know. | just threw it out. That
0338 15 is all there was to it." M. Tallis
16 al so indicated M| gaard denied the
17 compact had anything to do with the
18 victim"
19 And then at the bottom Investigator Comment:
03:38 20 "The facts are that Nichol John found a
21 compact and/or cosmetic bag in the
22 gl ovebox. .. Based on the information
23 provi ded, we are unable to determ ne
24 exactly what John found, but her
0339 25 description of the item very closely
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1 mat ches the cosmetic bag and itens of

2 makeup said to have belonged to Gail

3 MIler.

4 If the item thrown out by
0339 5 M|l gaard was Ml ler's cosmetic bag, then

6 M Il er must have been accustomed to

7 carrying nore than one cosnetic bag.

8 Mller's famly said she carried two,

9 possibly three conpacts, but there is no
0339 10 information to suggest she carried nore

11 t han one cosmetic bag. No conpacts were

12 found in her purse or at the scene.”

13 So | take it the distinction between cosmetic bag

14 and conpact may have been significant in |ight of
0339 15 what was found in Gail MIller's purse?

16 A Yes, it may have been.

17 Q So in other words, if she -- the distinction would

18 be inportant if her purse contained a cosnetic bag

19 and she normally didn't carry nmore than one, or
03:39 20 simlarly with the conpact?

21 A Yes, if she normally didn't carry nmore than one.

22 Q You say:

23 "We are unable to determne, with

24 certainty, what was found in the vehicle
0339 25 and to whom it bel onged. However,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36517

1 several points are clear:

2 (a) either a conpact or cosnetic bag,

3 which was not in the vehicle previously,

4 was found in the glovebox shortly after
0340 5 the group |l eft Saskatoon;

6 (b) Mlgaard's actions in throwing it

7 out of the vehicle were peculiar, and in

8 light of all of the other facts of this

9 case, suspicious; and,
0340 10 (c) David M I gaard was unable to explain

11 hi s behaviour to his defence counsel .™

12 And can you just el aborate on that?

13 A Yeah. | think, you know, we had witnesses telling

14 us that it happened, we had certainly supportive
0340 15 evidence from M. Tallis that Ml gaard had told

16 himit happened, so | think we believed in the

17 investigation that that had occurred; therefore,

18 that certainly didn't give any support to the

19 all egation that evidence was contrived or made up.
0340 20 Q And so let's just focus on the two areas that you

21 | ook at. The first one is, | think it was put

22 forward by M. Bruce and M. Asper as here's

23 evi dence that sonmehow the police and/or Crown were

24 i nvolved in crim nal wrongdoing by contriving this
0341 25 cosmetic/conpact incident and getting witnesses to
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1 give false evidence; would that be a fair summary
2 of the allegation?
3 A Yes.
4 Q Or what you | ooked into?
0341 5 A Yes.
6 Q And having | ooked into it, you concluded that
7 somet hing, either a cosmetic bag or a conpact, was
8 in fact thrown out, and therefore did you concl ude
9 that W1l son, John and Cadrain were not |ying at
0341 10 trial when they testified as such?
11 A That's correct.
12 Q And what was the significance of M. Tallis'
13 evi dence and/or statement about what David
14 M | gaard told him about the conpact or cosnetic
0341 15 bag, how did that figure into matters?
16 A Well, | think two things, number one, it certainly
17 strengt hened our belief that it in fact happened,
18 but secondly, there's some -- perhaps one could
19 | ook at it as suspicious that David coul dn't
0341 20 provide an explanation as to why he did that.
21 Q To his counsel ?
22 A To his counsel.
23 Q Ri ght . So again -- so on the crimnal wongdoing
24 part, | think you are saying the cosmetic bag
0342 25 provi ded no evidence, or the handling of the
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1 cosmetic bag or conpact provided no evidence on
2 t he wrongdoi ng part?
3 A That's correct, provided no evidence.
4 Q And then part of what you did as well | think in
0342 5 your investigation, you said is there any evidence
6 or information provided that would cause us to
7 conclude that David M| gaard was innocent and/ or
8 Larry Fisher was the perpetrator, right, that was
9 sort of the second ancillary part of what you were
0342 10 doi ng?
11 A Yes.
12 Q And can you tell us, what did your investigation
13 into the allegations relating to the conpact bag,
14 or the conpact or cosnetic bag, how did your
0342 15 concl usions on that influence your thinking about
16 David M| gaard's guilt or innocence?
17 A Well, certainly it, you know, in the absence of an
18 expl anation, it certainly provided some
19 corroborative evidence of the fact that someone
0343 20 had a compact, that there was a conmpact in the car
21 t hat could have been linked to the nmurder scene.
22 Q And | think you say here was peculiar and
23 suspicious, so it's a case of saying lookit, this
24 is an unanswered question and it's suspicious?
0343 25 A That's correct.
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1 Q What about the fact that -- and so let nme back up.
2 So the fact that you then confirmed that something
3 was thrown out and it was suspicious because it
4 was a woman's cosnetic or conmpact and there was no
0343 5 expl anati on, not saying it was necessarily Gai
6 MIller's, but that would be an inference
7 presumably your investigators would draw?
8 A Yes.
9 Q What was the significance, if any, that you and
0343 10 your investigators placed on the fact that this
11 al | egation would be put forward as a grounds of
12 saying here's why David is innocent, because the
13 compact/ cosnetic bag is fabricated and you
14 investigate it and conclude that it's not, and
0343 15 then so quite apart fromthe cosmetic bag incident
16 itself, did you put any significance on the fact
17 that it was a ground put forward to say here's why
18 we say he's innocent?
19 A Yeah, | think, you know, taken in totality with
0344 20 all of the allegations, it was another unfounded
21 all egation, so certainly it strengthens the belief
22 that there's nothing that's comng forward that
23 woul d tend to exonerate M. M| gaard.
24 Q But | guess did the fact that it was being put
0344 25 forward and you and your investigators concl uded
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1 it didn't have merit, what I'mtrying to get at is
2 did that have any inmpact on your thinking or your
3 group's thinking about David M| gaard's guilt or
4 i nnocence apart from what you | earned about the
0344 5 cosmetic bag or conpact?
6 A | thought | had answered that, but perhaps --
7 Q Well, what I'mtrying to get at is did you becone
8 more convinced of David Ml gaard's guilt because
9 you found the allegation to lack credibility?
0345 10 A Yes, | think you could draw that inference, that
11 certainly it was another piece of evidence which
12 was supportive of the conviction.
13 Q Next is the Allegation: Forensi c Evi dence
14 Di scredited, and this relates to the secretor
0345 15 issue which we will not spend a great deal of time
16 on. If we can go to the next page, and | think
17 what was all eged here, that the allegation was
18 that the frozen semen found at the scene was
19 somehow i nproperly used to convict David M| gaard;
0345 20 is that correct?
21 A Yes.
22 Q And do you recall, what was it or what are the
23 t hi ngs generally that you | ooked at then, or was
24 it just to exam ne everything with respect to that
0346 25 pi ece of evidence?
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1 A Yes, it was to see if there could be any

2 determ nati ons made about that evidence that would

3 be hel pful to our investigation.

4 Q And so the first one, the semnal fluid -- scrol
0346 5 down -- the first issue:

6 "Dr. Markesteyn expressed doubts about

7 the origin of the "yellow sh |unps” "

8 And:

9 "He suggested the possibility the
0346 10 substance could have been non human --

11 possi bly of canine origin..."

12 And then you go on to say:

13 "Anal ysis of the two frozen |unmps was

14 undertaken by RCMP ... analyst Paynter.
0346 15 He determ ned one of the |unmps was found

16 to be human sem nal fluid."

17 And so did your investigators then conclude that

18 back in 1969 the frozen semen was determ ned to

19 be of human origin?
0346 20 A Yes.

21 Q And what did you make then of the allegation or

22 suggestion that it was dog urine, or may have been

23 dog urine?

24 A Well, there was nothing that indicated that to us,
0347 25 and | believe we tried to go further with that,
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but there was no substance avail able, you know, it
deteriorated over tine.
And then if we can just go through the next couple
of pages, | think they summarize, they go through
the testing of David M| gaard as a secretor and
the information that's obtained in 1992 that
showed that David M| gaard was in fact an A
secretor as opposed to a non-secretor, and | think
that was information that came to |ight through
t he Supreme Court reference; is that correct?
That's correct.
And then to page 340, Dr. Ferris' report, which
we' ve seen on many occasions, indicated that on
the assumption that David M| gaard was a
non-secretor, the semnal fluid would tend, if it
came from the perpetrator, would tend to exclude
himas a suspect; correct? That was the, one of
the comments in the Ferris' report?
That's correct.
And here, Dr. Ferris was provided with the facts
outlined by Ms. MacM | Il an, she's the serol ogi st
who did the secretor test:
"I n correspondence dated 93-06-04, he
agreed that... "In light of this new

evidence and assum ng all of the
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1 original facts are as presented at the

2 time of the trial the serol ogical

3 anal yses would not allow for the

4 exclusion of David M| gaard as being the
0348 5 origin of the sem nal sanples."”

6 s that correct?

7 A That's correct.

8 Q So in other words, the two allegations that you

9 investigated were, number one, that the frozen
0348 10 semen was in fact dog urine and you investi gated

11 t hat, concluded it was not?

12 A Correct.

13 Q And | guess in the alternative, if it wasn't dog

14 urine, it was senmen from the perpetrator and David
0348 15 M | gaard woul d be excluded as a possible donor of

16 t hat semen; correct?

17 A Correct.

18 Q And you investigated that and concl uded that

19 because he was an A secretor, he could not be
0348 20 elimnated?

21 A That's correct.

22 Q And in fact if you go to 023341 -- sorry, just

23 scroll up here, | think you say both Larry Fisher

24 and David M|l gaard are known to be a type A
0349 25 secretor as well.
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1 "Therefore, based on these two
2 characteristics alone either man could
3 be the source of the semnal fluid."
4 And that would have been your conclusion?
0349 5 A That's correct.
6 Q If we can go to 023343. Just go to the previous
7 page. This just relates to DNA testing and |
8 think you told us in June that although you | ooked
9 at the possibility of having DNA testing done on
0349 10 Gail MIller's clothing during the course of your
11 investigation, it was not done until after your
12 investigation was concluded and it was done by
13 others; is that correct?
14 A That's correct.
0350 15 Q And one of the reasons | think you indicated was
16 t he question of whether the technol ogy of the day
17 woul d be sufficient to test what was thought at
18 the time to be a mnute and the |ast piece of
19 physi cal evidence; is that right?
0350 20 A That's right.
21 Q And so here you talk in your report about the DNA
22 testing, and then if we can go to the next page,
23 under | nvestigator Coment, you say:
24 "Should it be possible to make a
0350 25 determ nation from analysis of the
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panties, the DNA could provide the
follow ng results:
1) If the results indicate the senmen
D. NN A. matches David M | gaard, since he
was not a consensual sex partner and
even denies being in the vicinity of the
crime scene, it would be substanti al
proof of his culpability."”
Correct, and that seenms to be straightforward?
That's correct.

"2) If the results indicate the senmen

D. N.A. matches Larry Fisher, then the

al l egation he is actually the person

responsi bl e woul d have substance.”
Now, what is the difference between -- with David
M | gaard you are saying it would be substantia
proof of his culpability and with Larry Fisher it
is that the allegation would have substance. Was
there a distinction you were trying to draw
t here?
Not necessarily, but | think when you | ook at the
two gentlemen, both M. Fisher and M. M| gaard,
we certainly had a | ot of other evidence that
tended to support M. Ml gaard may be responsi bl e,

we had witnesses, we had a number of other itens,
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1 whereas with M. Fisher there really wasn't nuch
2 evidence that tended to show that. W certainly
3 made sone attenpts during this investigation to
4 interview him and ot her things, but we really
0351 5 didn't have any other evidence, so certainly if it
6 woul d have come back as being him which we all
7 know it did now, it would certainly point to him
8 and would then require some investigation to try
9 and find other evidence that supported that.
0352 10 Q And then point three:
11 3) If DN.A. results do not match either
12 M | gaard or Fisher, given all of the
13 evidence, it is highly probable the
14 senmen originated from a consensual sex
0352 15 partner."
16 And |' m wonderi ng, what about the possibility of
17 a third perpetrator?
18 A Yes, it could have been from an unknown offender,
19 yes, that as well. That's not said in there, but
0352 20 certainly should have been perhaps.
21 Q If we can go to, just scroll down, Quality of
22 Forensic Evidence, go through that, if we can go
23 to the investigator coment on page 023345, and
24 just scroll down, you talk about:
0352 25 "During the post nmortem exam nati on,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0353 b5

0353 10

11

12

13

14

0353 15

16

17

18

19

0353 20

21

22

23

24

0353 25

Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36528

Dr. Enmson di scarded the vagi nal sem nal
fluid after determning notility of the
spermat ozoa. The sem nal fluid was
contam nated with bl ood which could have
i nfluenced the accuracy of analysis to
determ ne grouping. The sanmple's val ue
now with the advancement of DNA is
significant, but even at the time, it
shoul d have been retained until a
determ nati on was made of its value as
evi dence.

Protection of the scene --"
O let me just pause there on that point. Di d
you and your investigators conclude that there
was anything that -- the fact that the vagi nal
sem nal fluid was not retained, did you determ ne
t hat that was part of any crim nal wrongdoi ng on
the part of anybody or was an error?
It appeared to be an error. It's certainly an
unfortunate error.
And t hen:

"Protection of the scene --"

And | think this issue relates to the frozen

semen found in the snow three or four days | ater

and the questions about the integrity of that
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1 sanmpl e, and you say:
2 "Protection of the scene until all
3 rel evant evi dence was gat hered would
4 have elim nated any difficulty with the
0354 5 continuity of the evidence of the
6 semnal fluid found in the snow, but it
7 woul d not answer questions as to its
8 overall integrity, e.g., as to whether
9 it could have been deposited earlier by
0354 10 some ot her person. Although the sem nal
11 fluid was found in a back alley to which
12 t he public had access, it was in the
13 i mmedi ate area where the body was found.
14 As well, it could be linked to MIler
0354 15 based on the fact of pubic hair, of
16 common origin to her, was found enbedded
17 in the sanple. The inference of these
18 circumstances is that the semnal fluid
19 was from M|l ler's attacker.
0354 20 G ven all the other facts in
21 this case, it would be highly
22 specul ative to suggest that the specimen
23 could have been deposited by sonme ot her
24 person. From an investigative
0354 25 standpoint, the evidentiary integrity of
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36530

1 the semnal fluid appears to be intact."”
2 And would this have been the response then to the
3 suggestions in | think Dr. Ferris and Dr.
4 Mar kesteyn's report, that somehow the sem nal

0354 5 fluid, the frozen senmen found in the |ane, that
6 t here was somet hing that was done i nproperly when
7 t hat was gat hered?
8 A Yeah, and | think what we were trying to suggest
9 was that the, certainly the integrity of that

0354 10 exhi bit would have been stronger had the scene
11 been guarded throughout, fromthe time of the
12 police com ng upon the scene until the time the
13 sanmpl e was found, and because the scene wasn't
14 guarded there certainly is a potential to argue

0355 15 that there was some contam nation or that it was
16 sonmet hi ng that was placed at the scene |ater. I
17 think that's what we were trying to suggest there.
18 Q Go to the next page. So here's your summary, and
19 we' ve touched on these. The first one is the

03:55 20 bl oodst ai ned bl anket. Actually, just scroll down.
21 Here, your concl usion:
22 "... there is no evidence to link himto
23 the scene of the MIller nmurder as is the
24 case with David M Il gaard."

03:55 25 And that relates to the blanket and those are
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1 your concl usions?
2 A That's correct.
3 Q And t hen:
4 "The question of whether it
0355 5 was a cosmetic bag or a conpact does not
6 appear to have much validity. Not only
7 do the occupants of the car say M| gaard
8 t hrew out such an item but when asked
9 about it by his lawyer, Ml gaard's
03:56 10 response was to the effect that '"it was
11 just there' and he didn't know why he
12 threw it out."
13 And | think we've touched on that earlier; is
14 t hat correct?
0356 15 A That's correct.
16 Q And if we can go to 023349. And there is a part
17 here, Investigation - David M Il gaard, and one for
18 Larry Fisher. Can you just tell us, generally,
19 what was the purpose of this part of your report?
0356 20 A Well | think, although our investigation was
21 certainly not to focus on the guilt or innocence
22 of either Ml gaard or Fisher, there were a number
23 of allegations raised that, certainly, we would
24 want to | ook as extensively as we could at both of
03:56 25 t hose gentlemen, so what we attenpted to do was
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1 see what evidence we could determ ne both towards

2 Fi sher and towards M | gaard.

3 Q And can you tell us, | think you've said on a

4 nunber of occasions that the purpose of your
0356 5 investigation was not to reinvestigate the murder

6 of Gail MIller; is that correct?

7 A That's correct.

8 Q Is it fair to say, though, that in the course of

9 investigating the many all egations of crim nal
0357 10 wr ongdoi ng, that effectively your investigators

11 investigated pretty much everything that they

12 woul d have investigated if that had been their

13 mandat e?

14 A | think that's fair to say, yes. W interviewed
03:57 15 nmost of the wi tnesses, exam ned the same evidence,

16 yes, so | think that's fair to say.

17 Q And so, although that may not have been your

18 pur pose, the information gathered from wi tnesses

19 woul d be very simlar, if not identical, to what
0357 20 you would investigate if you had investigated the

21 mur der of Gail Mller?

22 A Yes, that's a fair statenment.

23 Q And | take it that, if you were just doing an

24 investigation into the death of Gail MIller, you
0357 25 may not have made a nunber of the inquiries you

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 175 - Wednesday, August 30th, 2006

Page 36533
1 did in the Flicker investigation; is that correct?
2 A That's correct.
3 Q So at the end of the piece are you telling us
4 that, |ookit, because we had effectively done,
0357 5 al t hough for a different purpose, nmuch of the same
6 i nvestigative work, we're going to put down our
7 findings as to what we found?
8 A Yes.
9 Q Go to the next page. And would it be fair to say
03:58 10 that, in looking at this index, when you | ooked at
11 this issue of David M| gaard versus Larry Fisher
12 and the information gathered, did you start from
13 scratch and say "let's start from the begi nning
14 with no assunptions and | ook at all the
0358 15 information", or where did you start as far as
16 your thinking about his guilt or innocence, and
17 ' mtal ki ng about David M | gaard?
18 A Yes, | think we started at the beginning and said
19 "okay, what is there as far as evidence is
03:58 20 concerned".
21 Q And to what extent did you focus your
22 i nvestigation on what had been provided to you on
23 behal f of David M| gaard as the reasons they said
24 he was innocent, and in particular the 68 issues
0359 25 that you identified?
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1 A Well if the reasons didn't form weren't

2 evidentiary, then we didn't focus on them --

3 Q Okay.

4 A -- so by then we had al ready exam ned all of the
0359 5 al |l egations.

6 Q No, let me try and rephrase it with, for an

7 exampl e here, the notel room re-enactment, or

8 let's take the conpact or the cosmetic bag. What

9 | amtrying to get at is did you say l|lookit, we're
0359 10 going to do our own investigation, gather all of

11 the facts and make our own concl usions about David

12 M |l gaard's guilt or innocence or Larry Fisher's

13 guilt or innocence, or was it a case of you

14 testing what had been put forward to you by M.
0359 15 Wol ch and Mrs. Ml gaard as being the reasons why

16 they said he was innocent, or was it sone

17 combi nation of the both?

18 A Yes, | think stronger on the second, but to a

19 degree maybe a combinati on of the both.
04:00 20 Q So stronger on the second in that you focused on

21 the allegations?

22 A We tested the allegations, yes.

23 Q If we can go to the next page. The conment here:

24 "While it was not within the
04:00 25 scope of our investigation to explore
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1 David's guilt or innocence, several of
2 the issues surfaced by Wl ch, Asper and
3 Ms. MIlgaard touch on this question.
4 | ssues 58 and 63 suggest Ml gaard did
0400 5 not have an opportunity to commt the
6 mur der because he was not in the
7 vicinity. | ssues 60 and 64 deal with
8 the legitimacy of Ml gaard's May 1969
9 re-enactment of the murder in a Regina
04:00 10 mot el room and issues 65-68 deal wth
11 gquesti ons posed by Ms. M| gaard
12 relating to various facets of David's
13 case. "
14 And I'm just wondering, from that, would that
04:00 15 have been the focus, then, of what you
16 i nvestigated as far as | ooking at the question of
17 David M| gaard's innocence?
18 A Yes.
19 Q So the first issue is the allegation that he
0401 20 wasn't in the vicinity, and here:
21 "... they maintain M| gaard was never
22 separated from Ronald W I son and
23 therefore didn't have a chance to rape
24 and murder Ml ler."
0401 25 And | think this originated from M. Bruce and
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1 M . Asper, this issue, that it:
2 "... was not stuck in an area that would
3 provide for an encounter ...",
4 and:
0401 5 "... Wblch's contention that it was not
6 possi ble for Ml gaard to have commtted
7 the murder because at the critical time
8 he was at the Trav-a-leer Motel."
9 Can you tell wus, how did you, did you
o401 10 reinvestigate this part or what significance did
11 you place on the jury's findings on some of these
12 i ssues?
13 A | think areas where we could reinvestigate, we
14 investigated as far as we could. Certainly, the
o401 15 jury findings were -- are inmportant, and were
16 consi dered as we were conducting this
17 reinvestigation.
18 Q But | suppose, if you had investigated and found
19 that Ron Wl son and M | gaard were never separated,
04:02 20 t hat m ght have a bearing on David M| gaard's
21 guilt or innocence?
22 A Yes, it would certainly be something that would be
23 i mportant for us to bring forward, as a result of
24 our investigation.
04:02 25 Q Or that David M| gaard was at the Trav-a-| eer
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1 motel at the time that the murder was supposed to
2 have taken place?
3 A Yes.
4 Q That woul d have been significant?
0402 5 A That woul d be supportive of an alibi, yes.
6 Q So are you telling us the fact that the jury
7 appeared to discount some of the arguments being
8 put forward to you by M. Wl ch, Ms. MIlgaard,
9 M . Bruce and M. Asper, your investigators went
0402 10 and i nvestigated them anyway?
11 A Yes. And certainly, had we uncovered evidence
12 which we felt was inmportant, we would have brought
13 it forward in our report to be dealt wth.
14 Q If we can go to the next page. You say here:
0402 15 "When taken to the scene of
16 the murder on 69-05-24, Nichol John
17 showed marked emotion. The next day she
18 implicated Ml gaard directly in Mller's
19 murder and there is little doubt from
04:03 20 her account they were at the scene.”
21 And am | correct, in reading that, that are you
22 saying there that, if her account is to be
23 believed, there is no doubt they were at the
24 scene?
04:03 25 A Yes.
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1 Q As opposed to -- did you reach the conclusion that
2 there was little doubt that they were at the scene
3 of the crinme?
4 A | think, from her evidence, --
0403 5 Q Ckay.
6 A -- that there was little doubt that they were at
7 t he scene.
8 Q Now there is also a mention here about, and |
9 think we saw this in her interview with the RCWMP
04:03 10 in '93, about being shown pictures. | think your
11 i nvesti gator showed her pictures of the church,
12 the funeral home, and a brick wall, things of that
13 nature, and can you tell us what was the purpose
14 of that and what was the significance of that?
0403 15 A It was to assist her in recalling whether or not
16 she recogni zed, you know, pictures of the scene,
17 and as | recall she did identify some of those
18 pictures and said she did recall, | believe, the
19 church, the funeral home, and some ot her photos.
04:04 20 Q It says:
21 "She al so recalled hearing the church
22 bells."
23 Do you recall if your investigators ever foll owed
24 up to find out whether or not the St. Mary's
04:04 25 Church had church bells and, if so, whether they
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1 wer e operational at the time?
2 A | don't recall whether there was a | ot of
3 foll ow-up. Certainly, | think that's the first
4 time Nichol had ever said that, | don't recall it
0404 5 ever being said in any of her previous statenments.
6 Q And so then the next paragraph tal ks about the
7 interview in '93 and the photographs, and is it
8 fair to say that the -- in |ooking at the question
9 of David Ml gaard's guilt or innocence in '93,
04:04 10 when your group | ooked at this, can you tell wus
11 the significance of Nichol John's 1993
12 recollection? | mean, you had her statement back
13 in '69, but what she was telling you in 1993?
14 A Well, as | recall, | don't think that | ever
0405 15 beli eved that Nichol was a particularly strong
16 wi t ness, and that, you know, certainly some of the
17 t hi ngs she said in her statenment could be
18 corroborated by other means, but there were things
19 that she said in her statement that couldn't. So
04:05 20 certainly she, you know, | guess ny wi sh was that
21 she could have been more forthcom ng but sinply
22 wasn't able to be so.
23 Q Okay.
24 COWMM SSI ONER MacCALLUM: That's on the
04:05 25 basis of what she told you in 19937
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1 A Yes, My Lord. And |I think perhaps, perhaps just

2 to go a bit beyond that, the fact that we had had

3 a chance to | ook at her various interviews over

4 the years, and certainly there were things that
0405 5 changed within those interviews that | guess |ed

6 me to believe she certainly wasn't a very strong

7 wi t ness. | don't -- | don't think that | ever

8 felt that she was not trying to be truthful wth

9 us, just that her recall differed fromevent to --
0406 10 or fromtime to tine.

11 COMM SSI ONER MacCALLUM:. Okay.

12 BY MR. HODSON:

13 Q And, again, this discussion here about Nichol

14 John, | think, relates to the issue of whether or
0406 15 not David Ml gaard was in the vicinity around the

16 time of the murder, and you go through her

17 recollection of being -- of the St. Mary's Church

18 and being in that area, and | take it that -- or

19 tell me, although she didn't have a recall of a
04:06 20 nunber of events, did you rely upon her statements

21 to you in 1993 and her identification of the

22 phot ographs as being some evidence that their

23 vehicle may have been in the vicinity on the

24 mor ni ng of the nmurder?
04:06 25 A Yes, we did, we certainly did rely on her
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1 evi dence, sone evidence that they'd been in the
2 vicinity.
3 Q And now here you say:
4 "I n testimony at the Supreme
0407 5 Court, Ml gaard states that in searching
6 for Cadrain's residence he was | ooking
7 for the St. Mary's Cathedral as a
8 | andmark. The church is across the
9 street from the murder scene."
04:07 10 Then:
11 "M | gaard was cross-exam ned about a
12 comment in his March statement that he
13 was stuck in an alley near an apartment
14 bl ock. "
0407 15 s that, the fact that they were | ooking for the
16 St. Mary's Church as a | andmark, was that
17 somet hing you relied upon to say that they may
18 have been in the vicinity?
19 A Yes, it was.
04:07 20 Q How do you respond to the suggestion that, if they
21 were right in the alley facing St. Mary's Church
22 and that they knew that St. Mary's Church was the
23 | andmar k that they could find the Cadrain house,
24 then why would they go to the Trav-a-leer Motel to
04:07 25 get directions if they found the | andmark they
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1 were | ooking for?
2 A It was dark, perhaps they didn't recognize that it
3 was at the end of the alley, and certainly in the
4 daylight you would be able to see it but at that
0407 5 time of day it was dark, perhaps they just didn't
6 see it. There was sone indication that they maybe
7 drove right by it.
8 Q Okay. If we can go to the next page, you then
9 tal k about being in the vicinity:
04:08 10 "M | gaard's counsel
11 Tallis, testified in the Supreme Court
12 he recalled Ml gaard told himthe group
13 did get stuck not long after talking to
14 a lady ...",
0408 15 and that Tallis said:
16 "... the lady was encountered on the
17 west side of the city."
18 And can you tell us what, as far as what M.
19 Tallis either testified in the Supreme Court or
0408 20 told you, was that information that your
21 i nvestigators relied upon to put David M| gaard
22 in the vicinity?
23 A Yes. | believe M. M lgaard had told Tallis that
24 he was stuck in the area that -- and certainly the
04:08 25 crime scene itself indicated a vehicle had turned
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1 into the alley and become stuck, or had --

2 certainly was spinning its wheels, and | think

3 t hat supported, to a degree, the fact that a good

4 i kel'i hood that they were there.
0409 5 Q And down at the bottom W I son Never

6 Separ at ed/ Opportunity, this is the argunent that

7 David M | gaard and Ron W I son were never

8 separated, therefore David M| gaard did not have

9 t he opportunity to commt the crime; correct?
04:09 10 A Yes.

11 Q And then here:

12 "In Tallis' testinony at the

13 Supreme Court he recalled M| gaard

14 telling himthat when the group became
04:09 15 stuck, the two boys exited the vehicle

16 and went in different directions.

17 Tallis could not pin down the |ength of

18 time the two were away from the vehicle.

19 His recollection was that Ml gaard said
0409 20 'not too long'."

21 So did that answer that allegation, then, the

22 fact that M. Ml gaard admtted to his | awyer

23 back in 1969 that he and W I son had been

24 separ ated?
04:09 25 A Yes.
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1 Q Over to the next page. | nvesti gat or Conment :
2 "Wolch's claimis that
3 M | gaard was at the Trav-a-leer Mtel at
4 0700 hrs. Therefore, he wasn't in the
0409 5 vicinity at the time and didn't have a
6 chance to rape and nurder Ml er.
7 To suggest M| gaard was at
8 the motel at 0700 hrs. when the murder
9 is likely to have taken place is a
o410 10 narrow i nterpretation of the evidence
11 and, in particular, of Rasnussen's
12 evidence. According to Rasmussen,
13 M | gaard could have been at the notel as
14 | ate as 0730 hours which would have
15 all owed him sufficient opportunity to
16 attack MIller and then drive to the
17 motel . "
18 And then next page:
19 "There is no doubt from the
0410 20 evidence of M. Tallis and the others
21 involved that WIlson and M | gaard were
22 separated for a period of time when they
23 became stuck. The only question is for
24 how | ong. If WIlson's evidence is
0410 25 accepted, they were apart for between 10
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1 to 15 m nutes."”

2 And so those would have been your conclusions?

3 A Yes, they would have been.

4 Q So if we can simplify this, is it a case where
0410 5 what the M I gaards or their |awyers tell you is

6 that at | east one -- and this would be part of

7 many i ssues put forward to you -- but on these two

8 issues it would be, lookit, David Ml gaard is

9 i nnocent because, number 1, he was never away from
o410 10 Ron Wl son the norning of the murder; and 2, he

11 wasn't anywhere in the vicinity of where the

12 mur der took place at the time the murder took

13 pl ace, and if you find those two facts, or one of

14 those two facts, that proves he didn't do it;
0411 15 correct, that's what they put forward?

16 A That's what they were suggesting, yes.

17 Q Yeah. Your investigators go out and | ook at them

18 and, on the first one, you say David told his own

19 | awyer at the time that he was separated from Ron
0411 20 Wl son, therefore, that allegation isn't

21 substanti ated; correct?

22 A Correct.

23 Q And on the not being in the vicinity I think you

24 sai d, based on Rasmussen's evidence and what M.
0411 25 Tallis said, that would not be substantiated?
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1 A That's correct, and the crime scene itself,

2 i ndi cating that soneone had been stuck in the

3 all ey.

4 Q Okay, but sonmeone, not necessarily the M| gaard
0411 5 vehi cl e?

6 A Exactly.

7 Q But so I"'mjust trying -- so it's a case of

8 sayi ng, okay, you've given us all the reasons, or

9 here's two reasons why you say he's innocent, we
o411 10 checked them out and find out, at |east according

11 to your investigators, they don't have merit; is

12 t hat correct?

13 A That's correct, yeah.

14 Q Yeah. And would you say, at |east on the -- on
0412 15 these two issues, was it nore than not having

16 merit; did you find themto be suspicious and

17 incrimnating of David M| gaard?

18 A Yes, they were, they were.

19 Q And so, instead of being two pieces of information
0412 20 that were intended to have you say, if proven,

21 t hey would prove his -- it may establish his

22 i nnocence, but if not proven they may tend to show

23 or be incrimnating; is that fair?

24 A That is fair, yes.
0412 25 Q And was that the case with a number of these
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1 al | egations that you pursued?
2 A Yes, it was.
3 Q That if they were true they mght, to your
4 investigators, establish that David Ml gaard is
0412 5 i nnocent, but when you investigated them and find
6 out that they are not true, at |east according to
7 your investigators, they tend to be incrimnating?
8 A That's correct.
9 Q If we can go to the Motel Re-Enactment Non
0413 10 Genui ne. If we can go to the next page, it says
11 here:
12 "M . Asper questions the
13 evi dence produced at trial regarding the
14 nmotel re-enactnment. He clains
0413 15 statements by Hall, Melnyk and Harris
16 convert what was a very damni ng
17 adm ssion into a harnml ess, but crude
18 j oke. "
19 Can you tell us, what was your understandi ng of
0413 20 the -- in 1992 when this was put forward on the
21 motel room re-enactment we have seen in evidence
22 that the allegation took two different forns. On
23 some occasions the suggestion was that the notel
24 room incident did not happen, that David M| gaard
0413 25 did not make any stabbing notion nor utter any
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1 adm ssions with his friends, and that the

2 evidence of Melnyk and Lapchuk was fabricated.

3 That was one allegation. A second allegation

4 t hat was put forward fromtime to time was that
0414 5 the incident may have happened and that David

6 M | gaard may have made a stabbing nmotion to a

7 pillow and may have adm tted that he stabbed her

8 or made coments that he stabbed her, but that it

9 was done so in a joking manner and that it wasn't
0414 10 serious, and that Melnyk and Lapchuk had lied in

11 giving evidence, or taking it serious when it was

12 really a joke. So, in other words, in both cases

13 t he suggestion is that the evidence was inproper,

14 on the one hand because it didn't happen; on the
0414 15 second one, if it did happen it was a joke and

16 the witnesses and the Crown and the police nmade

17 it ook serious when it wasn't. What was your,

18 whi ch of those two, or what did you investigate;

19 which of the allegations on the motel room did
0414 20 you | ook into?

21 A Well certainly there was evidence that it

22 happened, because M. Ml gaard told his counse

23 that it happened as well, so that strengthened

24 that. And | think, you know, after conducting
0414 25 interviews of the witnesses it's obvious that the
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1 wi t nesses placed a different interpretation on

2 what they saw, but certainly we had no doubt that

3 the incident happened.

4 Q No, but | guess the question was what was your,
0415 5 initially when you got into this what were your --

6 were you investigating the allegation that this

7 incident didn't happen and that Mel nyk and Lapchuk

8 lied about it and made it up?

9 A Yes.
0415 10 Q So that, okay, so that was one of the things you

11 | ooked into?

12 A That's one of the things, yes.

13 Q Okay. And then your investigators concluded that

14 it did happen and then | ooked at the question of
0415 15 whet her it had been m sconstrued; is that right?

16 A That's right.

17 Q If we can go to -- we won't go through this in

18 detail . It 1 ooks like you talked to all of the

19 mai n players involved to get their recollection of
0415 20 what happened; is that correct?

21 A That's correct.

22 Q And if you can go ahead to page 023367. And here

23 is -- |I'"ve skipped over, M. Sawatsky, the

24 summaries of the interviews of all of the people
0416 25 invol ved and their friends, because we've had that
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1 evidence put in in other formats, but it's sinmply

2 summari zing the informati on you obtained from

3 t hose people, and here you referred to M.

4 M | gaard's evidence at the Supreme Court where he
0416 5 says:

6 "... has no recollection, but believes

7 nothing |ike that took place."

8 And then, down at the bottom M. Tallis'

9 evi dence at the Supreme Court saying that:
0416 10 "... Mlgaard said, 'l can't deny doing

11 it, but if I did say it, it was a

12 j oke. "™

13 And:

14 "Tallis said M| gaard was stoned and
0416 15 that 'He didn't recall making any such

16 statements.'"

17 And then, if we go to the next page:

18 "It appears the notel

19 re-enactment is a matter of perception.
0417 20 The incident took place and may have

21 been a crude and i nappropriate response

22 to goading by MIlgaard's friends, or it

23 may have been a drug induced

24 re-enact ment of his actual crime. OQur
0417 25 i nvestigators indicate all of the
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1 wi t nesses offer their version of events
2 in a believable manner."
3 And so that would have been the conclusion your
4 investigators reached?
0417 5 A Yes, it is.
6 Q And can you tell us, just as an investigator,
7 what -- keeping in mnd that some of the people in
8 the room-- let's, |I think you are saying, |ookit,
9 everybody said it happened, something happened,
0417 10 t hat was what your investigators found?
11 A Yes.
12 Q That an incident happened, and sone believed it
13 was serious, sone believed it was a joke; correct?
14 A Correct.
0417 15 Q As an investigator what, what significance, if you
16 are investigating David M| gaard for the murder of
17 Gail MIler, coupled together with the other
18 evidence, is this motel room incident, even wth
19 the different perceptions of the people in the
0418 20 room significant, and if so how?
21 A Well certainly it's something that is suspicious
22 and, as an investigator, you would certainly
23 investigate it as far as you can and to whatever
24 | engt hs you can, and simply put it forward as one
0418 25 more piece of evidence in your file.
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1 | think if it didn't happen it
2 woul d be significant because, you know, that would
3 tend not to be incrimnating. But when sonmet hi ng
4 i ke this happens, notwi thstanding the various
0418 5 interpretations, it tends to be incrimnating.
6 Q And so back to nmy earlier question. This was put
7 forward as a ground to you to say, l|lookit, this
8 mot el , somet hing wrong was done by the police,
9 wi t nesses and Crown in putting forward this notel
0418 10 roomr re-enactment, and | think you've told us that
11 there was no crim nal wrongdoing arising out of
12 how t he police and Crown dealt with this?
13 A No, there wasn't.
14 Q And | believe it was also put forward, or was it
0418 15 put forward as saying, |lookit, check into the
16 motel room thing and when you are done it, when
17 you' re done your investigation, you'll then
18 realize that David is innocent or that it sonehow
19 est abl i shes innocence?
04:19 20 A That's right, that it would be another piece of
21 evi dence that would suggest he is innocent.
22 Q And | suppose if the one assertion that Melnyk and
23 Lapchuk lied at trial and nmade up the evidence
24 about the notel room incident when in fact it
0419 25 didn't happen, if it was proven, that would be
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1 somet hing that would be supportive of not only
2 crimnal wrongdoing by witnesses and/or the state,
3 but it m ght also be supportive of a claim of
4 i nnocence?
0419 5 A Correct.
6 Q The fact that you go and find out that it did
7 happen, at |east according to your investigators,
8 what significance did that have in your thinking
9 or your investigation as to whether or not David
0419 10 M | gaard was guilty or innocent?
11 A Well certainly it tended to support evidence that
12 had been put forward at trial that was heard by a
13 jury, it tended to support that evidence, and
14 woul d, as a team of investigators, would cause one
0419 15 to | guess perhaps have another reason to believe
16 that M| gaard could have been responsible.
17 Q What about the suggestion that behaviour like this
18 m ght be as consistent or nmore consistent with
19 someone who did not commt the crime? In other
0420 20 words, if someone had commtted the crime it would
21 be unlikely that they would go and re-enact and
22 tell their friends, particularly when they were
23 under police investigation; again, is that
24 somet hing that you consi dered?
0420 25 A | would suppose that's another way to | ook at it.
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1 | didn't ook at it that way but, certainly, |
2 woul dn't argue that that's another way you could
3 | ook at it.
4 Q So dependi ng on how you |l ook at it, and perhaps
0420 5 your starting point, the nmotel room incident, if
6 it happened, regardless of whether it's a joke or
7 not, sonme could construe it as being favourable --
8 or being incrimnating, others mght say it's not
9 incrimnating?
0420 10 A | think that's certainly possible.
11 Q Go to 023369. Just touch on quickly, this is the
12 i ssue about the interview of Simn Doell, and I
13 think the allegation here was that the Crown
14 t heory was that Gail MIler was on Avenue N, and
0421 15 they had a statement on the police file from Sinmon
16 Doell who said that he saw Gail MIller at the bus
17 stop on Avenue N, but that 20 years |ater when
18 they talked to Sinon Doell that he said "no,
19 that's not the case", and that there was
0421 20 somet hing -- somet hing about -- does that
21 summari ze what that issue was?
22 A Yes.
23 Q And was there anything that you found in that --
24 actually, we'll go to the next page:
0421 25 "As far as Doell supporting
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1 the Crown assertion that M|l er was
2 approached by her assailant on Avenue N.
3 is concerned, Doell had no inpact
4 what soever on Ml gaard's case."
0421 5 He didn't testify at the trial?
6 A No, he didn't.
7 Q B.4 | ssue: Colin Thatcher as a Suspect:
8 "Mrs. Ml gaard specul ated
9 that Colin Thatcher may have comm tted
0422 10 MIller's murder and that Merchant's
11 enquiries were |launched to determ ne how
12 much evidence the M I gaard investigation
13 had at that point."
14 What was your understanding just on this, because
0422 15 | think the one contention back at the time from
16 the M| gaard group was that Larry Fisher had
17 commtted the nmurder, correct?
18 A Correct.
19 Q That was the main contention?
0422 20 A Correct.
21 Q Was there also a suggestion that, well, maybe
22 Colin Thatcher commtted it and not Larry Fisher?
23 A | think Ms. MIlgaard was raising this as
24 sonmet hing that -- another possibility that we
0422 25 could | ook at.
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1 Q And, next page:
2 "During our investigation of
3 Ms. Ml gaard's concerns, we were not
4 able to establish any link between
0422 5 convicted nurderer Colin Thatcher and
6 Gail MIller."
7 Did your investigators, in fact, go out to see if
8 there was evidence to establish that Colin
9 That cher may have been invol ved?
0423 10 A Yes, they did.
11 Q If we can go to the next page. You say:
12 "There is no evidence the
13 Saskatoon City Police ever considered
14 Colin Thatcher a suspect in the MIller
0423 15 mur der investigation and we have found
16 no evidence to suggest they should have.
17 During the course of our
18 investigation of Ms. Ml gaard's
19 al | egations, we did not surface any
0423 20 reasonabl e basis for pursuing inquiries
21 beyond what has been descri bed.”
22 Was there any basis to think that M. Thatcher
23 ought to have been a suspect or investigated for
24 the murder of Gail MIller?
0423 25 A No, there wasn't, and | believe M. Thatcher
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wasn't even in the country at the time. | think

he was attending university in the States or

sonmet hi ng.

Go to B.5, | think this was another issue that:
"Ms. Ml gaard stated that confirmation
of David's innocence could be obtained
fromthe results of an interview
conducted by Dr. Denson in the
m d-ei ghties. M | gaard was under the
i nfluence of sodium pentothal during his
interview and mai ntained his innocence
t hroughout . "

And | think if you can go through to the next

page, you say:

"According to Dr. Denson the two Sodium
Amyt al (pentothal) sessions with

M | gaard were failed attenmpts to put him
properly under the influence of the

drug. G ven this fact, and the

di sputable results of the procedure in
general, Ml gaard's test results cannot
be relied upon.™

I's that an accurate summary of what you did?

Yes, it is.

Did you ever consider having M. Ml gaard take a
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1 pol ygraph test or did you make any inquiries to

2 determne if he had ever been asked to do one or

3 had done one?

4 A | didn't ask if he had ever been asked to do one.
0424 5 Certainly polygraph is sonmething that could have

6 been consi dered. However, you know, | made two

7 attempts to interview M. Ml gaard and wasn't able

8 to get anywhere with either of them so it's

9 somet hing that | never got to the point where |
0425 10 could ask that question.

11 Q Okay. If we can go down to the bottom B.6 is

12 Psychiatric Records, and:

13 "According to Ms. Ml gaard, the Yorkton

14 Psychiatric Centre has notes on David.
0425 15 She has never been given access to these

16 notes which she feels may contain

17 sonmet hing of value to this

18 i nvestigation."”

19 And | think that's in her interview with you,
0425 20 that something in those records m ght support

21 David's case; is that correct?

22 A That's correct.

23 Q And it appears that you met with David M| gaard:

24 "During this neeting, M| gaard was asked
0425 25 for a waiver providing us access to his
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1 medi cal records held at the Yorkton
2 Psychiatric Centre. He declined our
3 request, stating he had the records and
4 woul d make them available to us. These
0425 5 records were never made available to
6 us."
7 So | take it that was not further pursued?
8 A That was not pursued any further.
9 Q Next page is Issue: Adm ssions:
0426 10 "In addition to the issues concerning
11 David M I gaard's innocence surfaced by
12 Ms. Ml gaard, questions were raised
13 about a confession he allegedly made
14 while in prison. The confession was
0426 15 purportedly made to Ben Dozenko..."
16 And you go on to describe that. And again, can
17 you tell us, what would have pronpted you to
18 i nvestigate these adm ssions, or alleged
19 adm ssions?
0426 20 A Well, certainly that would be evidence that would
21 support the fact that there was no wrongful
22 conviction as far as the actions of the police at
23 the time and the Crown and prosecutors at the
24 time.
04:26 25 Q If we can go to page 023376, | think your
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| nvesti gator Coment here:
"Dozenko's recollection that M| gaard
confessed while serving time in Stony
Mount ain Penitentiary cannot be verified
t hrough ot her independent sources.
Ot her prison acquai ntances state
M | gaard al ways mai ntai ned his
i nnocence, including Robert Desjarlais,
who was never previously interviewed."
So would that be the -- as far as the adm ssions,
did your investigators find anything there that
woul d either support his claimof innocence or be
incrimnating?
Ot her than what M. Dozenko said, there was no
paperwork or anything to support that, so we
didn't find anything.
And what about M. Dozenko's report, was that
somet hing that factored into your investigator's
t hi nki ng?
| don't recall that as being a particularly strong
pi ece of evidence in ny m nd.
If we can then go to the next page, it says:
"The issues discussed here were
guesti ons about the circunstances

surrounding the M Il er rape/nurder
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1 whi ch, according to David Asper, if
2 properly interpreted, show David
3 M | gaard was not responsible. This
4 included arguments about whet her
0428 5 M|l gaard was in the vicinity at the time
6 MIller left her residence or whether he
7 was at the Motel, whether or not he was
8 separated from W Il son and John | ong
9 enough to conmplete the rape/ nurder and
0428 10 the subm ssion that the motel room
11 re-enact ment was a j oke.
12 Al'l of these facts concerning
13 t hese circunstances were heard at trial.
14 The jury obviously made a determ nation
0428 15 that the times involved did afford
16 M | gaard the opportunity to commt the
17 rape/ murder . No doubt, the evidence of
18 Ronald W 1 son and Nichol John played a
19 | arge role in the jury's decision and
04:28 20 since M. Asper argues their evidence
21 was fabricated, his view of the facts
22 excludes their evidence. Thus the
23 argunment chal l engi ng whet her M| gaard
24 was in the vicinity and had the
0428 25 opportunity.”
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1 And can you el aborate on that, just that point
2 there, are you saying that what was put forward
3 to you as saying they could not have been in the
4 vicinity was dependent upon W Il son and John's
0428 5 evi dence, at least all of their evidence,
6 incrimnating evidence being fabricated?
7 A That's correct.
8 Q It says:
9 "OQur investigation did not alter the
0429 10 facts pertaining to whether or not
11 M|l gaard was in the vicinity at the time
12 and as to the length of tinme separated.
13 The nmurder scene was close to the
14 Cadrain residence as was the church the
0429 15 group apparently used as a | andmarKk.
16 M | gaard cannot be placed in the alley
17 near the body unless you rely on Nichol
18 John's 1969 statements but he can be put
19 within several blocks of the scene.
0429 20 Wl son's evidence at court was that they
21 wer e separated for 10-15 m nutes.
22 M |l gaard's trial counsel, C. F. Tallis,
23 stated that sometime after their
24 encounter with a woman W | son and
0429 25 M |l gaard left the vehicle and went in
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1 different directions. The passage of
2 time and the altering of stories (e.dqg.
3 W | son) does not allow us to make
4 further determ nations on vicinity and
0429 5 time separated. It should also be noted
6 that these issues were dealt with by the
7 Supreme Court."
8 And woul d that be an accurate summary of what you
9 concl uded about those subm ssions?
0429 10 A Yes. Yes, it woul d.
11 COWM SSI ONER Mac CALLUM: Excuse nme, in the
12 precedi ng paragraph it says, "No doubt, the
13 evidence --" no, back up, please. Scrol | up,
14 pl ease:
0430 15 "No doubt, the evidence of Ronald W /I son
16 and Ni chol John played a large role in
17 the jury's decision."
18 What part of Nichol John's evidence are you
19 saying played a |large part in the jury's
04:30 20 deci sion?
21 A | think what we were suggesting there, My Lord, is
22 t hat both Ron W I son and Nichol John testified at
23 trial and they testified to involvenment of M.
24 Ml gaard in the murder and that was obviously
0430 25 accepted by the jury.
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1 COWM SSI ONER Mac CALLUM: No, but ny

2 guesti on was what -- see, Nichol John certainly

3 gave dammi ng evidence to the police, but she

4 didn't do it at trial, she adopted some part of
0431 5 her statement at trial, but not the very inculp

6 -- not the very part where she said she observed

7 M | gaard stabbing sonebody, that was not before

8 the jury. Are you referring to --

9 A No, | believe you are right, that wasn't put to
04:31 10 the jury, but | know that she was chall enged on

11 some of the things she said by the Crown and put

12 in as an adverse wi tness, but --

13 COWM SSI ONER Mac CALLUM: Yes, that's right.

14 A -- certainly she did make references to the fact
0431 15 that they were there at the tinme.

16 COWM SSI ONER Mac CALLUM: In the vicinity?

17 A In the vicinity.

18 COMM SSI ONER Mac CALLUM: s that all you

19 are concerned about in this paragraph, that she
0431 20 put himin the vicinity?

21 A And that did afford M| gaard the opportunity.

22 COWM SSI ONER Mac CALLUM: Ckay.

23 BY MR. HODSON:

24 Q Just if we can scroll down:
0431 25 "Anot her area of concern exam ned here
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1 was the claimthat the motel room
2 re-enactment of the murder by M I gaard
3 was a | oke. Agai n, our investigation
4 did not uncover anything to alter the
0431 5 facts relating to this evidence. It is
6 a matter of perception on the part of
7 t hose present, several say they saw it
8 as a joke and several did not."
9 And then as well:
0432 10 "We investigated Ms. Ml gaard's clains
11 t hat David had steadfastly maintained
12 his innocence during his
13 i mprisonment..."
14 And here:
0432 15 "We found no new evidence to dispute the
16 fact he has professed innocence since
17 his initial arrest.™
18 And then the next page:
19 "We had several discussions with David
04:32 20 M | gaard about this investigation but he
21 was not formally interviewed regarding
22 the issues. We relied on his Supreme
23 Court testimony for his version of the
24 facts relating to our enquiry."”
04:32 25 Would it have assisted you, M. Sawatsky, if you
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1 woul d have been able to get better information

2 from David M | gaard?

3 A | think certainly M. Mlgaard, in some ways,

4 woul d have been key to our investigation because
0432 5 he could have provided us with some basis as to

6 what really happened that morning or, you know,

7 what his version was of what happened that

8 mor ni ng. | recall, you know, two interviews that

9 | tried very much to take him there and | guess |
04:33 10 woul d have expected that he would have been a

11 little bit more prepared to talk about that when

12 he came in, but he sinmply wasn't prepared to go

13 t here. | don't know what the reasons were, but he

14 wasn't prepared to go there.
04:33 15 Q And so was it a case of himcomng to see you, but

16 for reasons that maybe weren't clear to you, that

17 he was not able to go back and recall some of

18 t hese events, or at |east share then?

19 A Not so much a case of not able, he didn't even
04:33 20 appear to want to go back. He showed up but had

21 ot her issues on his m nd.

22 MR. HODSON: Okay. | see it's 4:30. Thi s

23 is a good spot to break.

24 (Adj ourned at 4:33 p.m)

25
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