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1 Transcri pt of Proceedings

2 (Reconvened at 9:04 a.m)

3 COMM SSI ONER Mac CALLUM: Good nmor ni ng.

4 ALL COUNSEL: Good mor ni ng.
0904 5 EUGENE W LLI AMS, conti nued:

6 BY MR. HODSON:

7 Q Good morning, M. WIIlians.

8 A Mor ni ng.

9 Q If we could just call up 004868, and we'll just
09:04 10 carry on where we left off yesterday

11 chronol ogically. W had gone through this letter,

12 this was a letter fromthe mnister to M. Wl ch

13 requesting various information and | think you

14 told us that until this information, namely, the
09:04 15 trial record and the RCMP reports, until they were

16 received, that | think you told us you really

17 couldn't, although there were certain things you

18 could do, you really couldn't start your review of

19 the application; is that fair?
09:04 20 A Yes.

21 Q If we could then go to 33 --

22 COMM SSI ONER MacCALLUM: Just a m nute, the

23 screen i s not on.

24 MR. HODSON: Maybe bring up 333291 while
09:05 25 they're | ooking at that.
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COWMM SSI ONER MacCALLUM:  You can go ahead.
MR. HODSON: Have you got it there?
COVMM SSI ONER MacCALLUM:  Thanks.
BY MR. HODSON:
Just on this action request, maybe you could just
explain briefly, we see this on some of the
Federal Justice documents, is this an internal
process docunent ?
Yes, it's a control sheet fromthe mnisterial
correspondence unit and that report, it's used to
track incom ng and outgoing correspondence.
And this would be by the mnister's office as
opposed to the Departnment of Justice; is that
right, or both?
It's handl ed by the department on behalf of the
m ni ster.
And so this would gather a control, so there would
be some formal system to know what went in and
what went out; is that fair?
That's correct.
If we could go to the next page. So this is David
Ml gaard, this is a letter from David M| gaard to
the mnister, it is a week after the February
16th, 1989 letter fromthe mnister to M. Wblch,

and just generally about the question of
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1 correspondence with David M| gaard, would you as
2 counsel then, would you Iimt your correspondence
3 to M. MIlgaard's counsel ?
4 A Yes.
09:06 5 Q I n other words, one's an applicant, has | ega
6 counsel engaged, you as |egal counsel would funnel
7 or deal all your communications through the
8 counsel ; is that correct?
9 A That's correct.
09:07 10 Q And as far as your client, the M nister of
11 Justice, we see fromtinme to time correspondence
12 directly back, but as well it appears that some
13 went through the Department of Justice as well ?
14 A Yes. The departmental policy at the time was for
09:07 15 a response to be provided whenever someone wrote
16 to the Mnister of Justice. In many instances the
17 response would be, if I mght use the term pro
18 forma and woul dn't discuss any substantive aspects
19 of the application, but would sinply refer those
09:07 20 types of issues, | understand that you have
21 counsel and that our officials will be dealing
22 with your counsel about the application.
23 Q Woul d there be a concern, wearing your hat as
24 | egal counsel to the mnister, in discussing
09:08 25 substantive matters relating to the application
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with David M| gaard knowi ng that he has counsel ?
Correct.
And so do | understand your evidence to be that
al though there m ght be a ProForma response saying
we received it, that the desire of the mnister
and the Departnment of Justice was to have all
substantive communications with M. Ml gaard's
counsel ; is that correct?
Yes.
And your assunption was that whatever you
communi cated to M. Ml gaard' s counsel would in
turn be comunicated to the client presumably, or
if it was not, that the |awyers would have a
reason not to do so?
That's correct.
And is it also fair to say that communication with
M. Ml gaard's counsel was, in your View,
communi cation with M. Ml gaard?
Yes.
So here, this is a letter I think a week after
your letter, or the mnister's letter to M.
Wbl ch, and it says:
"My |awyer ... has said in nost cases
many presentations are deemed frivol ous

because many of them are. | would |ike
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1 you to tell nme if my case has past this

2 initial "stage"-evaluation."

3 And it appears that what David Ml gaard is

4 tal ki ng about here from M. Wl ch is the
09:09 5 prelimnary screening; is that correct?

6 A That's correct.

7 Q And are you able to tell us whether or not this

8 prelim nary screening, whether both the process

9 and the results m ght have been communi cated by
09:09 10 you to M. Wblch by this time or by someone el se

11 in the department?

12 A | would not have indicated to M. Wblch that, in

13 basic ternms, that he has passed prelimnary

14 screening, certainly not that directly. The
09:09 15 request for the additional materials, and by that

16 | amreferring to trial transcripts and the

17 bal ance of the items identified on that |etter of

18 February 16th, that is the signal that we're

19 movi ng on to the next phase of the investigation.
09:10 20 Q And let me take a step back. It appears from

21 David Ml gaard's letter that M. Wlch is aware

22 that there is an initial stage evaluation in

23 applications, a screening, and that he's told his

24 client that, and nmy question is are you able to
09:10 25 tell us whether the source of M. Wlch's
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1 information would be from you or from other
2 menbers of the Department of Justice?
3 A Yes, it would be from someone within the
4 department because the use of the term "stage" and
0910 5 the way it's placed in quotation, "-evaluation",
6 signals or adopts some of the |anguage that we had
7 used at that tine.
8 Q And if we can go to the next page, M. M| gaard
9 says:
09:11 10 "It is important to me and ny famly to
11 know what sort of "input" we can have
12 into all of this. If you feel there is
13 a need for an investigation in the
14 interests of justice, what role can we
09:11 15 play (if any) in the direction of this?
16 We feel there should be a "sharing”
17 bet ween yourself and us. Do you agree?"
18 As far as your response to this, maybe you could
19 just tell us, M. WIIliams, what would be, or
09:11 20 what was your position in response to this type
21 of request? Wuld it be consistent with what you
22 under st ood your role to be under Section 690?
23 A No, it would not. Two observati ons. Firstly,
24 where sonmeone is represented by counsel, we deal
09:11 25 with counsel. W are of course m ndful of the
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1 applicant's request, but our dealings have to go
2 t hrough the counsel because that's the way, that's
3 the way the code of ethics and the rules --
4 Q If M. MIlgaard did not have |egal counsel, then
09:12 5 you would deal with himdirectly; is that fair?
6 A That's fair.
7 Q And your second observation?
8 A The perception that there would be a "sharing",
9 took that to nmean that certainly they would
09:12 10 provide us with the materials, and to the extent
11 that we had things for them that required, shal
12 we say, clarification, we would certainly be in
13 touch with them but that it would not be
14 col l aborative in the sense that we would all sit
09:13 15 down and di scuss the issue and jointly pursue
16 various lines of inquiry. That's not -- that's
17 just not how we did things.
18 Q And woul d that be something you would communicate
19 to M. Ml gaard's counsel ?
09:13 20 A That's hopefully -- nmy inclination is to say yes.
21 |'"mjust trying to think of how we would get that
22 message across and how we did get that nmessage
23 across, but certainly the way we dealt with the
24 communi cati ons aspect, keeping in mnd that we
09:13 25 were getting letters both from counsel and from
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1 the client, nmy sense is, or ny sense is although |
2 have no specific recall, that | would speak wth
3 Davi d Asper and say we're getting these things and
4 | would explain to him what our practice is, would
09:14 5 be.
6 Q It would appear fromthis letter, and we'll see it
7 from other letters, that David M| gaard may have
8 had a different understanding or expectation wth
9 respect to the work that you were doing, your role
09:14 10 of the investigation. Wuld that be a fair
11 comment ?
12 A Yes.
13 Q And that | think you've described for us that your
14 role was you were the | awyer acting on behal f of
09:14 15 the mnister, the mnister was your client, not
16 David M | gaard, and you were investigating what
17 David M|l gaard's | awyer gave to you to test it and
18 advise the mnister, | think that's in summary.
19 A That's correct.
09:14 20 Q And | think you've told us it was not to
21 i nvestigate in the sense that M. M| gaard may be
22 suggesting here; is that fair?
23 A That's fair.
24 Q And again, would you have -- you've told us I
09:14 25 t hink that you believe you would have had some
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32412

1 di scussions with M. Asper about that. Wbuld you

2 have -- would you have left this issue of M.

3 M | gaard's understanding up to his |awer to deal

4 with or his lawyers or did you feel any need to
09:15 5 take any further steps?

6 A | left it to his lawyer to comunicate with him

7 | think what would normally happen in a situation

8 like this is that we would draft a response either

9 for the mnister or for one of the mnister's
09:15 10 assi stants and would have whatever nmessage

11 communi cated to M. Ml gaard directly.

12 Q Do you have a recollection of M. Asper or M.

13 Wbl ch either stating to you or putting in a letter

14 a simlar concern to you saying |lookit, we believe
09:15 15 this process under 690 is that we coll aborate and

16 t hat you go out and investigate whether there's an

17 injustice?

18 A | don't recall that as | speak now. It may well

19 be that there was such, but | have no recall of
09:16 20 t hat .

21 Q And if that had cone up from the | awyers, in other

22 words, if the |lawyers had said to you, M.

23 WIlliams, we would |like to know how we can

24 col |l aborate and investigate whether there has been
09:16 25 an injustice here, how would you have responded to
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1 t hat ?

2 A | would simply tell themthat, | would explain

3 t hat our role would be to make the necessary

4 inquiries and, yes, to the extent that we could,
0916 5 we could keep themin the |oop, that we woul d be

6 contacting themw th respect to any matters of

7 clarification and giving them the opportunity to

8 fully complete their application and to make

9 what ever subm ssions that they felt appropriate.
09:16 10 Q And that as far as the investigation that M.

11 M | gaard tal ks about here about identifying the

12 grounds of the m scarriage of justice, is it your

13 evi dence that that would be the responsibility of

14 his | awyers or M. Ml gaard himself to do that and
09:17 15 present it to the mnister for consideration?

16 A Yes.

17 Q Can we just talk generally about communi cati on.

18 This is February of '89 and | appreciate that

19 we'll be covering a |ot of documents and tinme
09:17 20 frame, but just generally speaking, let's talk

21 about fromthe time frame fromthe initial

22 application, December 28th, '88, let's go up until

23 February 28th, 1990 when the Larry Fisher

24 informati on comes up. Did you have -- can you
09:17 25 give us sonme idea of the frequency of your
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1 communi cation with M. Asper and M. Wl ch, just a
2 general sense?
3 A Bet ween February, '89 and, let's say, May of '89,
4 there wasn't that much communi cati on between us.
0917 5 Things started -- there were nore discussions
6 starting in the summer.
7 Q Sorry, on the February to May, '89, is that
8 because you were waiting for the material s?
9 A Yes.
09:18 10 Q So then after you received the materials in My,
11 there was nmore frequent discussion?
12 A Yes. | would get calls from David Asper basically
13 requesting a status or what's happening or is
14 there anything | can do to help, etcetera,
09:18 15 etcetera, and | would respond, you know, we're
16 still reviewi ng transcript or keeping him abreast
17 in a general way as to what steps we were taking.
18 Fol l owi ng the transcript review,
19 it becanme clear to nme that we would have to speak
09:18 20 with Debbie Hall and so there was some contact
21 with himin an endeavour to assist in terns of
22 setting up that meeting, firstly needing the
23 address and then timng, timetable, so there were
24 di scussi ons about that.
09:19 25 There were sonme gener al
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1 di scussi ons about --
2 COVMM SSI ONER MacCALLUM: Excuse ne,
3 M . Esson, | wonder if you can do somet hing about
4 t hat . | don't if that's the staff out there or
09:19 5 if it's our neighbours, but in either case, it's
6 too distracting. Try it again, please.
7 BY MR. HODSON:
8 Q Sorry. So you had contact with M. Asper for
9 i nformati on about Deborah Hall ?
09:19 10 A Yes.
11 Q Can you give us sonme sense, let's take May of '89,
12 or June of '89, thereabouts, through until
13 February of 1990 when the Fisher information --
14 and 1'll go beyond that as well --
09:19 15 A We would be in touch with each other, let's say,
16 every two weeks or so.
17 Q And usually by phone, and we'll go through sonme of
18 the correspondence.
19 A Yes, usually by phone.
09:19 20 COW SSI ONER MacCALLUM: This is you and
21 Asper ?
22 A Correct.
23 BY MR. HODSON:
24 Q And did you have any discussions directly with M.
09:20 25 Wol ch or was it primarily M. Asper?
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Periodically there would be sone tel ephone

conversations with M. Wl ch.

And so would it be usually the case that M. Asper

woul d call you or would you call him?

Usually | received his calls, on occasion |I woul d.

Sometimes | wasn't in and | would return his call.

And | think you said the general nature, he was

| ooking for a status report as to what it was
you were doing?
Yeah, yes.

And let's talk about -- is it fair to say that

t hat

you

woul d have given hima status report as to what

you were doing and where things were at; is that

fair, that you would share with him?
Yes.
You've told us that, really, you had two other

two main roles for your client, nanely the

investigation and assessnment of the information?

Yes.
And, secondly, advice to the Mnister; correct

Correct.

?

Was it your practice, and did you share with M.

Asper, either of the -- any information with
respect to those two tasks you were doing for

M ni ster?
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1 A | did not.

2 Q And why not ?

3 A My role was to provide that service to the

4 M ni ster of Justice only.
0921 5 Q And so again, as far as your investigation and

6 assessment, was it your view, sir, that you were

7 doing that for the M nister as opposed to for M.

8 M|l gaard, in a sense?

9 A Yes.
0921 10 Q And did you, can you tell wus, did you, in your

11 role as counsel to the Mnister, did you feel that

12 you were constrained in what you could disclose to

13 M . Asper?

14 A Yes. Quite frankly, my service is as counsel to
09:21 15 the Mnister, | owed the Mnister a duty to

16 provide ny | egal assessment solely to the

17 M ni ster.

18 Q And am | right in, or what you are saying is, if

19 you woul d have shared that with M. Asper you
09:21 20 woul d have breached your duty to your client?

21 A In part. There -- periodically, and | recall

22 periodically we had discussions about the

23 significance of some of the information that had

24 been received, and by and large | |istened as M.
09:22 25 Asper provided his take or his assessment of the
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1 strength of some of the information that had been
2 subm tted. He's an advocate, he was advocating on
3 behal f of his client, and he pointed out the
4 strength of the evidence that they had assenbl ed
0922 5 and urged nme to adopt his take on it, that it
6 signaled that there should be sonme remedy, and
7 would | get on with it.
8 Q And would this be frequent, these discussions with
9 M . Asper?
09:22 10 A We woul d speak once every two nonths and it would
11 come up.
12 Q Yeah.
13 A umm - -
14 Q So for exanple on the Deborah Hall and Dr. Ferris,
09:23 15 t hose two grounds, he would buttress what was in
16 the written material saying "here's why | think
17 it's inportant"?
18 A Yes.
19 Q And, apart from your duty of confidentiality that
09:23 20 you told us about, did you have any other concerns
21 about sharing with M. Asper your assessment as
22 conpared to what the M nister mght do?
23 A Well, certainly, my assessment wouldn't rule the
24 day. The person who made the decision was the
09:23 25 M nister of Justice, nmy assessnent m ght not be
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1 accepted, and consequently it didn't make any
2 sense to ne to give someone false hope in one way,
3 or negative hope, because ultimately it wasn't ny
4 deci sion to make.
09:23 5 Q Let's take, for exanple, the Dr. Ferris ground,
6 and we'll see this a bit later, that | think you
7 came to the conclusion that the Dr. Ferris
8 information did not provide much, if any, support
9 for a ground for a mscarriage of justice; is that
09:24 10 a fair sumary?
11 A Yes.
12 Q And what would have been your concerns in sharing
13 your view, your assessment, with M. Asper prior
14 to it going to the Mnister?
09:24 15 A It woul d have been i nappropriate.
16 Q And why would it be inappropriate?
17 A First, my role is to advise the Mnister; second,
18 my advice may not al ways be accepted by the
19 M ni ster; consequently, it wasn't ny
09:24 20 responsibility or it wasn't appropriate for nme to
21 di scl ose to the applicant that type of
22 i nformation.
23 Q Let's ook at two scenarios, then. And on the
24 basis that your assessnent, after review ng
09:25 25 matters, is that the Dr. Ferris information does
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1 not provide a basis to grant a remedy, and if you
2 woul d have advised M. Asper of that in advance of
3 it going to the Mnister and the M nister ends up
4 rejecting the application, would you have had a
09:25 5 concern that your coments to M. Asper prior to
6 t he decision m ght sonmehow be used against the
7 M ni ster?
8 A Certainly, it would signal that there was bias on
9 the part of the department. \What would have
09:25 10 happened in those circunstances is that | would
11 have taken onto myself a role of decision-mker
12 when it's -- wasn't mne to make.
13 Q Okay. And | suppose the other, flip side, is that
14 if you, again with the same assessnment that it was
09:25 15 not a ground for a m scarriage of justice and the
16 M nister had a different view, concluded it was
17 and granted a remedy or was prepared to grant a
18 remedy and yet you had signaled your assessment to
19 M . Asper, again | take it that there would be
09:26 20 some downside to that as well ?
21 A | ndeed, yes.
22 Q Did that, what you have descri bed then, did that
23 make things difficult for you, M. WIlliams, in
24 di scussing matters with M. Asper?
09:26 25 A It did. | listened a great deal.
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1 Q And would it be fair to say that M. Asper, for
2 his client, was trying to find out whether or not
3 his application was being | ooked at favourably; is
4 that a fair way to put it?
0926 5 A Yes.
6 Q And wanting to know if it was good enough and, if
7 not, they would maybe go get sonme nore
8 information; would that be a fair --
9 A | assumed that that was one of the notivating
0926 10 factors, yes.
11 Q And let's just talk, and again I'll deal with this
12 in more detail with specific instances, but let's
13 tal k about -- we've tal ked about what
14 communi cati ons you would have wi th him about your
09:27 15 assessnment, let's talk about docunents and
16 informati on you gathered in the course of your
17 investigation, and | want to divide it into two
18 areas; one would be, the first would be, if | can
19 call it, the fruits of your investigation, in
09:27 20 ot her words when you go and interview Deborah Hal
21 and you get a transcript of that, or you interview
22 Dr. Ferris and you make a menmorandum of that, and
23 | don't believe that that was initially shared
24 with counsel for M. Mlgaard; is that right?
09:27 25 A That's correct.
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1 Q And why was that?

2 A The -- there had been some sharing initially, and

3 | had an unhappy experience, and at that time |

4 decided that | would hold off sharing until such
09:28 5 time as we'd come closer to conpletion of all of

6 our materials and then give counsel an opportunity

7 to comment on what had been gat hered.

8 Q And was the unhappy experience, was that the

9 rel ease of the Ute Frank statement that ended up
09:28 10 in the newspaper in, | think, October of '89,

11 t her eabout s?

12 A Yes.

13 Q And we'll deal with that, I'"lIl go through that,

14 but that was the -- a point where you changed your
09:28 15 view of it, as to what you would share with M.

16 Asper; is that correct?

17 A Well it affected the timng of what we shared.

18 Q Okay. Now again, we'll get into this later, but |

19 think on the October 1, 1990 meeting with M.
09:28 20 Wol ch and M. Asper, can you tell us whether the

21 fruits of your investigation, if | can call it

22 t hat, would have been shared at that point?

23 A Yes.

24 Q And so October '89, based on your experience on
09:28 25 the Ute Frank statement, you decide to defer
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sharing of the information until a |ater stage; is
that right?
Yes.
The second group of documents or information would
be that gathered by you from the prosecutor, M.
Cal dwel |, the prosecutor's file and the city
police file. And | think in the course of your
investigation you, fromtime to time, obtained
docunents from the prosecutor's file and the
police file; is that correct?
Yes, we did, and on some of those occasi ons, when
we were specifically requested by M. Asper to
obtain them for the purposes of furthering his
subm ssions, those were shared with him
And so, if he had asked you to go get a specific
document froma file, you oblige?
Yes.
And as far as -- do you have a recollection of
bei ng asked by M. Asper or M. Wbdlch, after the
application was filed, to go and get a copy of the
Attorney General, the prosecutor's file, or the
city police investigation file, for their -- the
entire file for their review?
No.
Did you have the power to conpel production of the
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1 prosecutor's file or the police file?
2 A No, | did not.
3 Q And how did you arrange to get access to the file?
4 A | asked for it and the authorities obliged.
09:30 5 Q And if, if M. Asper or M. Wl ch would have asked
6 you to assist themin getting access for themto
7 the prosecutor's file and/or the police file to
8 assist themin conducting a further investigation
9 into finding other grounds, for exanmple, can you
09:30 10 tell me what position you would have taken in that
11 respect?
12 A | would have supported their request.
13 Q And would you have asked them to make it directly
14 to those entities or would you have made the
09:30 15 request ?
16 A | would, | guess initially I would have suggested
17 or signaled to them that they should approach them
18 directly, and if need be then | would certainly
19 | end my support to the request.
09:31 20 Q When you received the application on December 28,
21 1988, or that time after, did you take -- did you
22 bel i eve or understand that they had conpl eted
23 their investigation to identify the grounds?
24 A Yes.
09:31 25 Q And so again, as far as the need to get those
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1 files to find further information, did, at sonme

2 poi nt, you become aware that that m ght be a

3 concern of theirs?

4 A No. Based on the information contained in the
0931 5 application it was clear that they, that the

6 M | gaards and/or counsel for the M I gaards, had

7 had access, at the very least, to the Court

8 exhi bits, and had --

9 Q At | east to what?
09:31 10 A To the Court exhibits --

11 Q Okay.

12 A -- that were filed at trial, and those were

13 certainly not easy to obtain, and it signaled to

14 me that -- well, | took some confort from the fact
09:31 15 that two years had el apsed between their initial

16 contact with the department and the subm ssion of

17 what appeared to be a, you know, a fairly

18 wel | -reasoned application, certainly by conparison

19 to several of the applications we receive, that
09:32 20 was wel | -documented and --

21 Q Do you recall --

22 A -- easy to read.

23 Q Yeah. Do you recall whether you assumed or formed

24 any view as to whether or not M. Asper or M.
09:32 25 Wol ch had access, for exanple, to a prosecutor's
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1 file and/or the police file?
2 A | certainly didn't. | didn't direct nmy attention
3 to it at that tinme. | knew that they had had
4 access to the Court files.
09:32 5 Q Did you see it as your role as the investigating
6 of ficer under Section 690 that, after an
7 application is received, for you to go out and get
8 a copy of the prosecutor's file and the entire
9 police investigation file and to provide it to
09:32 10 applicant's counsel ?
11 A No, | didn't see it as ny role.
12 Q And why not ?
13 A By the time the application has come in it just
14 seemed to ne that the issue had been joined in
09:33 15 this -- | use that term The -- they had made
16 their application based on certain defects or
17 certain new information. That application came
18 from a consideration of the trial record and from
19 a distillation of -- and their analysis of all of
09:33 20 the things that could support a remedy under 690.
21 | assumed that they would have explored all of the
22 potential grounds and selected the ones that fit
23 within the criteria, therefore, to the extent that
24 the others were excluded | assumed that they were
09:34 25 not in issue.
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And when you say you assuned they explored those
grounds, would that have been including, if M.

M | gaard's counsel felt necessary, accessing sone
or all of the police or prosecutor's file; did you
assume that, if they felt that was necessary, they
woul d have done so?

Yes.

If we can go to 333303. And this is M.

M|l gaard's letter, this appears to be the draft
response, and | think -- if we can go to the next
page, next page, please.

umm - -

Sorry, yeah, it |ooks as though this was drafted

by you; is that correct?

Yes.

Now i f we can just go back, | think the Mnister's
letter is virtually identical except -- or the
executive assistant letter |1'll show you in a
moment but let's use this document. So | take it

that once M. Ml gaard's letter goes to the

M nister, since you are the |lawyer from Justice
handling the file for the Mnister, you would
draft a reply to be sent on behalf of the

M ni ster?

Yes. | draw your attention to the |ast paragraph,
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or the last two paragraphs, on that page.
Ri ght, yeah, | will go through those.

Al'l right.

So the paragraph 2:

"As you may now be aware, the
M ni ster has replied to your counsel,
M . Wbl ch and has requested certain
information which, given the nature of
the case, is essential to the assessnent
of this application.”

Scroll down:

"Once this information is
received and reviewed, the officer
assigned to assess your application wil
then be in a position to know what if
any further information will be
required. You and members of your
famly should make subm ssions with the
assi stance of your counsel . | trust the
above is satisfactory."

So that would have been your position back to
David M | gaard, essentially "use your | egal
counsel to conmmunicate with the Mnister"?
Yes.

And "what ever subm ssions you wish to make, take
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1 it up with your counsel, and we'll consider thent

2 is that fair?

3 A Yes.

4 Q And then, just for the record, 213808. This is
0936 5 the April 3rd, 1989 letter from the executive

6 assistant to M. Ml gaard, and | think it tracks

7 at |l east the |last two paragraphs, | think,

8 verbatim So that would have been the letter sent

9 out by the Mnister's assistant; is that correct?
09:36 10 A Yes.

11 Q | wonder if we can go to 333294, please, and go to

12 page 298 or 299. And this is an April 29th letter

13 from M. Ml gaard back to the Mnister, and it

14 says:
09:36 15 "My famly and myself wil

16 al so be sending you a subm ssion of our

17 own. It is expected to be conpl eted at

18 the end of May."

19 And we tal ked a bit about this yesterday. Again,
09:37 20 this letter would have found its way to you, |

21 take it?

22 A Yes.

23 Q And so what was your, tell us, what was your

24 understanding, at this time, as far as what
09:37 25 additional -- as to whether or not the application
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1 filed on behalf of M. M| gaard was conpl ete or
2 not, in other words were you expecting nore
3 i nformation?
4 A | was. | was expecting it fromtwo sources, first
0937 5 from M. Wlch in response to the request for
6 additional information, and second, from the
7 M|l gaard famly based on this letter and based on
8 some conversations that | had with M. Wl ch
9 and/ or M. Asper.
09:37 10 Q And, again, if we could bring up 032905. This is
11 the May 8th, 1989 letter from M. Wlch back to
12 the Mnister, and I'lIl just go to the next page
13 for a moment, 1'lIl come back to the start here.
14 In this letter M. Wl ch says:
09:38 15 "Finally, we would like to
16 t hank you on behalf of M. Ml gaard for
17 your letter inviting his subm ssions.
18 M. Ml gaard and his mother have been
19 wor ki ng consistently since the date of
09:38 20 conviction to establish that a
21 m scarriage of justice has occurred. I n
22 addition to the materials which we have
23 presented to you, the Ml gaard's are
24 pl anni ng on making a separate
09:38 25 presentation and once this is prepared
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32431
1 it will be forwarded to you in due
2 course."
3 And woul d that have been your understandi ng at
4 the time, then, that a -- in addition -- and in
09:38 5 this letter M. Wl ch is providing the transcri pt
6 and the RCMP reports, so would it be your
7 expectation at this time that the application
8 made by David M| gaard was not yet conplete?
9 A That's correct.
09:38 10 Q And you were expecting to receive further written
11 materials; is that correct?
12 A Yes.
13 Q And was that something that impacted your ability
14 to conplete your investigation and advise the
09:39 15 M nister and formally re -- and allow the M nister
16 to formally respond to the application?
17 A Yes, in the follow ng way. | could deal with the
18 grounds that had been advanced in the sense that |
19 could make the inquiries relating to those
09:39 20 grounds, but at that time, or until | had received
21 the subm ssions fromthe Mlgaard famly, | had no
22 way of know ng what additional grounds would be
23 rai sed and what additional work would be required
24 to conmplete the assessnment.
09:39 25 Q And did you have any know edge as to whether the,
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1 and 1'll call it the '"famly presentation', and
2 when | say that I'"'mreferring to that
3 suppl ementary material comng from David and/or
4 Joyce Ml gaard; is that understood?
0939 5 A Yes.
6 Q Did you have any understandi ng of whether or not
7 the famly presentation would be further
8 subm ssions with respect to the grounds initially
9 raised in the December 28, '88 application or
09:40 10 whet her it was, in fact, new grounds in support of
11 t he application?
12 A | didn't know.
13 Q And was it your understanding that it would have
14 been an inportant part of the application, though,
09:40 15 the famly presentation?
16 A Yes.
17 Q Let me put it this way; were you prepared to
18 proceed and have a decision made by the M nister
19 with this still pending?
09:40 20 A No, and particularly in circumstances in which
21 counsel for the applicant endorses it. The
22 M | gaards were planning on making a separate
23 presentation, ordinarily counsel make the
24 presentations but on occasion, if there's an
09:41 25 aspect of the case that they feel that the client
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1 can best present, it's entirely within their
2 purview or within their sphere of influence to say
3 "eh, lookit, my client wants to say sonmethi ng and
4 | endorsed it and here it is", or "it's com ng",
09:41 5 so we feel obliged to await its arrival.
6 Q And | don't want to junp ahead, but is it correct
7 t hat by the October '91 nmeeting, had at some point
8 the -- | don't believe you ever received the
9 famly presentation; is that right?
09:41 10 A | don't believe so.
11 Q And, at sone point, did you beconme satisfied that
12 it wasn't going to be provided or that you could
13 proceed without it?
14 A We had requested final subm ssions from M. Wblch
0941 15 and, when we received them we assumed that that
16 woul d be it.
17 Q And so you would have relied upon M. Wblch, then,
18 that if counsel felt that there was still nore,
19 that the famly presentation was to be part of
09:42 20 what you consider, that he would have told you at
21 that time?
22 A Yes.
23 Q Go back to the first page here. There -- and this
24 is the letter that includes the transcripts of the
09:42 25 evidence at trial, and |I'm gonna show you sonme
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1 documents |ater which | think suggest that the
2 prelim nary hearing transcripts were not provided
3 at this time; is that right?
4 A That's correct.
09:42 5 Q Just the trial. And | think that that's all that
6 the M nister had requested; is that right?
7 A "' m not certain. | think we may have requested
8 both trial and prelim
9 Q Yeah. | think the letter says:
09:42 10 "The entire transcripts of evidence at
11 the trial",
12 is what M. Lewis' nmeno indicates -- or, sorry,
13 his letter.
14 A Then |, then |I'm corrected.
09:43 15 COMM SSI ONER MacCALLUM: \Which one, the one
16 to David M | gaard?
17 MR. HODSON: Yes. In fact, if we can just
18 bring that up, that m ght assist. 004868.
19 004868, yeah:
09:43 20 "The entire transcripts of evidence at
21 the trial."
22 COWM SSI ONER Mac CALLUM: No, | meant the
23 one that M. Lewis wrote to David M| gaard
24 directly in response to his request, his first
09:43 25 request, | thought that was what you were
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1 referring to?
2 MR. HODSON: Oh, I'msorry. Ckay. | can
3 go back to, just so we're clear, this is the
4 February '"89 letter to M. Wl ch that tal ks about
09:43 5 t he evidence that was requested, and | think, M.
6 Comm ssi oner, you were asking about -- if we can
7 go to 333268. Ri ght . And it does mention
8 transcripts of the prelimnary hearing and trial.
9 BY MR. HODSON:
09:44 10 Q So it appears that, at |east back in '86, M.
11 M | gaard was told that you needed the transcripts
12 of the prelimnary hearing and trial, in the
13 February '89 letter from Doug Lewis it appears
14 just the evidence -- the transcripts of the
09:44 15 evi dence at trial?
16 A Yes.
17 Q And so, if we could go back to 032905, it | ooks as
18 t hough -- and the reason | raise it at this point
19 is because | think, later on, |I'm going to show
09:44 20 you some documents where | think you went to M.
21 Cal dwell to get copies of the prelimnary hearing
22 transcripts?
23 A Yes.
24 Q Does that sound right?
09:45 25 A Yes.
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1 Q And then, if we could go down, it |ooks as though,
2 in addition to what's provided, is the copy of the
3 Ni chol John statenment, or at |east part of it.
4 And then, if we can go to the bottom paragraph,
0945 5 you'll recall, M. WIlliams, in the initial
6 application there was, | think your words were, a
7 tease with respect to the Nichol John statenent,
8 and you -- or the Mnister wote back to M. Wblch
9 and said "lookit, if you have somet hing about
0945 10 that, any information, give it to us"; correct?
11 A Yes.
12 Q And so here's the response:
13 "It is our position that the contents of
14 this statement ...",
0945 15 which is Nichol John's:
16 "... are false because it is
17 inconsistent with the physical facts of
18 the case and cannot therefore reasonably
19 be true."
09:45 20 Next page. And then goes through an anal ysis of
21 ot her evidence that | think essentially says
22 primarily because the stabbing of Gail Ml er,
23 she was stabbed through the coat but not her
24 dress, and |I think the essence of the position is
09:46 25 this; that if Nichol John saw David M| gaard grab
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1 Gail MIller, as she says in her statement, and
2 stab her or start stabbing her, that how did she
3 get her uniform dress off before she was stabbed.
4 And you recall that being -- is that a fair
09:46 5 characterization of this, at |east, part of the
6 i mpossibility argunent?
7 A Yes.
8 Q And so, again, can you tell us -- and then if we
9 can scroll down, and this is where it tal ks about
09:46 10 being -- no, no, go back up, please -- about being
11 st abbed through the coat but not the dress:
12 "I n other words, in order for Nichol
13 John to have witnessed this event she
14 woul d al so have had to have seen
09:46 15 M | gaard renove the coat, take the dress
16 down around the waist of the deceased,
17 replace the coat and then stab her.
18 These facts are neither related by the
19 wi t ness nor does it seem possible given
09:47 20 the fact that the officers noticed no
21 sign of a struggle."
22 And then, if we scroll down:
23 "The physical impossibility
24 of Nichol John's statement will becone
09:47 25 evident to you upon your review of the
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trial transcripts.”

Can you tell us to what extent did you | ook at

this position, that -- and, again, we talked

about this a bit yesterday -- the fact that the

statement wasn't adopted as evidence before the

Court at the trial; how, if at all, did this
subm ssion in this letter factor into your

consi derations?

Al t hough it was not submtted as a primary ground

it was just at -- it was set aside as an area of

interest, and for the --
COWM SSI ONER Mac CALLUM: Sorry, sir, |

can't hear you?

| set it aside as an area of interest in the sense

that, once | read the trial transcript, | realized

t hat Nichol John did not adopt that portion of

her

statement that inplicated David M|l gaard in the

stabbing, so if that's not evidence that went

to

the jury and formed part of the body of evidence

that resulted in the conviction, then it couldn't

be viewed as something that could undo the
conviction because it wasn't part of it. But
was an area of interest, it -- so --

BY MR. HODSON:

So do I, am |l correct in understandi ng your
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1 evi dence that even if this was true, in other
2 words that it was not -- it was physically
3 i mpossi ble for her description -- and | think that
4 assumes that what she, that she witnessed David
0949 5 M | gaard stab her through the, stab her through
6 the coat, and | think the fatal blows, while --
7 | et me back up -- that she would have observed
8 David M | gaard grab Gail MIler, take her down the
9 all ey and stab her through the back of the coat,
09:49 10 and knowi ng that the stab marks did not go through
11 the dress, unless Gail MIler had her dress down
12 before David M | gaard encountered her, --
13 A Yes.
14 Q -- it would not make sense. That was the
09:49 15 position, and | think it was, conmon sense woul d
16 dictate that she wouldn't have had her dress down
17 before he encountered her?
18 A Ordinarily, no.
19 Q Okay. And so is what you're saying is that even
09:49 20 t hough you accepted that as all being true, that
21 with respect to your investigation of the
22 application, your response would be not
23 necessarily "so what" but it wasn't evidence that
24 convicted him and, therefore, the fact that it
09:50 25 doesn't make sense or couldn't be true isn't
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1 rel evant to what you are | ooking at?

2 A That's correct.

3 Q Because you are |l ooking at the conviction and it

4 wasn't part of the conviction, the fact that it
0950 5 now can be denonstrated -- in fact, would it be

6 fair to say that at trial M. Tallis could have

7 al so demonstrated it to be false if it had been

8 part of the evidence?

9 A Yes. It was, in nmy view, a non-issue, but it was
09:50 10 rai sed.

11 Q And when you say a matter of interest, would it be

12 correct to say that sort of the entirety of Nichol

13 John's evidence and non-evidence, if | can call it

14 that, was a matter of interest in that it was part
09:51 15 of the record and it was raised in the first

16 application and therefore sonething that you had

17 to at | east pursue a bit further?

18 A Yes.

19 Q ' m done with that letter. So after you received
09:51 20 the transcripts, | take it you would have read

21 t hrough the trial transcripts and the |ab reports;

22 is that right?

23 A Yes.

24 Q And would it be correct to say that in doing so
09:51 25 you woul d, your primary focus would be to | ook at
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1 the grounds raised in the application; namely,
2 Deborah Hall, the notel incident and Dr. Ferris,
3 t he physical evidence, and perhaps as well the
4 Ni chol John evidence, that would be your focus?
0951 5 A Yes.
6 Q Do you have any recollection about anything com ng
7 to your attention when you read through the
8 transcripts, anything stand out in your m nd that
9 you t hought was unusual, significant, just based
09:52 10 on your review of the transcript?
11 A The circunstances of the killing were very, very
12 puzzling. The aspect that we just discussed,
13 namely, the fact that the victim was stabbed
14 t hrough the coat but not through the dress,
09:;52 15 continues to be a puzzle, but | had to set that
16 asi de and focus on the serol ogical evidence of
17 Paynter and focus on the testinony of Melnyk and
18 Lapchuk. At trial their crimnal records | think
19 were known and they were cross-exam ned
09:53 20 extensively on it and on the notives that they may
21 have had for testifying and | | ooked at that.
22 Once | had a grasp of the essential ingredients of
23 their evidence in relation to what they said that
24 m ght incul pate David M | gaard, then | took a
09:53 25 second | ook at Deborah Hall's affidavit and
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1 started to conpare and contrast the different
2 recoll ections of the same event. | then decided
3 to interview M ss Hall.
4 Q And then what about the physical evidence in the
0953 5 Dr. Ferris report, again is that something that
6 you woul d have spent sonme time going through that
7 evi dence?
8 A Yes, | | ooked at it. " m not a serologist and as
9 a result we retained the assistance of a
09:54 10 serol ogist to provide us with an opinion on Dr.
11 Ferris' report.
12 Q And that serologist was Patricia Alain; is that
13 correct?
14 A Yes.
09:54 15 Q And was she at the time a member of the RCMP
16 forensic unit? Am | right?
17 A Yes, she was a -- | think she was the chi ef
18 serol ogi st at headquarters in the RCMP.
19 Q The chief serol ogist?
0954 20 A | believe so.
21 Q | have some docunents that may assi st on that.
22 A And in terms of what her position was at that
23 time, she was a serol ogist and she was qualified
24 in my view to provide the opinion, so we requested
09:54 25 it of her.
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1 Q Let's just talk a bit about, again you would have
2 read the trial transcript, and | presume you would
3 have read Nichol John's evidence and the manner in
4 whi ch her May 24th statement was put to her under
0955 5 section 9(1) and 9(2) of the Evidence Act;
6 correct?
7 A Yes.
8 Q And | think it's clear fromthe record that the
9 jury heard what was in the statement, but with a
09:55 10 caution fromthe judge that it's not truth of the
11 contents, at |east the unadopted parts?
12 A Yes.
13 Q And | think, is it correct to say, that in the
14 first application, even as it was anmended, or the
09:55 15 first application, | don't believe that there was
16 a ground advanced that the fact that the jury, or
17 the fact that Nichol John's statenment was heard by
18 the jury sonmehow gave rise to a mscarriage of
19 justice; is that fair?
09:55 20 A That's nmy recollection, yes.
21 Q And | don't think that was a specific ground
22 raised in any, at |east any of the documents that
23 | saw as a ground, and | want to just explore that
24 for a bit. That was a matter that, and we've
09:55 25 heard consi derabl e evidence on that, we heard from
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1 M. Tallis who I think told us at trial that he

2 felt that his position was comprom sed by the

3 manner in which the trial judge held the inquiry

4 into the circunstances of the statement, and |
0956 5 think M. Tallis said that he and M. Cal dwell

6 both thought that it should be in the absence of

7 the jury where he could exam ne Nichol John about

8 the circunmstances under which the statenment was

9 given and as well perhaps call sonme of the police
09:56 10 officers about the treatment of Nichol John and

11 the circunmstances, and | think what M. Tallis

12 told us is that he would do that in the absence of

13 the jury, but he may not do that in the presence

14 of the jury given what -- you know, for tactical
09:56 15 reasons, and | think when the matter went to the

16 Court of Appeal, the Court of Appeal said yes,

17 t hat shoul d have happened, but it didn't,

18 M. Tallis still got a chance to exam ne Ni chol

19 John and therefore there was no reversible error |
09:;57 20 t hi nk would be -- would you be generally famliar

21 with what | just told you then?

22 A Yes.

23 Q And my question then, when we go to the Section

24 690 and to the substantial m scarriage of justice,
09:;57 25 would it be correct to say that simply going back
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1 to the mnister and saying |ookit, the jury heard

2 the Nichol John statement in these circumstances

3 and it was unfair, is it correct to say that the

4 answer would be, well, sorry, the Court of Appeal
0957 5 and the Supreme Court didn't think so?

6 A Correct.

7 Q And you had your opportunity to address those

8 procedural concerns?

9 A Yes, that would be consistent with how m nisters
09:57 10 at that time saw their role. It was to correct or

11 change the |law as emanates from the Court of

12 Appeal or from the Supreme Court.

13 Q If the position had been sonething along the

14 following Iines, that -- and what |'ve just told
09:58 15 you about the Nichol John statenment, would it be

16 correct, M. WIIlianms, based on your reading of

17 the transcript, that the Nichol John evidence

18 taken as a whole would have been viewed as dammi ng

19 evi dence against David M| gaard even though she
09:58 20 did not adopt certain parts of her statenment, that

21 it m ght have been considered daming evidence?

22 A Yes.

23 Q And what M. Tallis told us, told this Inquiry, is

24 t hat the manner in which the judge questi oned her
09:58 25 during the trial and the interaction between the
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1 judge and Nichol John, and | think there was sone
2 comments about, you know, stop crying, you
3 remenbered before, M. Tallis' perception was
4 that, and | think that these are his words, that
0958 5 the jury may well have thought that Nichol John
6 was trying to protect a friend, David M| gaard,
7 and was pretending not to remember to protect him
8 and that the judge took that view and that that
9 m ght have been the inpression left, that she did
09:59 10 not want to repeat the damming things because she
11 was trying to assist M. M|l gaard. Wuld you have
12 been aware of that, whether that came from
13 M. Tallis, or one possible viewi ng of the
14 transcri pt and her evidence?
09:59 15 A That's one interpretation of it, yes.
16 Q Yeah. And so again, and | think what M. Tallis
17 told us, is that he felt that that evidence was,
18 even though she didn't adopt the statement, the
19 manner in which it came out was quite daming in a
09:59 20 coupl e of respects, one, he didn't get the
21 opportunity to cross-exam ne and chall enge her on
22 t he unadopted parts of the statements; in other
23 wor ds, namely, how could you stab -- how could you
24 see him stab her through the coat and not the
09:59 25 dress, the fact that she said he used his right
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1 hand when David is | eft-handed, why she would end
2 up going on a trip with himfor three or four
3 days, and a nunber of things, and | think
4 rightfully so he couldn't cross-exam ne because
1000 5 she didn't repeat then?
6 A Yes.
7 Q And secondly, he also said that the inpact, or he
8 felt that the inpact of Nichol John's evidence in
9 a whole may have assisted or perhaps gave a bit
1000 10 more credibility to Ron WIlson's evidence in the
11 sense that if we take a situation where Nichol
12 John had given no evidence or nothing that said I
13 was in the car, | didn't see anything happen in
14 the alley, that the jury m ght say, okay, well,
1000 15 how coul d she not see anything and W I son now see
16 sonmet hing, the fact that they have sonme
17 information, even though it's not adopted, m ght
18 somehow -- and again, | think we're all probably
19 specul ati ng what m ght have influenced the jury,
1000 20 but this is M. Tallis' perception -- that somehow
21 the Nichol John information helped the credibility
22 of Ron Wl son's evidence, and is that something
23 you could see as well? |'mnot asking you to
24 agree, but --
10:00 25 A Yes.
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1 Q Now to my question about 690. I|f the basis
2 brought forward was to lay that all out and say
3 | ookit, this was a significant part of the
4 evidence that convicted David M I gaard for the
1001 5 reasons that |1've stated, and there's probably
6 more, and now the position is we have nore
7 i nformati on about how Ni chol John was interviewed
8 by I nspector Roberts and the polygraph, we have
9 some information about, from Ron W I son about the
1001 10 i nteraction between those two and that although
11 the Court of Appeal said the procedure was fair, |
12 as David Ml gaard's counsel think that if I would
13 have had an opportunity to get M. Mackie, M.
14 Roberts, Ms. John in the absence of the jury and
1001 15 here's some new information | didn't know, namely,
16 here's what | nspector Roberts did or didn't do
17 with her, here's sonme information from Ron W | son,
18 m ght that be the type of information that m ght
19 give rise to a basis for remedy under 690, and
10.01 20 what |I'mtrying to get at is what would be -- and
21 again on this newness issue, would there be sone
22 way to revive that issue by saying lookit, here's
23 some information | didn't know before about the
24 pol ygraph, things of that nature?
1002 25 A | don't believe so. The questioning of the
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1 wi t nesses, the Roberts' interview, WIson's

2 interaction with the police, those were all issues

3 t hat were capable of exploration at trial. As

4 framed, there doesn't appear to be anything new
1002 5 t hat signals that had that approach been taken

6 before the jury it would have resulted in a

7 different outcome, or it m ght have affected the

8 outcome to state it nore accurately. At trial,

9 counsel, | earned counsel makes strategic decisions
1003 10 as to how they wish to attack the Crown's case and

11 someti mes enbarking on one course of action

12 excludes a potential avenue of attack. I f an

13 approach is taken for tactical reasons, it's not

14 for the mnister to, nunber 1, second guess, or
1003 15 two, if it fails, to provide another opportunity

16 to have a go at the Crown's case by way of a 690

17 revi ew.

18 Q Okay. So let's just hold that thought for a

19 moment . If there are other grounds that fit
10.03 20 within this new and significant that m ght cause

21 you to consider a remedy, would | be correct in

22 saying that the mnister would not get back into

23 the Nichol John issue because she would sinmply

24 send it back to the court and let the court sort
1004 25 t hat out again? Maybe | didn't phrase that very
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wel | .

| "' m not sure | understand.

Well, there was sone suggestion or sonme conmment
made, and | think it may have been by M. Asper,
that |ookit, well, if we can get in the door with

a new ground, in other words, Deborah Hall and

Ferris, and at |east qualify as new and

significant, then maybe we can get into some of

the other stuff that happened at trial that would

not on its own give us the right to a remedy, but
at least allow us to address it, and so what |'m
trying to get at is -- let nme put two scenari os.

If the rest of the materials, the non-Ni chol John

mat eri al s was not significant enough to give r

to a remedy, then | take it the Nichol John issue

woul dn't be a factor?
Correct.
If the new informati on was significant enough

get a remedy, then | think what I'"'mtrying to

fromyou is that the mnister wouldn't need to

sort out the Nichol John informati on because she

woul d be sending it back to the trial court or
appeal court?
That's correct.

At which point they would sort out again, and
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1 obviously if there's a new trial, the manner in

2 whi ch the Nichol John statement was used could be

3 re-addressed at that tinme?

4 A That's correct.
1005 5 Q And so the scenario -- am | correct that there

6 woul dn't be a scenario where the mnister or the

7 department woul d end up | ooking at these other

8 grounds and sayi ng okay, we've got enough here,

9 now let's |look at the rest of it to see if there's
1005 10 more grounds?

11 A No. If there are grounds that support a renedy,

12 then you go with that. When it's back in court,

13 if it's by way of a fresh appeal, then counsel can

14 rai se that on appeal. If it's by way of trial,
1005 15 t hose issues would then be fully explored.

16 Q | just want to nove ahead, | think you've told us

17 you would have, | think, reviewed the transcript

18 initially with a focus on Deborah Hall and Dr.

19 Ferris. | want to talk a bit about -- let's talk
1006 20 first about M. Caldwell. What role did he play

21 in your investigation of the first application?

22 A M . Caldwell assisted nme significantly. Firstly,

23 he hel ped to open some doors and by that --

24 COWM SSI ONER Mac CALLUM: ' m sorry, what
1006 25 was t hat ?
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MR. HODSON: Open sonme doors.
At the time the Section 690 process didn't hav
any powers to conpel production of material an
that time | recognized that | needed to have s
access to the police files. M. Cal dwel | was
wel |l -respected prosecutor in this area, he was

al so the prosecutor of the case, he made sonme

i ntroductions that enabled me to access the police

file, access to sonme of the police investigators

as the case cane al ong. | needed to understan
the theory of the Crown's case and he was the
prosecutor, so to the extent that | had questi
he responded. To the extent that | requested

needed information fromthe file, he provided

and he provided it on a timely basis. That was

his role. He asked -- | asked certain questions
of him he responded, but he did not take part in
any of "nmy deliberations” and | did not share with
hi m any of my perceptions about the case. He was,
in some sense, |ike another wi tness, but he was a
fairly significant one because of his intimte
knowl edge of the file.

BY MR. HODSON:
And would you have asked him what his thoughts or

views were on the grounds then?
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1 A | don't recall doing so, no. | simply asked him
2 about, to provide certain information. He may
3 have expressed his views on it, but | certainly
4 didn't solicit his view about what he thought of
1008 5 t he applicant's grounds, no.
6 Q And as far as the Crown theory, we touched on this
7 a bit yesterday, why would it be important for you
8 to learn the Crown theory from hinm?
9 A Initially, I don't know if | had the closing
1008 10 address, but | certainly had the openi ng address,
11 and sonmeti mes when you nmake an openi ng address
12 it's kind of a hope for, you hope the evidence
13 will be as you've conme to expect it, but sometines
14 it doesn't come up that way or sometimes it gets
1009 15 clarified by cross-exam nation so at the end of
16 t he day your case has changed significantly, and
17 what was prom sed in the opening address, | didn't
18 see it established, particularly with the
19 serol ogical, so at the end when all of the
1009 20 evi dence was in and he had to make his summati on,
21 | wanted to find out what approach he had taken
22 with the jury to explain or to put into context
23 the information they had heard about the serol ogy
24 or about the scientific evidence that was |ed at
1010 25 trial, because that was really important in the
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1 assessnment of Dr. Ferris' report.
2 If at the end of the trial the
3 Crown's theory was that the serol ogical evidence
4 linked David Ml gaard to the crime, then Dr.
1010 5 Ferris' report would have a significant basis. | f
6 t hat was not the Crown's theory and if that's not
7 what the jury heard, then you would take a
8 slightly different approach, but | needed to have
9 a clear understanding of what the Crown's position
10:10 10 was with respect to that evidence.
11 Q And what did you come to understand the Crown's
12 t heory being at the end of the case to the jury
13 about whether or not the semen found near Gail
14 MIller's body was |linked to David M | gaard?
1011 15 A It wasn't linked to him  They did not advance the
16 evidence on the basis. It neither incul pated nor
17 excul pat ed.
18 Q And so neutral ?
19 A It was neutral.
1011 20 Q And | think you told us that may have been a bit
21 different than what M. Caldwell had said in his
22 openi ng remark?
23 A Yes. | think he hoped that the evidence would
24 establish a tie to David M | gaard, but that was
1011 25 hi s expectation.
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1 Q Now, did you have any concerns, given that M.
2 M | gaard was applying to the mnister saying |I'm
3 wrongfully convicted, there has been a m scarriage
4 of justice on these grounds, did you have any
1011 5 concerns about going to the prosecutor who
6 prosecuted M. Ml gaard to get assistance?
7 A | had concern that my dealings with M. Cal dwell
8 had to be at a certain level, and by that | mean
9 it was conplicated because by this time M.
1012 10 Cal dwel | was now a nember of the Departnent of
11 Justi ce.
12 Q The Federal Departnment of Justice?
13 A The Federal Departnment of Justice, and in sonme
14 respects a coll eague. That notw thstanding, he's
1012 15 an officer of the court and | needed that
16 information and | wasn't asking M. Caldwell to
17 make the assessnment for me, | was sinmply asking
18 M. Caldwell to open the doors to provide nme with
19 t he opportunity to get the information so that |
10:12 20 could make it.
21 Q And again, when you were getting this information,
22 did you ever consider doing this under oath and
23 examning M. Caldwell with his file and going
24 t hrough and getting the information from him that
1012 25 way ?
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1 A No, I -- M. Caldwell couldn't provide nme with any
2 evidence. He led the evidence at trial, but it
3 wasn't his testinony that resulted in the
4 conviction of David M| gaard.
1013 5 Q Was it your understanding in your dealings, wth
6 respect to the applications, did you understand
7 this to be any allegation in the application to
8 the mnister that M. Cal dwell had somehow
9 commtted any wrong with respect to the
1013 10 prosecution of David M| gaard?
11 A No. My exam nation of the file and the
12 correspondence showed that as between counsel,
13 that is, M. Tallis and M. Caldwell, there
14 appeared to be a level of trust and respect and
1013 15 sharing in terms of openness that for that tinme
16 was exceptional.
17 Q If one of the grounds of the application had been
18 that M. Caldwell had commtted m sconduct or had
19 been the perpetrator of a wrong that gave rise to
1014 20 a mscarriage of justice, would your approach to
21 himto get this informati on been different?
22 A Yes.
23 Q And why and in what way?
24 A Because he then would have been a target or an
1014 25 object or a ground and to the extent that his
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1 behavi our would be under scrutiny, | would

2 certainly have to be nmuch nore circunspect in ny

3 dealings with him As it was, | tried to be

4 reasonably circumspect given ny assessment and
1014 5 knowi ng the sensitivity of this issue.

6 Q And let's talk about M. Tallis who was defence

7 counsel. Wuld your reasons for approaching him

8 be simlar as your -- for different substantive

9 reasons, but would it be fair to say that you
1014 10 woul d have to go to defence counsel to gather

11 certain facts as well?

12 A Yes.

13 Q And would that be, | don't want to get into

14 operations or managenment, but would it be fair to
1014 15 say that in dealing with Section 690 applications,

16 it would not be unusual for the investigating

17 officer to talk to the prosecutor and defence

18 counsel ?

19 A No. Quite frankly, in order to put the grounds
1015 20 into sonme kind of perspective, you have to have a

21 solid understanding of what the trial issues were,

22 how t he Crown was approaching it, how the defence

23 was approaching it so that you can better situate

24 the evidence and better situate and understand the
1015 25 grounds that are now being advanced.
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1 Q Now, and | touched on this, and I'll touch on it
2 again later, | think what the Dr. Ferris
3 information and the witten materials, it was
4 suggested that M. Tallis didn't understand the
1015 5 secretor issue basically, that was in the
6 material, that that's one of the reasons the jury
7 didn't understand it, is because M. Tallis didn't
8 understand it, or perhaps didn't understand it.
9 A He understood it.
1015 10 Q Yeah, but that was a ground that was put forward?
11 A Yes.
12 Q And so would one of the reasons to talk to him be
13 to investigate that ground?
14 A Yes.
1016 15 Q And so that if M. Tallis did understand the
16 i ssue, that would be a relevant consideration in
17 consi dering the subm ssion that he didn't?
18 A Yes.
19 Q Now, again as far as contact with M. Tallis, and
10:16 20 we'll get into some of the details, would as well
21 you have contacted himto obtain general
22 informati on about the defence, talk a bit about
23 his, what other things you would want to get from
24 him or what would be inmportant?
1016 25 A Certainly you would want to get a sense of what
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1 the trial strategy was in ternms of the defence and
2 the big question was given the circumstanti al
3 nature of the case, given the fact that your
4 client didn't have a crimnal record, what were
1016 5 t he consi derations that prompted you to not put
6 your client on the stand.
7 Q And why woul d that be inportant to you?
8 A It would be inportant to get an appreciation of
9 counsel's take on the case and counsel's
1017 10 assessnment . It helps me to have a better
11 appreciation of the file so that | can, when |I'm
12 receiving information, | have a flavour for it
13 that you can't get by sinmply reading the
14 transcri pt.
1017 15 Q And woul d one of the issues about the fact that
16 David M| gaard did not testify, would that relate
17 to the nmotel roomincident in the sense that there
18 was evidence |ed about this incident and since his
19 application was him saying it didn't happen, why
10:18 20 didn't he get on the stand and say it, would that
21 be one of the things you would raise or would you
22 t hi nk about ?
23 A Yes. There was very -- there was no eye witness
24 evidence at trial, there was circumstanti al
1018 25 evi dence, and the evidence of Melnyk and Lapchuk
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1 was the closest thing to an adm ssion that the
2 Crown had, and if the accused is there and this is
3 something that is attributed to him silence is
4 i mportant, and the reason why an approach to
1018 5 | essening the inmpact of that evidence, why that
6 approach was taken, that's also significant in ny
7 view in terms of getting a flavour for some of the
8 dynam cs that were happening at the trial |evel.
9 Q Okay. If we can go to 332518, please, and this
1019 10 is -- just go to the top part. This is a
11 handwritten note of M. Caldwell that we've been
12 through with himand it is May the 30th, 1989, a
13 phone call with you, it appears to be the first
14 contact, it's got:
1019 15 "Prosecutor - H.Q - Justice. Phd. &
16 asked Fay for copies of nmy two letters
17 to the Nat. Parole Bd."
18 Do you have a recollection of requesting that
19 from M. Caldwell ?
1019 20 A | have a recollection of asking him for
21 i nformati on concerning a summary of the case and
22 during the course of our conversation he mentioned
23 t hat he had produced a fairly concise summary and
24 it was contained in letters to the National Parole
1019 25 Boar d. Until that conversation | had no way of
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knowi ng that he had written the National Parole
Board, but he said | think I put it together in
this letter and I'Il look for it and send it to
you.

And so you were calling himasking for a summary

of what the case or the Crown theory, or just what

were you after?

That's -- a summary of the case and the Crown

t heory, what was it that you were arguing or
putting, presenting to the jury.

And you needed this for what you told us earlier
is to |l ook at how the grounds fit in and various
other matters?

| was -- when you take a | ook at the transcript,
sometinmes if you get a summary, it helps you to
zero in on various aspects of the evidence.

And so the prosecutor's summary of the case and
defence counsel's take on the case would be
informative to you then; is that --

Yes.

And so the National Parole Board letters were
somet hing that M. Cal dwell brought up with you
response to your request for a sunmmary?

Yes.

And then if we can go to 112320, and sorry to be
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1 usi ng ot her people's telephone notes, but this is
2 a way to put some dates on sonme things. | think
3 this is a message, May 31, '89 from you to Fred
4 Dehm  Are you famliar with the name Fred Dehm?
1021 5 A Yes. | believe at the time he was the Crown
6 attorney for the area, or head of the prosecution
7 group.
8 Q Right. And so -- and we'll see his name come up
9 | ater. My understanding from | ooking at the
1021 10 docunents is that the prosecutor's file, M.
11 Caldwell's file, would have been in the possession
12 of the provincial Crown?
13 A Yes.
14 Q For which M. Dehm was the senior person?
1021 15 A Yes, and ny call to him was sinmply to request
16 access to it.
17 Q Right. And so it appears, fromtine to tinme, you
18 went to M. Dehm to get materials out of the
19 prosecutor's file, and on occasion you went to M.
1021 20 Cal dwel | where he would then go and get access to
21 the file and retrieve information, so that both,
22 both sources were used fromtime to time; is that
23 correct?
24 A That's correct. In addition, nmy search took ne to
1022 25 Regi na, and to Murray Brown.
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1 Q Was that, do you remember when that was, was that
2 on the first application?
3 A | think it was on the first application at a later
4 time.
1022 5 Q Okay. Now, here, this |ooks to be getting access
6 to the exhibits at the courthouse. And, again,
7 woul d that have been somet hing that you would have
8 gone to Fred Dehm, to the provincial Crown, to try
9 and get access to the Court exhibits?
1022 10 A Yes.
11 Q And | think this is where it's discovered that Dr.
12 Ferris still had them do you renmenber that
13 happeni ng?
14 A Yes.
1022 15 Q Did that cause you any concern?
16 A | was surprised. Dr. Ferris' letter was, and
17 report was dated Septenber of '88, this was May of
18 ' 89. | would like to see them back. | wasn't
19 concerned about, you know, him doing something
1023 20 wrong with them | just needed to get them back,
21 it would result in a delay.
22 Q Right. And so what -- if we could maybe go to
23 001557. And I'll show you another letter in a
24 moment, but this is, | think this is M. Dehnm s
1023 25 not es about certain exhibits, semen and bl ood.
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Would it be fair to assume fromthis that you're
now pursuing to see what exhibits m ght be
avail able to do sonme forensic testing or DNA
testing?
Yes.
COMM SSI ONER MacCALLUM:  Was it Bahm or
Dehnm?
MR. HODSON: Dehm, D-E-H-M, Dehmis the
correct pronunciation, Dehm
COWMM SSI ONER MacCALLUM:  Okay.
BY MR. HODSON:
And if we can go to 001555. This is your letter
to M. Dehm June the 6th, 1989, and | think this
is where you raise:
"1 understand that a number
of trial exhibits are being stored at
t he Court House ... To better assess M.
M | gaard's application, it would be
hel pful ...",
to get:
" some of the exhibits ...",
t he di agram photos, envel opes, vials, etcetera.
And at this time -- and you say some have been

sent to Dr. Ferris, next page, and:

"I am not certain if Dr.
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1 Ferris' unsuccessful attenpts to obtain
2 DNA rel ated only to his exam nation of
3 ‘clothing including the panties and
4 panty girdle of the victim or included
1025 5 some of the exhibits mentioned above.
6 ... describe the conditions ... stored."
7 So you woul d have gone to Fred Dehm as a resource
8 to say "tell nme what's happening with the
9 exhi bits, what condition are they in", and I
1025 10 t hink you used M. Dehm to contact M. Wlch to
11 contact Dr. Ferris to get the exhibits back; is
12 that fair?
13 A Yes.
14 Q Just back on M. Caldwell's file, did you ever
1025 15 request an entire copy of the prosecutor's file?
16 A No, | didn't.
17 Q Woul d there be a reason, or what would guide you
18 as to what information you would get fromthe
19 prosecutor's file?
1025 20 A The nature of the issues |I'm | ooking at, one of
21 the things, | did conme to Saskatoon on several
22 occasions and | did have access to the file and |
23 reviewed it. On a homcide file, it -- it -- they
24 can vary in terms of volume, and | knew that | was
1026 25 comng to Saskatoon at some point in time, and
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1 when | was here | examned it, and fromit | made

2 certain selections, and they were happy -- they

3 wer e kind enough to photocopy what | required.

4 Q And, when you reviewed the file, did you review it
1026 5 to find out whether there was information there

6 t hat m ght assist you in your investigation of the

7 grounds advanced by M. M| gaard?

8 A Yes. | also reviewed it and got a certain sense

9 of how the case went.
1026 10 Q Woul d you have reviewed the file with a view to

11 trying to identify whether anything other than

12 what grounds were raised in the application by M.

13 M | gaard m ght give rise, or give information to

14 pursue new grounds of a m scarriage of justice, or
1026 15 reflect on M. Caldwell's performnce?

16 A | was alive to that issue and | | ooked at the

17 material with that in m nd.

18 Q And so that if something did junmp out at you that

19 m ght suggest to you the basis of a m scarriage of
1027 20 justice, that's something you would have done

21 something with, is that correct?

22 A Yes.

23 Q And do you recall anything of that nature in your

24 review of the file?
1027 25 A No .
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1 Q Were you aware, in the course of your
2 investigation and in particular your dealings,
3 that at an earlier point M. Caldwell had made his
4 file available to a fell ow named Peter
1027 5 Carl yl e- Gordge; does that --
6 A The name is famliar, and | was advised that
7 certain journalists had requested, and had
8 obt ai ned, access to M. Caldwell's file.
9 Q Were you aware, m ddle of 1989, whether or not M.
1027 10 Asper or M. Wl ch had either nmade a request to
11 have access to the file or had had access to the
12 file directly?
13 A | wasn't aware. | wasn't aware of any access or
14 any request for access by either M. Wlch or M.
1028 15 Asper.
16 Q And | believe as well, and we'll see this a bit
17 | ater, that you did have access to the Saskatoon
18 City Police file; is that correct?
19 A That's correct.
1028 20 Q And, again, would you have gone through the entire
21 file or can you give us sone idea of what you
22 woul d have done with that file?
23 A Sonetinmes the material that reaches the Crown
24 doesn't represent the entirety of the
1028 25 investigative efforts that the police make in
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1 relation to a particular case, and it -- it is

2 sometimes very useful to see what else the police

3 uncovered that wasn't provided, or wasn't -- or

4 didn't find its way into the prosecution brief, so
1029 5 | took a | ook at that.

6 Q And, again, do you have any recollection of

7 anything -- let me just back up. I n review ng the

8 police file would it be fair to say that your

9 primary focus would be to |ook for information
1029 10 relating to the grounds raised?

11 A Yes.

12 Q And, apart from that, do you recall anything

13 comng to mnd, in |looking at the police file,

14 t hat caused you to think there m ght be other
1029 15 grounds that m ght give rise to a m scarriage of

16 justice?

17 A No. | became aware that the initial police theory

18 had nothing to do with David M| gaard and that the

19 initial police theory related to they were | ooking
1029 20 for a serial rapist.

21 Q And that's something you would have viewed on the

22 file on one of your initial reviews?

23 A Yes.

24 Q And woul d that have been 1989, or are you able to
1030 25 tell us when, would that have been when
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1 M . Pearson becane involved?

2 A No. "' m not sure, to be honest. It was certainly

3 before the conclusion of the first application,

4 but the exact date, |'m not certain.
1030 5 Q Okay. We'll go through and I'll show you some

6 ot her documents that m ght assist your recall.

7 A Okay.

8 Q But at some point, |ooking at the police files,

9 before the conclusion of the first application you
1030 10 became aware that the initial theory of the police

11 did not involve David M| gaard as a suspect but,

12 rather, a person who had commtted some earlier

13 rapes?

14 A Yes.
1030 15 Q And, again, would that -- what signal, if any,

16 woul d that give to you?

17 A Well one of the, one of the reasons for wrongful

18 conviction that has appeared in a nunber of

19 publications and articles on the subject is what's
1031 20 referred to as tunnel vision by the police, they

21 fix their attention on one individual and they

22 i gnore evidence excul patory and they ignore other

23 possibilities. When | |ook at a police file I'm

24 certainly alive to that, and what occurred in this
1031 25 particul ar case was quite the opposite, David

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32470
1 M | gaard was entirely off the radar until Al bert
2 Cadrain came to talk to the police in Saskatoon.
3 Q And so, based on your review of the police file,
4 your understandi ng was they were focused on the
1031 5 rapi st theory, perhaps, amongst others?
6 A Yeah. There were two or three theories that were
7 out there and were discussed in the material |
8 saw, and | -- that's -- that's what occurred to
9 nme.
1032 10 Q And so, again, that would be -- you'd be alive to
11 that issue, as to whether or not the police
12 initially identified David M| gaard as a suspect
13 and pursued that. \What about, we've also heard
14 some suggestion that once Albert Cadrain did come
1032 15 into the police station with that information,
16 t hat the suggesti on has been made that perhaps the
17 police had tunnel vision with respect to David
18 M | gaard after that point?
19 A | really can't comment on that, | -- in ny
1032 20 conversations with Albert Cadrain he indicated
21 t hat he wasn't believed initially and he was quite
22 carefully questioned.
23 Q Okay.
24 A And those are nmy words, not his, he was far nore
1032 25 colourful in his |anguage to ne.
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1 Q We have had the pleasure of hearing some of his

2 interviews, M. WIlliams. This is probably an

3 appropriate spot to break for the nmorning.

4 (Adj ourned at 10:33 a.m)
1057 5 (Reconvened at 10:57 a.m)

6 BY MR. HODSON:

7 Q M. WIliams, before the break we were talking

8 about the Saskatoon City Police file, and | think

9 you, on occasion, went to take a look at it. Do
1057 10 you recall being asked by M. Wl ch or M. Asper

11 to either arrange for themto have simlar access

12 as you to the file?

13 A No, | wasn't.

14 Q And, if you had, was that something that you woul d
1057 15 have undertaken to try to facilitate if asked?

16 A Yes.

17 Q And, based on your dealings with the city police,

18 is that sonething that you think may have been

19 | ooked upon favourably? |'m not asking you to
1057 20 speak on their behalf but, based on your dealings

21 with them is that something you think you would

22 have been able to achieve is an opportunity for

23 themto review the police file?

24 A Yes. In my dealings with them | received ful
1057 25 cooperation, or | received cooperation.
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1 Q If we can go to 333294. Here is a letter --
2 that's June 15th, 1989, is that, yes, that is --
3 that's June 15th, 1989 from David M | gaard, again
4 to the Mnister, and they talk here about a video
1058 5 and it appears that the video is being put
6 forward, or a proposed video was part of the
7 fam |y presentation; was that your understandi ng
8 that a video was going to be provided as well?
9 A Yes.
1058 10 Q A re-enactnment or sonmething of that nature?
11 A Yes.
12 Q And that would be different, a different ground or
13 different information, than what was in the
14 original application; is that right?
1058 15 A I --
16 Q Presumably it didn't refer to Deborah Hall, the
17 hotel incident, or the secretor issue; is that
18 fair?
19 A Yes.
1059 20 Q If we can go to the next page. And here M.
21 M | gaard:
22 "Anyway what do you think so far - has
23 your man done anything yet - | know that
24 may sound i mpatient but it has been
1059 25 awhile hasn't it? | honestly wi sh you
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1 well sir, I"'mjust tired of this place."
2 And again, we tal ked about this before, you said
3 t hat you woul d have your dealings with M. Asper.
4 Did you have concerns when -- presumably the
1059 5 M ni ster would have given this letter to you, is
6 that right, or you would have seen a copy of it?
7 A Yes.
8 Q Did you have concerns about what M. M| gaard was
9 saying in this letter, in other words expressing
1059 10 concern that he didn't know anythi ng was
11 happeni ng?
12 A At the time | wasn't overly concerned. | wasn't
13 aware of the level of communication between the
14 applicant and his counsel, it just seemed to ne
11.00 15 that there was some anxiety for a quick decision,
16 or for a decision.
17 "... what do you think so far ...",
18 | guess it should have raised some, sone alarm
19 bells, but --
11:00 20 Q And why do you say that?
21 A Wel | :
22 "... has your man done anything yet
23 L
24 by then | would have had the trial transcripts
11:00 25 for approximately a nonth and, having revi ewed
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1 t he application, probably would have had a fair
2 bit of the reading done.
3 Q And would you have communi cated, generally, what
4 you were doing to M. Asper do you think?
1100 5 A Yes, say "look, we're still review ng the
6 transcripts”, it would be no nore than that
7 because that's -- capsulizes what | was then
8 doi ng.
9 Q And we'll see some letters later on from M.
1101 10 M | gaard, as the file progresses, expressing
11 simlar concerns about "no one tells me what is
12 goi ng on, nothing's happening, why aren't you
13 telling nme what's going on", and |I'm summari zi ng;
14 do you recall letters of that nature being sent to
1100 15 M. Mlgaard fromthe Mnister fromtime to time?
16 A Yes.
17 Q And | think you've told us your |ines of
18 communi cation would be with M. Asper, and | take
19 it that, is it fair to say that you felt that you
11.01 20 wer e doing things and comuni cati ng what you were
21 doing to M. Asper?
22 A Yes.
23 Q And, again, at some point did you have concerns
24 that M. Ml gaard, based on his letters to the
11.01 25 M nister, may not either know or appreciate what
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it was you were doing and what was being

communi cated to his | awyer?

It certainly occurred to us that that may have --

t hat that was the case.

And, again, do you recall whether you took; would

you take steps to advise M. Asper, M. Wl ch,

woul d you - -

No, | mean that's the relationship between counsel

and the client, it's not for ne to i ntervene.

| would sinply relay to them "lookit, we're doing

what we can so, you know, please convey that t

your client", but that's as far as we could go.

And | think a bit later on we'll see that not
did M. Ml gaard express these concerns in |et

to the Mnister, he started to conment publicl

t hrough the nmedia, as did his nmother, as did M.

Asper, of a simlar nature, is that fair, that

Yes.

And what was your -- did you take issue with what
M. Ml gaard was portraying or Ms. Ml gaard was

portraying about the steps, if any, that you had

t aken?

Well | knew what | was doing, | was fully aware of

the effort that was going into it, however when

the press contacted us we would sinmply say
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1 "l ookit, we're in the mdst of a review', having
2 done this, that, and the other, and |eave it at
3 t hat .
4 In terms of specifically
1103 5 di scussing the case in the press, certainly
6 weren't authorized to do that, and would certainly
7 be, well, not frowned upon, but we couldn't do it.
8 Q And so -- and let nme take it, for exanple, where
9 the media has a report that attributes it to M.
11:03 10 Asper or M. Ml gaard or Ms. Ml gaard saying
11 "lookit, it's taken X nunmber of months, we don't
12 know what's happening"; are you telling us that
13 you would be constrained in saying to the nedia
14 "l ookit, I've read the transcripts, |1've retained
11.04 15 Pat Alain, |'ve arranged to interview Deborah
16 Hal | ", etcetera, etcetera?
17 A | wouldn't go into those details, we'd sinmply say
18 "l ookit, we're review ng the request, part of that
19 review would include a review of the trial and
11:04 20 appel l ate record, and we're investigating the
21 grounds that have been advanced", and that's as
22 much as we could go in w thout going into detail.
23 Because for exanple if | mentioned Pat Al ain, next
24 thing, a reporter would be on her doorstep.
11:.04 25 Q Ckay.
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1 A And with respect to Ms. Alain, she is a public
2 servant and public servants are expected to field
3 t hose types of things, but in the event that I
4 were to discuss elements of the case with a
1104 5 private citizen | certainly wouldn't want to visit
6 on that citizen a horde of reporters trying to get
7 an update --
8 Q And - -
9 A -- or a discussion of their particular involvement
11.05 10 in the file.
11 Q For the work that you were doing, sir, on the
12 file, did you see any need for the public to be
13 made aware, through the media, of the work that
14 you were doing?
11.05 15 A As time went on we certainly found that to be a
16 desirabl e goal, to communi cate, but we were
17 somewhat constrained in what we could say.
18 Q And was that a reaction to what was in the media
19 about you and the work you were doing?
11:05 20 A In part, and it also had to do with the provisions
21 of the Privacy Act which govern our activity.
22 Q Al right. But apart, apart from the fact that
23 concerns were raised on behalf of David M| gaard
24 in the media about not only the progress of your
11.05 25 wor k but the type of work, etcetera; apart from
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1 t hat would there be any reason for you, in the

2 course of doing the investigation for the

3 M nister, to want that to be made public in the

4 public domain, "here's what | am doing, here's why
1106 5 we're doing it", and keep the public informed

6 t hroughout ?

7 A Well it's a desirable goal, and while we would

8 trying to articulate in a general way what we were

9 doing, the story lines that were com ng out
1106 10 certainly didn't reflect the information we

11 provided to certain reporters.

12 Q Woul d there be any benefit for you in, for

13 exampl e, August of 1989 after you get Patricia

14 Alain's report, to issue a press release that says
1106 15 "serol ogi st raises doubts about Ferris report",

16 etcetera; would there be any desire, reason, that

17 you would want to do that?

18 A My M nister would be very unhappy with me if |

19 were to presume to disclose informati on desti ned
11:06 20 for her eyes before she had had a chance to review

21 it and make a decision on the application. It's

22 certainly premature, and it's certainly

23 presunmptuous, it's certainly not nmy role to

24 perform that function.
1107 25 Q And for exanple in the Deborah Hall exam nation,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32479

1 after your interview of her, again, would you have

2 seen any reason to issue a press release saying

3 "here's what Deborah Hall now says, what happened

4 in the notel room and what was said"?
1107 5 A The decision on the application is that of the

6 M ni ster of Justice. My role is to gather the

7 information, indicate and anal yse some of that

8 information, provide advice, and sit back and

9 await the decision of the M nister. It is not to
1107 10 publicly discuss individual aspects of the

11 investigation in the nmedia.

12 It's simlar to that of, in sone

13 respects, the police. The police are conducti ng

14 an investigation into an offence, their role is
11.07 15 not -- or their efforts would certainly be

16 hanpered if each of the investigative steps was

17 acconpanied by a full media barrage. For one

18 thing, it would certainly inform whether or not

19 anyone charged could get a fair trial in that
11.08 20 community or in any community, it's just not the

21 way we do things.

22 Q And the fact -- and I'l|l deal with this in nmore

23 detail later -- the fact that you did not think it

24 appropriate to be making public information that
11:.08 25 you gat hered, would it be fair to say that as your
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1 i nvestigation progressed information would appear

2 in the media attributed to either M. Asper or

3 Ms. MIlgaard or David M| gaard or M. Wbl ch where

4 you had information that differed significantly
1108 5 t han what was being portrayed in the media --

6 A Yes.

7 Q -- in relation to either a ground of the

8 application or the case?

9 A Yes.
11.08 10 Q And in those circunstances are you telling us

11 that, for the constraints you've nmentioned, you

12 not only felt it not appropriate but felt that you

13 were unable to go to the media and say "l ookit,

14 this is wong and here is why"?
11:09 15 A That's correct.

16 Q Okay.

17 A For example the Mnister's first letter of

18 February 27th, 1991, before sone of the personal

19 information in that could be released, it required
11:09 20 an application to the Privacy Conmm ssioner and

21 justification under one of the provisions of the

22 Privacy Act to permt the release of that

23 i nformation. It woul d be doubly enbarrassing for

24 t he departnment, given that the M nister of Justice
11.09 25 is also the M nister responsible for the Privacy
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1 Act, and to have her officials violating the act
2 that she is responsible for would i ndeed be, at
3 very best, enbarrassing.
4 Q And so | think you are saying there were sone
11:10 5 | egal constraints as well as policy constraints,
6 if I can call it that, would preclude you from
7 arguing the case in the media; is that a fair way
8 to put it?
9 A Yes.
11:10 10 Q And so | take it for the nost part, then, that you
11 woul d decline to do so?
12 A Yes.
13 Q And - -
14 A Until the case was -- until a decision was taken
1110 15 there was no comment, as far as | am aware, in
16 relation to the materials gathered and the
17 findings.
18 Q And then in your view, then, did you take issue
19 fromtime to time -- and I'll show you sonme
11:10 20 specifics as we go through -- with the accuracy of
21 the information that was being portrayed in the
22 medi a?
23 A Yes.
24 Q And did that fact cause you any concern, the fact
11:10 25 that, if I can call it, one side of the events,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32482
1 and not the opposing side or a different view,
2 bei ng presented; did that cause you concerns that
3 t he public was being informed about the case that
4 you were investigating wi thout hearing your side
1111 5 of it or what you had discovered in your
6 i nvestigation?
7 A Yes, it -- the public's view was being shaped by a
8 series of articles that didn't fully reflect the
9 facts as | knew them and | was unable to correct
1111 10 t hat perception wi thout violating, violating the
11 | aw as | understood it.
12 Q And did that become nore of an issue after the
13 first application was rejected in the sense that
14 there may have been, in the public domain, a
1111 15 different view of the relevant facts and grounds
16 t han what you had uncovered in your investigation?
17 A Yes.
18 Q And so maybe a different -- 1'Il come back to that
19 | ater when we get to that part. If we can go to
11:12 20 333496. This is the letter back from M. Cal dwell
21 to you obtaining copies of the two letters to the
22 parol e board, and |I think you told us that this
23 you were getting because M. Caldwell told you
24 t hey provided a good sunmary of the Crown theory;
25 is that right?
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1 A A synopsis of the case, and | hoped to get, from
2 that, the Crown theory, yes.
3 Q And then if we can go to 006840. | think this is
4 the June 14th letter where M. Cal dwell says:
1112 5 "While the facts are set out
6 at length and in detail in the judgenment
7 of Chief Justice Culliton mentioned
8 above, | will set them out briefly here
9 for your information."
1113 10 And it then goes on for a few pages, you can go
11 to the next page. And, again, would that be
12 sonmet hi ng, again, that -- tell us, what
13 significance or what weight or what did you use
14 this docunment for in your work?
1113 15 A It just helps put the -- it helps to crystalize 13
16 or 1,400 pages of transcript. It just gives me an
17 idea, a short summary in advance of a nore
18 detailed ook at it, what the prosecutor viewed as
19 the significant facts --
1113 20 Q Now t he - -
21 A -- leading --
22 Q "' m sorry.
23 A -- leading to the conviction.
24 Q Now there's nmention here, in the synopsis, about
1113 25 -- and, again, | think M. Caldwell puts this
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1 forward as the facts -- that it tal ks about Nichol

2 John's -- yeah, Nichol -- let nme back up. It

3 tal ks about:

4 "M | gaard then confronted Mss Ml ler,
1114 5 grabbed her, grabbed at her purse, and

6 pulled a knife on her, taking her down

7 an adjacent alley ... Nichol John

8 observed this episode, and ran away,

9
11:14 10 And | think what we heard from M. Cal dwel |

11 before the Inquiry that that would have been

12 information taken from her statenment, but that

13 did not get adopted before the Court, and again

14 |'m-- did you put any significance on this
1114 15 recitation here?

16 A No. Ot her than, you know, it was a narrative, and

17 the facts at trial is the evidence of the

18 wi t nesses subject to exam nation and

19 Cross-exam nation. This is his perception of it,
11:14 20 and at the time it was useful, but | didn't rely

21 on that as supporting one version or another

22 version of the facts because, by then, | had the

23 trial transcript.

24 Q If we can go to the next page. Again, appreciate
11:14 25 this letter was to the parole board, it also talks
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about -- M. Caldwell expresses some coments
about :
"I n preparing this case,
had the privilege of reading M| gaard's
entire psychiatric history, which, as it
happened, was very well docunmented since
his early youth. He had been in
constant trouble since kindergarten
days, and the file even contains
predictions by social workers who had
exam ned M| gaard, that he would one day
kill sonebody."
Did you recall whether you would have put --
given any consideration to this information?
No. That letter was drafted or for the parole
board, not for us, that had nothing to do with
what | was about.
And if we can go to 006833, | think this, just for
the record, is the second letter to the Parole
Board that he sent along to you; is that right?
Yes.
And then if we can go to 332495, your letter to
M . Caldwell June 26, 1989:
"Thank you for your recent letter and

t he enclosed |letters addressed to the
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1 Nati onal Parole Board. The earlier of
2 the two letters is a concise synopsis of
3 the facts of this matter, and discl oses
4 what was the Crown's theory of the
11:16 5 case. "
6 And again, | think you told us that's what you
7 were relying upon that docunent for?
8 A Yes.
9 Q Go to 001554, and this is June 29th, '"89, this is
11:16 10 a letter from M. Dehmto you referring to a
11 t el ephone conversation and sending the wtness
12 statement form of Ute Frank and exhi bit number 4,
13 book of photographs, and it appears that you would
14 have asked for that from M. Dehm is that
1117 15 correct?
16 A Yes.
17 Q The photographs, do you know what you woul d have
18 requested those for?
19 A The photographs, as | recall, was -- | believe
11:17 20 they represented some of the exhibits tendered at
21 trial just to assist nme in understanding the scene
22 itself. You can try and visualize the scene from
23 reading the transcripts, but the picture certainly
24 is the better.
1117 25 Q Woul d the issue of -- would these photographs have
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1 assisted in your review of the issue of

2 contam nation raised in Dr. Ferris' report,

3 contam nation of the scene?

4 A Yes. It was significant because it showed the
1117 5 body, it showed the condition of the snow around

6 t he body. It also showed, or it provided, as |

7 recall, there was some shots of the roadway and

8 sonme shots of places in which certain itenms were

9 recover ed.
1118 10 Q Now let's talk about the statenment of Ute Frank,

11 and we know that Ute Frank was in the notel room

12 during the nmotel roomincident and had given a

13 statement to the police but was not called at the

14 trial. Do you recall the circumstances about how
1118 15 you became aware that she had given a statenment

16 and what pronmpted you to get the statenent?

17 A | believe that Ute Frank's name was mentioned by

18 one of the witnesses, either Lapchuk or Mel nyk, as

19 bei ng one of the persons present when they say
11:18 20 that David M| gaard reenacted something on the

21 bed. She didn't appear as a witness at trial and

22 | think |I questioned M. Caldwell as to why not

23 and | earned that there had been a statenent. I

24 believe | |earned also that he had provided a copy
11:19 25 of the statement to M. Tallis and | requested a

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32488

1 copy of the statement to see the extent to which

2 it would -- | wanted to see whether or not it

3 confirmed what Lapchuk and Mel nyk said or

4 detracted fromit. It was part -- | mean, she was
1119 5 a witness to the event that was one of the grounds

6 for the application.

7 Q So reading the transcript you see the evidence of

8 Mel nyk and Lapchuk, | think both of whom indicate,

9 or one of them anyway, that also in the room was
11:19 10 Ute Frank and Deborah Hall; correct?

11 A Yes.

12 Q And so you've got the affidavit of Deborah Hal

13 that also says Ute Frank was in the room Wuld

14 one of the reasons you go to M. Caldwell is to
1120 15 say how conme Ute Frank wasn't called and give ne

16 t he background so that | can figure out where Ute

17 Frank fits into the ground raised with respect to

18 Deborah Hall; is that a fair sumary?

19 A Yes.
1120 20 Q And so then you got the statements and would it be

21 fair to say that this would be as part of your

22 investigation of the Deborah Hall ground?

23 A Yes.

24 Q And if we can go to 277583, this is a copy of the
1120 25 statement, it's one page, we've been through it on
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1 a nunber of occasions, | think she says here:
2 "I was quite stoned & | sonetimes wasn't
3 aware of what was going on around ne. I
4 al so was hallucinating quite a bit. I
1121 5 recall asking hopy if he killed that
6 nurse they were tal king about and he
7 just | ooked at me and smled oddly."
8 Agai n, do you have a recollection about, when you
9 got the statement, about what significance if any
1121 10 you drew from just the statement?
11 A It appeared to be neutral, it didn't -- it was
12 clear on the basis of that statement that there
13 was some di scussion about the killing in
14 Saskatoon. The statenent, however, neither
1121 15 confirmed in any way Mel nyk and Lapchuk's
16 testinony, nor did it seemto contradict what
17 Deborah Hall had said, it just seemed to discuss
18 anot her incident that took place that evening.
19 There's no mention in it about pillows or
1122 20 anything, it's just -- it may have been a
21 continuation, it may have been totally unrel ated,
22 but it had to do with the subject of the killing
23 of the nurse in Saskatoon.
24 Q Do you recall asking M. Caldwell why he didn't
1122 25 call her as a witness at trial?
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| may have, | probably did, but | believe that,
you know, based on her statenment, it doesn't

really assist.

What M. Caldwell told the Inquiry is that when he

interviewed Ute Frank she became quite upset and |

think ran out and | think was a bit incoherent

t hat that was his reason for not calling her.

you recall anything of that nature being -- M.

Cal dwell telling you that?

Now t hat you've brought it to ny attention, yes.
And so, and I'Ill get to M. Tallis later, | think

you brought, you inquired -- | think M. Caldwell

al so said that he gave the statement of Ms. Fr
to M. Tallis?

Yes. In my discussion with M. Tallis, he

i ndicated to me that he had interviewed Ms. Fr
and based on the information he expected that

could provide, he didn't feel that calling her
woul d assist his client.

And we'll deal with that in a bit nore detail

| ater, but would it be correct to say that in

investigating the ground brought forward, that

Deborah Hall says Mel nyk and Lapchuk |ied about
what they wi tnessed in the notel room that to the

extent that Ute Frank, what she observed in the
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1 mot el room woul d be relevant to your consideration
2 of the Deborah Hall versus Mel nyk/Lapchuk as
3 opposed to who was |ying and who was telling the
4 truth; is that fair?
1123 5 A Yes, that's fair.
6 Q So getting the statement would be one of the early
7 steps in going down that path?
8 A Yes.
9 Q Now i f we can just turn our attention to Dr.
1123 10 Ferris' report. | think if we call up 112334 and
11 go to page 335, go to the next page, please, and
12 this is a report from Patricia Alain to you dated
13 August 8th, 1989; is that correct?
14 A It is.
1125 15 Q And she tal ks about:
16 "After reviewing the transcripts,
17 comments of Dr. Ferris, --"
18 Etcetera. Are you able to tell us when you would
19 have engaged her? Presumably prior to August 8th
11:25 20 of ' 89.
21 A Yes. "' m not certain of the precise date, sir.
22 i magi ne probably within a month or two nonths
23 previous to that.
24 Q Okay.
1125 25 A And the |ikelihood is | would have contacted Barry
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Gaudette who was the head of the |ab and woul d
have asked him, would have funnel ed the request

t hrough Barry Gaudette.

And Barry Gaudette was -- what was his position at

the time?

| think he was -- he was the head of the |ab, the
adm ni strator. | "' m not certain what his title
was, but --

That was the RCMP | ab?
That's the RCMP |lab in Ottawa. Whet her | required
assistance with respect to DNA or serol ogy or any
of those types of services, as the chief
adm ni strator that request was funneled through
him or channeled through him
And he would have then identified Patricia Alain
as the appropriate person to provide you with the
advice; i1s that right?
Yes.
And it says:
"After reviewing the transcripts,
comments of Dr. Ferris, the subm ssions
by M. Wl ch and S/ Sgt. Paynter's | ab
reports, | make the follow ng coments."”
Are you able to tell us what -- presumably

transcripts are the trial transcripts; is that
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1 right?

2 A Yes.

3 Q And do you recall, what would you have sent

4 Patricia Alain in order for her to prepare this
1126 5 revi ew?

6 A The exam nation-in-chief and cross-exam nation of

7 Staff Sergeant Paynter.

8 Q And what about Dr. Enson, some of the other

9 wi t nesses, do you recall if that would have been
11:27 10 sent ?

11 A Certainly to the extent that they were required,

12 yes, the pathologist's report, the testinony of

13 t he pat hol ogi st.

14 Q And again, would you have gone through the record
1127 15 to identify what you felt Patricia Alain would

16 need then?

17 A Yes, and she would also amplify and she says | ook,

18 | need this as well. For exanple, it seemed to nme

19 that the evidence of the ident, in terns of what
1127 20 was picked up and where it was picked up, was also

21 transmtted to her because she needed to get the

22 evidence fromthe time of retrieval to the time of

23 its assessment or investigation.

24 Q And so that may have been M. Penkala or M.
1127 25 Kleiv's evidence | believe, | think touched on
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1 t hat ?
2 A Yes. You may call this confabulation, but that
3 woul d have been the types of evidence that | would
4 send to her because she needed to get the ful
1128 5 pi cture and those were the individuals involved in
6 the collection, retrieval and exam nation of the
7 evi dence.
8 Q And then as well, comments of Dr. Ferris,
9 presumably that would be his report; is that
1128 10 correct?
11 A Yes.
12 Q The subm ssions by M. Wl ch, that would be his
13 application?
14 A Yes.
1128 15 Q And Staff Sergeant Paynter's |ab reports, those
16 woul d be the | ab reports that M. Wblch sent you
17 on May 8th, '"89; is that correct?
18 A Yes.
19 Q Now, what was it that you asked Patricia Alain to
1128 20 do, what were her instructions?
21 A Well, we had this report and | would sinmply say
22 | ookit, please review the report and provide ne
23 with your comments with respect to the issues
24 rai sed, sinple |Iike that.
1128 25 Q And prior to getting her report, did you have --
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1 tell us what type of understanding you had of the
2 issues raised in Dr. Ferris' report?
3 A Dr. Ferris -- the thrust of the subm ssion with
4 respect to Dr. Ferris' report was this, David
1129 5 M | gaard, on the basis of Sergeant Paynter's
6 findings, was a non-secretor, the sample tested
7 out as showing that it was donated by a secretor.
8 The Crown's initial theory that despite the fact
9 that M| gaard was a non-secretor, you could -- he
1129 10 could still have been the donor because there was
11 perhaps blood in it, in that sanple; thus, that
12 would I'ink himas the donor to the sanple, that
13 would Iink himto the offence. Dr. Ferris sinply
14 said lookit, the amount of blood in there was
11:30 15 insufficient to provide enough antigens given the
16 col our; therefore, whoever donated that had to
17 have been a secretor. Since David M| gaard was
18 not a secretor, David M| gaard could not have
19 donated it and since the Crown's theory was that
11:30 20 t he donor was also the killer, that excluded David
21 M | gaard.
22 Q Okay. Now, can you tell us then what was your
23 under st andi ng of what Patricia Alain reported in
24 this report?
1130 25 A Well, Patricia Alain, and I must confess, |
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haven't read the report in detail in quite some
time.
Per haps we can do it this way. In this report |

think there were some further discussions in
reports, maybe let's start off with you tellin

what was your understandi ng of the upshot of

g us

what ever review you had done with respect to Dr.

Ferris' report and then we'll conme back to thi
specific report.

Okay. | start fromthe basis that Dr. Ferris'
report was advanced to signal that the trial |
and jury didn't understand the inmpact of the
forensic evidence led at trial in relation to

serol ogy, that had they properly understood it

S

udge

t he

t here woul d have been no doubt of its inmpact and

t hat there would have been an acquittal, that
one aspect of Dr. Ferris' report.

The ot her aspect was a criti
of the forensic evidence in the sense that he
| ookit, it should not have been tendered in th

first place because there was evidence of

was

ci sm
said

e

contam nation, but notwi thstanding that, assum ng

that these facts were made out at trial, then
had to exclude him

Based on what | subsequently
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1 | earned and the reviews by Ms. Alain and a review
2 of the transcript, what emerged was that no
3 concl usions could be drawn about the secretor
4 status of the donor because of the prospect of
1132 5 contam nation and that prospect was so high that
6 t he evidence neither incul pated nor excul pated
7 David M| gaard, it was evidence that was put
8 before the jury, but its probative value in terns
9 of linking himto the scene or excluding him was
11:33 10 nil and Patricia Alain essentially said that, and
11 to the extent that she said that, she pointed out
12 that Dr. Ferris' conclusion that forensic evidence
13 excul pated David M | gaard was based on an
14 i ncorrect assunption or appreciation of the facts
11:33 15 that were led at trial.
16 Q And that would be, number 1, contam nation?
17 A Yes.
18 Q And, number 2, that David Ml gaard is a
19 non-secretor?
11:33 20 A Yes, and she, | think she also commented on the
21 testing methodol ogy that was used to determ ne
22 David M| gaard's status.
23 Q And so is the bottom line, that based on Patricia
24 Alain's report, tell me, what was your concl usion
1134 25 reached with respect to the significance of Dr.
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1 Ferris' report with respect to the application
2 under Section 6907?
3 A It had -- Dr. Ferris' report, conclusion that it
4 excul pated David M| gaard was based on an
1134 5 i ncorrect factual assunption and therefore it had
6 little if any value in terms of determ ning, or in
7 terms of having an inpact on the Section 690
8 application.
9 Q And then let's just go back, you talk about the
11:34 10 Crown theory, | think what Dr. Ferris also said,
11 that it could not, the semen was not |inked or
12 could not link David Ml gaard to the crime and |
13 think it was put forward as well, not only the
14 position was it proves David Ml gaard's innocence,
11:34 15 but I think |later on or at sonme point there was
16 also a corollary argunent that it at |east knocks
17 out the semen as being linked to David M | gaard.
18 Can you tell us how you dealt with that and, in
19 particul ar, your understanding of the Crown theory
11:35 20 at the end of the case?
21 A At the end of the case the Crown didn't advance
22 t he argument that the semen was |inked to David
23 M | gaard, that's how | understood their position
24 to be.
11:35 25 Q And so if we focus simply on that part of Ferris’
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1 opi nion that says the semen can't be linked to
2 David M | gaard because it's contam nated, would
3 t hat be new and significant information that was
4 not before the jury that would be a ground capable
1135 5 of giving rise to a remedy under Section 690?
6 A No, it wasn't new and significant because in the
7 guestioning of Staff Sergeant Paynter | think that
8 the trial judge elicited from Staff Sergeant
9 Paynter that the prospect of contam nati on was
11:35 10 such that very little if anything could be made of
11 it.
12 Q So | think --
13 A So that was squarely before the jury at the tinme
14 of trial.
11:36 15 Q And | think the primary focus, at least in the
16 written materials of Dr. Ferris' opinion, is that
17 it proves David Ml gaard is innocent, and | think
18 again you've told us that you concluded that was
19 just wrong?
11:36 20 A Yes. | didn't conclude that, the evidence just
21 established that.
22 Q Yeah. Your conclusion, that based on the
23 evidence, that Dr. Ferris' opinion was based on
24 incorrect assunptions and therefore of little or
1136 25 no val ue?
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1 A Yes, and | should add that that followed ny
2 di scussions with Dr. Ferris when | put to him
3 certain assunmptions of fact.
4 Q And so | think that was in June of '90 that you
1136 5 tal ked to him?
6 A Yes.
7 Q And did he agree with your assessnent at that
8 time?
9 A Yes.
11:36 10 Q Is it fair to say that prior to talking to Dr.
11 Ferris, based on the advice you got from Patricia
12 Al ain, that you reached the conclusion wthout
13 talking to him is that fair?
14 A Yes.
11:37 15 Q Did you -- is there a reason you didn't go back to
16 Dr. Ferris before June of 1990? In other words,
17 once Patricia Alain gave you this report, is it
18 fair to say that after you digested this, that you
19 woul d have reached the conclusion that the Dr.
11:37 20 Ferris report is of little or no value as a ground
21 under Section 690; is that fair?
22 A Yes.
23 Q And you did so without having talked to Dr.
24 Ferris; correct?
11:37 25 A Yes.
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1 Q And did you see a need -- in light of what
2 Patricia Alain told you, did you see a need to go
3 to Dr. Ferris before you sort of reached your
4 concl usion?
11:37 5 A No, | didn't.
6 Q And why not ?
7 A It's consistent with ny role in that | would
8 report up to the mnister and materials collected
9 woul d form the basis of a report and then she
11:38 10 woul d, the mnister would decide. That did
11 change, it did change and that change occurred as
12 a result of another devel opment and that was the
13 publication of Dr. Markesteyn's report.
14 Q And we'll get to that a bit later, but | think
11:38 15 when that became public, that prompted you to go
16 and talk to Dr. Markesteyn, Dr. Ferris and Dr.
17 Merry?
18 A Yes.
19 Q But as | understand your evidence, that you did
11:38 20 not feel it necessary, in |light of what Patricia
21 Alain told you and in |light of your review of Dr.
22 Ferris' report, to talk to Dr. Ferris before you
23 had reached your conclusion with respect to the
24 merits of his evidence?
11:38 25 A Correct, but in light of what was publicly
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1 di ssem nated around Dr. Markesteyn's report which

2 essentially said, | think the conclusion was that

3 the material was not of human origin, and that was

4 wi dely dissem nated, | thought in fairness to Dr.
1139 5 Ferris | should bring that to his attention and

6 have him comment on it and also put to himcertain

7 ot her aspects as well.

8 Q Okay. And is it correct to say that in the

9 Oct ober 1, 1990 neeting, your conclusions with
11:39 10 respect to Dr. Ferris' report, would that have

11 been shared with counsel for David M| gaard?

12 A My concl usi ons woul dn't have been, but Patricia

13 Alain's report | think was there.

14 Q So the information provided -- this menorandum
11:39 15 woul d have been provided to them 1is that right?

16 A Yes, | believe so.

17 Q So we'll just go through parts of this, and |

18 t hi nk again we've been through this, | think

19 actually we've been through this meno before so |
11:40 20 won't go through all of it in detail, but

21 certainly one of the issues identified is

22 contam nation due to a bacterial soil or another

23 environmental source, and | think what the

24 evidence we've heard from and seen from ot her
11:40 25 wi tnesses is that certain |eafy vegetables or
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1 | eat her, there's certain things that could mmc

2 "A" antigens and if the sample was contam nat ed

3 and showed of having "A" antigens, it would have

4 been as a result of something other than the
1140 5 donor; is that right?

6 A Yes.

7 Q And then as well there's a discussion here about

8 the secretor test and what was your -- was it your

9 understanding that the test performed in 1969 to
11:40 10 determ ne that David M| gaard was a secretor or

11 not, that that test was not reliable?

12 A Yes, that was my understandi ng.

13 Q Did you -- what were your thoughts on a couple of

14 matters, about, number 1, well, why didn't they
1141 15 confirm his secretor test? | think Dr. Ferris --

16 | don't think in Dr. Ferris' report, there's no

17 mention about the reliability of the secretor

18 test, he assumes, and | think Dr. Ferris' evidence

19 is that he would have raised that with I think
11:41 20 either M. Asper or M. Wl ch. Did you, when you

21 | earned of this information from Patricia Al ain,

22 say why didn't they confirm his secretor test?

23 A It may have crossed my mnd, but in the overall

24 scheme of things, David Ml gaard's secretor status
11:41 25 was a non-issue at trial in that on the basis of
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1 t he evidence before the court, let's take the
2 evidence at its highest and assume that he's a
3 non-secretor, whether in the |light of the
4 contam nation that's present, since it neither
1142 5 i ncul pated nor excul pated him it could have very
6 little bearing on the outcome of the verdict, and
7 yes, in hindsight it would have been preferable
8 and it certainly would have been -- it would have
9 closed off this avenue to have had or insisted
11:42 10 that a new test be conducted on David M| gaard to
11 determ ne his secretor status, but | believe that
12 didn't happen until after the results of the
13 first, and --
14 Q Just on that point, is it correct to say that if
11:42 15 in 1989 you had done a secretor test and confirmed
16 that David M| gaard was a non-secretor, would it
17 have changed your view of the value of Dr. Ferris'
18 report?
19 A No.
11:42 20 Q If it would have shown, as was shown | ater, that
21 he was a secretor, would that have had any i npact
22 on your --
23 A No, because once you introduce contam nation, it's
24 contam nated, so even if he didn't do it, it would
11:43 25 still show up as an "A". If he did do it, it
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1 woul d show up as an "A". | think the strongest
2 case woul d have been if the secretor test showed
3 he was a non-secretor, it still wouldn't have had
4 an i npact because of the fact of contam nation
1143 5 ei ther way.
6 Q What about the subm ssion that was made, and |I'm
7 not sure if it was made in the materials or that |
8 heard from M. Asper at this Inquiry, maybe a
9 conmbi nation of the two, that if it had no
11:43 10 probative value, it was still before the jury and
11 the jury nmust have been confused by it and the
12 jury must have thought that the semen was |inked
13 to David M | gaard because otherw se why woul d that
14 be in his evidence, and did you hear an argunent
11:44 15 of that nature being made at sone point or did you
16 consi der that as a position?
17 A | heard a subm ssion like it. In my view it's
18 specul ative, it's Monday norning quarterbacking.
19 At the time that the evidence went in, there was
11:44 20 an expectation that it would be probative. | t
21 turned out not to be.
22 Q We heard from M. -- sorry to interrupt. We heard
23 from M. Tallis that he wanted the evidence in
24 because | think he thought it was excul patory up
11:44 25 until Chief Justice Bence asked a question about
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1 the identity of the donor being a secretor or

2 non-secretor?

3 A Yes.

4 Q And | think from M. Tallis' point of view, he
1144 5 wanted it in his evidence?

6 A It certainly would have been -- it was a good

7 basis upon which to |launch a defence, it couldn't

8 be nmy guy because the science excludes him

9 Q And was it your understanding then that the
11:45 10 contam nation or the prospect of contam nation

11 precluded either side fromrelying upon the

12 sanpl e?

13 A Yes.

14 Q And the fact that the jury may or may not have
11:45 15 been confused by this is a matter that was before

16 the court and not a new matter; is that fair?

17 A Correct. The trial judge instructed the jury.

18 ' m not certain, | don't believe it was mentioned

19 in the charge.
11:45 20 Q | think you are right on that, there's nothing in

21 t he charge. Bot h counsel referred to it in their

22 cl osing address, but it was not in the charge to

23 the jury.

24 Now, and | think is it correct
11:45 25 to say that whether it was this report of August
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1 8th, '89 or at some point shortly after that, is
2 t hat when you woul d have reached your concl usion
3 or your thinking that, lookit, this ground does
4 not have -- based on your information -- does not
1146 5 have any merit or nuch merit?
6 A That's correct.
7 Q And you may have touched on this in a nmore general
8 way, but did you consider advising M. Asper of
9 this?
11:46 10 A | didn't consider advising himof it. This is
11 material that | was duty-bound to bring to the
12 attention of the M nister. M. Asper, M. Wl ch,
13 they had made their inquiries, they had made their
14 assessment of the file and they had brought this
11:46 15 forward as their ground. My job was to make the
16 necessary inquiries and provide a report to the
17 M ni ster. It would be inappropriate for ne to
18 pre-judge how the M nister would receive this
19 i nformation.
11:47 20 Q Did you at some point -- and, again, prior to the
21 Oct ober 1, 1990 meeting where | think this report
22 was shared with them -- did you at any point
23 observe or conme to the conclusion that either M.
24 Asper or M. Wl ch my have been aware of sonme
11:47 25 problems or defects in Dr. Ferris' concl usions,
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1 and based on your discussions with them or
2 anything --
3 A Yeah.
4 Q -- did you come to realize that they maybe knew,
11:47 5 the same way you knew, that there were problens
6 with the Ferris report?
7 A Well, there was some signal that the Ferris report
8 may not be as strong as it needed to be, because
9 in June of 1990 Dr. Markesteyn was engaged to
11:47 10 provide an opinion on the same subject and, |
11 mean, how many experts is enough. If Dr. Ferris
12 was right then why would you need Dr. Markesteyn.
13 Dr. Markesteyn's evidence was, | think, submtted
14 to shore it up.
11:48 15 Q Now | think what M. Asper said is that -- and
16 we'll see some newspaper articles a few nonths
17 |ater, in fact even a few years | ater, where he
18 continues to publicly state that the Dr. Ferris
19 report proves innocence, and that | think his
11:48 20 evi dence was that if -- it would have been nice,
21 once you reached your conclusion, to let him know
22 so that they could maybe focus el sewhere, or words
23 to that effect; and then how do you respond to
24 t hat suggestion?
11:48 25 A Bet ween 1986 and 1988 the applicants had an
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1 opportunity to canvass the material and to provide
2 to the Mnister what they saw were the grounds to
3 support the application for that.
4 Q The contam nation issue, is it fair to say that
1149 5 that was in Dr. Ferris' report?
6 A The contam nation issue was in Dr. Ferris' report,
7 t he contam nation issue was squarely before -- in
8 the trial transcript, it's counsel's duty to read
9 it, it's my duty to read it, to understand it, and
11:49 10 to get the necessary help to get the Mnister to
11 understand it accurately. This isn't, you know,
12 "if you mss on this tell me so | can go find
13 sonmet hing el se". No. At -- when you make that
14 application the assunmption is you' ve done your
11:49 15 research, you've identified the things that are
16 wrong, and you bring it to the Mnister's
17 attention for consideration and a decision. This
18 isn'"t -- it's not a game of ping-pong, it's you
19 make your subm ssion, you put your best foot
1150 20 forward, if you need our help to bolster the, any
21 of the information around it, and you ask,
22 certainly we'll provide it. If there is something
23 t hat comes up that you haven't thought about we
24 may come back to you and say "well have you
1150 25 t hought about this, what about this", umm --
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1 Q Woul d a concern -- and again, you touched on this
2 more generally earlier -- but if you would have
3 gone to M. Asper and said "lookit, Dr. Ferris'
4 opinion is of no value", were you concerned that
1150 5 you m ght later be met with an argument that you
6 had prejudged or were biased?
7 A Correct. It's not my -- that's not ny call.
8 Q So is the bottomline that, to the extent that
9 there may have been problens with the expert
1150 10 engaged by David M | gaard's counsel, in your view
11 it was their responsibility to determ ne the
12 credibility of that evidence and identify if there
13 were any problems with it?
14 A Yes.
1150 15 Q And that to the extent that you determ ned
16 credibility and identified problems with it, you
17 did so for your client, the Mnister of Justice?
18 A That's correct.
19 Q s that a fair sumary?
11:50 20 A Yes.
21 Q If we can go to 010056, please. This is a letter
22 from-- the Mnister, Doug Lewis, from David
23 Asper, and | can't recall, just as far as
24 communi cations directly to the M nister rather
1151 25 than to you, was that anything unusual or was
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t here anything inappropriate, in your view, about
t hat ?

No.

And you didn't view that as being M. Asper going
over your head to the Mnister? Did it matter who
he addressed it to?

From ny vantage point, it didn't. Certainly, when
letters went to the Mnister, my take on it was
that this was an opportunity to highlight, to
bring it to the Mnister's attention, the fact
that there is this ongoing matter, and possibly
the Mnister's office may make sone inquiries of
us to find out where it is, and to move us al ong.
So mght the -- did you perceive it as an attenpt,
perhaps, to try and put some pressure on you in
your dealing with the matter?

Yes, but that's -- that -- that's within the

rul es.

So you didn't take any objection to the fact that
this letter went to the M nister?

No.

And it talks -- if we can scroll down -- and it
tal ks about the May 8th letter. Actually, if |
could just get the first two paragraphs, please.

The May 8th, '89 letter would be the letter that
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1 sent in the trial transcripts and the |ab reports,
2 it says further to that letter and:
3 "... discussions between M. Asper of
4 our office and M. WIIlianms of your
1152 5 office, we enclose herewith the
6 Af fidavit of David Ml gaard wth
7 Exhi bits appended thereto.™
8 Now t hat affidavit was sworn in November of 1986;
9 are you aware or do you recall the circunmstances,
1153 10 or why it was sent in August of '89 and not wth
11 the first application, or how that came about?
12 A No, I'm not aware of the circunmstances. Maybe it
13 was oversight that | -- maybe it was a part of the
14 famly's subm ssion, | don't know.
1153 15 Q Would it -- would there be a situation where you
16 m ght go back to M. Asper and say "lookit, we
17 didn't get any evidence from David M | gaard saying
18 he didn't do it, we need that"?
19 A No.
11:53 20 Q Yeah.
21 A | wouldn't say that, no.
22 Q And so is it your evidence that the sending-in of
23 the affidavit of David Mlgaard is a matter that
24 M . Asper, the fact that it wasn't sent in
1153 25 initially and was sent in at this time would be
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1 his affairs as opposed to anything that you woul d

2 have said or done or asked for?

3 A Correct.

4 Q And then he says:
1154 5 "It has also come to our

6 attention that there may have been

7 reports of an individual harassing or

8 accosting nurses in the vicinity where

9 Gail MIler was nurdered in the days or
1154 10 weeks preceding the nurder. Qur

11 information comes from Ms. Sandra

12 Bartlett who is a researcher for C.B.C.

13 in Regina. She indicated that she had

14 reviewed the file of M. Caldwell who of
1154 15 course was the prosecutor in this case.

16 Ms. Bartlett advises that she saw in the

17 file either newspaper clippings or

18 police incident reports show ng that

19 various other nurses had been accosted.
1154 20 | ndeed, our information is that another

21 nurse had actually been accosted by a

22 kni fe-w el ding person but that the

23 attack was interupted when the nurses

24 boyfriend arrive on the scene. The
11:54 25 assail ant apparently fled without
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further incident."

Prior to this letter were you aware of any

information of this nature, do you recall, was

this new information that you got?

| was aware that there were some, that there had

been sonme inquiries on the file or there was sonme

i nformati on about other things on the file, but -

Which file, the prosecutor's file?

Either the -- yes, | believe so.

And if we can just scroll down, next paragraph:

"We have attenmpted to | ocate

this information by review ng the
Saskat oon Star - Phoenix in the time
period including the weeks preceding the
murder of Gail Mller. Unfortunately,
we are either mssing the itens as
reported or they may not have been
reported at all. In any event, we would
very much appreciate your making
enquiries as to information that the
prosecutor m ght have had invol ving
attacks or related incidents involving
nurses."

And, again, did you understand that to be a

request by M. Asper to you to go |ook at M.
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1 Caldwell's file for this information?
2 A Yes, or to cause an inquiry to be made.
3 Q And, again, did you have any difficulty with this
4 type of request?
1155 5 A No, | believe |I acquiesced, and | think |I asked --
6 Q Yeah, there's sonme correspondence |I'l|l take you to
7 - -
8 A Yeah.
9 Q -- where you did ask M. Cal dwell.
11:56 10 A Yeah.
11 Q But, again, this type of inquiry, as far as your
12 role as investigator, you had no difficulty in
13 followi ng up on this?
14 A Yup.
1156 15 Q And this would be a new ground, a new issue, IS
16 that fair?
17 A Potentially, yes, it's another aspect of it, but
18 the applicant is entitled to raise it, so --
19 Q And you hadn't, | take it at this point you were
1156 20 quite prepared to go take a |look for it as opposed
21 to saying "well you go get the file, you go talk
22 to M. Caldwell, and you get your information"?
23 A | was prepared to |look for it.
24 Q And then the next paragraph:
1156 25 "Finally, M. Asper and M.
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WIlliams were recently discussing the
statement provided to the police by
Ms. Ute Frank. This is a statenment
given by a witness who was never call ed
at the trial but which refutes evidence
given at trial to the effect that
M | gaard re-enacted the killing some
mont hs afterward in a motel roomin
Regi na. One would think that this
statement combined with the Affidavit of
Deborah Hall that was filed with our
original application would tend to
seriously draw into question the
veracity ...",
and don't go to the next page, I'll just read the
end of the sentence:
" of the evidence that was given at
trial."
And can you tell nme, what was your reaction to
this statement about the Ute Frank statenment and
the comments made by M. Asper?
That was his argument. That was not my take on
Ute Frank's statement. The suggestion that it

refutes the trial evidence that M| gaard

re-enacted the killing, | thought, was a
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1 subm ssion, it's an advocate's subm ssion, but it

2 ignored the fact that it -- that Ute Frank's

3 statement did not directly address the conmments of

4 Mel nyk and Lapchuk, it did not even seemto
1158 5 address the same incident or, if it did, it

6 addressed anot her aspect of it.

7 Q Now we had saw -- we saw earlier correspondence

8 where you asked M. Dehm to send you Ute Frank's

9 st atement . Do you recall, it appears that you and
1158 10 M . Asper would have discussed Ute Frank's

11 statement, and let me tell you this as far as what

12 the record before the inquiry is; that |ater you

13 send a copy of the Ute Frank statement to M.

14 Asper . | think the evidence we heard from Joyce
1158 15 M |l gaard is that she would have had the Ute Frank

16 statement that she got from M. Tallis' file in

17 1981 and she likely would have given it to M.

18 Asper, but | think M. Asper may not have been

19 aware, | think based on his evidence, that he had
1158 20 it at the tine. So, with that background, woul d

21 you have di scussed, would you have told him

22 "here's what the statement says", or are you able

23 to remember what -- or how that came about?

24 A Yes. | don't recall the details of the discussion
1159 25 but, you know, we would have tal ked about it.
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1 Q And so, since you got the statement from Fred
2 Dehm, is it something you would have introduced
3 with him saying "lI've now got the statement of
4 her, here's what it says"?
1159 5 A Yeah.
6 Q And shared that with him?
7 A Yes.
8 Q And was that your understanding of what pronpted
9 this letter to the Mnister saying "now the
1159 10 statement of Ute Frank corroborates Deborah Hall's
11 affidavit"?
12 A Yes.
13 Q And you took issue with that; is that fair?
14 A Well, | didn't agree with it, but | wasn't going
1159 15 to refute it publicly.
16 Q And then the next page, please. It says here:
17 "Aside from that issue, however, we were
18 unaware of the existance of the
19 statement of Ms. Frank and woul d
11:59 20 appreciate your forwarding it along with
21 any other information that you may have
22 in respect of this case at your earliest
23 conveni ence. "
24 Now | think that the Ute Frank statement you did
1200 25 send; correct?
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1 A Yes.
2 Q What about this conment here:
3 "... appreciate your forwarding it along
4 with any other information that you may
1200 5 have in respect of this case at your
6 earliest convenience."
7 How di d you understand that request and what, if
8 anything, did you do to respond to it?
9 A I, my take on that was information from the police
1200 10 file that we may have had relating to the issues
11 he had raised, and that's -- | believe |I may have
12 sent some of that material to him | certainly
13 did not send Pat Alain's report.
14 Q Did you view it, I mean as far as forwardi ng on
1200 15 any other information, would it be fair to say
16 that in the course of the investigation that you
17 did for the Mnister, that you would have gathered
18 information in respect of the case for the
19 pur poses of giving advice to her?
1201 20 A Yes, and that information should be sent to her
21 first.
22 Q Did --
23 A Now to the extent that someone has made a request
24 of certain itenms on the file so that they can
1201 25 bol ster their subm ssions or devel op new
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1 subm ssions, | have no trouble sending that al ong
2 to them and that was done.
3 Q So the line -- let's just talk about that, "if
4 t here was somet hing specific and you find this on
12010 5 the file, send it to me", at this tinme you were
6 prepared to do that?
7 A Yes.
8 Q As far as the blanket thing, let's go to the other
9 extreme, saying "lookit, can you | ook at
1201 10 absolutely everything out there in the Crown and
11 police file and tell me whether there's anything
12 in there that mght tend to show a m scarri age of
13 justice", how would you -- and |I'm not sure if
14 that's what M. Asper is intending here but let's
1201 15 assume for the monent he is?
16 A Well | would say that's way too wi de a request.
17 If 1've encountered something on the file that
18 tends to show a m scarriage of justice I'll send
19 it to you and say "lookit, this is what | found,
1202 20 what do you want to make of that, do you want to
21 devel op some additional subm ssions in relation to
22 that", but send al ong:
23 "... any other information you may have
24 in respect of this case ...",
1202 25 wow, that's huge, and | would have to make an
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32521
1 assessment of what | am -- what was perm ssible
2 to be shared and what was not.
3 Q Did you view it as your task or your duty, in what
4 you were doing under Section 690, to either
1202 5 identify informati on or gather information and
6 consi der whether or not it m ght be information
7 that M. Ml gaard and his counsel could use to
8 assi st their case?
9 A Yes.
1202 10 Q And so, to the extent that you found information
11 t hat woul d be relevant to one of their grounds,
12 that's the type of information you woul d
13 ultimately share; is that correct?
14 A Of course.
1202 15 Q What about with respect to new grounds; did you
16 believe that it was part of your duty, as the
17 investigating officer for the Mnister, to go out
18 and canvass the Crown file and the police file to
19 try and identify what m ght be new grounds and to
1203 20 provide that information to M. Ml gaard or his
21 counsel ?
22 A No. | f, during the course of the exam nation of
23 the file in relation to the grounds that had been
24 advanced, you discover something else, then you
1203 25 don't ignore it, you provide it and you devel op
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1 it.

2 And you nentioned this earlier, when you were

3 going through this did you presume or assunme that

4 M. Wolch and/or M. Asper had already done that
1203 5 type of review prior to filing the application?

6 Yes. | knew that some time had el apsed between

7 the initial contact with the department, the

8 identification of M. WlIlch by M. Ml gaard as

9 counsel, and receipt. My assunption was, given
1203 10 the nature of the application, the way it was

11 framed, that they had done their research and this

12 is the product of it.

13 That's an appropriate spot to break for |unch.

14 (Adj ourned at 12:04 p.m)
o1:31 15 (Reconvened at 1:31 p.m)

16 BY MR. HODSON:

17 Q If we could call up 301675, please, and this is

18 the affidavit of David M I gaard sworn Novenmber 25,

19 1986 that was filed | think with the August 29th
01:31 20 letter. Just talk a bit about this, and | think

21 you told us before lunch that this was not

22 somet hing you ask for nor require; is that fair?

23 A That's correct.

24 Q And | think, M. WIlliams, that in the course of
01:32 25 your investigation, you did not question David
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1 M | gaard either on this affidavit or otherwi se; is
2 t hat correct?
3 A That's correct.
4 Q And did you consider whether or not you would
01:32 5 exam ne or question himor interview him?
6 A Yes, there was some consideration to it, or to
7 movi ng towards that step. One of the factors that
8 we took into account was that M. Ml gaard did not
9 testify at trial and the grounds that were
01:32 10 advanced were -- one inmpacted upon himindirectly
11 and that was the reenactnment, but the decision was
12 taken to hold off on that until such time as we
13 had dealt with Deborah Hall. In the final result,
14 | did not interview M. M| gaard.
01:33 15 Q And was that in part influenced by what Deborah
16 Hall and ultimately Ute Frank told you about the
17 motel room incident?
18 A Yes, and the other information collected.
19 Q And so am | correct in concluding that in |ight of
01:33 20 what all the other members or participants in the
21 motel room incident, in |light of what they said
22 happened, you determ ned not, it not necessary to
23 ask M. Ml gaard about that?
24 A Yes, in light of what they said and the
01:33 25 conversations with counsel .
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1 Q Wth M. Tallis?

2 A Yes.

3 Q And can you tell us, what was that that

4 M. Tallis -- are you tal king about the Ute Frank
01:33 5 interview and that?

6 A Uh- huh.

7 Q We'll get to that maybe in the chronol ogy. I f we

8 could -- what about any other matters other than

9 the motel roomincident, did you think it
01:33 10 warranted an interview of M. Mlgaard to find out

11 about his recollection of events?

12 A | thought about it, but in the end decided not to

13 pursue it.

14 Q And if we can go to page 679 of this affidavit,
01:3¢ 15 pl ease -- actually, go to 677, page 2, and again

16 this is what's in the information that you were

17 provi ded, the fact that M. Ml gaard says here

18 t hat he had been denied parole repeatedly and in

19 part because of his assertion of his innocence,
01:34 20 was that a factor at all that you considered in

21 your wor k?

22 A No.

23 Q If we could go to 301697, and in paragraph 15 M.

24 M | gaard attaches a narrative of his trip saying
01:35 25 this is what I wrote out and gave to ny | awyer
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1 around the time, this is my best recollection. Do
2 you recall whether you would have put any reliance
3 on that piece of evidence?
4 A By and | arge, the information -- no, | didn't put
o135 5 much reliance on it. The i nformation reaching us,
6 whet her directly from M. Ml gaard or via his
7 counsel, was that his recall wasn't that great and
8 his enmotional state and psychol ogical condition
9 was not that strong, those were some influencers
01:35 10 in the decision not to pursue it.
11 Q Just so that | have this clear, that in 1990,
12 then, '89, '90, your information was that M.
13 M | gaard's enotional state and recall were not
14 great; is that fair?
01:35 15 A Yes.
16 Q And did you in fact interview M. Tallis and get
17 M. Tallis' recollection of what David M| gaard
18 told him back in 1969, 19707
19 A Yes, but particularly in relation to the evidence
01:36 20 com ng from Mel nyk and Lapchuk about the
21 reenactment as | recall, about the cosmetic case
22 t hat was found. | wouldn't have been surprised if
23 defence counsel had said to the client, |ookit,
24 the Crown is going to introduce this evidence
01:36 25 about the cosmetic case, what have you got to tell
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me about that, and there would be a response from
the client either denying or not. | was
interested in getting his recollections of the
types of responses he had gotten had he asked

t hose questi ons. | firstly wanted to find out if
he had questioned his client about it and, if so,
whet her or not there was anything from his client
that either affirmed or not the evidence of the
Crown witnesses on those points.

Were you then | ooking to M. -- let me back up.
Are you telling us that you indirectly sourced M.
M | gaard's recollection of events by asking his
defence counsel to tell you what M. Ml gaard told
his defence counsel back in 19707

On a limted number of points, yes.

On the points that you were interested in?

Yes.

So, in effect, you got, assumng M. Tallis'
recollection to you was reliable, you were getting
M. MIlgaard's version of events from'69, '70;
correct?

Correct.

And is it fair to say that that, you felt, m ght
have been nore reliable than the 1990 recollection

of M. Mlgaard given his enotional state at the
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1 time?

2 A Yes.

3 Q And just back on -- you tal ked about the conpact

4 or the cosmetic case, that was something that you
01:38 5 would go to M. Tallis and say lookit, did you

6 bring this -- presumably defence counsel, you

7 woul d have presunmed, would have brought up the

8 significant parts of evidence that was being put

9 against M. Ml gaard and find out what his |awyer
01:38 10 | earned at the time?

11 A Yes, or what his client had said to himat the

12 time, yes.

13 Q O, I"'msorry, what the client said. Now, if we

14 can go to the next page, there's a couple here in
01:38 15 the affidavit where M. M| gaard says he denies

16 throwi ng a woman's conpact out of the car in

17 bet ween Saskatoon and Rosetown or anywhere el se

18 and that he denies ever reenacting the crime in a

19 hotel roomin Regina in May, 1969 or anywhere el se
01:38 20 at any other time. Based on your interviews with

21 t he people who were in the notel room and your

22 di scussions with M. Tallis and your interview of

23 Ni chol John, did you come to a different

24 conclusion with respect to these two facts?
01:39 25 A There was evidence to support the contention that
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1 he threw a woman's conpact out of the car and that

2 even Deborah Hall, although she would not

3 characterize what she saw as a reenactment, her

4 description of David M| gaard's actions
01:39 5 corresponded with the descriptions provided by

6 Mel nyk and Lapchuk at trial.

7 Q To what extent, if any, did you, having -- | think

8 saying reached conclusions to the effect that

9 doubted the veracity of paragraph 18 and 19; is
01:39 10 that fair?

11 A Yes.

12 Q Did the fact that M. Ml gaard or his counsel

13 provided to you an affidavit where he swore to

14 these two facts and you, based on ot her evidence,
01:39 15 concluded they were arguably contradicted by other

16 facts, or however you characterized it, wrong or

17 per haps wrong; is that --

18 A It was his perception there was sonme information

19 from ot her sources that tended to contradict the
o1:40 20 accuracy of it.

21 Q Did that fact cause you to doubt anything el se

22 that M. Ml gaard had said in his affidavit or put

23 forward on his behal f?

24 A | didn't jump to the conclusion that because |
o140 25 di sagreed with that particular, or those two, that
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1 the rest was necessarily wrong, each one was
2 exam ned individually, but | |ooked at it.
3 Q And so it was a factor?
4 A It's a factor.
01:40 5 Q If we can go to 002479, please, and this is a file
6 meno Septenber 6, 1989 regarding Barry Gaudette,
7 and | think you told us Barry Gaudette was the
8 head of the forensic unit, is that right, or in a
9 seni or position?
or41 10 A Yes.
11 Q And you say:
12 "Today | spoke with Barry Gaudette
13 concerning the performance of D.N. A.
14 Testing on certain exhibits tendered at
o1:41 15 M. Mlgaard's trial. M . Gaudette
16 advised nme that he had reviewed the
17 mat eri al sent over to Pat Alain, and was
18 of the view that the current technol ogy
19 woul d not enable himto test the
o141 20 mat eri al .
21 He believes however, that
22 technology will be devel oped within two
23 years that could test the existing
24 mat erial for the presence of D.N A"
o1:41 25 And that would be an accurate recordi ng of what
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1 he told you?
2 A Yes.
3 Q And Barry Gaudette would have been -- Pat Alain
4 woul d have reported to Barry Gaudette; is that
0141 5 right?
6 A Yes.
7 Q And so the information that he has that was sent
8 over to Pat Alain would be what you described to
9 us earlier; is that likely the case?
o141 10 A ' msorry, | didn't hear correctly.
11 Q The question was as far as what M. Gaudette
12 | ooked at from you in order to make this
13 determ nati on on DNA, would it have been the sane
14 information that you had earlier given to Patricia
o1:42 15 Al ai n?
16 A Yes.
17 Q So in other words, the transcripts of some of the
18 evidence and Dr. Ferris' report?
19 A It would have been that and | believe it was
o1:42 20 the -- we had received sonme vials of material .
21 Q Vial s?
22 A Yes. | believe we had a couple of test tubes.
23 Q Yes.
24 A Which had a dried --
o142 25 Q | think maybe this will assist you. | think back
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1 in 1969 the two frozen materials found near the
2 scene were sent to the RCMP | ab, they were
3 | abel | ed. One vial they tested and found semen
4 and that's the substance upon which they conducted
o142 5 the test for the "A" antigens. The other
6 substance, they did not find anything of that
7 nature, and so | think those vials had been kept.
8 So those would have been sent to you in, prior to
9 t his menmorandunf?
01:43 10 A Yes.
11 Q And | believe we've heard some evidence that the
12 material in there had dried up to a powder or had
13 basically disintegrated; is that right?
14 A My recall, yes, it was just, yes, a residue at the
01:43 15 bottom of the vial or test tube.
16 Q Do you recall whether you would have obtai ned at
17 this time any of the garments or clothing worn by
18 Gail MIler that were exhibits at the trial?
19 A No, | didn't.
01:43 20 Q And so the vials would have been sent to M.
21 Gaudette and do you know whet her or not the --
22 A | believe -- go ahead.
23 Q No, that's fine. | "' m wondering whether -- we saw
24 in Dr. Ferris' report nmention of the fact that he
01:43 25 had exam ned certain parts of the clothing to try
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1 and identify DNA, a material to do a DNA test and
2 concl uded that he could not. Do you know if that
3 was i nformation that had been provided to M.
4 Gaudette and may have formed part of this
0144 5 concl usion?
6 A | suspect so, and | say that because | believe
7 there was reference in one of the letters or
8 reporting letters between Dr. Ferris and M. Wbl ch
9 whi ch indicated that they had attenpted DNA and
o1:44 10 t hat that attenpt had been unsuccessful to the
11 extent that | believe that that reporting letter
12 was part of the materials that went to Ms. Alain
13 and | surm se that she may have informed Barry
14 Gaudette of that information, but that's --
01:44 15 Q Okay. If we can go to 000062 which is a page in
16 000002, the application, please, and | think this
17 is -- this is part of the Dr. Ferris report
18 relating to the secretor issue and this is part of
19 the application, | think you said this was sent to
o1:45 20 Patricia Alain, and | think this is the only
21 written reference from Dr. Ferris about his DNA
22 testing. Is that something you think would have
23 been provided to M. Gaudette?
24 A Certainly that information would have been
01:45 25 provi ded.
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1 Q Any information?

2 A Yup.

3 Q Did you consider having M. Gaudette, or getting

4 t he actual garments of clothing and providing
o145 5 those to M. Gaudette for himto physically

6 review, do you recall any discussion with him

7 about that?

8 A No, | don't.

9 Q And woul d you have been relying upon this advice
o1:45 10 from M. Gaudette? | take it he was the expert in

11 this area?

12 A No, he wasn't. He was involved in it, but |

13 beli eve the expert was Dr. Ron Fourney, and

14 Fourney reported to Gaudette as did Patricia
o146 15 Al ain, and so that between Alain and Fourney they

16 woul d advi se Gaudette, who spoke on behalf of the

17 | ab, to ne.

18 Q And if any of these scientific people would have

19 got back to you and said "I think we'd like to
o146 20 | ook at the clothing”, | presume you would have

21 taken steps to get the clothing?

22 A Yes.

23 Q So you would have relied on the scientific people

24 to advise you as to whether or not DNA testing
0146 25 could be done at that time?
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1 A Yes.

2 Q And if we can go back to 002479. And this would

3 be what you received back, and then what you

4 relied upon to conclude that DNA testing wasn't
0146 5 avail able at the time; is that fair?

6 A That's fair. The explanation that | received was

7 that the condition of the samples was such that

8 t he prospect of getting sufficient DNA to conduct

9 the testing that was reliable at that time -- and
o1:47 10 | will just use the acronym RFLP because |'ve

11 forgotten the scientific name that acconpanies it,

12 but that was the prevailing test -- and it could

13 not, or the science had not devel oped to the point

14 wher eby they could get meaningful results from 10
o1:47 15 or 15-year-old samples that had disintegrated and

16 had not been stored in optimm conditions.

17 Subsequently, | was then told that there was

18 anot her met hodol ogy bei ng devel oped, it was called

19 DQ Al pha, and perhaps within a year or two that
01:47 20 m ght yield some results, plus | was advised that

21 the Brits were working on yet another advance in

22 DNA testing but it wasn't yet ready, so --

23 Q Was that the PCR?

24 A It's PCR basis mtochondrial DNA.
01:48 25 Q And so, if | can summarize it, based on the advice
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1 t hat you had that due to the age of the sanples
2 and how they were maintained, at |east on the
3 clothing, DNA could not -- the current technol ogy,
4 according to your advisors, would not give rise to
0148 5 a suitable DNA test, but that efforts were being
6 made in the scientific areas that m ght give rise
7 to a test in the future?
8 A Correct.
9 Q And would the vials be different than the cl othing
o148 10 in that the vials would be presumably pure semen
11 or semen as opposed to -- stored in a test tube as
12 opposed to sonething found on the clothing, would
13 t hat be why you would have got the vials to have
14 them | ook at?
o148 15 A Yes.
16 Q Go to 332493, please. And sorry, |1've got this a
17 bit out of order, this is August 17th, '89, this
18 is a couple weeks before your meno to Barry
19 Gaudette or Gaudette, and this is a menmo from-- a
01:49 20 meno of Bobs Caldwell and it says:
21 "Message EX Fred Dehm - says exhibits
22 order obtained by Hersh Wolch - exhibits
23 had not been but now have been",
24 | think returns:
01:49 25 "Wonders re having exhibits released for
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1 exam nation again, this time for us".

2 And | take it, then, that, prior to Barry

3 Gaudette's menorandum you were consi dering

4 getting the exhibits fromthe Court for further
0149 5 exam nation?

6 A Yes.

7 Q And you woul d have gone to Fred Dehm as your

8 contact person at the provincial Crown to

9 facilitate that?
o149 10 A Yes.

11 Q And t hen:

12 "Victims",

13 scroll down please:

14 "Victims underpants sent to Farris re
o1:50 15 DNA testing/ mat chup: As M s senen,

16 etcetera, on garnment.

17 He could not get any materi al

18 to make the assessnent.”

19 Now t hat may well be something between M. -- is
01:50 20 t hat somet hing you would have discussed with M.

21 Cal dwel | ; do you know?

22 A Unm, probably, because that's, that's information

23 that comes from froma portion of Dr. Ferris'

24 report. It doesn't specify the undergarments, but
01:50 25 I, I"mnot sure if it specifies the undergarnments,
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but that's something we probably tal ked about
bet ween nyself and M. Cal dwell .
What Dr. Ferris received is the panties, the
girdle, the dress, sonme other clothing. The
testing he performed was on the panties, and
perhaps the girdle, but not the dress. Do you
have any recollection; does that assist your
menory at all?
It does. | certainly did see the underwear and
noted where portions of the underwear had been cut
or removed to facilitate testing.
And that would have been when you exam ned the
exhi bits at the courthouse or --
| exam ned them vyes.
But was that at the courthouse in Saskatoon, do
you know, or was that maybe in Ottawa?
| am certain | saw themin Ottawa, | may have seen
t hem previously, but |I'mjust not certain.
Yeah. And if we can scroll down, M. Cal dwell
writes, and | believe this is a note of a
conversation with you:
"They're trying to set up a straw man -
if they knock it down, they expect to
spring him

Big factual assumption is M a
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1 non-secretor."”
2 And, again, do you recall whether that m ght have
3 been somet hing you discussed with M. Caldwell
4 around that time? And | appreciate those are his
o151 5 wor ds, but does that sound |ike something you
6 m ght have said to him? Now, in fairness, this
7 may be his own comentary after, and | appreciate
8 this isn't your docunment?
9 A Yeah. It's possible we discussed that:
o1:52 10 "Big factual assumption is Mis a
11 non-secretor."”
12 It's quite possible we talked about the basis for
13 the -- or one of the grounds. \hether that's M.
14 Cal dwel |l 's conclusions or not, |I'm not certain.
o152 15 Q Okay. If we can go to 332492. And again, this is
16 a -- the same date as your menmorandum of Barry
17 Gaudette, and a discussion again with M.
18 Cal dwel | , these are his notes, and it appears:
19 "Tell Fred",
o1:52 20 "keep exhibits",
21 that this may have been a follow-up call to say
22 "we're not gonna test the exhibits"; is that
23 correct?
24 A Yes.
01:52 25 Q And it says it wouldn't be useful, and referring
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1 to
2 "Gaudette
3 Testing",
4 says:
01:53 5 "says it wouldn't be useful ... nowto
6 test, as technology can't handle
7 somet hing 20 years old & already tested.
8 Won't be any exhibit release application
9 in near future."
10 And that's, that would have been something you
11 advi sed M. Cal dwell ?
12 A Yes.
13 Q If we can go to 002480. And, again, this is Barry
14 Gaudet's letter to you Septenmber the 8th, '89
01:53 15 about the issue, it talks about the conversation
16 of September 6th, and says:
17 "On the basis of information | was given
18 concerning the age, history and previous
19 exam nation results of the stains in
01:53 20 this case, it appears unlikely that
21 there would be sufficient sanple for
22 conventional DNA Typing (RFLP
23 anal ysis)."
24 And woul d the:
01:53 25 " previous exam nation results of the
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stains in this case ...";

woul d that be Dr. Ferris' review?

Yes.

And then down at the bottom paragraph 4:
"Much nore research work is required
before this new technol ogy can be
applied to casework. It presently
appears that it will be available in
about two year's tine."

So that would have been sonmething you would have

relied upon?

Yes.

And then the next page:
"Since any attempt to apply conventi onal
DNA anal ysi s met hodol ogi es at the
present time would |Iikely preclude any
subsequent analysis attenpts, | feel it
woul d be best to delay any request for
DNA analysis in the M| gaard case until
such time as the new technol ogy is
avail able."

And we -- | take it that what he's saying is

"lookit, if you test it now and it doesn't work,

you may preclude a later test"?

You woul d use up the existing sanple.
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1 Q And | think what Dr. Ferris' conclusion was, that

2 there was some remai ning substance or material on

3 the panties, he had tried a test, it didn't work

4 or he couldn't get any material, and there was
o154 5 some remai ning piece left but that it was not

6 significant, in other words there wasn't much

7 material left or believed to be left at that tinme;

8 was that your understanding based on what Dr.

9 Ferris had done?
o155 10 A Yes.

11 Q Now we know in 1997, when testing was done in

12 Engl and, that on Gail MIller's dress -- and |

13 hesitate the use the word 'significant' -- but

14 more than what was on the panties was found, sperm
01:55 15 and senmen, on her dress that was used for the

16 testing, and that seemed to be a bit of a

17 revelation to them at the time. Do you have any

18 recol |l ection about -- or what was your

19 under st andi ng back at this time, in 1989, about
01:55 20 whet her or not Dr. Ferris had exam ned the dress

21 and whether or not Dr. Ferris had concluded there

22 was no semen on the dress, or semen or sperm on

23 the dress, suitable for testing for DNA?

24 A | have no recollection of a discussion with Dr.
o1:56 25 Ferris, or with anyone, concerning alternate
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1 sources of material for DNA testing. | think the

2 focus had been on the, on the undergarnments. I

3 believe there had al so been an exam nation of the

4 dress by Pat Alain at the Supreme Court, but at
o156 5 that time | was not in a position -- | didn't

6 know, --

7 Q Okay. So --

8 A -- so |l just relied on those who knew what to | ook

9 for in relation to identifying the materials for
o156 10 scientific testing.

11 Q Ri ght . But let's focus at this time, August of

12 1989 or Septenber of 1989, I'"'mtrying to

13 under st and whet her you assumed, based on what Dr.

14 Ferris had done, whether the only remaining Gail
o1:56 15 MIller clothing that m ght give rise to a suitable

16 DNA testing substance would be the panties; is

17 t hat - -

18 A That's correct.

19 Q And so you believe that that was the only piece of
o1:57 20 clothing left that m ght give rise to a DNA test?

21 A Yes.

22 Q And then later on -- and we'll get to that --

23 around the Supreme Court there were further

24 efforts by some to do some DNA testing; is that

25 right?
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1 A That's right.
2 Q If we can go to 333306. Here's a letter September
3 10th, 1989 from Janet Binks, she was the Executive
4 Assistant to the Mnister, and you'll recall
01:57 5 earlier that Ms. Janet Binks had responded to one
6 of M. Mlgaard's letters on behalf of the
7 M ni ster?
8 A Correct.
9 Q And so this is Septenber 10th, 1989. If we can
o1:58 10 scroll down, and he's tal king about getting --
11 applying through Asper and Wl ch to get bail, and
12 he says, "I plan to do this as soon as M. Lew s
13 pi cks a chief investigator to continue with the
14 investigation into my wrongful conviction. WII
o158 15 you please tell the Mnister this?"
16 And whet her the word "chi ef
17 investigator” is the right term that would have
18 been -- you were the investigator, were you not?
19 A | was.
o1:58 20 Q And when would, to your recollection, M. Asper or
21 M . Wolch been made aware that you were the,
22 whet her it's chief investigator or whatever you
23 want to call it, the investigator on behalf of the
24 M ni ster?
01:58 25 A | think, at the very least, by July or August of
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that year. There is, | believe we referred to
correspondence which may have been in July or
August between either M. Wl ch or M. Asper and

me in nmy capacity as investigator.

Do you recall having any concern -- again, | asked
you a simlar question earlier -- that in
September of '89 M. Asper -- or M. Mlgaard is

writing directly to the Mnister saying "as soon
as you appoint an investigator"”, when in fact the
M ni ster has appointed an investigator and that
has been communicated to M. Ml gaard's counsel ?
It's a matter of conmmunication between counsel and
client, it's -- you know, | may have been a bit
surprised, but it may be that he's just forgotten.
| -- I didn't -- | wasn't overly concerned about
their relationship, | was nore concerned about
doing the investigation and followi ng through on

t he grounds that had been advanced.

Did you at this time, or at sonme |ater tine,
become concerned that the actual applicant, M.

M | gaard, was writing to your superior, your
client the Mnister, saying that based on the
information he appeared to have, M. M| gaard,
that the M nister and his staff weren't doing

anything, when in fact you felt you were, and you
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1 were communi cating that to his lawer? Do you
2 understand - -
3 A Yes.
4 Q -- the nature of ny question?
02:00 5 A Yes. | was -- | was aware of it. My take on it
6 at the time was that it was convenient for the
7 client to write to the Mnister, that way the
8 compl ai nt wouldn't appear to becom ng from
9 counsel, but it would be comng fromthe client.
02:00 10 Q And so did you have some concerns that this m ght
11 be an attempt by M. Ml gaard and his counsel to
12 get a nmessage through to the Mnister; "hurry up"?
13 A That's, that's just part of the territory, that --
14 you know, that happens, but it wasn't of any
02:01 15 particul ar concern to ne.
16 Q What about -- and we'll see this later on in sone
17 of David Ml gaard's letters and, indeed, | think
18 in some newspaper articles quoting David M| gaard
19 and his mother -- about their belief or their
02:01 20 sense that for many mont hs not hi ng had been done
21 by you and not hing had been communi cated by you to
22 the M| gaard group; do you recall hearing or
23 readi ng those conpl ai nts about what you were doing
24 or not doing?
0201 25 A Yes.
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1 Q And did you become concerned that what you were
2 communi cating, or you believed you were
3 communi cating through to M. Asper, may not have
4 been reaching Ms. M| gaard and David M | gaard?
0201 5 A My recollection some 15 or 16 years later is that,
6 in conversations either with M. Asper or with M.
7 Wol ch I may have indicated, "lookit, we are
8 exam ning the application, let your client know
9 that, we're also at this time waiting for the
02:02 10 subm ssions from your client and nothing is going
11 to happen by way of a decision until the
12 application is conpleted and we have had a chance
13 to take a look at all of the materials that you
14 have submtted, so if you're asking for a
02:02 15 day-by-day as to what we're doing and what we've
16 got I'"'m not able to give you that, but | can tel
17 you that we're actively pursuing the grounds and
18 when we're in a position to let you know nore we
19 will",
02:02 20 Q We don't see, for example, a letter back fromthe
21 M nister's office saying, "lookit, we're waiting
22 for your famly presentation, which you told to
23 give us; two, our |awyer has been in touch with
24 your |awyer, talk to your |lawyer and you'll get an
02:02 25 answer ", instead it is "thank you for your
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| etter" basically, and was there a reason; are you
able to shed any light on that?
| can't at this monent. | could only surm se
that, in light of the fact that we'd been dealing
with counsel, the preferred route was to continue
just to have one point of contact in relation to
the application and that is with counsel.
And would it also be correct to say that there
m ght be some understandi ng on your part, or
ot hers' part, that a person who is in jail who
claims to be wrongfully convicted and who has
sought relief m ght be anxious to find out what's
happening; is that a fair way to put it?
That's a fair way, yes.
And that it m ght be expected that the, contrary
to the lawyers, the convicted person may have
di fferent concerns than the |awyers about what's
happening and the tinmeliness, etcetera?
Yes.
If we can go to the next page. And, again, we've
touched on this simlar subject:
"WIlIl you also please ask the
M nister to have his chief investigator
meet with my nmother, nyself and David

Asper? Such a neeting will see us
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1 | ooki ng at what has been done so far on
2 the facts we gave the M nister. | t
3 probably will also open nore of a
4 di rection where one is needed which is
02:04 5 the continuing investigation of this
6 whol e affair and how it happened.”
7 And | think, from what you've told us, that this
8 wasn't exactly what you viewed your role as
9 being; is that right?
02:04 10 A That's correct.
11 Q And would it appear that your understanding of
12 your role and what you were supposed to do under
13 Section 690 was quite a bit different than what
14 David M | gaard, at least in this letter and
02:04 15 previous letters we've | ooked at, what he may have
16 under st ood you were doing or supposed to do?
17 A Yes. The underlying assumption, or what | gl eaned
18 fromthis, is that he perceives that |'m working
19 at his behest or at the behest of the applicant.
02:05 20 That's partly right in the sense that we make
21 inquiries on the basis of the grounds advanced by
22 t he applicant, however, the object of those
23 inquiries is to collect the evidence for the
24 decision of the M nister of Justice.
02:05 25 Q And again, to the extent that you may have
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1 concluded that David M| gaard may have had a
2 di fferent understanding of your role versus what
3 you felt your role was, was that something you
4 left to his counsel to deal with between his
0205 5 counsel and hinP?
6 A Yes.
7 Q And then if we can go to the next page, please, he
8 says:
9 "Finally, please tell the
02:05 10 M nister nmy presentation (ny famly one)
11 is comng along slowly and that this
12 part of the application will include a
13 video from us. Thank you for your
14 time."
02:05 15 So, again, there appears to be another mention
16 about the famly presentation and a video that --
17 and | think you've answered that, that you were
18 waiting for that, and until his counsel said "our
19 subm ssions are final" | think you told us the
02:06 20 application, in your view, wasn't conplete; is
21 that right?
22 A That's right.
23 Q If I can go to 333309. This is a handwritten note
24 September 26, '89, with Eileen O Donnell, who I
02:06 25 think is a reporter with the G obal station in
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1 W nni peg, if |I'mnot m staken. s this your
2 handwriting?
3 A It is.
4 Q And is it a note of a telephone call fromthe
02:06 5 medi a?
6 A Yes.
7 Q And | think this may have been the first contact,
8 ' m not sure if anything turns on that, but is
9 t hat - -
0206 10 A lt's --
11 Q Around this time?
12 A It's one of those contacts, yes.
13 Q And, here, you:
14 "told her | couldn't comment on the
02:06 15 progress of the investigation",
16 and:
17 "... my wish to check with Asper to see
18 whet her all the subm ssions have been
19 sent ",
02:07 20 and:
21 "... that he would be the person to
22 check with to determ ne when a final
23 deci si on has been made."
24 And that would have been your position?
02:07 25 A Yes. It's the application made by counsel, it
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woul d be inappropriate for us to announce it to

the press before the applicant had had the benefit

of a response.

So if we just go through this, nunmber one you
weren't prepared to comment on the progress, and
think that -- of the investigation, and you've

told us why; correct?

Yes.
"... told her that she may wi sh to check
with Asper to see whether all the
subm ssions had been ...",

met, or

had been sent",

and was that something to say "lookit, go talk to
hi m and ask him whet her they filed everything",
because your view at that time was they had

not - -

That's correct.

-- because of the famly presentation?

Yes.

And so were you being pressed to say "why haven't
you done anything", yet you're waiting for the
subm ssions to conme in, but you can't say it?
Yes.

So you are saying go talk to M. Asper and maybe
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1 he'll tell you what you can't say?
2 A | -- that's right.
3 Q Did M. Asper end up saying what you hoped he
4 woul d say?
02:08 5 A | don't recall what he said, and certainly |I would
6 be very surprised if he said what | hoped he would
7 say.
8 Q To the media, that is?
9 A To the medi a.
02:08 10 Q And then, lastly, that the final decision, that's
11 not somet hing you would announce to the media, you
12 woul d provide it to M. Asper and he could inform
13 the medi a?
14 A Yes.
02:08 15 Q Next page. And you'll recall the August 29th, '89
16 letter from M. Asper | showed you this norning
17 that said Sandra Bartlett saw either newspaper
18 clippings or incident reports about a nurse being
19 assaulted prior to the nurder; remember that
02:08 20 |l etter?
21 A Yes.
22 Q And he had asked you to check with the
23 prosecutor's file or check with the prosecutor to
24 find out, to get what it was that Sandra Bartlett
02:08 25 saw on his file, is that fair?
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1 A Yes.
2 Q So here:
3 "T.D. R. Bobs Caldwell and | spoke; he
4 agreed to examne the file to see if
02:09 5 there are any news or police reports
6 with respect to assaults on young
7 women" ,
8 and that would be a proper, a fair, or an
9 accurate recordi ng of what you would have asked
02:09 10 himto do?
11 A Yes.
12 Q And then if we can go to 332490. It says, again
13 the same date, this is his note of the same call:
14 "Recei ved communi cation from Wdl ch's
02:09 15 office that | had - news clippings on ny
16 file or ...",
17 "' m not sure what that is:
18 "... police reports re other attacks on
19 nurses/women by knife-wi el ding
02:09 20 assail ant . Gene WIlliam want me to go
21 through file & see if this is so."
22 And so, again, | think that's consistent with
23 what your request was?
24 A Yes.
02:10 25 Q Did you trust M. Caldwell to go through his file
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1 and | ook for what it was that M. Asper said was

2 on there?

3 A ' mnot certain if -- | made the request. I n

4 light of his earlier responses to ny requests |
0210 5 didn't feel a need to press him | asked him and

6 | expected that | would get it in a tinely

7 fashi on.

8 Q And when M. Asper -- and maybe we' |l just bring

9 up 010056. Actually, just, we've gone through
02:10 10 this before, it tal ks about the incident --

11 A Yes.

12 Q -- and says:

13 "... we would very much appreciate your

14 maki ng enquiries as to information that
02:10 15 t he prosecutor m ght have had invol ving

16 attacks or related incidents involving

17 nurses."

18 Did you understand that to be a request of you to

19 actually go and ask M. Caldwell about this
02:11 20 information and to have himreview his file to

21 respond to M. Asper's request?

22 A | understood it to be a request to cause a search

23 of the file to be made for that information. M.

24 Asper didn't specify how it would be done, but ny
02:11 25 under st andi ng was that they were | ooking for that
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1 information fromthe file.
2 Q And did you view M. Caldwell as the nost
3 appropriate person to | ook through his
4 prosecutor's file to find out if that was in
0211 5 t here?
6 A Certainly, he would be the one nost famliar wth
7 it.
8 Q And did you have any concerns that M. Cal dwell
9 woul d not do what was asked of hin?
02:11 10 A None at all.
11 Q | think, later, M. Asper expressed concerns that
12 it would be -- or that it was inappropriate, in
13 light of their application, to have the prosecutor
14 doing this type of work for you; did you have any
02:11 15 concerns then, or now, about having M. Cal dwell
16 do this task?
17 A No, | didn't, and I'Il tell you why. M .
18 Cal dwel | , although he was the prosecutor, he was a
19 prosecutor for the provincial attorneys general
02:12 20 and he was a prosecutor for the federal attorneys
21 general, and with that office cones a
22 responsi bility, and that responsibility, it's not
23 to be partisan, that responsibility is to assi st
24 the Mnister of Justice, and that was his current
02:12 25 capacity. And | felt no, no hesitation whatsoever
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1 in making that request of him 1'd observed that
2 he had extended or opened up his file to others
3 who were not in the departnment.
4 Q The fact that this request for information was as
0213 5 a result of a reporter seeing something on M.
6 Caldwell's file, did you have a concern in going
7 back to M. Caldwell to |ook for what the reporter
8 saw in his file when he showed it to her?
9 A | did not. | did not.
02:13 10 Q If we can go to 157019, October 2, 1989, and you
11 recall in the August 29th, 1989 letter that | just
12 showed you, that M. Asper wrote to the m nister
13 Doug Lewi s and that was the reference to the Ute
14 Frank statement, and | think you told us you
02:13 15 di sagreed with the interpretation M. Asper placed
16 on the effect of Ute Frank's statement; is that
17 correct?
18 A | did, yes.
19 Q And so here you are sending hima copy of Ute
02:13 20 Frank's statement. Did you -- had he asked for a
21 copy of it, do you recall, or were you sending it
22 to him because of his characterization in the
23 letter to the mnister?
24 A | was sending it to him-- 1 think he asked for a
02:14 25 copy, but it wasn't nerely because of the
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characterization in the letter to the mnister, he
was wi dely quoted in a nunber of news articles as
i ndicating that here's yet another statenment from
a Crown witness that was wi thheld that showed that
trial witnesses had |ied.
And, okay, |I'm going to show you sonme newspaper
reports after he gets the statenment. Do you have
a recollection of prior to you giving himthe
statement, that he may have made some comments in
t he medi a suggesting that there was -- simlar to
the comments he made in the letter to the
m ni ster?
| believe so, but | may be m staken on the timng.
So -- and was it your understanding that M. Asper
did not have a copy of the Ute Frank statement?
Yes, otherwise | wouldn't have sent it to him
And it said:

"Had you the benefit of reading it

before you wrote the M nister on August

29, 1989, you mmy have avoi ded

i mproperly characterizing its contents

in the | ast paragraph of page 1 of your

letter."
Did you have any discussions with M. Asper about

this subject in addition to what's in the letter?
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| don't recall. W nmay have,

but - -

If we can go to 157021, please,

from M. Wlch to you October

you told us your primary contact

with M. Asper throughout nost
right?

Yes.

And was there any rhyme or reason as to when M.

Wol ch would write, were there any particul ar

2 ’

of "89:; is that

this is a letter
1989. | think

woul d have been

subject matters or times when you would deal with

himrather than M. Asper or was it one or the

ot her and whoever happened to call or write?

| think the latter, one or the other.

And here, this is October 2, he says:
"As you m ght be aware, M. Asper and
mysel f have been representing David
M | gaard for over three years.
Virtually from the outset of our
i nvol vement, there have been a nunber of
reporters fromthe media who have
expressed interest in this case. W
have been able to keep them at bay for a
consi derable period of time but lately
it appears that the interest in the

medi a i s expanding.
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1 In order that we m ght properly
2 respond to their questions (if at all)
3 and for the edification of our client,
4 we woul d very much appreciate your
0216 5 advising as to the status of the
6 application. In particular, we would be
7 very interested to know whet her you
8 m ght have any rough idea as to when a
9 deci sion m ght be made."
02:16 10 And if | could just pause there. You recal
11 getting this letter do you?
12 A Yes.
13 Q And what was your understanding of the nmessage
14 t hat was being put here, or what was it that you
02:17 15 under st ood being said here?
16 A Tell me where you are in ternms of conmpleting this
17 application and when we can expect your job to be
18 conpl eted and the mnister's decision provided to
19 us.
02:17 20 Q And what about the media, the fact that the nmedia
21 were calling?
22 A The fact that the media were calling, | suspect
23 the media tends to feed or to be influenced by
24 itself and to the extent that there were certain
02:17 25 articles, then maybe the news, the radio or the TV
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1 m ght want to follow up and they m ght come and
2 say, well, where are you with this application and
3 when do you expect to finish.
4 Q | think, and | stand to be corrected on this, |
0217 5 think M. Asper's evidence, that even though this
6 was M. Wolch's letter, that the reference to the
7 media, |I'"mnot sure if it was this letter or
8 another letter, but the reference to the media was
9 a nmessage that if it doesn't go soon, the nmedia
02:18 10 may put nore pressure out there; in other words,
11 the mention of the media was done for a reason to
12 signal to you that the media may gear up. Did you
13 perceive it as such and did it influence anything
14 you did?
02:18 15 A If | perceived it as such, it couldn't influence
16 the speed with which I conpleted it, because by
17 then I had not yet spoken with Deborah Hall.
18 Q And so at this time what was |left, the interview
19 of Deborah Hall ?
02:18 20 A And the receipt of the subm ssion fromthe
21 Ml gaard famly.
22 Q Ckay. Now, we know that Deborah Hall was
23 interviewed in Novenmber of 1989. Was there any
24 reason -- | mean, as far as the timng of that,
02:18 25 that it was done in Novenber rather than -- did
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you do the Ferris stuff first or can you give us

any idea why Deborah Hall was in November and not

sooner or |later?

It may have just coincided with a variety of

different responsibilities | had.

| think I've seen fromthe file that you, | thin

you called it a western swi ng, you intervi ewed

Deborah Hall, Nichol John, Dr. Enmson and

M. Tallis all on the same trip; is that right,

Novenmber ?

That's correct.

And woul d one factor be that the Deborah Hal

interview or exam nation was going to be done in

conjunction with some other matters for

efficiency; is that fair?

Yes. The other thing to keep in m nd was that

there were other responsibilities that | had in

addition to working on the Mlgaard file, so you

woul d want to be efficient, but you would also

have to line up your interviews in relation to

ot her work responsibilities as well.

Then if we can carry on, the letter says:
"Finally, and further to M. Asper's
earlier letter --"

And | believe that's the August 29th letter
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1 asking for the prosecutor's file to be checked
2 for the nurse assaults,
3 "-- we would appreciate receiving copies
4 of any documentation that you have
0220 5 received fromthe original prosecution
6 file so that we m ght respond to sane if
7 t he need arises."”
8 And was it your understanding that that request
9 related to M. Asper's request to check M.
0220 10 Caldwell's file for the nurse knife-w el ding
11 assail ant ?
12 A Yes.
13 Q And there's also a reference here about being in
14 Ottawa and pleased to neet. Do you know if you
0220 15 ever did neet with M. Wblch around that tinme?
16 A We may have briefly.
17 Q If we can go to 333311, this is a letter October
18 2, 1981 to Inspector Drake of the Kel owna
19 detachment of the RCMP, and basically you are
0221 20 seeking his assistance in |ocating Nichol John for
21 t he purposes of arranging an interview by her with
22 you; is that correct?
23 A That's correct.
24 Q And would that be the route that you would go, is
0221 25 to get the assistance of the RCMP as opposed to
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you calling directly?
Yes.

And was there somet hing about Nichol John that

differed from for example, Deborah Hall, | think

with Deborah Hall you contacted M. Asper. Were

you concerned that Nichol John m ght not want

talk to you?

My experience has been that people do not respond

positively to a voice on the other end of the

of whom they know very little, that we had nore

success in a face-to-face encounter, or we had

more success if the RCMP could visit someone,

explain the nature of the visit, the purpose and

to introduce the fact that | would be calling

them so that when the call came, they would know

that it was com ng from someone with an offici
capacity and would have sone idea as to the
reasons why | was calling.
Okay. If we can go to the next page, you say
here:
"An essential part of our investigati
in the merits of this application is
interview of Nichol John."
And woul d that be accurate?

That's what | said to him yes.
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1 Q And so that the interview of Nichol John would be
2 an essential part of your investigation; would you
3 agree with that characterization?
4 A At that tinme that's how | felt, yes.

0222 5 Q And then if we can go to 333313, Drake writes back
6 on October 6, 1989, and says that Sergeant
7 Ti dsbury had | ocated her.
8 "When speaking with Nicol John, she very
9 reluctantly provided her address and

02:23 10 phone number and w shed Sergeant
11 Ti dsbury to advise you she does not wi sh
12 to be contacted anynmore concerning this
13 matter. She advi sed Sergeant Tidsbury
14 she was harassed by various peopl e,

02:23 15 predom nantly people associated with the
16 accused, for years and does not wish to
17 di scuss the case with anyone in the
18 future.”
19 And | take it that would be accurate, M.

02:23 20 WIlliams, that Nichol John was reluctant and
21 didn't want to meet with you; is that fair?
22 A That's fair.
23 Q And at this time you did not have the power to
24 conmpel her did you?

0223 25 A | did not.
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1 Q She could have said | refuse to talk to you and
2 there's nothing legally you could have done to
3 force her to talk to you; is that fair?
4 A That's correct.
0223 5 Q If we can go to 157023, and we're going
6 chronol ogically, this is October 11th, 1989, it's
7 a letter fromyou to M. Wl ch, and you recall his
8 October 2 letter was the one | just showed you
9 saying give us the status and the media are
02:24 10 pressing, and you write back:
11 "For your information, | am al so
12 encl osing the nmost recent correspondence
13 from M. M| gaard. In it he reiterates
14 his intention to submt a presentation
02:24 15 as part of his application to the
16 M ni ster.
17 Armed with this information it
18 woul d be premature to concl ude our
19 investigation at this time. Further, |
02:24 20 can only advise in response to your
21 request for a status report, that the
22 matter is being pursued in a practicable
23 manner . Once the investigation and
24 report is concluded, the Mnister wll
02:24 25 exercise his discretion. It woul d be
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32566
1 premature for ne to specul ate on the
2 timng of these events."
3 Again, | think you' ve told us earlier that the
4 famly presentation was a matter that was hol di ng
0225 5 up conmpl etion of your investigation, or was a
6 consi deration?
7 A | didn't feel that we could conplete the
8 investigation without having received the famly
9 subm ssion, particularly -- this is October 11th?
0225 10 Q Yes.
11 A | could finish the work in relation to Deborah
12 Hal | and Nichol John, but to ne it seemed
13 pointless to do that before the famly had sent in
14 what ever subm ssions they had to make because it
02:25 15 woul d only mean re-opening the case afterwards.
16 Q Were you concerned that the famly presentation
17 may raise matters that you would need to canvass
18 wi th Deborah Hall and Nichol John?
19 A That was also a possibility. | had no way of
02:26 20 knowi ng what points would be raised in the famly
21 presentation.
22 Q Was that a factor, the famly presentation, was
23 that a factor that may have affected the tim ng of
24 your interview of Deborah Hall?
02:26 25 A | couldn't say so. It may have had sone i npact,
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1 but I don't think it was the moving consideration.
2 Q And you ultimately did your string of interviews,
3 exam nations with Deborah Hall, Nichol John,
4 M. Tallis and Dr. Emson prior to getting the
0226 5 famly presentation; is that right?
6 A Yes.
7 Q Go to 333316, please, and this is a -- go to the
8 next page -- October 15th, 1989 CTV Nati onal News,
9 and | believe this would have been a service that
02:27 10 woul d track matters in the media for the federal
11 government; is that right?
12 A It's a service that we use to obtain transcripts
13 of media reports and in this particular case it
14 was a CTV National News item that covered David
02:27 15 M | gaard's application.
16 Q And so this would be something where you would
17 become aware of a news report and you would make a
18 request to get the transcript; is that right?
19 A Yes.
02:27 20 Q And so here, if we can go to the next page, and |
21 think this is, if I"mnot m staken, it m ght be
22 Pamela Wallin is doing this story, they quote
23 David M | gaard, and then they talk here about the
24 convi ction was based --
02:28 25 "I't was based partly on testimony from
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1 his two travelling conpani ons, even
2 t hough their stories conflicted. And
3 key to his conviction was a small sanple
4 of semen found by the police in the snow
0228 5 four days after the nurder.”
6 Based on your exam nation of the transcripts and
7 your review of the scientific reports and
8 what ever el se you | ooked at, did you agree with
9 this, that key to David M| gaard's conviction was
02:28 10 a small sanmple of semen found by the police in
11 the snow four days after the nurder?
12 A | did not agree with that.
13 Q And for the reasons | think you stated earlier
14 based on your, | think what you told us, based
02:28 15 upon what, the closing argunments to the jury?
16 A The closing arguments and the testinony of
17 Sergeant Paynter when questioned by Justice Bence.
18 Q And then if we scroll down, by this time you would
19 have reviewed Dr. Ferris' report and concl uded
0229 20 that, | think you said it would be of little or no
21 value in considering the matter; is that fair?
22 A Yes. It was based on an assunption of fact that
23 did not exist at trial.
24 Q And here he would be saying:
0229 25 "I would not have found himguilty."
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1 "If I was to look at it purely
2 analytically, as a forensic scientist |
3 think I would probably have said there
4 is not enough evidence to convict."
0229 5 And then to the next page, as well Dr. Ferris
6 goes on to talk about the timng, his alibi, the
7 reliability of witnesses and other matters that |
8 t hi nk he acknow edged were unrelated to his
9 forensic area of expertise. Let me just pause
02:29 10 there. Tell me, or tell us how this type of
11 information in the media at this time, what
12 effect if any did it have on the work that you
13 wer e doi ng?
14 A There are two aspects to it. Firstly, the
02:30 15 m sstatements of fact create an inpression in the
16 public that isn't supported by the record, but at
17 the time there's very little we can do to correct
18 it. A reporter can call up and |I say |ookit, |
19 don't agree with that assessment, you may wi sh to
02:30 20 take a |l ook at the transcript, have you read the
21 trial transcripts, and the reporter says | don't
22 have time for that, there's not much you can do
23 about that aspect, but nore inportantly, this is a
24 nati onal news broadcast, it's Canada wi de.
02:30 25 Responsi ble civil servants recognize that such an
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1 item could lead to questions of the mnister in

2 t he House of Commons and it would be, we would be

3 tasked to prepare briefing notes so that the

4 m ni ster could accurately and adequately respond
0231 5 to these types of, to the anticipated questions

6 which flow from the various news and nedi a

7 reports, so when there was coverage we had to

8 ensure that the mnister was properly briefed on

9 all aspects of the file so that the m nister could
02:31 10 respond to questions in the house and el sewhere in

11 t he various scrums.

12 Q So did -- are you telling us that -- let's just

13 tal k about this story in particular, but would

14 this, the fact that this story is published in the
02:31 15 medi a, would that require you, Eugene WIllians, to

16 spend a part of your time on the file preparing

17 information either for the mnister or for someone

18 el se to advise the mnister to respond to the

19 story?
02:32 20 A Yes.

21 Q And can you give us sone idea of what, what are we

22 tal ki ng, an hour, a day?

23 A A briefing note Iike that, depending on -- at

24 | east two and a half hours.
02:32 25 Q So half a day?
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1 A Possi bly, vyes.
2 Q And so would that be half a day that you would
3 ot herwi se spend possibly on your investigation of
4 t he application?
0232 5 A Yes.
6 Q And so | think we'll see as we go through the
7 chronol ogy nore and nmore media stories cone up.
8 Did you have to spend nore and nmore of your time
9 preparing briefing notes for the mnister to
02:32 10 respond to what was in the media?
11 A | did.
12 Q Did that delay your work in investigating the
13 application?
14 A It did.
02:32 15 Q If we can go down to -- and the other part you
16 tal ked about is the concern that the public,
17 t hi nk what you said is the public would be
18 m si nformed about, and maybe that's too strong a
19 word, but the public would get a report on the
02:33 20 facts that you, based on your review of the
21 record, would be inaccurate, and you felt that
22 there was -- I'msorry, | think you said there's
23 not nmuch done because you thought reporters may
24 not take the time to read the transcripts to get
02:33 25 t he answer, they were | ooking for you to give a
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1 qui ck quote on the other side; is that fair?
2 A That's fair.
3 Q And in the absence of a quote from you saying this
4 information is wrong, one side would get in the
0233 5 medi a; is that what you are saying?
6 A That's what |I'm saying, |'m saying lookit, |I'm not
7 certain that the analysis or the sunmary of the
8 facts contained in that is correct, you may w sh
9 to take a |l ook at the testimny of so and so
02:33 10 from-- on this point, because | didn't understand
11 the evidence to be that way, but that would not --
12 | rarely saw situations in which reporters
13 corrected m sstatements of fact even when it had
14 been drawn specifically to their attention.
02:34 15 Q On this file?
16 A On this file, and the one that stands out vividly
17 in my mnd is one, is a report from Macl eans t hat
18 essentially said that certain events took place in
19 Regi na when in fact they took place in Saskatoon,
02:3¢ 20 and | spoke with an editor and | said | ookit,
21 that's wrong, and | was told it's too late to
22 correct it before deadline and the story went out
23 as it was, so --
24 Q So again, are you telling us that, number 1, you
02:3¢ 25 couldn't respond and say, for exanple, the
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1 information you have is wong, Dr. Ferris' report
2 really doesn't add any value, you couldn't say
3 t hat for reasons you've told us about; correct?
4 A Correct.
0235 5 Q What you m ght be able to do is say, reporter,
6 pl ease read Dr. Ferris' report, please read
7 Sergeant Paynter's evidence, please read this,
8 this and this and then you'll have an idea of
9 what, how the information that has been reported
02:35 10 from the other side m ght be wrong, and your
11 experience, | think you are saying, is that they
12 woul dn't do that; therefore, you didn't attenpt
13 it?
14 A That's correct.
02:35 15 Q If we can just scroll down to the bottom the
16 reporter here says:
17 "And now a new wi tness has come forward,
18 with an affidavit contradicting original
19 testimony. This only adds to Ms.
02:35 20 M | gaard's concern that the original
21 case was not handl ed properly."”
22 And | think that would be the Deborah Hall
23 affidavit, and then down, the reporter:
24 "It's been al nost a year now and the
02:36 25 Justice Department is still studying the
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1 case. "
2 Can you tell us, this would have been October 15,
3 1989. How | ong had you been studying the case?
4 A Well, technically they are correct in that the
0236 5 application arrived on December 28 or it was dated
6 December 28th. The transcripts came, oh, about,
7 shortly after the first week in May, so between
8 May and Oct ober of '89 | was exam ning the file,
9 but to say that we've been actively |ooking at it
02:36 10 for four or five nonths, that doesn't make good
11 copy. If, on the other hand, you've had it for a
12 year and you've done nothing, that makes better
13 copy.
14 Q If we could scroll down just to ask you, and |
02:37 15 meant to ask you this earlier when we were talking
16 about the test here, but this reporter raises the
17 guesti on:
18 "So a key question still remains: Was
19 there, or is there now, any reasonable
02:37 20 doubt about the evidence that convicted
21 David M | gaard.™
22 Would it be sufficient in a Section 690
23 application to say the following, in the context
24 of David Ml gaard's application, that |ookit, if
02:37 25 we had a trial today in 1989, we don't think he
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1 woul d be convicted, we think we could raise a

2 reasonabl e doubt today, is that enough to say --

3 a basis to get a remedy?

4 A Not in my view.
0237 5 Q And why not ?

6 A Reasonabl e doubt is the standard that the Crown

7 must establish for a conviction. Once a

8 conviction has been achieved and the file has been

9 revi ewed by the Court of Appeal and the Supreme
02:37 10 Court of Canada, reasonable doubt does not enter

11 into it. The statenment signals a m sapprehension

12 of the role that 690 plays and a m sapprehension

13 of the test or the hurdle that an applicant has to

14 overcome. Reasonabl e doubt is what you create for
02:38 15 trial, but the trial is over. What you now need

16 is some basis to conclude that what happened at

17 trial was wrong, was so wrong that it m ght have

18 affected the verdict. You' ve had your chance to

19 establish reasonabl e doubt at trial. This method,
02:38 20 this, call it a safety net, isn't designed to give

21 you an opportunity to re-argue what was argued at

22 trial.

23 Q And so would it be correct to say that what the

24 Section 690 hurdle is, is I think you told us the
02:39 25 evidence that would show a m scarriage of justice

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32576
1 at trial and that the remedy would be to go back
2 to trial at which point you could raise reasonable
3 doubt because the court and not the m nister would
4 be dealing with the issue of reasonable doubt?
0239 b5 A Yes.
6 Q And so the bald statement that |ookit, if I were
7 tried today, you couldn't convict me today, absent
8 some evidence of a m scarriage of justice with
9 respect to the original trial, is not enough to
02:39 10 get a remedy; is that fair?
11 A That's fair.
12 Q And that was a notion that came up, | think, from
13 time to time in the media and as well | think in
14 subm ssions from and on behalf of David M| gaard,
02:39 15 that | ookit, you couldn't convict nme today, |
16 could raise a reasonabl e doubt today, and | think
17 your evidence is that that would be a
18 m sapprehension of your view of how Section 690
19 operated; is that right?
02:40 20 A Yes. The media and nost fol ks are aware of the
21 reasonabl e doubt standard because it's, in terns
22 of the reporting of crimnal justice issues, nuch
23 of that reporting focuses on a trial and focusing
24 on either guilt or acquittals where the Crown nmust
02:40 25 establish the guilt of the accused beyond a
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1 reasonabl e doubt and that phrase is front and
2 centre in a |lot of people's m nds because it's
3 often reported in the context of trial matters.
4 In the context of 690 it's, in our view,
0240 5 I nappropriate to inport that standard which is
6 suitable for a trial, or in the trial context, to
7 a 690 application.
8 Q And would it be correct to say that it m ght not
9 be unusual to find, in the cases of many convicted
02:41 10 persons, that if you retried them 15 or 20 years
11 | ater, that for a whole host of reasons, unrelated
12 to a mscarriage of justice, they may be acquitted
13 on a subsequent trial?
14 A Correct.
0241 15 Q If we can go to 333314, pl ease. Now, this meno is
16 Oct ober 16, 1989. My understanding is that
17 Bernard Hanssen -- maybe tell me, who was Bernard
18 Hanssen?
19 A At the time Bernard Hanssen was a nember of the
0241 20 m nister's staff.
21 Q M ni ster of Justice?
22 A M ni ster of Justice's staff.
23 Q And this is the day following the October 15th,
24 1989 CTV National News story. Am | right in
0241 25 assum ng that this would be a briefing note that
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you prepared for the mnister as a result of what
was reported on the CTV National News?
This is part of a briefing package, yes.
Or part of a briefing package?
Yes.
And again, | appreciate, and | know M. Frayer,
t hat some, there m ght be sone privilege over sone
medi a reports or information, but if |I'm stepping
over the line, please advise, but this is a
document that we've been provided. In addition to
what you gave to Bernard Hanssen, woul d ot her
people contribute information into the media
briefing package?
Yes.
But this would be your product to informthe
m ni ster about what was happening at this tinme?
Yes.
And this would be the report that you told us
woul d take sometimes a half day or thereabouts?
It would take some time, yes, sonetimes a couple
of hours. It depends.
If we can scroll down, you say here:

"The applicant also alleges that had the

jury properly understood the forensic

evidence introduced at M. Ml gaard's

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv



Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32579

1 trial, the jurors would have acquitted

2 him  The general consensus at trial was

3 that Gail MIller's assailant sexually

4 assaul ted and murdered her. Laboratory
0243 5 tests of frozen spermrecovered at the

6 scene indicated that the sperm s donor

7 had type "A" blood. The analyst also

8 testified that the sperm contained "A"

9 antigens. Further tests reveal ed that
0243 10 the spermtested "positive for blood",

11 however, the analyst could not determ ne

12 if there was bl ood because he exhausted

13 his sanmple before the tests could be

14 performed. David M | gaard's bl ood type
0243 15 is "A".

16 Antigens are a conponent of

17 bl ood which are secreted in the body's

18 fluids by a |large section of the

19 popul ation. Tests performed in 1969 on
02:43 20 a saliva sanple from David M | gaard, did

21 not disclose the existence of antigens

22 in David M| gaard's saliva. The

23 applicant submts that the sperm sanple

24 was not contam nated by bl ood.
02:43 25 Therefore, the donor of the sperm was a
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1 secretor of "A" antigens. Because
2 M|l gaard is not a secretor of "A"
3 antigens, he could not have been the
4 person responsible for the sexual
0244 5 assault and murder of Gail MIller."
6 So that would be basically a summary of the
7 position put forward in the application?
8 A Yes.
9 Q And then here:
02:44 10 "To date the investigation
11 has included an exam nation of the trial
12 and appellate record, and an anal ysis of
13 the forensic reports submtted by the
14 applicant. The forensic analysis
02:44 15 performed to date reveal that there are
16 grave om ssions in the subm ssion of the
17 applicant which underm ne the
18 concl usions he has reached.™
19 And, again, can you el aborate on that other than
02:45 20 what you have already told us; is there anything
21 in addition?
22 A No. We were, at that time, referring to the
23 forensic reports of Dr. Ferris.
24 Q Right. So the 'grave om ssions' would be the
02145 25 contam nation and the fact that David M| gaard's
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1 secretor status were not a proper assunption?
2 A Yes, and the fact that the conclusion that Dr.
3 Ferris reached, which was so wi dely publicized,
4 did not take into account the inpact of
0245 5 contam nation on the result.
6 Q And | think, as well, you also told us that it
7 assunmed that the evidence was put in by the Crown
8 as a link, or the position, | think you said, put
9 to the jury --
02:45 10 A Yes.
11 Q -- was this was a link to David M| gaard when, in
12 your view, it was not?
13 A That's correct.
14 Q And then you say:
02145 15 "We have just |ocated a
16 witness at trial, who may have seen
17 M | gaard begin his assault on the
18 victim As soon as arrangenents can be
19 made to interview this w tness, the
02:45 20 interviews will be conducted. W also
21 intend to interview Debra Hall, but
22 woul d prefer to do so once we have
23 conpl eted arrangenments with the w tness
24 at trial. We intend to conplete the
02146 25 interviews before finalizing our
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1 assessnment of this application. Bot h
2 interviews would be in Western Canada
3 and could be conmpl et ed
4 cont empor aneously."
0246 5 Then, scroll down:
6 "Further, M. Mlgaard in his
7 Sept ember 15, 1989 l|etter has stated his
8 intention to make additiona
9 representations in support of his
02:46 10 application. To date we have not
11 received these representations. I n
12 these circunstances, it is difficult to
13 predict when the investigation will be
14 finished."
02146 15 Now this would be an accurate report, then, of
16 what you provided to the Mnister's office?
17 A Yes.
18 Q And so | take it that if the Mnister -- this
19 woul d be your client, correct, you are telling
02:46 20 your client what you have done?
21 A "This is what | have done, this is what | propose
22 to do", and they were entitled to that in sonme
23 greater detail.
24 Q And so that if the client -- if your client, the
02:46 25 M ni ster, decided to publicly say "lookit, there
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1 are grave om ssions in the Dr. Ferris report",
2 he -- | think it was Mnister Lewis at the time --
3 he could have done so if he chose, but that would
4 be his prerogative?
0247 5 A That woul d have been his call, but you note | did
6 not get into a great deal of details in terms of
7 what those om ssions were, just to give them a
8 flavour for what it is that we were doing.
9 Q And the briefing notes, is it fair to say, would
02:47 10 generally respond to the subject matters raised in
11 the media articles?
12 A Yes.
13 Q What ever background you required?
14 A Yes. This is much nore detailed than you can get
02:47 15 in let's say a Question Period report, but this
16 was what was required at the time, and | provided
17 it.
18 Q And so | think M. Asper said that one of the
19 reasons that they went to the media was to put
02:47 20 pressure, | think, on the Mnister to get a
21 deci sion nore favourable and to get it done
22 qui cker . s it your evidence that by going to the
23 medi a, to the extent that those on behalf of David
24 M | gaard instigated reports in the media, that in
02148 25 doing so, that it may have actually sl owed down
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1 the work you were doing?
2 A It did. It, in essence, it |lengthened ny day.
3 Q Is it fair to say that, had there not been the
4 vol ume of media reports and hence the work you did
0248 5 with the media briefings, you would have got your
6 i nvestigation done sooner?
7 A | think it's fair to say that. | couldn't
8 guantify just what inmpact it m ght have had, but
9 there is an opportunity cost to preparing this
02148 10 note to Bernard Hanssen, and the cost of doing
11 this is not doing sonmething else on the file.
12 Q Okay. If we can go to 010054. The -- this is a
13 |etter from M. Wolch to you of October 18, 1989
14 identifying that a juror at David M| gaard's trial
02:49 15 contacted M. Asper after the CTV News program and
16 claimed that he tried to disqualify hinself four
17 days before the trial but was told that he was
18 required to provide ten days notice. And,
19 actually, | should just go back up:
02:49 20 "... he wanted to discuss the case. M .
21 Asper, perhaps being overly cautious,
22 given that the Crim nal Code was not
23 amended until 1972, inmmedi ately advi sed
24 M . Cooney that it may be inproper,
02:49 25 i ndeed illegal, for himto disclose
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1 anything regarding the private
2 functioning of that jury.",
3 and then went on to talk about his psychiatric
4 probl ems. So | think this letter was giving you
0250 5 t he heads-up that, "lookit, we -- a juror has
6 called us and a juror said that he was not able
7 to sit as a juror"; is that correct?
8 A Yes.
9 Q And what, if any, steps did you take to deal with
02:50 10 this informati on?
11 A Well, | took a look at it, it said he didn't want
12 to talk about jury deliberations or anything of
13 t hat nature. | could not approach the jury --
14 Q What was the --
02:;50 15 A -- or a former juror, so --
16 Q And why could you not?
17 A There is a provision in the Code that signals that
18 one should not do that, it's an offence; but,
19 secondly, that the claimis one that you just
0251 20 couldn't substantiate without running afoul of
21 anot her set of | aws.
22 Q And so are you telling us that in order to follow
23 up, or that following up with M. Cooney woul d put
24 you in the position of violating the Crim nal
02:;51 25 Code?
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1 A Yes. Yes. M . Cooney's psychiatric condition

2 could only be relevant if he took the position

3 t hat that psychiatric condition informed the jury

4 del i berations or informed his role as a juror,
0251 5 which is to gather or listen to the evidence and

6 deli berate and come to a decision.

7 Q Now if we could call up 159886. This is an

8 article of Dan Lett the sanme date in the W nnipeg

9 Free Press about M. Cooney, and | think it's fair
02:;52 10 to say that he actually does get into and report

11 on information from M. Cooney in the jury

12 del i berations, says:

13 "As well, Fernley Cooney says

14 he felt M| gaard, who is serving time in
02:;52 15 Stony Mountain Institution, was

16 i nnocent, but caved in to his peers

17 because of his weakened mental health."”

18 Go back to the full page, 1'll just read you a

19 few more and then ask you a question:
02:;52 20 "Cooney said even though he

21 had a history of mental illness and was

22 on medi cati on, he understood all the

23 evidence presented during the trial and

24 along with five other jurors, originally
0252 25 felt Ml gaard was innocent.
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1 However, the jurors who felt
2 M | gaard was guilty pressured the
3 ot hers, Cooney said, until he was the
4 only juror supporting an innocent
0252 5 verdict."
6 Let me pause there. Would that type of
7 information, in your view, for you to go and
8 gat her that information would put you in the
9 position of violating the Crimnal Code; is that
02:;52 10 correct?
11 A It deals specifically with the deliberations of a
12 jury, yes.
13 Q And so is it fair to say the reason you did not
14 follow up with this type of information, because
02:;53 15 you did not wish to violate the Crim nal Code?
16 A Yes. But, you know, if | read the story in its
17 entire context, he may be, in quotes, "a weakened
18 mental condition", that doesn't signal that he is
19 unable to performthe functions of a juror. He,
0253 20 along with five others, initially, according to
21 the article they may have taken a straw poll at
22 the end of the evidence and he, along with others,
23 said "I don't think he's guilty". Well, that's
24 fine.
0253 25 The jury systemis one in which
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1 12 people, after deliberation, come to a consensus

2 one way or the other, or if not there is a hung

3 jury, but that's part and parcel of how juries

4 wor K.
0253 5 Q If we did then go back to the main page, the

6 comment here:

7 "Asper said although the

8 confession doesn't alter the facts of

9 the case, it is another exanmple of how
02:54 10 irregular the trial and police

11 i nvestigation were.

12 "If it's true, if all of this

13 is true, then it | ends support to our

14 position that there may have been sone
02:54 15 irregularities at the trial,' Asper

16 sai d. "I think it supports our position

17 that this case should be reopened.'"”

18 "This is just the |atest of a

19 series of bizarre disclosures
02:54 20 surrounding the trial and police

21 investigation of the M| gaard case,

22 Asper said."

23 | wouldn't mnd your conmments on that. \What was

24 your -- does that accord with what you believed
02:54 25 was being put forward to you as the grounds for a
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1 remedy under Section 6907
2 A No. If -- 1"m not certain what he nmeans by
3 "bizarre disclosures", because until that time we
4 had Deborah Hall's affidavit, we had Ute Frank's
0255 5 statement, which received sonme characterization,
6 and we had Dr. Ferris' report, which is a
7 scientific -- or which is evidence scientifically
8 based. | wasn't aware of a great deal of, quote,
9 "bizarre disclosures”.
02:55 10 There was, of course, the --
11 there was, of course, the disclosures relating to
12 ot her sexual assaults, but by then we hadn't
13 really collected that much informati on about
14 it, --
02:55 15 Q Ckay.
16 A -- so I"mnot certain what M. Asper had in m nd
17 when he tal ked about bizarre disclosures.
18 Q Let's just go down to the full page, please.
19 There is also a nmention here, and this just
02:55 20 predates your interview of Nichol John, he says:
21 "Asper noted that at the
22 trial, one witness who gave police an
23 eyewi t ness account of the crinme
24 contradicted her earlier statement while
02:56 25 testifying. The witness had been jailed
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wi t hout charge and claimed |ater that
police pressured her into making the

statement . "

Agai n, was that part of what you understood to be

a ground with respect to the Nichol John

statement, that the police had pressured her into

maki ng the statement?
No.

If we can go to 220 --
Because --

Oh, sorry?

-- if I may just add, the thrust of the, the

thrust of the subm ssions up until then was that

Ni chol John's statement couldn't factually be

true, and it focused on the fact that the victim

had been stabbed through the coat and not through

t he dress.

Can you tell us, as an investigator, presumably

you would have read this article at or around the

time it came out?

Yes.

To the extent that, in the media, M. Asper may be

putting forward a position or an argunment that

different or not included in what's in the written

application, how did you deal with that or --
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1 A You took a deep breath and you hoped that the

2 story would die in one day because you couldn't

3 respond to it publicly in the same fashion.

4 Q Woul d you, would you take this and say "okay, this
0257 5 must now be part of the application”, so what you

6 read in the media, or did you restrict your focus

7 to what was submtted to you as part of the

8 application?

9 A Well it certainly added sone, it certainly added
0257 10 some inportance to speaking with Nichol John,

11 because here's an aspect that doesn't deal with

12 sonmet hing that didn't happen at trial, but this is

13 in relation to police pressure into making the

14 statement. To the extent that Ms. John adopted,
02:;58 15 in her testinony, certain aspects of the

16 statement, that was in evidence, and that's

17 sonmet hing that we -- we needed to | ook at.

18 Q So that are you telling us that if, in fact, the

19 police had pressured Nichol John into making the
02:58 20 original statement, and the one that she did not

21 adopt all of, that m ght be something you would

22 consi der ?

23 A Yes.

24 Q Now | think you're telling us that that was not in
02:58 25 the application material ?
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Not the original one, no.
No. And so, having read this in the article,
woul d then that, | think you said, inform you that
you m ght raise it with Nichol John?
Yes.
That's probably an appropriate spot to break.

(Adj ourned at 2:58 p.m)

(Reconvened at 3:21 p.m)

BY MR. HODSON:

Cal m up 220222, please. And this is an October
22nd, 1989 article of Dan Lett in the W nnipeg
Free Press, and if we could just turn it around so
we can take a look at it. No, this way so | can
see this part, please.

And "1l go through this. Just
to give you a bit of background, M. WIIlians,
this is an article that tal ks about the Ute Frank
statement that you had sent to M. Asper, and |
think you're famliar with this article and the
timng of this article; is that right?

I am
And we'll just go through parts of it, and it
says:

"A police statement from a

witness who directly refuted damni ng
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1 testinony given at the 1969 nmurder tri al
2 of David M| gaard has been rel eased by
3 the federal Justice Department 20 years
4 after he was convicted."
0322 5 And t hen:
6 "M | gaard's | awyer, David
7 M | gaard, said the statement indicates
8 there were irregularities in the trial
9 and police investigation. It may even
0322 10 prove that two witnesses were lying to
11 protect themsel ves against crim nal
12 charges laid just two weeks before the
13 trial, he added."
14 |'"d i ke you to conment on not only the -- your
03:22 15 vi ews about what is stated here, the contents,
16 but as well the inclusion of Ute Frank's
17 statement in the media. Can you tell e whether
18 you had concerns at the time and, if so, what
19 t hose concerns were?
03:22 20 A My concern was that information that had been
21 collected and shared for the purposes of a 690
22 application was being used to -- for a different
23 purpose and was being characterized in a way that
24 prevented me from respondi ng. The signal that, or
0323 25 t he suggestion by the reporter that the statement
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1 directly refuted damning testimny given at the

2 trial, | took the Ute Frank statement to mean that

3 it could only refer to the testinony of Messrs.

4 Mel nyk and Lapchuk. To the extent that the
0323 5 statement was silent about, or didn't comment

6 directly or adversely about what Mel nyk and

7 Lapchuk reported that they had seen, | couldn't

8 conclude that the statenment was refutation just by

9 | ooking at it. There was no specific reference in
0324 10 the statement, as | recall, to either M. Melnyk's

11 testinony or to M. Lapchuk's testinony or to the

12 event that they testified about. Consequently, |

13 was perpl exed about what aspect of the statenment

14 was being held out as a refutation of the trial
0324 15 evidence of M. Melnyk and M. Lapchuk.

16 Q Why woul d you care about what the media or the

17 public | earns; was that a concern for you?

18 A It's a concern because there -- it's just another,

19 call it a brick in a nounting series of statements
0324 20 or m sstatements about the state of the 690

21 application. MWhen all of this information, which

22 isn't correct, is out there, it puts undue

23 pressure on the Mnister, "lookit, Mnister, if

24 there's all this why haven't you acted, why do you
0325 25 have to wait". There is a mounting body of
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1 evi dence, at |east portrayed by the press, that
2 signals that this person shouldn't be where he is
3 and, to nme, that was inappropriate.
4 Q Let me ask you this. If M. MIlgaard's
0325 5 application to you under Section 690 contained
6 everything that you read in the press, and
7 everything in the press was true, would that have
8 provided a number of different bases for relief?
9 A Yes. | have handl ed applications in which there
03:25 10 was a turnaround tinme of |less than three nonths,
11 and it was a successful outcone.
12 Q And so are you saying that if, for exanmple, Ute
13 Frank's statement did in fact refute the evidence
14 of Mel nyk and Lapchuk, and it was true, then would
0326 15 t hat be a basis that would provide or could
16 provide a remedy under Section 6907?
17 A It -- Ute Frank's evidence, coupled with Deborah
18 Hall's, m ght, or could, provide a basis.
19 Q So if what M. Lett writes here is in fact true, |
0326 20 mean if the public reads this and says, okay, well
21 Ute Frank has refuted the damming testimny of
22 Mel nyk and Lapchuk, Mel nyk and Lapchuk had
23 crimnal charges, if that's true then why hasn't
24 the M nister --
0326 25 A Act ed.
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1 Q -- reop -- acted?

2 A Yes. And you've got to take that in conjunction

3 with what was already in the public concerning

4 Deborah Hall and concerning Dr. Ferris.
0326 5 Q And so your concern, is it fair to say your

6 concern is that the public, i1f, in your view get

7 m si nformed about the facts, and in particular

8 about the grounds for the application, it puts

9 undue pressure on the M nister in that what the
0327 10 M nister is looking at is a record far different

11 t han what the public is |ooking at?

12 A Correct.

13 Q And | think you have said the difficulty you have

14 is that you are unable to, or were unable to try
0327 15 and correct the record in the public domain for

16 t he reasons you stated?

17 A Yes.

18 Q What about the coment here that the statenment had

19 been rel eased by federal Justice Departnment 20
03:27 20 years after he was convicted; did you have

21 concerns about what inference or what nmay have

22 been drawn by the public fromthat?

23 A The -- one of the inferences is that the

24 department had held onto the statement for 20
0327 25 years before releasing it. In reality, | think we
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1 requested it towards the end of June, and turned

2 it over in October.

3 Q Now t he evidence of M. Tallis is that, at the

4 time of David Ml gaard's trial, he had the
0327 5 statement; would you have been aware of that?

6 A | was aware of that from my conversations with M.

7 Cal dwel | .

8 Q And so, again, would the concern there be that the

9 public m ght perceive, by reading this, that your
03:28 10 department or the government held back the

11 statement for 20 years, and that it was only now

12 comng to light that there was this irrefutable

13 evi dence?

14 A Yes. This is only partly correct. The Justice
03:28 15 Department did release the statement to M. Wl ch

16 and M. Asper 20 years after M. M| gaard was

17 convicted. What it doesn't say is that trial

18 counsel had a copy of the statenment at the time of

19 trial and, in fact, trial counsel interviewed the
0328 20 wi tness at trial. The i npression that the story

21 gives is that this is something that's brand new,

22 it only surfaces after conviction, and -- when

23 that, in fact, was not the case.

24 Q So, again, would this be simlar to the substance
0329 25 of what is said, that the public may have an
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1 i ncorrect view about the fairness of the process?

2 A Yes. You can't attack what's said because we did

3 give it up, but it's the om ssions that is not

4 stated there that colours the public's perception.
0329 5 Q And, again, would there be -- and | appreciate

6 we' ve touched on your constraints earlier, but

7 woul d you have consi dered phoning M. Lett and

8 saying "lookit, here's the rest of the

9 i nformation, publish that please"?
0329 10 A No .

11 Q And why not ?

12 A That would involve a rel ease of personal

13 information which I wasn't entitled to do.

14 Q But would that draw you into trying the case in
03:30 15 t he medi a?

16 A Yes.

17 Q And was that sonmething that you intended to avoid?

18 A At all costs.

19 Q And, here, the statenment that Ml gaard's | awyer
03:30 20 said the statement indicates there were

21 irregularities in the trial and police

22 investigation, and again with the Ute Frank

23 statement, | think, would it be fair to say that

24 t hat was not a ground put forward in the
0330 25 application? There wasn't an application that
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1 said "Ute Frank's statement proves irregularities
2 in the trial and police investigation, therefore,
3 find a mscarriage of justice"?
4 A | didn't know what to make of that statement.
0330 5 This is the reporter talking? Now let nme | ook at
6 t hi s again.
7 Q | think Ml gaard' s | awer --
8 A These are words attributed to M. Asper.
9 Q Yes.
0330 10 A | didn't know what he was referring to.
11 Q And then, as well, the suggestion here that:
12 "It may even prove that two wi tnesses
13 L
14 and |'m assum ng that that's Mel nyk and Lapchuk:
03:31 15 "... were lying to protect thenmsel ves
16 agai nst crimnal charges laid just two
17 weeks before the trial, he added."
18 And | think that's the suggestion that Mel nyk and
19 Lapchuk, when they testified at David M I gaard's
03:31 20 trial, had previous or outstanding crim nal
21 charges, and was that something you were aware
22 of, M. Asper contending that, "lookit, they lied
23 because they were trying to make a deal "?
24 A Yes.
0331 25 Q And if we can go over to, back to the main page,
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1 pl ease, and | think the article continues there,
2 and it says:
3 "The statenment, released | ast
4 week, contradicts testinony fromtwo nmen
0331 5 who say they saw M | gaard reenact the
6 murder in a Regina hotel room "
7 And | think you told us that you do not agree
8 with that statement; is that fair?
9 A That's correct.
03:32 10 Q And then, if we could go back to the full page,
11 and | want to get -- spin it, put it upside down
12 to show nme the right-hand colum, please. |t
13 says:
14 "Asper said" --
0332 15 actually, sorry, let nme just find -- sorry, 1'1lI
16 have to get you to go back there. It says:
17 "Asper said the statenent was
18 t aken by Saskatoon police in Jan. 1970
19 from Ute Frank, an acquai ntance of
03:32 20 M | gaard, who was one of several people
21 in the hotel roomin May, 1969."
22 Did you have a concern, at this time, that Ute
23 Frank's name, and the statement which M. Asper
24 had received from you, would be put into the
03:33 25 public domain through the medi a?
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1 A Yes.

2 Q And can you el aborate on what your concern was?

3 A Well, at the time, | had obtained that information

4 as a result of the good offices of the provincial
0333 5 attorneys general office. Submtting it to the

6 applicant was done for the purpose of enabling the

7 applicant to advance its application to the

8 M ni ster. | can sell, or | can obtain, or that

9 was one of the bases upon which | obtained
03:33 10 information, and it was sometimes obtained under

11 certain enmbargoes that | would restrict its

12 di ssem nation and it would not be used for

13 pur poses unconnected with the work. By

14 di ssem nating it to M. Asper | felt -- 1 was
0334 15 di sappointed in nyself for not getting a, for not

16 getting some kind of undertaking to control its

17 further dissem nation, number one; and two, | ran

18 the risk of violating some of the personal -- sone

19 of the Freedom of Information Act or privacy acts
03:34 20 of the various provinces. It's just this is

21 someone's statement that was taken for a

22 particul ar purpose and it wasn't taken for the

23 pur poses of publication.

24 Q |f you would have known that M. Asper would have
03:34 25 sent the Ute Frank statement to the media would

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0334 b5

03:35 10

11

12

13

14

03:35 15

16

17

18

19

03:35 20

21

22

23

24

03:36 25

Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32602

you have given it to him?

| wouldn't have given it to himunless | had sonme
ki nd of undertaking concerning its further

di ssem nati on. I f, for exanple, you take the
statement and you are interview ng another witness
and you want to put the statement to that witness,
fine, but not to be submtted to your favourite
reporter.

Did you -- was it your understanding that, in
giving the statement to | egal counsel for M.

M | gaard, that -- are you saying inplicit in that
was that he would use it only for the purposes of
t he application?

Yes, | was hoping that he would use it for the
pur poses of the application, and | suspect the
argument may be made that by giving it to the
press that's consistent use with purposes of the
application, but I felt that giving it to him
woul d enable himto bol ster whatever subm ssions
he wanted to make to the M nister.

Did this dissem nation of the Ute Frank statenent
to the media by M. Asper, did it cause you to
change your practices and what information you
provided to M. Asper and M. Wblch after this

date?
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1 A Yes, it caused me to adjust the timng for the
2 delivery of any of that information.
3 Q And can you explain that, please?
4 A Well the effect of this statement, and its
0336 5 characterization, is that we were unable to
6 respond to it publicly. Notwi t hst andi ng that, it
7 put the Mnister in an unfortunate position, so to
8 | essen the incidences or the incidents of being
9 pl aced in this kind of position we decided to hold
0336 10 off until such time as we've conpleted our work
11 and then we can provide the fruits of the
12 investigation in a more controlled setting with
13 t he necessary precautions against further
14 di ssem nati on.
03:37 15 Q And that would be the October 1, 1990 nmeeting; is
16 t hat correct?
17 A Yes.
18 Q And so are you telling us that, as a result of
19 this incident with the Ute Frank statement, rather
0337 20 t han providing to M. Asper or M. Wl ch the
21 fruits of your investigation fromtime to tinme,
22 you took the step of withholding it or holding
23 back until October 1 because of what was done with
24 the statement you provided?
0337 25 A Or getting embargoes in relation to further
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di ssem nation, yes.

Did you ever hear from Ute Frank or have concerns
expressed by her that she read about herself in

t he newspaper? | believe that was her evidence

before the Comm ssion, he had some concern that it

| didn't hear about Ute Frank directly. She - -
she didn't say that to me, she may well have had

t hat . But | did interview her, | think, in
relation to the second application.

And if we can then go back to the main page, and I
want to get this, right-hand side pl ease. It
says:

"Asper said Hall's affidavit
had no corroboration until earlier this
mont h, when the Justice Depart ment
rel eased Ute Frank's statement, taken at
the same time as those from Lapchuk and
Mel nyk. "

And it goes on:

"Frank made no mention in her
statement of Ml gaard re-enacting the
mur der . "

And it goes on to give a quote. Did you agree

with this characterization that the Deborah Hal
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1 affidavit -- or pardon me -- that the Ute Frank
2 statement corroborated Deborah Hall's affidavit?
3 A No, | didn't.
4 Q And then he says:
0339 5 "Asper said either of the
6 statements fromthe two women, if used
7 at the trial, could have successfully
8 refuted Lapchuk's and Mel nyk's
9 testi mony, which was consi dered very
03:39 10 power ful and persuasive.
11 Asper said he's puzzled why the
12 police would take the statement and is
13 unsure about whether M| gaard's counsel
14 even knew the statement existed."
03:39 15 And | think, on the latter point, you told us
16 t hat you knew, at this time, that M. Tallis had
17 a copy of that, or had been provided?
18 A Yes.
19 Q Did that concern you, that in this article there
03:39 20 woul d be a suggestion that a statement had not
21 been provided by the Crown prosecutor to defence
22 counsel ?
23 A At the time | wasn't concerned because | was
24 aware, based on conversations with M. Cal dwell,
0339 25 that he had in fact provided that statement to M.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32606

1 Tallis.

2 Q But were you concerned that the public was being

3 told a different story possibly?

4 A Yes, but | guess I'mresigned to the fact that by
0340 5 then |I'd been in the prosecutions game for about

6 ten years and recognized that the publication of

7 crimnal justice issues is rarely accurate and

8 I|'m | had just become resigned to it.

9 Q And, again, were you concerned, though, in that
0340 10 the | egal counsel that you were dealing with on

11 this application was making statements in the

12 medi a that you felt were wrong and yet you felt

13 unable to respond to?

14 A Correct.
0340 15 Q And, again, | mean you've, | think you've touched

16 on it earlier, that that -- is it fair to say

17 that, as the media attention grew, that this

18 became nore and nmore of an issue?

19 A Yes. If you take a | ook at the | ast paragraph, it
0340 20 real ly:

21 "So far, there has been no

22 comment from Justice Department

23 i nvestigators about whether the new

24 evidence will warrant re-opening the
0341 25 case, he added."
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1 Well, that's absolutely true. It's not the role

2 of the investigators to presunme to relay to the

3 public what the M nister is authorized to do.

4 Q Do you recall whether you ever went to M. Asper
0340 5 and expressed your concerns about this article or

6 about his use of the Ute Frank statenmnent?

7 A It may have come up in conversation. | believe |

8 may have mentioned it, but | have no specific

9 recall.
0341 10 Q Did there come a point in your dealings with M.

11 Asper where things maybe were not as cordial as

12 t hey once were or that perhaps there wasn't the

13 same | evel of trust that you had in hinm?

14 A Well, certainly I had to be much nore careful in
0341 15 what | said and what information | shared because

16 | was never certain that it would be relayed as

17 accurately as | would hope it would be. He is

18 entitled to his view and | could not prevent that.

19 What | could, however, influence is the frequency
0342 20 with which we were exposed to views which we

21 couldn't respond to publicly. There would be a

22 time and based upon these experiences, | knew that

23 | had to be careful.

24 Q And so but for these concerns that you had in your
0342 25 dealings with M. Asper, are you saying that the
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1 information that was shared at the October 1, 1990

2 meeting m ght have been shared earlier?

3 A Some of it would have been, yes.

4 Q 002473, please, again this is an October 23, '89
0342 5 memo to file, it |looks |Iike another conversation

6 with Pat Alain -- scroll down -- and again | think

7 this just touches on simlar matters to what was

8 tal ked about before; is that right? Would this

9 just be a follow-up discussion or can you shed any
0343 10 [ight on this?

11 A | think it's a follow-up, a clarification of what

12 she may have written earlier, and it focused

13 primarily on causes of contam nati on.

14 Q And that's here:
0343 15 "She al so pointed out that certain

16 substances can mmc the A antigens."

17 And that would be the concern, that the "A"

18 antigens may have been in the senmen due to

19 contam nati on as opposed to comng fromthe
0343 20 donor ?

21 A Yes.

22 Q 002475, this is an October 23, '89 menmorandum to

23 file, same date, and this deals with, you inquired

24 of her -- just scroll down a bit, please -- the
0344 25 steps required to take a non-contam nated saliva
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1 sanmpl e, and she goes through the process, and |
2 think this is how you take a test of saliva to
3 test for the secretor status; is that right?
4 A That's right.
0344 5 Q And were you getting this information to eval uate
6 the validity of the secretor test done in 1969 or
7 were you getting this with a view to having the
8 secretor test done for David M| gaard?
9 A Looki ng back on it, | believe initially |I wanted
0344 10 to get that information to eval uate what had been
11 done previously, but | recognize at the time that
12 it may also be useful if a decision were taken to
13 request a secretor test from David M | gaard what
14 t he necessary steps would have to be.
0345 15 Q So it may have been both?
16 A It may have been both.
17 Q Go to 016105, and this is an October 23, '89 meno
18 to file of a conversation with M. Caldwell, and
19 you say:
0345 20 "... asked himto photocopy the
21 testi nony of Nichol John, Ron WIson and
22 Shorty Cadrain and any other file
23 materials he had identified."
24 And it appears that you had maybe planned to go
0346 25 | ook at the file and postponed the trip and asked
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himto go get these. "' m assum ng these are
prelim nary hearing transcripts; is that right?
That's right.

And | think the "any other file material” he had
identified, I'"ll show you a letter in a nmonent,

think this relates to the earlier request that

emanated from M. Asper to review the file for the

nurse knife-wi elding assailant; correct?

Yes.

And then M. Caldwell mentioned that M. Emson had

performed certain tests:
"These tests indicate that the knife
wounds were consistent with penetration
from a paring knife."
And then tal ks about Dr. Ferris' report. And |
take it you were going to see Harry Enson as
wel | ?
Yes.
And what was the purpose of that?
| wanted to get, | wanted to clarify some
guestions in my m nd about the knives and which
knife caused the wounds.
And was that based on what may have conme out
from --

The trial transcripts.
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1 Q O the trial transcripts?

2 A Yes.

3 Q If we can go to 027172, this is a memorandum

4 Oct ober 23, 1989, a nmemo to file from Ellen Gunn
0347 5 who was at the time Executive Director, Public

6 Prosecuti ons. Do you recall dealing with Ellen

7 Gunn?

8 A Yes, | do.

9 Q And the first paragraph indicates she tel ephoned
0347 10 you with respect to the M| gaard case:

11 "M. WIlliams indicated that he was

12 wor ki ng on the review of the Ml gaard

13 matter and when | asked for the status

14 i ndicated that it was still under
0347 15 revi ew. He then offered to have a

16 di scussion off the record with me with

17 respect to it. \When | agreed he

18 indi cated that he would have to call me

19 back. | then received a call from M.
0348 20 Cor bett who apparently is M. WIIlians'

21 superior.”

22 Now, would that be accurate?

23 A Yes.

24 Q And let's just talk for a noment about the role of
0348 25 the Attorney General, Saskatchewan, or public
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1 prosecutions or Governnment of Saskatchewan,
2 however you want to characterize it. Would it be
3 correct to say that up until this point in your
4 wor k under Section 690, you would not involve the
0348 5 Attorney General of Saskatchewan office other than
6 | think you contacted M. Dehm and M. Caldwell to
7 get access to the file?
8 A | had asked them and they had agreed to provide
9 certain information, but | had not kept them
0348 10 apprised of what we were doing or what the results
11 of our inquiries had been.
12 Q And why was that?
13 A Because it's -- why? Because | work for the
14 M nister of Justice federally and at that stage we
0348 15 had not -- we hadn't come to any -- we hadn't
16 conpl eted the investigation and consistent with,
17 guess, my practice at the time, | reported to the
18 M ni ster of Justice, | reported up within the
19 Depart ment of Justice. | was quite -- | had not
0349 20 met Ellen Gunn when | received the call. Her
21 voice, a female voice was at the other end of the
22 line, identified herself as Ellen Gunn and | knew
23 generally that Ellen Gunn was a senior officer in
24 t he department, or | think it's DPP, public
0349 25 prosecutions. | was reluctant to provide the type
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1 of information that she wi shed, so |I told her it

2 was still under review. She pressed for nore

3 details and | parried that request and went to

4 talk to ny boss, M. Corbett, who new Ellen Gunn
0350 5 and who could determ ne whether the voice on the

6 phone identifying herself as Ellen Gunn was Ellen

7 Gunn.

8 Q So were you reluctant to talk to Ms. Gunn; is that

9 fair?
0350 10 A Yes.

11 Q And let's just talk about -- putting aside Ms.

12 Gunn, but let's just talk about the Government of

13 Saskat chewan. Would it be correct to say that in

14 your role in investigating the 690 application,
03:50 15 the Attorney General's office of Saskatchewan

16 woul d not play a role in that?

17 A It would not play a direct role, no. | have --

18 there's a time frame involving the Attorney

19 General's office and typically that would come
0350 20 when, at the conclusion of the investigation. | f

21 it |l ooked as if grounds existed for remedy, we

22 woul d give them a heads up and we woul d say

23 | ookit, this is what we've found, we would like to

24 have your comments on it, but until such -- until
0351 25 we had reached that nmonent, generally our job was
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1 to do it, ask the questions, gather the
2 information, make the assessment. Yes, we would
3 involve the A.G's office to the extent we need
4 clarification to the extent that we needed
0351 5 information for the assessment, but we would not
6 be making it in consult with them For one
7 reason, they were the prosecuting agency and while
8 t hey would have val uable information for us in
9 terms of understanding the case that was put
03:51 10 before the jury, our practice was not to involve
11 t hem
12 Q Okay. And would it be correct to say that if the
13 m ni ster was going to grant a remedy and send the
14 matter back to trial, the Attorney General of
0352 15 Saskat chewan woul d need to know that because they
16 woul d be the ones prosecuting?
17 A Correct.
18 Q O if they were sending it back to the Court of
19 Appeal to have the appeal reheard, it would be the
03:52 20 Attorney General of Saskatchewan that would have
21 to deal with that?
22 A Correct.
23 Q And so am | correct that it would be, if that was
24 the direction that the Federal M nister was going
0352 25 to go, it would be a heads-up call that |ookit,
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this is where this is going, you should be aware

t hat what you thought was a finished file is now

goi ng back to the courts and you will have to
assunme your responsibility as the prosecuting
agency?

Correct. It wouldn't make sense to take them

surprise.

But are you telling us that you wouldn't consult

t hem and say what do you think about these grounds

and what do you think about a renmedy?
No, not generally.

If we can scroll down here, and | appreciate,

think this is not your memo, | think the remai nder
of this is the discussion that Ms. Gunn has with
M . Corbett. You' ve had a chance to review this

menorandum in the |last few days. Wuld you agree

with that, that the remi nder of this meno tal

about or relates to a discussion with M. Corbett

as opposed to you?

Correct, because | did not return the call to Ms.
Gunn.

And | want to ask you about a couple of things
that it appears Ms. Gunn wrote down about what M.
Corbett said to her according to her note. As

M. -- do you recall whether you would have tal ked
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1 to M. Corbett or what you discussed with him at

2 the tinme?

3 A | alerted M. Corbett to the fact that | had

4 received a call froma woman identifying herself
0353 5 as Ellen Gunn, that Ms. Gunn had sought the status

6 report fromnme and | was not confortable providing

7 such a report to her, and he says, "well, | know

8 her, let me deal with it".

9 Q And what -- would it be -- what informtion would
0354 10 M . Corbett have about the work that you had done

11 to that date, are you able to shed any |ight on

12 t hat ?

13 A | was -- | copied himon several of nmy menos to

14 file and periodically I would brief himverbally
03:54 15 about the steps | had taken, the steps | was about

16 to take and the results that | had obtained.

17 Q And so on October 23, 1989 he woul d have been

18 aware of the work that you had done on the

19 secretor issue?
0354 20 A Yes.

21 Q And as well | think at this point you were in the

22 process of arranging interviews of Nichol John,

23 M. Tallis, Deborah Hall?

24 A Yes. He woul d have -- his approval was required
0354 25 before I could expense the funds to take the trip.
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1 Q OCkay. And he says here:
2 "They indicate the nore publicity the
3 matter gets the |longer the review is
4 likely to take.™
0355 5 And | think that's what you told us this
6 afternoon; is that right?
7 A Yes.
8 Q And so you would agree with that, that -- | nmean,
9 "' m not asking you to testify as to what M.
03:55 10 Corbett may have said to Ms. Gunn, but | would
11 I i ke your conmment on whether you agreed with what
12 has been attributed to your superior M. Corbett,
13 okay?
14 A To the extent that | can | will.
0355 15 Q Yes. So | think this is something that you say
16 t hat was your view at the time, that the nore
17 publicity the matter gets, the |onger the review
18 is likely to take?
19 A Yes.
0355 20 Q And then here:
21 "Off the record and on a confidenti al
22 basis they indicate that they are not
23 satisfied based on those two pieces of
24 evidence that the case is likely to be
03:55 25 reopened. "
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1 Let me just pause there. And | think they talk
2 about the new affidavit and Dr. Ferris. At this
3 stage was that something that you had concl uded?
4 A | wouldn't have gone that far with respect to
0356 5 Ms. Hall's because | hadn't spoken to her yet.
6 Q As far as Dr. Ferris' evidence, is that -- or that
7 report, is it fair to say at this time --
8 A Yeah.
9 Q -- that this piece of evidence you did not view as
03:56 10 being the type that would provide grounds for a
11 remedy under Section 6907
12 A Correct, in relation to Dr. Ferris.
13 Q And t hen:
14 "The tests they follow is that the
03:56 15 defence nust show that the accused is
16 probably innocent at this stage. They
17 do not see themselves as one other |evel
18 of appeal court and so the onus has
19 clearly shifted to the accused.”
0356 20 Again, this coment that's attributed to M.
21 Cor bett about the tests showi ng probably innocent
22 at this stage, was that the test that you were
23 appl yi ng?
24 A No. | think that overstates the test in that it
03:56 25 pl aces too high a burden on the accused or on the
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applicant.

And it says:
"They intend to interview defence
counsel (M. Justice Tallis) and
potentially some other w tnesses. They
also intend to review the Crown file and
potentially speak with the Crown
prosecutor. Bobs Cal dwell, who now
wor ks for the Department of Justice, has
already reviewed the Crown file in
Saskat oon and has provided them with
some information."

And again, would that be an accurate --

Some of it is accurate in the sense that we had

intended then to interview M. Tallis, then

M. Justice Tallis, and sone other w tnesses.

There had been sone review of the Crown file and |

had been in contact with M. Caldwell.

And then she writes:
"l have asked to be notified whenever
any decision is taken. Accordingly, we
will be copied with any letters which go
to defence counsel on this file."

And presumably that would be the letter advising

of the decision; is that your understanding?
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1 A Yes.
2 Q And that's something | think you told us, that you
3 woul d notify the provincial Attorney General when
4 a decision was made by the mnister?
0358 5 A Yes.
6 Q Go to 157030, and this is your letter to
7 M. Tallis, M. Justice Tallis at the time, and it
8 appears you had a tel ephone conversation of
9 Oct ober 19, go back to the full page, please, and
03:58 10 you send a waiver and it says:
11 "As you are aware, M. Ml gaard has
12 applied to the Mnister of Justice
13 pursuant to section 690 of the Crim nal
14 Code. .. He has raised certain issues
0358 15 concerning the forensic evidence entered
16 at trial. | would like to discuss the
17 defence's position in relation to that
18 evi dence, and related matters.
19 Further to our discussion |
03:59 20 spoke with M. Hersh Wl ch, counsel to
21 M. MIlgaard to advise him of ny
22 intention to discuss this matter with
23 you and to obtain his views on our
24 proposed meeti ng. He advised ne that he
0359 25 had no objection to our neeting to
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1 di scuss the M| gaard case."
2 And again, | take it then that that would
3 accurately reflect what you were planning at the
4 time?
0359 5 A Correct.
6 Q And you wanted to talk to M. Tallis about, at
7 | east one matter was the defence's position in
8 relation to the secretor issue?
9 A Yes.
0359 10 Q Had you -- did you beconme aware that M. Tallis
11 had not yet talked to M. Wl ch or M. Asper at
12 this time?
13 A "' m not certain whether it came up. | hadn't --
14 had assumed that they had been in some contact.
0359 15 Q Had you consi dered going back to M. Wl ch or M.
16 Asper and saying lookit, in your application you
17 said that defence counsel |ikely didn't know about
18 this secretor issue or scientific evidence, or my
19 not have known about it, what's the information
0400 20 you've got from M. Tallis on this point; in other
21 words, why don't you get the information from
22 previ ous counsel ?
23 A | didn't do that. Certainly that was an option
24 t hat was avail able to me. | felt that by speaking
0400 25 directly to M. Tallis |I could get his assessnment
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1 of , and his position with respect to the forensic

2 evi dence.

3 Q And in addition to getting a waiver of

4 solicitor/client privilege from David M| gaard, it
0400 5 appears that you also contacted M. Wl ch to get

6 his approval or okay for you to go meet with

7 M. Tallis; is that correct?

8 A That's correct. | didn't want to take him by

9 surprise. In relation to the, to Ms. Hall, he
0401 10 knew that | intended to speak with her and I

11 advised himalso in relation to M. Justice

12 Tallis.

13 Q Go to 333323, please, October 23, '89 nmenmo about a

14 call to Ms. Hall, and it appears that you had
0401 15 maybe planned on doing these interviews at the end

16 of October and they got postponed; is that right?

17 A That's correct.

18 Q Can you tell us your recollection of your

19 di scussions with Deborah Hall prior to the actual
04:02 20 exam nation?

21 A Well, once | had obtained her phone number, npst

22 of the conversation --

23 Q Sorry, who did you get the phone number from?

24 A | believe | obtained them from M. Wl ch's office.
0402 25 Q From David Asper or his office?
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1 A From the office. " m not certain if David Asper
2 provided it to me, but --
3 Q Soneone t here?
4 A Someone there. Most of our calls were
0402 5 adm nistrative in nature basically to set up time,
6 date and place and arrangenments and to provide her
7 with a brief description of what she m ght
8 anticipate how it was going to happen and where it
9 was going to take place and who was going to be
0402 10 present.
11 Q And | think as we will see, that you got a court
12 reporter for that interview, is that right?
13 A That's correct.
14 Q And why did you do that?
0403 15 A | felt -- Deborah Hall had not testified at trial.
16 The material reaching the M nister of Justice was
17 in the formof an affidavit and | felt that it
18 woul d be appropriate in those circunstances that
19 if I questioned her, that it be accurately
04:03 20 recorded and hopefully under oath, and --
21 Q And would you have advised Ms. Hall in your
22 tel ephone calls |eading up to the meeting that
23 t hat was the plan?
24 A | hoped I would have. | have no specific recall
0403 25 of having done so.
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1 Q Agai n, would that have been your practice at the

2 time? Would there be any reason that you woul dn't

3 tell her?

4 A There's no reason | wouldn't tell her.
0403 5 Q And again, are you able to tell us what generally

6 you would have told her what the purpose of your

7 interview or exam nation was?

8 A Yes. | told her that she had been identified to

9 us as a witness who had new i nformati on concer ni ng
04:04 10 the testimony of Messrs. Melnyk and Lapchuk, that

11 we had received a copy of her affidavit and that

12 we wi shed to question her about certain aspects of

13 it to clarify some of the points she had raised.

14 Q And did you detect any concern or apprehension on
0404 15 her part in your telephone discussions about her

16 meeting with you and bei ng questioned?

17 A No.

18 Q If we can go to 112392A, please, this is an

19 Oct ober 25, 1989 letter from M. Caldwell to you,
04:05 20 and it's a letter that responds to a number of

21 requests including the August 28th, '89 letter

22 t hat asked for the information on the nurse,

23 assault on the nurse and as well some other

24 information, and you are generally famliar wth
04:05 25 this letter are you?
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1 A Yes.

2 Q And M. Cal dwell says here:

3 "I have had copied, and encl osed,

4 herewith, the following itenms, sone of
0406 5 whi ch you have requested, and others

6 which | thought would be hel pful in your

7 review of the case:"

8 And point A:

9 "Material Relating to, and Followi ng the
0406 10 Prelimnary Inquiry:"

11 And provides sone reporting letters and

12 background information. And | take it this would

13 be information that M. Caldwell thought you

14 m ght find informative fromhis file as opposed
04:06 15 to you requesting these specific pieces?

16 A Yes.

17 Q And then the next page, transcript of the prelim

18 for Nichol John, Dale WIson and Al bert Cadrain,

19 and | think earlier you had requested that; is
04:06 20 t hat correct?

21 A Yes.

22 Q And | think you told us you didn't have the entire

23 prelimtranscript fromthe May 8th materials;

24 right?
04:06 25 A That's correct. My menory was refreshed by your
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1 reference to the requests made of M. Wblch in

2 February, we had not asked for the prelimnary

3 inquiry transcript.

4 Q If we can scroll down, and then material relating
0407 5 to trial, there's a meno here that M. Cal dwel |

6 had prepared back in 1970 setting out the

7 chronol ogy relating to these wi tnesses, and we

8 don't need to bring that docunment up, but it was

9 his menmo at the time about when he became aware of
0407 10 Mel nyk, Lapchuk, what he did on the interviews,

11 when he gave the statements to M. Tallis, and

12 that's sonething that you would have been fam i ar

13 with at the time; is that right?

14 A That's right.
04:07 15 Q Hi s opening address which -- is that something you

16 woul d have already had do you think, or is that --

17 A It -- | may have had it as part of the trial

18 record, but maybe not. ' m not certain right now.

19 Q | think in the, and I'lIl check this maybe
0407 20 overnight, | think in the original application

21 materials of the Dr. Ferris information there may

22 have been, certainly there was excerpts of

23 evi dence, there may well have been of the opening

24 address, 1'll maybe check that and we can conme
04:08 25 back to that tonorrow.
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1 A Ckay.
2 Q But would that have been part of the trial
3 transcript that you received do you renenber?
4 A It m ght have been. Quite often openings are
0408 5 included. A lot depends on what the issues are on
6 appeal .
7 Q | think the evidence we've heard in this case, the
8 trial transcript did not have the, it had the
9 charge to the jury, but not the closing addresses
04:08 10 of counsel, and I'm not sure about the opening
11 addr ess. Did they have the opening address?
12 Maybe Ms. Knox can clarify that.
13 MS. KNOX: Approximately the first 50 pages
14 of the trial transcript are M. Caldwell's
0408 15 openi ng address, it's there in what appears to be
16 its entirety from-- | think it's page 1 to page
17 50.
18 MR. HODSON: And the closing address was
19 not ?
04:08 20 MS. KNOX: Was not .
21 BY MR. HODSON:
22 Q OCkay, thank you very nuch for that. | think
23 that's the record, M. WIllianms, that the trial
24 transcri pt had the opening address, but did not
04:09 25 have the closing addresses of counsel.
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1 A Ckay.

2 Q Does that sound right to you? Are you able to --

3 A It sounds right to me.

4 Q So the opening address, and then if we can go to
0409 5 t he next page, sonme m scell aneous material, the

6 i ndex of statenments taken, again would that be

7 somet hing that M. Cal dwell would have deci ded

8 m ght be of assistance to you or did you request

9 that do you know?
04:09 10 A "' m not certain as we speak.

11 Q And then he goes on to talk about the disclosure,

12 and | think you may have already | ooked at his

13 file at this point, but again, information about

14 what statenments were given to counsel and as well
0409 15 the statenment of David Ml gaard given to the

16 police, again, would that be something that you

17 m ght |l ook at to inform yourself?

18 A Yes.

19 Q And then to the next page, the statement of Ute
0410 20 Frank, which I think you already got from Fred

21 Dehm and then we get D:

22 "Ot her Attacks on Nurses or Other Wonen

23 by Knife-Welding Assailants.™

24 And | think that was what was requested by you as
0410 25 a result of the August 29th letter; correct?
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1 A Yes.

2 Q And he says:

3 "On Septenber 26th, you advised me by

4 tel ephone that M. Wbl ch had suggested
0410 5 that on the Provincial file there were

6 either news clippings or police reports

7 to the above effect, and asked ne to

8 check and see if this is so.

9 There were no news clippings of
o410 10 this description on the file."

11 And just scroll down a bit:

12 "I enclose a report dated February 4th,

13 1969, by Detective Sergeant R. Mackie,

14 which in the final paragraph deals with
0410 15 an apparently unrel ated sexual assault."

16 And we've now identified that report and it

17 relates to (V2)---- (V2)----- , the second victim

18 of Larry Fisher, the second assault, which at the

19 time the police were investigating. Again, do
0410 20 you recall, when you received this letter,

21 whet her that information had any significance to

22 you? Do you have any recollection of that?

23 A It was in response to M. Wbl ch's request. I

24 didn't attach any particular significance to it at
0412 25 that time.
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1 Q And then he also encloses copies of statenments
2 nunber 38, and lists them and just for the record
3 | can indicate, if I can read ny witing, | think
4 the statements are (V11)--, (V9)----, (V4)---,
0412 5 (V12)-- and (V6)-, in that order, and other than
6 the (V4)--- statement, number 40, the other four
7 woul d be statements of women who claimthey were
8 assaulted or allege they were assaulted in and
9 around, in the weeks or months prior, maybe even
0412 10 after Gail MIller's nurder, that were on M.
11 Caldwell's file. And they were, they were | esser
12 assaults than the rape file, rape charges that M.
13 Fi sher was convicted of, and none of these
14 suggested, or none of them were connected to M.
0413 15 Fisher, if | can put it that way, of those four.
16 And again, with that background, do you recall
17 whet her that -- you put any significance on that?
18 A Not at the tinme. | -- that was provided in
19 response to the request from M. Wl ch.
0413 20 Q Okay. And then, as well, the (V4)---- (V4)---
21 statement, you are famliar with who (V4)----
22 (V4)--- is, and you're now famliar with her
23 information and statenmnent?
24 A Yes.
0413 25 Q At the time when you received this information
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1 from M. Caldwell did you put any significance

2 on -- do you recall putting any significance on

3 that information?

4 A No, | did not. And it was another exanmple, as |
0413 5 recall Ms. (V4)--- was assaulted at roughly the

6 same time a few blocks away by someone t hat

7 didn't, that didn't match the description of M.

8 M | gaard.

9 Q Now t he information that you gathered in this
0414 10 | etter, would this information have been provided

11 to M. Wolch and M. Asper at the October 1, 1990

12 meeting?

13 A Yes.

14 Q And would the reason it was not provided to them
0414 15 prior would be because of the publication of the

16 information relating to Ute Frank?

17 A That woul d have been a factor. | may have given

18 it to himearlier and, if | did, it would have

19 been with an enbargo. But certainly, by October
0414 20 1, that material would have been made avail abl e.

21 Q So your evidence is that, certainly at the October

22 1, 1990 meeting, you would have shared that

23 information with them possibly earlier. Are you

24 sayi ng that because you have a menory of that or
04:14 25 - -
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1 A ' m saying that | don't have a specific menory of

2 it, but in light of the fact that it had been

3 requested and it had been requested in relation to

4 maki ng subm ssi ons about the application, ny sense
0415 5 is that | probably would have given it to himin

6 advance.

7 Q Now - -

8 A But |I'm not sure.

9 Q Now t he request was made August 29th, before the
0415 10 Ute Frank incident in the newspaper, --

11 A Yeah.

12 Q -- the information came to you after?

13 A Yes, | know.

14 Q And so would the Ute Frank, the publication of the
0415 15 Ute Frank statement that we referred to earlier,

16 woul d that have influenced your decision about

17 providing this information to M. Asper?

18 A Yes.

19 Q If we can go to 112393. This is an October 31,
0415 20 1989 letter, again from M. Caldwell, it appears

21 that there was a tel ephone conversation and sonme

22 follow-up information getting the autopsy report,

23 Ron W lson's statement, and the statenments of

24 Henry -- or Albert Henry Cadrain; is that correct?
04:16 25 A Yes.
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And do you recall why -- what would have pronpted
you to get, let's just talk about the WIlson and
Cadrain statements. \What did that -- what |ine of
inquiry did that relate to?

| don't know - -

ls it --

-- or | don't renenber. There was somet hi ng
there, otherw se | wouldn't have bothered him for
it, but --

Let me, is it possible, let me see if this
refreshes your menmory. You had earlier asked for
the prelimnary hearing transcripts of Cadrain,

W | son, and John?

Yes.

And this is right prior to your interview of

Ni chol John; is it possible that you wanted the
statements of her travelling conmpanions and the
prelim evidence for your interview with Nichol
John?

Viewed in that context, that seens ultimately a
reasonable thing to do, yes.

And so that you're saying that sounds |likely, you
don't recall specifically, but that would be

| ogi cal ?

Yes.
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1 Q And then there is a note here, M. Caldwell says,
2 "I also located a note of mne in the provincial
3 prosecutor's file indicating that Nichol John at
4 sonme stage of the proceedings said that "she saw
0417 5 it, and doesn't know why he didn't kill her".
6 This statement was heard by witnesses M Marcoux,
7 and A. Cadrain and Ms. Ml ler. From this, |
8 infer that this statement was made at the tinme of
9 either the prelimnary inquiry or the trial
0417 10 herein, since those would be the only times when
11 t hose three individuals would be assembled in one
12 | ocation."”
13 Do you have a recollection of
14 getting this information from M. Cal dwell ?
04:17 15 A | do.
16 Q And can you tell us to what extent, if any, that
17 information, what role that may have played in
18 your exam nation, investigation?

19 A It was information, it was not -- Ms. John did
0417 20 not, she didn't say that in her statements to the
21 police, she didn't say it when she testified at

22 trial, it was some information, she didn't repeat
23 it when | spoke with her.
24 Q Would it be any nmore -- 'daming' is maybe the
0418 25 wrong word -- would it be any nobre cogent or
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1 dami ng than what was in her May 24th, '69
2 statement saying she witnessed the nurder?
3 A No.
4 Q Would it be fair to say that it would be nmuch |ike
0418 5 t he unadopted part of her statements, she may have
6 said it but it wasn't evidence at trial?
7 A It was even |ess than that. Li ke with her
8 statement there is a signature at the bottom of
9 the page, this is a word attributed to her which
o418 10 she neither adopted or affirmed in any fashion.
11 Q If we can scroll down, M. Caldwell also sent you
12 a copy of a book written -- or pardon ne -- yeah,
13 "a book entitled Wnnipeg 8 - The Ice-cold
14 Hot house, which has a story by Peter
0418 15 Carl yl e- Gordge concerning the nmother of the
16 accused and her efforts on his behalf."
17 If we can just go to 112395. l's
18 this article, do you remenmber reading this or
19 putting any significance on this information?
0419 20 A | read it. As we speak today | don't recall its
21 contents without a further review.
22 Q OCkay. And, again, and | think it is a story, it
23 was printed in 1982, about, primarily about Joyce
24 M | gaard. There's some reference to some of the
0419 25 facts of the case, and I think M. Caldwell took
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issue with some of them but, again, do you have a

recoll ection, today, whether this figured in any

way in any of the investigation that you did?

| have no recollection. It may have been used for

background information or it may have been used to

assist my inquiries of Ms. John, --

Okay.

-- but I -- there was -- nothing about it stands

out, many years |ater, that signaled | relied on

any one particular area of it.

Ckay. If we can go to 332413. And this is a

letter fromyou to M. Caldwell October 31, 1989

t hanki ng him for the information he provided, and:
“In addition, | wish to thank

you for the many hel pful suggestions you

have provided during these many weeks

and the introductions to the key

wi t nesses, which has made ny task that

much easier."
Can you tell me what that may be referring to,
the "hel pful suggestions provided"?

M . Cal dwell answered many of my questions and

he

woul d say, for example, "if you want to find out

about this you should speak to this person".

knew the players in the judicial system around
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1 Saskat oon, and Bobs Cal dwell knew virtually

2 everyone, so if | needed some certain things he

3 says "well the way to do it is to get -- speak to

4 M . Dehm' or talk to somebody el se. | believe, at
0421 5 the time, | also talked to some of the police

6 officers involved in the file, --

7 Q Okay.

8 A -- and he identified them and at sone point he

9 arranged for me -- or set up arrangenents where |
0421 10 could talk to them

11 Q If we can go to 333324, please. And this is an

12 Oct ober 31, '"89 nmeno that tal ks about arrangenments

13 to meet with M. Tallis, and | think you nmet with

14 him | think on November 6th, 1989 in Regina; is
0422 15 t hat correct?

16 A Yes.

17 Q Now the only file memorandum that | think we have,

18 | think later in February of 1990 M. MacFarl ane

19 wrote to M. Tallis with a list of questions and
0422 20 then you had a follow-up interview with him for

21 which there was a memorandum, does that sound

22 correct?

23 A Yes.

24 Q And | think the meeting in Novenmber 6, or around
0422 25 that time, of 1989, | don't believe -- and | could
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1 be wrong on this -- that there was a file

2 memor andum prepared on that interview, does that

3 accord with your recollection?

4 A Yes. It was, as | recall, a very brief -- despite
0422 5 the fact that we had a waiver of solicitor/client

6 privilege Justice Tallis was somewhat reluctant

7 and circunspect to get into a detailed discussion

8 of the file.

9 Q Can you tell us what your recollection is of your
0422 10 meeting with M. Tallis, the Novenber '89 meeting?

11 A At that time, 4:00, and | believe it was at the

12 Court facilities in Regina, we spoke briefly about

13 forensic evidence and what his understanding of it

14 was, and we spoke al so about the decision not to
0423 15 put his client, M. Ml gaard, on the stand. There

16 were some ot her questions that | put, and he

17 deferred responding to them because he wasn't

18 confortable and wi shed to get some further

19 instructions, and | believe part of the disconfort
0423 20 was due to the fact that he had not had an

21 opportunity to review some of the file materi al

22 and wi shed an opportunity to see it and he felt, |

23 believe he felt that his research would be focused

24 if he had a list of questions.
04:24 25 Q Okay. And | think, subsequently, you did provide

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Eugene Williams
by Mr. Hodson
Vol 158 - Tuesday, June 6th, 2006

Page 32639

1 himwth a Iist of questions, and then you tal ked

2 to him again on the phone, | think?

3 A Yes.

4 Q Let's talk about the first nmeeting, the November
0424 5 '89 meeting, about the secretor issue. \What do

6 you recall himtelling you about his understandi ng

7 of the forensic evidence at trial?

8 A My recollection is that he certainly understood

9 the secretor issue very, very well, that part of
0424 10 his defence was based on the finding by Staff

11 Sergeant Paynter that David M| gaard was not a

12 secretor, and that the argument that he had hoped

13 to present would proceed on the basis that there

14 was evidence that the donor was a secretor; the
0425 15 argument that the Crown wanted to advance that,

16 al though David M| gaard was not a secretor, his

17 bl ood contri buted the A antigens; that he was

18 prepared to put evidence in that there wasn't

19 sufficient blood in the sanple to account, or to
0425 20 signal that it was from an A donor, and

21 consequently the only way that those A antigens

22 could have gotten in there is if they had come

23 froma secretor, since David M| gaard was not a

24 secretor that evidence would establish sufficient
0425 25 doubt and secure his release.
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1 Q And, now, M. Tallis testified in detail before

2 this Comm ssion about the subm ssions, and sim/lar

3 to what you said. Did you, did you go away from

4 your meeting with himwth the conclusion that, |
0426 5 t hink you said that he clearly understood the

6 secretor issue; is that right?

7 A Yes.

8 Q And, as well, that the argument or the fairest

9 position, if | can call it that, put forward in
0426 10 the M| gaard application had been, in fact,

11 advanced by M. Tallis at trial?

12 A Yes, or he wanted to advance it at trial.

13 Q And do you recall himtelling you what, what it

14 was that maybe --
0426 15 A Frustrated that?

16 Q Yes?

17 A Yeah. It was the questioning of Justice Bence.

18 Q And | believe | highlighted, or we saw that here,

19 and | think, after the evidence went in, | think
0426 20 M. Tallis said the evidence went in fine, that he

21 t hought it was excul patory, and then Chief Justice

22 Bence asked Sergeant Paynter the question to the

23 effect "can you tell us whether the semen came

24 froman A secretor or not", and he says "no, |
0427 25 cannot tell", that would be the question that M.
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1 Tallis felt underm ned the defence that he had
2 tried to build; is that right?
3 A Yes.
4 Q And that, is it fair to say what M. Tallis told
0427 5 you, that he felt that was sort of the best
6 evi dence he had on that issue?
7 A Yes. But, | mean, his description of it certainly
8 signaled to me that he was alive to the issue and
9 to the significance of the various factors.
0427 10 Q And | think, as well, that the reason that Staff
11 Sergeant Paynter said he couldn't tell whether it
12 came from a secretor or not, because he could not
13 rule out contam nation?
14 A Correct.
0427 15 Q Ri ght . So after your meeting with M. Tallis in
16 Novenmber of 1989, did the information that he
17 provi ded you further support the conclusion that
18 you had already reached, that Dr. Ferris' opinion
19 did not provide the basis for a Section 690
0427 20 remedy?
21 A Yes, to the extent Dr. Ferris' opinion was based
22 on the assertion that those at trial didn't
23 understand the evidence it was clear to me that
24 t he evidence was understood.
0428 25 Q Did you ask M. Tallis whether he had shared his,
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what he told you about his defence strategy on the
secretor issue, with M. Asper or M. WIlch?

| didn't ask.

And what about; did you talk to him about Ute
Frank and the notel room incident?

| did.

And what do you recall himtelling you about that?
He told me that Ute Frank had been brought to
Saskat oon, that he interviewed her, that as a
result of his interview with her he felt that his
client's case would not be advanced by calling her
to the stand and it would be detrimental to the
interests of his client to put her on the stand,
and thus, with the benefit of her statement and
with the benefit of having interviewed her, he
felt that it would be better if she were not to be
cal |l ed.

And did he go further and tell you what it was

t hat she told him she observed in the notel room

and, in particular, the words and conduct of David

M | gaard?
He may have, but | don't recall it at this tine.
Did you formthe inpression that, if she would

have been called as a witness, that she woul d have

been -- corroborated M. Melnyk and M. Lapchuk's
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1 evi dence?
2 A That is the strong inmpression that he gave and, as
3 | recall, he basically said Mel nyk and Lapchuk
4 were -- had crimnal records and Ute Frank was

0429 5 not, she didn't have the deficits that the other
6 two Crown witnesses had, and if he had called her
7 and put her up it would bolster their evidence,
8 based on what he had | earned from his discussion
9 with her.

0429 10 Q | see it's 4:30, this mght be an appropriate spot
11 to break.
12 (Adj ourned at 4:30 p.m)
13
14
15
16
17
18
19
20
21
22
23
24

25
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