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1 Transcri pt of Proceedings

2 (Reconvened at 9:00 a.m)

3 COMM SSI ONER Mac CALLUM: Good nmor ni ng.

4 ALL COUNSEL: Good mor ni ng.

5 JOYCE | OLA M LGAARD, conti nued:

6 BY MR. HODSON:

7 Q Good norning, Ms. Ml gaard.

8 A Good nor ni ng.

9 Q Yesterday we finished up on the issue of DNA, and
09:07 10 | had asked you a question about, | think you told

11 us in 1995 you took steps to neet with the Prime

12 M nister and with Allan Rock and to try and get

13 DNA testing done, and |I think you told us as well

14 that it was somewhat related to your involvement
09:07 15 on the Guy Paul Morin case; is that correct?

16 A Yes. Because we had, Dr. Bl ake had got the DNA

17 testing done regarding Guy Paul Morin, and that

18 had been successful. Prior to that, DNA was not

19 -- and we'd even had DNA testing tried at the
09:07 20 Supreme Court.

21 Q Ri ght, and | neglected to mention that when |

22 asked you the question yesterday about why didn't

23 -- | think I asked you why didn't you do DNA

24 testing between '92 and '95, or what was it in '95
09:07 25 t hat pronpted you to do it, and | neglected to
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mention, | think in March of '92 as part of the

Supreme Court reference, testing was attenpted and

it was determ ned that it was not, at that time,

feasi bl e based on what they had | ooked at; is
correct?

Yes, that's correct.

And so | guess the question is, after the Supreme

Court or after that testing was attenpted, what

was it in 1995 that pronpted you to think that

testing could now be done; was it the fact that

Guy Paul Morin had his --

His was done and it was successful, and the
technol ogy had inmproved tremendously at that
poi nt, and we talked to Bl ake about it and he,
felt that it could be done.

And so it was advancements in technol ogy that
prompted you to think now, now we nmay be able
do it, whereas before we couldn't do it?

That's correct.

And would it be fair to say that you woul d have

been relying -- and when | say "you" let's ext

that to your group, your son, your |awyers,

etcetera, the M| gaard group -- would have been

relying upon two previous attenmpts at testing,

Dr. Ferris' attenpt in 1988, and as well the DNA
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testing that was attempted in 1992 | think as part

of the Supreme Court reference; would it be
correct to say that your group would have relied
upon those two testing attempts in reaching your
conclusion that DNA testing was not possible?
That's correct.

At that time?

At that tinme.

Yeah. | now want to turn to system c issues to
deal with you, and | want to make a coupl e of
comments before | asked you some questions. And
understand that, based on your involvement in the
efforts to re-open your son David's case, you
encountered or identified a number of systemc

i ssues that you think need to be addressed; is
that fair?

That's very fair.

And as well, wearing your AIDWC hat and your

i nvol vement in other wrongfully convicted cases,
you are also famliar with system c issues in

ot her cases that are simlar to the systemc

i ssues that you have identified in David's case?
That's correct.

So, in addition to what you personally observed

and encountered in David's case, that is that
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1 experience has been added to by your experience in

2 ot her cases?

3 A That's correct.

4 Q And by using the term "system c issue"” is it fair
0910 5 to say that that would be an objection or a

6 problem that you have identified as to how the

7 system works for a wrongfully convicted person?

8 And when | talk about "the systenm |I'm meaning the

9 police, the Court system and the systemthat's in
09:10 10 place to allow a wrongfully convicted person to

11 seek a renmedy; would that be a fair description of

12 the system?

13 A Yes.

14 Q And - -
09:10 15 A And the system doesn't work.

16 Q And when you tal k about "the system' and "system c

17 issues” is it fair to say what you are referring

18 to is the systemright fromthe initial

19 investigation, the trial, and the ability to
09:11 20 re-open a wrongful conviction; would that be --

21 A That's correct.

22 Q And what | would like to do is to go through with

23 you and have you identify the problenms in the

24 system that you and your son David, or those on
09:11 25 behal f of David, encountered, and I will try and
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1 divide it into the investigation, the original

2 police investigation; secondly the trial

3 proceedi ngs; and third, which is a pretty broad

4 area, and ef -- the efforts to re-open. And |
0911 5 would Iike to ask you, in sonme of these areas,

6 your thoughts on suggested changes, but | want to

7 provi de one caveat.

8 You, Ms. Ml gaard, are a party

9 with standing before this Comm ssion of Inquiry,
09:11 10 and therefore your counsel has the right, and no

11 doubt will, put in subm ssions on any systemc

12 i ssues that you and she think are appropriate to

13 be put in, and the purpose of nme asking you

14 guestions on the system c issues and you giVving
09:11 15 evidence on themis not to force you to put all of

16 your subm ssions in while you are a witness on the

17 stand; do you understand that?

18 A | understand.

19 Q And so that, certainly, | expect that | will touch
09:12 20 on some of them | expect other counsel may, and |

21 expect your own counsel, Ms. MLean, will also

22 canvass system c issues with you, and at the end

23 of hearing all the evidence your counsel wll have

24 the right to make subm ssions. So | want you to
09:12 25 understand that this isn't your only chance to put

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31829
1 everything forward - -
2 A -- good.
3 Q -- before the Conmm ssion.
4 A We could be here all day just on system c,
09:12 5 ot herw se.
6 Q And just as far as where | intend to go, | wish to
7 address those system c issues where you have
8 personal know edge and where you have sonme
9 evi dence or comments that nmay assist the
09:12 10 Comm ssion in dealing with these issues, and so
11 "Il try and focus on those where you have
12 evidence or personal know edge that m ght assist.
13 If there is a systemc issue that is really a
14 | egal argument, if | can call it that, I'll |eave
09:12 15 that for Ms. MLean to deal with. And, again, if
16 | don't raise all the systemc issues with you,
17 which is likely, like | said, that doesn't
18 preclude you and your counsel from putting themin
19 in anot her formt.
09:13 20 | should also conmment that we
21 have already touched on, in the course of your
22 evidence | think you would agree that you have
23 already identified some of the concerns you have
24 with the system is that fair?
09:13 25 A That's fair.
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1 Q So what | will propose to do is put forward the

2 system ¢ issue and get your observations, or you

3 to tell us or explain the problemthat it posed;

4 and then, secondly, any suggested changes or your
0913 5 t houghts on suggested changes as to how the system

6 works, with a view to ensure that the problenms you

7 encountered don't happen again; is that fair?

8 A That's fair.

9 Q And | want to start with the investigation back in
09:13 10 1969- 1970, the original police investigation of

11 David, and a system c issue that | think you've

12 tal ked about in this Inquiry on occasion is tunnel

13 vision by the police, and | wouldn't m nd your

14 comments on that issue, what -- what you observed
09:14 15 in that respect. And | know you have, in the

16 past, made public and other comments about a

17 suggested change, | think it's a shadow

18 investigation or an advocate for an accused person

19 bei ng part of the police investigation, so maybe
09:14 20 |11 ask you that general question on tunnel

21 vi sion and your thoughts on what you observed in

22 t hat area?

23 A Well, even before you get to the tunnel vision, if

24 you have someone that's been charged and they
09:14 25 don't have nobney, it's a Legal Aid type of a
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1 situation, for instance, the way we were at that
2 particular time, | think right from the outset
3 there has to be better provision for the defence
4 | awyer to have an investigator that is paid for
0915 5 t hat can go out and get information on behalf of
6 your client.
7 Not hi ng was ever checked about
8 what David said happened, that was never foll owed
9 up, and | think that if they'd had that
09:15 10 information at the trial that would have been very
11 i mportant.
12 So, fromthe outset, you need to
13 provide more funds for the person who is defending
14 so that he has the ability to pay sonmeone to go
09:15 15 out and check and follow up on their client's
16 story.
17 Q If we can just pause there for a monent. So what
18 you are saying is that you wi shed that M. Tallis
19 woul d have had nobre resources from Legal Aid to be
09:15 20 able to pay someone to go out and investigate; is
21 t hat correct?
22 A Correct.
23 Q What are the types of things you think, based on
24 what you observed both at the time and in your
09:15 25 efforts to re-open, that an investigator could
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1 have investigated?
2 A Well | think, for instance, where they -- where
3 they -- how they really came into town, where they
4 -- perhaps, if we found out, the investigator
09:16 5 could have found out that they came in another way
6 and that they were talking to a woman in another
7 part of the city, they m ght even have found the
8 woman they talked to. There -- if an investigator
9 at that time, when it was clear in David's m nd
09:16 10 about where he'd got this done or he'd got that
11 done, at that point he could have -- they could
12 all have given a better description of where they
13 were and what they were doing, and | think that
14 t hat coul d have been brought into the Court, and
09:16 15 it would have been very hel pful.
16 Q Okay. And so you're talking in addition, then, to
17 M. Tallis, you've heard M. Tallis' evidence
18 about the time he spent with your David --
19 A Yes.
09:16 20 Q -- going through that, and his evidence al so was
21 t hat he would not, for a nunmber of reasons,
22 contact any Crown witnesses due to the risk that
23 it would pose at trial; remember him giving that
24 evi dence?
09:17 25 A Yes, but him contacting them and an investi gator
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1 contacting them would be a different thing

2 entirely.

3 Q So again, and when you've talked in the past --

4 and | know you've wrote about this in your book
0917 5 and have commented about it before -- the fact

6 t hat you had a Legal Aid |lawyer and a | ack of

7 resources, is it fair to read into that that one

8 of the concerns is not so much about M. Tallis'

9 efforts but about the fact that, in addition to
09:17 10 defence counsel, you didn't have the resources to

11 get other people such as an investigator involved;

12 is that fair?

13 A That's correct.

14 Q And so that as far as a system c issue, and a
09:17 15 suggested change is to ensure that people on Legal

16 Aid accused of crimes have adequate resources, not

17 only for |legal counsel but for |egal counsel to

18 enpl oy investigators to do the work that's

19 necessary?
09:18 20 A Correct.

21 Q OCkay. Anything else on that subject matter?

22 A No, in particular. And then you get to the tunnel

23 vision from that, because this case shows very

24 clearly how tunnel vision took over. On the one
09:18 25 hand, at one point they were sure that it was
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1 involved with serial rape and a serial rapist and

2 that there was sonme involvenment there, but the

3 m nute that David was brought forth that

4 circumstance changed and they started centring in
09:18 5 on David. And the fact that they hadn't found

6 anything up until they found out that David was in

7 t he area when Cadrain came forward, at that point

8 everybody suddenly just focused on him and

9 everything, every other detail, was |left alone.
09:19 10 And we see that in many of the

11 cases that 1've dealt with at Al DWYC. Once the

12 police get some suspect in their headlights, so to

13 speak, everything else is dropped, they don't | ook

14 for any of the things that would say they didn't
09:19 15 do it, they just look for the things that say they

16 do.

17 Q And by "tunnel vision" -- and |I know there are

18 probably different definitions of it -- but would

19 it be correct to say that at |east generally what
09:19 20 tunnel vision is, is where police have a suspect

21 in mnd and tend to put nore wei ght and

22 credibility and enphasis on that evidence that

23 i mplicates the suspect they have in mnd, and with

24 respect to evidence or information that would tend
09:19 25 to excul pate that suspect they put |ess enmphasis

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31835

1 or no enmphasis or credibility on?

2 A That's right. And this is why it's so inmportant

3 to have someone working to |look to the innocence

4 as well as soneone |ooking to -- to |look at the
0920 5 guilt.

6 Q Let me just, and we'll come back to that

7 suggestion in a noment, but on the question of

8 tunnel vision, | think what we have heard from

9 some of the police officers anyways is that they
09:20 10 felt they had an honest belief that he was the

11 ri ght person, that your David was the right

12 person, and therefore when they were going to get

13 evidence that did inmplicate him they felt that

14 they were right in doing so because they, for a
0920 15 number of reasons, felt that he was the right

16 person, and | want to ask you this question, in

17 some cases would you agree that where the

18 police -- for exanple, let's talk about Larry

19 Fi sher and where they investigate Larry Fisher and
09:20 20 per haps exhibit the same tendencies as they did in

21 the investigation of David Ml gaard, in other

22 words, saying lookit, we're pretty sure this is

23 t he guy because we've got his DNA, and go out in

24 the same way and | ook at information that
0921 25 incrimnates him nore so than that which

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31836
1 excul pates him so in other words tunnel vision,
2 woul d you agree, sometimes occurs when the police
3 have the right person?
4 A Yes, | think that it could be, but if, for
021 5 instance, you had someone in the departnment that
6 overseed it simlar to the, M. U lrich who | ooked
7 at the case overall and was able to say, well,
8 this doesn't add up or that doesn't add up, if
9 there was someone in the department that wasn't
0921 10 involved in the zeroing in or the active part of
11 it but could take an overall view of it and say,
12 well, this really doesn't make sense, that m ght
13 stop some of this tunnel vision.
14 Q Sure, and we'll come back to that as well, but is
09:22 15 the challenge that the police face or the
16 chall enge that we face in addressing tunnel vision
17 one that the police officers are investigating the
18 crime, although they may have a belief, they don't
19 know for certain who commtted the crime?
09:22 20 A That's right.
21 Q And sometimes they are right and sonetimes they
22 are wrong; correct?
23 A Correct.
24 Q And so if we |ook at contrasting, taking a | ook
09:22 25 again at what the police did with Larry Fisher, |
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1 suspect some officers will say, well, it's a good
2 thing we did focus on the things that incrim nated
3 hi m because that hel ped us get the evidence. \When
4 they do the same thing with respect to someone who
0922 5 they believe to be guilty that turns out to be
6 i nnocent, it's a problem and so let's now turn to
7 t he suggested changes, and | think you are talking
8 about a police officer or sonmeone within the force
9 who can basically advocate or be a devil's
09:23 10 advocate on behalf of a suspect; is that right?
11 A Correct.
12 Q And you tal ked about M. U lrich who was, | think,
13 t he person who put the case together?
14 A Yes.
09:23 15 Q And so that would be someone who would chall enge
16 the police findings?
17 A Yes.
18 Q Any ot her thoughts on the issue of tunnel vision
19 and what m ght, based on your observations in this
09:23 20 case, be hel pful suggestions that the police can
21 i mpl ement to deal with that issue?
22 A Well, | think the handling of witnesses is very
23 i mportant and the way they get false confessions
24 is by coercion and | don't know if it's required
09:23 25 here in Saskatchewan now, but every interview
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1 shoul d be vi deotaped right from the get-go, from
2 the mnute that they walk in the door until the
3 end of it so that there's no setting up the
4 interview and saying now we're going to put you on
0924 5 vi deot ape, from the m nute the door opens into a
6 roomit should be on videotape.
7 Q And would the benefit there be that people | ater
8 in time, such as everybody in this room instead
9 of trying to piece together what happened at a
09:24 10 given interview --
11 A They woul d know what happened.
12 Q You woul d have some record of that?
13 A And if the police were being videotaped, they
14 woul d be nmore careful of how they handle the
09:24 15 wi tnesses. When | | ook back and see what happened
16 to Nichol John and Ron W1l son and how they were
17 treated, | mean, they were afraid and they are
18 brought back into an environment and questi oned
19 again and they are afraid that they could be
09:25 20 charged with perjury, so there's got to be a way
21 to protect the witnesses.
22 Q | want to just put to you one concern on the other
23 side for your coment and | think we may hear this
24 from some police officers or from sonme people who
09:25 25 are knowl edgeable in the area, that although
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vi deotaping every interview is a good idea because
it gives a record, in some cases the videotaping
of the interview will inpede the ability to get
evidence from a witness; in other words, sonme

wi t nesses are going to be less forthcomng if they
are taped or videotaped, and |I think we heard that
from Sergeant Pearson and as well from Paul
Henderson, that in some cases, | stand to be
corrected on that, but | think we've heard sonme
evi dence that sonmeti mes people are not going to
tal k when the tape is on, and | just wondered if
you had a conmment on that, because that seens to
be the bal ance of saying okay, everything has to
be vi deot aped, what happens if the police say,
okay, well, that means some people won't talk and
we won't get the informati on we need.

| think that if it became standard procedure that
it was videotaped automatically and it's not a
matter of you go in and they sit down and they
have to push a button and they have to set this up
and that up and the people are conscious of it
bei ng vi deotaped, but if you walk into a room and
the video camera automatically goes on and tapes
whatever is in the room regardless of who is going

into that room - -
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1 Q No, and | guess ny concern is that, and |
2 appreciate I'm just asking for your conmment on
3 it --
4 A Uh- huh.
0926 5 Q -- and | appreciate that different people have
6 different views, but what | think we have heard or
7 we will hear on the other side of the issue about
8 vi deot api ng every witness interview is the concern
9 from the police that that in some cases may cause
09:27 10 wi t nesses not to be forthcomng; in other words,
11 that the police may say |l ookit, we can't get the
12 information fromthis wi tness because he or she is
13 a young person, is afraid and is not prepared to
14 say sonmet hing about X when they are videotaped,
09:27 15 but they will tell me if they are not videotaped,
16 and | just put that to you because that's the flip
17 side of the position about wanting to videotape so
18 t hat you have the best and nost reliable
19 information possible, and the counter to
09:27 20 vi deot aping everything is that in some cases |
21 think some officers will say it's an inpedi ment,
22 and are you saying too bad, that that's the price
23 you've got to pay?
24 A That's the price you've got to pay to get the
09:27 25 truth.
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1 Q Ckay. I's there anything else with respect to the
2 investigation, the original investigation and the
3 police investigation of your son David that you
4 wish to conment on, and we certainly can come back
0928 5 to it when we deal with the trial and the
6 re-opening, but is there anything other than --
7 we' ve tal ked about tunnel vision, we've talked
8 about the treatment of w tnesses and how
9 interviews should be conducted and recorded and |
09:28 10 t hink you've also told us about having an advocate
11 or some other person who can | ook at the
12 i nvestigation objectively and perhaps say, take a
13 position on behalf of the suspect saying what
14 about these issues?
09:28 15 A Yes, and that's nerely the start because once you
16 have been wrongly convicted, you are up against a
17 brick wall in getting the case re-opened. I
18 bel i eve that the appeal court standard needs to be
19 changed.
09:28 20 Q Ckay.
21 A You know, we get -- the AlIDWC people, we get a
22 case and we start to read it and as you read it
23 there's a smell to the case, it just isn't right,
24 you read it and you think this is crazy, this guy
09:29 25 shoul d never have been convicted, and so we get
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1 involved and start to look at it. The standards

2 ri ght now of the appeal court | believe are that

3 based on evidence alone can a conviction be

4 overturned, but | think that they should have
0929 5 maybe nore |atitude there.

6 Q If we can just -- | want to go back to one of the

7 comments you made, and | will come back to the

8 Court of Appeal issue, but you made, just before

9 t hat you made the comment that once a wrongfully
09:29 10 convi cted person is convicted, the ability to

11 chal | enge what happened before is greatly

12 di mnished; is that fair?

13 A That's fair.

14 Q And so am | correct that this devil's advocate, or
09:30 15 this advocate position of challenging all these

16 things in the police investigation, is what you

17 are saying is once David was convicted and the

18 appeal s exhausted, people were not prepared to

19 listen in the same way because he was convicted?
09:30 20 In other words, let's take the Danchuks and the

21 Rasmussens, we've heard about that many, many

22 times.

23 A Yes.

24 Q And we know that the jury heard that evidence and
09:30 25 for whatever reason the jury convicted David
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1 notw t hstanding the fact that M. Rasnmussen and
2 t he Danchuks did not observe bl ood on him or
3 anyt hi ng unusual ?
4 A Yes.
0930 5 Q And is it correct, is one of the issues then that
6 once David was convicted, the ability to use the
7 Danchuk and Rasnmussen information was basically
8 m nimzed because the answer was --
9 A -- you've already had that information.
09:30 10 Q Yeah. And so in a way, and | know this isn't,
11 this m ght sound a bit absurd, but if David had
12 not been convicted, in other words, if he had been
13 pending trial while you were out gathering al
14 this information and trying to re-open the case
09:31 15 and doing all those things, is it fair to say that
16 had the conviction not been there, in other words,
17 had his trial been pending for the years that you
18 went and gathered all this information, are you
19 saying lookit, I would have had a better chance of
09:31 20 taking this information -- let's take the Ron
21 W lson '"81 interview, the Nichol John interview,
22 t he Deborah Hall information, all the information,
23 the Ferris information you gathered, that if you
24 woul d have had that information before the
09:31 25 conviction was there, you would have had a better
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1 chance of convincing either the police, the Crown
2 or a jury?
3 A Yeah. There would have been no conviction.
4 Q So that once the conviction is in place, | think
0931 5 you are telling us that the ability to go back and
6 chall enge is --
7 A | s gone.
8 Q |s gone or greatly mnimzed?
9 A Uh- huh.
09:31 10 Q Okay. So now let's go back to the appeal court.
11 We' ve skipped the trial, but we'll come back to
12 t hat . The -- and I think M. Tallis my have
13 commented on this as well, and | think what you
14 are saying is that the Court of Appeal, when
09:32 15 | ooki ng at convictions, should have broader powers
16 to al nost apply a smell test; is that what you are
17 sayi ng?
18 A Absol utely.
19 Q That | ookit, instead of sticking to the strict
09:32 20 | egal requirements that they had in appellate
21 review, that they ought to have broader powers to
22 be a better check in the event that there's
23 somet hing there, that that's maybe anot her place
24 that it could be caught; correct?
09:32 25 A It could be caught right at that |evel.
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Let's tal k about trial and disclosure, and befor
| do that, | think we all know that the |aw has
changed significantly since 1969, 1970 as far as
di scl osure, and |I'm tal ki ng about two | evels of
two avenues of disclosure, I'"'mtalking fromthe
police to the prosecutor and from the prosecutor
to defence counsel .

| think there should be an absolutely open box
di scl osure. You know, some of the comments that
were made by M. Kujawa, for instance, he said,
you know, he didn't put things in about Fisher
because it would just have been wasting the
defence counsel's time. Well, you can't have
peopl e maki ng decisions |like that if they should
get everything. Let themread -- if it takes th
| onger to read it, so be it, but give them
everything, conplete disclosure.

So when you tal k about open box disclosure, let'
tal k about -- you are tal king about the entire
police file?

Everyt hi ng.

To the Crown and from the Crown through to
defence?

Yes, because if a policeman has intervi ewed

someone, taken the time to interview someone and
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1 written a report on it, obviously they thought it

2 was i nmportant. | think it's important for the

3 defence to have access to that.

4 Q And one of the -- and |I'm sure there may be ot her
0934 5 i ssues on the other side, but one of them | think

6 t hat has been mentioned fromtinme to tine is

7 privacy, in other words, that there may be

8 information on the investigation file that may be

9 unrel ated, at least in the view of the police
09:34 10 of ficers and/or the prosecutor may be unrel ated,

11 and how is that protected by giving disclosure to

12 defence counsel? Do you have any conments on

13 t hat ?

14 A Well, | think that someone being wrongfully
09:34 15 convicted overrul es privacy.

16 Q And | suspect the issue of privacy is sonething

17 that m ght be dealt with in the manner in which,

18 and | think in place now at |east in nost

19 jurisdictions are undertakings by defence counsel
09:34 20 to the Crown with respect to how --

21 A How t hey woul d handle it.

22 Q How t hey woul d handle the information?

23 A Uh- huh.

24 Q And again, is it fair to say the bottomline is
09:34 25 you think that there ought to be open box
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1 di scl osure which means disclosure of absolutely
2 every piece of information --
3 A Everyt hi ng.
4 Q -- the police gather in the investigation of a
09:3 5 crime through to the prosecutor and through to
6 def ence counsel ?
7 A And also if there's any kind of RCMP work done --
8 Ii ke, for instance, the Rasnmussen report, we
9 didn't get that until we got here at the Inquiry.
09:35 10 Q Ri ght .
11 A And that was a dynamte piece of paper, we should
12 have had it, and that piece of paper could have
13 changed everything for us.
14 Q Ckay. |s there anything el se about the trial
09:35 15 itself and the appeal process, certainly on the
16 i ssue of section 9(2) of the Evidence Act is
17 something that I'msure Ms. McLean wil|l address
18 and others will address as far as the | egal
19 i ssues, that's why |I'm not asking you about that.
09:35 20 Is there anything else -- you've also already told
21 us about your observations of the effect Nichol
22 John's evidence had on the jury and | think you
23 said it was likely the nost conpelling piece of
24 evidence that may have convicted your son?
09:35 25 A It was, and of course you had to really be there
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1 to see the effect it was having on the people. I

2 don't think that even when it went to the appeal

3 court they would really have realized and --

4 Q So is what you are saying is lookit, regardless of
09:36 5 what the law was or is, it was very prejudicial?

6 A It was.

7 Q That her statement, at |east that portion which

8 she did not adopt, was heard by the jury?

9 A Ri ght, but we still have to go back because they
09:36 10 never would have had that statement if the police

11 had been interviewi ng her in the correct manner.

12 Q Okay. So we've tal ked about the system check that

13 could have been in place at the police level and I

14 t hink you are saying had the interview of Nichol
09:36 15 John, and | don't know if they had videotape at

16 that time --

17 A No.

18 Q -- but we're tal king about the suggested changes,

19 t hat had that interview of Nichol John been
09:36 20 vi deot aped and of Ron W Il son and their encounter

21 with Inspector Roberts, we would be much wi ser

22 here and at the trial they would be nuch wi ser, --

23 A Absol utely.

24 Q -- your defence counsel about what happened, so
09:37 25 t hat woul d be one check. Let's go to the trial
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1 and tal k about the check there and saying if it
2 gets through and there's a statenment at trial, the
3 system check, | think what you are saying is
4 | ookit, the statenment shouldn't have been heard by
0937 5 the jury in those circunstances because she didn't
6 adopt it and it was far too prejudicial?
7 A And the judge should not have had the jury there
8 when that statement -- you know, at that
9 particular time, so when it went to the appeal
09:37 10 court they could have ruled on it at that point
11 too, but they didn't.
12 COWM SSI ONER Mac CALLUM: | don't know if
13 this witness should be making coments about
14 section -- what she is doing now really is
09:37 15 attacking section 9 in its entirety, not just
16 9(2). Under section 9(1) the statement can be
17 read if everything is done properly beforehand,
18 it can be put to the witness and the w tness
19 ei ther adopts it or doesn't adopt it and the
09:37 20 j udge gave the appropriate instructions in this
21 case to the jury both at the time the evidence
22 was being put to the witness and during his
23 charge, so | don't think the witness is qualified
24 to coment on it.
09:38 25 BY MR. HODSON:
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1 Q Okay. If I could turn to the re-opening efforts,

2 Ms. Ml gaard, and again this is a pretty broad

3 area, and why don't | go through some subject

4 matters here that m ght assist you. Let's just
09:38 5 tal k about resources, and you've nentioned this

6 before, and I'm not sure if it bears repeating,

7 but the ability to, for a wrongfully convicted

8 person to access, and | think if | put themin

9 this order, |legal counsel and investigators, is
09:38 10 that fair, that --

11 A That's fair, and this is why, | mean, we have a

12 model , if you will, that could be used here in

13 Canada and that's the nodel that they have in

14 Engl and, it's an independent board where if people
09:38 15 feel they've been wrongly convicted, they can go

16 to and there they have avail able investigators and

17 | awyers and all the help that you need, the

18 resources that that person needs, and they can go

19 there, and the beautiful part of it is because
09:39 20 it's totally separate from the governnent, there

21 isn't that thought that someone in high places,

22 for instance, is stopping you, it's conpletely

23 i ndependent of the justice system and it makes an

24 incredi ble difference. It's doing a wonderful job
09:39 25 in overturning wrongful convictions.
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1 Q And so what you are saying is that there be a
2 resource avail able for a wrongfully convicted
3 person to go to to have, investigate on that
4 person's behal f?
0939 5 A Yes, and they have all the resources there that
6 can be used and that's what's needed.
7 Q | want to go back to something you said earlier in
8 your evidence which was back in 1980 when you
9 started to investigate and hired Gary Young and |
09:40 10 asked you the question why didn't you get an
11 i nvestigator to do it and you said you felt it
12 i mportant that you had to do it, it was important
13 to you that you be the one to do this for your
14 son.
09:40 15 A Well, that was because there was no one
16 i ndependent of the systemthat | felt | could get.
17 Q A private investigator such as M ke Brecht or Pau
18 Hender son woul d be independent; right?
19 A Yes.
09:40 20 Q And so | thought you had said earlier that in 1980
21 or '81 that the reason you wanted to investigate
22 is that | think a couple of things, one, you said
23 it was inmportant to you that you be the one to do
24 it, and secondly, | think in a round-about way you
09:40 25 wer e saying you maybe didn't trust anybody el se,
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private or otherw se, to be doing it, you had
know for yourself?

Yes, but if it had been conversely instead, it
been in 1971 and | knew that there was someone
could go to that was independent of all of the
systems, | would have felt free to go to them
t hen.

But again just, and let's go back to 1980, '81
Gary Young was independent; right?

Yes.

And so I'"mtrying to understand what would --
there been an i ndependent Comm ssion in 1981 -
| would certainly have gone to them instead of
Gary Young.

And would you have trusted that comm ssion to
everything that you had done?

Yes, | woul d.

And so again, | guess back to the question of,
al t hough it's not a comm ssion, but Gary Young
a private investigator would be simlar in the
sense that they are both independent. Now, yo
got to pay for them that's the difference.
That's the difference, is you have to pay for
them and so part of nmy challenge at that tinme

al though I had the nmoney, | didn't have a | ot

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

to

had

had

do

and

u've

of




0942 5

09:42 10

11

12

13

14

09:42 15

16

17

18

19

09:43 20

21

22

23

24

09:43 25

Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31853

money, and by being involved | was doing a | ot
the work and saving a |lot of nmoney at the same
time, but | think that | needed the invol venment
M . Hodson, as a nother at that point because
after David had escaped and was shot in 1980 an
was there and feeling that he was never going t
wal k again, | felt |I was such a failure as a
mot her, and so | think when | got to that point
rei nvestigating, | really felt | had to do it.

Ri ght. And again, and |I'mnot trying to be

of

d |

(0]

of

critical in any way of what you had said you had

done then or what you just now said, |I'mtrying
fit in what you experienced in 1980 and '81 and
how t he suggested change you say would have

addressed that, and |I'm wondering whet her, had

there been an independent comm ssion that said,

to

"oh, by the way, if you conme to us we investigate,

not you, and you stay away," whether you m ght

have said, well, lookit, I'mnot prepared to, f
t he reasons you' ve expressed over the |ast numb
of weeks, that, "lI'msorry, it's ny son, | have
got to go and investigate." For exanple, the

Larry Fisher information, | think what you've t
us is that was just too good, you would not |et

anybody but you -- | mean, they could go do it
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1 well, but you had to do it, and what |'m wondering
2 is if an independent comm ssion said okay, we'll
3 investigate, but you can't, how does that fit in
4 with your earlier evidence about your desire that
0943 5 you felt it important and necessary that you be
6 the one who does it?
7 A My earlier evidence was predicated on the | ength
8 of time that it had taken us to get where we were.
9 If, for instance, there had been an i ndependent
09:44 10 board earlier on where | could have gone, | would
11 have gone willingly, | would have been so
12 grateful, and we would not have had the years and
13 years of tumult that we had.
14 Q And, again, | don't want to get --
09:44 15 COWM SSI ONER Mac CALLUM: Counsel -- sorry.
16 MR. HODSON: " m sorry.
17 COWMM SSI ONER MacCALLUM: The counsel is
18 asking you, Ms. Ml gaard, if you would have
19 stayed out of it?
09:44 20 A Yes, | would have.
21 COWM SSI ONER MacCALLUM:  You woul d have?
22 Ckay.
23 A Because | woul dn't have had all the aggravation,
24 all of the things that forced nme to get to the
09:44 25 poi nt where | didn't trust anyone.
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BY MR. HODSON:
And | guess the -- and not to get too far ahead
because we're speculating a bit -- but let's say

with an independent conmm ssion, and some woul d
argue -- and | know you disagree with this -- that
under the system now, the Federal Justice
Department is independent of the Saskat chewan
Justice Department who prosecuted your son, and
there -- and | appreciate, and I'mnot -- | know
you di sagree with that.

Absol utely.

But there's different views of independence, and I
guess the question conmes back, an independent
comm ssion is conprised of humans who nake

m st akes and there is always the risk that the

i ndependent conm ssion doesn't see it your way
either; correct? In other words, this comm ssion
t hat would go out and investigate m ght have come
back and said "you know what, sorry, we don't
agree with you", in which case you are then --
you' ve got another group in the system and even
t hough they're independent, they're another group
out there, that is the wrongful conviction

comm ssion, which has now investigated this and

may m stakenly say "we don't think there's nmerit
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1 there". And so, again, the fact that it's

2 i ndependent doesn't necessarily guarantee that you

3 are going to get the right result; is that fair?

4 A No, | don't think it is fair.
0945 5 Q And why is that?

6 A Because | think that if someone goes out and

7 properly investigates both sides, and it is a

8 wrongful conviction, they will find it.

9 Q s the premise in all of this is that where humans
09:45 10 are involved in the system humans can make

11 m st akes, correct? | think that's the prem se?

12 A Yes.

13 Q That in the investigation, the trial, that in

14 wrongful convictions, in many cases m stakes are
09:46 15 made by humans, sonme well-intentioned, some not?

16 A Yes.

17 Q And with an independent comm ssion, which is a

18 group -- ny understanding of the British nmodel --

19 it's a group of people who are hired, although
09:46 20 they're independent they're funded by the

21 governnent - -

22 A That's right.

23 Q -- and they are governnent, you know, they're no

24 different than Eugene W I liams other than they are
09:46 25 -- or | shouldn't pick on Eugene WIllians -- but
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1 they are no different than a Justice investigator
2 except that they are in a different comm ssion,
3 different rules, different reporting, etcetera?
4 And | don't mean to say there's not differences,
0946 5 but at the end of the day they are humans who are
6 bei ng tasked with going out and investigating the
7 matter, and all |1'm saying, is there not still a
8 risk that humans in that position can be m staken,
9 in other words that there's an independent
09:47 10 comm ssion still may not see it your way,
11 m st akenly?
12 A That could be, and yet | think that from what |
13 have seen of the work that they're doing, they're
14 so focused on going over everything so thoroughly
09:47 15 and checking out all of the things that quite
16 often do make up a wrongful conviction, that their
17 success rate has been trenmendous.
18 Q Ri ght . So it may be that, because of how they're
19 set up, their focus, the people they have on
09:47 20 there, their mndset, that it's less likely that
21 they will make a m stake?
22 A Than anyone el se.
23 Q s that fair?
24 A Yes.
09:47 25 Q Right. And so, with that, maybe the bottom |i ne
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is this; that that independent comm ssion you talk

about, in your view, would be far better equi pped

and better able to investigate and uncover a
wr ongful conviction than the system you faced at
the tinme?

That's correct.

And nmy only question was, but still, you are
relying on humans to do -- to do the job, and at
times they make -- they may make m st akes, and

that if that independent comm ssion that was
better equi pped, better focused, independent,
unbi ased, full of resources, at the end of the d
may still come up with a conclusion that a
wrongfully convicted person doesn't agree with,
whi ch case we're back to saying "okay, well now
the system' --

Now t he mum has to do it.

Now t he system -- and | think the independent
comm ssion is part of the system isn't it, it's
the systemthat's in place to address wrongful
convictions?

Yes.

So it's part of the system although it's a
different part than the Federal Government and

provincial government, so at the end of the day
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1 you are still faced with the fact that you have to
2 rely on a system and human beings to investigate
3 and try and deal with the problem and there is
4 al ways a risk that humans will either nmake
0948 5 m st akes, or come to conclusions that are
6 different than yours?
7 A That's possi bl e.
8 Q Ri ght . So is it fair to say the bottomline is
9 you think the independent comm ssion is far nore
09:49 10 l'i kely to uncover a wrongful conviction than the
11 current system?
12 A Yes.
13 Q Okay. And is it -- we tal ked about this before,
14 and it m ght be worth highlighting just on the
09:49 15 system c part -- is it fair to say that, in the
16 case of David, the three priorities, if |I can cal
17 them that -- and please tell me if |I'm ranking
18 them wrong -- but | take from your evidence that
19 after the conviction and the appeals are exhausted
09:49 20 the three priorities are nunber one, to get out of
21 jail; nunmber two, to clear his name; --
22 A Ri ght .
23 Q -- and, three, to be conpensated?
24 A Yes.
09:49 25 Q And - -
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And that's an area, of conpensation, you should

have conpensation without having to sue anyone,

it

shoul d be given as a right, not as a charity, and

you shouldn't have to beg for it.

And so, again, would | have properly characterized

those in the order of inportance to the --

Yes, the inportance was to get him out, and the
next inportant thing was to prove his innocence.
And again --

The conpensation al ways canme |ast with us.

And | take it, would you agree, that the
conpensation is somewhat dependent on the cleari
his name?

Yes.

In other words, if they're -- and we've talked

ng

about this, when the Supreme Court of Canada said

"l ookit, we find that you are not probably

innocent"”, do you understand how that m ght be an

i mpedi ment to a government conpensating hinm?
Absol utely.

In effect saying how can we conmpensate him and
acknowl edge his innocence when he just appeared
bef ore the highest Court in the |and and they
found him probably guilty, or not probably

i nnocent, right, and that was an inpedi ment, and
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1 t hink you agree that that is an inpedi ment that
2 m ght preclude a government from giving you
3 remedi es two and three?
4 A That's correct.
0950 5 Q And - -
6 A How -- and the thing that gets me, and | know |I'm
7 goi ng back to the Rasnussen report, but if the
8 Supreme Court had had the Rasmussen report, |
9 think their decision would have been probably
09:51 10 i nnocent, --
11 Q Ckay.
12 A -- and it would have made a vast difference.
13 Q If you go back to these three renedies, | guess,
14 that a wrongfully convicted person is seeking, can
09:51 15 we sunmmarize the -- you know, we've heard some
16 evi dence, we'll hear nore evidence about how the
17 Section 690 operated; is it fair to say this --
18 and let me try and summarize -- that as far as a
19 remedy and an avenue to get that remedy from a
09:;51 20 wrongfully convicted person, that ideally what you
21 are saying and have said is it would be nice to
22 have one body that could provide all three
23 remedi es?
24 Yes.
09:51 25 Or provide a process to get all three remedi es?
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1 A Yes.
2 Q Namely David out of jail, exoneration, and
3 compensati on?
4 A Ri ght .
0951 5 Q So that you can go to one body?
6 A One body.
7 Q And that that body be independent of governments
8 as best possible?
9 A Yes.
09:;52 10 Q And the reason for that would be your concern that
11 if they're part of government -- or what was --
12 A They could be influenced. They could be
13 i nfluenced by sonmeone saying "well, you know, we
14 don't want anything done in that area".
09:52 15 Q And so your concern with them being part of
16 government is this suspicion that the gover nment
17 wi Il not act --
18 A If they're going to | ook bad.
19 Q Ckay. Now what about cases -- well, no, | won't
09:52 20 go into other cases -- but there are cases that,
21 under 690 and subsequent, where wrongfully
22 convicted people have been -- received the renmedy;
23 correct?
24 A Yes.
09:52 25 Q And so, again, is your concern that, |ookit,
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1 sometimes they, they may do fine, but ideally it

2 woul d be nice to have someone conpletely

3 i ndependent ?

4 A Yes. And |I think one thing I didn't mention, and
0952 5 | think is inportant, we tal ked about open-box

6 di scl osure. | think that there should be ongoing

7 di sclosure, | think that's very inmportant, it

8 shoul dn't -- that those obligations should never

9 end, so that if something conmes up later that the
09:53 10 police find or something, that disclosure should

11 be given.

12 Q And so you're talking that, after a person is

13 convi cted and appeal s exhausted, that there

14 continue to be an obligation to do what, and to
09:53 15 continue to investigate?

16 A No, but if something comes up in another

17 investigation that shows, for instance, that there

18 is a real possibility, |Iike when Fisher turned up

19 in 1971, that there's an obligation right there
09:53 20 t hat they would have to disclose it.

21 Q Okay. If we can just go back to the 690 process,

22 you' ve tal ked about independence, you've talked

23 about resources, one of the -- | want to talk a

24 bit about some of the challenges you identified in
09:54 25 your efforts to go out and talk to witnesses. And
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1 | think you told us that, particularly in the

2 early '80s, you were nmet with some resistance by

3 t he people you were contacting, namely Nicho

4 John, Ron W I son, the Cadrains, Melnyk, Lapchuk,
09:54 5 etcetera?

6 A Ri ght .

7 Q And is it correct to say that the chall enge there

8 is that, once David was convicted, that to go

9 back, to go back to those witnesses, and indeed to
09:54 10 the police, that you're really going back to the

11 very people that were part of the process that

12 convi cted Davi d?

13 A Yes, and |I'm sure that they viewed ne as the

14 eneny, |like that someone -- that |1'd be upset with
09:54 15 them  They were afraid of David, that David was

16 going to hurt them for what they did, because in

17 their hearts they knew they'd done wrong.

18 Q And you're tal king about who there, the --

19 A Well, Nichol, WIlson, Cadrain, they all knew in
09:55 20 their hearts what had happened.

21 Q Now let's talk a bit about timeliness, and | think

22 we' ve heard this fromyou with respect to your

23 dealings in the late '80s-early '90s about

24 timeliness, and we've heard evidence from Pau
09:55 25 Henderson that anywhere fromtwo to five years,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31865

1 that it takes a while to undo a wrongf ul

2 conviction, --

3 A Ri ght .

4 Q -- and that it's not an overnight process, nuch as
0955 5 a convicted person would like it to be. Any

6 t houghts on that, about what can be done to ensure

7 that these matters are done in as tinmely a fashion

8 as possible?

9 A Well 1 think, if you had a board there that was
09:55 10 doing it and handling it with investigators and

11 everything set up, that you would have the

12 timeliness you needed.

13 Q And, again, do you acknow edge -- again, | think

14 what M. Henderson said and others have said --
09:56 15 t hat once you have a conviction in place, that --

16 and appeals exhausted -- that it is an

17 extraordinary remedy to go and undo, it's not

18 somet hing that can just be done --

19 A Easily.
09:56 20 Q -- easily?

21 A Correct.

22 Q And so that would you acknowl edge, there, there is

23 some merit in the system if | can call it that,

24 putting some weight on the fact that your son was
09:56 25 convicted, in other words that that m ght be the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31866

1 starting point to say "lookit, he's been

2 convicted, his appeals have been exhausted, if

3 we' re gonna change that then", you know, that

4 that's -- is that a fair starting point in your
0956 5 m nd --

6 A Yes.

7 Q -- or do you think -- yeah. So the authorities

8 shoul dn't be saying "okay, well let's start from

9 square one and see if he's guilty, we're starting
09:56 10 with the point that he's guilty because the system

11 found himguilty", but perhaps with a npore an

12 attitude of saying "but there could have been

13 m st akes made"?

14 A That's right.
09:56 15 Q And so the starting point is "what is it out there

16 t hat woul d cause us to doubt the safety of the

17 verdict"?

18 A Yes.

19 Q What about -- and I don't want to get into too
09:57 20 many, into sort of a |egal debate here -- but as

21 far as what you felt -- and when | say "you" on

22 behal f of your son -- what did you feel you had to

23 prove to get himthe remedy? Now we've talked

24 about this, whether it's innocence, m scarriage of
09:;57 25 justice; what was it that you understood you had
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1 to prove to get the remedies you wanted?

2 A We had to prove his innocence, and even -- and

3 that's the hard part of it, |ike, for other

4 wrongfully convicted people. What if there is no
0957 5 DNA? We had the DNA that finally showed everyone

6 t hat David was innocent; what about the people

7 t hat have no DNA?

8 Q And | guess let me just pause there, though. As

9 far as from your perspective -- and we're talKking
09:58 10 about system cally -- are you okay with the

11 prospect that a wrongfully convicted person, in

12 order to set aside the guilty verdict that the

13 system has put in place, that it does require

14 somet hing along the |lines of establishing
09:58 15 i nnocence, or do you think that's too high a

16 standard?

17 A | think it's a very high standard and | think it's

18 very -- in some cases, alnost inpossible to neet.

19 Q And so then how does the system ensure that truly
09:58 20 guilty people don't get a post-conviction remedy

21 for wrongful conviction?

22 A Well | think, | don't know if it was Jim MCl oskey

23 that said it, but to the effect that it would be

24 better that one guilty person go free than ten
09:58 25 peopl e be wrongfully convicted, or something to
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1 t hat effect.
2 Q And | think that's often quoted at the trial and
3 at conviction, but when you've got a conviction
4 that's been through the system been through two
0959 5 | evel s of appeal, and you have a conviction, again
6 | think the system c issue there is to say "okay,
7 well if we're gonna undo what the system did" --
8 and the system works nost tinmes --
9 A Uh- huh.
09:59 10 Q -- "there may have been m stakes, and if we're
11 gonna upset the system and undo what the system
12 did, it's not" -- let me put it to you this way:
13 | don't know that if it's the same after
14 conviction as it is before conviction, because
09:59 15 after conviction | think the authorities, can they
16 not say "but this person has been through the
17 system'?
18 A Yes.
19 Q And - -
09:59 20 A It's much harder, after the conviction, to have
21 anything done, so if we'd had -- if the system had
22 provi ded better funding, and all the rest of it,
23 we m ght never have got into that area.
24 Q Isn't -- yeah. Isn'"t the challenge -- let me put
09:59 25 it this way: That if, in post-conviction, if you
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1 make it too easy for a person claimng wrongful
2 conviction to get a remedy, the risk there is you
3 m ght have guilty people being -- having their
4 convi ctions undone --
1000 5 A That's true.
6 Q -- and being compensated for crimes they
7 commtted; is that -- that -- if it's too easy
8 that's the risk?
9 A Yeah, and then you don't -- you wouldn't want it
1000 10 to be too easy.
11 Q Yeah. And so, in a perfect system you would |ike
12 to get those who are truly wrongfully convicted
13 and have a renmedy, and the challenge really is
14 whi ch ones are and aren't?
1000 15 A That's right.
16 Q And the system somewhat, human bei ngs have to
17 address that issue, and sonmehow, whether it's a
18 comm ssion, a Court, a Justice Department, human
19 bei ngs have to try and figure out whether the
1000 20 person claimng wrongful conviction is or isn't
21 i nnocent, which is often, | think as you said, an
22 i mpossi bl e task?
23 A It is. I, and I worked with the, Jim MCl oskey, |
24 wrote letters to people that he refused help to,
1001 25 but -- and that was because they felt that there
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1 wasn't anything that they could do, they really
2 felt what was there was not sonething that they
3 could do with, and so |I know that there are al
4 ki nds of cases that can't be overturned or can't
1000 5 be dealt with.
6 Q s it fair to --
7 A There woul d have to be a "no" somepl ace along the
8 l'ine there.
9 Q So is it fair to say that you acknow edge that a
1001 10 wrongfully convicted person, there has to be sonme
11 t hreshold of establishing --
12 A That they must neet.
13 Q That they must neet?
14 A Yeah.
1001 15 Q And whether it's proving innocence or a
16 m scarriage of justice, there has got to be
17 somet hing significant that they have to establish
18 so that it's not too easy for people to simply go
19 to the governnment or the Conm ssion and say
1001 20 "l ookit, I"mwongfully convicted, let me out"?
21 A That's right.
22 Q And the question is finding the right, the right
23 bar ?
24 A The right threshol d.
1002 25 Q And | guess the second question is finding and
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1 maki ng sure that the people who are making the
2 deci sion have all the information and are in the
3 best position to make the decision?
4 A That's correct.
1002 5 Q You' ve tal ked a bit about the difficulty of
6 establishing innocence, and we've tal ked about
7 this a bit before, and David's testifying at the
8 Supreme Court of Canada. And | think you said --
9 and pl ease correct me if I'"'mwong -- that, |
1002 10 t hi nk you acknow edged that his evidence at the
11 Supreme Court probably didn't help his cause; is
12 that fair?
13 A Absol utely.
14 Q In fact, we see in the Supreme Court judgenent
1002 15 that reference was made to the fact that he
16 contradicted in significant areas -- or | can't
17 recall the words -- but M. Tallis' evidence?
18 A That's correct.
19 Q And, in fact, it was the dispute between David
1002 20 M | gaard's evidence and Ron W Il son's evidence
21 about the knife and about whether they got stuck
22 that, | think, prompted M. Wl ch to cross-exam ne
23 Ron Wl son on that point and get Ron WIlson to the
24 poi nt where he agreed with David M| gaard's
1002 25 evidence, at which tinme he was cited with contenpt
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of Court and then came back and said "no, what |
said to M. Wolch isn't true, | now disagree wt

David on this point"?

That's right.

And | guess the question is, or the chall enge
there is a person who is seeking exoneration, th
chal l enges faced by that person in testifying
about the events?

Years afterwards.

And would it be fair to say, though, that that -
that his giving evidence, though, was also
influenced by a nunber of other factors, | mean
one being his emotional state at the time?

Yes.

Two, the fact that he was upset that Dr. Ferris'
report had not been -- had not opened the door
sooner, in other words he was saying "I don't ev
need to go there"; correct?

Correct.

And, three, he was not made aware, before he

h

e

en

testified, about what M. Tallis was going to say?

That's correct.
And he had already commtted to a position in an
affidavit for the Justice Mnister that had

contradicted M. Tallis?
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1 A That's correct.
2 Q And so for, for perhaps other reasons, your son
3 was in a difficult predicament at the Supreme
4 Court because, no matter what he said, he would
1004 5 have to be acknow edging -- he would either have
6 to contradict M. Tallis or acknow edge that he
7 said something wong in the affidavit he filed
8 with the Court?
9 A Yes.
1004 10 Q Yeah.
11 A And, if there hadn't been that huge space of years
12 of memory, | think that that wouldn't have
13 happened. So that, again, if we had a place to go
14 to earlier we wouldn't have had that kind of a
1004 15 probl em
16 Q Right. And | suppose, in hindsight, David could
17 have said "lookit, I don't -- nmy menory is not
18 reliable about those events other than |I know I
19 didn't kill her"?
10:04 20 A Yes.
21 Q And "whatever M. Tallis said | told him" --
22 A Woul d have been right.
23 Q -- "l accept as truth" --
24 A Uh- huh, yeah.
1004 25 Q -- "and, even though I don't renmenmber it, | m ght
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1 di sagree"; that was another course that could have
2 been taken | suppose?
3 A It could have been, and, in hindsight, should have
4 been.
1005 5 Q Yeah. Let's talk a bit about the media, and we've
6 heard from you and M. Asper about the decision
7 t hat was made to go to the media and to the public
8 to assist you in getting your remedy, and | think
9 it boiled down to this; you felt you were not
1005 10 getting the answers from the authorities and,
11 t herefore, you decided to go to the media to get
12 the public involved and to get the nmedia to put
13 pressure on politicians and the decision-mkers to
14 make a nore favourable decision?
1005 15 A Ri ght .
16 Q And - -
17 A Wt hout the media, M. Hodson, we would not be
18 here today.
19 Q And that's because of your belief that the media
1005 20 caused the decision-mkers to make a favourabl e
21 deci sion?
22 A No, the media didn't cause them to make the
23 favour abl e decision, the media caused themto
24 get -- us to get to where we are today, we would
1006 25 never have got the support of the people of Canada
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t hat subsequently forced the government to get u
to the Supreme Court.

Okay. So it's your belief that the media pressu
was responsi ble for getting the matter to the
Supreme Court ?

Yes.

Okay. Now at the Supreme Court though, once you
got there, | think you've told us basically,

al t hough David got out of jail, you |lost?

Ri ght . But then we went back to the media --
Okay?

-- and they eventually -- that help --

Did you ever consider whether what was in the
medi a may have had a negative inpact on your

efforts, and in particular before the Supreme

Court, in the sense of what information m ght have

been out there, what reactions it m ght have
caused with sonme witnesses, things of that natur
Was that -- and you had nmentioned earlier, | thi
when we tal ked about in late 1990 you thought th
your strategy with Kim Canpbell m ght have not
wor ked quite right because she was very upset, -
Ri ght .

-- and |I'm wondering if, again in hindsight when

you | ook back, whether -- whether the media

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

S

re

e?
nk

at




Joyce Milgaard
by Mr. Hodson
Vol 155 - Wednesday, May 31st, 2006

Page 31876
1 exposure may have had any negative inpact in --
2 A | think it could have, because there was a nmedia
3 explosion, if you will, and it's possible that
4 t hat disturbed the authorities.
1007 5 Q And the example | gave you earlier, and I'Il give
6 it to you again, and |I think the Dr. Ferris report
7 where you go out in the media saying "lookit, this
8 proves his innocence, this frozen senmen, it's not
9 David's and Ferris proves it", and then you go out
1007 10 and say "and this expert now says it's dog urine",
11 - -
12 A Ri ght .
13 Q -- yet -- and so if it's dog urine how can it
14 prove innocence, in other words they're a bit
1007 15 contradictory, and whether -- and |I think M.
16 Asper and you both said, "you know what, the dog
17 urine was such a good headline-grabber that it was
18 great"?
19 A Yes.
1008 20 Q But did you ever consider that, okay, to the
21 peopl e who are | ooking at the merits of the
22 evi dence that's being put forward, that that m ght
23 cause themto say "well, hang on a mnute here, if
24 it's senmen and exonerates, how can you say it's
1008 25 dog urine", what -- the credibility factor |
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1 guess?
2 A Yes.
3 Q Was that an issue there where -- did you ever
4 become concerned that, because of what the medi a
1008 5 was doing with the information you gave them the
6 credibility of the information you were providing
7 to the Mnister may have been adversely affected?
8 A Yes, | think so, but we were in a position where
9 we had no choice.
1008 10 Q And | think --
11 A There was no ot her avenue open to us.
12 Q And | think that was the judgement, | think that
13 M . Asper commented on that as well, and you are
14 saying "lookit" -- and at the time | think you
1008 15 made the decision to go to the media you hadn't
16 received the Mnister's decision, but is it
17 correct to say that you felt you weren't going to
18 get a favourable result?
19 A That's right.
1009 20 Q And so | guess we won't know what woul d have
21 happened had there been a different path taken,
22 but your view would be that it would have been the
23 same result, at least in the first application?
24 A | -- yes, absolutely.
1009 25 Q And then again, as far as just the -- and we've
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1 heard a bit about this from M. Asper -- the fact

2 t hat once the issue is put in the public light, it

3 can end up that -- | can't remember his words or

4 your words -- that the media will take something
1009 5 and run with it, and it can end up being sonething

6 t hat may end up not being exactly accurate as

7 reported, and I think we saw that with the, |

8 think the dog urine story, where it canme out the

9 report said "it's possible”™ or "I can't exclude it
1009 10 bei ng dog urine", and after it's reported a couple

11 of times the headline is "it is dog urine"?

12 A Yes.

13 Q And, again, would you agree that from a system c

14 perspective, when wrongfully convicted people are
1010 15 pursuing their remedy through the public and

16 t hrough the nmedia, that there are a nunber of

17 negatives with that, that there are a nunber of

18 risks in that?

19 A Absol utely.
1010 20 Q And, if | go back, is it fair to say your position

21 woul d be that a wrongfully convicted person should

22 not have to go to the public and through the medi a

23 to get a renmedy?

24 A Well if they, if you had soneplace else for us to
10:10 25 go, we wouldn't have had to have done that.
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1 Q And so you would agree, then, that when a case is

2 tried in the media there are -- and | think what

3 you are saying is you had no choice and you had to

4 do it and, if you hadn't done it, you wouldn't
1010 5 have got your son a remedy; is that fair?

6 A That's fair, uh-huh.

7 Q Okay. But, having said that, do you agree that,

8 in going that route because you felt you had to,

9 there were a number of downsides to that as well?
10:10 10 A Absol utely.

11 Q And not only to you and to your son, would you

12 agree that the media exposure had sone negative

13 effects on you and your famly; is that fair?

14 A Oh, it definitely had high effects. My famly
1011 15 woul d dearly love to be just other people.

16 Q And so let's, let's just focus again, and |

17 appreci ate what you are saying is both you and M.

18 Asper have said "we felt we had to go the public

19 route and use the media", so let's put that, that
1011 20 prem se aside for a nmoment and just talk about

21 what happened once this became the media canpaign,

22 and | think you've told us that you and your

23 famly, it had some negative effects on you, you

24 suffered in the fact that the exposure was perhaps
1011 25 more than you had hoped for; is that correct?
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1 A That's right.
2 Q And would you al so agree that other people who
3 were involved in this case, whether it be
4 wi t nesses, police officers, government officials,
1011 5 whoever, and they also would be -- sone of them
6 woul d be adversely affected as well ?
7 A Absol utely.
8 Q Yeah. And |I'm not asking you to agree with their
9 positions but would you at |east acknow edge that,
1012 10 or do you acknow edge that a nunber of people at
11 | east felt that they were inmproperly maligned by
12 what was in the media about them or what they had
13 done, whether it be witnesses, police, Crown, they
14 certainly had those feelings; is that fair?
1012 15 A ' m certain they had.
16 Q And in some cases would you agree they m ght be
17 justified, in other cases, maybe not? And |'m not
18 asking you to pick and choose, but just to -- do
19 you accept that, by going to the media, in
1012 20 addition to your famly, other people who were
21 involved in the Ml gaard case al so were negatively
22 affected?
23 A Yes, | do agree.
24 Q And in a significant way?
1012 25 A And in a very significant way, and |I -- and,
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because of the hurt and everything that we felt,

synmpat hize with the hurt that they felt.

And, lastly, would you agree that, in addition to
t he people involved, that the system if | can
call it that, the justice system that | think
people will say is -- maybe have different views

about how good it is, but I think everybody says

it is what it is, and maybe has sonme flaws because

it deals with humans and makes m stakes; would you

agree that the media canpaign also may have

inflicted some damage to the systemin the sense

that -- and maybe that was your intent -- that the

public would have some concerns about the system
and how it works?

| think, from that point of view, they did a good
j ob, because | think people realized that the
system must change.

And would it be correct to say that some of the
damage inflicted to the system was warranted, but
again, sonme may not have been warranted?
Definitely.

And so that, although there are some flaws in the
system in some cases it may not have been as bad
as it was portrayed in the media; is that fair?

| think that's very fair.
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1 Q Now t hose are all the specific questions | have on
2 the system c issues, Ms. Ml gaard. If there is
3 anything else -- and | know that Ms. McLean wi ||
4 be dealing with you as well on those -- is there
1014 5 anything else you wish to add?
6 A No, I'"m fine.
7 Q | would like to thank you very much for your many
8 days of evidence, and your cooperation in meeting
9 with me, and giving your evidence.
1014 10 | think, it's quarter after
11 10: 00, | think counsel may be ready to go, or if
12 we want to take a break, M. Comm ssioner, |'m not
13 sure what --
14 MR. Gl BSON: | am - -
1014 15 MR. HODSON: M. Gibson is ready to go, so
16 maybe we can just go until 10: 30.
17 COMM SSI ONER Mac CALLUM: Al'l right.
18 MR. HODSON: Thank you.
19 BY MR. Gl BSON:
1015 20 Q Ms. MIlgaard, for the record, nmy name is Bruce
21 G bson, we certainly have had a chance to chat a
22 few times during the |l ast many nonths that we've
23 been in various roons together.
24 A Yes.
1015 25 Q | want to touch a little bit on the system c
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1 i ssues that M. Hodson just went through with you
2 and get your views again on some of those areas.
3 You mentioned at the outset with
4 M . Hodson that you felt it may have been
1015 5 beneficial in 1969 for defence counsel to have had
6 an investigator to work with to investigate sone
7 avenues for the accused?
8 A Yes.
9 Q And woul d you agree that that created, or the | ack
1015 10 of that follow-up from defence counsel's
11 perspective created some problems for you l|later on
12 in trying to follow up on some of those | eads when
13 t he case was col d?
14 A That's correct.
1015 15 Q And | suppose you would agree then that that also
16 created difficulties for other agencies that had
17 to follow up and do that kind of work
18 subsequently, and |I'm speaki ng again of Federal
19 Justice that went out and tried to interview
10:16 20 vari ous people where information is cold.
21 A Menory.
22 Q And the RCMP is simlar?
23 A Ri ght .
24 Q One of the areas you nentioned as well was that it
1016 25 may be beneficial to have a person within the
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1 police agency that gathers all of the information
2 up, | think you mentioned M. U lrich's name?
3 A Yes, and that's not really involved in the
4 day-to-day investigation of it, but can have a
1016 5 sort of overall picture of it.
6 Q And | guess what we're tal king about here then
7 woul d be sort of a file manager that woul d gather
8 all that information in and | ook at all of that
9 information not from just the particular avenue
1016 10 t hat an investigator went down on one issue, but
11 | ook at all of the issues and all the information
12 gat hered?
13 A Yes.
14 Q And are you aware that that is something that
1017 15 police agencies do now on major crimes, that there
16 are file managers?
17 A | know that that has been changed since ny tine,
18 yes.
19 Q And one thing that you did nention as well was the
1017 20 RCMP report, you've nmentioned the Rasnmussen report
21 and how hel pful that would have been to have had
22 that report earlier?
23 A Yes.
24 Q And | believe you were here for the evidence of
1017 25 Staff Sergeant Ednondson and M. Rasnussen hinself
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1 al so gave evidence about the file retention
2 periods for the RCMP on an assist file, where here
3 they were sinmply assisting the Saskatoon Police
4 Service and that they were not | eading that
1017 5 i nvestigation?
6 A However, | believe that if you are having changes
7 to the system it would be very inmportant that
8 that type of assistance should be part of the
9 record and part of the disclosure.
1017 10 Q Right. And what |'m getting at then is if there
11 is something the Comm ssioner wishes to | ook at
12 with respect to file retention periods --
13 A Yes.
14 Q -- fortunately that information of M. Rasmussen
1018 15 and other RCMP officers survived, but not on RCWMP
16 files, they were already purged because of the
17 fact they sinmply assisted the Saskatoon Police
18 Service for a number of weeks during the
19 i nvestigation, but a report went up to the
10:18 20 provincial Attorney General's office and that's
21 how t hat eventually surfaced.
22 A Ckay.
23 Q So | suppose what you are saying is that if there
24 is going to be any assistance offered by any
1018 25 police agency, that those documents be forwarded
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1 over to that main police agency even though they
2 may have that information in another form?
3 A Yes, | do.
4 Q Okay. That's all that | wanted to deal with on
1018 5 system c.
6 | do want to focus a little bit
7 on the time frame 1992 to 1993, '94 when the RCMP
8 was i nvolved in various aspects of the case
9 dealing with the Supreme Court reference and after
1019 10 that in the 1993 crimnal investigation, so that's
11 the area |I'm | ooking at.
12 A Yes.
13 Q And | want to be fair with your evidence, and |
14 don't want to go through it all in any great
1019 15 detail, so please correct me if |I'm wrong on any
16 of the aspects | put to you, but follow ng the
17 1992 Supreme Court decision, | think you indicated
18 t hat you were happy that David was out of prison,
19 but | think frustrated with the decision itself?
1019 20 A Yes, | was.
21 Q The deci sion never cleared your son's nanme and it
22 wasn't open for you now on the basis of that
23 decision to readily apply for conmpensation?
24 A That's correct.
1019 25 Q Now, around the time of the Supreme Court
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1 deci sion, the allegations of M chael Breckenridge
2 surfaced?
3 A Ri ght .
4 Q And his view | believe fit with your view in that
1020 5 t here had been some sort of a cover-up?
6 A That's correct.
7 Q And you indicated, | think quite candidly, you
8 wanted his allegations to be true because in
9 essence that would validate your opinion that
1020 10 t here had been a cover-up?
11 A Yes.
12 Q Now, on the issue of M. Breckenridge's
13 information or allegations, allegations were made
14 by yourself against various high-ranking
1020 15 government, police and Department of Justice
16 officials?
17 A That's correct.
18 Q And you were hoping for, | believe, an inquiry,
19 but instead a crimnal investigation was ordered
1020 20 by the provincial Attorney General's office?
21 A That's right.
22 Q And again, again | believe your evidence was that
23 didn't really fit with your objective to try and
24 clear David's name and to nove towards
1021 25 conpensation?
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1 A That's right.

2 Q And again | believe your evidence was that you

3 co-operated with the RCMP, but you were not all

4 that thrilled with the fact that it was a crimna
1021 5 i nvestigation as opposed to something nmore broad?

6 A That's correct.

7 Q Now, you co-operated with the RCMP, | believe you

8 met with them over a couple of days with Inspector

9 Sawat zky and you provided all of your views and
1021 10 information and | believe M. Wblch, M. Asper and

11 ot hers co-operated at length with the RCMP and

12 provided their thoughts and theories on all the

13 wor k that you had done for many years?

14 A Yes.
1021 15 Q If I could just call up a docunent, 023167, and

16 this is the RCMP report that was prepared, at

17 |l east it's the first volume of that report, and

18 the date on that | believe is January of 1994, and

19 if we could go to 023167 of that -- sorry, 176, ny
1022 20 apologies -- if you can call out that bottom

21 portion dealing with the scope of investigation,

22 and if | can just look at that a little bit here,

23 it says:

24 "... the focus of this investigation was
1022 25 to exam ne all issues to determ ne
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1 whet her or not, or to what extent, the
2 Saskat oon Police Department, Saskatoon's
3 Crown Counsel office, and the
4 Saskat chewan Departnment of Justice
1022 5 (Attorney General's Dept.), obstructed
6 justice in the prosecution for murder of
7 David M | gaard."
8 And:
9 "Qur purpose was not to reinvestigate
1022 10 the murder of Gail MIler ..."
11 And then a little bit further down it says:
12 "Any new evidence or information
13 emanating from our inquiries would be
14 directed to the police force with
1023 15 jurisdiction.”
16 And when you met with the RCMP, | think you
17 i ndi cated you were aware that it was a crim nal
18 investigation and they were not reinvestigating
19 Gail MIller's murder; correct?
1023 20 A | don't know.
21 Q Ckay. M. Wlch nmet with the RCMP as well and did
22 you have discussions with M. Wl ch about that
23 with respect to what his understanding was?
24 A ' m sure we nmust have, but as | read that now, |
1023 25 felt the scope of their investigation was wi der
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1 t han that.
2 Q Okay. And it clearly indicates any information
3 t hat they woul d gather that was extraneous to the
4 speci fic purpose of the crimnal investigation
1024 5 woul d be docunmented, but in essence, it was a
6 crimnal investigation as we've just discussed a
7 moment ago?
8 A Yes.
9 Q Al right. Now, it's going to be trite to say
1024 10 this, but, Ms. Mlgaard, it's very obvious you've
11 had to live with your son's conviction and
12 incarceration for a very long period of time and
13 you worked tirelessly to free him Would you
14 agree that it was hard to shake you from your view
1024 15 of what happened, that there was sonme sort of
16 wr ongdoi ng or cover-up with respect to David's
17 conviction?
18 A It still hasn't shaken me from my conviction.
19 Q Right. And you still feel that way?
1024 20 A That's right.
21 Q Now, you've said numerous times you were out doing
22 i nvestigating and | suppose doing things you never
23 t hought you would have to do as a nother?
24 A That's right.
1025 25 Q And you conceded that you weren't a trained
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1 i nvestigator?

2 A Correct.

3 Q And you conceded that it would have been hel pful

4 to have a trained investigator to assist in this
1025 5 process?

6 A Yes.

7 Q And |'m hoping that you will concede the RCMP are

8 trained investigators in crimnal investigations?

9 A Yes.
1025 10 Q Okay. And their job would be to do crimna

11 investigations in the public interest? For

12 exanple, in this investigation that we're talking

13 about here, it wasn't an investigation for the

14 M|l gaard famly's benefit, per se, but was for the
1025 15 benefit of the public in general?

16 A Yes.

17 Q If we could call up document 032805. Now, this is

18 a report that M. Hodson touched on with you

19 earlier, it's the report of Alberta Justice into
1026 20 the allegations of crimnal offences arising from

21 the David M| gaard case, and it's dated August

22 15th of 1994, and involved in that from Al berta

23 Justice were Neil MCrank, who was the Deputy

24 M ni ster of Justice and Deputy Attorney General,
1026 25 and al so Bruce Fraser who was the Chief Crown
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1 Prosecutor out of Calgary, and so those are two
2 fairly high-ranking individuals with Al berta
3 Justice, and if we could just | ook at the next
4 page of that report, it talks about the mandate as
1026 5 to their involvement. Actually, we'll just |ook
6 at that portion there and it deals with the
7 assi stance that they provided, and |I'm just going
8 to go through those five points.
9 "The assistance was to include the
1027 10 foll ow ng:
11 1. Provi de | egal advice to the RCWMP
12 whi ch was investigating these
13 al l egations."
14 And there will be evidence certainly from M.
1027 15 Sawat sky when he testifies about the ongoing
16 rapport that he had with Al berta Justice.
17 "2. At the conclusion of the RCWP
18 i nvestigation, assess and analyze the
19 findings to determne if any basis
1027 20 exists to proceed with crim nal charges
21 agai nst any menbers of the Saskatoon
22 City Police or the Saskatchewan
23 Department of Justice.
24 3. I n assessing and analyzing the
1027 25 findings, apply the usual charging
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1 standard in Saskatchewan:"
2 And again this is a crimnal investigation, so
3 there has to be:
4 "- a reasonable likelihood of
1027 5 conviction; and
6 - that it is in the public interest to
7 proceed.
8 4. Provide this opinion directly to
9 Saskat chewan Justice and Justice Canada
1027 10 t hrough the offices of their respective
11 Deputi es.
12 5. In the event that charges are
13 warranted, Al berta Justice would handle
14 t he prosecutions.”
1028 15 And again, so it's clearly contenplated by this
16 docunment that the possibility of charges existed?
17 A Yes.
18 Q If we can go to the next page, please, and the
19 part dealing with process, | just want to touch on
1028 20 alittle bit of that, and in that first paragraph
21 it says:
22 "An investigation team of 12 menmbers was
23 assembl ed under the direction of
24 | nspector M. J. Sawat zky "
1028 25 If we skip down to the next paragraph after that:
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1 "The investigation and prosecution teans

2 met on numerous occasions in Regina,

3 Saskat oon, Ednonton and Ottawa between

4 the fall of 1992 and the summer of 1994
1028 5 and had extensive discussions concerning

6 the investigation and its findings."

7 So a rather | engthy process covering a couple of

8 years --

9 A Yes.
1028 10 Q -- to look into the allegations. If we can go to

11 t he next page, please. At the top there it says:

12 "This report of Alberta Justice will

13 only review the major allegations.

14 However, all of them were reviewed with
1029 15 the police and the concl usi ons reached

16 on each and every allegation were

17 unani mous anmong all menbers of the

18 i nvestigation and prosecution teans."”

19 So clearly they were all on the same page and al
1029 20 12 menbers of the RCMP investigation task force

21 and the prosecutors involved here were unani nmous

22 in their viewpoint.

23 Now, | want to touch a little

24 bit on the possible Crim nal Code offences and
1029 25 this portion here indicates that:
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"All of the allegations as set out in
the RCMP report, involving crimnal
wr ongdoi ng, suggest only one possible
of fence, that being an attempt to
obstruct justice, pursuant to section
139 of the Crim nal Code."
It then lists the section there, and if we can go
to the next page of that report, this portion
here:
"Al t hough the allegations could fal
within the parameters of section
139(3)(a), it is more likely to fal
within section 139(2).

To prove the offence under
section 139(2) there nust be proof of
the foll ow ng:

1. an intention to obstruct, pervert or
defeat the course of justice."
If we can go to the bottom of that, the | ast
sentence there reads:
"The evidence nust support that an
i ndi vi dual specifically intended to
defeat the course of justice and
commtted an act which had a tendency to

hi nder the proper judicial disposition
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of the proceedings in R v. Mlgaard."
Now, | won't go any further into the report, but
that is the basis that the RCMP were
investigating on, it was a crimnal investigation
dealing with that and that was the review that
was done by Al berta Justice on that basis, and
again you realize that there was no finding of
crimnal wrongdoi ng?
| do.
Ckay. Now, | take it that report and the report
of Al berta Justice, the RCMP report, wasn't very
hel pful in your quest to clear your son's nane or
to obtain conpensation?
That's correct.
And | think you were also candid in saying that
that was part of the reason that you referred to
the RCMP report as a whitewash?
Yes.
And if we can go to docunment 147954, please, and
this is a newspaper report of July 13th, 1995 |
believe, just call up that first colum there, and
your coment there was:

"The public is not going to be taken in.

They know a whitewash when they see

one.
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1 And you were contacted obviously relatively
2 shortly after the report came out. And then in
3 t he next colum over here -- sorry, here,
4 pl ease -- you indicated, or at |east the report
1032 5 i ndi cat ed:
6 "Joyce M | gaard, who hadn't
7 yet read the report, said the conclusion
8 comes as no surprise.
9 "You have a police force
1032 10 i nvestigating their bosses "
11 | think you remenber M. Hodson touching on that
12 with you?
13 A Yes, | do.
14 Q So your view, even though you hadn't read the
1032 15 report, was that it was a whitewash, and we've
16 touched on that, that part of that was because it
17 wasn't very hel pful for you; correct, in that it
18 didn't clear David's name and it didn't open up
19 t he door for conmpensation?
1033 20 A That's correct.
21 Q Now, by whitewash, | think again your evidence,
22 you indicated that the RCMP didn't do a very
23 t horough i nvestigation because they were
24 i nvestigating their bosses?
10:33 25 A Yes.
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1 Q And | do think you also went on to indicate that

2 you now acknow edge that the RCMP is a federal

3 police force and is not part of the Saskatchewan

4 gover nment ?
1033 5 A That's correct.

6 Q And | take it that when the investigation was

7 ordered, the crimnal investigation was ordered by

8 the provincial AG s office, you never raised the

9 certain about the RCMP investigating provincial
1033 10 justice and other officials at the outset of that

11 i nvestigation?

12 A No, | did not.

13 Q But you felt that it was a whitewash afterwards

14 because again it was not hel pful to your cause?
1033 15 A That's correct.

16 Q s that fair? Okay. If we could just call up one

17 more docunent here, 032797, please, and this is a

18 letter from Alberta Justice, it's from Neil

19 McCrank and Bruce Fraser, and it's to Brent Cotter
1034 20 who was the Deputy M nister of Justice for

21 Saskat chewan in August of 1994, and if | can just

22 read a little portion of that, the first

23 paragraph, and it indicates:

24 "We have now conpl eted our assessment of
1034 25 the RCMP investigation into the
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1 all egations of crimnal offences arising
2 fromthe David M| gaard case. W are
3 now reporting to conclude the referra
4 made to us by your letter of October 9,
1034 5 1992."
6 And then this paragraph here indicates:
7 "I am sure you will appreciate the depth
8 of the investigation that is evident
9 fromthe RCMP report. | nspector M J.
1034 10 Sawat sky and his team of investigators
11 compl eted an extremely thorough and
12 obj ective exam nation of all avail able
13 evidence and presented this to us in a
14 cl ear and conci se report."
1035 15 Q Now, |I'm assum ng that you would concede that
16 Al berta Justice was not part of the Saskatchewan
17 government and they were appointed to review this
18 report, to be an outside agency?
19 A Yes.
1035 20 Q And | take it you would agree that their view of
21 the RCMP investigation is different than yours?
22 A Probably.
23 Q And | take it you would agree that in the area of
24 crim nal prosecutions, that they would probably be
1035 25 more knowl edgeabl e as to whether something should
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1 go to charge or not, whether there should be
2 charges |l evied or not?
3 A Yes.
4 Q Now, M. Hodson went through a number of pieces of
1035 5 correspondence with you yesterday in the fall of
6 1992 between M. Wolch and M. Mtchell, the
7 M nister of Justice in Saskatchewan at that time,
8 dealing with requests for conpensation for M.
9 M | gaard, and in one of those letters, it may have
1036 10 been in nmore than one letter, he took the view
11 that if an innocent person is convicted of a crinme
12 and given a fair trial, that that is still a
13 m scarriage of justice and that a m scarri age of
14 justice can occur without culpability, without
1036 15 wr ongdoi ng, and woul d you agree with that
16 proposition?
17 A | suppose that's possible, yes.
18 MR. GI BSON: Thank you. Those are ny
19 guesti ons.
1036 20 MR. HODSON: It's 10: 30, so perhaps an
21 appropriate spot to break.
22 COWM SSI ONER Mac CALLUM: Ms. Ml gaard, of
23 course you are under cross-exam nation now, so
24 don't discuss your evidence, please, until you
1037 25 return to the stand. | " m sure your counsel will
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Fox
Vol 155 - Wednesday, May 31st, 2006

Page 31901

1 explain the position to you. Thank you.

2 (Adj ourned at 10:37 a.m)

3 (Reconvened at 10:54 a.m)

4 BY MR. FOX:
1054 5 Q Thank you, M. Comm ssioner. | think M. WIson

6 was going to go next, he has graciously agreed

7 that | can go next and | thank him for that.

8 Ms. MIlgaard, ny nanme is Aaron

9 Fox and | represent Eddie Karst and you certainly
1054 10 know M. Karst and you probably know me as well.

11 | wanted to say at the outset,

12 and these are a bit nmore comments than questions,

13 but I think maybe it's inmportant to say it on the

14 record. It has been a long, we have to go back a
1055 15 long tinme since M. Karst testified in these

16 proceedi ngs, we've been here for a while, but I

17 want to say at the outset that both myself and M.

18 Karst accept without question the fact that you

19 and your son and your fam |y have gone through an
1055 20 horrific experience. | think some of the things

21 you've alluded to in your testinmny, one can't

22 hel p but be noved by it, and | heard, for exanple,

23 this norning again that, the despair in your voice

24 and your description of the despair you felt when
1055 25 Davi d escaped and you thought at that point in
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1 time |'m never going to see him again out as a

2 free man, and all | wanted to say is that those

3 comments and sentiments that you expressed ring

4 true with us and for whatever it's worth we very
1056 5 much accept that.

6 A Thank you.

7 Q And | think as well when you describe the efforts

8 being made to free him and sort of the frustration

9 of going to, fromrelying on the judicial system
1056 10 to relying then on the parole systemto then

11 realizing that |1've got to do something nyself,

12 t hose coments ring true as well, and |I know M.

13 Karst has a very large famly, as do I, and |

14 don't know and we don't know what we would do had
1056 15 we been faced with the sanme situation you were in,

16 where | have an innocent son basically | ooking at

17 alifetime in a federal penitentiary for a crinme

18 he didn't commtment, and again those coments

19 t hat you've made and those feelings you've
1056 20 expressed ring very true with us. W can't for a

21 monment say that we understand exactly how you

22 woul d feel because only you have gone through it,

23 but believe nme, we accept those.

24 M . Karst has acknow edged when
1057 25 he testified earlier on that m stakes were made
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1 and, for the record, on August 25th, and it's page
2 12591 of the transcript, we don't need it, but he
3 used the words that he accepted responsibility and
4 didn't feel very good about what happened and
1057 5 t hose coments were accurate and still correct
6 now. | think M. Karst, and it is M. Karst's
7 position, that he did not intend that an innocent
8 person woul d be found guilty and be incarcerated
9 for an extended period of time any nore than he
1057 10 i ntended that a guilty person should walk free,
11 and | appreciate that you have your feelings on
12 t hat and your opinions on that and, believe nme, |
13 don't intend to force you into any debate over
14 t hat, but again, for the record, that's M.
1057 15 Karst's position.
16 One of the things M. Karst
17 tal ked about, you actually alluded to it this
18 morni ng already in your questions and your answers
19 to M. Hodson about some of the system c probl ens,
1058 20 but one of the things he alluded to, and again
21 this was in his testinmny on August 25th at page
22 12450, he was asked about what could have been
23 done differently to have maybe prevented this
24 tragedy early in the ganme, not |ater on, but early
1058 25 in the process, and he described that it would
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1 have been really hel pful if there had been
2 sonmebody i ndependent, soneone who he descri bed as
3 an overseer or an independent reader who woul d
4 come in fresh, look at all of the file, not be an
1058 5 i nvestigator and then make sonme assessnment should
6 there be a charge laid, that sort of thing.
7 | take it from your comments
8 this norning you would agree that that would have
9 been a very good thing to have had then?
1058 10 A Yes, | do.
11 Q And certainly is a good thing to have now, and |
12 think M. G bson has alluded to the fact that
13 police agencies are noving towards that?
14 A They are noving towards that.
1058 15 Q And al t hough we saw, even in 1969 there are |evels
16 of, for example, rank of officers and you have
17 detectives doing foot work and you have inspectors
18 and deputy chiefs and chiefs making decisions and
19 prosecutors making decisions, that sort of
1059 20 i ndependent overseeing didn't sort of exist at
21 that time, and you would agree, | think you've
22 al ready agreed that that would have been hel pful
23 if something |like that had existed?
24 A Yes.
1059 25 Q You understood, Ms. Ml gaard, that M. Karst was
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1 a detective at that time; in fact, | think we saw
2 fromthe seniority chart was a rather junior
3 detective at that time. You understood that?
4 A Yes, | did.
1059 5 Q And he would report as such to others, for
6 exampl e, staff sergeants, inspectors, deputy
7 chiefs and chiefs, that sort of thing?
8 A Yes.
9 Q And ultimately obviously to the Crown prosecutor,
1059 10 woul d have sonme deci sions on the prosecution, that
11 sort of thing?
12 A Yes.
13 Q You referred to the Rasmussen report, and we all
14 know the report you are referring to, and you
11.00 15 i ndicated that certainly from your perspective, if
16 you, being you and David's defence team had had
17 that report in 1969 or 1970 when it went to trial,
18 t hat woul d have been a hel pful docunent to have?
19 A Yes, absol utely.
11.00 20 Q And even |l ater on as you are going through the
21 review process or trying to get a review, it would
22 have been hel pful to have had it?
23 A Yes.
24 Q We' ve heard evidence that that, and we've sort of
11.00 25 heard evidence of who was involved in the meetings
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that led to that document, and |I'm not going to
ask you to acknow edge this one way or the other
but there's evidence that M. Karst wasn't

i nvolved in those meetings, and that report, for

what ever reason, the process was that it went down

to Regina versus being sort of circulated on the

police file. If we accept that for the moment and

accept that M. Karst didn't see that report in
1969 or '70, that also may have had some i npact
his thinking had he seen it? That's a pretty
convol uted question, but in other words, if M.
Karst had seen that report in 1969 and '70, mayb
hi s approach or his thoughts on David's guilt or
i nnocence may have been different as well; would
you agree with that?

That's possi bl e.

Ms. MIlgaard, | think you've testified, | think
this is on May 18th, | think you've stated it a
couple of times, and | don't have the specific
[ine, but at the time of David's trial in 1970,

t hi nk you accept that the police honestly believ
that David was guilty at that tinme?

Yes.

And your concern is your belief that the police

must have or at | east should have picked up on
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1 Larry Fisher when they became aware of himin
2 Oct ober of 19707?
3 A That's correct.
4 Q And notw t hstandi ng that the jury had convicted
1100 5 David already at that time, and again your view
6 woul d be that if you didn't make the connecti on,
7 you sure should have made the connection?
8 A That's right, because Saskatoon isn't even a big
9 pl ace now.
1102 10 Q Yeah.
11 A And at that time it was very small, so |I'm sure
12 that if anything was going on, M. Karst, even if
13 he was a detective in another division, he would
14 know what was going on in Saskatoon and | felt
11.02 15 t hat he certainly would know what was happeni ng as
16 far as victinms being raped and everything were
17 goi ng on too.
18 Q Sur e. So -- but again, your view, 1970 he was
19 convicted, they honestly believed --
11:02 20 A Yes.
21 Q --- when Larry Fisher was discovered, after the
22 conviction, either did know, either they did make
23 t he connection or should have made the connection?
24 A They should have made the connection then.
1102 25 Q Ckay. Now, | think it's clear that from the
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1 outset, the very first time there was any
2 suggestion made to you that David m ght have been
3 involved in the death of Gail MIller, you were
4 very much convinced that he was not, that he was
1102 5 i nnocent ?
6 A That's correct.
7 Q And that would include the first tinme detectives
8 attended at your residence in Langenburg?
9 A That's correct.
1103 10 Q And certainly that's the position that has never
11 changed for you?
12 A Pardon?
13 Q You' ve never changed in that, never wavered in
14 t hat belief?
1103 15 A No, | have not.
16 Q Okay. There was sone di scussion about your
17 husband's reaction and his reaction wasn't quite
18 the same as yours, and | think you've indicated
19 that he didn't necessarily believe that David was
11.03 20 guilty of the offence, but that his reaction m ght
21 have been interpreted at least initially that he
22 t hought that that was a possibility, that could
23 have been interpreted that way?
24 A My husband's menory of that and ny menory of that
11.03 25 was that it should not have been interpreted that
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1 way . He said very clearly that he didn't believe
2 it at the time and the remark was a remark that
3 was indicating that he always knew that sometime
4 there would be a policeman at the door because
1103 5 David's lifestyle would have himin trouble, but
6 never ever anything |ike that.
7 Q Yeah.
8 A And so he was very upset by that conmment.
9 Q Sure, sure. And the remark that you al ways
11.04 10 t hought that there m ght have been a policeman at
11 t he door may have, | think you already indicated,
12 may have been m sconstrued, that's possible?
13 A Absol utely.
14 Q Yeah. But certainly then, going back to 1969 when
1104 15 you first heard about this, | take it then you
16 woul d have been aware at the outset, or at | east
17 been thinking at the outset, | mean, nmy son didn't
18 commt this murder, somebody else nust have, who
19 did that, who actually -- who murdered Gail
11.04 20 MIIler?
21 A No, | don't think that | was thinking that way.
22 Q Okay. The thought never crossed your mnd in
23 1969, that if David didn't kill Gail MIler, who
24 di d?
11.04 25 A | don't -- | really don't believe that | was
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1 t hinking in that way because | knew he didn't do

2 it and I just assunmed that the police would find

3 t hat out.

4 Q Okay. And so was there any vigilance on your part
1105 5 for other possible suspects or were you

6 t hi nki ng --

7 A No.

8 Q No? And when would you have first started

9 t hi nki ng about, well, who are the other possible,
11:05 10 who m ght have done this? |If David didn't do it,

11 and | know David didn't do it, then sonmebody el se

12 must have done it, when would you have started

13 t hi nki ng about that?

14 A | think |I trusted the justice system and | trusted
11.05 15 the fact that -- | actually thought it was a good

16 thing that it happened because it would show David

17 that, it would just sort of show himthat you are

18 known by your friends and would make hi m not have

19 t hose kind of friends, but never for a mnute did
11.05 20 | think he would be found guilty.

21 Q Al'l right. In other words, this m ght be a bit of

22 alife lesson, --

23 A Yeah.

24 Q -- but you didn't think he would end up with a
11:05 25 life sentence out of it?
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1 A No, | didn't.
2 Q Okay. Wuld it have been after the conviction,
3 t hen, that you would have began thinking, or at
4 | east you tal ked about, for exanple when you began
1105 5 | ooking at the newspapers to see if -- going back
6 to the -- | think it was the --
7 A Oh, yes, that was after he was convict ed.
8 Q So woul d that have been in 1970-'71, in that tinme
9 period there?
11:06 10 A No .
11 Q Okay.
12 A Because | really, at that time, felt that the
13 appeal would do somet hing.
14 Q Okay.
1106 15 A It wasn't until nuch after that that we started
16 i nvestigating.
17 Q And that would have been -- involved going back,
18 | ooking at the newspapers, that sort of thing, --
19 A That's right.
11.06 20 Q -- to see if there's any information in there that
21 m ght point to another suspect?
22 A That's right.
23 Q Okay. And certainly, as | take it, you didn't
24 receive any information or have no recollection of
11.06 25 receiving any information in 1969 and '70 that
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1 there was somebody who had commtted rapes in
2 Saskat oon, or there were unsolved rapes, and those
3 exi sted; you didn't receive any information |iKke
4 t hat - -
1106 5 A Not at that time.
6 Q -- from --
7 A We got the information, and | think it's been up
8 on the board, about the -- a warning that went out
9 to the women in the area --
1106 10 Q Ckay.
11 A -- saying that there was a rape, you know, that
12 peopl e had been raped.
13 Q Sure. Could we just bring up, and I think this is
14 t he docunment you are referring to Ms. Ml gaard,
11:07 15 docunment 0395277
16 A That's correct.
17 Q That's the one. And | think that appeared in the
18 Saskat oon St ar Phoeni x Decenmber 14th, 1968. Do you
19 know when you would have seen that?
11.07 20 A That wasn't until |ater, when we were going
21 t hrough, digging up everything.
22 Q Thi s woul d have been after the appeal process
23 woul d have been conpl ete?
24 A Yes, yes.
11.07 25 Q Okay. And what | was asking you then is in that
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1 time period, |ike David was charged in 1969, went
2 to trial in 1970, and his appeal was either '70 or
3 "71; during that tinme period no one brought to
4 your attention, whether friends or acquai ntances
1107 5 or the defence team or anybody, that there were
6 sonme -- there was some rapes that had not been
7 sol ved?
8 A No, and that's why |I mentioned that it would have
9 been inportant to have had that Kkind of
11.07 10 i nformation.
11 Q Sure, yeah. And then all | was asking --
12 A Because it was obviously there.
13 Q Yeah. And what | was just asking is that, just
14 even anecdotally, no one sort of said to you,
1108 15 "gee, you know what, you know, there's been
16 reports in the paper about sonme wonen being raped,
17 that sort of thing", that information just never
18 came to you even anecdotally or on the street, so
19 to speak?
11.08 20 A No, because I'm -- you know, we're in Langenburg,
21 Saskatchewan, a little small town, we don't hear
22 anything going on in Saskatoon, --
23 Q Yup?
24 A -- and you sort of didn't have TV at that time or
1108 25 anything like that.
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1 Q Sur e. And |I'm not, believe me, |'m not
2 chal l enging you that you didn't know that, |I'm
3 just asking what your recollection was, that's
4 al | .
11.08 5 A No .
6 Q And again, as you indicated, the focus initially
7 woul d have been on the judicial systemitself,
8 expecting that David is going to learn a | esson
9 here but he's not going to be convicted of
11.08 10 somet hing he didn't do?
11 A That's right.
12 Q And then, after the conviction and appeal s were
13 exhausted, then it was a bit of a focus on the
14 parol e system hoping that that would get him out?
11:09 15 A Yes, it was, because we still had my -- | had a
16 seven-year-old daughter at that time, and we had
17 to nove from Langenburg because of the situation
18 there, and all taking new positions in the city
19 and everything.
11.09 20 Q Sur e. Your life went on, | nean --
21 A Yeah.
22 Q -- the rest, your obligations to the rest of your
23 famly didn't end because you were trying to help
24 David, you still had to deal with those as well ?
11:09 25 A That's right.
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1 Q Okay. And then, when it didn't seem as though the

2 parol e system was going to be the answer, then the

3 focus became on whether the government -- and that

4 woul d be the federal and provincial governnment at
1109 5 various times -- would somehow be able to

6 intervene and hel p out?

7 A That's right.

8 Q And eventually, and things went on and became nore

9 desperate and it seemed |ike the point when David
1109 10 escaped and was shot, that was sort of the |ow

11 point, if |I can describe it as that?

12 A Well that's the point where we realized that he

13 woul d never see the |ight of day any nore.

14 Q Yeah. And at sone point it became obvious to you,
11:09 15 at least, that you were going to have to do

16 sonmet hi ng, --

17 A That's right.

18 Q -- that you would have to make this happen,

19 whet her through public support or media support or
11:10 20 what ever way possible, to try and bring attention

21 to David's situation and hopefully nove sonmebody

22 to getting involved in reviewing it?

23 A That's correct.

24 Q And | think you've described, pretty candidly, the
11:10 25 numer ous facts and statements and rumours and
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1 anonymous phone calls, and everything that you

2 have received, that you followed up on hoping that

3 it would lead you to a trail that would help

4 exonerate Davi d?
11200 5 A Correct.

6 Q And in going down those trails, sometines the

7 facts proved to be accurate, sometinmes the facts

8 proved to be rumours and not substantiated, and

9 all you could do is follow them and hope you found
1110 10 one that hel ped?

11 A Yes.

12 Q And certainly, in terms of time frame, it would be

13 by the | ate 1980s that you were then hoping to

14 elicit public support for your position; would
11:11 15 that -- would | have that time frame right?

16 A Well 1980 is when we --

17 Q | said the | ate 1980s, would --

18 A Oh, the late 1980s? Yes, probably |late 1980s.

19 Q Because | think the early '80s you would have been
1111 20 dealing with Merchant, and then M. Young,

21 and still --

22 A Ri ght .

23 Q -- trying to deal with the system as such, if |

24 could put it that way?

25 A Yes.
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1 Q By the late 1980s | think it would be fair to say
2 you had beconme frustrated with the system and were
3 trying, by that point, to get some public support
4 for your position?
11:11. 5 A Yes.
6 Q And, again, part of that would be to try and get
7 out to the public, and through the media and
8 ot herwi se, the facts and the runours, the
9 information that you had, hoping that sonme of it
1111 10 woul d per haps move, again, the powers to be to
11 take some steps to review David's situation?
12 A Correct.
13 Q Ms. MIlgaard -- and believe ne, |I'mnot, do not
14 want to conpare your situation to the police, you
11:12 15 are a nother trying to deal with a son who has
16 been unjustly convicted -- but did you at any
17 point in time think that you had tunnel vision on
18 the file, on any of the issues on the file?
19 A Yes.
11:12 20 Q Okay. One of the exanples | just wanted to touch
21 briefly on was, for exanple, the dealing with the
22 evidence of M. Melnyk and M. Lapchuk. And I
23 take it you determned in your own mnd, fairly
24 early in the game, that these people were liars;
1112 25 have | got that right?
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1 A Yes, | -- 1 still believe they are. They don't
2 lie, didn't |ie about sonme things, but that is how
3 | would still categorize them
4 Q OCkay. The initial information you got that
1112 5 supported that would have been the information
6 t hat was supposedly com ng from Deborah Hall ?
7 A Yes and no, because basically she supported the
8 statements of Lapchuk and Melnyk in the sense that
9 she was there and she said it happened, but she
1113 10 said that it was a joke.
11 Q Ckay. | -- we've heard what Deborah Hall had to
12 say and some m ght interpret her statement as,
13 frankly, being more damming, even, than Mel nyk's
14 or Lapchuk's; would you agree?
1113 15 A The second one was.
16 Q Yeah.
17 A The first one that we got was not.
18 Q OCkay. So she kind of was -- either didn't get --
19 give you correct information, or it didn't get to
11:13 20 you correctly, but certainly her second one, and
21 t he one that she alluded to when she testified
22 here at the hearing, really was nore damni ng, the
23 words used. And My Lord, |I'm not going to -- or
24 M . Comm ssioner, | don't have to repeat it, but
1113 25 it was in Deborah Hall's evidence of February
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1 16th, '05, that's at page 3,216 of the
2 transcript -- but the words she said that --
3 attributed to David were, frankly, nore offensive
4 t han what Lapchuk and Mel nyk had testified to?
11:14 5 A That's correct.
6 Q Okay. So the perception, then, of the lying of
7 those two individuals would be not so much their
8 repeating what they heard David say, but the
9 suggestion that it sounded to them as being
11:14 10 serious, as opposed to joking?
11 A That's correct.
12 Q Right. And that would be the basis on which you
13 woul d say they were |lying?
14 A Probably.
11:14 15 Q Okay. |s there anything else that you say they
16 i ed about?
17 A | have, | honestly don't remember if | have said
18 they |ied about things.
19 Q Okay. Wuld --
11:14 20 A But ny perception at the time was that they had
21 got together with W1l son, and the two of them had
22 deci ded that they would use this information and
23 make a deal with the police and get -- |ike, and
24 when | found out that the one fell ow had got a
11:15 25 l'ight, very light sentence, | figured that they'd
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1 made a deal with them and so | -- their evidence,

2 at that point, was definitely suspect.

3 Q Sur e. | "' m just wondering though, in |ight of what

4 Deborah Hall said then though, | mean let's assune
1115 5 for the noment they did make a deal, --

6 A Uh- huh.

7 Q -- and I'"mnot going to review the evidence that

8 says they didn't or did -- but it does appear as

9 t hough what they said was fairly accurate, so |I'm
11:15 10 wondering where the lie is?

11 A Well | guess | had felt that they had slanted it

12 in that way for their benefit.

13 Q And sl ant - -

14 A Slanting it by saying that it was real and that he
1115 15 had really re-enacted it --

16 Q Yet - -

17 A -- and it wasn't a joke.

18 Q Okay.

19 A And | think if they had really -- and they knew
11:16 20 Davi d, and they knew the way he joked, | think

21 t hat they probably knew, if that happened that

22 way, that it was a joke.

23 Q And you -- you seened -- you took objection or you

24 t hought that it was wrong that they would sort of
11:16 25 come forward and say this about a friend?
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1 A Yes.

2 Q And were you of the same view of Nichol John and

3 Ron W Il son, that they should not be com ng forward

4 and tal king about what happened or what they saw,
1116 5 because David was --

6 A Well | think --

7 Q -- because David was their friend?

8 A No, | think that they should have given testi mony

9 about what they saw, but that -- | think the
11:16 10 circunstances they got put into, such as Ron

11 W |l son, where he was put into a situation, and

12 then with Nichol said "you know, we're going to

13 have to give them David", because they were forced

14 into that position, it was either he was going --
1117 15 they were going to get himfor it or going to get

16 Davi d.

17 Q Yeah?

18 A So the police have put themin that position, and

19 | feel badly for them for both of them they were
11:17 20 put in a horrendous position.

21 Q | -- and we've heard Nichol John and Ron W I son

22 testify, --

23 A Uh- huh.

24 Q -- and |I'm not gonna review in detail what they
1117 25 have said here because the Comm ssioner has that
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1 and will have to decide what did or didn't take

2 pl ace, but what | was getting at is if you thought

3 Mel nyk and Lapchuk shouldn't be really saying

4 anyt hing because they were sonme sort of friends of
1117 5 David's --

6 A But they canme forward.

7 Q Yeah.

8 A There is a different thing between someone com ng

9 forward and ratting on a friend, so to speak, than
11:17 10 someone being a witness and being questioned.

11 That -- that was my perception of it.

12 Q Okay. So you didn't think Lapchuk and Mel nyk

13 should come forward with the information they had?

14 A | felt that they came forward with the information
1117 15 t hat they had because they were trying to make a

16 deal for thenselves, --

17 Q Okay, and you --

18 A -- and it was for their benefit that they were

19 comng forward, certainly not for David's.
11:18 20 Q Okay, but -- and | think you indicated, as a

21 friend of his, they shouldn't have been doing

22 t hat ?

23 A Well, it seenms to go against what a friend would

24 normal Iy do.
11:18 25 Q Yeah. In 1983, Ms. Ml gaard, by that time you
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1 were trying to determ ne who may have killed Gai
2 M|l er, because obviously, if you found out who
3 killed Gail MIler, that would go a |ong ways to
4 exonerating David; is that fair to say?
1118 5 A That's fair to say.
6 Q And one of the individuals you identified, there
7 were two names nmentioned, one was a fellow named
8 Lal onde, and | think you -- that was quite a bit
9 | ater and he was discounted fairly quickly?
11:18 10 A Yes.
11 Q His name was mentioned, pretty quickly determ ned
12 it couldn't have been him but the other fellow s
13 was Mahar ?
14 A Mahar .
1118 15 Q And that's M A-H-E-R?
16 A M- A- H- A- R.
17 Q Okay. And he was a suspect for, or at least in
18 your m nd, you thought is the one likely to have
19 killed Gail MIler for a fair, considerable period
11:19 20 of time?
21 A Yes.
22 Q And can you tell nme, first of all, how you becane
23 aware of him |Iike how did you get information
24 that this m ght have been --
11:19 25 A It was a newspaper account.
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1 Q So reviewi ng the newspapers?
2 A Yes.
3 Q And what information did you get that suggested to
4 you that he had killed Gail MIler?
11:19 5 A Well, it wasn't information that he had killed
6 Gail MIler, I went back through all of the
7 newspapers and anybody that had been charged with
8 rape or assaults of -- dealing with women, and |
9 would try to find out where they were at the tinme
11:19 10 that Gail MIler was killed, or if they were still
11 in Saskatoon or if they were in jail or anything,
12 so |l -- | followed up hundreds of people.
13 Q Okay. The -- the --
14 A These are maj or ones that -- you know, because
1120 15 some of the simlarities in the case that got ne
16 really doing himnore in depth than others.
17 Q Okay. So this would have been going to the
18 Saskat oon public library?
19 A Well, | actually went to the W nnipeg public
1120 20 library and | ooked through papers from Saskatoon,
21 and | did come up to Saskatoon as well.
22 Q Okay. And so you | ooked -- that would have been
23 t he Saskat oon StarPhoeni x?
24 A Yes.
1120 25 Q And do you know what period of time you would have
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| ooked, would have covered, in your review of
papers?
Well, | started back in the '60s, | believe.

Okay. And up to what period of time?

| don't remenber.

t he

Li ke woul d have you gone to 1970 and ' 71, or past

that, to see who m ght be out there as rapists
that sort of thing?

| don't know whether | went past that date or

that as far as we went to, you know.

OCkay. You nmentioned, we |ooked at the police

war ni ng that was out there, and | take it you

didn't find that when you were doing your revi
then, didn't come across that?

No, | believe that was found by soneone else t
was reviewi ng --

Yeah, --

--alittle more thoroughly than | was.

-- but my question, though, was that when you

your review you have no recollection of com ng

across that?

| have not.
Okay. There was a -- and, as | understand it,
of the -- one of the thoughts that you had --

because, of course, you were concerned about
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1 Ni chol John's testimony -- and one of the issues

2 may have been "well, maybe Nichol did see

3 somet hing, but it didn't have anything to do with

4 David"; that was one possibility you | ooked at?
1121 5 A Yes.

6 Q And the possibility that you | ooked at, in fact

7 t hat you believed for a period of time, was that

8 this Mahar killed Gail MIller?

9 A Yeah, he had connection with the church there.
1121 10 Q Connection with that St. Mary's Church?

11 A Yes, right.

12 Q So that kind of put himin the area?

13 A Uh- huh.

14 Q And that she may have wi tnessed Mahar killing Gai
1121 15 MIller --

16 A Ri ght .

17 Q -- and, now, was sort of alluding or somehow

18 connecting that to David when, in fact, she's got

19 the wrong person altogether?
1122 20 A Ri ght .

21 Q Okay. Coul d you just bring up document 159724,

22 pl ease. This is a report that appeared in the

23 Saskat oon St ar Phoeni x May 29th, '71 which referred

24 to Larry Fisher sentenced to 13 years in Manitoba,
1122 25 Larry Fisher of Saskatoon sentenced to 13 years in
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1 Mani t oba for charges of rape, possession of a
2 weapon, that sort of thing. Do you recall,
3 Ms. Mlgaard, if, in your exam nation of the
4 newspapers, that you would have come across this
1122 5 article in the StarPhoenix?
6 A No, | did not, and so this is why perhaps |I was
7 only dealing with ones prior to, you know,
8 probably up to 1970.
9 Q Okay. You - -
1122 10 A Because | think the first time | saw this was
11 years | ater.
12 Q Okay. So no recollection of seeing this, or if
13 you - -
14 A Not at that tinme.
1123 15 Q -- did come across it, it didn't twig anything
16 with you at the time?
17 A No, no.
18 Q Okay. M. Hodson has reviewed with you,
19 Ms. MIlgaard, in some detail the various
1123 20 docunents that alluded to information that you or
21 Peter Carlyle-Gordge had about Larry Fisher in
22 that 1983 time frame; do you recall when he went
23 t hrough that evidence with you?
24 A Yes.
1123 25 Q And | don't mean to go through that in detail wth
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1 you but, M. Comm ssioner, | could maybe -- just
2 for the record, I'lIl just refer to the docunents
3 just by number so that they are there on the
4 record, and | sure don't want to go through them
1123 5 one by one with you again, Ms. Ml gaard, you've
6 dealt with them al ready. But the documents, this
7 is a Peter Carlyle-Gordge document 174037 at page
8 38, or at 38; 325624 at 644; 333001; 333013 at
9 014, those would all be Peter Carlyle-Gordge notes
1124 10 of interviews, and so on, where he is --
11 COMM SSI ONER MacCALLUM: \What was the | ast
12 one, |'m sorry?
13 MR. FOX: Sorry, My Lord, 333013 at 014.
14 COWM SSI ONER Mac CALLUM: OCkay.
1124 15 BY MR. FOX:
16 Q -- where he has information that Larry Fisher
17 l[ived in the basement of the Cadrain house, where
18 he spoke to the Cadrains about him that sort of
19 t hi ng, where he had information about the rapes
1124 20 that Larry Fisher had been involved in; 332585, if
21 we could just bring that up, this would have been,
22 this would have been, and we have seen this a
23 number of times, this is M. Merchant's letter to
24 the Enpire Skip Tracing trying to find Linda
1125 25 Fisher in regard to Larry Fisher:
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1 "She married Larry Fisher who is

2 presently in prison for a rape charge.",

3 February 25th, 1983 -- and | think you indicated

4 you don't have any recollection of seeing that at
1125 5 the tinme?

6 A No, | did not.

7 Q Okay. The further documents M. Comm ssioner,

8 "1l just refer them by number; 216089; 159890,

9 t hat was the Peter Carlyle-Gordge ad | ooking for
1125 10 Li nda Fisher; 224990 at 98, which is Peter

11 Carl yl e- Gordge obtaining Linda Fisher's address;

12 213947, which is Linda Fisher's letter; 213627,

13 M. Merchant's letter to Universal; and 325616 at

14 621, which is Peter Carlyle-Gordge speaking to
1125 15 former Detective Mackie about Larry Fisher.

16 Now -- and | think you've

17 al ready, those were reviewed with you by M.

18 Hodson -- those, that material, as it was

19 presented in 1983, didn't cause you to twig on to
1126 20 Larry Fisher as the likely killer of Gail Mller;

21 | think you've already indicated that?

22 A We've indicated -- |'ve indicated that | don't

23 believe | had access to that particular materi al

24 at that time.
11:26 25 Q Well, the --
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1 A Because that was just prior to Peter going to
2 Engl and.
3 Q Yeah. So you --
4 A And - -
1126 5 Q -- you're thinking that Peter Carlyle-Gordge
6 didn't convey any of that information to you?
7 A Some of it may have, but certainly not to the
8 extent that we went through, because we | ooked at
9 it.
1126 10 Q Sur e. Li kely, sonme information was conveyed to
11 you that there's information about a Larry Fisher,
12 you may have not have had it in the detail that's
13 here, but it would be fair to say that |ikely some
14 informati on was conveyed to you about Larry Fisher
1126 15 in 19837
16 A Yes, and |I'm sure that, if | had been knowi ng the
17 information that | have now, that | would have dug
18 alittle deeper there, so --
19 Q Is it possible in 1983, Ms. Ml gaard, that at
1127 20 that time you were focused on M. Mahar as the
21 killer of Gail MIller and that --
22 A Havi ng tunnel vision?
23 Q Havi ng tunnel vision?
24 A It's possible.
1127 25 Q Yeah. And | think M. -- Inspector Sawatzky, when
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he spoke to you in 1993, asked you about that; do
you recall that?

No, | don't.

Okay. The interview of yourself with Inspector
Sawat zky | think is doc. number 331214, that would
have been a -- do you remenber meeting with

| nspect or Sawat zky?

Yes, | do.

And | think it covered two days, February 25th and
26th of 19937

Yes.

And you woul d have obviously covered a great deal
of ground at that meeting about all sorts of areas
of concern, and the investigation and information,
that sort of thing?

Yes.

And if we could turn to page number 331240, if |
could just -- this is Inspector Sawatzky asking
you the question:

"Q \What brought you to follow that
connection - to go back and | ook at the
girl's murder ...",

and you answer :
"A | got an, | was | ooking at everything; |

was | ooking at all the murders and
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1 everything that was connected around

2 ot

3 If I could just pause there; that would be

4 correct?
1128 5 A Yes.

6 Q "It seemed to me David hadn't done it,

7 like I'"mstarting from that prem se and

8 if David hadn't done it | felt that it

9 must be sonmeone with simlar type of
1128 10 modus operandi, if you will, and so |

11 started | ooking back to see - we, we

12 followed up on ...",

13 and it has "McHarg", M-c-H-a-r-g, but would --

14 that m ght -- correct, that should be referring

15 to Mahar ?

16 A Mahar, yes.

17 Q That's who you were referring to?

18 A Yes.

19 Q " whi ch was, was a guy at that time
1129 20 was ... actually came to St. Mary's

21 Church and was seeing visions and

22 everything and he was convicted of a

23 murder with stabbing with a paring knife

24 and he'd been visiting with the priest
1129 25 at St. Mary's."
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1 If | can pause there, that's what you were
2 referring to earlier, that he somehow was
3 connected to St. Mary's Church, which was cl ose
4 to --
5 A That's right.
6 Q -- where Gail MIler was killed, --
7 A Uh- huh.
8 Q -- so logical that he would be a prinme candi date
9 for the nurder of Gail MIller?
1129 10 A Ri ght .
11 Q "Uh, that was his priest and telling him
12 about the visions that he had and al
13 the rest of it so, we followed up on so
14 many cases and it was, at the time that
1129 15 we found out about Fisher, we didn't
16 follow up on him because we got | ocked
17 into the McHarg, and we got, we were
18 just like the police. W got tunnel
19 vision (laugh). W got into a, one
1129 20 area, and you know, we're, we're finding
21 that the police had tunnel vision on
22 Davi d. | know how that can happen
23 because as soon as you get sonething
24 that fits you just go after it. I
11:30 25 foll owed many, many avenues - ohh - al
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these different things and - what | was
doing all that time but it was because,
you know you start... You know how | ong
it takes."

Woul d that have been the answer you gave

| nspect or Sawat zky?

A Yes.

Q And woul d that be an accurate answer?

A Yes.

Q And he goes on, Inspector Sawatzky, apparently he
concedes:

"Q You're right about the tunnel vision.
There's no, no doubt whatsoever that
happens. | "ve been the victim of that
mysel f."

And you answer:

"A°- Um hmm  And you don't realize it, |like
| can | ook back now and | can say that
was stupid. | mean you just, like you
had Larry Fisher there, you could have
found himat that tinme."

That woul d have been the answer you gave?
A Yes.
Q And that would be accurate?
A Yes.
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1 Q And, again, what you are saying there is that,
2 | ooki ng back on it now, gee, maybe | should have
3 pi cked up on Larry Fisher, | didn't, | was focused
4 on this other fellow, and that's what happened?
1130 5 A That's right.
6 Q And then the next question:
7 "Q At the time it's the |ogical chain of
8 events.
9 Q Yeah, that's right."
1131 10 And then you answer:
11 "A Yeah, and so whenever | want to really,
12 umm, uh, nail those police officers I
13 [l aughs], I, I can | understand it."
14 A That's right.
1131 15 Q That woul d have been the answer you gave?
16 A That's right.
17 Q And that would be accurate?
18 A Yes.
19 Q Ms. M| gaard, you had sonme -- you' ve expressed
1131 20 concerns that efforts were made to cover up the
21 exi stence of Larry Fisher by many people at,
22 really at the highest |evels or the highest
23 pl aces, | think you've described it as?
24 A That's right.
11:31 25 Q And you indicated, | think it was on May 18t h,
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joyce Milgaard
by Mr. Fox
Vol 155 - Wednesday, May 31st, 2006

Page 31936

1 that Gus Weir, for example, didn't know about

2 Larry Fisher, and that was the one police officer

3 t hat you had indicated you had sonme know edge

4 wasn't informed about Larry Fisher, even though he
1131 5 was involved in the investigations?

6 A Yes.

7 Q Okay. And --

8 A | remember how upset he was that -- and | believe

9 he went after M. Karst and said "why didn't you
11:32 10 tell me?"

11 Q Yeah, have you -- you saw his report of February

12 5th, 1971, that's document 1052467?

13 A | don't know.

14 Q | wonder if we could put -- bring that up, and
11:32 15 just maybe highlight that there. This would be

16 where they are returning sone articles that were

17 taken from her, and then:

18 "The situation concerning this

19 occurrence and the all eged ment al
11:32 20 condition of the accused was expl ai ned

21 to this girl and her parents. At the

22 present time these people appear to be

23 conpletely satisfied with the actions

24 taken re this occurrence. This therefor
11:32 25 is a concluding report."”
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Did you, have you seen that report before,

Ms. M| gaard?

Yes, and | think that that was when we went to the

girl and she said that they told her that it was

Larry Fisher, and that he was in a mental

institution, and of course that wasn't true.

Well maybe we could bring up what (V5)-- (V5)---

actually said at these proceedi ngs.

Yeah.

That's April 20th, 2005, 8,334 is where it starts.

Actually, there is a docunent, The G obe and Mai

had a story in there about it.

Why don't we check and see what Ms. (V5)--- said

under oath as opposed to what The Gl obe and Mai

said. She's questioned here, this is | think by

M . Hodson, we'll just start there --
COMM SSI ONER MacCALLUM: Who's evidence?
MR. FOX: This is (V5)-- (V5)---.
COWMM SSI ONER MacCALLUM:  ©Oh, (V5)--

(V5)---.

BY MR. FOX:

This would be the victimthat Gus Weir was dealing

with. If we could just go to page 105218, the

| ast page, and | just want to call out the | ast

three lines, if | could please, and it says:
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"Could recognize himif | saw
hi m agai n. | think I have

seen him sonepl ace before.
And | just want you to confirm..."
Sorry. Carry on. Sorry, |1've got the wrong page

nunmber here.

Yeah.
If you could carry on, nmove up. My Lord, |'ve got
the wrong page nunber. If you could scroll back,

scroll back down, scroll back to the top.
If we could go to document
254911 and if we could go to 913 | think, 914,
sorry, where it's at. ' m sorry, M.
Comm ssioner, |I'm going to have to check ny notes,
| ' ve got the wrong page number here for (V5)--
(V5)---' evidence.
' msort of remenbering, and | have turned to this
article here, it said:
"A second victim who was
raped on February the 21st says she
identified M. Fisher as her attacker
when she was shown a single photograph
of him by Detective Weir in the fall of
1970. "

"It was one of those
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Pol aroid pictures of Fisher alone', she
recalled in an interview from her rural
Saskat chewan home | ast week. 'It was
just one picture, just him I
identified him | was sure. Then they
told me he was responsible for two other
rapes in Saskatoon, they told me he was
in a mental institution. Then they
left.""
And | won't get the transcript, you accept that
that's essentially what Ms. (V5)--- said when she
testified here?
Yes.
So she knew of M. Fisher in 1971, she knew of two
rapes in Saskatoon and there was reference to him
being in a mental institution; correct?
That's what she said.
Yeah. That would seem to say, though, that she
was advi sed that the person who had raped her had
been captured; correct? Obviously she's been
shown a picture of himand she identifies him?
Yes.
And he has been charged and there's a reference to
a mental institution. Did you know t hat M.

Fi sher was taken for a psychiatric exam nation in
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1 W nni peg?
2 A Yes, | understood he went for a psychiatric
3 exam nation, but that he was never in a nmental
4 institution.
1137 5 Q Ckay. Do you know where he was taken for that
6 psychiatric exam nation?
7 A No, | don't.
8 Q No, okay. You saw Al bert Cadrain testify at the
9 prelim nary hearing, Ms. M| gaard?
11:37 10 A Yes.
11 Q You saw himtestify at the trial?
12 A Yes.
13 Q And | take it that you didn't detect any signs of
14 mental illness on his part when he testified on
11:37 15 t hose two occasi ons?
16 A | always saw some kind of mental problenms with
17 Al bert and | think that was my evidence at the
18 first, that he was mentally chall enged.

19 Q Well, | understand that you didn't detect any
11:38 20 signs of mental illness when he testified at the
21 prelim nary hearing or at his trial, or at the

22 trial; would that be correct?
23 A | don't know that | would say that. | may have
24 felt that and yet --
11:38 25 Q Well, did you go to M. Tallis and say | think
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1 this person is suffering frommental illness?

2 A No, but | think my testimny has al ways been that

3 Al bert was mentally chall enged and he was a

4 mentally chall enged youth and so when he started
1138 5 to get sort of really irrational about the things

6 t hat he was saying, | think it was obvious at that

7 poi nt .

8 Q But am | correct, though, that you didn't -- while

9 you may have detected that he was mentally
11:38 10 chal l enged, you didn't detect anything that

11 i ndi cated he was suffering froma mental illness?

12 A No, | don't believe that | did.

13 Q And in fact when you spoke to himthe first time,

14 simlarly I think you described himas nmentally
11:39 15 chal | enged, a sweet boy, but didn't detect any

16 signs of nmental illness at that point in time

17 ei ther?

18 A Probably didn't.

19 Q Ms. Ml gaard, do you know when you first had an
11:39 20 opportunity to review the police reports that were

21 aut hored by Eddi e Karst?

22 A | have no idea.

23 Q Woul d it have been -- when | say long after the

24 fact, would it have been after the 1970s sometinme?
11:39 25 If the trial was in '70, the appeal was in
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1 "70-'71, would it have been the 1980s at | east

2 before you saw those reports?

3 A Oh, probably.

4 Q And when you saw the reports, |ike, for exanple,
1139 5 and I'"m not sure if you are famliar with those

6 reports, but M. Karst in those reports points

7 out, for example, Ron W Il son says there's no

8 bl ood, then says there's blood, then says there's

9 no bl ood, that sort of thing. Do you --
11:40 10 A | don't remember which reports | had when, |I'm

11 sorry.

12 Q Okay. Do you have any recollection of reading

13 t hose reports and saying, you know, gee, here's

14 M . Karst raising sonme questions, what happened,
11:40 15 who answered those questions for him?

16 A | don't remenber that.

17 Q Okay. Do you want nme to give you an exanpl e of

18 what |I'mreferring to?

19 A Yes, sure.
11:40 20 Q Sur e. If we could just bring up report 009254,

21 this is M. Karst's observation about Nichol John

22 in his report of April 18th, 1969, starting there

23 with further:

24 "Further investigation of this girl when
1141 25 she was interviewed gave one the feeling
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1 that she was telling the truth and that

2 she emphatically stated she coul d not

3 recall any time while they were in the

4 City of Saskatoon during the nmorning of
1141 5 the murder at which time WIson or

6 M |l gaard left the vehicle in which they

7 were driving long enough to commt this

8 of fence. "

9 Do you have any recollection of reading that in
1141 10 M. Karst's report?

11 A Oh, yes, I've read that a hundred tinmes.

12 Q And did you determ ne who sort of answered that

13 guestion, who sort of responded to that? He

14 obviously is putting in information in his report
11:41 15 whi ch woul d suggest that David wasn't responsible

16 for the murder; would that be correct?

17 A Yes, and he seemed to be believing that she was

18 telling the truth.

19 Q Simlarly, if go to the next page, this paragraph
11:41 20 her e:

21 "Al t hough there are many unanswer ed

22 guestions with regards to M| gaard's

23 activities on that particular nmorning,

24 if one is to believe the girl, Nichol
11:42 25 John, and it appears that she is very
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1 convincing with her story, then there is
2 no way in which M| gaard can be
3 connected with this crime."
4 A Yes.
1142 5 Q Again, it seens to be sort of stating there's a
6 question here, somebody is going to have to answer
7 t hat statement?
8 A Uh- huh.
9 Q Have you determ ned sort of the process of where
11:42 10 t hose reports went or who processed them or who
11 ki nd of was responsible for answering those
12 guestions?
13 A No.
14 Q Ckay.
11:42 15 A This is why | suggested that there be soneone that
16 | ooked over all of these reports.
17 Q And that would be the benefit of an i ndependent
18 revi ew person?
19 A That's right.
11:42 20 Q Here's M. Karst, he's told to go out and do this
21 particul ar area of the investigation, he does it,
22 files a report, raises sonme questions, somebody
23 el se does another area of the investigation, one
24 person independent of it all looks at it and tries
11:42 25 to make sense of it?
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1 A Correct.
2 Q And that would be a desirable result?
3 A It woul d be.
4 Q Yeah. And even if we |ook at his report of
1143 5 009264, May 25th, 1969, and you of course would
6 know the significance of the May 25th date, this
7 is now, Nichol John and Ron W I son have now given
8 their incrimnating statements against David?
9 A Yes.
11:43 10 Q And at page 267, referring to Ron W son:
11 "Also in this statement W/ son states he
12 had seen blood on Ml gaard's trousers
13 when changing his clothes at the Cadrain
14 resi dence at 334 Avenue O South on the
11:44 15 mor ni ng of Jan. 31st, 1969. This he had
16 previously denied."
17 Again, M. Karst is pointing out that we've not
18 got Ron W I son saying he saw bl ood, he previously
19 said he didn't see blood?
11:44 20 A Uh- huh.
21 Q And you woul d hope somebody would sort of try and
22 process that apparent conflict?
23 A Yes.
24 Q But certainly it would be accurate, and you would
11:44 25 be glad, I'm assum ng, to see that M. Karst made
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1 t hat observation there, that he's saying one thing
2 now that's incrimnating, but he said just the
3 opposite before?
4 A Correct.
11:44 5 Q And again that independent overseer m ght have
6 been able to take all of that and make sonme sort
7 of conclusion or consideration that m ght have
8 ended up with a different result than you did?
9 A Ri ght .
11:44 10 Q And even at the | ast page of the report, at | east
11 it seemed to be M. Karst's observation, that as
12 of May 25th, 1969, even though the statements had
13 been obtained from Nichol John and Ron W I son, the
14 i nvestigation was continuing?
11:45 15 A Yes.
16 Q It seemed to be on his part, he seenmed to be of
17 the view hopefully we're going to get sonme nore
18 information or some nore answers as to what's
19 goi ng on here?
11:45 20 A Yes.
21 Q Ms. MIlgaard, would | be correct that in the |late
22 '80s and early 1990s when this matter started to
23 come forward in the public forum that there were
24 a nunber of people who were reluctant to speak,
11:45 25 and certainly to speak to the press about this
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1 matter who were involved in the investigation and
2 t he prosecution?
3 A Yes.
4 Q And simlarly there were a number of people,
1145 5 because you were asking for an inquiry or review
6 and a number of people said no, there's no way
7 t here should be one, we shouldn't have one, that
8 sort of thing?
9 A Yes.
11:45 10 Q Would | be correct in saying that M. Karst was
11 one of the exceptions in the sense that he was
12 prepared to speak to the media and he didn't
13 object to there being an inquiry?
14 A | believe he did.
11:46 15 Q And | was just wondering if an exanple of that
16 woul d be his interview with Dan Lett, and of
17 course we've heard who M. Lett is, he was
18 investigating the matter as a media person and
19 obvi ously sharing some information with you, but
11:46 20 he was working in his capacity as a journalist?
21 A Yes, he was.
22 Q Doc. nunber, and |I've got two, and the one |I'm
23 using is, hopefully you've got this, 004110, and
24 first of all, obviously M. Karst did the
11:46 25 interview, he spoke with M. Lett, so he was
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1 prepared to answer the questions he had for him
2 woul d that be correct?
3 A Yes.
4 Q And then it seenms as though, fairly clear from
1146 5 this interview, and |I'm not sure if you have nuch
6 recollection of it, but that he wasn't objecting
7 to there being an inquiry if somebody thought that
8 woul d be appropriate, and maybe just refer to page
9 116 and just sort of start there, this is M.
11:47 10 Lett:
11 "Mmhm. What about now, that the
12 M | gaards --"
13 And just for the record, M. Comm ssioner, this
14 interview is, the date of this docunment, this
11:47 15 interview was August 21st, 1991.
16 A Can you go back a little higher on that?
17 Q Yeah, go ahead.
18 A | just m ssed that.
19 Q Okay?
11:47 20 A So he says that if he had known things, he would
21 have queried his whereabouts a little more to
22 ascertain that he was telling the truth or he
23 wasn' t.
24 Q Yeah. And in fairness, at this point in time M.
11:48 25 Karst still was of the view that David was guilty?
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1 A Yes.
2 Q Yeah.
3 A Uh- huh.
4 Q But in terms of his position, | think you would
1148 5 acknowl edge that his position was David is guilty,
6 so there shouldn't be an inquiry, it's a done
7 deal . Not wi t hst andi ng that he believed David was
8 guilty, he was still prepared to go ahead with an
9 inquiry? Maybe | can read that and see if this
11:48 10 hel ps:
11 "What about now, that the M| gaards say
12 they don't want David M| gaard rel eased.
13 That they just want - they wanna go back
14 and they wanna do it all in a court.
11:48 15 They wanna bring in all these people
16 that, you know, |like WIson and John and
17 and Cadrain, and they wanna put them
18 under oath; 'cause nobody's had a chance
19 since the trial - put them under oath -
11:48 20 do you think that that there would be
21 this way put everything to the rest once
22 and for all if they just went back to
23 some sort of a court and had it all
24 out ?"
11:48 25 M . Karst responds:
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"I'f they could get a proper court, |

woul dn't - | wouldn't see anything wrong
with that at all. But | don't know how
you'd get one. |"m sure there's

wi t nesses that aren't around. | ' m sure
there's witnesses |like | said before -

| ve kept notes and | don't think they'd
ever find them down there. And there is
reports which would refresh my menory
anyway. And you are experienced at this
kind of thing - how do you people twenty
some years who'll remenmber what happened
on that day that they, you know, it's -

it means nothing to them"

" Mrhm. "

"But to that extent, | can't see how
you'd have an honest trial. | would
rather - that's just nmy opinion, |I'm not
a legal mnd - | would rather, rather
see this go to a panel or whatever they

call a hearing

"Judicial inquiry.
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1 Kar st :

2 ". . . judicial inquiry. And if, if the

3 prosecution or if the defence has new

4 evi dence, |let the panel hear it - let
1149 5 t hese | earned judges hear it. | was

6 never an advocate of a jury in the first

7 pl ace. "

8 M. Lett:

9 "Ri ght . "
11:49 10 M . Karst:

11 “l. . . But then again |I'm not a |egal

12 m nd; but | can never see somebody that

13 isn't versed in |law and that kind of

14 stuff judging sonebody el se and you get
11:49 15 some funny people on juries, | know

16 that. But |1'd rather see to nme, have a

17 - have a - inmy mnd if there'd be a

18 real just thing - excuse me - a just

19 t hing would be to have a hearing with
1150 20 sonme | earned judges and present to their

21 new evi dence."

22 Lett:

23 "Mrmhm. An announcenment that you have

24 because that's - like it sets in the
1150 25 frustration that so far the Justice
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M ni ster has decided that, you know,

she's got _
t hey wanna go and they wanna have
inquiry. | guess part of the pro
that there's a | ot of people that
the case shouldn't be reopened at
That it's just water under the br
Kar st :

"Don't - don't m sunderstood ne.

not saying it should be, |I'm sayi

woul d have no objection, you know - |I'm

not telling those people in Ottawa what

t hey should be doing."

And if we can go to page 127 near the bottom M.

Lett says:

"Yeah, well then | guess that's a

then - the Ml gaard | awyer says "Well,
this is another reason why we need a

review, we need a review sa so that we

can |l ook it over and
Kar st :
"As | say, | have no objection to
woul d wel come it. There's no
And then if we could go to page 129, and a

M. Lett:
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1 "Mmhm, mmhm.  And you do think it was -

2 well, how do | get around it? You

3 woul dn't - you're not advocating it, but

4 you woul dn't, you know, you wouldn't
1151 5 di sagree with some sort of a judicial

6 i nquiry?"

7 Kar st :

8 "Not at all. Nope. You're exactly

9 right. | ' m not advocating what they'd
1151 10 do what they're supposed to do, but |

11 have certainly no objection if they had

12 one."

13 Lett:

14 "Yeah. And if it were called, you would
1151 15 certainly support that and "

16 Kar st :

17 "Oh certainly. That - w thout a doubt |

18 haven't got no qual ms about that at

19 all."
1151 20 Now, you would accept, Ms. Ml gaard, that

21 obviously he still thinks your son is guilty in

22 19917

23 A Ri ght .

24 Q But he's not objecting to there being an inquiry
1152 25 and him participating in an inquiry to determ ne
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if in fact that's the case or not?
That's right.
And it looks like he's expressed a little bit of
some of the sanme frustrations you have in terns of
what has gone on here. | mean, W I son has said
somet hi ng, Nichol John said something, Cadrain
said something, all these people have said
somet hi ng, sooner or |ater we've got to get to the
bottom of this and find out what exactly these
peopl e know; would that be fair?
Fair.
And really that's what your inquiry was over the
years, | want to know exactly what these people
saw, if anything, just give nme the truth?
Correct.
And | think maybe to that extent, maybe you
woul dn't agree to the procedure, but the
objective, this is at page 120 of this report, and
here's M. Karst, he's asked:
"First of all, are you absolutely
convinced that Larry Fisher didn't do -
kill Gail MIler?"
And he answers:
"Absol utely. No, no doubt in my m nd.

None. | just - 1'd have to - to be
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1 convinced otherwise - 1'd have to, I'd
2 like to sit down and talk with M| gaard,
3 W | son, Cadrain, Lapchuk, the other guy,
4 Ni chol - all these people - 1'd |like to;
1153 5 |'d like to get together and say, you
6 know. |'"d like to be in a roomwith
7 t hem al t oget her and say to them
8 "What's going on? You guys all lied to
9 give - you know, did you all perjure
1153 10 yoursel ves or what ?"
11 A Isn't that interesting, that although he says
12 absolutely no doubt in my m nd, he would still
13 like to sit down with all the others.
14 Q Yeah. And it is interesting --
1153 15 A So he woul d have questions.
16 Q Sur e.
17 A He must have questions in his m nd.
18 Q Sure. And | think that's probably right in the
19 sense that, Ms. Ml gaard, people are com ng al ong
1153 20 sayi ng sonething else and what he's saying there
21 you would agree, and | think you would agree with
22 the sentiment, you m ght not agree the best way to
23 do it is put themall in a room together, although
24 maybe it is --
11:54 25 A No.
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1 Q -- but the sentiment of let's get to the bottom of
2 this, if these people lied, if these people
3 perjured thenselves, then let's get that out on
4 the record and deal with this, that view, that
1154 5 sentiment you would agree with?
6 A Yes.
7 Q Ms. Ml gaard, you nentioned that there had been
8 some indication that people had been told by sonme
9 menbers of the Saskatoon Police Service that they
1154 10 shoul dn't speak to you when you were making your
11 i nquiries. Do you recall that?
12 A Yes.
13 Q And | take it you weren't sure who had said that
14 specifically and | take it there was no specific
1154 15 reference to M. Karst as regards that?
16 A | don't believe there was.
17 Q And the reason why | say that is | know just --
18 we' ve heard, for example, Ron W lson testify and
19 he testified on March 21st at page 5962, and |
1155 20 don't know if you recall this, and I'lIl ask you if
21 you recall, if you don't I'Il bring it up, but he
22 i ndi cated he was not told by the police, and I
23 think it was M. Karst who spoke to him was not
24 told that he didn't have to -- or that he
1155 25 shoul dn't speak to you? Do you recall that?
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1 A No, but 1'Ill take your word for it if he said it.
2 Q Okay. And that may be possible, that M. Karst at
3 | east in speaking to Ron W Ilson said you don't
4 have to speak to Joyce M Il gaard, but |'m not
1155 5 telling you not to?
6 A Uh- huh.
7 Q You woul d accept that?
8 A You don't have to speak to --
9 Q -- Joyce Ml gaard, but I'"'mnot telling you you
1155 10 shoul dn't speak to her.
11 A Oh, okay.
12 Q Woul d you accept that?
13 A Possi bl y.
14 Q Do you want to see what M. W /I son said?
1155 15 A No. If that's what he said, |I'Il accept it.
16 Q And Ni chol John on March 15th at transcript pages
17 5276 to 77 expressed a simlar view, that she was
18 not specifically advised not to speak to Joyce
19 M | gaard, she was told it was up to her. Do you
1156 20 accept that as well ?
21 A Yeah, and | think it's interesting that they would
22 go out and tell them that, that they could speak
23 to me, but that they didn't have to. | n ot her
24 words, they were warning them
1156 25 COVMM SSI ONER MacCALLUM:  Who was the | ast
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1 person?
2 MR. FOX: Ni chol John.
3 COWM SSI ONER Mac CALLUM: Ni chol John?
4 MR. FOX: Yeah.
5 BY MR. FOX:
6 Q You saw the letter that --
7 A | would see that as a warning.
8 Q You saw the letter that Nichol John's |awyers, |
9 t hink that was reviewed with you, sent to the
1156 10 police, in fact accusing the police of releasing
11 i nformati on about her?
12 A Yes, she did.
13 Q She of her own was of the very strong view that
14 she didn't want to speak to you or have
11:56 15 information rel eased?
16 A That's correct. None of them did.
17 Q Ms. Ml gaard, you tal ked about the treatment of
18 Ron Wl son by the police, and you were present
19 when M. Wl son testified; am | correct, Ron
1157 20 W | son when he testified here at this Inquiry?
21 A Yes.
22 Q And did you hear him allude to the fact that he
23 didn't have a conpl aint about how he was deal't
24 with by Detective Karst or former Inspector Short?
11:57 25 A Yes.
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1 Q That his complaint was with how he was dealt with
2 by M. Roberts, the person that operated the
3 pol ygraph?
4 A Yes, | remenber that.

1157 5 Q And | take it one of the things that was difficult
6 to determne, and |I'm not sure if the Comm ssioner
7 is going to be able to determne it based on what
8 evidence is avail able today, is what exactly M.
9 Roberts said and did to Ron W Ilson?

1157 10 A Ri ght .
11 Q Ri ght. And whether or not M. Karst was there to
12 basically take the statement after it was a done
13 deal or that sort of thing. You agree with that?
14 A Ri ght .

11:58 15 Q Certainly M. W Ilson's perspective, and | think he
16 actually used the words that he didn't think that
17 Karst or Short should be involved in a |lawsuit
18 even, the person he had the complaint with was M.
19 Roberts?

11:58 20 A Yes.
21 Q And in terms of Nichol John, you simlarly heard
22 her testify here that she had no conpl aints as
23 such as to how she was dealt with by the police,
24 she didn't voice any conplaints?

1158 25 A That's right.
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1 Q You nentioned that you tried, when you first met
2 with Nichol John, to give her an out; in other
3 words, to offer her some reason why she could
4 expl ain what she said at the trial or in her
1158 5 statement ?
6 A | possibly said that. | don't recall that, but |
7 coul d have.
8 Q And that would be basically saying to her here's
9 some -- and, M. Comm ssioner, |'mjust about
1158 10 done -- here's some explanation as to why you said
11 what you said in your statenent?
12 A Yes.
13 Q The police m streated you, that's a good
14 expl anation for that, you offered that to her?
1159 15 A | may have.
16 Q And she didn't take that offer, she didn't say the
17 police mstreated ne, that's why | said what |
18 sai d?
19 A That's right.
1159 20 Q You nentioned that the information you had about
21 how Ni chol John was dealt with in Saskatoon during
22 that May 23rd to 25, 1969 tinme period obviously
23 didn't come from Nichol John, you said that was,
24 eventually said that was as a result of a matron
1159 25 t hat you spoke to?
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1 A Yes, it was.

2 Q And you don't have the name of that matron?

3 A No, | haven't, but |I'm sure there nmust be records

4 back to that tinme about who was working in the
1159 5 police department.

6 Q Do you have a record of it?

7 A No, | don't.

8 Q Did you make a note of it?

9 A No, but | know the day, everybody knows the dates
1200 10 that she was in there.

11 Q " mjust asking you if you made a note of it.

12 A Did I make a note?

13 Q Yeah. Li ke, you spoke to the matron who you

14 descri bed the situation where Nichol John is
1200 15 scream ng and - -

16 A And putting the mattress in and all the rest of

17 it?

18 Q Yeah.

19 A Yeah, | had all that information.
1200 20 Q Did you make a note of that?

21 A Of the matron's name? No, | didn't.

22 Q Did you make a note of the information? Like, I

23 haven't seen any record that you made any notation

24 of "I spoke with a matron, this is her name, this
1200 25 is the information she conveyed and |I' m passing
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1 this on to Tony Merchant or Gary Young or anybody
2 who is investigating,”" | don't see any record of
3 that. Would | be correct there is no record of
4 you maki ng any such notation or passing it on to
1200 5 anyone?
6 A | don't know that | passed it on as a record to
7 any of the lawyers, but I'msure | told them about
8 it, because that was something that stood out in
9 my mnd very, very strongly --
1201 10 Q Woul dn't you - -
11 A -- that Nichol was so frightened and that there
12 was no way she wanted to go back to jail the next
13 night, this was nmy thinking, because of what had
14 gone on with the matron, and so that information,
1201 15 | mean, probably would still be avail able. | f
16 someone wanted to search out and find this matron,
17 t hat could be done.
18 Q Woul dn't you have got the name of the matron? |
19 mean, you are speaking to the matron, she's
1201 20 sayi ng, describing this event, wouldn't you say,
21 "Can you give nme your name, |'m going to pass your
22 name on"?
23 A | think I was talking to her on the phone and, you
24 know - -
1201 25 Q Did you ask her name over the phone?
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1 A | may have, | don't recall, but | remenber this
2 very vividly, her telling about the mattress going
3 down -- that she said | had to even get a mattress
4 and bring it into the jail cell and |I had to go in
1202 5 there with her.
6 Q But you don't recall asking her nanme?
7 A | must have, but | don't recall.
8 Q And you don't recall passing that name on to
9 anyone?
1202 10 A ' m sure that in --
11 Q | haven't seen any record of you ever passing the
12 name on of a matron who conveyed that sort of
13 information to you. If you are able to point that
14 out to me, please do so.
1202 15 A | haven't seen it either.
16 Q Thanks.
17 A But it's a very vivid memory that | have.
18 Q Was that your theory as to what happened to Nichol
19 John?
1202 20 A Was that my theory?
21 Q Yeah, was that your theory as to why she gave the
22 statenment she did, because she was taken to the
23 police station and very upset?
24 A Well, if | hadn't talked to the matron, | woul dn't
1202 25 have known about the police station being under
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1 construction and the fact that they had to call a
2 matron in in the mddle of the night for her.
3 Q That was pretty significant information you got
4 fromthe matron?
1203 5 A Yeah.
6 Q The one that you didn't make a note of whose name
7 you got it fron?
8 A "' msorry, | failed in nmy duty there.
9 Q No. | "' m just asking whether or not it was fact or
1203 10 t heory, that's all.
11 A It was definitely fact. | don't make up things,
12 M . Fox. | definitely have a menmory of talking to
13 this woman and all of that information about the
14 mattress and | guess that that gave ne an
1203 15 understanding of how I felt --
16 Q Yeah.
17 A -- Nichol would feel that day and how scared she
18 was.
19 Q But when you put that to Nichol, she didn't agree
1203 20 with that?
21 A | didn't put that to Nichol.
22 Q When you said to Nichol you gave the statenment
23 because you were scared, because the police were
24 coercing you, because you felt pressured, that's
1203 25 what you basically put to Nichol and she said the
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1 police didn't m streat me; correct?

2 A That's right.

3 MR. FOX: Thank you. Those are all the

4 guestions | have, M. Conmm ssioner. Thank you,
1204 5 Ms. M gaard.

6 MR. HODSON: Adjourn?

7 (Adj ourned at 12:04 p.m)

8 (Reconvened at 1:32 p.m)

9 BY MR. W LSON:
01:32 10 Q For the record, nmy name is Garrett W I son, and |

11 represent Serge Kuj awa. Ms. M| gaard, --

12 A Yes.

13 Q -- are you quite confortable?

14 A Yes, | am
01:33 15 Q Now I wasn't meaning physically, | was inquiring

16 as to whether you're content with the conduct and

17 progress of this Inquiry so far?

18 A Yes.

19 Q Entirely so? Because we have seen you make some
01:33 20 comments publicly to the contrary.

21 A That's correct.

22 Q | beg your pardon?

23 A That's correct.

24 Q So how does that square with the answer you gave
01:33 25 me that you are content with the conduct and
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progress?
| said | was confortable, | thought that's what
you were -- the question was?

The question now is are you content with the
progress and conduct of this Inquiry to this date?
COWM SSI ONER Mac CALLUM: Ms. McLean?

MS. McLEAN: M. Comm ssioner, | do not see
the rel evance or the appropriateness of this kind
of questioning, it was not appropriate for
Ms. Mlgaard to speak to the media and I would
submt that it is not appropriate for those types
of questions to be asked of her as a witness.

COWM SSI ONER Mac CALLUM: M. WIlson, tel
me the relevance, please?

MR. W LSON: Well, there have been sone
comments made about other inquiries, as well,

t hat we had heard about this morning and
yesterday, and that Ms. Mlgaard, | will be
suggesting, is content with those inquiries only
t hat produce results satisfactory to her, and
that will bear considerably on the evidence that
we will hear hence, from here henceforth.

In particular, may | ask one
more question that will illustrate this?

BY MR. W LSON:
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1 Q In addition to the comments that you have nade

2 publicly, have you not al so expressed the view,

3 privately, that this Inquiry is a whitewash?

4 A | don't believe I've made that comment about this
01:35 5 | nquiry, no.

6 Q Ckay. | will accept that. And the next question

7 is you don't feel that it is a whitewash?

8 A | -- | believe, it is my hope and it is ny belief

9 t hat everything that we have gone through here,
01:35 10 and the time that has been spent here, will yield

11 val uabl e results for those that are wrongly

12 convi ct ed.

13 Q WIl you agree with me that what we're engaged in

14 here is a search for the truth?
01:36 15 A Yes, | would agree with that.

16 Q And are we doing a fairly good job of it?

17 A | would say a fairly good job of it, yes.

18 Q Uh- huh. Tell me, Ms. Mlgaard, is truth a matter

19 of fact or belief?
01:36 20 A Truth, to me, is a matter of principle.

21 Q Woul d you explain that?

22 A | think of truth as another word for God, | think

23 of principle as another word for God, and so | try

24 to be principled in what | do and to be truthful
01:37 25 in what | do.
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Is it necessary, in order to be truthful, that
adhere closely to the facts?
| would say it would be the facts as you know
them yes.
| see. Or the facts as you believe then?
No, | would say the facts as you know them
We may conme back to that. Langenburg, | spent
good part of the summer of 1953 in that little
town, a very pretty little town. You weren't
there yet in 1953, though, were you?
No, we were not.
Was that the year of your marriage?
Unm, what relevance does that have to -- | don'
know - -

COWM SSI ONER Mac CALLUM: '53 where?

MR. W LSON: | beg your pardon?

COMM SSI ONER MacCALLUM: Where was that
t hat you were asking about?

MR. W LSON: | am asking about 1953.

COWMM SSI ONER MacCALLUM:  And were you --
what was your question?

MR. W LSON: The question was if that was
the year of Mrs. Ml gaard's marri age.
No, it was not.

BY MR. W LSON:
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When was it?
Does this have relevance to the Inquiry, my -- the
time that | was married?

COWM SSI ONER MacCALLUM:  Wel |,

Ms. Mlgaard, it mght or it mght not, but I
woul d |l eave it to your --
| - -

COWM SSI ONER Mac CALLUM: | would prefer
that you left that sort of question to your
counsel to ask if she thinks it's inproper.

And I'll ask M. W son, at
this noment, to explain where he's going?

MR. W LSON: Are you refusing to answer,
Ms. M| gaard?

COWM SSI ONER Mac CALLUM: She doesn't want
to answer you until she's satisfied that it has
some relevance to the case, so if you could just
tell me what your objective is?

MR. W LSON: | "' m not going to make an issue
of it, I"'minterested in the response thus far.

COWMM SSI ONER MacCALLUM: The response is

no
BY MR. W LSON:
| was interested in your early testimny -- oh,

perhaps | should just explain why |I asked that

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




01:39

01:40

01:41

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Joyce Milgaard
by Mr. Wilson
Vol 155 - Wednesday, May 31st, 2006

Page 31970

guestion; because | have read your biography and
there is no mention of your marriage date in

there. The cerenony is described, but there is no

mention of a date, and | found that, in passing,
unusual, so | thought | would beg the question.
However, it's not inportant, you have said.

| don't have a file.
On Monday, May the 8th, was your
first day in the witness box here, and you gave us
some description of what your son David was up to
back in 1968 and 1969 when this saga began, and
may | | ook at transcript page 29535.
"In 1969 when this attack on Gail Ml er
t ook place, at that point nmy son had
| eft the hippie lifestyle, he had a
short hair cut, he was worKking. We had
gone through a great deal of difficulty
during his teen years in that, because
it was the hippie era "

s that correct so far?

Correct.
"He and his girlfriend, they would just
simply take off and hitchhi ke and |
woul d call the police and he would be

brought back, they woul d be brought back
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1 because they were both under age, but it

2 just seemed that everyone was doing it

3 at that time ...",

4 etcetera. Scrol |l down, please.

5 "... | used to work for Maclean's

6 Magazi ne selling magazines and | did

7 very well at it."

8 And at that point 1'd like to refer you to your

9 bi ography, A Mother's Story, the -- |I'm sure you
o142 10 peopl e know the doc. ID of that, | have it down

11 further, 269317. And at page 15 of the book --

12 ' mdealing with a different edition so we're

13 having a problem here, just a 'sec. Can we go to

14 the end of this chapter, yeah, here, here we are.
01:44 15 Thank you.

16 You were offered a job and you

17 moved to W nni peg and:

18 "... realized that the job ...",

19 next page:
01:44 20 " was actually selling magazi nes door

21 to door. At first | was horrified, but

22 | soon found that | could make plenty of

23 money. | also quickly |earned that

24 direct selling was my strong point. I
01:44 25 | oved to inmprovise and soon was headi ng
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1 a team of sal es people criss-crossing
2 Canada. "
3 That's correct?
4 A That's correct.
0144 5 Q I n what year was that?
6 A | honestly don't -- don't know. It woul d be
7 probably in the |late '40s.
8 Q How | ong did you spend at that?
9 A | was with Maclean's, | believe, for a couple of
0145 10 years.
11 Q Uh- huh. Okay. We'll carry on. You had al ways
12 | oved to tell stories and invent personalities,
13 and this job gave you the freedomto do just that.
14 You woul d pretend to be an Irish colleen at one
o1:45 15 house.
16 "At the next I mght be a lilting-voiced
17 Scots girl or a well-bred English
18 | ady. ";
19 that's also correct?
0145 20 A That's correct.
21 Q And then you told us how you got tripped up in
22 t hat on the one occasion. So that was the job you
23 were tal king about.
24 When we go back to page,
0146 25 transcri pt page 29536, pl ease. You used to work
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1 for Maclean's selling magazi nes, and then you tel

2 us how you had a Maclean's man come to your door

3 and you had a supervisor come and see you, and you

4 arranged for David to get a job selling magazi nes
0146 5 with Macl ean's; correct?

6 A That's correct.

7 Q And then you go on to say:

8 "He had been working at that for some

9 time and doing very well ..."?
o146 10 A He was.

11 Q He was one of their high sellers?

12 A That's correct.

13 Q " hi ghest selling enpl oyees, when they

14 deci ded that they would go out to B.C

15 and he needed a special permt for that

16 o

17 is that correct?

18 A That's correct.

19 Q And that's how the fateful trip came about, he
01:47 20 went to see his girlfriend on a weekend off while

21 he was waiting for his permt to sell in British

22 Col umbi a?

23 A That's correct.

24 Q Well | think any of us who have had a magazi ne
01:47 25 subscription sal esperson on our doorstep have not

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




or47 5

or48 10

11

12

13

14

o148 15

16

17

18

19

or48 20

21

22

23

24

o149 25

Joyce Milgaard
by Mr. Wilson
Vol 155 - Wednesday, May 31st, 2006

o > O >

Page 31974

really been offered an opportunity to purchase a

magazi ne subscription, but to put someone through

coll ege or some other excuse such as that, is that

correct; have you had that experience?
Not personally, no.
That wasn't how you operated?

No, it wasn't. There was al ways contests,

Macl ean' s al ways had contests, and we were trying

to get points for contests, and they were
| egitimate contests.

And so you would tell the householder "I'm withi

n

two subscriptions of winning the contest and, gee,

could you give me a hand here", and that sort of

t hi ng?

That sort of thing. If you read any further in

book you will find that | stopped being

unt rut hf ul when - -

We'll come to that, we'll come to that, | read t
book.

Good.

Ri ght to the end.

Good.

David's version of -- of this selling, if we cou

| ook at doc. I D 306273, please. Did I give you

that wrong, is it 305? | can't read my own
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writing. No, |1've got to have 305, it's David's
st at ement .
MR. HODSON: Statement to the police?
MR. W LSON: Just a mnute. | ve got a
copy of it here somewhere | think.
MR. HODSON: Statement to the police March
3rd.
MR. W LSON: March 3rd.
MR. HODSON: The March 3rd, '69 statenment.
MR. W LSON: 205273, sorry, | gave you a 6.
Thank you. Sorry about that.
BY MR. W LSON:
Woul d you turn to 305277. This is the statenent
that David gave to the W nni peg, the police in
W nni peg on March the 3rd, 1969 when they were
first investigating with respect to this
Ms. MIler murder, and we see here David says,
well, he sells for Macl ean's:
"We don't see magazi nes, we sel
oursel f, have personality, they buy a
good many, 100 or nore a week, no lunch
unl ess we make the quota."”
That would be your understanding of the kind of
wor k that David was doing, that you had lined him

up for?
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"We don't sell magazines, we sell ourselves", well

| think --

Pardon?

-- if he is saying we don't -- it says "see
magazi nes" but | think it means "sell magazi nes

we sell ourselves. To me, that's the same in a
profession, it -- when you're in sales you neve
sell a product, you have to first sell yourself
t he person has to be confortable with you, and
that's what he's meaning, have a personality.
"they buy a good many", they buy a good many
magazi nes, and he sells 100 or nore a week.

Uh- huh.

That's how | would interpret that.

| realize that David had sonme |limtations in
acquired skills in education at that time, but
selling magazi ne subscriptions door to door was
not a very noble calling, was it?

Probably not, and yet it's the way | started ny

life and | felt it prepared me for many things

ny

r

And

very well and very strongly, and many well - known

people started out their lives selling magazine
so | would not denigrate it.
Well the RCMP in Prince George didn't think it

a very noble calling, either, when they ran the
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1 crew out of town after his arrest, is that

2 correct, what M. Shannon told us?

3 A That's correct, and that happened in many cases,

4 even when | was a supervisor.
01:53 5 Q Yes, | can recall acting for sone of these crews

6 when | was a young |lawyer, and it was a pretty

7 unsavoury | ot generally; would you agree with

8 t hat ?

9 A Some may have been. | would not tarnish all of
01:53 10 them with that.

11 Q If I can go back to transcript page 29, 536,

12 pl ease, and back agai n:

13 "He'd been doing that ...",

14 we' ve covered this:
01:53 15 "... and doing very well ...",

16 one of their high sellers. Now t his speci al

17 permt that was needed to go out to B.C., what

18 can you tell us about that?

19 A Not a lot, other than the fact that Roger, his
o1:54 20 supervisor, had said that they had a permt to

21 travel within the Province of Saskatchewan but

22 they did not have a, | believe you need a

23 provincial licence in each case, and so they were

24 waiting for the licence to come through that would
o1:54 25 allow themto sell in B.C.?
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1 Q But he had been selling in Saskatchewan; is that
2 it?
3 A That's correct, they had a licence to sell in
4 Saskat chewan.
01:54 5 Q Uh- huh. You were here when Roger Renaud
6 testified?
7 A Yes.
8 Q Can we | ook at transcript page 20879, please. So
9 t his paragraph confirms your version of how David
o1:55 10 came to be working for the Maclean's sales crew,
11 that they came to the door, your door, as you had
12 requested, and he got the job. Down, pl ease,
13 scroll down.
14 "... was that wusual, to hire a
01:55 15 16-year-ol d?
16 A No, because you need, you needed
17 provincial sales licences, not in
18 Mani t oba but you need one in
19 Saskat chewan here. And we travelled a
20 lot, I lived in Regina at the tinme, we
21 travelled a lot in Saskatchewan, so he
22 couldn't sell in Saskatchewan, but we
23 were just -- for him when he tried
24 out for it we were working around in
25 Mani t oba, around not too far from his
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1 home town so he could come, at |east
2 have a | ook at it and see if he |iked
3 it, and then we proceeded to go for
4 his licence, his sal esperson's
5 l'icence.
6 Q Okay?
7 A Direct Seller's.™
8 Do you remenber that Saskatchewan enacted direct
9 seller's legislation in 1960 -- in the 1960s?
o156 10 A No, I'"'m sorry, | have no recollection of that. I
11 just know that, when they came, | had assumed that
12 t hey woul d get whatever |icensing was necessary
13 for him and he went to work with them right away.
14 Q "Q Can you recall when he started to work
15 for you?
16 A Well, from what | remenmber, | thought
17 it was before Christmas that he worked
18 just a bit of time while we were in
19 Mani t oba.
20 Q In '68?
21 A In '68, yeah. And then when we came
22 back for Christmas, because the people
23 were from Saskatchewan and | spent
24 Christmas in Regina, he went home, and
25 then he came back for a week or two
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1 after Christmas ...",?
2 scroll down:
3 "... and -- because we were supposed to
4 go work in Manitoba and then we needed,
5 we had to have his |licence because we
6 wanted to work in Saskatchewan, "
7 So he had not been selling in Saskatchewan,
8 contrary to your version of the event?
9 A Well, | thought he had been, | guess it was
o1:57 10 Mani t oba he was selling in.
11 Q Yeah. Next page.
12 A Is there a problem between the fact -- | mean we
13 were right on the border, practically, in
14 Langenburg, as you know, but he would have been
o157 15 selling in Manitoba then.
16 Q Well he hadn't been selling |ong enough to becone
17 a high seller; had he?
18 A Oh yes, he became a high seller inmmediately, |
19 think they testified to that.
01:57 20 Q The first week? He was only on the job maybe
21 t hree weeks.
22 A He becanme -- he was one of their top sellers
23 i medi ately, | was told by them
24 Q "Q ... he went home | believe around in the
25 m ddl e of January, and while all this
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1 transpired, he came back around --
2 around the m ddle of February, if I'm
3 not m staken, when his |licence cane
4 t hrough.
5 Q Okay. And when he canme back in February
6 t hat would have been to work where; --
7 A umm - -
8 Q -- in Saskatchewan?
9 A Saskat chewan or Manitoba."
o158 10 And then the correction was it was 1969, in
11 February, when he canme back.
12 So 20884, please. This is a
13 police interview with M. Renaud in W nnipeg and
14 he identifies, at that time, David Ml gaard
o1:59 15 started on the 14th of January in Langenburg, to
16 the 24th, a week in Regina not working, and then
17 back on the road since the 7th of February; would
18 you agree with that? Next page, please.
19 A ' m sure that Roger would have had the dates.
o1:59 20 Q Uh- huh. Well |ikely M. Renaud, in the spring of
21 1969, would have a pretty clear recollection of
22 how | ong David had been working?
23 A | think he would have, yes.
24 Q Yeah. So it wasn't as you represented here, that
01:59 25 he had been doing it for more than a year and
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1 doing extrenely well, he had just barely begun; is

2 t hat correct?

3 A When did | make that statenment?

4 Q Well, let's look, let's go back to page 29535:
0200 5 "... my son had left the hippie

6 lifestyle, he had a short hair cut, he

7 was wor ki ng. "

8 We're going to examne that a little bit. Now,

9 Ms. MIlgaard, | want you to clearly understand
02:00 10 that | am not bringing forth some of the

11 activities that David was involved in way back

12 then to show that he was a person |ikely or

13 capabl e of nurder. Would you agree with ne that

14 people who work in the crimnal justice system
02:01 15 and deal with hundreds of files, that the

16 i ndi viduals are usually just a name and a nunber,

17 t hat they never get to neet themin person and

18 t hey know only about them what they will find in

19 the files?
02:01 20 A That's correct. M. WIlson, you didn't answer ny

21 guestion that | had asked about when | had made

22 t hat statement, please.

23 Q "' m sorry, maybe | m ssed it. | " m supposed to be

24 asking the questions, so | sort of ignore your
02:01 25 guesti on marks.
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1 A Well, you said that | had made a statement, you
2 said that | made an incorrect statenment. |  want
3 to know when | made that statement.
4 Q | just showed it to you.
02010 5 A No, you didn't.
6 COMM SSI ONER Mac CALLUM: No, the question
7 was, "It wasn't as you represented here, that he
8 had been working for a year and was doing
9 extremely well, in fact, he had hardly begun
02:01 10 work," and she said "when did | ever say that?"
11 Was it -- are you referring to something she said
12 in testimony at the Inquiry or something she said
13 in her book?
14 BY MR. W LSON:
02:02 15 Q Well, | guess as far as | can go is that bit on
16 t he bottom of page 29536 when he had been worKking
17 at that tinme for some tinme.
18 A For some tine.
19 Q Yes. | think somewhere else | have references to
02:02 20 the year, but we'll |eave that go.
21 A Well, | have no recollection of that. That's why
22 | asked you the question, sir.
23 Q Well, do you accept M. Renaud's version of the
24 event ?
02:02 25 A That he had started then, but if | was being
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1 questioned by the police in May, | would have said
2 he had been working for some time and that would
3 have been accurate.
4 Q Well, you were being questioned by M. Hodson
0202 5 here, that transcript is fromthis Inquiry.
6 A Yes, but at that time | felt that he had
7 straightened his |ife out and he was doing well.
8 Q Did David confide in you during his hippie times
9 of his as to what he was up to?
02:03 10 A Did he confide in me? | found things out about
11 it, but he didn't necessarily confide in ne, no.
12 Q No. He was kind of a normal teenager in that
13 respect |'m sure?
14 A Yes, he was.
02:03 15 Q Okay. This little problem of the permt to go to
16 British Columbia, could we | ook at document
17 097376, pl ease. Have you seen that docunent
18 before?
19 A | don't believe | have.
02:04 20 Q Well, let's bring it up and let you read it. You
21 can see it's a letter from the Vancouver Police
22 Department to the Saskatoon Police Departnment re:
23 Davi d?
24 A Oh, yes, | mentioned -- | haven't seen this, but I
02:04 25 did know about the theft of auto, and in fact |
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1 think I even mentioned it in nmy book, that he was
2 getting into trouble and that he had been arrested
3 and there had been auto theft.
4 Q Well, let's just put this clearly out front:
02:04 5 "M Il gaard was arrested in?
6 Vancouver in 1967 for Theft of Auto and
7 returned home to Yorkton ... by Juvenile
8 Aut horities.
9 M | | gaard again came to our
02:04 10 attention on May 7, 1968, when he was
11 pi cked up as a possible suspect in a
12 robbery dated November 3rd, 1967."
13 | nsufficient evidence.
14 Then in '68:
02:05 15 "M |l gaard was arrested and charged with
16 Possessi on of Mari huana and on January
17 8, 1969, was put on probation and sent
18 back to Yorkton, Saskatchewan. One of
19 the stipulations of his probation was
02:05 20 not to return to British Colunbia until
21 he reached the age of twenty-one."
22 Were you aware of that in 19697
23 A This would have been the time that David was in
24 the custody of the juvenile authorities in
02:05 25 Yor kt on, Saskatchewan, he was for a year that we
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1 had turned him over to them at that time, so | may
2 not have been aware of this.
3 Q Well, a couple of things arise out of that. First
4 of all, it would be clear that David wasn't
0205 5 selling magazines prior to the 8th of January,
6 1969; correct?
7 A Well, he was selling magazi nes. Roger Renaud said
8 that and so did I.
9 Q Well, it's a little hard to sell magazi nes when
02:06 10 he's in jail in Vancouver isn't it?
11 A He wasn't in jail.
12 Q "Later in 1968 M Il gaard was arrested
13 and charged with Possession of
14 Mar i huana. "
02:06 15 On January the 8th, '69 sent back to Yorkton.
16 You don't accept that?
17 A No, | don't. | don't think he was in prison for
18 any length of time at all or | would have known
19 about it.
02:06 20 Q So you thought he was out selling magazines while
21 he's in jail in Vancouver?
22 COW SSI ONER MacCALLUM: Where does it say
23 he was in jail?
24 MR. WLSON: Well, he was arrested.
02:06 25 COMM SSI ONER MacCALLUM: He coul d have been
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1 al | owed out the same day.
2 A | think he -- | think |I heard about him being
3 arrested and about the marijuana and that, but
4 there was no time he was in jail to my know edge.
0207 5 Q Well, let's |leave that aside then. Oh, | eave the
6 docunment up, please.
7 "One of the stipulations of his
8 probation was not to return to British
9 Col umbi a until he reached the age of
02:07 10 twenty-one."
11 W Il you accept that that was a fact at that
12 time?
13 A |'"'mreading it in that letter, but it wasn't
14 anything that | had know edge of.
02:07 15 Q So it wasn't a matter of getting a permt to sell
16 magazines in British Columbia, it was a fact --
17 A But he did and he was and he did go to B.C. and he
18 did sell. He was in Prince George, B.C. selling
19 magazi nes when he was -- when he went into the
02:08 20 police station and gave hinself up.
21 Q Yes, and | suggest to you that he did so on the
22 violation of this probation order.
23 A Maybe it had been lifted.
24 Q Do you know t hat?
02:08 25 A No, but do you know it wasn't?
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No. But you don't even know that it was ever in

exi stence?

No, | don't.
And prefer to believe that it wasn't | think.
COMM SSI ONER Mac CALLUM: | don't think

suggestions of that sort are helpful, M. WIson.

MR. W LSON: | agree it was out of order,
M . Comm ssioner.

BY MR. W LSON:
A couple of other things that | wanted to bring
forward here about David's activities prior to
January of 1969, and if we could return, please,
to 305273, and this again is the statenent that
Davi d gave the police on March the 3rd, 1969 in
W nni peg, and when they asked him
"Q Have you got a record of any type?"

He responded very frankly:

"A Sexual immrality, trafficking, stolen
cars, B&E, was deported from the States
too - maybe Seattl e. | "' m on probation
out of Vancouver."

Now wi I | you agree that he was on probation?
I f he said so.
"Now transferred to Saskatoon, trouble

in Ottawa too.
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When were you in Ottawa?
A Not sure - maybe 1968, stayed a nmonth
with girl Sharon."”
May we now | ook at document 009262, this is a
letter May 21st, 1969 from the RCMP to the police
in Saskat oon.
"The only entry on his FPS file is in
violation of U S. immgration |aws at
Bl ai ne, Wash. He was all owed vol untary
departure to Canada "
On the 26th of October, 1967. Did you know about
that at the time?
No, so this must be what the U. S. information was.
This is substantiating the fact that there was a
problemin the U S. that he said about.
Uh- huh.
Uh- huh. No, | made no -- in nmy book and
everywhere | said that he had a very troubled
lifestyle prior to this and -- but | felt that
once he started working with Maclean's, that he
was putting his life in order and he was on the
ri ght track. | ve never ever quibbled about his
background or the things that he did because |
knew -- certainly as a nom he drove ne crazy, we

wer e al ways after him for where he was goi ng and
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1 what he was doi ng, but he wasn't alone at that
2 time, there were many people that were on the road
3 just like him
4 Q Uh- huh. Well, | would refer anyone who is
0212 5 interested to your book, because you don't really
6 tell us very much in the book other than he was a
7 l[ittle bit of a hippie lifestyle and that he got
8 caught joyriding a truck in Langenburg. This is
9 quite a bit more than was exposed in your book.
02:12 10 However -- and the girl Sharon WIlliams, with whom
11 he was travelling, was the girlfriend at the time?
12 A That's correct.
13 Q And she gave the police a statement in the spring
14 of 1969, on March the 20th in fact, and if you
02:13 15 | ook at 178577, pl ease. You are famliar with
16 this document |'m sure are you?
17 A | can't really see it unless it's -- oh, yes, |
18 am, Sharon W I Iliams' statement.
19 Q She gives a fairly |lengthy description of her time
02:13 20 with David beginning wth:
21 "He told me he stole a Pontiac
22 64 dark red with Manitoba pl ates. He
23 used this car to drive around. W
24 pi cked up two girls ... drove around
02:14 25 Then he asked nme to go to Vancouver with
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1 hi m and that night Monday we |eft Regina
2 in that stolen car. Bonni e and a short
3 dark girl were the other two and Ron
4 Wl son came with us. W stopped at
0214 5 Sal mon Arm and Davi d picked up some
6 drugs that they had hidden in a brown
7 cabin underneath a dresser. This is a
8 cottage at a | ake by Sal mon Arm. He got
9 into this cottage by breaking a w ndow.
02:14 10 He told me he was there before, he got
11 pi cked up for drugs at Salmn Arm a week
12 before I met him He couldn't go back
13 to B.C. until he was 18. He got a dinme
14 or nickle or both bags of marihuana and
02:14 15 David and Ron and 2 hitch hikers we
16 pi cked up by a gas station in the
17 mount ai ns. Then we went to Vancouver
18 all seven ... and the next day he bought
19 some nore mari huana we spent a week in
02:14 20 Vancouver and David M | gaard bought and
21 sold mari huana during that whole time,
22 he sold it at the Court House, to kids
23 mostly. In front by the water
24 fountain."
02:15 25 Were you aware of that kind of conduct at that
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time?

No, | was not.

Down a little further --

And no mother likes to read that about her son.
| accept that. It goes on to say:

"He usually gave the mari huana
to carry, so that | would be the one
t hat woul d be charged with possession?”

The next page:

"He got picked up in Vancouver
during these 3 weeks, they never
convicted him"

Next page:

"He did a ot of stealing in
Ottawa, stole a bunch of dresses from a
sal esman's car, sold a couple, he just
about made a living stealing and selling
drugs and sold an underground paper."

"One evening he had a little
gun ... and he played Russian Roulette
with it."

Next page:

"David wrote nme that he was

going to court in Vancouver for

trafficking and possession.”
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"A week after he phoned that he
was on probation that he couldn't go to
B.C. until he was 21."
Next page, a bit of a description about a
breaking and entry there, and then this is the
trip, the famous trip you understand, this is
Sat urday, February the 1st, 1969. Down at the
bottom of that page, please.
"Shorty wanted to go to
Vancouver, or did David but Nicky and
Ron didn't. They sold some mari huana at
t he Sanctum got about 15 dollars from
some boys and girls one dinme bag one
ni ckel bag."
Next page:
"They said they wanted to go to
Cal gary. They tal ked about stealing
things like doing breaking and entering
here and or in Calgary."
Thank you, you can take that down.
| realize that that is a
difficult thing for a mother to go through even
so many years later, Ms. Ml gaard, but | wanted
t hat on the record because of what | said

earlier, that the people in the justice system
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1 who were dealing only with a name and a file are
2 seeing that kind of a boy and you have said
3 yoursel f that David was not a choir boy?
4 A | said he was no angel, but that he was never
0218 5 vicious and he would never be a murderer.
6 Q But you yourself had to be satisfied that he
7 wasn't on drugs that morning in Saskatoon to be
8 sure that he hadn't commtted or been involved in
9 t hat nurder?
02:19 10 A | had to be sure because | didn't have the
11 under st andi ng of drugs that | have now, because |
12 knew that marijuana was the type of drug that they
13 seemed to be taking and apparently when you are on
14 marijuana you are cognizant of what you are doing.
02:19 15 | thought, because | had no know edge of them
16 t hat you could be conpletely out of it and do
17 sonmet hi ng.
18 Q But this was not a 16-year-old boy who is doing
19 well in school, was interested in athletics and
02:19 20 had a bunch of interesting hobbies?
21 A No.
22 Q The kind of a kid who a policeman | ooking at a
23 murder file would say what's he doing in this
24 file; you would agree with nme on that?
02:19 25 A | would agree with you on that.
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1 Q Now, again referring to your earlier testinony:
2 "... my son had left the hippie
3 lifestyle, had a short hair cut, and was
4 wor ki ng. "
0220 5 A And that is what | believed.
6 Q That, unfortunately, was not the truth was it?
7 A That apparently, from what the statements com ng
8 out were, that was not the truth.
9 Q Because when we | ook at 178010, we see the
02:20 10 statement that Chris O Brien secured from Deborah
11 Hall in January of 1981 and she gives a
12 description of what was going on in that notel
13 roomin the spring of 1969?
14 A That's correct.
0221 15 Q And you are famliar with this as well ?
16 A Yes, | am
17 Q And wi t hout going through the gory detail of it,
18 will you agree with me that David arranged that
19 party, got the motel room and supplied the
02:21 20 narcotics?
21 A Yes, that was the evidence that was given.
22 Q Woul d you agree with me, Ms. Ml gaard, that it is
23 more than ironic that David, in that motel roomin
24 the spring of 1969, supplied the narcotics that
0221 25 caused hal lucinations that resulted in Lapchuk and
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1 Mel nyk testifying at his trial and probably
2 putting him away for 23 years?
3 A Would | agree with you on that?
4 Q It's a huge irony isn't it?
0222 5 A | would think so, yes.
6 Q In addition to being a terrible m sfortune.
7 A Are you saying that he was responsible for him
8 bei ng put away, wrongfully convicted?
9 Q ' m sorry?
02:22 10 A Are you saying he was responsi ble for being
11 wrongly convicted?
12 Q No .
13 A Thank you.
14 Q But had he adhered to your advice to stay out of
02:22 15 bad company, he woul dn't have been wrongfully
16 convicted?
17 A That' s possi bl e.
18 Q | want to return to your biography for a moment or
19 two, Ms. Ml gaard, there's some other questions
02:23 20 t hat pop out of there if you don't m nd ny asking,
21 your own background, 269317. You tell us in here
22 t hat you had a very remarkable life,
23 unquestionably that's true, that you were out on
24 your own at the age of 11?
02:23 25 A | was. | wasn't on my own, | was |living at hone
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1 with my parents. | was wor King.
2 Q Yes.
3 A | lied about ny age and worked in a plant because
4 my dad was, had a broken |leg and my nom was taking
0224 5 in borders and we needed the noney.
6 Q But you had | eft school ?
7 A That's right.
8 Q So your formal education, if | can call it that,
9 term nated at the age of 11; correct?
02:24 10 A My formal education. | went to night school and
11 courses and everything after that.
12 Q Where did you do that?
13 A Various places across the country. | did sone by
14 mail, | went to the University of W nnipeg.
02:24 15 Q My edition has page 10, can we start from there.
16 Back up a couple | guess. Here and the foll ow ng
17 par agraph, next page. Here's the line that I
18 found just absolutely remarkable, you were already
19 in grade 9 when you were 11 years old because you
02:26 20 started school young.
21 A That's correct.
22 Q You stand by that statement here today?
23 A | started grade 9 and | was 11, yes. | actually
24 started school when |I was, | think, five, four or
0226 25 five.
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1 Q Well, you would have to start at two to make that
2 add up.
3 A But | skipped grades.
4 Q Oh. But somewhere else you tell us that that
0226 5 wasn't an item that was avail able?
6 A That | -- somewhere else | said what?
7 Q Wasn't avail able to David, but it was okay in your
8 time. You were 11 years old in grade 97
9 A That's correct.
02:26 10 Q That's remar kabl e. ' m also interested -- thank
11 you -- in your career at Tenacre. Could we turn
12 to 29518, please. So this is what your activities
13 were following the first application, the first
14 690 application, which, as we know, went in at the
02:27 15 end of December, 1988; correct?
16 A That's correct.
17 Q And you went off to England and that's where you
18 deci ded to become a Christian science nurse?
19 A That's correct.
0227 20 Q Next page, please. You started your training in
21 Engl and?
22 A Yes.
23 Q And then M. Hodson asked you to do this
24 chronol ogi cal ly:
02:28 25 "Q And how I ong were you there for?"
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1 Well three nmonths, and then you went to Tenacre
2 in Princeton, New Jersey:
3 "A ... and then | was accepted at Ten-acre
4 in New Jersey for the nurse's training
or10 5 course. Now that's a, normally a
6 three-year course, it took me five years
7 because | was constantly flying up to
8 Mani t oba to work on David's case."
9 That's correct, you said that properly?
02:28 10 A Approxi mately, yes. It may sound confusing to
11 someone reading this, but what happened was | took
12 the nurse's aide training course --
13 Q You took the what?
14 A | took the nurse's aide training course in
02:29 15 Engl and, that was a two week course there, and it
16 was at that time that | decided to go into the
17 nursing and applied and | was accepted at Tenacre.
18 Now, then what happened is you do three nmonths on
19 the job and then you do nine nonths off the job,
02:29 20 li ke, three nmonths in classes and then you do nine
21 mont hs training on the floor, so |I went back to
22 Engl and to do ny nine nonths' training on the
23 nursing floor there and it was when | was on the
24 nursing floor there that | was called back from
0229 25 Engl and by M. Asper.
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1 Q Can | have the next page, please. That's the way
2 you described it here on the 8th of May.
3 A Well, after | came back from Engl and, | went back
4 to Tenacre and then | would work one nmonth on the
0230 5 job and I would come back here and work, to Canada
6 and work on the case and then | would fly back and
7 wor k at Tenacre, so that's why instead of where
8 normal ly you would take three nine-month periods
9 plus three sessions of the class training of three
02:30 10 mont hs each for three years and finish your
11 nurse's training course, that's why it took ne
12 five years, because of all this running back and
13 forth.
14 Q So you were an enployee at Tenacre?
02:30 15 A A student and enpl oyee at the same tinme, yes. I
16 was a student taking the course, but I'm paid as
17 an enmpl oyee when | was working on the floor. I
18 was paying for the studies, but being paid when I
19 was actually on the nursing floor.
02:31 20 Q Okay. \What was your salary?
21 A | honestly don't renmenber. It wasn't very nmuch.
22 Once | had received ny nursing degree, | was then
23 able to charge nursing fees and did private duty
24 nursing, and made quite a bit of money at that
0231 25 time.
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1 Q Uh- huh. Well, Tenacre doesn't issue degrees, do

2 t hey?

3 A Yes, | graduated as a Christian Science nurse.

4 Q Well, but it's not a, it's not a school of nursing
0232 5 or medical training, it's a religious institution;

6 is it not?

7 A No, it's a school of nursing, and they are

8 accepted as Christian Science nurses, and you

9 graduate and you receive your certificate. It's
02:32 10 not just a religious institution. It's recogni zed

11 all around the world.

12 Q As a Christian Scientist nurse; correct?

13 A That's correct.

14 Q Or nurse's aide? And is it not true that in the
02:32 15 State of New Jersey graduates, if you wish to cal

16 them that, are recognized as lay m nisters?

17 A Umtm, no, | don't believe that's true.

18 Q | take all this fromthe Tenacre web site?

19 A There have been sonme changes in some, --
02:33 20 Q Oh, sure.

21 A -- and sone people may have that thought of being

22 lay m nisters, but certainly at the time | never

23 consi dered nyself a lay mnister, | considered

24 myself a Christian Science nurse.
02:33 25 Q | don't want to clutter up the database here any
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further, but I'"'mreading froma Tenacre printout

fromtheir web site called the Tenacre school of

Chri stian Science nursing:
"Recogni zing that our entire church
menbershi p has been organized as a |ay
mnistry, ..." --

The entire church has been.
-- "... the Tenacre School of Christian
Sci ence nursing has endeavoured to
create a Christian Science nursing
education program that credits the ful
spiritual adulthood of the Christian
Sci ence nurse, which Ms. Eddy so
clearly outlined in her manual ...";

any objection to that?

No.

Next paragraph:
"Rat her than building its education
program as a meritocracy, where talent
and advancement are determ ned through
conpetitive exam nation, our School has
chosen to foster an education program
that is able to respond to each

student's individual understanding and

present demonstration. The Tenacre
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1 School of Christian Science Nursing

2 seeks to support each student on an

3 i ndi vi dual basis as they work to

4 establish their own Christianly
0238 5 scientific, prayer-based nursing

6 practice.”

7 s that the way it was when you were there?

8 A No, it's not. At the time that | was there, there

9 wer e schedul ed courses, there were -- it's changed
02:35 10 considerably in the |last ten years. At that time

11 it was as | outlined to you.

12 Q And did you write conpetitive exam nations?

13 A Yes, | certainly did.

14 Q Hm  Well, let me read you one nore item here:
02:35 15 "2006 Course Dates",

16 "Fundanmental s For Christian Science

17 Nur ses”,

18 "July 10 - August 18

19 Come and apply Christianly Scientific
02:35 20 ethics to meet the basic daily needs of

21 those relying on God for healing as

22 taught in Christian Science.

23 This course includes the active

24 expl oration of:
02:36 25 - Ethical Standards for Christian
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1 Sci ence nurses

2 - Bat hing and shanpooi ng

3 - Assisting with mobility

4 - Maintaining an environment conducive
0236 5 to healing

6 - Foods, including nmealtime assistance

7 - Communi cation, written and verba

8 Al'so included is the opportunity to work

9 side-by-side with experienced Christian
02:36 10 Science nurses."

11 Woul d that describe the program that you took?

12 A No.

13 Q Was yours nore nedically training than spiritua

14 and theol ogical training?
02:36 15 A At the time that | took the course, for instance

16 in bandagi ng and things |ike that we were using

17 various types of astringents, medical products you

18 m ght call them for cleaning cuts and things |ike

19 t hat . Since that time | believe they've dropped
02:37 20 that area of it, but you learned to bandage and to

21 do all the necessary things that one would need

22 as -- as a nurse if you were running into someone

23 that had a cut or an injury, or sonmething |ike

24 t hat .
02:37 25 Q But no assisting on surgery because surgery is not
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1 permtted?
2 A No, there woul d be no surgery.
3 Q No medi cations?
4 A No medi cati ons.
0237 5 Q And somehow, in the chronol ogy that you have given
6 us here, you managed to conclude five years in
7 this activity at the same time that we see you in
8 Canada advanci ng your son's cause, and you are
9 suggesting that you did both on a
02:38 10 mont h-on/ nont h-of f arrangement; is that so?
11 A That's the way | worked it, yes. Sometimes | was
12 here | onger than that.
13 Q Where did you fly from out of New Jersey, com ng
14 back to W nni peg; what was your route?
02:38 15 A | can't even think of the name of the place that I
16 left from it's just outside of -- wherever you
17 fly in today, the sanme pl ace.
18 Q Well, 1've never been to New Jersey, so |I'm
19 relying on you?
02:38 20 A " msorry, | can't tell you the name of the place,
21 | would have to go on line to find out. Newar Kk ,
22 that's where |I flew into, NewarKk. Thank you.
23 Q So you flew out of Newark to where, Toronto?
24 A | believe that we went to, it seemed to me that it
02:39 25 m ght have been Vancouver and then -- or not
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1 Vancouver -- M nneapolis and then W nni peg.
2 Q | see.
3 A We went through M nneapolis, not Vancouver, yes.
4 Q And then back W nni peg- M nneapol i s- Newar k?
0239 5 A Yes. | had many trips.
6 Q And what did those tickets cost you back in the
7 | ate 1980s?
8 A Well there were a |l ot of specials on at the time
9 and | took advantage of them
02:39 10 Q Well it's kind of difficult to do that when you
11 are on a nmont h-on/nonth-off; you are kind of fixed
12 to a schedule, aren't you?
13 A Well, | wasn't fixed to a schedule
14 mont h-on/ nont h-off, | worked up here as |long as |
02:39 15 had money and then | went back. | wasn't -- |
16 mean they were happy to have ne back to work any
17 time, they didn't -- | didn't have a stipulation
18 about when | could be there.
19 Q Okay. So what was a special ticket, best price?
02:39 20 A | have no idea.
21 Q You can't remenber that?
22 A No, | can't.
23 Q The nunber of times that you made that flight you
24 can't remember that? Tell me, Ms. Ml gaard, when
02:40 25 you got on the airplane in Wnnipeg and flew to
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M nneapolis you would have to pass through
American Custonms and |Imm gration; correct?

Yes.

And when they asked you what was the purpose of

this trip what was your answer?

Per sonal .

Per sonal ?

Yes.

And you were through there al most every nonth,
they would come to know you a little bit, woul
t hey?

It's a pretty big airport.

Did you file tax returns in the United States?

Yes, and in Canada.

You were working and enmployed in the United States

as a Canadian citizen; is that correct?
Yeah. | had a special, umm | had a speci al
travel permt, now that | think of it, --
You nmean you had a working --

-- because | was working --

You had a working permt?

Yes, yes, | did.

And can you describe it to us?

It was just a regular permt that | had to show,

and it allowed ne to travel back and forth.
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And where did you get it?

Um, | believe Tenacre got it for us.

| see. You' ve heard of the fampous 'green card
have you?

That's what it was, a green card.

Oh.

Sorry.

Bi ngo.

' msorry, you've got the right, that's it, it

a green card that | had.

was

Remar kable. So when did the five years finally

concl ude and your qualification from Tenacre
become established?

| honestly don't know. | would have to go bac

k

and | ook at my graduation certificate. | " m not

good on dates.

| think everyone in this roomcan tell you, ri
practically to the hour, when they got their
degrees?

Well, I"msorry, | was so wrapped up in ny son
case that dates mean very little to ne.

| see. Well could we turn to 29,517, please.

Just a second, just a second here, please. I n

ght

'S

fact, somewhere we have the biography that that

relates to, and |I'm not able to put ny finger
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1 t he nunber, and it tells us when you becane

2 qualified. Do you remember now?

3 A No.

4 Q It was in the CV that you were using to apply to
0244 5 become director of nursing; and you got that job?

6 A Yes, | was the director of nursing, and | was also

7 t he adm ni strator of the Christian Science

8 facility in New York.

9 Q And | think you had told us, around here, that you
02:44 10 were there a couple of years; is that right?

11 A Approxi mately, yes.

12 Q Possi bl y?

13 A Approxi mat el y.

14 Q Appr oxi mat el y?
02:44 15 A Yeah.

16 Q What years?

17 A Umtm, that would -- I"'mnot, as | said, |'m not

18 good on years. | came back to write the book,

19 which was in '99, so | would have been in New York
02:45 20 there, at that time, prior to com ng here.

21 Q We' Il have a | ook at your biography, when I find

22 the nunmber, and it will tell us --

23 MR. HODSON: 3377009.

24 MR. W LSON: Thank you. Thank you, that's
02145 25 it.
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1 BY MR. W LSON:

2 Q You prepared this yourself | take it?

3 A | don't, | don't know.

4 Q You don't renmenber?
0245 5 A No .

6 Q "Joyce became a Christian Science nurse

7 in 1990. She graduated from Tenacre in

8 Princeton, N.J."

9 That's what attracted my attention, because you
0246 10 started the program after December 1988, spent

11 five years, and graduated in 1990. Remar kabl e.

12 Can you explain that?

13 A No, | can't, because | did work in Ottawa as a

14 Christian Science visiting nurse in '92, so it
02146 15 must have been much earlier that | started. I

16 joined the church in '"65, | was in the Ottawa

17 church.

18 Q Okay.

19 A As | said, |I'mnot very good with dates, but | can
02:47 20 go home and get ny diploma if it would be hel pful.

21 Q Well, sure, bring it next week and you can walk it

22 around and --

23 A Yes, | will.

24 Q -- show everyone that it exists. Thank you for
02:47 25 t hat .
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May | have page 3612, please. I
want to talk to you, Ms. Mlgaard, a little bit
about the tape recording that you undertook, and |
think you told M. Hodson you started in about
1990? No, 30612. Next page, and scroll down.

You are reading this as we go. Scroll down.

You were -- you are telling us
here, determ ned that the truth be accurately
recorded; is that what you are saying?

Yes.

So you were on a search for truth, as we are here;

correct?
Yes.
WIl you take me over to 30615, please, back up

just a little bit. You:
"... don't know when David Asper and
Hersh found out | was taping them...",
Now you have read that, you are refreshed on it?
Yes.
You were here when M. Asper testified?
Yes.
Could we | ook at 27572, please, when | asked him
"Q ... when did you learn that Joyce

M | gaard was taping your telephone

conversations with her?
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A Umm, | may have been aware, at the
time, of some, but certainly not to
the extent that is the case. I
| earned that when this proceedi ng was
under way."

You heard M. Asper say that?

Yes.

You di sagree with that statenment?

Well, he apparently didn't realize the extent of
all the tapes that | was doing, because he didn't
realize there were so many of them

"Q How did you feel when that information
came to your attention?
| wasn't very happy about it.

Q It throws an unfortunate |light on the
solicitor/client relationship; would you
agree?

Yes sir.

Q Have you made your feelings on that
known to Mrs. M | gaard?

A Yes, | have."

Do you recall M. Asper speaking to you about
that, the fact that you were taping his tel ephone
calls?

| think he may have said sonmething about it, it
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wasn't a wise thing to do, or something to that
effect.

Well he was, as he says here, not very happy about
the fact that you were secretly taping his phone
calls?

Obvi ousl y.

Al'l right.

But it was for ny personal use. | had no idea it

was going to be ending up in Court for everyone to

listen to or | probably wouldn't have made the

t apes.

Well, President Ni xon wasn't aware either. The
point I'mcomng to, Ms. Mlgaard, is that at no

time back there did you walk in to Hersh Wbl ch or
Davi d Asper and say "look, for my own needs, |
want to tape our telephone calls, do you m nd?";
you never did that?
No, | never did that.
Ms. Mlgaard, if the technology had been
avai l able at the time, do you think Jesus would
have secretly taped his discussions with his
di sci ples?

COMM SSI ONER Mac CALLUM: | don't know how
to characterize that question in order to --

MS. McLEAN: Obj ecti on.
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1 COWM SSI ONER Mac CALLUM: -- in order to

2 make -- put a stop to it, but suffice it to say

3 that | don't think it's a -- it's nore than

4 rhetorical, and I'm not interested in rhetorical
0253 5 guesti ons.

6 A Thank you, M. Comm ssioner.

7 BY MR. W LSON:

8 Q Back to 29524, pl ease. You said you had a

9 tendency to exaggerate a great deal and story-tel
02:;53 10 and that was what caused you to do the taping, --

11 A That's correct.

12 Q -- to ensure -- in fact, as we know, you di agnosed

13 yourself as, at one time, having been a

14 pat hol ogical liar?
02:54 15 A Yes, | really believe | was.

16 Q And is this a diagnosis that you would have

17 performed bringing to bear sone of the --

18 A That was before | was a Christian Scientist |

19 di agnosed nyself. As a Christian Scientist, we do
02:54 20 not di agnose.

21 Q Umm | was wonderi ng whet her you had brought to

22 bear any medical training at all in doing that

23 di agnosi s?

24 A | don't think so, although I was very medically
02:54 25 oriented before | moved into Christian Science.
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1 Q May we turn to 331214, please. This is your
2 interview with Inspector Sawatzky in February 1993
3 subsequent to the accusations you and M. Wbl ch
4 made in September previous. May we turn to 1248,
0255 5 pl ease. Now you were discussing with M. --
6 | nspect or Sawat zky your taping here, and:
7 "... | want to be sure ... |I'm not going
8 to get in trouble if | turn over phone
9 tapes to you."
02:55 10 This is the conversation you are having with
11 M. -- Inspector Sawatzky about the legality of
12 what you had been doi ng?
13 A Yes.
14 Q Next page, pl ease:
02:;56 15 "Q Police have to have authority, judicial
16 aut hority "
17 "A ... so it's alright
18 "Q ... but as long as there was a
19 consenting party to the conversation and
02:56 20 you're not an agent of the state, then
21 it's okay for you to tape.
22 Q A consenting party "
23 "A Oh, | see, oh, okay, that's good.
24 feel better.”
02:56 25 A | did, | felt a |lot better when he told me that I
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1 could tape legitimtely.

2 Q Yeah, because up until then you were concerned

3 that you were doing it not only illegitimately,

4 but illegally; correct?
0256 5 A | don't know that, up until that point, | had even

6 t hought about it, because | was doing it for ny

7 own use, | didn't really -- because we started

8 tal king about it and now |I'm going to turn these

9 over to him they are no |onger for ny own use,
02:56 10 then | was concerned.

11 Q And but, again, not only did you not go to M.

12 Asper and M. Wblch and ask if it was okay to tape

13 them you didn't go to them and say "is it okay

14 that | tape at all"; you didn't ask any advice on
02:;57 15 it?

16 A | -- by this point in time they both knew that I

17 was taping everything.

18 Q Well, not according to M. Asper, he found out

19 mostly when he got here?
02:;57 20 A Oh, | think he knew about it before he got here.

21 Q Well we just went through his testinony, do we

22 want to go back to it, have you forgotten it

23 al ready?

24 A No, | haven't forgotten it, but | believe that
02:;57 25 David, he may have not known how nmuch | was
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1 tapi ng, but he certainly knew I was taping much
2 before com ng here to the Inquiry.
3 Q | see.
4 A In fact, in some of ny tapes, |I'"'msure |'ve told
0257 5 him that he is saying it on tape.
6 Q Well, that would be good, if you could find that
7 for us?
8 A ' m sure we probably coul d.
9 Q Nonet hel ess, are you disputing his statenment that
02:58 10 we just | ooked at, that he found out when he got
11 here, and that he was unhappy, and that he told
12 you that he was unhappy?
13 A | don't think that's what he said.
14 Q May we | ook at, please, 27572:
0258 15 "Q ... when did you learn that ...",
16 just a 'sec here:
17 "... that Joyce M | gaard was taping your
18 t el ephone conversations with her.
19 A ... | my have been aware, at the
0258 20 time, of sone "
21 A Yes.
22 Q "... but certainly not to the extent that
23 is the case. | | earned that when this
24 proceedi ng was under way."
02:58 25 A So that's true, he knew, he may have been aware,
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1 at the time, that | was taping.
2 Q How do you suppose he got to that know edge?
3 A How he got to that know edge? Because | told him
4 how many tapes | was turning over.
0258 5 Q No, no, no, how did he, when you say he was aware
6 at the time of some, how did he become aware at
7 the time that there was sonme taping being done?
8 A Because | told him
9 Q Okay. You could establish that for us?
02:59 10 A | can't remenber when | told him but | know he
11 was aware at the time, but | used to kid him about
12 it.
13 Q Okay.
14 A But | think what he was saying, he just didn't
0259 15 realize the extent of how nuch it was until he got
16 here.
17 Q Could we turn to 336592, please. This is one of
18 your tapes, tape 92, and we want to go to 336641.
19 You're talking to Susan here; is it?
03:00 20 A | have no idea.
21 Q Oh, well, let's go back to the beginning of it
22 t hen. You have a daughter named Susan?
23 A Yes, | do.
24 Q Oh, okay. Well, we can't go that far. Let's go
03:00 25 back to 592 and leave it alone, we'll just carry
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1 on

2 "... as | explained to David Asper,

3 said | used to be a pathological Iiar

4 and David was and is, to quite a degree
0300 5 aliar."

6 And we do have anot her tape and when you do nake

7 t hat confession to David Asper; correct?

8 A Ri ght .

9 Q Then you go on:
0300 10 "At one time | would not know the

11 difference, | would not be able to

12 di stinguish between the truth and

13 reality if | went to think back to

14 something that | had |ied about for a
03:00 15 long time about at home, now | woul d not

16 maybe know what really was the truth

17 about the situation.”

18 A Yes, and | remember when | think back to ny

19 chil dhood and things like that, | really don't
03:00 20 know what was true and what wasn't.

21 Q And could we | ook at 651, please, and the C here |

22 think is your son Chris?

23 A | don't know.

24 Q "And | said well David, | was a liar
03:01 25 years ago, and | lied so much that |
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woul dn't know the truth even now if |

| ook back | couldn't quite remember what
was the truth and what was a lie in some
situations. However, if it was, did |
rob a bank, or did I nurder something,
sonmebody, that | would know, that |
woul d remenber cause that would stand
out . "
"So the fact that he's not remembering
t hese things now does not necessarily
mean he's lying to us now. You know, a
| ot of years have gone by."

point is that you spent a good part of

y life as what you described as a

cal liar?

COMM SSI ONER Mac CALLUM: | think we should

have a br

eak. It's three o' cl ock. 15 m nut es.

(Adj ourned at 3:02 p.m)

(Reconvened at 3:23 p.m)

BY MR. W LSON:
Ms. Mg
pat hol ogi
medi cal d

of pathol

aard, this self-diagnosed condition of
cal liar, are you aware of some recent
iscoveries that identify that the brains

ogical liars differ significantly
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1 physically from those of the normal popul ation?
2 A No, and of course as a Christian scientist, |
3 woul dn't believe that.
4 Q You woul dn't believe it anyways?
0323 5 A No .
6 Q But you are no |longer suffering fromthat
7 condition |I take it you are telling us?
8 A | believe that | have been heal ed of that
9 condi ti on.
0323 10 Q And that you are fully truthful and honest now?
11 A | do ny best to be completely truthful and honest.
12 Q Did the conversion come about as a result of an
13 epi phany or has it been a gradual evolution?
14 A | believe when | first |earned about Christian
0324 15 science and the fact that it is based on the
16 truth -- umm | guess | would have to say it came
17 gradual ly, like, it took some tine. | didn't just
18 i medi ately stop because it was sort of a habit
19 t hat one gets into of exaggerating and, you know,
0324 20 you' ve been sayi ng pathological liar, |1've been
21 sayi ng pathological liar and | don't even know
22 what pat hol ogical |iar means. | guess | was
23 thinking in terms of soneone that wasn't very
24 truthful and lies a |ot and exaggerates a | ot and
0324 25 that's why | sort of put that title on it, but
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1 when you started mentioning medical, | realized,
2 you know, | have no idea what the dictionary
3 definition of pathological liar is.
4 Q Well, it mght be interesting if you Googled it,
0325 5 you would see some interesting explanation.
6 However, obviously you thought that there was a
7 danger you were still suffering fromthe condition
8 in 1990 when you began your taping?
9 A | felt it was really inmportant because | seemto
03:25 10 have problem with menories and dates and things
11 l'i ke that, that everything that | said was truth
12 and factual and that's why | taped, and | would
13 l[isten to them before | would tell someone el se
14 sonmet hi ng that sonmeone told ne.
0325 15 Q So was that a yes, you were concerned in 1990 that
16 there may be some vestiges of the condition stil
17 affecting you?
18 A No, | don't think I thought | was a pathol ogi cal
19 [iar in 1990, no, but | felt that it was inportant
0326 20 that | have everything down correctly.
21 Q Ms. Ml gaard, the talent you discovered when you
22 went into the direct selling business years ago,
23 to role play effectively, is that still with you,
24 you are still able to do that?
03:26 25 A No. | ve al ways wanted to be an actress, but [|'ve
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1 never had the time to pursue that role.

2 Q But you still have a bit of natural talent in that

3 field; right?

4 A | don't really know.
0327 5 Q | would |ike to suggest that you've brought some

6 of that talent to these proceedi ngs and

7 specifically I"m going to give you an exanpl e.

8 The ot her day when M. Hodson was | eading you

9 t hrough the history of this affair and came to the
0327 10 February, '91 letter from Kim Canpbell, you

11 effected distress, asked for a break, turned and

12 after we all left you sat there |ooking at the

13 wall for a few noments before you joined us

14 outside, and | suggest to you, Ms. Ml gaard, that
0327 15 that incident was entirely feigned, contrived,

16 staged, in fact, phoney?

17 A | will tell you unreservedly that that absolutely

18 was not the case. | would not for one moment

19 resort to ploys like that at this Inquiry. This
0328 20 is an Inquiry that | hope the truth will conme out

21 of it. Do you think I would actually sit here and

22 do something like that? | find that obscene.

23 Q You will recall, | think I alluded to it in one of

24 my earlier questions to you, that |ast October you
03:28 25 made some unfortunate comments to the media about
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1 what was going on in this Inquiry, specifically
2 t he concern about David's standing. Do you recall
3 t hat ?
4 A Yes, | do.
0328 5 Q And |'m going to suggest to you that on October
6 the 26th you wal ked out of the Inquiry room and
7 you read a statement that you had written out to
8 the print media outside the Inquiry room Do you
9 recall --
0329 10 A Absol utely not.
11 Q That was over in the Sheraton Hotel.
12 A That | wrote down a statement and gave it to the
13 medi a?
14 Q And read it to the medi a.
0329 15 A No, | did not.
16 Q Well, that's remarkabl e, because | stood and
17 wat ched you do it. And you threw some enotion in
18 because you were quite upset, you said, and |I'm
19 guoting from the StarPhoenix article of October
0329 20 the 27th:
21 "At this time | feel so
22 intimdated by the Comm ssion, the
23 Comm ssi oner, actually, that it's hard
24 to speak to the press. But | just feel
03:30 25 conpelled to respond, "I can't abandon
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1 my fight for David after doing it for 36

2 years."

3 "There seens to be no

4 under st andi ng of what David's been
0330 5 t hr ough. Larry Fisher has funding and

6 standing and | have to sit here and

7 listen to the Comm ssioner threaten to

8 take away my son's standing? It's just

9 unbel i evabl e. | think Canadians w |l be
03:30 10 ashamed to see what is happening here in

11 Saskat oon. "

12 You said that?

13 A | did, and are you saying that you saw me with a

14 pi ece of that on paper written down and speaki ng
03:30 15 fromit, sir, because | say you are lying, because

16 that did not happen, and | will ask the media to

17 come forward and tell you that that did not

18 happen.

19 Q Okay. Let ne deepen ny accusation, Ms. Ml gaard,
03:30 20 that the television cameras had m ssed the event

21 and asked you to repeat it for them and that you

22 did and you read it word for word with a slight

23 addition at the end, and you threw in again the

24 appropriate enoti on. Do you recall doing that?
0331 25 A No, | do not.
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1 Q Well, | have in my hand a copy of a script from
2 CBC tel evision dated October the 26th, 2005 and
3 you say:
4 "There seens to be no understandi ng of
0331 5 what David has been through. Larry
6 Fi sher has funding and standi ng and |
7 have to sit here and listen to the
8 Comm ssi oner threatening to take away ny
9 son's standing? It's just unbelievable.
0331 10 | think Canadians will be ashamed to see
11 what is happening here in Saskatoon. I
12 know | am "
13 Al most word for word from the original
14 performance. Do you recall doing that?
03:32 15 A Yes, | remember, but | had no statenment.
16 Q But you did --
17 A | probably said the same thing because that's how
18 | felt at the tinme.
19 Q You did this in two performances, one for the
03:32 20 print media and one for the television; correct?
21 Do you remenmber that?
22 A | don't remenmber that, but that could be the fact.
23 Q Now, | asked you at the beginning of the Inquiry
24 if you were content with the conduct of this
03:32 25 | nquiry and the progress of this Inquiry and you
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1 said yes, you were. Is that so?
2 A | have been since that time, | have felt nuch
3 better after that particular incident and | have
4 felt better since that tinme.
0333 5 Q | see. But there was a little dust-up earlier
6 this nonth wasn't there?
7 A Yes.
8 Q About the 3rd of May, that you left the Inquiry
9 room and made another statement to the media?
03:33 10 A Oh, | thought that's when you were tal king about,
11 the 3rd of May, about making the statenent.
12 Q No, no, | read it to you, |last October, the 26th.
13 A Oh, no, I'msorry, | was confused, | thought you
14 were tal king about the May statement, and | knew
03:33 15 how | felt in the May statement, | just wal ked
16 out . It was nothing prepared, | just went.
17 Q Okay, but you agree with me now that |ast October
18 t hat was a prepared statenment?
19 A Oh, yes, at that time that was something entirely
0333 20 di fferent.
21 Q So I"'mno |onger a liar?
22 A No, I'"ll reverse that decision.
23 Q Could we | ook at page -- |I'm not sure which one I
24 want here -- 29395, Your counsel spoke to the
03:34 25 | nquiry and these are the words that counsel used
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1 are they?
2 A | assune they are.
3 Q Were you not in the roomat the tinme?
4 A No, | wasn't.
0334 5 COMM SSI ONER MacCALLUM:  Yes?
6 MS. McLEAN: Again, M. Comm ssioner, |
7 don't see the relevance of the adm ssibility of
8 t his. Ms. Ml gaard was not here as you know,
9 she was in fact at the hotel preparing her
03:35 10 evi dence, and | don't see that this is --
11 COWM SSI ONER Mac CALLUM: | "' m having a
12 little difficulty, M. WIson. Up to this point
13 | perceived it as sort of a general inquiry or
14 testing, if you like, in the area of credibility,
03:35 15 but surely there can't be anything, a question of
16 credibility arising here.
17 MR. W LSON: "1l clear it up.
18 COMM SSI ONER MacCALLUM: She said what she
19 said and obviously counsel's words speak for
03:35 20 t hemsel ves. She wasn't here.
21 MR. W LSON: If you'll permt nme,
22 M. Comm ssioner, |'lIl clear it up in just one
23 m nut e.
24 COMM SSI ONER MacCALLUM: Okay.
0335 25 BY MR. W LSON:
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1 Q Your counsel was instructed and authorized to nmake
2 t hese remarks on your behal f?
3 A My counsel was authorized to speak for ne, yes.
4 Q And this:
0336 5 "... she realizes her coments were
6 extremely i nappropriate.™
7 Next page, pl ease:
8 "I't was a time when she was very upset
9 and she simply spoke when she shoul d not
0336 10 have. She will not do so again "
11 Etcetera. And the reason | raise that,
12 M . Comm ssioner, is that | have in nmy hand a
13 print-out froma web site maintained by Sigrid
14 Macdonald in Ottawa. She was and is the head of
0336 15 the Ottawa branch of the M| gaard support group?
16 A She was. We no |onger have a M| gaard support
17 group.
18 Q But she maintains a web site you are famli ar
19 with?
0336 20 A No, I'mnot famliar with it, although
21 occasionally she has written to me and has sent ne
22 some things.
23 Q Well, | have a note dated Thursday, May 4th, 2006,
24 headl i ne:
03:37 25 "Joyce Did NOT Apol ogi ze!
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1 | would |ike to quote

2 directly froma menmo that | just

3 received from Joyce.

4 PLEASE NOTE: | DI D NOT APOLOGI ZE FOR
0337 5 WHAT | SAI D. MY LAWYER SAI D THAT |

6 REGRETTED MAKI NG COMVENTS TO THE PRESS

7 BUT THEY HAD FOLLOWED ME OUT AND | WAS

8 UPSET W TH WHAT HAD TAKEN PLACE. | SAI D

9 | WOULD NOT SPEAK TO THEM AGAI N.
03:37 10 Previously | had reported that

11 Joyce apol ogi zed because |I'd read that

12 on CBC news."

13 Did you write that menmo that | just read?

14 A | wrote a personal meno to Sigrid, yes.
0337 15 Q Did you write that menm?

16 A No, | did not.

17 MS. McLEAN: Again, M. Comm ssioner, you

18 may recall that a number of the media reports

19 came out with a headline entitled Ms. M gaard
0338 20 apol ogi zes or something to that effect. My wor ds

21 speak for themselves, they are on the record,

22 Ms. Ml gaard was not here, and | think this is

23 beyond the scope of this Inquiry in any way.

24 COMM SSI ONER Mac CALLUM: Well, | think it's
03:38 25 legitimate to find out whether or not she
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1 di scl aims your apology and | believe that is what

2 counsel is asking her by reference to the note

3 whi ch appeared to reflect her belief in the

4 matter, her statements in the matter, but she's
0339 5 already told nme that she didn't wite this. I

6 suppose the next question is did you apol ogi ze or

7 didn't you.

8 BY MR. W LSON:

9 Q You did, however, write a personal nmeno, you said,
0339 10 to Sigrid?

11 A Yes, | did.

12 Q What did that say, pray tell?

13 A | don't know the exact wording on it, but | did

14 tell her how upset | was that day and goi ng out
0339 15 and that | said things, and as to the apol ogy, |

16 did not tell my |awyer to apologize for me for

17 what | said because | was sorry that | had made

18 the comments to the press, but | felt |I had meant

19 what | had sai d.
0340 20 Q So you still stand behind what you said?

21 A | stand behind what ny | awyer said for ne.

22 Q No, you stand behind the comments that you

23 initially made to the media that they reported?

24 A It's possible to feel something one day and not
0340 25 feel the same the next. | have felt since that
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1 time nmuch better about everything and so | can

2 truthfully say today right now that that would not

3 be true.

4 Q You weren't under oath when you made the comments
0341 5 to the media, but you were --

6 COVMM SSI ONER Mac CALLUM: Excuse nme. \hat

7 woul d not be true, ma' am? What woul d not be

8 true?

9 A That the words that | spoke that day about being
0341 10 upset, | spoke them when | was upset.

11 COMM SSI ONER Mac CALLUM: Yes.

12 A And I'"min agreenment now that ny |awyer would

13 apol ogi ze for me, but | had really had said

14 something very simlar to this to Sigrid because |
0341 15 was still very mad at the time that | wrote to

16 Sigrid and upset, but | did not write that note.

17 BY MR. W LSON:

18 Q But you visit that web site now and then don't

19 you?
0341 20 A | haven't visited it -- maybe once or twice a

21 mont h, something |ike that.

22 Q But did you write a meno to Sigrid in response to

23 her statement on the web site that you had

24 apol ogi zed?
0342 25 A | didn't see that.
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1 Q You didn't see that?

2 A No. |'ve never visited the web site since that's

3 been on obviously.

4 Q You' ve been aware, have you, that this itemis on
0342 5 the web site?

6 A No.

7 Q This is the first you've seen of it?

8 A Yes, it is.

9 Q What do you propose to do about it now that you've
0342 10 seen it?

11 A | don't know. "Il probably ask her to renove it.

12 Q Pardon?

13 A |1l probably ask her if she would renove it.

14 Q Well, would you put this incident, Ms. Ml gaard,
0343 15 as perhaps an exanple of a continuing condition of

16 a pathological liar?

17 A Certainly not.

18 Q It has nothing to do with it?

19 A No.
0343 20 Q There's no untruth or dishonesty in what we just

21 | ooked at ?

22 A | don't think so, no.

23 Q | have a little note here that | made from reading

24 your biography that | was also inpressed with,
0344 25 that in addition to all other things that you've
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1 acconpl i shed over the years, you found tinme to
2 acquire a private pilot's license; is that
3 correct?
4 A A partial pilot's license. | flew from St.
0344 5 Andrew' s airport. | had my own pl ane.
6 Q You had your own plane?
7 A Yes. My son gave ne an airpl ane.
8 Q You are talking here about a Beaver. s that the
9 aircraft?
0344 10 A No. That's the one -- he gave me a book telling
11 me about the Beaver and | had a choice of what
12 ki nd of airplane to buy and one of them was a
13 Beaver, but | didn't buy the Beaver.
14 Q What did you buy?
0345 15 A ' m not even sure of the name of the plane. ' m
16 sorry, |I'm not good on names and dates, but it
17 woul d be -- if somebody gives ne a nanme of an
18 airplane, I'll think of it. There's something
19 about being on this stand, M. Comm ssioner, that
0345 20 my m nd just goes bl ank.
21 COMM SSI ONER MacCALLUM:. Just describe it
22 to ne. Did it have one engine, two engines?
23 A Two engi nes.
24 COMM SSI ONER Mac CALLUM: Two engi nes?
0345 25 A Yeah.
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1 COVMM SSI ONER MacCALLUM: Okay. Was it a
2 Pi per ?
3 A No.
4 COW SSI ONER MacCALLUM: A Cessna?
0345 5 A No. You are getting closer though.
6 COWM SSI ONER Mac CALLUM: Does it matter?
7 BY MR. W LSON:
8 Q No, it doesn't. | don't know how we woul d ever
9 find this on the book, the web site, but |'mjust
0346 10 going to read you a couple of coments in ny
11 second edition copy here at page 351, and this is
12 where David is offering to buy you a Beaver.
13 A Oh, yes, it would be in my book, | could probably
14 tell you from the book.
0346 15 Q Well, | don't know what page it is, and you have
16 the hard cover?
17 A Yes, | have.
18 Q "Years before when |I was learning to fly | used to
19 share nmy experiences with David during our prison
0346 20 visits. | loved the idea of taking to the skies
21 agai n. Even before | selected a plane, | had a
22 name for it, the Easy Spirit."
23 Correct?
24 A That's right.
0346 25 Q "A small part of me couldn't help but wonder,
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1 however, if he didn't also --" that being David,
2 "-- didn't also want ne to have a plane so that |
3 could fly him places. Recently we had tal ked
4 about that and | had told him that he had prom sed
0347 5 me an airplane, but | hadn't promsed to fly him
6 anywher e. | nstead | suggested that he learn to
7 fly himself. One day | got an excited phone cal
8 from him he had taken his first | esson and he
9 | oved it."
0347 10 Correct?
11 A Ri ght .
12 Q "And David is now also finding a special freedom
13 in the sky as | do."
14 A Yes, at that time he was. Subsequently he found
0347 15 that as he flew he was getting air sick and he
16 couldn't continue, so he instead has gone into
17 paragliding and has his paragliding |icense now.
18 Q But you tell us there that you learned to fly?
19 A Yes, | did.
0348 20 Q So you have a pilot's license?
21 A No, | haven't a license now, but | had, you know,
22 t he beginner's license, | did ny soloing and | did
23 all my flying, so I went out during that tinme, |
24 woul d go out and fly at the airport by nyself, |
0348 25 had the right to fly by nyself, but not to take
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1 passengers.
2 Q Uh- huh. What kind of aircraft were you flying
3 t hen?
4 A A Cessna.
0348 5 Q What ki nd of Cessna?
6 A | can't tell you the kind, just a Cessna at that
7 time. M\hatever it was --
8 Q What years are we tal king about now?
9 A Umm, | was visiting David in prison at the tine,
0348 10 so | guess it would have been in the '90s
11 someti me.
12 Q How many hours did you acquire?
13 A | have no idea. More than the amount that |
14 needed, but | just never got around to really
03:49 15 going and writing the exanms that | needed to do,
16 but | was soloing and doing all the things that |
17 needed to do. At that time what | was doing is |
18 just found that flying, if | went out to the
19 airport and could just go up and fly for an hour
0349 20 and be by nyself up there, | just found it
21 relieved ne of all the anxiety and everything I
22 was going through with David at that time.
23 Q Oh, sure, uh-huh. You have no idea how many hours
24 you accunul ated?
0349 25 A No, | haven't.
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1 Q 50, 100, 2007?
2 A Oh, it would be over that |I'm sure.
3 Q Oh, |'"m sure.
4 A Yes.
0349 5 Q If | suggested to you that there isn't a pilot in
6 the world that can't tell you exactly how many
7 hours he has, would you agree with me?
8 A If you suggested -- I'msorry, | didn't get all
9 t he questi on.
0350 10 Q If | suggested to you that there isn't a pilot in
11 the world who cannot tell you exactly how many
12 hours he has accunul ated in the air, would you
13 agree with nme?
14 A No, | don't think so.
0350 15 Q Because you are the exception?
16 A You say every pilot in the world knows exactly how
17 many hours they have flown?
18 Q Yup.
19 A | would find that very hard to believe.
0350 20 Q Particularly junior pilots |ike you.
21 A Well, it wasn't of great inportance to ne. | was
22 using it nore as a release from what | was going
23 t hrough than anything el se.
24 Q | have some difficulty believing that it happened
0350 25 at all which is why |I'm asking the questions.
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1 Tell me the frequency of the W nni peg tower?
2 A | can't.
3 Q Tell me the frequency of W nnipeg --
4 A Are you calling me a liar?
0351 5 Q Yes.
6 A wel | - -
7 Q Tit for tat.
8 A | refuse to answer these questions.
9 Q Because you don't know the answers because you
0351 10 don't have the know edge, you never did this, this
11 is another one of your inventions.
12 A It is not one of ny inventions, and if you want
13 "1l get documentation and bring it back to the
14 Comm ssi on next week of people that have fl own
0351 15 with me, my son included.
16 Q Well how can that be when you don't have the
17 licence to permt it?
18 A | had someone else with nme at the time that did,
19 because when he gave ne the airplane it was at St.
0352 20 Andrews and it was parked at St. Andrews, and |
21 rented it out at St. Andrews and | had an
22 arrangenment with the St. Andrews airport that they
23 could use it and rent it out, and then |I would use
24 it, on the times that | wanted to just go out and
0352 25 fly I would simply phone them and go out and fly.
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1 But to think that you could stand there and say
2 that I am |lying about these things, that's --
3 that's absolutely absurd.
4 Q Let's talk about Colin Thatcher for a few m nutes.
0352 5 Can | | ook at transcript page 29969, please? You
6 told us that you | earned that Tony Merchant had a
7 connection to Colin Thatcher, and you | earned
8 t hese facts about Colin, that he had known Gai l
9 MIler, dated her?
0353 10 A That's correct.
11 Q From whom did you learn this?
12 A | have no idea. | don't know whether it was one
13 of the people that was working with me at the
14 time, whether it was Peter, or whether it -- it
0353 15 could have been someone that | was tal king to, but
16 | know it was a suspicion that | had at the time
17 t hat -- because we | earned somehow that he had
18 gone to the States right after she had been
19 killed, we |learned that, and he was sent away to
03:54 20 the States to school, and so right away | thought
21 "well, maybe he did something”, because |ater on
22 he was accused of killing his wife and had a
23 tenper, so that's where | made this manmoth | eap,
24 if you will.
0354 25 Q |*ve underlined a |ine there:
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"... when | checked out these facts

where and how did you check out those facts?
| honestly don't remember whether someone in our
group called to see that he had gone to school in
the States, or called his parents, or how the
facts were checked out, but I -- nmy understanding
is that he did go out of town at that time. But
it subsequently went nowhere because it was only a
suspicion | had about my | awyer being involved
with it.
Well, you didn't have a suspicion about Colin,
it --

COWM SSI ONER Mac CALLUM: Let her finish the
answer, pl ease.
| didn't have a suspicion. At first | thought it
was the | awyer because he was Colin Thatcher's
| awyer, Merchant, at that time | was having
suspi ci ons about him and thought that maybe that's
why he was stopping nme and stopping the work that
was going forward, because he was connected to the
case. It was Merchant | was being suspicious of.

BY MR. W LSON:

But you made those statements of fact about Colin

That cher and clainmed to have checked them out?
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1 A If 1'"ve said "when | checked them out" | would be
2 speaking for "when we checked them out", | should
3 have said "when we checked them out", because
4 someone woul d have checked them out because we
0355 5 were following up on it.
6 Q Could we | ook at 30186, pl ease.
7 COWM SSI ONER Mac CALLUM: | just, I'msorry,
8 | got a little bit behind there; what was your
9 expl anation for having said that you checked out
0356 10 t hose facts?
11 A Well, | think that someone would have checked them
12 out, so | don't, Comm ssioner, recall phoning the
13 school directly, but | remember seeing something
14 to the effect of the school that he went to and
0356 15 the dates or the time that he went to this school.
16 That's all | recall. | mean it's years ago.
17 BY MR. W LSON:
18 Q "... we found out that he knew Gai l
19 MIler and had dated, | believe had dated
0356 20 Gail MlIler ..."?
21 A | think that we got froma roommate, if |'m not
22 m st aken.
23 Q Uh- huh. When we | ook at it --
24 COWM SSI ONER MacCALLUM:  Which roommat e?
0357 25 A One of Gail MIller's roommtes, | think one of the
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1 ones that we were questioning, that we | ocated

2 from her house, | believe.

3 BY MR. W LSON:

4 Q Could we | ook at 336584, please. This is your --
0357 5 a taped conversation that you had with Dave

6 Roberts of The Gl obe and Mail, and 586, please.

7 And it's starting there, and here you are

8 concerned about Merchant having been a friend of

9 Romanow s. Next page, please, down. Here we are.
0358 10 Here you take the story a little further, don't

11 you:

12 "When | found out that Merchant was

13 Thatcher's | awyer | thought nmy golly,

14 have | been really stupid here, | nmean
0358 15 have | been set up. Ah all this

16 i nformati on di sappeared as soon as | got

17 going to Merchant and ah, and now you

18 tell me that he and you know by your

19 story."
03:58 20 Sonmet hi ng nore sinister because of Romanow s

21 connection to Merchant. Next page? Okay,

22 anot her --

23 A Well, you can see | was very suspicious about al

24 of it.
03:58 25 Q Well, certainly were, and you didn't |let the facts
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1 interfere with your suspicions. 331214, pl ease.

2 This is your Sawatzky interview, again, at page

3 238:

4 "... we heard about Colin Thatcher and
0359 5 the fact that Merchant was his |awer we

6 suddenly thought, have | been used. Was

7 this $5,000.00 -- this $5,000.00 ever

8 really - take place or was it a set-up,

9 to find out where | was in the case with
0359 10 what | was doi ng. Because at that point

11 umm, Maggie that was doing research for

12 t he book umm started to tell nme about,

13 you know um, Colin Thatcher and they did

14 some research in it and found out that
03:59 15 he had known Gail Mller ..."

16 who is Maggi e?

17 A | have no idea. | have no idea. Some, obviously

18 someone that was working in our group at that

19 time, | had so many volunteers working with me.
04:00 20 Q M . Sawat zky sai d:

21 "Q Tha... Thatcher had known Gail Ml ler?

22 A Oh, went with her and uh, and she did

23 some research and found out that he

24 had gone away uhm, had been sent away
04:00 25 to college right after this happened,
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into the States."”

So | was --

You - -

-- 1 was trying to tell this gentleman all of the
suspicions and I, when |I read all this stuff now I
t hi nk how could | ever have believed it all, how
could I have ever gone through all of these things
and had so many suspicions and everything, but it
just went with the territory, because | was being
pushed back everywhere | went.

Ms. MIlgaard, you told us a bit earlier that you
had spent some time in the library, both in

W nni peg and in Saskatoon, searching old
newspapers, and your --

On David's case, yes.

If you had asked at the reference counter for a
copy of the Legislative Digest you would have had
t he biography of Colin Thatcher in your hands; did
you ever do that?

No, | never did.

Let me just give you some facts, and if anybody
here wants them nore properly presented, | will be

happy to accommodate them
Colin Thatcher was born in

August of 1938, he lived in Moose Jaw with his
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parents, he attended the University of

Saskat chewan here in Saskatoon for the year

1956- 1957. He then went down to the University of

lowa in Ames and he finished his college education

there, he graduated in May of 1962, that was the

year that he married JoAnn Geiger. They noved to

Moose Jaw and took up residence there. By 1969

they were still living in Moose Jaw, he was a

father, and at that time still happily married.
Wth those facts could you

bel i eve that he ever knew Gail Mller, ever net

her, ever heard of her?

| only went by what | was told and, obviously,

someone in our group gave ne that information.

And you didn't check it out?

Well, if someone is doing research for you, you

et them check it out.

It's so elementary, you could have checked that so

easily, and yet --

| probably could have.

Woul d you like to do that over the weekend, and

check the facts that | gave you, --

Do | need to check them?

-- and if they are correct would you like to

apol ogize to the Thatcher famly for having
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1 dragged him through your saga inproperly, as you

2 now di d?

3 A Well, | don't think |I dragged him through ny saga,

4 because | did nothing with that other than turn it
0403 5 over to M. Sawat zky.

6 Q Well it's here?

7 A | said that | believed it at one time, but I

8 didn't say that | still believed it. | mean in

9 t he book we know who did it, so I think the fact
04:03 10 that | was being truthful and saying |I believed

11 all these things at that time, that | did believe

12 t hem

13 Q ' mreading from page 122 and 123 of my edition of

14 your book. "We heard that Colin Thatcher and Gai
0403 15 MIller had gone out for a while and then had

16 br oken up. Did Tony Merchant know this? Merchant

17 was a friend of Thatcher's as well as his | awyer.

18 What if he thought that his friend had killed Gail

19 MIller? | began to suspect that Colin Thatcher
04:04 20 was the killer. W heard that the day after" --

21 we heard that -- you had a --

22 A You see, --

23 Q No, et me finish.

24 A Go ahead.
04:04 25 Q "We heard that, the day after MIller's murder,
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1 Thatcher's famly sent him away to college in the
2 States. We also knew that Thatcher had a terrible
3 temper, and whoever killed Gail Ml er was
4 extremely violent. | had al ways suspected that
0404 5 someone powerful m ght be involved and, in
6 Saskat chewan, few people are higher up than the
7 Thatcher famly. Colin Thatcher was the
8 mllionaire son of a former Prem er and a Cabi net
9 M nister himself. The media frequently referred
04:04 10 to himas the Canadi an version of J.R Ew ng, the
11 devious oil tycoon fromthe hit television series
12 Dal | as. Like the fictitious J.R., Colin Thatcher
13 grew up learning to wield power and control things
14 and wasn't used to taking no for an answer."
0404 15 End quote.
16 Now there isn't a scintilla of
17 truth in anything that | read, not an ounce,
18 not hi ng, and yet you bl asphemed -- | have no
19 grief for Colin Thatcher, a | ot of people wll
04:05 20 tell you that -- but you blasphemed a perfectly
21 honourable famly with this nonsense?
22 A | wrote in nmy book what | thought and went through
23 in my investigation, and that's what | thought and
24 that's what | went through in ny investigation,
04:05 25 and that's why it's in the book.
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1 Q | see. So the quality of this research indicates
2 the quality of your entire research; does it?
3 A [t may.
4 Q It may. Well, certainly you didn't do nuch better
0405 5 on Breckenridge, if | can slip in a persona
6 comment here. And let's talk about himfor a
7 m nut e. May we | ook at 31528, pl ease. M . Hodson
8 was questioning you about the Breckenridge affair.
9 No, | don't want to be there, | want to be at
04:07 10 31, 499, okay.
11 And M. Hodson has showed you
12 the infanous letter that M. Breckenridge wrote to
13 M . Wbl ch dated the 21st of March, 1992, and you
14 tell us it was al most i nmmediately that you became
0407 15 aware of it, and you thought it was extrenely
16 i mportant; right?
17 A Yes.
18 Q And you thought you should get it out right away.
19 It didn't get out right away; did it?
04:08 20 A No, it didn't.
21 Q And one of the questions that naturally arose we
22 find at 31501:
23 "... do you have any nmenory of this
24 bei ng considered or discussed as being
25 possi bl e evidence?"
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1 for use at the Supreme Court?
2 "A No, ...",
3 you don't:
4 "I don't even renmember this being
5 consi dered or discussed before the
6 Supreme Court remedy, that's what |I'm
7 sayi ng "
8 That's true?
9 A s what true?
04:08 10 Q Is it true that you don't remenber discussing with
11 M. Wlch or M. Asper, or both of them taking
12 the Breckenridge letter of March 21st, 1992 to the
13 Supreme Court ?
14 A | can't remember -- | couldn't say | can remenber
0409 15 t he di scussion. | know it nust have been
16 di scussed, but | have no correct nmenmory of any
17 particul ar conversation with them but if they had
18 the letter and had showed it to me | would have
19 di scussed it.
04:09 20 Q Now if we can | ook at 31529, please. You heard
21 the evidence, that's pretty recent stuff, that's
22 just Monday of this week, two days ago, that you
23 had a 2 1/2-hour conversation with Robert Perry at
24 Robi nson I nvestigations talking with M ke
04:10 25 Breckenri dge --
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Yes.
-- about his allegations?
Yes.
But you don't remenber it?
| have no current menory of the conversation that
| had with the man, no.
"Do you have any recollection of this
di scussion?
A Not at all."
That's correct?
That's correct, | have no -- when you show ne
papers and | go over things | can renmember parts
of the conversation or something, or remenber
havi ng done certain things, but | have no current
menmories of them That's what | am sayi ng.
Today, here, now?
Today, right now.
Yeah. Next page, pl ease.
"I really -- none of this triggers a
menmory. "
| think you've told us you have no recollection
of that, none at all, of any detail of that
meeti ng.
"I have a vague recollection of that,

but | can't even remenber where we were
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1 or what we were doing, it's just very,

2 very vague."

3 Now you gave us chapter and verse in your

4 testinony, here, of incidents that occurred back
0411 5 in 1968, you just did that with me, you could

6 remember David's events and what not there and

7 prior to the major event?

8 A Maybe because all of those have been refreshed

9 since that tinme.
0412 10 Q Well | -- we should imgine that this incident

11 that we're tal king about here occurred in 1992,

12 that's 14 years ago; right?

13 A Correct.

14 Q Which is a ot nore recent than 37 years ago;
0412 15 right?

16 A Ri ght .

17 Q So one would naturally assume your menmory m ght be

18 alittle bit better; right?

19 A Depends on whether it's famly or otherwi se.
0412 20 Q | -- it probably depends on whether it's a big

21 deal or not; right?

22 A Yeah.

23 Q But you were going after the Prem er of

24 Saskat chewan, you are telling us that wasn't a big
0412 25 enough deal that you would remember it?
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1 A Not in this particular incident | wouldn't have
2 been.
3 Q You are standing beside -- behind that?
4 A What do you nean?
0413 5 Q That answer, that you don't remember, you don't
6 remember ? You nmust have been so excited and
7 wor ked up over the thought that you had Roy
8 Romanow, as well as Serge Kujawa, as well as
9 ot hers, where you wanted them after all those
0413 10 years?
11 A |'"'msorry, | -- | can't tell you more than what |
12 remenber .
13 Q Next page, pl ease. M . Hodson is asking you if
14 you woul d have brought up some names with
0413 15 Breckenri dge, and whatnot, but you just, you can't
16 remember . You can't remenber, that's what you
17 want us to believe, you can't remember ?
18 A | have no current menory of it.
19 Q You did tell M. Hodson that you checked M chael
04:14 20 Breckenridge out to see was he a "nut case", was
21 t hat the phrase you used?
22 A | think I may have used that phrase, | don't know.
23 | think, fromthe point of view |l felt in talking
24 to -- the reason | talked to himin the first
0414 25 pl ace was to make sure that he wasn't just a nut
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1 case, because sometimes we had some very strange
2 people calling.
3 Q Well, the thought occurred to you that he m ght be
4 a crank, --
0415 5 A That's right.
6 Q -- wasn't reliable, and so you were -- you had
7 that in your m nd when you spoke wi th him?
8 A That's right. But | couldn't even, today if | had
9 to draw a sketch of the man or any of those
0415 10 things, | haven't a clue what he would |Iook |ike
11 or any of those things.
12 Q Ms. Ml gaard, you've heard the phrase "due
13 diligence"?
14 A Due diligence? Yes.
0415 15 Q Due diligence?
16 A Yes.
17 Q Do you know what it means?
18 A Per haps you could tell me?
19 Q It means exercising a reasonable amount of care in
04:15 20 advance of an undert aking. You m ght investigate
21 the financial condition of a company you were
22 | ooking at, and that would be regarded as due
23 diligence.
24 A Okay.
0415 25 Q You woul d exercise due diligence before you
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1 publicly attacked the Prem er of Saskatchewan
2 accusing himof crimnal conduct, one would expect
3 t hat you would be extrenely careful in ensuring
4 t hat you were on solid ground in so doing;
0416 5 woul dn't you?
6 A Yes, and that's why | had | awyers working with ne.
7 Q Was that in your mnd at the time you were talking
8 with M chael Breckenridge, do you think, that you
9 really had to be terribly careful here?
o416 10 A | don't know what was in my mnd at that time,
11 because | have no real recall of that particular
12 time.
13 Q M . Hodson asked if you had thought of contacting
14 David Wol | baum, who was one of the names nmentioned
0416 15 by Breckenridge?
16 A That's right.
17 Q And you didn't, and you gave us reasons, well
18 because you m ght taint the investigation or sone
19 ot her reason as such; is that right?
0417 20 A | believe that it has been indicated to me in the
21 past that whenever | got involved, that | had
22 tainted the evidence, or could have tainted the
23 evi dence by going to see people, --
24 Q Okay.
0417 25 A -- and | didn't want this done in that case.
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1 again --
2 Q More inmportant, though, to make sure that the
3 truth is being told rather than little
4 consi derations such as you just described;
0417 5 woul dn't it?
6 A | think that | explained nmyself fairly clearly,
7 that | didn't want to get involved because of the
8 experiences that | had in the past.
9 | -- I"ve done the best, you
0417 10 know, that | know how. ' m not a trained
11 investigator, I'ma mm
12 Q You weren't a trained investigator --
13 A There is a big difference.
14 Q You weren't a trained investigator, but you were
0417 15 an experienced one by then, weren't you?
16 A | certainly --
17 Q You had done a lot of it?
18 A | had been doing a lot of it.
19 Q May we | ook at 004019, please. You have, |'m
0418 20 sure, since all of this blew in 1992 and 1993 and
21 1994, gone back and checked out sone of the
22 el ements that perhaps you should have checked out
23 first; have you?
24 A No, | never have.
0418 25 Q Have you ever | ooked into what Dave Wbl | baum m ght
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have told you had you called him?

No.

You - -

| ' ve been very busy just keeping up with the
day-to-day activities of nmy life.

Well, here is the statenment that the RCMP took

fromhim 'did you ever work at the Attorney

General's office', Yes', 'Legislative Building',
he was a clerk, he handled the filing. Next page,
| don't want to take time reading all this.
"Q Do you know M chael Breckenridge?
A Yes, we socialized together in those
days. We were friends and worked in
the same office. In 1976/77 M ke and
| went out to Vancouver and visited
with a friend who had worked in the
A.G's office with us, by the nane of
Dal e Richter, who at that time became
a Special Constable with the RCVMP in
Bur naby. "
Next page. Breckenri dge:
" was a Clerk Il and wouldn't have

arrived in the office until 1972 ...",

how | ong did he stay in the office:

"A Over a year but didn't make two years.
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Tell me what you can about M chael
Breckenri dge?

He had a booze problem Hi s
personality was not well accepted by
the other clerks, but Dale and |I were
the only two who got along with him
He thought he was a friend of Gerry
Al I bright, the |lawyer, and he al ways
poked around the | awyers' offices
trying to get brownie points. He did
not keep himself neat and clean and
often came to work hung over. After
Dale and | left, no one would
associate with himand |'m not sure
how | ong, but he quit sometime after.
Approxi mately 11 or 12 years ago was
the last time | saw M ke. He call ed
me up and cane over for coffee. He
had quit drinking and had turned to
religion. He began to talk religion
and | sensed he was trying to convert
nme. He indicated he wanted to save
and hel p people. M ke left my place
and |'ve never seen him since."

Do you have any information ... that a
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1 m st ake or cover-up may have been nmade
2 in the David M | gaard police
3 i nvestigation or prosecution of him?
4 A None!
0420 5 Q Did ... Breckenridge ever tell you about
6 his concerns regarding the M| gaard
7 file?
8 A Not to my recollection.™
9 "Q Was Serge Kujawa in that office at the
0420 10 time?
11 A Yes he was, during the entire tinme |
12 was there. We handled crim nal
13 matters. | have the highest respect
14 and admration for the man."
0420 15 "Q | have correspondence that states, "On
16 the M| gaard case it was brought to ny
17 attention by Dave Wbl baum t hat accordi ng
18 to informati on we had been receiving, it
19 was becom ng very evident that the
0421 20 M | gaard case was a m st ake". Respond
21 to that please.
22 A | don't think my menory is that poor,
23 and | know for sure that a case as
24 sensitive as that | would have
0421 25 remember ed. | sure don't remenber
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havi ng such a conversation with him on

t hat .

| have correspondence that states, "From
the correspondence we were filing our
section was convinced that there was an
error made in the Ml gaard case and this
was brought to Serge Kujawa's attention.
We were told basically to m nd our own
busi ness if we valued our jobs." Can
you respond to that please?

If something |like that happened |

woul d remember it and | was never told
anything like this. W never had

access to the prosecution of matters.
Our area was filing, not assessing

evi dence. | was definitely never told
anything like this by Serge Kujawa.

| have correspondence that states,
"After being told that our section began
to apply for transfers or to find new
jobs."™ Can you respond to this please.
The M | gaard case had nothing to do

with me | eaving the section. It was
very hard for me to | eave

I n your opinion, why would M chael
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1 Breckenridge say what is alleged?
2 A | don't know, unless it's the truth
3 for him but it's not the truth for
4 me."
0422 5 Carry on:
6 "A | don't see how he could see if there
7 was an error made in the M| gaard case
8 because everything on files such as this
9 is factual. | just can't see there
0422 10 being a cover and | respect Serge beyond
11 guestion.”
12 Next page:
13 "A If something |ike that had happened |
14 woul d remember it and | was never told
04:22 15 anything like this. W never had access
16 to the prosecution of matters. Our area
17 was filing, not assessing evidence. I
18 was definitely never told anything |ike
19 this by Serge Kujawa."
0422 20 That's it, we're just repeating ourselves here.
21 That's what you would have found had you bot hered
22 to phone Dave Wbl baum back in 1992; right?
23 A Correct.
24 Q And that m ght have prevented you from proceedi ng
0422 25 with the allegations you nade against the prem er
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1 of Saskat chewan?
2 A Correct.
3 Q You were here when M. Asper testified?
4 A Yes.
0423 5 Q And he told us roughly that he didn't have any
6 belief in Breckenridge's credibility. Do you
7 recall that? 27625, please. M . Asper doesn't
8 have much of a recollection of Breckenridge
9 either, but he says he was on his way out, he was
0423 10 | eaving the firm
11 "Q But you did have some concerns about
12 M . Breckenridge?
13 A | recall that, vyes.
14 Q And part of the reason you had those
0423 15 concerns was because you woul dn't
16 believe that Roy Romanow was invol ved?
17 A | found that a stretch. | found the
18 whol e thing a stretch frankly, M.
19 Wl son, and didn't really want to
0424 20 believe it, don't want to believe it
21 currently.”
22 Next page. "1l leave it at that. Well, maybe |
23 m ght just as well give you this. You heard that
24 pi ece of information come into evidence?
0424 25 A Yes.
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About M. Lysyk? At the time you were making

t hese accusations in 1992, Ken Lysyk, former

Deputy Attorney General in Saskatchewan, was a

serving menber of the Supreme Court of British

Col umbi a. Did you even bother to | earn that
el ementary fact at that time?
That | should have learned this at that time?

| beg your pardon?

Are you asking ne if | learned this at that time?
Did you know that M. Lysyk was a serving judge in

British Colunmbia at the time you were making these

accusations in 1992?

No.

Did you bother to check that? You made no cursory

investigation at all, so you were unaware of

| was really unaware of anything else that was

going on in the world. | never ever watched a

movie for years and years and years because |

so focused on finding out other information.

But you had the Breckenridge file in front of you

and you were working it up to an accusation
agai nst Roy Romanow and Ken Lysyk and Serge

Kuj awa?

And we were turning the file over to the police to

|l ook at it.
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1 Q But you didn't know that you were accusing a
2 serving judge of crimnal conduct?
3 A No, | didn't know.
4 MR. W LSON: | " m sorry that |'m not
0426 5 finished, M. Comm ssioner, but this is as good a
6 spot to stop as any.
7 COWM SSI ONER Mac CALLUM: Al'l right.

8 (Adj ourned at 4:26 p.m)

10
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OFFI CI AL QUEEN' S BENCH COURT REPORTERS' CERTI FI CATE:

We, Karen Hinz, CSR, and Donald G Meyer, RPR, CSR,
Official Queen's Bench Court Reporters for the Province of
Saskat chewan, hereby certify that the foregoing pages
contain a true and correct transcription of our shorthand
notes taken herein to the best of my know edge, skill, and

ability.

’ CSR

Karen Hi nz, CSR

Official Queen's Bench Court Reporter

, RPR, CSR

Donald G. Meyer, RPR, CSR

Official Queen's Bench Court Reporter
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