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Transcri pt of Proceedings

(Reconvened at 9:01 a.m)

DAVI D ALLAN ASPER, conti nued:

BY MR. HODSON:

M . Asper, when we finished off yesterday we were
in June of 1990 and discussing right around the
time of the Ron Wlson interviews, we'll pick up
there, 334955, and | think this tape is a
conversation between Ms. M| gaard and Pau

Hender son. | believe the date is June the 5th and
the statement was taken June the 4th and then you
are brought into the call a bit later. I f we can
just go to the next page, and this is M.
Henderson and Ms. Ml gaard tal king about -- |
think at this time he was also trying, right after
Ron W1l son, M. Henderson then tried to reach

Ni chol John in Kel owna and had some discussions
with her parents and was not able to interview

her . Do you recall being informed about that by
M . Henderson?

At sonme point, yes.

And so here just on the point, M. Henderson says,
'She should talk to us at this point. Number 1,
did Dan have his talk with Larry or Ron?' ' Yes,

he did.' "Wth Ron?' "Yeah.' "And how did Ron
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come across?' Real good, real good, no problems
at all, he got stuff out of him over and above
what you got .’

And | take it that would be what
we tal ked about yesterday, Dan Lett's interview
with Ron W1l son after he gave the statement; is
t hat correct?
| assume so. This is a conversation -- | wasn't
in this conversation. | don't know.

Was it your understandi ng though that after Pau
Henderson received the statement from Ron W son,
t hat Dan Lett conducted an interview?

Yes.

Wth Ron W I son?

Yes.

Then if we can go to 334961 and this is where you
then come into the conversation. If we can go to
334963 -- if we go back to 334961, | think, yeah,
the call between Ms. Ml gaard and Paul Henderson
ended and then a new conversation between you and
Ms. MIlgaard; correct? And so then if we can

go -- and | think that's this conversation,
presumably it's around the tinme of June 5. I we
can go to page 963 and there's just an exchange

here that |I'm wondering if you m ght be able to
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comment on, and you indicate to Ms. M| gaard that

Hersh talked to WIlliams today, presumably Eugene
WIlliams, and you say, 'And of course WIIliam now
has to see Wl son right away. | haven't been able
to get ahold of W son.' "Oh, you're kidding,
we've got to get to him before Justice does.' You
say, '"Oh, we will, don't worry, they want his
address, they want his address, listen to this
exchange, this is beautiful, and by the way, [|'ve
got to get back to Saskatchewan and you'll hear
why . '

Hersh and Wl liams have an
exchange which says, WIllianms, who says, 'G ve nme
hi s address.' Hersh says, 'l don't know if | want
to do that.’ WIlliams says, "Well, "Il tell vyou,

you know, the wi tnesses that you've provided us so
far haven't been so good for you,' and Hersh said,
"Who do you mean?’ "Linda Fisher.' And WIIians
says, 'Yeah.' And Hersh says, 'That's because you
go in and intim date her and belittle her and make
her feel like a liar.' And he says, '"WIlians
took a giant step backwards and said |I'm
interested, but that's what their inmpression was.
The bottomline is |'m going to see both Deborah

and Linda because they both felt like dirt after
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Justice was through there. | mean, you talked to
Linda right afterwards didn't you?' " Ri ght,

right, she felt terrible.’
Next page. "And |'m going to
get themto give nme statements describing the

treatment that they got at the hands of the

Justice investigators.' Joyce, 'Well, don't
forget Dan has talked to Linda.’ "Wel |, okay
then,' "And |'m sure she's told them' And you
say, 'Well, that's fine, | want to get it in
writing, | want to get, and Deborah was the same

way . Deborah was in tears when she called ne.'
And Joyce, "Well, | think that it's inportant that
we get statements just showi ng what the Justice
Department is doing to them' And, 'Yeah, and
"1l have to factor that in somewhere over the
next little while.' And then Joyce, 'What about
the | awyer, what about WIlson? W've got to get,
like, | can't phone him for you, we've got to get
him' "No, no, we'll -- don't sweat, we have not
told Justice where he is. There's two hours

di fference there.' 'Yeah, oh, yeah, I'll keep
calling himand you can try to get him tonight.
"1l keep calling. | mean, they are not junping

i mmedi ately.' "Oh, | wouldn't doubt it.' And,
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"They were, listen, they were calling his address
t oday, and you weren't giving it to them and
that's going to twig them right away.'

And then the next page, 'I
woul dn't put it past them don't forget the m nute
t hey got the Markesteyn report they did cal
Ferris.'

So that's a fairly |engthy
exchange there. If we can just go back, M.
Asper, just a couple of questions, back to page
963, this exchange. Do you recall being informed,
and | appreciate this is what you got from M.
Wbl ch about his exchange with M. WIllianms, is
t hat accurate what you told Ms. Mlgaard in this
transcript as to what M. Wblch told you about his
exchange with M. WIllians?
| would assume, yes.
You don't have any recollection other than what's
here?
No.
And at this stage, the next topic is the comment
about the treatment by Linda, the treatment of
Li nda Fisher and Deborah Hall by Eugene W I Iiams.
Can you tell us what -- let's talk about Deborah

Hal | and you've touched on this a bit. Did you
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have a further discussion with her then around
this time about her concerns about how Eugene
WIllianms treated her? You've already testified
about what she told you earlier.

Ri ght . | don't recall if there was any further

di scussion with her.

And you talk here about getting it in writing or
getting a statement and | don't recall seeing
anyt hi ng. There is a letter that you sent to M.
WIilliams that I'Il take you to, but | don't recal
seeing anything in witing fromthem Do you
recall whether you asked Deborah Hall and Linda
Fisher to put in witing their concerns about
their treatment by M. WIlians?

| don't recall that.

And what about Linda Fisher, what direct know edge
did you have about Linda Fisher's concerns with
how Eugene W llianms treated her in the interview?
| believe | had a tel ephone conversation with her,
one or two, maybe nore, | don't recall, but |
certainly spoke with her.

And what --

And |listened to her describe what had happened in
the interview.

And what -- are you able to give any particulars
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as to what she told you, what her concerns were?
It would -- | can't recall the details. She was
frustrated, she felt that she had been, that she
wasn't being treated as though she was credible is
t he general sense.

And that was based on her perception of how M.

W Illiam questioned her and treated her; is that

Ri ght .

And did you get other information from others such
as Ms. M Ilgaard and others who may have tal ked to
Li nda Fi sher about concerns she had?

| may have.

Do you recall anything else about what, any other
information that you had to suggest that Linda

Fi sher was m streated in any way by Eugene
WIIliams?

No.

And then there's talk here about getting a | awyer
for Ron WIlson and | think we touched on this
yesterday. WAs there -- am | correct that at this
time there's a bit of concern that Eugene WIIlians
not get in touch with Ron Wlson until such tinme
as you could get hima lawer; is that a fair read

of this?
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Yes.
And that there may have been a point where you
del ayed giving contact information to M. WIIians
so that you could get a | awyer in place for
M. WIlson; is that right?
It woul d appear so, yes.
And woul d that be because of the concerns you told
us about yesterday? | think you explained why you
felt Ron Wl son should have a | awyer.
Yes.
And those would be the reasons?
Yes.
If we can then go to 157077. This is a letter
from actually both M. WIlch and you to M.
Wlliams and tal ks about June 5 sending the
Mar kest eyn reports and then you send the
statements of Ron W I son and Dennis Cadrain and
you go through sort of outlining what's in the
statements, and then you say:
"Obviously, we take the view that the
encl osed statenments provide further
dramati c proof of the wrongful
conviction of David M| gaard. It is
unfortunate that your office did not

speak with these people at the outset
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even if only to confirm their evidence.
The fact is, however, that the truth of
what happened in this case is of great
concern to us. That David M| gaard
remains inprisoned is of greater
concern. "

And so again just, and | know we've touched on

this before, | think your position at this time

was | ookit, you should have tal ked to these

people even if it was sinmply to say what you said

at trial was right; is that correct?
Yes.
And then just the next page, | see that M. Doug

Rut herford was copied on this letter and ny
understanding is he was, | can't recall his
official title, but he was senior to Eugene
WIilliams in the Department of Justice at the tinme;
is that correct?

Yes.

And were you starting to communicate to other
officials other than Eugene WIlliams for a
speci fic purpose?

Yes.

And what was that?

W were not -- we were not convinced that what we
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were communicating to M. WIIlianms was being
communi cated either accurately or entirely to

ot her people in the Departnment of Justice.

And were you and/or M. Wl ch having discussions
with M. Rutherford and others fromtine to time
t hen?

Absol utely, yes.

And do you have any recollection of was this
frequently or weekly as far as you yourself were

concerned?

Well, | can only speak for nyself. M. Wlch did
have conversations, | can't tell you the frequency
of that. M ne were very infrequent.

| nfrequent ?

| nfrequent, yes.

And again, maybe this isn't a fair question, but
is there anything that stands out in your m nd or
recoll ection from those discussions, and to the
extent that we find docunments as we go through the
chronol ogy that talk about things, | can use that
to assist you, but just wthout the benefit of any
document, is there anything that stands out in
your m nd as being significant in the discussions
you had either with Corbett, M. Corbett,

M. Rutherford or M. MacFarl ane?
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No. | can't recall.
If we can go to 004759, so this is now June 7th
and we know Ron Wl son's statement is June 4th,
the Markesteyn report was June 4th, those were
sent to Justice as well with Dennis Cadrain's
statement on June the 5th, and here's an article
June 7th and:
"W nni peg | awyer David Asper said he was
shocked to learn federal investigators
had not bothered to contact any of the
original witnesses in the case,
especially since one has already
recanted his original testimony.

"How do you explain where 18
mont hs went ?" Asper said. W are
insisting that the m nister react
i mMmedi ately to this | atest evidence. I
can only hope they don't use this as an
excuse to prolong the whole thing."

And | take it that's along the same |ines as what
was in your letter that you expressed to M.

W lliams, your concern that these people had not
been tal ked to?

Yes.

Earlier?
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Yes.

And again this article or your coments here, is
it fair to say they take issue with the manner in
whi ch Federal Justice is, the process that they
are employing in reviewing these matters, and
woul d this be part of your inform ng the public or
informng the public to put pressure on Justice
officials not only here are the merits of our
application, but secondly, there's something wrong
with the way they are dealing with it?

Yes.

Sort of some procedural issues, and we'll see this
| think com ng out in sonme later articles that you
started to take issue with the process; is that
fair?

Yes.

How t hey were handling it?

Yes.

If we can go to 039140. And this is an article
June 7th, Ml gaard witness says police forced him

to lie, and this is where Dan Lett says:

"In an interview from his home ... Ron
Wlson ...",
and then it goes on to discuss that. So | take

it this would have been M. Lett's article based
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on his, his interview. You had nmentioned
yesterday that one of the strategies in getting,
or sort of in pursuing the three main witnesses
to get a statement, that one of the planned
strategies was if you have got a recantation, or
if you got something, that you would publicize

it; correct?

Yes.

And so would this be a case of, "okay, we now have
Ron Wl son's recantation”, and | think you told us
you had gone past the stage of giving it to
Federal Justice to let them |l ook at it, you were
now gonna publicize it, and would this be an
exampl e of where here's major news, wi tness has
recanted, put it in the public domain, give it to
the media with the view that the media and/or
public m ght put pressure on the decision-mkers?
Yes.

And then 048850. And this is an article June 8th,
t he StarPhoeni x, of Cam Fuller, talks about it
agai n. And it would appear, M. Asper, that Ron
W Ilson's statement, would it be fair to say that
it would have been circulated to other nedia
people as well ?

| believe so, yes.
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And if we can go to 182116, and this document canme
up earlier, it's a June 12th, 1990 meno from you
to whomit may concern and just tal ks about the
Crown's case and new evidence, and ny only
guestion there is what -- do you know what this
was, where this fit in, or was this just an
internal menmo?

| have no idea.

334970. And this is a conversation, another one
bet ween you and Ms. Ml gaard, this tal ks about,
you say, 'Not particularly. First of all, | spoke
with Debbie Hall on Friday' -- and | think this is
around June the 12th, 1990 is -- maybe in the few
days prior -- "And | basically wrote down what she
was saying, | don't have it with me, but she gives
a very vivid description of her interview with the
Justice investigator, who we know is WIIlians but
we're only going to refer to himas the Justice
investigator, she said that, you know, he was
condescendi ng, made her feel like a |liar and she
felt like dirt, and you know he was, here she was
trying to help but he was asking her questions

| i ke what was David wearing on his feet, you know,
and really sort of specific, stupid kinds of

gquestions, and she gave nme about 15 different
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vari ati ons on that scene about how she felt after

the interview, and she was very mad and what ever

el se'. Next page, '"And |'ve got the first draft
of this big letter that I'm sending and |I'm going
to put that stuff in. | think what 1'll do is

"Il try to call Linda tonight, but | think maybe
| don't have to, I'll sort of generalize in her
case and say that she felt the same way, you know,
which | think she did, although she wasn't as sort
of vocal as Debbie about how she felt'. And then
Joyce, 'Well she was pretty vocal with Dan and |"',
"Well, | don't think I have to specifically speak
with her'.

So, again, would that -- 1 -- we
have not seen any docunent, M. Asper, that would
be -- that would be notes of your conversation
wi th Deborah Hall. Do you know if you -- it
appears here that you would have prepared a note;
is that right?

It would seem so, yes.

And woul d that have been on a handwritten note
somewhere on your file?

| have no idea.

And would it be fair to say, what you describe in

this call about what Deborah Hall told you, would
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that be fairly accurate as to what she would have
informed you at that time?

Yes.

010035. This is your June 12th, 1990 letter to
Eugene Wl lianms. Just quickly, there's one

subj ect here on the Dr. Merry, and | -- we saw
this in some of the documents and | can maybe just
paraphrase here. | think this is a |etter where
you ask for some detailed information, umm on the
bl ood, and actually if you can just scroll down,
you know, the haenogl obin concentration in the

bl ood speci nen, etcetera. It appears fromthe
docunents that Dr. Merry said, "here's sone
information | want you to get", and |I think there
is a letter, we don't have to call it up but it's
155514, where you send hima draft letter, and

then it |ooks |like he got back to you and said

"here's exactly what | want", and then you
incorporate it into this letter; is that fair?
Yes. | recall he was asking for a test, | had no

i dea what he was tal king about, and so | think I
sent himthe letter to just make sure that | had
wor ded his request properly.

So just, if we can go back to the main page, so

under item 2) this information, request for
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t hat you would be basically reiterating what Dr.
Merry asked you to get as opposed to you sitting
down and saying, "this is what |I think we need"?
This was not an original thought.

Okay. Okay. So you don't want ne to ask you to

explain it then?

Pl ease don't.

Then if we can go to item nunber 3, and:
"Finally, further to our conversation
with respect to the witnesses whom your
i nvestigator has interviewed, ...",

now the letter is to M. WIlliams, and |I know I

asked this question of Sergeant Pearson, | take

it when you say "your investigator" you are
referring to Eugene W IIliams and not Sergeant

Pearson; is that correct? And | can -- this is

tal ki ng about the treatnment of Deborah Hall and

Li nda Fi sher.

Yes, then it refers to Wlliams, M. WIIians.

And then the next page:

" we can advise that these witnesses
were left with a very negative

i mpressi on about your investigator.

Specifically, Debra Hall tells us that
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she was made to feel as though she was
wasting the investigator's tinme. She
felt that the investigator was tw sting
everything that she said, and made her
feel '"like an ass'. Mor eover, she

i ndicates that this investigator made
her feel |ike she was not being
believed, and in fact was somehow | ying
about the contents of her Affidavit.
Essentially, her inpression was that
even though she had nothing to gain by
comng forward, she was sinmply trying to
say that Messrs. Melnick and Labchuk
were |ying when they gave their evidence
at the trial, and that for com ng
forward, she was made to feel useless in

this whole thing' ."

"We understand that Linda Fisher had
much the sane feeling after your

investigators visited with her."

And, again, that would be an accurate portrayal

of what

bot h Deborah Hall and Linda Fi sher

provided to you?

| would say so, yes.
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Do you recall whether you had any discussions with

Eugene W I lianms about this topic?
| don't recall if | had that conversation with him
or not.

And did you, did you at some point get the
transcripts of his interviews of Linda Fisher and
Deborah Hall ?

At sonme point we did, yes. | don't recall when.
And did you have an opportunity to review those
transcripts or did you ever review those
transcripts with a view to followi ng up on Deborah
Hal | and Linda Fisher's concerns?

|, as | say, | can't recall when we got the
transcri pts. My -- ny recollection was it was
around the time of the Supreme Court hearing.

The October 1, 1990 neeting with Justice, is it
possi ble that it was shared with you at that time?
It's possible.

Okay.

| don't recall.

But, regardl ess of when you got it, do you ever --
do you renenber going and | ooking at the
transcripts and going through to follow up on

t hese concerns?

Um, no, | don't recall being able to follow up on
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t hese concerns.

And then you say, and:
"From these reports, it would appear
t hat your investigator in essence
cross-exam ned these people in what we
understand to be a non-adversari al
process, at least for the time being.
None of these people had counsel
present, and they had no idea that they
were going to be subject to what
ultimately occurred.”

And:
"I'f your Department is taking the view
that credibility is in issue and that
your Department is in the process of
wei ghi ng evidence, then we would
respectfully suggest that your
Department's activities are beyond the
purview contenpl ated within Section 690.
Fundanmental justice requires that if you
are goi ng about the process of having an
informal hearing, that the 'hearing' be
one where both sides are fairly
represented. As we have said fromthe

outset, this should occur in the
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Courtroom and not by virtue of in canmera

interviews."
And | think, M. Asper, we see this in sone of
your subsequent correspondence, and in fact |
t hink when the M nister rejected the application
in February this was one of the concerns raised,
and I'm wondering if you can just el aborate on
this point a little bit about your concerns. I
think this is probably the first point where this
issue is raised about the fact that some
wi t nesses are being exam ned under oath and |
t hink, as you say, cross-exam ned in an
adversarial fashion, was your view, but can you
just el aborate on what your concerns were then
and | ater?
Well we were concerned that we were applying for
relief, judicial relief -- sorry -- we were
applying for extraordinary relief fromthe
M ni ster that would have called upon the courts,
we thought, to evaluate new information that had
been raised by the applicant.

What we were, and what it seemed

to us we were encountering, was that the
Department of Justice was investigating, testing,

and judging, basically playing investigator and
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judge with the evidence, w thout us being present
and wi t hout what we felt were the basic tenets of
a fair hearing.

And so let's just go back for a monent and take
Deb Hall as an exanpl e. Did you, when you filed
your application did you expect that, whether it
be the Department of Justice or the M nister, but
that there would be some testing of the
reliability or credibility of that information?
Um, | can't say what we expected. W certainly
expected that there would be sonme sort of dialogue
at the outset as to how the new information would
be treated.

And so if there, if there was to be sone testing,
is your concern here that, |ookit, we should be
there, we should be present?

| think, yes, our view was that if it was going --
if Justice was going -- if the Departnment of
Justice was going to take the position that these
were -- that there was an adversarial process,
then yes, we would have wanted to be present.

And | guess, would you agree with this, that it
was al most inplicit, maybe even explicit in your
application, which was basically saying the

Deborah Hall -- is that Melnyk and Lapchuk |ied at
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trial and so Deborah Hall says they lied? |I'm
trying to get your views on how, in this process,
t he Federal M nister or the Department would deal
with that type of contention w thout some type of
wei ghi ng the evidence, and whether your concern is
"go ahead and weigh it" --

well - -

-- "but just do it in a fair way?"

Well you are raising another |evel of conflict
that | ultimately raised at some point, which is
the inherent conflict within the Department of
Justice in evaluating these applications for
extraordi nary renmedies.

And so was it your view, either at this point or
at some |ater point, that, lookit, to the extent
t hat Deborah Hall's evidence needs to be wei ghed
agai nst Mel nyk and Lapchuk's evidence, that ought
to be done by a Court as opposed --

Or by some neutral party, yes.

O by -- okay. So again, at this point you're,
would it be fair to say that you're raising the
issue that, lookit, | don't think this is fair

t hat evidence we put forward is being examned in
an adversarial fashion w thout us being present,

okay; is that fair?
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That's true.

And | think we'll see when you, | think you write

a letter back to the M nister after her

application, where you expand upon that. But

j ust

so that | am clear on that, though, did you have

any issue with -- with M. WIlliams, |et

s say,

interview ng or having sonme contact? | think you

said earlier that you expected that he would
talk to the witnesses, and I'mtrying to just
identify where you thought the |ine was, was

okay for himto go talk to the witnesses and

go

it

get

information from them but not to exam ne then?

| -- that, that would be my view. But -- but

it

goes beyond that, because M. WIllianms' role was

also to interpret and provide advice to the

M nister on the credibility of that informati

on,

so he was not only doing the interviews or the

exam nations, he was judging it.

Okay. And | guess I'mtrying to understand, M.
Asper, whether you are saying, "lookit, the way
the system worked was fl awed", or, "the system was

fine but those who were operating under it were

flawed in the way they handl ed thenmsel ves"?

Well, as | say, | -- ny view philosophically

is

that the system as currently constituted, sets up
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an internal conflict of interest, and | have been

an advocate for reform of the 690 process, you've

heard me - -

Yes.

-- advocate for reform As to the individuals,

i f

your question is do | believe that Section 690, as
it was set up then -- and, frankly, as it is

now -- can function with the right people? |
think it's functioning a | ot better now than it
was.

Let nme put it this way. If M. WIIliams had gone

out and interviewed Deborah Hall and the evidence

-- I"'mtrying to identify whether it was the fact

that he interviewed her or exam ned her under

oat h, pardon me, or what he got from her; what

is

it that you objected to in that? Because | think

what you are saying is there had to be sone
contact between WIIliam and Hall ?

Yes.

And so what type of contact were you anticipating?

| would have anticipated a |less-formal form of

cont act .

And did you, did you expect that he would, in some

way, at |east test in some way her evidence,

consider it in some way?
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|, yes, | would not have had a problem with that.
And what | would have expected, even as a basic
courtesy, would have been if M. WIIlianms
suspected that there may have been some probl ens
with what she was saying, or some differences, to
have contacted us and said, "look, |I'm not sure,
"' m not sure this is headed where you think it's
headed" .

So that you may be all right with sonme testing,
you may have sone issues with how he tested?

Yes.

But the fact of testing you're okay with, but your
fairness concern is that if there are some issues
t here about credibility, as the applicant you w sh
to be involved?

Yes.

s that --

Yes.

Okay. And I think that's, you know, you are
saying here that the hearing be one where both
sides are fairly represented, and |I take it, is
it --

Well | pointed out to you, when you showed me the
transcri pt the other day, there are words and

long -- there are comments that Ms. Hall says,
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following her vivid description, where she
actually qualifies what she has just said that
isn't pursued.

And so what you are saying is David M| gaard has
an interest in the Deborah Hall interview by
Eugene W I liams, and that he ought to have a right
to be heard, or to participate in that to protect
his interests?

Yes.

If we could go to 002483. So now |I'm just going
to go back, M. Asper, we've covered the W/ son
interviews, the Cadrain interviews, and | had
earlier discussed Markesteyn. | just want to go
t hrough some of the later events in June.

And this is a memorandum June
12th, 1990 from M. WIlliams to his file, and it
shows that on June 11th he contacted Dr. Ferris,
and we have seen either letters or reports from
you and others saying that it wasn't until you got
the Markesteyn report that M. WIlliams contacted
Dr. Ferris. Dr. Ferris testified here at the

Comm ssion and said he was not contacted at al

until, I think, June 11th of 1990, and that he had
expected to be contacted much earlier. And can
you just el aborate on your -- your concerns at
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this time about -- about the time it took before
M . Fisher was contacted by M. WIlIlianms?

It was unbelievable.

And can you, can you, umm el aborate on where that
fit in with your thinking at the time or how you
were dealing with the application?

It, umm proved to us every suspicion that we had
about how the application was being treated by the
Department of Justice or by M. WIIians.

And maybe this is a better question; what did you

read into the fact or perceive fromthe fact that

Dr. Ferris wasn't contacted until June of 19907
Um, |'m not sure what we read into it. It made
us angry.

And did you ever have a discussion with M.

WIlliams, or anybody else at Federal Justice,
sayi ng "why haven't you" -- or "why did it take so
| ong" ?

| don't recall that.
And there was just a comment here, if you can just
scroll down a little bit, the -- and | take it,

woul d you have had discussions with Dr. Ferris as

well, fromtime to time, in addition to his
report?
| don't recall specific discussion, | don't recal
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specifically having conversations with him no.
Did you, were you the primary contact with him or
was M. Wolch, --
Urmm, - -
-- or Ms. M| gaard?
-- 1 think all three of us did.
And there is a comment here where -- and, again,
appreciate this is M. WIllians' notes of his
di scussion, and he writes that after talking to
Ferris, Ferris admtted he had not seen the
aut opsy report, the photographs, and:
"Apparently, he had not read the
evidence of the Crown's key witnesses,
the prosecutor's address to the jury and
the judge's charge to the jury."
Do you have any recollection of Dr. Ferris asking
for this information, or this issue com ng up,
t hat he needed to | ook at nore information?
| don't recall that.
And then the next page, what M. WIIliam says Dr.
Ferris told himis that:
" he was asked to review the trial
evi dence on the basis of the facts
established at trial. To do so, he put

hi mself in the position of a juror
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hearing the evidence in 1969. Hi s
opi nion, which ignored the contam nation
of the senen, proceeded on the
assumption that the evidence only
established the followi ng facts: ",
and then the semen was human, not contam nated,
David was an A non-secretor, and there was no
evi dence that David M| gaard bl ed.

Woul d you agree with that, is
that a fair statement of what you asked Dr.
Ferris to look at? | mean you asked himto | ook
at some other things, but on the secretor issue?
| think so, yes.

And t hen:
"Taking only these facts into account,
Dr. Ferris concluded that the evidence
could be reasonably considered to
exclude him..."
And | should point out | think what M. Tallis
said is, "yes", that was the position he was
taking at trial. Then:
"Dr. Ferris noted that the serol ogica
evi dence should not have been adm tted
because the continuity of the sanple had

not been satisfactorily established. He
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readily admtted that the semen was
probably contam nated as a result of
being piled up with the bl ood-stai ned
snow outdoors for four days."
Let me just pause there. Did you, and we've
touched on this before about this contam nation
issue, did you ever talk to Dr. Ferris and say
"l ookit, can you, if need be, here's your written
opi nion but can you, in a judicial proceeding or
some hearing, stand up and say, "in nmy opinion
this semen exonerates or this evidence would
exonerate David", or would the contam nation
i ssue preclude himfrom doing so?
| can't say. | "' m not sure | understand your
gquesti on.
Okay. When Dr. Ferris was here | asked himthe
guestion to the followi ng effect, that his report
was Septenber 13, 1988, | said "okay, if the next
day", | said, "you are under oath", or words to
this effect, "Dr. Ferris, based on what you have
| ooked at, in your opinion can you say, based on
your reviewed, can you give us an opinion on David
M | gaard's, or whether this frozen senen

excul pates him', and his answer was "no, | can

gi ve you nothing of value because it's
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contam nated"?
Yes, | -- yes, | think in hindsight | can answer
t hat question. I n hindsight | would have, | think
we should have used the fact that the set -- the
contam nation -- the integrity and continuity of

the sanple to knock the sanmple out entirely, is
where | would have headed in our application, as
opposed to where we did head.

And you say "in hindsight", and can you j ust

el aborate on what, what it is that causes you to

| ook back and say, "that is what we could have or
shoul d have done"?

Because the record of the trial and the Court of
Appeal suggests that this was a piece of evidence
t hat was relevant and consi dered, whether

m sconstrued or not, and if experts say that it
shoul d never have been admtted -- and |
appreciate what M. Tallis said, and | appreciate
how he attempted to use it, it didn't work -- and
in my opinion could have had a prejudicial effect
on the jury.

Now, in fairness, | think what Dr. Ferris said is,
"nunmber 1, the senmen is of no value and certainly
doesn't link David M| gaard, it shouldn't prove or

di sprove anything; secondly, however, if you are
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going to use it as evidence it excul pates David

M | gaard"?

| understand that.

And | think, would you agree, that -- that from

time to time the Dr. Ferris evidence, the second

hal f maybe had nmore prom nence than the first half

of his opinion?

Yes.

But both of which hel ped?

They - -

| think you are saying both of which hel ped

David's position?

Yes, yes.

And here Dr. Ferris says:
"He al so acknowl edged that the testing
performed on David M| gaard's saliva my
have been wrong. Therefore, the
non-secretor status attributed to David
M | gaard may be wrong."

And, again, this is M. WIlliams' note of what

Dr. Ferris told him do you recall whether Dr.

Ferris told you simlar information?

He may have. | don't recall though.

And then, on the next page, he talks to, he says

Dr. Terry but | think it's Dr. Merry, and Dr.
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Merry tells Eugene WIllians that the testing that
was done could only -- yeah, he says that the:

" proper testing methods used could

only produce a negative result even if

David M| gaard were in fact a secretor.

The sanple was not properly preserved,

so that when the stain was tested, the

matter which would have signalled

M | gaard's secretor status had been

destroyed by naturally occurring

chem cal reactions.”
And nmy understandi ng of what he said there, and
what we' ve heard here, is that you get the
saliva, you then test it to see if there is
antigens in the saliva, but the manner in which
they did the tests, by the time they went to | ook
for the antigens, because of the process they had
used, if there had been antigens they had been
destroyed. So Dr. Merry is saying, "lookit, the
test would always be negative because, by the
time you tested it, any antigens would be
destroyed". Did you un -- did you get that
information from Dr. Merry; do you recall getting
that type of thing back in 19907

| don't recall that, no.
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And then the conclusion down at the bottom this
is again M. WIIliams saying:
"Very little, if any weight can be given
to a conclusion that blindly ignored the
obvi ous contam nation of the sanpl es
that were collected. The conclusion is
al so wrong because an essential fact
upon which it is based, nanely, David
M | gaard's status as a non-secretor, has
not been established.
The procedures used to coll ect
the saliva sanple tested to determ ne
David M| gaard's secretor status
resulted in the destruction of the very
matter that would signal his status as a
secretor. The resulting finding that he
was a non-secretor was ensured as a
result of the failure to properly
preserve the sanple."
And |'m wondering, this is M. WIlliams in June
of 1990 talking to the three, actually two of the
three -- | don't think there was another meno
with Markesteyn -- the experts that you put
forward in your application. Do you take issue

with what he says here about the weight of that
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evidence? In other words his conclusion is
"here's, here's what this means with respect t
the issues before the Mnister"?

M . Hodson, | read this conclusion to be

actually -- I"mvery dismayed when | read this

o

concl usi on, because this is the kind of conclusion

that | would think would lead M. WIlliams to
wonder whether a m scarriage of justice -- to

support the assertion that a m scarri age of

justice may have occurred in the sense that the

serol ogical evidence was tendered, it clearly

pl ayed a -- sonme substantial role at the trial

and what he is now concluding is that it my all

have not been accurate.

Okay. And so --

Wth -- irrespective of what side you are on.
And so is what you are saying -- and pl ease
correct me if I"'mwong -- is that it may addr

what you put forward in your application

€sSs

initially, it may -- and I'll come back to that --

it may answer that, but it raises another issue?

O I'"mjust not sure --

Yes, yes. As | said to you, notw thstanding ny

own view that David was innocent/is innocent,

we

were only asking for a hearing. During the course
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of a hearing you don't know necessarily what's
gonna happen, and information such as this
conclusion may be the result of a hearing, --

And - -

-- and it may lead to a different conclusion that

where you i ntended.

And | think what we will see in the Mnister's
| etter, | think she ended up conceding that -- |1
can't recall her words -- but in hindsight maybe

t he evidence should not have gone in, or words to
t hat effect, because it had no value. And | think
you | ater took issue with that, saying, "well it

was in and it may have adversely influenced the

jury".
Well | think the history -- and, again, we're
| ooking in hindsight -- but the history of

i nfluence on juries of experts and scientific
evidence is disproportionally high, and it's
danger ous.
Yes. And Dr. Ferris did give some evidence to the
Comm ssi on about, again, his views on what a jury
may or may not take from the evidence.

But just back on the question of

what M. WIllianms writes here about -- and | et

S

just go back to the specific application, and I
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t hink your initial application -- and I'lIl come
back and allow you to expand upon how the answer

m ght give other grounds -- but just as far as
what you put forward in your December 28th
application was that "Dr. Ferris, in his opinion,
says that this evidence is excul patory and proves
his innocence”, and |I'm wondering, it appears here
M. WIlliams is saying, "well 1've talked to Dr.
Ferris and |I've talked to Dr. Merry and it doesn't
say that, at best it says -- it doesn't say it
proves his innocence because it's contam nated,
number 1, so it's of no value, and even if it were
of value you can't rely upon the secretor test
because it was flawed from the outset, so we can't
accept the evidence at trial that David was a
non-secretor because be know the test was -- your
own experts say the test wasn't done right".

Uh- huh.

Is what he is saying here?

Ri ght .

So, therefore, it's sort of -- | think, if I can
read that meno, it sort of knocks down both pegs,
if I can say, of Dr. Ferris; number 1, it doesn't
prove innocence because of the contam nation; and

nunmber 2, even if it's not contam nated the
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prem se that David is a non-secretor isn't there.
And so, just addressing the two points in your
application, do you take issue with those points,
with what your ex -- with what M. WIlIliams says
your experts told hin?

No.

And so would you agree, then, that at |east on

t hose two points, at |east on June 12th, 1990, it

appears that Ferris and Dr. Merry may have -- and
et me rephrase that. | f you would have had this
information on June 12th, 1990, | mean what woul d

your view be, at that time, of the value or the
wei ght of what you put forward in your initial
application?

| suspect we would have amended the application to
state that, in light of the evolution of the
experts and the further discussion of the experts,
the evidence tendered at the trial was prejudicia
but, in fact, had no probative value according to
current experts.

And so the fact that it was there, that the jury
may have been confused?

Yes.

Now, what about --

Well, not confused. Potentially m sl ed.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 26972

OCkay. And on the basis that the jury was led to
bel i eve that notwi thstanding the evidence and

Dr. Paynter, that the jury may somehow have
believed that this was David M| gaard's semen?
Yes.

And | think we touched on that in a fair bit of
detail yesterday, so that the m scarriage of
justice is that the jury may have been m sl ed or
confused about the value of evidence, which on its
face, when you go through it all, doesn't |ink
David Ml gaard to the crime?

Ri ght .

Now, what about, at some point did you |learn that
M. Tallis at the trial actually put this forward
as a positive defence; in other words, that -- and
| think his evidence is |look, | wanted that to go
in because | argued to the jury that it excul pated
David, how did that fit in with your -- if we go
sayi ng, okay, we're now noving to the point that
this evidence was confusing, how do you -- how did
you take into account and when did you take into
account the fact that at the trial M. MIlgaard's
t hen counsel put forward a position saying |ookit,
this exonerates?

| don't know when we | earned that, | don't have
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any recollection of that.

Ckay. If we can could go onto 003558, this is a

| etter from Ken Watson to Eugene W I Ilians. [ m
not sure, M. Asper, whether you would have been
aware of this, and so this is June 19th and they
tal k about, | think there was a, | hesitate to use
the word m x-up, but | think the RCMP and M.
WIlliam went out to interview M. WIson and he
didn't think he was being interviewed. Do you
recall anything about that?

My recollection is shaky on it. | think that
there was potentially a m x-up on the dates and

t hey showed up on the wrong date and surprised

M. WIson.

Right. And he would not talk to them at that
time?

Right, | think that's what happened.

And | think what M. Watson is saying is he wasn't
there, so -- okay. Were you involved in any of
that directly?

| don't think so.

Okay. And in this letter though, you know,

M . Watson | think goes over what's happened, then
it says:

"M. WIlson's position is that he wil
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be making no statenments to you. I
understand that you are in possession of
a copy of his June 4th statement. Any
further evidence that he gives will be
before a Court.
| would confirmmy advice to
you that nmy client was aware from M.
Asper that some of the wi tnesses
interviewed by your Department were
di ssatisfied with their treatment. I
understand from you and M. Asper that
M . Asper has written to your Department
expressing his position with respect to
that treatnment."”
We touched on this a bit yesterday. It | ooks at
this point that they are saying no, you can't
talk to him  What was your position at this
time, do you recall, about whether or not he
should submt to an interview?
| think we wanted M. WIlliams to talk to W1 son.
My recollection is that we wanted him to.
And | think there are some transcripts that
reflect that, that you were trying to reach him
and that M. Watson wasn't returning your calls;

is that right?
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Yes.

Can you tell us what was happening at this time
with M. Watson and M. Wl son? Do you remenber?
No. Everybody was very nervous and, as | say, as
| said yesterday, you know, the risk with the
media strategy is that you don't make |life much
easier for your witnesses and it became a problem
TV caneras started showing up in Nakusp, British
Col unbi a.

| see. And I think M. WIson may have, and |
stand to be corrected, may have commented on,

ei ther before the Comm ssion or in other
interviews, so that after the story broke | think
on June 7th, did media people then, | think you
are telling us, then tried to contact him and
attended in Nakusp?

Yes.

And in fact | think M. WIson ended up losing his
job shortly after didn't he?

Yes.

Arising out of, |I'mnot sure what, but | think it
was - -

It was a circus, it turned into a circus.

And that may have scared M. WIlson a bit into

tal king to anybody?
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Yes.

Just 169912, just go back to a docunent here that
was May 30th, and this deals with a call you got
from Lorne Huff, and May 29, '90 Lorne had been
readi ng about the M|l gaard case and called to
enquire as to whether the new suspect was Larry
Fi sher, and then goes on to talk about his

i nvol vement back in 1970. Do you recall getting
the call from Lorne Huff?

Yes, | do.

And can you just tell us a bit about that other
than what's in the meno, if there is anything in
addition?

Well, M. Huff was a former senior officer in the
W nni peg Police Department with whom | had had
dealings in nmy capacity as a defence counsel. Qur
firmalso used himas an investigator after his
retirement, so we had a pre-existing relationship
with M. Huff, and he called and knew who we were,
he knew what was going on. It was quite

remar kabl e.

And so did he, did he bring up the name Larry

Fi sher then before you did?

Yes, he did.

And | think M. Huff testified before the
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Comm ssi on, that was his evidence, and | think the
record of media shows that it wasn't until June 21
of 1990 that the name was in the nedia. Do you
recall anything else of your discussion with
M. Huff of significance?
No.
And did you then, | should say you or the M| gaard
group, then utilize M. Huff a bit |later to assi st

on sonme matters?

| believe we did, yes.

And | think there's a note where you offered him

to Federal Justice or to the RCMP as someone who
m ght be able to interrogate or interview Larry
Fisher; is that right?

Yes. Well, | see fromny note that we suggest

t hat he contact Sergeant Pearson.

OCh, | see. And | take it that didn't come to be?

| don't think so, no.
Go to 009487, and this is June 22nd, 1990, this
the time about the CBC, and | think it was June
and it's to Bruce MacFarl ane:
"Further to your telephone conversation
with M. Wblch on June 21, 1990, | am
encl osing herein a copy of the news

story that ran on CBC television in
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W nni peg and Saskatoon during their
newscast on June 21, 1990. I n addition,
| am providing you with a copy of an
article what appeared in the W nnipeg
Free Press on June 22, 1990.
Unfortunately, the rules seem
to have changed sonewhat with the
broadcast by the CBC and its story
relating to and namng Larry Fisher.
Many people in the media have assi sted
us in our investigation at various
stages along the way. They became privy
to confidential information which we
have successfully di ssuaded them from
publishing up until this point.
However, the problem of conpetition has
crept into the picture and | am advi sed
that the media is now taking the
position that all deals are off. I
expect that over the next couple of days
a variety of stories will be published
and/ or broadcast with respect to --"
|'msorry, | can't read that,

-- both currently and at the time of

the trial. | cannot specul ate what el se
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m ght be published, but as | say, we

unfortunately cannot exercise any

further control in this situation.

We are being inundated by the

media to respond to all of these

matters, and | can assure you that we

wi Il not be taking positions adverse to

t he Department of Justice."
"' m wondering if you can just elaborate what was
going on at this time. W talked about it a bit
yest erday, but what happened and why did you
wite to M. MacFarl ane?
We were very unhappy with what happened in terms
of the publication of the information that we had
provi ded, sone of the information that we had
provided to the media that had then been
i nvesti gated and expanded upon, and as | say, |
don't recall exactly, | can't recall how this came
to be. There were a number of media outlets who
were informed who were working quietly off the
record, background, and it created sort of a
stal emate among that group and nobody was going to
break the deal, except one link in the chain broke
and then the chain broke and it put us in a very

difficult position.
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And the link was the CBC?

Yes.

And what happened there?

They had done a fantastic investigation and
weren't going to sit on it any nore.

And so is it fair to say that they -- we had

tal ked earlier, or you did, M. Asper, your
concern about publicly namng Larry Fisher and the
concerns you had. s it fair to say that June 21,
1990, the CBC concluded on its own that it could
and woul d publish his name in connection with

what ever they were writing?

Yes.

And did that cause you sone -- | think you said

t hat caused you concern, that the name would be
out there?

Yes.

And when you say the link was broken, and | think
this letter alludes to the fact that now
everybody, one media outlet ran with it, everybody
woul d because of conpetition; is that correct?
Yes.

And | think that's what we see in the weeks
followi ng, a number of news stories. Your letter

tal ks about the media now taking the position that

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O » O » O

Page 26981

all deals are off. What did you nean by that?

| think I was just simply referring to the fact

t hat we had been able to keep these off-the-record
and background deals intact and that whatever had
existed up to that point with regard to Fisher no
| onger existed.

And were you aware of what it was that the CBC got
or had or pronpted themto go public with this on
June 217?

| may be fantasizing here, but | think -- ny
recollection is | didn't know and | was called by
M. Karp and just said watch the news.

Was that Carl or Morris Karp?

Carl .

Carl ?

And | just remenber him saying watch the news.

And it's my understanding, we've gone through our
video library of the Comm ssion to try and
identify this, and it's ny understanding that on
June 21 they may have run an excerpt from a | onger
story that ran under the 24 Hours programa little
bit later, a couple of weeks |ater. Does t hat
sound right or am | m staken on that?

| don't recall.

And the news --
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There were | onger pieces done. The Fifth Estate
did a piece, there was | think a |local CBC
docunmentary as part of their newscast.

"' mgoing to ask, I'"'mgoing to try and test your
recoll ection of what you watched on television on
June 21. Was it -- was it in the newscast, |ike,
t he regul ar newscast and a story within a newscast
t hat was published on the 21st?

| don't recall.

And the reason | ask is we haven't been able to
find exactly what it was that was aired that day
ot her than reports the next day that talk about it
and it seens that it may have been just in the
news, a shorter story, but that |later on there was
a much | engthier story, but are you able to shed
any light on that?

My recollection is that there was a graphic, that
when the news came on there was a graphic with a
list of Fisher's record and where the offences had
occurred. Now, that may have been later, | don't
recall.

| think that was part of the newscast, at | east
according to some other docunents. That's fine.
Now let's tal k about why -- were there concerns at

this time with your relationship with Federal
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Justice and Sergeant Pearson?

Yes.

And can you el aborate on that, please?

Well, we had said that we would not publicize what
was going on in terms of the investigation that
Sergeant Pearson was conducting and it was going
to become public, or some parts of it were going
to become public, or parts of the information were
going to become public.

And you expressed yesterday that at |east in March
of 1990 you had concerns that publicizing Fisher's
name m ght inmpede the RCMP and Federal Justice

i nvestigation?

Yes.

Was that a consideration on June 22nd of 1990 as
wel | ?

Yes. Now, you know, to be fair, at some point we
also started to get frustrated again that things
weren't nmoving along, you know. By this point we
were of the view that we had destroyed pretty much
the entire Crown's case and provided an alternate
suspect and it may have been on June 21, it may
have been on the day previous or a week previous,
we started to get fed up again, and so | have to

say that while we were concerned with the
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publicity and the possibility of underm ning what

Sergeant Pearson was doing, on the other hand,
think it's fair to say we were starting to get
revved up again about the |lack of progress.

You tal ked yesterday about how once the Fisher

information came along, that, and |I think it was

the Ferris information, or it may even have been

the Deb Hall information, became, and | can't -

| ess inportant | think was what you were saying,

or you weren't as concerned about the weight or
val ue of that information. Not to say you

di sregarded it, but because of the Fisher
information, that information became | ess

i mportant. Is that a fair characterization of
what you sai d?

Yes.

And | think you said in March you were really

focusing on the Fisher information because that

was the nost inmportant and it was sort of if you

could find the real killer, then that solved your

problem correct?

Yes.

In June of 1990 at the tinme of this letter, what's

changed here is you've now got Dennis Cadrain,

i nformati on on Al bert Cadrain. You don't have
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Al bert Cadrain's statement yet, but you have
information that you didn't have before that he
had some nental illness problens; correct?

Yes.

And you had Ron Wl son's June 4th, 1990
recantation; correct?

Yes.

So again at this time did the Cadrain/WIson
information, the fact that you had that, did that
somehow change your view about, okay, well,

think you said in March getting Fisher to confess
was the nost inmportant thing or to get sonething.
Did the fact that you got the Cadrain and W I son
informati on say okay, well -- and the fact that
not hi ng had happened -- | shouldn't say nothing
had happened, but Fisher hadn't confessed and I

t hink you said things were not noving as quickly
as you thought, did that sort of factor in and
say, okay, well, at this point, you know what,
maybe we don't have as nmuch to | ose?

Yes.

And so then let's talk a bit about what, the
publicizing of Larry Fisher by the media. Can you
tell us what if anything that did to assist you or

the Ml gaard group in their efforts to convince
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the authorities to re-open the investigation?

| don't know that the publication of his name in
and of itself was of any great moment. \hat
became of greater interest was the details
relating to his activities and his previous record
and - -

And the fact that they were in Saskatoon and in
the area, at |east three of themin the area where
t he murder took place; is that --

Yes, yes.

Just - -

| mean, we got to the point where, you know --
well, yes, sorry. Yes, that information was
extraordinarily helpful to us froma public

rel ati ons perspective.

And the fact that it was in the public domain and
| think media people did some further work, they
interviewed Larry Fisher, | think there was in the
fall a Fifth Estate piece where he was

intervi ewed. Do you recall that?

Yes.

Sergeant Pearson, when he testified, and as a | aw
enforcement officer at the time said that they
woul d never, being the police, would never publish

a suspect's name or someone they are investigating
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because, as he said, we don't know that he's the
person who commtted the crime, and secondly, we
woul d never say he's the killer because he hadn't
been charged and hadn't been tried. You tal ked
yest erday about David M| gaard's concerns about,

t hi nk what you said, is doing to Larry Fisher what
was done to him Can you tell us whether that was
a concern for you at the time in your group once

t he name was out there, how do you -- what do you
say publicly about whether -- or can you go out
and say |l ookit, he's the killer when he hasn't
been charged?

| don't believe | ever said that Larry Fisher was
the killer.

And, |I'm sorry, or talking about that fact, and I
think there's a couple of interviews where you are
asked that question and I think nmy recollection is
you answered to the effect that |ookit, his

i mportance is that allows David to raise a
reasonabl e doubt and that's our focus, whether he
is or isn't is for someone else to pursue, but the
fact that, and | guess what Sergeant Pearson said
was the concern about publicly nam ng someone, and
| think what M. Beresh, the position he took

before the Supreme Court in 1992 to get standing
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was nmy client has already been tried and convicted
in the media, sort of that concern, and |I'm not
saying by you, M. Asper, |I'mjust saying that
that was his position, the result, and |I'm just
wondering if that was how you handl ed that issue

or how that influenced what you did?

| had to -- look, | was very concerned about
accusing Fisher. W raised Fisher as a suspect.
We want ed Sergeant Pearson to succeed. | also had

to act in the best interest of my client and the
interests of my client started to diverge in ny
view as | recall a little bit in the sense that
Justice wasn't acting, the Federal Department of
Justice was not acting on our application, and so
once the Fisher information was out, it was out,
and so we had to deal with those facts as they
were and | couldn't help that it was out, it was
out, and so then we had to take those facts and
use them as we could to advance the case of David
M | gaard and that's what we did with full vigour.
And so is it fair to say that to the extent that
Fisher as the culprit, whether it's a suspicion or
he did it, to the extent that it assisted David's
case saying, and obviously if someone el se

commtted the crime or mght have commtted the
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crime is relevant to David's case; is that --
that's what you are saying?

Yes.

And we'll see that a bit |ater about --

And the fact that we raised this with, certainly I
recall a conversation with Justice, that we didn't
have to prove that Fisher did it in order for the
Depart ment of Justice to recognize that there had
been a m scarriage of justice in the M| gaard
case.

"' msorry, that came from Justice?

We, in conversations with M. Wlch and |, |
recall this on a number of occasions because the
Depart ment of Justice was relying on, you know,
Sergeant Pearson is doing his investigation, he's
doing his investigation and we have to wait until
that's conmpl eted and our position was we don't
need to convict Larry Fisher to know that a

m scarri age occurred in the M| gaard case.

And what --

Because what if Larry Fisher never got convicted.
And what was your response from-- were these

di scussi ons between you and M. Wblch and with the
Department of Justice?

Yes.
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And what was the Justice position back to you on
t hat point?

They wanted to pursue the Pearson investigation.
Okay. Did they -- I"'msorry, did they say to you
you do have to prove that he did it or you don't
have to or did they even conment on that?

No, they didn't, they just wanted to continue

| etting the Pearson investigation play out.

And | think we saw in some of the docunments, we
don't need to bring them up, but | think your
position at this tinme was |ookit, whether he did
or didn't do it is for another day and that's not
our job, | mean, police can investigate and the
Court can deal with M. Fisher, but there's enough

here to say that a remedy ought to be granted?

Yes.
So don't, you know, | think what your position was
don't wait until that investigation is done and

all that's done, there's enough here to satisfy
that there's been a m scarriage of justice?

Yes, an innocent person was in prison. |t

bot hered us.

If we can go to 003570. This is a meno from M.
Corbett to his file June 25, and again it's a

di scussion he had with Hersh Wbl ch on June 22nd
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about the interview, and it appears at this point
that Ron Wlson, or M. Wlch told M. Corbett
that Ron W1l son would agree to an interview on the
terms that there would be court reporter, that

M. Watson be there and that Hersh Wl ch be
allowed to attend the interview and that

M. WIIliams not be the counsel assignhed to
interview M. W son. Do you recall these events,
M . Asper?

In general, yes, in a general sense.

Was this something that Ron W I son was putting
forward or was this something that your group was
putting forward saying lookit, if Ron WIlson is
going to be interviewed, we don't want Eugene
WIlliam and we want Hersh to be present?

| think we were -- | seemto recall these were

di scussions with M. Watson trying to get them
trying to find a way for M. Watson and M. W/ son
to agree to be interviewed and just to find a
format that would be satisfactory to them, but I
don't recall specifically how this came to pass.
Okay. If we can go to 052967, June 24th, 1990,
this is the date of Albert Cadrain's statement

t hat he provided to Paul Henderson, and we've

touched on this a bit yesterday. You are fam/liar
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with, generally with this statement and what he

sai d?

Yes.

And what he said, and we've been through this on a

number of occasions so | won't go through it all,

but this is where M. Cadrain tal ks about his

treatment by the police and:
"They asked me the sanme questions
repeatedly, time after time after time,
until | was exhausted and couldn't take
it anymore. This went on for nonths,
continuing through the prelimnary
hearing. They put me through hell and
mental torture. It finally reached the
poi nt where | couldn't stand the
constant pressure, threats and bullying
any nore."

And | think -- now, in this statement he does not

recant anything about his w tnessing blood and |

think this statement is silent on that. Let me

just check. Yeah, the statement is silent, it

doesn't recant his evidence about observing

bl ood, but it simply says lookit, |I went through

this treatment by the police, and then just

actually down a bit he tal ks about his paranoia
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and his checking into the hospital. Do you
recall how this statement came about, how it was
t hat Paul Henderson went back out and got this

statement, what prompted it?

| don't recall exactly, but | think Dennis Cadrain

facilitated it. | suspect that we -- ny
recollection is that we decided to attenpt to
square the circle by obtaining statenments from

Cadrain and WIlson -- Cadrain and John.

| think M. Henderson's evidence on this point was

he wasn't, | don't think he was exactly sure, |
mean, he testified about how he nmet with Al bert,
he met with Dennis and that Al bert really wasn't

providing much other than comenti ng about his

mental illness and then |ater on he then gets this

statement, and | think, | stand to be corrected,
think M. Henderson said he thought Dennis may

have been involved, but you don't have any

recoll ection about what prompted Albert Cadrain to

give the statement?

No.

The two -- let me put to you two concerns that
authorities raised with respect to the statenent
or issues that were raised and some of which have

come up in the inquiry about the statement. The

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 26994

first one is that Albert Cadrain at the time he
gave the statement, | think M. Henderson, and I

t hink you agreed, at the end of May, 1990

concl uded that he, Albert, was having mental
issues at the time; in other words, that he wasn't
very reliable, and in fact what M. Henderson told
us, that his statenment that | saw bl ood on David
M | gaard was not reliable and what he was saying
in 1990 was not reliable because of his condition,
and | think yesterday you said yeah, that you
would -- is that fair, would you have agreed with
t hat ?

Yes.

And that therefore when Albert Cadrain talks
about, you know, nmental hell and torture and
etcetera, going through sone of this treatment,
the concern has been raised as okay, well, is that
reliable based on what he said in his statenment,
if I recall seeing blood isn't reliable, is this
any nmore reliable. | wouldn't m nd your conmment
on whet her that was somet hing that was consi dered
and if so how you dealt with that.

| don't recall specifically other than an
exchange, and | honestly don't recall where or

when it was, but it was an exchange that occurred
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after we had W I son and Cadrain that occurred a

couple, a fewtinmes, with -- between M. Wl ch and
| and Justice officials -- it may have occurred in
the October neeting -- where we made the point

that M. Cadrain, when he inplicated Ml gaard in
probably an unsafe state of m nd, that evidence
was okay, but the evidence of anything that he
said for the purpose of our application was not
okay in potentially the same or possibly a worse
state of mnd, and that the approach was typical
and unfair to M| gaard and exanples of not just

t he unsafeness of the original conviction but of
the m scarriage of justice that had occurred, and
t his exchange occurred with Justice about W son
and about Cadrain.

And so am | right that your position was, |ookit,
his, what he said in '69-'70 is unsafe and what he
says in 1990 may al so be unsafe, treat them both
simlar, with the same, with the same eye?

Yes. And coupled with the revel ation, of course,
that there was -- there were state-of-mnd issues,
let's say, in '"69, in 1969 or -- and certainly
demonstrably so by, you know, a couple, three
years |l ater, that were unknown, that were not

known or disclosed, maybe not known by the police
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ei ther.

And so, just on this exchange with Justice, |

t hi nk what you were saying is, lookit, you can't
have it where it's reliable in '69 but not in '90,
what about the flip side, that -- your position
being it's not reliable in "69, if it's not

reliable in "69, is it reliable in '"907?

Well, this is what | was trying to explain

yest erday.

Yeah.

When we had statements from w tnesses where -- and

specifically with Cadrain because there had been
evidence that Cadrain had been interrogated to
sonme degree in oppressive, let's call it,
circunmstances in Regina when he got picked up on

t he vagrancy. So when he descri bes the nmental

hell and torture, whatever he said, you -- we may
have been able to connect it to what we actually
had heard and read in the transcripts, but we have
no i dea, we have no idea of know ng whether the
evidence is reliable or not. s it the truth, is
the whole truth and nothing but the truth? It has
to be ultimately wei ghed agai nst other factors,
and | guess what we were saying is he may not be

telling the truth in the 1990 statement, just as
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he may not have been telling the truth in 1969.
Okay. And so, "here's what he's told us, here's
what he's said, put it into the hopper and sort it
out with everything else"?
Yes.
And so just on the second, then, so the first
concern was the reliability of his state of m nd.

The second concern that | think
was raised by authorities after the statement was
obt ai ned was the, and we touch on this a bit
yesterday, was the fit between -- and | think
where he talks, if we could just go up a bit to
t his paragraph where he is tal king about they,
he's tal king about the Saskatoon Police in the
guesti oni ng:

"They put me through hell and nmental
torture.”

Um, in fact actually just to the paragraph up,
he tal ks about being picked up by Karst and
Short, etcetera, questioned 15 to 20 tinmes, and |
put this to you yesterday; that one concern that
was raised is okay, fromthe Saskatoon City
Police perspective, was -- and we see this in
some of the reports and we've heard this from

some of the officers -- that, lookit, this guy
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came in voluntarily, came in one Sunday norning
and said "I think my friend killed Gail MIller,

t here was bl ood on his clothes", and a few other
pi eces of information, and that over the

foll owing months he | think added a few pieces,
but that essentially, when he testified at trial,
it was simlar evidence or the same evidence, and
t he question is, okay, between point A, March
2nd, '69, and point B, when he testified, if he
says he was put through mental hell and torture
by the police, what were they torturing himto
say and do when - -

| - -

And so that's just the position that's been put
forward. And, again, was that something -- and |
appreci ate yesterday you said well |ookit, the
Regi na police treatment has to be factored in, and
so let's add that, that he talks to the Regina
police |I think in February of '69, and then again
let's add that to the piece; was that sonething

t hat concerned you at the time or that you
considered at the time?

"' m not sure --

And | guess --

-- what you are asking.
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-- the question is | think one, when the
authorities |ooked at the statement, one of the
concerns they raised is, well -- and |I'm
paraphrasing -- but "that's not very credible to
say you went through mental hell and torture when
your evidence didn't change."

And let's say, for exanple, if
Ron Wl son had said it when he said David M| gaard
did nothing and then |ater says he did, that there
was somet hing that the police were trying to
change?
Okay. | -- the point here, | think, is that
not hing that Al bert Cadrain was saying would be
worth -- could be worth anything, potentially, and
t hat the whole thing was part of a del usional
fantasy, and it's subjective, you know, it's
what's in his m nd.
Ri ght .
He is describing what's in his mnd, and if he
believes that he's going through mental torture,
that's in his mnd.
And so are you saying that the fact that he would
say that, and that it m ght be unreliable and
m ght be wrong, m ght actually assist you in the

sense that | ookit, he can't be relied upon,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27000

not hing can be relied upon?

O it mght be, or it mght be true, in which case
it creates an environment of oppression in which
ot her information was obtained from wi tnesses.
Yeah. | guess that's ny --

| mean it cuts all kinds of different ways.

And that was my next question, the fact if it is
true that he was put through mental hell and
torture by the police, | think that was something
t hat, again, you had put forward and was part of

t he grounds, at least by this time, saying |ookit,

these witnesses were put through inmproper police

techniques, if | can put it that way?

Ri ght .

And so, okay, | think | understand. So that the
statement --

And you have to bear in mnd that the whole case
started, as you've said, when Cadrain wal ked in
and said "I saw bl ood on Ml gaard's pants", this
was the source of it.

Now, again, when this statenment was obtained I

think it was sent in to the Federal M nister. [

think we've covered from if we can call it, the
| egal avenue how this statenent would be utilized
to assist your case. Is there anything else you
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want to add on that front?

No.

| think we've covered that. On the, if | can cal
it the publicity side, | think you've said |ookit,
by this time it was not only inmportant to put
information to the Mnister, but to get it in the
public domain to get the public to influence the
aut horities and as well to, | think you said,

don't lose sight of the fact that publicity causes
ot her people to come forward?

Yes.

Okay. But again, just on that, would it be fair
to say that Albert Cadrain's statement that he was
put through nmental hell and torture would again
have sone appeal to the public in the sense of at

| east raising the issue in the public's eye that
that was the sort of thing, simlar to the dog
urine, that --

It's was sensational, yes.

-- was sensational? Okay. And if we can call up
039118. This is an article June 26th, 1990 by Dan
Lett, M| gaard witness says detectives 'tortured
him  And, again, would that be the type of thing,

when you say 'sensational', that would get the

public's attention when the public reads that
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wi tnesses were tortured by the police? Now it's
got quotes around it, but --

Well | have to say -- and you can explore this in
your media phase -- how the Cadrain statement gets
pl ayed. Umm, of course as counsel and as part of
the team you -- there is a risk in providing it to
t he medi a because you don't know how the media is
going to play it, and the journalist himself did
not write that headline and had no role in writing
t hat headl i ne.

Let me just back up.

So how the treatment, how the treatnment, you know,
you could write that -- and believe me, in my own
busi ness right now I'mintimately involved in this
problem the question of headlines.

And in fairness let's maybe just ignore the
headline for a monment, then, and go back to the
content where they repeat what's in the statenment.
Well, except that the headline creates the
sensationalism |f the headline had said M| gaard
team submts new statement from Al bert Cadrain,
which is a factual, non-editorialised, non-torqued
headline, |I'm not sure that you get the same medi a

resul t.

Okay. Let's just go back --
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Even with the same body of the story.

And | think what you are saying is, lookit, ask
ot her people how they dealt with the information.
Let's just tal k about what you had and what -- and
| think what the documents show is that the
Cadrain statement was sent by you, or by your
group, to the media, including Dan Lett; is that
fair, --

Yes.

-- at the same tinme it was sent to Federal
Justice?

Yes.

So in getting the statement that has the words
"mental hell and torture", and sending it to the
medi a, did you expect that you would get some
sensational media stories? Forget the headlines.
Yes, | -- look, yes, no question.

And that, regardless of newspaper practices, you
expected that "mental hell and torture" would get
some play in the media and would cause people to
take a |l ook at this issue and --

To be honest with you, | thought that the mental
instability would be the story, | did not think
that "mental hell and torture” would be the story

at all. | thought, from a media perspective, the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

> O » O

O » O »P

Page 27004

vi sions and hal os and the serpents was the story,
and nmy recollectionis -- and it's, you know, it's
an unfortunate, umm ah, part of it -- but someone
was not going to conme out | ooking good, and it
could have been a crazy Albert Cadrain or it could
have been police officers.

And did it matter to you which one it was?
Frankly, no.

And why not ?

| was acting in what | thought was the best
interests of my client in order to try to get the
Department of Justice to do something.

And so just back, when you say "the ment al
instability", the story m ght have been that the
key witness at trial was suffering mental problems
at the time he testified and, therefore, his

evi dence may not have been reliable?

Ri ght .

If you can go to 15835 --

That's what | thought the story was going to be.
Yeah, okay. 15835 -- well just, sorry, on that,
when you say sonmeone was going to get hurt, unmm,
and you said it may have been Al bert Cadrain, in a
case of this '"the detectives tortured him, would

t hat be, then, the police who were getting hurt?
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Yes.

Because the public is being told that the police

tortured this witness?

Yes.

Okay. And, again, that was something that was --

Well, and if it's not true, obviously.

Ri ght . If it's true then --

Cadrain is hurt.

OCkay, and if it's not true, then the police are

hurt ?

Ri ght .

Okay. If we could go to 158351. And, again, this

is just a letter to M. MCloskey with the nmedi a

clippings, |I don't know which news reports you

sent, I'"mnot sure it matters. And you say:
"As you can see fromthe recent set of
clippings, we are attracting a fair
amount of media attention, and hopefully
that will translate into some pressure
on the Department of Justice."

And so that's what you have been telling us on a

number of occasions, that was the plan, correct?

Yes.

163079. June 27th, "'90, and this is George Oake,

| don't think -- and this is the Toronto Star,
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there's just one point in here. So this is June
27th, you say:
"We are starting to have some high |evel
di scussions with the Department of
Justice which at this stage focus
principally on the recanting statenent
of Wlson."
Can you tell us what, do you renmember what those
woul d have been at this time?
No.
And when you say "high level discussions with the
Department of Justice", would that be -- do |
interpret "high level" to be sonmeone higher than
Eugene W Il lianms, or are you describing the people
you are talking with or the nature of your
di scussions?
| don't know, | -- | don't know.
Woul d - -
| -- we clearly got their attention with WIson
t hough.
And, what, maybe just tell us what, what happened
or why do you say you got their attention?
There was a | ot nore dial ogue between M. Wbl ch
and | and the Justice officials.

And so that would be tel ephone calls back and
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forth?
Yes.
And again, | appreciate that it's a while ago and

it's maybe hard to place calls in the sequence,
but are you able to tell us anything about what,
general ly, was discussed in those calls or what
t he position Justice was taking?

No, | can't. And you can see from here, we're
starting to -- where you have the Toronto Star

i nvol ved, nothing that we had done up to that
point in terms of trying to generate pressure on
t he Department of Justice meant anything, umm
until the national desk of The G obe and Mail or
the Toronto Star called the Department of Justic
and you can see where the -- where it was starti
to get them engaged.

And you' ve tal ked about that before, and | think
we see that at some point the national press and
the Toronto press start to becone involved, is
that right?

Yes.

And | think you told us that initially, although
the publicity in Wnnipeg and area was good, you
had to get it beyond, and efforts were made, and

think some of the documents and transcripts

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

€,

ng




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27008

suggest that you made deli berate efforts to try
and get this story to play nationally; is that
correct?
Yes.
And to get the attention of the national
reporters?
Yes.
And | think you said the Ron WIlson statenent; did
the Ron WIlson statenment help in that effort?
Yes.
And what about Al bert Cadrain's statenment of June
24t h?
| don't recall. | don't recall how that played.
Okay. Probably an appropriate spot to break.

(Adj ourned at 10:30 a.m)

(Reconvened at 10:53 a.m)

BY MR. HODSON:

If we can go to 157092.

Just before |I forget, M. Asper,
you tal ked about the media, when we were talking
about headlines and things of that nature you had
al so mentioned on another occasi on about the fact
that there was conpetition when you tal ked about
the CBC and the like. Wuld it also be fair to

say that once this story started to get
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significant attention in the media, that the media
t hemsel ves were conpeting amongst each other as
far as what they were reporting on, and that
that -- | think your coment was once it's in the
media it's out of your hands, but was the
conpetition something, as well, that was in play?
Yes.
And that maybe one was trying to outdo the other
but maybe keep up to the other and that type of
thing, that created nore interest as well?
Yes.
So 157092 is a letter from M. Corbett to you, |
had showed you the June 12th letter regardi ng your
concerns about M. WIlIliams, and M. Corbett is
sayi ng:
"1 have reviewed the record made of the
interviews of Debra Hall and Linda
Fi sher. In can find nothing untoward in
the manner in which these interviews
were conducted."
Do you recall whether you had any further

di scussion or follow-up on this with M. Corbett?

No .
043139.
M . Corbett |ater showed, | believe, his degree of
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impartiality, however, and his true col ours.

And what, in reference to --

Referring to those of us who believed in David

M | gaard's innocence as simlar to those who

beli eved that Elvis Presley was alive.

And that's, | think, the newspaper article of

M . Roberts, | think, that's been referred to; is

t hat what you are referring to?

Yes.
And were you relying on -- are you relying on
what's -- |I'msorry, is that a discussion you had

with M. Corbett, or just what?
No, that he public -- that he stated to the nedia.
Oh, okay. This document, July 3rd, 1990, is your
menorandum to file about a call. It says:
"l spoke with Carl Karp at the CBC
during the weekend of July 1st, 1990,
and obtained the names and some of the
addresses of Larry Fisher's victims.",
and then goes to list themall, and the dates and
the names and some addresses.
"The latter two victim were the subject
of the Lorne Huff investigation ...",

and:

"Huff indicates that he has no access to
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the incident reports but suggests that
per haps we m ght conmunicate with the
Chief ...",
and then tal ks about these other rapes, or the:
"... three of the rapes within
mont hs precedi ng the death of Gai
MIller ..."
Now | think we saw, in your March 15th, 1990
| etter to Eugene W Il Iliams, you went through the
CPIC information that had his record that |isted
Regi na as the place of the offence, or the
assunmed place of the offence, as well the dates
of the offences. This memo appears to be the
first record that people becanme aware, at | east
in 1990, that the rapes had taken place in
Saskat oon and not Regina; is that, is that
correct, is it this call?
| believe so, yes.
So it's Carl Karp phoning you saying "lookit, the
rapes were in Saskatoon, and here's the names of
the victims",; --
Yes.
-- is that right?
Yes.

Do you know where Carl Karp got this information
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fron?
No .
Do you have any -- did he share that with you when

he told you, was it a source, was it the Court
file; do you know what ?

| -- my recollection, | think he said Court files,
but | can't be certain of that.

And so the addresses, and it may well have been

t hat he | ooked those up in some other source to
try and find these people, but you are not aware,
you can't shed any |ight on where the source of
this information is?

No.

And | think Carl Karp, was he one of the CBC
investigative journalists that was undertaking the
work in March, April, My, June that you talked
about earlier?

Yes.

And so is it fair for us to conclude that this was
one of the products of his investigative work?
Yes.

Did -- can you tell wus just generally, and I'Il go
t hrough some docunents, but did this change the
way you | ooked at the Fisher information, finding

out that the rapes were in Saskatoon, not Regi na?
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Yes.

And in what way?

Umm, it, in our mnd, increased the probability

t hat he was the true perpetrator, and it vastly
exacerbated our frustration and, call it, rage
with the Department of Justice and how it had been
conducting the investigation into Fisher.

And you may have touched on this yesterday, |

t hink you said something to the effect that you
had expected that they would have found out this
information?

Well they certainly would have had easier access
to it than we woul d.

Okay. So if we can go to 010019, and this is a
July 5, 1990 neno from Eugene WIlliams to his file
regarding a call with Wl ch and Pearson, and he
says he learned from Bruce MacFarl ane that Hersh
Wbl ch had the names of four Saskatoon rape
victins. Can we take it, fromthat, that Car

Karp phones you, you tell Hersh Wbl ch, Hersh Wl ch
phones Bruce MacFarl ane; is that |ikely what
happened?

Yes.

And any reason to MacFarl ane rather than to

WIlliams?
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We were trying to deal with a superior officer in
whom -- superior official in whom we had a greater
sense of trust.
And that would be M. MacFarl ane?
Yes.
And then the meno says:
"This information did not accord with
the informati on we had earlier received
fromthe R C. M P. and the Saskatoon City
Police, who advised us that there were
not any incidents of rape attributed to.
Fi sher."
And then it goes on to cite the names. \What
Sergeant Pearson told us is that he, | think in
March of 1990, contacted the Regina police to get
police records and found nothing, thinking that
t hey were Regina rapes; were you aware of that at
that time?
| may have been. | don't recall it now.
And then here:
"M. Wolch requested copies of the

occurrence reports and the witness

statements relating to these offences.
And that would be the four Saskatoon rapes.

"He noted that the information about
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these victinms cane froma C. B. C
documentary which was recently aired."
And is that accurate, is that where --
" mnot sure if it was a documentary or a newscast
but it was --
But from the CBC?
Yes.
And:
"He also wanted to know when the
i nvestigation would be conpl eted "
Now just on the issue of the occurrence reports
and the witness statenments for these offences
t hat he asked for, do you recall -- and I'll show
you some docunents a bit |ater that where M.

WIlliams says he got back to M. Wl ch saying,

ot her than one partial, there were no records for

t hese four rapes; do you recall |earning of that
in 19907
|*ve, umm |'ve tried to recall the whole issue of

the occurrence reports and the files because |
suspect you are going to ask nme about that as

wel | . | really don't have any recollection.

Okay. | will take you through with the benefit of
some docunments, |later, that m ght assist you, but

just on this point, it |ooks as though, at this
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time, the request was made - -
Yes.
-- and as well:
"... wanted to know when the
i nvestigation would be conpleted and
whet her we had interviewed ... Fisher.
He repeated his beliefs that his client
was i nnocent, and indicated that he
wanted to use the occurrence reports to
establish a pattern of simlar act, to
identify Larry Fisher as Gail Mller's
assailant.”
Let me just pause there, and you touched on this
yesterday, okay. Was that the, once you | earned
about this information about Larry Fisher, did
you change your approach at all as to how the
Larry Fisher information fit in with what you

were putting forward?

Absol utely.
And - -
The -- the -- umm unm it was, it was one thing

for David M| gaard to have visited a honme where,
in the basement, a serial rapist resided. That

was one thing, that was the information that we

had in March. It became quite another thing where
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we determ ned or found out that not only the
person who lived in the basement was a rapist,
umm, but had commtted a series of crimes within
the vicinity of where Gail MIler had been

mur der ed. It added a very inmportant, unmm, series
of facts to the -- to just the probability
equation of who is a nore likely killer and

rapi st.

Now at this point are you able to tell us, at this
point in time, whether you would have been aware
of the connection that the Saskatoon City Police
had apparently drawn between the, at that tinme,
unsol ved rapes, the three prior to Gail Mller's

death, and the Gail MIller nmurder? | --

| -- 1 can't, | can't say when, when that factored
in.

At sonme point you became aware of that; is that
right?

Yes.

It would appear at this time, from the docunments,

t hat you may not have been aware of that; is that

That seenms to be the case, yes.
And then, just, can you el aborate a bit on this

i dea about:
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establish a pattern of simlar act,
to identify Larry Fisher as Gai
MIler's assailant."”
We wanted, we wanted to know what had happened in
the previous attacks to find out if there was a
pattern --
And - -
-- that we could attach to the Gail Mller, the
facts of the Gail M Il er murder.
And would it be, the objective there would be to
say lookit, this would help us in providing nore
proof that Larry Fisher m ght be the killer of
Gail Mller?
Well, yes. W had accepted the fact or we seemed
to -- we were resigned -- and you can see from |
think, fromthe tone of this menmrandum you are
showi ng ne now, whatever work was gonna get done
we were gonna do it, and so what would you do with
the information. Well the next step would be to
find out what actually happened in those crimes to
find out if it |ooked |Iike what happened to Gai
MIller.
Now we know from the second application in August
of '"91 that that was the basis, nmore specific

t here, saying "okay, now this" -- once the first
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application was dism ssed the second one was
really based upon the simlar act evidence, wasn't
it, saying "as a result of analysing all these
rapes and the Centurion report we think this
establishes Fisher as the assailant"?

Yes.

And what was the difference between what you are
getting at here, in July of '90, versus what you
put forward in the second application, if any?
You know, you are going to get nme started. There
was essentially no difference.

And, by that, you --

Everything that was of -- everything, everything
that was in the second application was avail abl e
in the first application, or could have been
avail abl e.

And let's just go back, look at this in two
phases, first your position and, second, the
department's position. From your position put
forward in the first application are you telling
us that the ground, if | can call it that, that
you put forward in the second application was al so
put forward in the first application? |In other
wor ds - -

In its nascent form yes.
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And so that, as far as "here's the m scarri age of
justice" in the first application, in your opinion
t hat was a ground squarely put forward to the

M ni ster of Justice?

Well, let's just pause for a second, because

wi t hout the simlar act evidence we have a man who
lives in the basement of the honme that M| gaard
visited who had commtted several rapes for which
he was convicted within the vicinity of where Gail
MIller was nurdered, WIson had recanted. W had
called into question at the very |east the
veracity or the reliability of the forensic

evi dence, and at that point -- at this point we
didn't, | don't think we knew exactly where
Deborah Hall was. But surely, on the three main
poi nts, we would have established a m scarriage of
justice, |eaving aside whether there was sim/lar
act evidence.

So tell me if this --

So, sorry --

Yeah.

So we believed that in the first application

wi t hout the first, without the simlar act
evidence, it was, a mscarriage of justice had

occurred and there was nmore than enough evidence
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submtted to the Department of Justice to justify
re-opening the case.

And so then as far as the first application, are
you sayi ng, and please correct me if |I'm wrong,
that the simlar act issue was there, but not
really as devel oped as much as you could have
because you didn't think you needed to develop it
because of all the other evidence; is that what
you are saying?

No, no. We assumed that as we provided this
information, most of the -- nost of the definitive
information regarding Fisher was information that
was nore properly in the realm of the police
because if we were correct, then the wrong

person -- not only had the wrong person been
convicted, but the true killer, and | believe he
was schedul ed for release fromprison at the tine,
woul d be at | arge, and we frankly assumed that
this m ght be of some interest to investigative
aut horities.

And maybe |l et me ask the question this way.

Why -- and maybe you did, but why didn't you
include in the first application everything you
put in the second application? | think that's --

We didn't have the informati on.
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OCkay. So that as far as putting forward in the
first application this notion of establishing a
pattern of simlar act, we know that that was the
primary or maybe even the sole focus of the second
application. On the first one | think you are
saying lookit, it was put forward, but we didn't
have as much information as we had in the second
application?

Ri ght .

Number 1, right, and number 2, was there an
expectation that work may have been done by
justice?

O the RCMP.

O the RCMP?

Or the Saskatoon police or soneone. Someone who
was a police officer.

And so was it your expectation then that by

rai sing Fisher as a suspect, that if simlar act
evi dence could have been used to point the finger
at him that they would do that work?

Yes.

And so then when the first application was
rejected --

-- Ms. Mlgaard went out and did the work.

And that was interviewing the victims and then
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putting forward the second --

And then we had a conference, took all the facts,
created a chart and sent it back to Ottawa.

Was it -- and so again just as far as the
difference between the first and the second
application on the simlar fact issue, the first
one, would you agree -- what was put forward, at

| east from your side, and it may have been because
you didn't have the information, but what was put
forward was simlar fact as an issue, but not the
background i nformation?

No. What we put forward is -- | mean, | guess by
implication, yes, we did raise the question of
simlar act evidence. What we had done was, we
felt, was establish beyond any concei vabl e
threshold that the conviction of David M| gaard
was a m scarriage of justice.

Is it, is what you are saying, and |I'msorry if
"' mnot getting it, but is what you are saying is
| ookit, we did not think in md 1990 with
everything that we had, we had enough there on

Fi sher, we did not think we needed to go and
develop it to the fullest extent that we did in

t he second application?

That's true.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27024
Okay. So that Fisher is still there, Fisher is an
issue, and based -- | think earlier on you said

because of W I son and Cadrain and everything else,
t hat you t hought you had enough on Fisher that
suggested a m scarriage of justice?

Yes.

Your application is dism ssed, it appears the

m ni ster disagrees with your view about whether
you had enough, the second application you then go
and get some additional information fromthe
victims and put forward another argument to say
okay, here is some nore information that points to
Fi sher that buttresses what we gave you before,
now give us a remedy; is that a fair summary?

Yes.

If we can go to 010033, this is a July 5 letter
from M. Wlch and it covers the sanme thing. Just
for the record, asked to receive all the details
regarding the seven other serious sexual assaults.
We have the names, rather interested in | ooking at
patterns and simlar acts, etcetera. Do you have
any menory, M. Asper, of what you would have
received back from Justice in response to this
request ?

| don't recall.
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And then if we can just go down, at the bottom he

says:
"Al'l the information which exonerates
David has come from our sources.
Keeping in mnd that we have no
financial support at all we cannot help
but wonder what we woul d achieve if we
had the sanme resources that you have.
It was somewhat disturbing to |earn that
as of this date you are not totally
famliar with the nature and substance
of the record of Larry Fisher. Clearly
you woul d have better access to the
record and the police reports than we
woul d, and yet in spite of the fact that
we furnished the information some tinme
ago, it appears that you either did not
receive the information or received
wrong information in this regard.”

And that's | think the point you made earlier;

correct?

Yes.

337482, and this is tape 155, this is one of the

new tapes, | think it's a conversation July 5,

1990 and it's a conversation between Joyce and
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Hersh Wolch, and if you can go to page 337489,
just a point here | wanted to ask you about. I
appreciate you are not involved in this call, but
it's a discussion, it talks about the July 5

| etter and it talks about Ms. Ml gaard, 'So when
are you neeting? On the 6th you were supposed to
meet .’ Hersh, 'Well we were supposed to nmeet but
it was supposedly on the prem se that they wl
meet with Wlson first, so | think WIlson is the

key right now. 'So you are not going to have

this nmeeting. How am | going to get to Ottawa
tomorrow. '

And when | read that, | wondered
whet her there had been a neeting planned on July 6
with Justice simlar to the type of meeting you
had | ater in October, but that ended up getting
put off because of the WIlson information, Fisher
i nformation. Do you have any recollection of
t hat ?
No. | have a feeling that the WIlson interview
m ght have been scheduled for Ottawa as well .
Okay.
But it's fuzzy.

And when | read that, | wondered whether or not a

meeting had been set up on July 6 where the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27027

depart ment was going to say okay, here's what we
have.

| don't recall that.

And then it got del ayed because of other

i nformation. No ?

| was at a disadvantage, my wife was in | abour
actually that day with our first child.

On July the 5th?

Si xt h.

If we could go to 337507, and this is a
conversation, | think this is part of the same doc
I D, the sanme tape, a conversation between you and
Ms. MIlgaard, and this is tal king about your

di scussions with Ron Wlson and this tal ks about
Wl son's involvenment sort of gives him an accuse
to get rid of himand now he's on holidays and
this is, you are relating, | think, if we can go
to the next page, a discussion where you found out
W Il son |lost his job, and then, 'No, interestingly
enough he told me Ken Watson his | awyer has told
him essentially to tell me nothing, but he said

| ook, I'"mgoing to tell you this. He says Justice
sent him his two original statements. The first
one is exactly the sane as the statenment he gave

us, nothing happened, | don't know anything, and
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we had nothing to do with this crinme.’ " Ri ght .
'The second statement, however is one where he
was, you know, coerced.'

And it | ooks like here, M.
Asper, that you had talked to Ron W I son around
this time and he had told you that his |awyer,
Justice had sent to himhis two original
statements; is that right?
Yes.

And then the next page, and | think M. WIson

or

ended up, or M. Watson ended up sending you the

first statement; is that right?

| guess so.

And is it fair to conclude that you wouldn't have

seen that statement up until this point, or aware

of it?

| think that's fair, yes.

Had you consi dered asking Justice for that at all,

back before the interview of Ron WIlson, to get

from Federal Justice copies of any statements Ron

W Il son m ght have made?

We may have had that conversation with them I
don't think we did it, made the formal requests
writing.

Pardon me?
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We didn't make the request formally in writing,
but we may have discussed it with them | "' m not
sure though.

Okay. Do you have a recollection of asking for
his statement before the interview?

| don't recall specifically asking for that
statement. We were -- we had been asking for
di scl osure though.

Okay.

Generally, in a general sense.

In tel ephone di scussions --

Yes.

-- or in writing?

Yes.
And that would be to Eugene W IIians?
Probably -- no, | think they were with M.

MacFar | ane.

And then there's a discussion here where you say,
'One wonders though whether Tallis had his first
statement, whether that was disclosed.’ Joyce,
"Well we always knew that they'd all given first
statements.' 'Yeah, but did the defence have a
copy of that statement because nowhere in the
cross-exam nation of W/ son does Tallis put his

first statenment to him' "Oh David, |I'm sure
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t here must have been. Hol d on.' Someone at the
door. "Well Disbery or Tallis would certainly
know t hat wouldn't they.' You say, 'Well not

necessarily because when | talked to Disbery you

know | asked himif he had any, any recollectio
and he had none. But you know | nmean the proof
in the puddi ng because | don't know that trial

techni que has changed to any great degree in th
extent that when you have sonmeone testifying in
manner inconsistent with his statenment previous

given that you cross-exam ne that person. Joy
"So you're thinking that he really didn't have
it? "Well | think that, | mean nmy recollectio
and | can review it, but my recollection of

W | son's cross-exam nati on does not, | mean | k

for a fact that it contains no specific referen

n

is

e
a
Iy

ce,

n,

now

ce

to a statenent and a date when the statenent was

given you know like, a cross-exam nation would
typically go sort of like this, WIlson on such
such a date '

And |l et me just pause there.
| ooks as though at this point you've got Ron
W lson's first statement and you are discussing

whet her or not M. Tallis would have had it at

time of trial; correct?
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Ri ght .

And you make reference to talking to Disbery who |
think was M. Tallis' junior counsel ?

Yes.

Woul d you have called himto ask him that question
do you renmenber?

| don't recall.

And is there any reason you would have called him
rather than M. Tallis?

| can't recall. | don't recall even speaking wth
M . Disbery.

Okay. And then the next page there's a discussion
again and Ms. Ml gaard says, 'I think it's, |
don't think it's in the prelim’ She says, '"1'l|
go back and | ook, I've got the prelim downstairs.
11 check that.' And then scroll down, you say,

' Okay, so what, but that, those are, those are
sort of things that we can | ook at, but the point
is this, WIlson now sees hinself as being
desperate, and | said to WIlson please talk to
Justice.' Joyce, 'And what does Watson, what's
WAt son not wanting himto tell you? And you say,
"Well he didn't want Watson,' and then the tape
cuts out, '"Now | was with you when | left the

urgent nmessage for Watson.'
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So it appears here you told
W Il son go talk to Justice?
Ri ght .
And then down at the bottom you say, 'But W/ son
wants to sell his story, he sees hinmself as having
no noney and no future and no hope.' And then the
next page, 'And | mean | talked to himfor a fair
| ength of time. And sort of kind of punped him up
alittle bit to feel good about hinself. | think

essentially to no avail but at |east we had a

conversation.' Joyce, 'And do you think someone
woul d buy his story? You say, 'Well 1 don't
know. | highly doubt that media would buy his

story because the general policy of the media is
that they don't pay for news. They don't buy
stories.' Joyce, 'And Dan's already got it.' And
t hen you say, 'You know, | don't know what else he
can add to it other than to enbellish, you know,
his personal anguish, but you know, | think if CBC
were to pay him he'd go on camera, but you know,
CBC ain't gonna pay him |l don't think.' " And what
about CTV,' and a further discussion, and then the
next page you say, 'What it leads nme in ny
cynicism these days to believe that perhaps this

is part of the design of Justice to |let us sweat
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it out for a while and see if, you know, if he
cracks.'

Do you recall discussions with
W | son about -- was he trying to get, to sell his
story then to the media, do you recall anything
about that?
| don't recall this conversation, no. | don't
recall that conversation with W/ son. | recall
generally having a conversation with himtrying to
stabilize him but | don't remember the substance
of the conversati on.
Do you remember any discussions of anybody about
Ron W1l son selling his story to the media?
No.
And this |ast conment about Justice, 'To |let us
sweat it out for a while and see if he cracks,'
did you have concerns that Justice, Federal
Justice was delaying their interview of Ron WI son
for a purpose?
Apparently | did. | don't recall.
Don't recall?
No.
If we can then go to 337528 and a conversation
again between you and Ms. Ml gaard, and it | ooks

as though the next page, this is Dan Lett, and you

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27034
say, 'Dan called there last night," and | think
this is to Wlson, "I mean | remenber | told you

W |l son said that this was something that Watson

had told himnot to tell me. And you, 'So would
Dan, so | was talking to Dan yesterday, and you
know | sort of mentioned it |ooks |ike maybe there
m ght be a non-disclosure issue comng up here so

he of course, and bear this in mnd, | phoned

WAt son, remenber from Mtch's office and |eft an

urgent message.' "Ri ght, right.’ "So | called
WAt son. | didn't hear from himin the norning. I
called later during the day and he was out. Dan

had four conversations with Watson yesterday.'
Joyce, "Why isn't he calling you?

And so it | ooks at this point
that Watson is talking to Dan Lett, but he's
deli berately not talking to you; is that right?
| guess so.
And then, 'Apparently, you know, WIlson's first
statement is even better than you know, than the
one he gave us.' 'Yeah.' "1 mean obviously from
the sounds of it, sounds |like they, they
specifically asked him whether there was a point
in time that David was away from the car.' And he

says no.
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Next page. 'But here's, here's
where it's comng down to, | mean there's no place

in the transcripts, right, where, where that first

statement was put to W Ilson.' "You' ve checked?
'Yeah.' ' So, so.' And that's just in the trial
transcri pts?' "Ri ght . And you say, 'I'Ill go

t hrough the prelimtoday. Got to run off to
Court, but check it out. It either means that the
Crown didn't disclose the existence of the first
statement and forgot about disclosing the

exi stence of it, they also gotta provide it to
defence counsel. Okay. Now t hey may have said to
Tallis oh by the way, when he first, you know, net
with the police he denied any invol vement.

W t hout giving them anything nore. In that case,

there's serious, serious problems. This is

Marshall, this is exactly what happened in
Marshall, but there's a flip side to that, what if
t hey did. | mean, what if Tallis had it. Then it
shows conpl ete inconpetence of counsel. So then
okay, so then | started to think all right 1I'm
Tallis.' Carries on. 'Does it |eave open the
possibility that Wlson, | mean do | want to open

the argument that WIson |lied and they're al

trying to cover for Mlgaard and in fact they knew
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more, or know nore because the Crown would say you

10

11

12

13

14
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21
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heard Wlson's first statement, you know what he
said in his second statenent and you've heard his
evi dence today which you know is reasonably
consistent with his second statenent. Ri ght . So
you can't, it's just as easy for you to concl ude
that Wlson |lied when he first spoke with the
police and is now telling the truth but even they
know more. And then I, you know, like I spend
most of the night tossing this through ny mnd and
| thought there's no way, there's no way that the
defence counsel would avoid putting that statement
to him | mean, there's no rationale | can think
of that makes any sense for himto hold back
cross-examning WIlson on that statenment unless
what David told us went around prison is true,
being that Tallis and Caldwell were in cahoots.
Yeah, but M. Tallis was up for a judgeship,' and
you say, 'Yeah, but it's starting to, | mean,
there's starting to beconme a paper trail which is
very unusual, of m sconduct.’

And again it appears that
there's a discussion at this time around the
question of, based on Dan Lett telling you that

Ron W1l son said he had a first statement about
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whet her or not Cal dwell gave it to Tallis, and if
he didn't, then the Crown had a problem I f he
did give it to Tallis, then Tallis had a problem
because you thought he should have used it. I's
that a fair --

Yes.

Fair summary?

Yes.

010032, and here's just a note here on prison
files, it looks as though the feds, Federal
Justice had asked for David's prison file; is that
correct?

Yes.

And again | take it there was no issues there
about -- I'"'msorry, let me just go back up. Her sh
al so sought an update on the occurrence reports
for Larry Fisher's Saskatoon rapes. Again, do you
have any -- | think you told us earlier you don't
remenber what you got or when you got it?

That's true.

If we can go to 027179. Actually, let me just --
before | get to this article, the transcript |
showed you tal ked about, between you and Ms.

M | gaard, about Ron's first statement, saying that

David wasn't even away from the car and that was
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sort of an issue that we've heard a fair bit of.
What is your recollection back at that time as to
what David Ml gaard's position was as to

whet her -- you'll recall Ron WIlson's evidence at
trial was that when he got stuck he and David |eft
the car to go |look for help and that's when he
said, or the Crown said the murder nmust have
occurred, and | think it was up to 15 m nutes was
the | ongest period of time that David was away.

In his -- what M. Tallis' evidence is is that
back in 1969 David told himthat yes, they got
stuck somewhere, yes, that he and Ron |eft the
car, but only for a short while, and | don't think
M. Tallis was able to put it into m nutes, but it
was | think in the range of a mnute or two, but a
short while, and Ron W I son, when he was exam ned,
or when he gave his recanting statenment to Paul
Henderson, | don't think addressed the issue.

When he was exam ned by Eugene W Illianms in July of
1990 he said, oh, yes, we got stuck and David |eft
the car, but for no nore than two m nutes, maybe
three m nutes, something like that. What is your
recollection, M. Asper, of what, on this issue of
whet her David was away from the car and, if so,

for how |long, and, if so, Ron WIlson and David
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M | gaard were saying the sanme thing on that

subj ect .

My recollection is David, fromthe outset, said
that they had actually been stuck many times, that
they had bald tires and they were constantly
getting stuck on the ice, they were able to rock
the car back and forth wi thout getting out and
that there may have been one or two occasions
where they actually did have to get out and push.
And what about getting out and pushing and | eaving
the vehicle to go | ook for help?

| don't recall David ever saying that.

And what about as far as your -- when you were

| ooking at Wlson's evidence and his statenment,
his recantation, do you recall whether you placed
any significance on that?

On David | eaving the car?

Yes.

" m sure we would have placed sonme significance on
it, yes. | don't recall it though.

And | think what Ron W | son said in his interview
with Eugene W Illiams was yes, he left the car, but
only for two m nutes and he didn't commt the
murder, and his first statement with the police of

March 3, '"69 | think was silent or said they
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weren't -- it doesn't talk about that and there
seemed to be a debate in the following 16 years,
because there may still be a debate today, about
whet her they did or didn't get stuck and whet her
David did |l eave for, you know, for up to two
m nutes, and the reason | raise it is in the
di scussion with Joyce M| gaard that | just showed
you, you seem to be, or there's a discussion about
| ookit, in Ron Wlson's first statement he doesn't
even say David is away fromthe car and the first
statement is the truth, it's the same as what he
told us, and I'"'m just trying to find out whether
you have any recollection or can shed any |ight on
that issue and where it was at that tine.
| can't be specific about nmy recollection on that.
So here's a July 17th article, "Wtness statement
wi t hhel d, |awyers say,"” and | think you are
famliar with this article, M. Asper?
Yes.
And it tal ks about:
"A statement given by a star witness in
the David M| gaard case that could have
discredited his entire testinmony appears
to have been withheld from defence

counsel during the 1969 trial, two
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| awyers close to the case have charged.”

And then if we can go over here:

"The revelation of the first statenment

has created serious concerns about

whet her Cal Tallis, Ml gaard's | awyer in

1969 and now a Saskat chewan Court of
Appeal justice, was ever told of its
exi stence.

Tallis will not discuss the

case.

David Asper, M| gaard's

W nni peg | awyer, noted Tallis nmade no

reference to the first statenent
guestioning Wl son at either the

prelimnary hearing or trial.

in

Asper said it is inconceivable

that Tallis, if he had known of t

he

original statement, would have ignored

it at the trial.

"It is painfully obvious from

the transcripts that Tallis did n
direct Wlson to the original

st atement , "
that it would be serious m scondu

the Crown not to provide that
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information to the defence."

"It suggests to ne that Tal
may never have known about it."
And those are your comments. "1l go on to
M. Watson's in a noment. The evidence the

Comm ssion has heard, M. Asper, is that the

statement was provided by M. Caldwell to

lis

M. Tallis in, certainly in the summer of 1969

around the time of the prelim but certainly

before the trial, and both M. Cal dwell and

M. Tallis have confirmed that and M. Tallis

testified about the fact that he had the

statement. We've seen the transcript where he

put the contents of the statenment or the fact
the statement to M. W I son and descri bed for
t he reasons that he did not tender --

| was here for that evidence, yes.

of

us

Okay. So |'"m wondering at this time, can you tell

us, what were you basing your comments on in this

article, what information, or what was your

t hinking at the time?

Well, | think this was actually an extraordinarily
unfortunate media report and I will tell you what

| think, or what | think | intended here. | think
there were two parts to this. One was a criticism
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of M. Tallis for not putting the statement to
M. WIlson and the quote, "It is painfully obvious
fromthe transcripts that Tallis did not direct

W lson to the original statement,” is a

stand-al one comment that was critical of

M. Tallis. It was conjoined with a second
general statement that it would be m sconduct to
not provide the statement to the defence which
woul d be true, except put together it makes it
sound like I'"m accusing the Crown of m sconduct
and | don't believe that that's what | intended in
this interview.

What did you intend?

| intended to criticize, it looks like, to
criticize M. Tallis for not, either not putting
the statenment to M. W Il son or the Crown for not
di scl osing the existence of the statement in the
first place, but not definitively either way.

At this point would it be fair to say, or you tell
me, what was your belief at this time as to

whet her or not the statement had been disclosed?
Didn't know, and now, as | say, |'ve heard the
evidence of M. Tallis' rationale and we now know
that the statement was disclosed, so --

And so were your comments nore directed at
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M. Tallis then for not using the statement in a
way you thought he should or was it directed at
M. Caldwell for not disclosing it?

No, it was directed at M. Tallis, the criticism
was directed at M. Tallis. There was, as | say,
a separate coment that if in fact M. Tallis
didn't have the statenent, it would have been

m sconduct for the Crown not to disclose it, but

t hat wasn't what the point was.

If we could just go back up to the headline, and I
appreci ate the conmment you made earlier about
headl i nes, but the headline says, "Wtness
statement withheld, |awyers say,"” and the | awyers
gqguoted are you and M. WAatson, and so are you
telling us that |lookit, this is not what --

Well, | don't think if you -- if you -- as | say,
it's conjoining two points, it's conjoining the
fact that the statement wasn't put to M. WIson
with a comment that | probably shouldn't have made
which is that if the reason he didn't put it to
M. WIson was because he didn't have the
statement, then the Crown m ght have engaged in

m sconduct. That |led to putting the two together.
Okay. And --

It was a very inexpert use of some very inportant
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concepts in crimnal |aw.

So are you saying that the headline, "Wtness

statement withheld, |awyers say," does not reflect

what you as a | awyer said?

Certainly not what | intended.

Okay. And then if we can go back here, it talks

about Watson, who is M. WIlson's counsel:
"Wat son said not only does the first
statement lend credibility to his
client's recent recant of his testinony,
it suggests a serious om ssion in
information given to Tallis.

"I can see no reason (for the

statement to be withheld)," Watson said.
"Any | awyer woul d have questioned it and
it would have been quickly exposed in a
court."”

And then down at the bottom WIson says:
"I't's all a bunch of crap,"” WIson said
of his testinmony. "The first one was
the one that was supposed to be in
court. If they had used it then, it
woul d all have been over."

And so both M. WIlson and M. Watson are saying

| ookit, I think, the Crown didn't give the
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statement to Tallis and, if they had, all he had
to do was show it to WIlson and it would have
been over?
| think that's --
Yeah.
That's a bit naive, but --
Had you, at this time, contenplated contacting
M. Tallis to find out whether he had the
statement before this article, or before making
t he comments?
| can't recall. | can't recall.
O in fact, and maybe not directly M. Cal dwell,
but through Federal Justice, saying |ookit, can
you tell us on the prosecutor's file was that
statement disclosed, had you considered that?
Oh, | believe we had been asking for disclosure of
the entire file for quite sonme time.
If we can go to 336054, and this is tape nunber
30, July of 1990, if we can go to page 336107
And this is a discussion between you and
Ms. Mlgaard | believe July 18th, the day after
the article, and I will show you in the transcript
why | think that in a nmoment.

You say, 'When | told Hersh

about the statements he gasped, he said I
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shouldn't be surprised, but it's just amazing.

And then another thing', 'The only problemis
according' -- Ms. Ml gaard says, 'The only
problemis, according to the testinony, | think

Tallis knew about these statements', you say,
'Yes, except he never put themdirectly to him he
does, there is a short passage where he talKks
about when you first spoke to the police you told
t hem not hi ng happened', Ms. Ml gaard, 'But no,

there is a part there where he tal ked about the

statement to Riddell'. 'Yeah, Joyce, |'ve got
the, |I've got page numbers for you, and | would
like you to | ook at what | give you, okay.' And

then scroll down. Ms. M| gaard, 'Page 320 - page
291, police visits in March, Riddell is mentioned,
page 292, "At the time Riddell was there there was

no suggestion that you were a suspect in

connection with the case", "I don't believe, there
m ght have been, |1'm not aware"', and you say,
"Correct'. Next page. And it goes on to make

some quotes. Down here Mrs. Ml gaard cites from
the transcript, 'This is when the jury was out and
the Court said they had no recollection of any
specific statement', scroll down, and you say,

"This is what | am saying, when you have, you see,
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| don't know that Tallis necessarily has a copy of
the actual statement. Very often the Crown wil|
wite a letter saying that "he made a statement to
on such and such a date to such and such an

of ficer and provided no useful information", or
something |ike that, because let nme tell you, and
| don't think you'll find a |awyer who wil

di sagree with me, that when you have in your hand
t hat statement, you put it to himword for word
and you show him the statement and you show it to
the jury'. And then Mrs. Ml gaard, 'Well he
hasn't, he hasn't done that, but | know in the'.
And then the next page you talk about, 'To this
day, Joyce, | have trouble, | mean in this era of
the Charter and acute awareness of procedural
fairness, | still have trouble getting statements
fromthe Crown'. And then if we can skip ahead to
page 336113, there's some further discussions
about the transcript, at the bottom Ms. Ml gaard
says, '"Ken Walters in Regina", and that would
approxi mately be what date? Sometimes in March'.
And she's quoting from Ron W1l son's evidence being
exam ned by M. Tallis, ""In March, and | take it
during the trip up to Alberta there was never any

menti on about the murder of a girl in Saskatoon,
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no there wasn't, and so when you told M. Riddel
that all during this trip there was never any

mention about the murder of a girl in Saskatoon

, and then to the next page, she says, Now
when you had this meeting or discussion with

M. Riddell"', and again quoting fromthe
transcript, '""on March the 3rd, | take it that
before you gave them any statement you told them
there was nothing to hide about what had
happened”'. And then down at the bottom you say,
"No, | listened, | say what could very well have
happened is that Tallis would, or Caldwell would
tell Tallis that WIson was interviewed and gave a
statement in which he describes nothing

happeni ng' . Next page, and |'m skipping parts
here, but there's further discussion between you
and Ms. Mlgaard, | think she's trying to
convince you that he did have this statenment and
is going through the transcript, 'I dug them out
because | remenmbered that part of it'. Then down
at the bottom 'So when | read that in the

paper' -- or sorry, yeah -- '"In there about

Ri ddel | and his statement, so when | read that in
t he paper yesterday | just about freaked right

out You say 'No, no, no, | don't think any of
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t hat makes it any |less clean'. The next page,
bottom 'If he didn't have the statement then
there's very, very, very grave problems with the
prosecution, because a summary of the statement
does not suffice. And, | nmean |look, Tallis is in
there theoretically fighting for David's life'.
That's the end of that transcript.

COMM SSI ONER MacCALLUM: VWhat date was
t hat, M. Hodson?

MR. HODSON: | think it's July 18th, 1990,
and the reason | say that is because
Ms. Ml gaard says, '"When | read the article
yesterday | nearly freaked', so I'm assum ng

that's the July 17th, 1990 statenment.

BY MR. HODSON:

Do you recall that exchange with Ms. Ml gaard?
Um | don't, no, | don't. | don't specifically.
Do you recall some questioning about whether or
not that article was accurate about saying that
M. Tallis didn't have the statenment?

Um, |, you know, | want to be clear here that --
and |1'd be curious to hear the entire interview,
because there may have been colloquialism that |
used during the course of the interview, when

say "put the statement "I may, | may have been
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usi ng shorthand for other things. But | don't
recall this discussion and |I don't recall sort of
there being a reaction to the newspaper item

Okay. There is also a transcript, which I won't
put to you, between Joyce M | gaard and Dan Lett
where | think she has a simlar discussion with
hi m and going through parts of the transcript, and
would it be fair to say that on July 18th

Ms. MIlgaard told you, based on her read of the
transcript, she thought that M. Tallis had a copy
of the statement and you, | think, ended up not
agreeing with her, saying that he could have just
been aware of its contents as opposed to actually
having it?

Yeah. | think I was trying to say that -- to
descri be a technique of cross-exam nation to Dan
whi ch involved the actual use of the physical
statenment, and --

You say 'to Dan', | understood --

To Dan Lett, and | may have been describing to him
a techni que where you actually show the witness a
written statement --

Okay.

-- and take them through it line by line.

This is an interview with Ms. M|l gaard?
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| understand that. | understand that.

And | guess, on the 18th --

But |I'm saying that what | have just described to

you may have been the genesis of the article.

Okay. | see. And again, on the 18th, it | ooks as

t hough, fromthis interview, that your position

with Ms. Mlgaard is that M. Tallis didn't get

the statement based on the exchange; is that a
fair reading?

Yeah, the transcript itself didn't tell me that
actually -- he had the actual statenment.

And - -

he

He had some information that was in the statenment

but not that he had the actual statenment.

And so again you said the day earlier when you

tal ked to Dan Lett, or around the time of the Dan

Lett article, | think you said you didn't know

whet her he had it but you were being nore critical

of M. Tallis for not using it, which would be
In the manner that | have just descri bed.

Yes, okay.

Which is to present the witness physically with

the statenent.

So on the 18th of July does this conversation with

Ms. MIlgaard assist you in telling us whether,
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t hat date, you either believed that Tallis did or
didn't have Ron Wl son's statement?

On that date |'m pretty sure | believed he did not
have it.

That M. Tallis did not have it?

Ri ght, right.

And would that, if that were true, | think what
you have said is |lookit, that would be serious

m sconduct - -

Yes.

-- on the part of the Crown?

Yes. And, as |'ve said, |I've -- | sincerely
regret going down that path with Dan Lett.

If we could go to 336168. These are some further
di scussions, | think this is around July 20th,
1990, Ron W lson is interviewed | think July 25,
1990, and just to give you a bit of a prelude into
what | am getting into, there's sonme discussions
here between you and Mrs. Ml gaard, and | think
you are discussing what Ken Watson, Ron W I son's
| awyer, has told you Ron W Ilson is gonna say when
he is interviewed by Eugene WIIians. Do you
remember that, being given a bit of the heads-up,
"l ookit, here is what my client is going to say

when he is questioned"?
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| don't recall that at all.

Okay. We'll go through that. And it says,
"Wlson is going to be interviewed probably Friday
or Monday' -- sorry, | think July 20th m ght have
been the day that he was interviewed, in any event
this would appear to be just prior -- and you say,
"W lson is gonna to say as follows, that they
broke in along the way and that a flashlight was
taken', '"Right', and then you say, 'And as well a
bone- handl ed hunting knife was taken, and that

W |l son saw David with a bone-handl ed hunting
knife, not a paring knife. Now did they find that
bone- handl ed hunting knife when the snow nelted?
Ms. Mlgaard, 'It was on the stringer of the
fence, it was on the stringer of the fence at the
head of Gail MIller'. You say, 'When they found
the body or was it in the spring that they found
it? Next page, and scroll down a bit, please.
You say, 'Well Watson, Watson asked ne, he said,
guote, "what was the nurder weapon here" and |
said, quote, "well 1'm not sure, you know, the
Crown said it was this paring knife, but there was
also this bone-handled hunting knife that they

| ost", at which point he went, quote, "oh shit",

and | said "what", and he says, "well here's what
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W Ilson is gonna say"'. And Joyce Ml gaard, 'Wel
if WIlson is gonna say that, what's the
difference, David? Like |I don't understand it.

He's also going to say that he was never separated

from David', and you say, 'Yes', and then the next
page you say, 'That's right, that's right, and his
position was gonna be if the police had done their
job properly they would have known that what was
taken from the break-in was a knife that didn't
mat ch what they said is the murder weapon, and now
unfortunately for the police, fortunately for
David, the police are not only bound to that

t heory but they have got, | nmean he's going to
describe the knife with a blade substantially

bi gger than 5/8's in width, which is what the
wounds were'.

Let me just stop there. Do you
recall this discussion, or |earning about the fact
that M. W I son was gonna say that he remenbered
David M | gaard having a bone-handl ed hunting knife
fromthe el evator?

No, | don't recall this conversation.
You don't --
And | don't recall the conversation with

M . WAt son.
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Do you recall any discussion or any concern -- and
| think we'll see when Ron W I son was interviewed

by M. WIlliam he corrected his June 4th, 1990
statement he gave to M. Henderson where he said
"David did not have a knife" to say "David did

have a bone-handl ed hunting knife that he got from

the elevator” | think; do you remember that
happeni ng?
No.

And it | ooks as though there was some concern here
because there had been another bone-handl ed
hunting knife found in the back alley, and | think
t he discussion here related around "well what

is -- does -- what does that mean".

If we could go to 336054 and go
to 336181, this is around the same time, | think
this is a discussion after the one | just showed
you, and see if this assists your menory. You
say, 'Okay, now | started, | have a real pain in
my stomach about this bone-handl ed paring knife',
"Do you', 'Or the bone-handled hunting knife',
"Yeah', "And |'"mjust a little concerned. | mean
Hersh thinks the |ess said about it the better
because nobody is going to even renmenber it except

that', and Joyce says, '| made a big issue of it,
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the m ssing bone-handl ed paring knife, we even got
it in our fact sheet'. You say, "Well |'mjust

| ooking at that, | don't think it is

Ms. Ml gaard, 'Two knives were found at the scene

of the crime', 'Oh yeah, yeah', 'And then one
di sappeared, was never brought into', 'That's
right'.

And then down at the bottom,
actually if we could then go ahead to 336184, you
say, 'Now |I'm concerned, apparently W /I son gets,
W Il son remembered this after reading Nichol's
evi dence, and now | don't remember anything in
Ni chol's evidence', Joyce Ml gaard, 'Oh yeah, |
remember Nichol describing a bone-handled knife',
you say, 'Did she'. Next page, 'Yeah, she said,
she did describe a bone-handled knife in her
testinony and then, you see, that's why | wondered
if Tallis backed away from the bone-handl ed
knife'. And then down at the bottom 'So |
started to think last night what if this knife
means anything', and then it goes on. If we can
go to the next page, and you say, 'I| know, except
what's starting to happen now is that WIlson is
starting to sort of become open to

cross-exam nation, you know, because in his
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statement -- hang on, 1'Ill just pull it out
here -- he says that "I saw Mlgaard with a

mar oon- handl ed paring knife prior to our arrival
in Saskatoon from Regina the morning of the Gai
MIler Murder. This was not the truth. | saw no
knife prior to our arrival in Saskatoon. | recall
t hat David purchased a paring knife to cut our

meat and cheese on that trip but this was when we
stopped for groceries in Rosetown after we had

| eft Saskatoon"'. Ms. MIlgaard, 'Oh, | see what
you were saying, he said on that statement that he
gave -- that he saw no knife', 'That's right',
"And now he is turning around and saying he saw a
knife'. '"Now I'll tell you, it kills me, because
if he hadn't read Nichol's evidence he may never
have renmenbered it, and he may not remenber it, he
t hi nks he remembers it'. And then down at the
bottom you said, 'Because when | talked to WAtson
yesterday the first question he asked me was "what
was the murder weapon in this case"'. And then
again the next page, scroll down to the bottom,
Ms. M| gaard says, 'The truth can't hurt us', and
you say, 'No, | know, it's just I'"m just concerned
now that it's going to send WIllianms off on a

tangent to go and investigate that break-in', and
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Ms. M| gaard says, '"Well, if he does', "Well it's
just another del ay'. On the next page,

Ms. M| gaard, 'Because the point is if he was
never separated from David it couldn't have been
David, now he's remaining firmin that, isn't he',
you say, 'That's right, that's right'. And down
at the bottom 'And evidence conmes out that there
is a bone-handled knife that was found at the
screen but it was lost, WIlson says David had a
bone- handl ed knife, and so the conclusion is
"Okay, well the police screwed up so they

shoul dn't have convicted him but we don't know if

he is innocent or not", that's all, | mean that's
the only, | suppose, theoretical problemthat
could arise'. And, 'Except that WIson says "like

we were never apart"'.
Does that, do you recall that
conversation, M. Asper, at all --
No.
-- or that discussion?

No. During this period, this is July of 1990 |

bel i eve?

Yes, | think so.

As | say, and | -- it's no excuse, | -- nmy wfe
and | had just had a child, | wasn't really in the
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office, --

Yeah.

-- and | remenber nore about the child than | do
about these conversations, |'msorry.

And that's fair, 1'll leave it at that. The
statement or the exam nation that WI|son then does
provide to M. WIIliam does say two things, and
in fact this was his evidence at the Suprene
Court, at |east at one stage at the Supreme Court,
was that they were apart for a couple of m nutes
and that David did have a bone-handl ed hunting
knife, and the description of it was, | think,
different than the bone-handled -- the

bone- handl ed hunting knife that was found at the
scene | think had a compass on it, so | think

there were some differences there, but in this

transcri pt you seemto be saying that, "lookit,
this is going to | ead Eugene WIlIliam down a path
and further delay". | appreciate you don't recal

t he conversation but would that be a fair reading
of it?

Yes.

And, and was there, it |ooks as though fromthis

conversation that there was some significance on

Ron Wl son saying they weren't apart?
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|, yes, | -- you know, | nmean that was good for
us.

Or apart for two m nutes?

Yes. Ei t her way was good for us.

336830. There is a discussion here -- no, sorry,
336852 is the doc. ID. And this is, there's not a
date on here, this is tape 107, but | think it is
around July of 1990. If we can go to 336880. And
there is a discussion here about, this is about --
| think around the time of W Ison, and you say,
"You know how the incredible thing is that', and |
think the prelude to this, there was a discussion,
| think at this time David M| gaard was having
sonme issues with you and M. Wbl ch as counsel and
whet her he needed to have | egal counsel, and |
think this -- that was the discussion that led in
to this point, and you say, 'You know, the
incredible thing is that it's all in reverse of
the way he sees it, you know. | mean | suppose
that up to this point, and | mean we nearly had it
in the bag in about '82 on your own, he was so

cl ose, you know, with that, with what we know now,
he was so in '"82 or '81 or '80 or whatever it
was', 'Oh yeah, it's all that wasted time', and,

"You know, where WIlson is teetering on the verge
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of talking, comng clean, and then, you know,
shuts his mouth again, that you could, you could
have, if we'd have had an investigator at that
point to go and see Wlson', "It would have been
done' .

Am | correct that this would
have been the 1981 interviews that Ms. Ml gaard
had with Ron Wl son that you are referring to?
" massum ng that, yes.

And the suggestion that, if you would have had an
investigator -- or not you -- that if she would
have an investigator, that Ron WIlson's
recantation may have come sooner ?
That's the suggestion, yes.
Yeah, and was that your thinking at the time then?
Apparently, vyes. It is now, actually.
Go to 157097. This is a letter July 25, 1990 from
Hersh Wbl ch, and this one is to John Maddi gan, who
is the Executive Assistant for the Mnister of
Justice, and M. Wblch writes:

"You may wonder why | amwriting to you

at this time. We recogni ze that the

M nister nmust await full material,

di scl osure and recomendati ons. On the

ot her hand, we are finding it inpossible
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to mai ntain patience.

At this point you may be
wonderi ng what other purpose than merely
complaining there is to this letter.

The main purpose of this letter is to
bring to your attention that my clients
and nyself all realize that the M nister
is not responsible for the delay. W
appreciate that the Mnister relies on
her officials and can only make a

deci sion after she has an opportunity to
peruse the material. W are also aware
that the M nister has directed that her
officials nove expeditiously."

simply -- or:

"We sinply would appreciate the M nister
knowi ng that we understand her position
and at no time do we wish to embarrass
her or put her in an awkward position.
The frustration of being an innocent man
and being incarcerated for 21 years and
wai ting anxiously for a favourable
decision is taking its toll. CQur
position both privately and publicly is

that while the justice system has
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horribly failed David M| gaard, we are
not in a confrontational position with
the M nister of Justice.

One of the greatest
frustrations had been the expectation
that the matter will be resolved within
a few days or weeks. This type of
expectation which has gone on now for
many nmonths is very difficult. I f there
is a date that we could feel confident
there will be a decision it would be of
great relief. To this date we have
resi sted suggestions of marches and
denmonstrations and it is only out of
|l oyalty to myself that David has not
begun a hunger strike."

Can you shed any light, or -- on what the purpose
of this was, other than what's stated, or how
this came about? Why would you be writing to,
directly to the Mnister rather than to Justice
officials?

Umm, it was part of an ongoing effort to try to
get the attention of the civilian authority,
umm - -

' m sorry?
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-- the Mnister --

Oh, the Mnister?

-- over the officials who we believed were
stonewal ling us, and | believe that this letter
was kind of a "watch out but let's get this thing
moving or all hell is gonna break | oose".

And so part of it seenms to be conciliatory, saying
| ookit, we're not in confrontation with you, we
understand that it's your officials, but are you
saying that --

Do the right thing.

O else?

Yes.

And "or else" being the marches and
denonstrations?

And whatever else we -- yes.

And so this was a message sent to the M nister, as
you' ve descri bed, to get things nmoving or things

may happen?

Yes.
162386. It's a memo of August 10th, 1990 from you
to M. Wl ch. A couple points in here. It tal ks

about discussions with Watson and a pol ygraph, and
it says:

"W lson is also taking the view that if
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he takes a polygraph, M| gaard shoul d
al so take a polygraph. What do you
t hi nk?"
Can you shed any |light on that? What was, what
was the discussion there, and did that ever
happen?
| don't think that ever happened. | don't recall
t hat .
And do you know why M. W I son was asking M.
M |l gaard to take a polygraph if he did?
No, | don't remenber that.
And do you know if this was pursued at all?
| don't think it was.
Then down at the bottom you say:
"The Dan Lett article burning Bob
Caldwell is going to appear sometime
over the weekend in the Free Press.”
Are you able to tell us what that is about?

| believe M. Lett had done an interview with M.

Cal dwel |l , unm that contained, umm off-the-record
information that he was -- that M. Lett was going
to publi sh.

And do you know what that related to?
No, | can't remenber.

The -- and I'll show you, | think around August
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29th -- or August 14th you wrote to the M nister
saying M. Caldwell was in a conflict, and then on
August 29th an article ran by Dan Lett saying that
M . Cal dwell was assisting and quoting you about a
conflict, does it -- would that be the article, do
you think, or was there sonething else?
| don't know. | don't know.
Probably an appropriate spot to break.
(Adj ourned at 12: 00 noon)
(Reconvened at 1:33 p.m)
BY MR. HODSON:

Good afternoon. 157100. This is your letter, M.
Asper, to the mnister, Kim Canpbell, and with a
copy to M. Corbett and M. WIllianms, and | think
this is where you raise the conflict issue with
M . Caldwell and you say:

"This is shocking since it was M.

Cal dwel | who conducted the prosecution

agai nst David Ml gaard in 1969.

Apparently your officials have told the

medi a that unless M. M| gaard

specifically alleges prosecutori al

m sconduct, in their view there is

not hing i mproper with the inclusion of

the original prosecutor in the present
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i nvestigation."”

Did you get this position of Justice from someone

in the media; is that correct?

| don't recall.

And does this letter then set forth your concerns

about what you touched on earlier, about the

manner in which M. Caldwell was involved in

providing information or conmmuni cating with M.

WIIliams?

Yes, | would say it was the manner -- yes, or the

fact that contact was being had at all.

Yeah, and you tal ked about this yesterday. l's

there anything in addition in this letter than

what you told us yesterday about your concerns

about M. Caldwell being involved?

| don't think so, no.

And again just for the record here as well, you

ask for, and again this is to the mnister, but:
"We requested details regarding the
suspect's seven other serious sexual
assaults, and have not yet received
sanme. Mor eover, in earlier
correspondence, we have made requests to
be advised as to the status of the

i nvestigation, and have over the
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tel ephone indicated that we have an
investigator who is prepared to help in
this regard.”

And | think that would be Lorne Huff; is that

right?

Yes.

And the next page, you say:
"Wth the greatest respect, we nost
enphatically urge that you involve
yourself in this application since it is
clear that our view of what ought to be
happening is very different from that
hel d by your officials. Qur client
takes no confort in the fact that your
officials tell himto "trust us", when
he sees your officials working with the
man who may have some responsibility in
this wrongful conviction."

And | take it that you are referring to M.

Cal dwel | ?

Yes.

And at this point would it be fair to say, M.

Asper, that the relationship with Justice

officials, and in particular M. WIlliams, had --

Det eri or at ed.
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Deteriorated?

Yes.

Go to 213052, again this is a fairly | engthy

| etter, August 15th, 1990, to Ms. Ml gaard, and
setting forth the, sort of a chronol ogy of what
was happening, and | take it this would have been
done as part of your file reporting work and woul d
be generally accurate; is that fair?

Yes.

And to the | ast page, you talk here, just again
this is August 15th, '90, saying that the whole
investigation into Larry Fisher, in ny respectful
vi ew, has been inadequate. You tal ked earlier
about the fact that they did not identify the
rapes as being in Saskatoon. Is there anything in
addition to what you've already told us, M.
Asper, as far as what you felt at the time about
the investigation being inadequate?

No.

153512, this is a letter from M. Wlch to

M. Tallis, August 15th, 1990, and in this letter
| think this is where M. Wbolch was foll owi ng up
with M. Tallis about whether or not he had Ron
W Il son's statement or not. Do you recall that

happeni ng or --
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Vaguel y.

And do you ever remenber hearing back from

M. Tallis confirmng that he did receive the

statements?

| don't recall that.

And just down at the bottom there's a question

here, or a point here, it says:
"During Ms. MIlgaard's early
investigation in 1980 she canme upon sonme
notes in M. Caldwell's file which
i ndicated that M. Caldwell had enquired
of the police as to whether there were
any other reported incidents in that
area within the time frame preceding the
mur der . Not hi ng was mentioned of any of
t hese rapes, and we wonder whether you
have any recoll ection of being infornmed
of these particular acts commtted by
M . Fisher."

And | don't, | stand to be corrected, but | don't

think there was that type of letter on M.

Caldwell's file or that M. Tallis had made that

request. Do you have any recollection of this

matter?

No.
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Can you tell us, at some point did you or others
in your group make contact with Gail Mller's
famly?

Yes.

And do you remenmber when and how that came about
and what happened?

| don't recall exactly the circunstances. | do
recall that at one point we thought that it would
be appropriate to brief them on what was happening

and | think even to solicit their support.

And then | think we'll see in August of 1991,
shortly before the second application, | think
t hey provided a statement; is that right?

| think that's true, yes.
If we could call up 337105, and | think you've
confirmed this point, if we could just go to
337129, this may assist you on the timng, and I
think this is around Septenber of 1990. You can
actually go to the next page, | think here you are
talking to Ms. Ml gaard and say:
"Well but you know what concerns ne?"
"One of the things that Justice has been
saying all along is that the forensic
evidence you know really had no effect

on the trial and now here's the Fifth
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Estate with no nmention of the forensic

stuff."”
And | think this is around the fall of '90 when
the Fifth Estate ran a story and didn't mention
anyt hi ng about the forensic. And your comment
here, though, that Justice has been saying al
along that this forensic evidence had no effect
on the trial, where did that information come
from do you remember?
No, | don't recall
Would it be fair to say that someone from Justice
woul d have told you information to that effect?
Well, | apparently would have got it from
somewhere, yes.
And then down at the bottom | think there's a
di scussi on about the matter, and Ms. Ml gaard
asks what about his closing, and --
"' m not sure the date of -- what's the date of
t his docunent ?
| believe it's to be around Septenber of 1990.
Okay.
It was shortly after a Fifth Estate documentary,
and again that's just going by the content, the
t apes weren't dated when we received them this is

one of the new ones.
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Okay.

But it |l ooks like around that time and a

di scussi on about M. Caldwell's closing address,

and it looks at this time that you say you don't

have t hat. s that correct?

It |looks like it, yes.

And then the next page, you say:
"Well, it doesn't really matter what he
said in the closing. MWhat matters is
what he says in the opening. | mean he
may change his theory hal fway through
the trial because of what he sees with
t he evidence."

And:
"There's lots in the closing too if you
wanna | ook at it.":
"That m ght be val uable actually."

So | take it that was your view at the tinme

about, and | presume you are talking about M.

Cal dwel | ' s openi ng address and the forensic

evi dence we tal ked about the other day?

Yes.

004394, September 10th, this letter says:
"We're writing to summarize our fina

position with respect to the
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application...
And | think there had been another letter or sonme
communi cati on saying we're about to finalize our
report. And again we talked earlier about the
m scarriage of justice versus innocence and in
this letter there seens to be some enphasis on
evi dence that overwhel m ngly establishes the
i nnocence of David M| gaard, and | think you told
us the other day that although you believed that
and t hought you proved, you could prove that,
that that's not what you felt you had to
establish to get a hearing; is that right?
That's true.
And then down at the bottom -- actually, go to the
next page, the coment under the Larry Fisher
evi dence, you indicate:
"The jury was never given the
opportunity to consider that M| gaard
m ght not be guilty because anot her
person who had commtted two rapes and
an indecent assault was on the | oose in
Saskatoon and that this person m ght be
responsi ble.™
And woul d that be part of the ground you put

forward on the Fisher information, that had M.
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M |l gaard had this information at the time of
trial, it m ght have had or would have had an

i mpact on the jury?

Yes. It may have affected whether M. Cal dwell
even prosecuted the case against M| gaard, it may
have affected how the police conducted their

i nvestigation.

If we could go to 157117, Septenber 21, 1990
letter from M. MacFarlane to M. Wl ch tal king
about discussions over the past several nonths,
and it says:

" you have expressed an interest in
meeting to discuss M. Ml gaard's
application once the Departnment had
completed its review, in order to
provi de your perspective of the case
personally and fully.

The departmental review of the
case is now conplete ... quite prepared
to neet with you "

And they set a time for October 1, 1990, and
we've tal ked a bit about this neeting. Am
correct that through some di scussions between M.

Wbl ch or you and Federal Justice, it was agreed

t hat once they were done their review, being the
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Justice officials, they would neet with you and
hear you out to sone extent; is that right?

Yes.

And | understand that there was a nmeeting in
Otawa with Bruce MacFarl ane, Eugene WIIlians and
Dougl as Rutherford; is that correct?

Yes.

And | think | saw a report from M. Wblch that

i ndicated there was two hours where you were

all owed to | ook at sonme docunents or given some
documents and then a four hour meeting. Does t hat
accord with your recollection?

| think that's correct, yes.

What was your understandi ng of the purpose of this
meeting?

My recollection is the purpose was for the
Department of Justice to essentially tell us what
t hey had concluded or where their analysis had
taken them and to give us an opportunity to
respond to it.

And did you expect then that they would have had
their assessment done and that would tell you
general ly what that assessment was and perhaps
what they m ght be reconmending to the mnister?

Yes.
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And at the meeting did you -- tell us what you
remember about what happened?

| don't remenber very much about the meeting. I
remember that we had fairly divergent views on a
number of issues. | do recall some fairly lively
exchanges with M. WIlIliams, but | don't really
recall much of the detail.

| don't think we have, other than one reporting
letter from M. Wl ch, which I'"ll turn to in a
monent, | didn't see any other memos or docunents
on at |east the files we got from M. Wbl ch. Do
you recall if there was any sunmaries of this
meeting or notes?

| don't recall any notes of the meeting.

Let's just go through a couple subject matters.
As far as the docunments, do you recall what
generally was provided to you? Were you given
copi es of docunents or provided access?

| don't recall.

Do you remember -- we tal ked earlier about you
finding out about Deborah Hall's exam nation by
M. WIIlians. Do you think that m ght have been
somet hing that was provided to you?

It may have been. | just don't recall.

Did you find out at this meeting information that
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you had not known before, basically information

t hat Federal Justice had gathered with respect to
some of your application material that you had not
known prior to that?

It's possible. | just don't recall.

You said you had sonme heated discussions with M.
WIlianms. Do you remember what they were about ?

| just recall that it was very obvious to us that
if there was an adverse position to David M| gaard
on any issue, that's the position Justice was

t aki ng.

And so would it be fair to say -- we'll see Kim
Campbel | 's February letter where she goes through
each of the five grounds put forward. At this
meeting did the Justice officials simlarly take
the position that with respect to each of the
grounds, that they had a different view, an

unf avourable view to David M| gaard?

Yes.

And so on Dr. Ferris, would they have communi cat ed
to you the fact that they didn't agree with

your - -

| don't recall the discussion about Dr. Ferris.

My only vague recollection is getting into the

di scussi on about the W I son, John, Cadrain realm
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of evidence and M. WIllianms finding a perspective
t hat was adverse to David about everything
regardi ng that realm of evidence.

And so that would be the recantation of WIson?

| think there was even di al ogue about the

original -- interpretation of the original trial
evi dence.
And do you recall |earning about an interview that

t hey had conducted of Nichol John at this neeting?
They probably told us about that. | just don't
recall.

And police files, there's some suggestion that
there may have been some police or prosecutor's
files either made available to you at this time or
provided to you. Are you able to shed any --
That's possi bl e.

Were you -- | think you said you agreed with it,
the two hours for you to review and four hours to
meet. Wuld it be a fairly extensive discussion
then on the issues?

| would say so, yes.

And at the end of the neeting were you satisfied,
maybe not with their position, but the fact that
you knew where they were comng fromat this

poi nt ?
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| think that's fair to say, yeah.

And it sounds |like you didn't agree with any or
most of what they had to say?

| think that's fair to say. Now, | woul dn't be

t oo general because | always felt that we were,
rightly or wrongly, | felt that Messrs. MacFarl ane
and Rut herford, and certainly MacFarl ane, were
giving us what | thought was a nore open hearing,
so | can't say that it was everybody at the
meeting who was of one point of view.

Fair enough. \What about the Larry Fisher
information, do you recall anything about what
concerns they m ght have raised about that or any
di scussi ons about that subject?

| don't. | don't know when -- | just recall sort
of an impression generally that the Justice
officials didn't really think Fisher was all that
i mportant or ascribed the same degree of

i mportance to the information as we did.

And was that your inpression or is there anything
specifically you can point to?

No, but that was just generally ny inpression of
how they treated the information.

And when you left that meeting is it fair to say

that you did not think you were going to get a

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27082

favourable result?

| wouldn't say that. | think we were not as -- we

were not enthusiastic. | don't know that we were

demoral i zed.

If you can call up 162374, and this m ght just

assist in some of your nmenmory. This is a

reporting letter that M. Wl ch wote to David

M | gaard on October 3rd and tal ks about the

meeting and says:
"Prior to the meeting we were provided
with a nunmber of reports contained in a
t hi ck bl ack binder, nost of which we had
seen before. We will certainly make
avai |l able to you the binder, and in
particul ar those portions that were new
to us. After studying the material and
certain prelimnary discussions |asting
over 2 hours, we then had a concentrated
four hour meeting w thout break."

And again, is that accurate, do you have any

reason to dispute what's stated there?

"1l accept that.

And then the next paragraph:
"M . MacFarl ane expl ained that he w shed

to meet with us because he felt that
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when one gets a subm ssion on paper you
sometime mss the flavour and many
guestions are not readily answered. He
felt that we could provide himw th that
flavour. We indicated that we wel comed
the chance to address any area of the
case that m ght cause the reviewers to
have any negative thoughts. Also, we
wanted to be certain he was being
properly briefed by M. WIllians."

And again, is that accurate?

Yes.

And then the next paragraph, a |l engthy discussion

regarding M. W son.
"From there we branched off to a
di scussion on how it would have been
physically inmpossible for you to have
commtted the crime based on the
accepted evidence, that is the tinmes,
| ocation, etc. We exam ned Nicole John,
and in particular her statement, at
| engt h. It was quite easy to point out
t he absurdity of her statement and the
i mpossi bility of same. The forensic

evi dence was revi ewed at great |ength
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and the evidence of Deborah Hall, Melnyk
and Labchuk was considered. The
situation regarding Larry Fisher was

exam ned fully."

And again, would you accept that as being

accurate?

Yes.

And then the next paragraph:

"Given the length of the discussion |
clearly cannot possibly do it justice in
this letter, but on a positive note |
woul d indicate that it is remarkable how
many factors in your favour come up in a
di scussion of that nature.

It was obvious in talking to
the Justice officials that the points we
were making were significant and they

t ook copi ous notes."

You agree with that?

Yes.

And t he

| ast paragraph:

"There was even a discussion as to what
the test should be for the Mnister to
apply and should the matter be referred

to a Court, which would be the
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appropriate Court."

Do you recall any discussion of that nature?

Yes, I'Il accept it occurred. | remember tal king

about it. | don't recall specifically where, but

apparently it was at this nmeeting.

And any recollection of what the test was, at

| east in the application, to show a m scarriage of

justice? Do you renmember if there was any

di scussi on about that?

No.

Next page, M. Wl ch says:
"We did have certain facts brought to
our attention. It is clear that Deborah
Hall in her exam nation by M. WIIlianms
in some ways corroborated Mel nyk and
Labchuk. But in reading her evidence
t horoughly, it became obvious that she
was not wavering and she was very clear
that there was no re-enactnment and that
your coments, if made, were sarcastic
at best."

And again, would you agree with that as an

accurate description of what was discussed?

"1l accept the report, yes.

You don't have any recollection?
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No, | don't, | don't.

And simlarly some comment about unfair and untrue

police reports regarding yourself.
"For example, a reference to your
serious crimnal record prior to your
arrival in Saskatoon was sinmply not
true, but yet was contained in the
police report. We were able to point
out that this showed an obvi ous bias."

So it would appear that sone police reports were

being | ooked at at the tinme; is that -- would you

agree with that?

Yes.

And then here, a conmment about the reward and:
"l particularly want to know if Mel nyk
and Labchuk were paid."

Do you recall any discussion about that at that

meeting?

Not specifically, no.

And then there's a reference here:
"l believe that everything that can be
done ... with the possible exception of
the recent suggestion that we may have
more evidence regarding Fisher. Any

direction from you would be
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appreciated. "
Do you know what that's referring to?
No.
Then 222477, this is a news release about eight
days later from|l think the Mlgaard famly, and
it's from David, sent a letter to Eugene WIIlians
demandi ng that he meet personally with the famly
within | think 72 hours, and the letter:
"Do you have the courage to face us and
the truth?"
And |I'm just wondering, do you recall what the
circumstances were in connection with this? This
woul d be eight days after you met with M.
WIlianms.
| can only surm se this was David, David's
i mpati ence overfl ow ng.
Go to 009456, and this is a letter from Joyce
Ml gaard to all the menbers of parlianment, and the
next page, we've gone through with M. Henderson,
it was a report prepared by, | think by Centurion
M nistries, that Ms. Ml gaard sent to all menbers
of parliament. Do you remenber that?
Yes. | think I may have advised Ms. Mlgaard to
send this letter.

And the attached report as well?
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Yes, | would think so.
And again was it Centurion Mnistries then who
woul d have prepared the report?
| don't recall. | assume we would all have
col l aborated in its preparation.
If we can go to 213025, again this is a January
11th, '"91 letter from David to Bruce MacFarl ane
simlar to the one that he sent to M. WIIians,
and again at this point it says:
"Dr. Ferris made it clear in his report
that | never nurdered anyone, and in
fact someone else did."
And wants to see him personally. Wuld this be
the same sort of thing you tal ked about on the
earlier letter, his inpatience?
Yes.
| now want to turn to 001529, and this is Kim
Canpbel |l 's February 27th, 1991 letter dism ssing
t he application, and I want to touch on parts of
this. We've covered sone subject areas, but |
take it you are fairly famliar with this letter,
M . Asper?
Yes.
And | think in the months and maybe even the years

that followed, fromtime to time you provided your
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commentary or criticismon sonme of the matters; is
t hat correct?
Yes.
|f you could go to, | just want to go through
parts of this and get your response as to whether,
whet her you took issue with some of the matters
put forward here. The M nister tal ks about:
"The purpose ...",
and again, of 690:
" is to permt a review of cases
where new evidence or information
rai sing doubts concerning the
correctness of a conviction has arisen
after the full judicial process,
i ncludi ng appeal s, has been exhaust ed.
| wish to enmphasize that it is not the
function of the Mnister of Justice to
retry the case."
And again just on, this letter tal ks about
requiring:
" new evi dence or information raising
doubts concerning the correctness of a
conviction ...";

was that consistent with what you thought you had

to establish, or the test, or one of the tests?
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Yes.

And woul d that be sonmething that you woul d have
known either at the time of the application or
around that? Did this come as any surprise to you
that this was the test that they were applying?
No. | don't think that was the test that they
applied. | mean they are -- | think -- ny
understandi ng was that a separate test -- | would
have preferred this test -- | think the test they
ultimately applied was to show that there is a
substantial |ikelihood that a m scarri age of
justice occurred.

Okay. So your view was, or you believed that the
test they applied was that you had to show a, |I'm
sorry, a substantial --

There was a substantial |ikelihood that a

m scarriage of justice had occurred.

Okay. And on what do you base that?

| believe that was ultimtely what M. Rutherford
or one of the senior Justice officials talked
about with us.

And at what time frame?

Prior to the decision. This may have been

Oct ober .

Okay.
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It may have been in the weeks |leading up to it.
And so, at some point prior to the Mnister's
letter, you were advised that you had to show a
substantial |ikelihood of a m scarriage of
justice?
| don't know that it was that definitive, but that
concept --
That was your i nmpression?
-- was certainly raised.
Okay.
| think that, if the purpose of the procedure is
to permt a review where:
new i nformation or information
rai sing doubts concerning the
correctness of a conviction has arisen
is a standard | ower than what | believe was
actually appli ed.

OCkay. And then at the bottom, again, mentioned

at :
" the courts where it can be
denmonstrated that a reasonable basis
exists to conclude that a m scarriage of
justice has |ikely occurred.”

And, | mean, that's just a different way of
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restating the test. Agai n, what are your
comments on that, was that your understandi ng of
the test? Was this a |lower test than what you
t hought they applied?
| don't know. | don't know.
If we can go to the next page. And again, you've
comment ed already on sonme of these points, but
here the M nister talks about the exam nation and:
"When conducting an investigation into
the matter, and | ater advising the
M ni ster of Justice, the Department of
Justice has as its duty an objective
di scovery of the facts, including an
i mpartial exam nation of any new
evi dence that may become avail able. The
approach taken during the investigation
is not adversarial in nature; rather, it
takes the form of an inpartial inquiry
into the full circunmstances of the case.
Upon concl usion of the investigation,
t he Department of Justice equally has a
duty to consider fairly the argunents
put forward by counsel for the
applicant, and to neasure the facts of

t he case and counsel's subm ssi ons
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agai nst the provisions of Section 690 of

the Crim nal Code."
Now | take it, M. Asper, that you took -- you
did certainly in subsequent articles,
correspondence, took issue with this; is that
right?
Well we know, factually, that the Department of
Justice did not undertake a full or inmpartial --
sorry, | shouldn't say "inmpartial" because that's
subj ective -- we know that, factually, they did
not undertake a full investigation of the case.
And what do you mean by that? Can you el aborate?
Every piece of evidence that was ultimtely used
to free David M| gaard was evidence that was
provi ded by the M| gaard canp, not by the
Department of Justice, and every step of the way
t he Department of Justice had to be dragged,
ki cking and screamng, to look into the new
evi dence that was being provided.
And on the issue --
And | would -- and | would just note, the M nister
says in her letter:

" t he Department of Justice has as
its duty an objective discovery of the

facts ...",
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and it failed in its duty.

And, again, is there anything in addition to what

you have already told the Comm ssion that you rely

upon to support what you are saying?

No.

So the matters that you've tal ked about already

relating to, | think, the work that primarily M.

W Il liam had done on the case; is that fair?

Yes, or hadn't done.

And then the M nister goes on to address public

comment s:
"During the investigation of this
matter, a nunmber of comments were made
publicly which tended to suggest that
officials within the Department were not
impartial in their approach to the
application.”

And | think, M. Asper, we've already had a | ook

at some of those where you -- you, perhaps

anongst others, had indicated publicly that, yes,

you felt that certainly M. WIIiams was not

impartial in his approach; is that fair?

Yes.

And the M nister says:

"That was sinply not the case.”
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And goes on to say:

"In view of the allegations that were
made, senior officials concluded that,
in the particular circunmstances of this
case, especially in view of the public
perceptions that could flow from these
unwarranted all egations, it would be
appropriate to seek the advice of

em nent counsel with considerable
experience in matters of cri m nal
l[itigation. The Honourable WIlliam R
Mclntyre, Q. C. who practices in
Vancouver, was retained for that

pur pose. "

It goes on to talk about his experience and:
"M. MlIntyre has reviewed the case in
detail, and has provided his advice to
me as well."

When did you find out that M. Mlntyre had given

advice to the M nister?

| don't recall.

Woul d it have been prior to this letter?

' m not sure. | don't recall that.

And did you have --

Yes, | think we did, | think we did find out
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before this and asked to respond to the Justice
subm ssion, to the subm ssion provided to Justice
Mcl ntyre.

And what was the response?

We were not permtted to see what was being given
to Mcintyre -- | think, yeah that's right, this
may have conme out of the October meeting,
actually -- we were not permtted to participate
in the process.

So was it, are you saying that at the October
meeting you may have been informed that

M. MIlntyre was --

You know what, | may have been confusing, | my
have been thinking about how we responded to

| earning of the Mclintyre information.

Okay. | " m not sure much turns on that.
Obviously, at the date of this letter, you knew
that M. Mlntyre was involved?

Yes.

Did you --

And that we were -- had not been invited to
partici pate.

Okay. Did you have any concerns with the fact
that the M nister had retained M. Mlntyre to

give her advice?
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Yes.

And what were those concerns?
That we had not been invited to participate, or to
provi de subm ssions, or to see what was being
provided to M. Mlintyre.

And how do you respond to -- and | think what the
M ni ster indicated saying in the subsequent point
was that "he gave nme | egal advice and it's
privileged and so he was ny advisor and therefore
you're not entitled to know what | gave ny | egal
advi sor and what ny | egal advisor gave ne".

Well | find it a little odd that the Mnister is
prepared, in the first part of her paragraph, to
tal k about public perception and in the latter
part of the paragraph to keep the correspondence
with her em nent counsel private --

And - -

-- and privileged.

And so the concern, then, would be --

| mean public -- | mean just let me enbellish

t hat .

Sure.

| mean public perception, if the public knew that
the information provided to M. Mintyre was

tainted or biased or erroneous, and that the
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opi nion therefore was the product of that, | would
t hi nk that public perception would require that
information to be known.

And so as far as -- let's see if we can break this
down. As far as retaining M. MlIlntyre to advise,
if she would have disclosed to you, "here's what |
gave him and here's what he told nme", so that you
could have an opportunity to challenge or review
bot h what was given to him and what was said, that
m ght have solved a bit of the concern; is that
fair?

Yes.

And was that really the crux of the concern with
M. MIlntyre, the fact that you didn't know what
he was given, you didn't know what he said?

Ri ght .

And weren't given an opportunity to challenge it?
Ri ght .

The fact that she's getting advice from someone
external, | mean apart from those other issues,
was that of a concern to you?

Not, not in particular.

And go down at the bottom The M nister indicates
t hat she | ooked at materials and, as well:

the subm ssions that you presented,
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in person, to senior departmental
officials on October 1, 1990."
And presumably, when you nmet in October, one of
t he purposes was for you to make subm ssions that
you woul d hope would get through to the M nister;
is that fair?
Yes.
The next page. We have been through these, a few
wi tnesses M. Asper, and | think you are famliar
with this document. Do you -- she sets out the
five issues that they | ooked at; the nmotel room
re-enactment, the forensic evidence, the
W | son/ Cadrain recantations, the Fisher
information, and |I think the fifth one is the
subm ssion that, based on the evidence, it was
i mpossi ble for David to have commtted the crine.
| think that's how the fifth ground was put
forward. Do you take -- have any issue that those
-- do you agree that those would have been,
al t hough you may have stated them differently,
t hose woul d have been the grounds that you put
forward?
| think so, yes.
So in other words your concern with her response

is not that she m ssed a particular round, it's
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just how she dealt with them 1is that fair?
Yes.

If we can go to 001533. And, again, this -- we've
gone through this before and you are famliar with
t he docunment, | don't propose to read through it,
but what | think the Mnister says here on the
Deborah Hall and Ute Frank information is that,
based on M. WIlliams' exam nation of Deborah

Hal |, that her evidence actually corroborated, at
| east in the Mnister's view, the evidence of

Mel nyk and Lapchuk, and actually anplification of

the words attributed; is that what you understand

her -- you understood her position to be?
Yes.
And, if we can go to the next page, | think she

i ndi cated that:
"... Ms. Hall not only confirmed what
M | gaard had said but attributed to him
a further adm ssion detailing a sexual
assault perpetrated by him upon the
victimat the time of the murder."

And | think what she said on the issue of the

fact that Deborah Hall thought it was a joke,

t hat that was something that the jury -- let ne

just find that conmment -- yeah. \What she says
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"Whet her her opinion of Ml gaard's
sincerity would have been shared by the
jury is, at best, debatable.
Nonet hel ess, the interpretation to be
pl aced on their testinmony ...",
bei ng Mel nyk and Lapchuk:
" in the context of all the evidence
presented was certainly a matter for the
jury to consider."
Can you tell wus, what was your -- did you take
issue with the Mnister's response on the Deborah
Hall notel room re-enactment ground that you put
forward?
| -- 1 don't -- personally, frankly, | don't
recall how | reacted to any of the issues other
t han the Fisher issue. | don't recal
specifically how | reacted to how the M nister
dealt with Deborah Hall or any of the other
evidence, | only recall the fact that she didn't
take the Fisher information seriously, seriously
enough to re-open the case.
Ckay. | think, in some |later correspondence, |

t hink you take issue with the fact that you don't

see how the M nister could say that information
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you put forward actually made it worse for your
application, because | think that's how you
interpreted it, at least as | read your letters;
do you recall?
That's probabl e.
So as far as whether you took issue with the
response on that ground at the time, you are
unable to tell us?
|*"mcertain | took issue with every ground --
Okay.
-- of refusal, | just don't recall specifically.
And then the next page tal ks about, or this page
tal ks about the forensic evidence, and if we can
go to page 001536 concl udes:
"In the final analysis, the forensic
evi dence presented at trial proved
nothing. Wth the benefit of hindsight,
it may have been preferable had the
evidence sinply not been tendered.
Nevert hel ess, the case against M gaard
was a strong one. The suggestion that
the forensic evidence exonerates
M|l gaard m s-states the value of that
evidence. The forensic evidence

tendered at trial, when elevated to its
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hi ghest probative value, is neutral,
establishing neither guilt nor
i nnocence. The recent opinions do not
establish that the evidence should now
be viewed any differently."
Do you remember if you took issue with that
response?
|'mcertain | did.
And do you know on what basis?
| can est -- | can guess on what basis but | don't
recall specifically.
And what would that, that would be based on your
under standi ng of the issues, you are saying "this
is what | think I would have said"?
Well 1 think if you go back to where you started,
when the M nister says in the m ddle of the
par agr aph:
" t he case against Ml gaard was a
strong one.",
there's an internal contradiction in as much as
the M nister begins, | think, the whole decision
by saying the case against M| gaard was
circumstantial, and so the Mnister's concl usion
that the evidence against Ml gaard absent the

forensic evidence was a strong case is sinmply
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just a m sstatenment. Unm and, umm, you know, |
take issue with the fact that if the forensic
evi dence, elevated to its highest probative
value, is neutral, establishing neither guilt nor
i nnocence, again -- and we've tal ked about
this -- | believe it's a mscarriage of justice
if you tender evidence which has no probative
val ue but which may be construed by the jury to
be incul patory.
Ckay. If we can go to 001538, and |I'm skipping
over, the previous page deals with the Ron W I son
evidence, and | think I can summarize it here.
She says, she goes through in some detail his
evi dence and what he said at the subsequent
interviews, and in particular talks about what --
when Ron W I son was asked by M. Wllianms to
explain the police manipul ati on, coercion,
etcetera, and comments on that evidence. And she
says:
"On the whole of the evidence avail able
to me, | can find no basis for
confidence in M. WIlson's allegations
that his statement incrimnating
M | gaard was obtained by the

mani pul ati on or coercion of police
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i nvestigators. The current retraction

by M. Wl son of much of his trial

evi dence is unconvincing."
And | think what she was saying, or at |east one
interpretation of it, is that when the M nister
or M. WIlliams sought to test M. WIson on the
reasons for his lying at trial and what he put
forward as why he lied, that when they | ooked at
the reasons they found that the reasons weren't
credi ble, or what he said as being the reasons
for lying, nanmely the police coercion, the
mani pul ati on and bullying, and therefore if they
didn't find that to be credible, therefore the
recantation may not be credible or is
unconvincing. And did -- was that your
under st andi ng, at |east, of her position?
Yes.
And what was your response to that; do you recall?
It was a -- it was, in my opinion, troubling
evi dence of the bias at the department, by the
M ni ster of Justice, that where there were |lies
told that, umm supported the conviction, that was
okay; but where they -- or potentially told that
supported the conviction, that was okay; but where

there was information provided that attacked the
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conviction or the original evidence at trial, that

was a lie, if you follow me?

| think so.
Um, | haven't stated that as well as | could, but
if -- but WIlson -- the Mnister concludes that

she doesn't believe WIlson's recantation,

t herefore he wasn't speaking the truth in his
recantation, so long as that preserves the
conviction it's okay, wi thout giving any thought
to the possibility that he m ght not have been
telling the truth, either, at the time of the
trial.

And, as far as the M nister needing --

And I'"m sorry, it raises, it raises a large
problem for the M nister. | mean |'m synpat heti c,
somewhat, to the Mnister of Justice, because if
you've got a bunch of people who are congenitally
incapable of telling the truth, whether at the
time of the original trial or then trying to get
t hemsel ves out of it, what do you do?

And | guess --

| mean what --

And that was one of the questions, and | know you
had some comment about whether the M nister of

Justice should get into the position of weighing
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the credibility of evidence?

That's the problem

Okay. And | take it you had concerns with that,

t hat she should -- she should not put herself in
t he position of making determ nations of
credibility?

That's true. And we saw it at the Supreme Court,
| mean the Chief Justice's head was spinning, al
the Justices' heads were spinning when W I son was
testifying.

And so again if we can just take a step back,
then, faced with that in a Section 690
application, if evidence in support of one of the
grounds of the m scarriage of justice, if there
may be an issue of credibility about the evidence
are you saying the M nister of Justice should do

what, not -- not deal with that, or how should it

Well in ny view you can't, you can't -- it's very
difficult to make findings of credibility, because
if you' ve got uncredible witnesses who were not
credible at the time of the trial and are not
credible at the time of trying to undo the wrong

t hat occurred at the trial, | don't know who --

who deals with that other than a judicial official
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and not, not at the political |evel.
Go down to nunber 4, Larry Fisher, and |I may read
this one because | think is it fair to say that
this would be one that caused you the nost
concern, her dealings with the Fisher informtion?
Yes, | mean, and | ook at the nunber of words given
to that point compared with the other points.
And what she said is:
"l nquiries were also made concerning the
subm ssion that one Larry Earl Fisher
was Gail Mller's assailant."
It goes on to talk about the observations of
Li nda Fisher, her paring knife, and:
"Nei ther Ms. Fisher's suspicions, which
were conveyed to the police in 1980, nor
ot her well publicized assertions by her,
provi de any evidence to |link Larry
Fisher to Gail MIller's death. Ms.
Fi sher noted that the photo of a knife
simlar to the murder weapon indicated a
di fferent handle type, col our and bl ade
from her m ssing knife. However serious
M. Fisher's crimnal record may be, the
entire record at trial and in this

application reveals no evidence to
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connect himwth the killing of Gai
MIller. Although it was, as you have

conceded, quite coincidental that M.

Fi sher resided at the Cadrain residence

during M. Ml gaard's visit, no guilt or

suspicion of guilt can be attributed to

Fisher in the absence of some form of

evidence linking himto the crime."
And let me just pause here. \What Sergeant
Pearson testified when he was here, along sim|lar
lines, what he told us is that notw thstandi ng
the fact that Larry Fisher was a very good
suspect, and in fact | think he said -- and |
stand to be corrected -- maybe even a better
suspect than David M| gaard at the time when he
was | ooking at it, he was not able to come up
with any evidence that would |link Fisher to Gai
MIller's murder, and so that he couldn't elevate
it from suspicion to a connection. Can you tel
us, what issues or concerns did you have with
this response fromthe Mnister on this ground?
Um, | think that -- well, in a general sense, |
guess it raises the question if there's an
alternate suspect theory what |evel of -- to what

degree do you have to establish that there may be
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an alternate suspect that would have been

adm ssi bl e evidence at the time of the trial, and
in this case evidence |inking Fisher to the murder
of Gail M Il er suggests that the M nister is

| ooking for something upon which a charge could be

I aid.
And so was your concern that the -- |I'msorry?
Well, and that, and my understanding is to advance

a theory of an alternate suspect, that is not the
t est.

And so your concern was that the M nister was
putting too high a threshold on what you had to
establish with respect to Larry Fisher?

| think that's one part of it. The second part of
it is that you can see, and we know now from t he
ultimate outconme it was just an abject failure to
comprehensively investigate this matter and to
investigate it in the context of the M| gaard
case.

So, just picking up on that point, | think in the
second application would you agree that there was
more information -- and your point earlier was

t here should have been nore information | think
gat hered by Federal Justice on the first

application -- but would you agree that there was
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more informati on available to the M nister on the
second application relating to Fisher than there
was on the first?

Yes.

And was your concern on the first application that
they failed, when | say "they", that the M nister
failed to gather all the information and

t herefore, when she made her determ nation on the
Fi sher issue, she did so without the benefit of
more informati on than her officials should have
gat her ed. Do you follow me?

Yes, |I'm -- yes. | think there is two points.

The first point we've discussed, which is that the
standard that she used as to whether the alternate
t heory, alternate suspect theory standard had been
met, she applied too high a standard; and nunber

2, yes, there had been an inadequate

investigation, there was inadequate information

upon which -- the Mnister to make this finding.
And so that | guess if you |look at her response,
one approach | think you are saying is well, if

she woul d have had nore i nformation, which she
shoul d have had, she would have reached a
different conclusion; is that fair?

| can't say that. My, my -- if you would Iike ny
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personal view, ny personal view is that the

M ni ster would have maintained a refusal to
re-open the case unless -- and woul d have

mai nt ai ned that, and that the only reason,
ultimately, that this case got re-opened was
because the people of Canada and perhaps sone of

her political coll eagues prevail ed upon

Ms. Canmpbell to re-open this case. | believe that
she -- | believe -- ny viewis that the subsequent
information, in and of itself, would not have

moved the M nister either.

Okay. And so then the concern here, then, is the
manner in which -- | think what you are saying is
the standard she put is too high and that's what
we're left with?

| don't know what was in the Mnister's m nd.
Okay. The -- can you tell me, M. Asper, whether
-- and we have seen sonme reference to this --
whet her at this time, under the Section 690
application, did you -- was it your view that it
was sufficient for M. Ml gaard to put forward
evi dence that said that lookit, if I had a trial
today | could raise a reasonable doubt, in other
words if we had a trial today | could raise a

reasonabl e doubt; did you think that was enough?
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Was that your understanding, that that would be
enough to get a remedy under Section 690, or did
you think you needed nore?

No, | think the, I think we were thinking in terns
of if -- if things were different at the original
trial, based on what we now know, would --
essentially it's applying fresh evidence anal ysis

-- would -- could the verdict, could the outcome

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

have been different. | don't know that we were

t hi nki ng about a trial today or at that, you k

in 1990. The only time we actually seriously

now,

considered a trial, a modern-day trial, was when

we were | ooking at Fisher.

Yeah, no, and let me rephrase it a different way.

| think we see, in some of the materi al s,

reference to the fact that if we would have had

this informati on avail able at the time it would

have resulted in an acquittal, so namely today
M ni ster, because of this information today we

could raise a reasonabl e doubt ?

Yes. Oh, | see what you are saying. Yes, that's

true.
And the reason | raise that, there's some
suggestion in sone |ater documents where Feder

Justice may have taken a different view, that
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was not -- once a conviction had been had and
appeal s exhausted, it wasn't enough to |ater say
"well | can now raise a reasonable doubt", that
you had to show a m scarriage of justice and it
wasn't enough to simply raise a reasonabl e doubt

| ater because then you would have had an

i nterm nabl e nunber of proceedings?

Yes, and | -- yes, |I'mwell aware of that
position, which is absurd to ne but --

Okay. So | guess | just want to go back as to
what your understanding -- was it your belief

that -- or tell us where --

You have to be, you have to be able,
post-conviction, to be able to raise new
information that would -- that may have the
ability to cast the original conviction in doubt,
because if you can't do it post-conviction, then
there is no point in having Section 690.

Yeah. No, let me try it a different way. | think
what the M nister's position at |east at one point
was stated, that it is not enough to sinmply put
forward evidence to say that if | had a trial
today, if | were allowed another chance to have a
trial today I could raise a reasonabl e doubt

t oday, that that wasn't enough, in and of itself,
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to get a re-opening. And | am wondering if you
agree with that as being (a) the test, and (b)
somet hing that you understood at the time?

Oh, well | don't agree with the Mnister's
position, umm and |I think I did understand that
the M nister was applying a different and a higher
st andard.

Okay.

' m pretty sure of that, as |'ve said.

And just on the | ast ground, about the subm ssions
that David M| gaard could not have killed Gai
MIller, I think -- and please correct nme if I'm
wrong -- this was a ground that said |ookit, if
you go through all the trial evidence it just

couldn't happen, and |I think the Mnister's

response was, "well, that was put before the jury
and | can't do anything about it"; is that a fair
Yes

-- fair summary of that? |If we can go to 213387
| would point out, like just, the point nunmber 5
was -- was -- we knew, in and of itself, that sort
of re-arguing the facts of the case wasn't going
to suffice, but to put -- but to take a different

view of the facts in the context of the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o > O >

Page 27116

information that we had provided, the other
information we thought woul d be persuasive because
it illustrates that there were, there were other
factual pinnings to illustrate that the evidence
presented at the time of the trial may not be
true.

And so that would be a case of lookit, if we can
get in the door with some new evidence then once
you're in the door, Mnister, you may take sone
confort that, when you | ook at the rest of the
evidence, that there are some real problens?

Yes.

And | think that's what you said early on in your
evidence, that if you could get something, a hook
| think you said, in, then that m ght open up the
ability to argue about what was before the jury?
Yes.

ls that correct?

Yes.
213387, | think, is a draft letter. | don't know
that this was sent, M. Asper. There is a letter

dated March 12th that's virtually identical from
the Mlgaard famly, and it |ooks as though you
drafted a letter and then it was revised, and then

it was sent by the Ml gaard famly; does that
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sound right?

| -- possibly, yes.

| take it, fromthis letter and from sonme othe
coments, you were fairly upset with the

M nister's decision?

To say the | east.

And quite vocal about your displeasure and you

criticismof it?

r

r

Yes.

And 1'Il just have you take a quick | ook at that.
Maybe if you want to just |look at the first, |I'm
not gonna read them | just -- because | want to

show you the next letter, and that's why | say
think this was just a draft that was not sent.
And then if we can call up
157818, pl ease. And this | think is the March
12th letter and you'll see, | mean | haven't

conpared it word for word but they're very

simlar, and if you go to the l|last page it's The

M| gaard Famly, and the typist, In, is the same

typi st on your letter, so |I'm-- does that ass

you at all? Was this a collaborative effort,

i st

maybe, to put forward your thoughts that you ended

up having the Mlgaard famly submt as oppose

your letter, or are you able to shed any I|i ght
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t hat ?
Well, obviously | drafted, or did most of the
drafting here, but | don't remember why --
Okay.
-- it was them versus nme signing it.
We'll go through, if we can go back to the first
page, and you say here -- and when | say you, |I'm
referring to the collective you, or maybe you
personal ly, but whoever is writing this:
"It would seem that your officials
either ignored or profoundly
m sunder st ood not only the substance of
our application, but also the evidence
at trial."

And | think that's consistent with what you've

told us a bit earlier; is that right?

Yes.

There's a coment here, | won't go through -- the
letter itself is in evidence, M. Asper, | don't

propose to go through all of it because we've

touched on some of it. Here you tal k about:
"Much of the information submtted with
respect to Larry Fisher even after his
name had been disclosed to your

officials came from the medi a. Ther e
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wer e numerous tel ephone conversations
bet ween our counsel and your officials
wherein we were repeating what the media
had di scovered, in some cases to the
amazement of your officials.”
Can you tell us what that would have been and
whi ch officials?
| think |I suspect that refers to -- we would get
calls. | mean, you have to appreciate that the
phone did not stop ringing from norning, noon and
ni ght with media people and informants, people who
said they had information. When we got
information that we considered credible from
credi ble sources, we would pass it along, and we
woul d pass it along to M. Wlliams, to
M. Rutherford, to M. MacFarl ane, to whoever we
could get a hold of, and many tinmes when we would
tell them what we had heard, it was news to them
including the whol e exposé of Fisher's record and
where the crimes were commtted and --
And so that would be one example where informng
them that the rapes had been commtted in
Saskat oon, not Regina?
Yes.

If we can go to the next page, and you tal k about:
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"At all stages in the course of this
application the conduct of a few of your
officials offered clear evidence that
t hey had set out to defeat the
application. This, of necessity,
rendered the process adversarial in
nature."
And is there anything in addition to what you've
already told us, M. Asper, that you relied upon
to support that contention?
No.
Go to the next paragraph, and you raise a point
here that:
"Anyone who seeks a remedy under Section
690 ... nmust confront the quite natural
bi as of your Department which, anong
other things, is charged with the
prosecution of crimes. This bias exists
i ndependent of any malice or
ill-mtive."
And then you talk about actual bias. And on the
prosecution of crinmes, | think you will have
heard the response to that from the Federa
Justices, well, they didn't prosecute this crinme,

they only prosecute federal crimes, and was it

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27121

your position that lookit, it doesn't matter
because you are prosecutors, there is an

obj ective bias?

Yes.

And the fact that it was the Attorney General of
Saskat chewan that prosecuted the matter doesn't
matter, you are still prosecutors by nature?

Yes.

And then you talk about actual bias and you make
mention of the fact, of the comment attributed to
M . Corbett which you've tal ked about, and then as
well you talk about, in the next paragraph, and I
don't know if we spent much time on that, the --
you raised an issue that only certain wtnesses
wer e exam ned under oath and | think you said only
your witnesses and not others. Can you el aborate
on that or what was your concern there?

Well, as | think I indicated, we would have
expected every potential witness to have been
treated equally, and in the case of M. Cal dwell

or any, and | believe ultimately menbers of the
Saskat oon Police Department, they were treated as
hel pers rather than wi tnesses, and it was only the
people offered by our group and in support of our

application who were treated formally as wi tnesses
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and | thought that was inproper.
Okay. The next paragraph, there's a comment here
where you say:
"We were contacted and advised that M.
Wlliams in his prelimnary
off-the-record discussions indicated his
personal feeling that he was sinmly
wasting his time."
And | think this related to the, an exam nation
of a witness. Are you able to tell us who said
t hat and what was sai d?
| believe that was Deborah Hall and, you know, it
was, as | think I've tried to say, it was part of
the problem where a tape or a transcription of her
interview with M. WIlliam starts and finishes,
but we didn't know what happened before the
statement was taken or afterwards, and | think
this is where Deborah Hall indicated the
conversation |l eading up to the taking of the
st at ement .
And can you tell us what you recall her telling
you about any off-the-record discussion?
No, other than she was not very happy, she was not
made to feel as though she was being taken

seriously.
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Did she tell you that M. WIlliams told her that
his personal feeling was that he was sinmply
wasting his time?
She may have. | don't recall that.
Okay. The next page, again | think this confirns
what you told us:
"After our counsel met with your
officials in Otawa on October 1, 1990,
it became abundantly clear that there
were very different views with respect
to the facts of the case."
| think you would agree with that? That was the
Oct ober 1 meeting we tal ked about.
Yes.
And then down at the bottom or just actually
scroll down -- actually, go back to the full page.
You say:
"David M| gaard had his application
i nvestigated, adjudicated and concl uded
by all of the same people, and always in
our absence. The real decision in this
case was made when you referred the case
to M. Justice Mlntyre, and it is
astoni shing that you believe otherw se.

You referred this case to a retired
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Judge for his opinion, and you excl uded
counsel. We are confident that there is
no Court in this country which would
sanction this practice, either under the
Charter, or by virtue of the rules of
natural justice."
And again | think that's what you nmentioned
earlier about your concerns about M. MIntyre?
Yes.
What about the response from the m nister, that
| ookit, this is a discretionary matter and as the
m nister | exercise nmy discretion and get ny
advice as | see fit.
| think the consequences are a little bit too
serious here for formalistic responses such as
that offered by the m nister. Someone is in
prison and may be there wrongly and ny view would
be that under those circunstances it is the
hi ghest monment for all of the rules of natural
justice to apply.
If we can then go to the next page and you say
here:
"Per haps the greatest exanmple of the
unfair assessnment given to the M Il gaard

application is the interpretation of the
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evi dence given by Deborah Hall, both by
Af fidavit and in her sworn evidence to
M. WIlliams."
And then go on to say:
"Deborah Hall, who was never interviewed
by the police, and who never testified
at the trial, gives a conpletely
different version of events."
And you then repeat the words that she said to
M. WIlliam and then say:
"This is not an issue of interpreting
t he words used by M| gaard. Your
officials seemto insist that Debbie
Hal | corroborates Mel nyk and Lapchuk
when in fact she directly contradicts
them "
And goes on to talk about the differences. So at
this point, even with accepting what Deborah Hal
said to Eugene W Il liams, was it your view that
| ookit, her evidence does not corroborate Mel nyk
and Lapchuk?
| think that was ny view, yes.
162441, and this is a news release March 12th and
the David M| gaard Support Group. | understand

t hat was a group of people that were supporting
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David's efforts; is that correct?
Yes.
And so here they declared war on the m nister of
injustice, and then as well if we can go to
026541, and there's a number of these articles
around the time, 1'Il just refer to one or two,
M . Asper, where they, it sounds |like there was a
press conference and there's sonme discussion here
about taking the matter to the Federal Court, and
then in the next colum the Court of Appeal, and
then there's a comment here:
"Campbel |l set herself up as judge and
jury in the case, which is not her role,
Asper sai d.
"We never asked her to declare
his innocence. W've only asked for a

new trial," he said.

"Her decision is an outrage.
Ei ther she got bad advice and didn't
exercise due diligence, or she was an
active co-conspirator in this
injustice."

And again, is that something you would have said

at the time?

Yes.
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And can you el aborate on what you meant by that?
"' m not sure | can el aborate any nore. | think
t he words speak for thenselves.

And that was your view at the time?

Yes.

And now?

Yes.

And so when you say an active co-conspirator in
this injustice, what do you mean by that?

She joined in the others who participated and
contributed, or the system c problems that
contributed to the wrongful conviction and

i mpri sonment of David M| gaard.

And is it fair to say that -- you use the word
co-conspirator. Are you saying that there was a
conspiracy or are you saying that she, anongst
others, participated in an injustice?

Yes, that's --

The | atter one?

Yes, the latter one. | "' m not saying they all got
t oget her .
Ri ght . So you are not suggesting that she was

part of a conspiracy?
No.

But rather, she either didn't -- she got bad
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advice and didn't exercise due diligence, so that
t he people who advised her commtted the injustice
and her m stake was --
-- to join them
She didn't catch it or, if she did, then she
joined in on it?
Yes.
Is that a fair reading?
Yes.
If we can go to 009443, | think this is a CBC News
World transcript March 15th, and go to 009445.
Sorry, the next page, you say:
"First of all, we don't know what
i nformation he received --"
And this is talking about M. Mlntyre,
"-- nor do we know what his opinion was.
But let's not kid ourselves why he got
involved in the first place which was
that the officials in the Departnment of
Justice were caught red-handed acting in
a biased and non inpartial way."
And then you go on to talk about the Elvis
Presl ey coment . But what did you mean by saying

the -- or what were you referring to, "The

officials in the department were caught
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red- handed acting in a biased and non inparti al
way" ?
| think I"'mreferring there to, and | do refer to
the Corbett comments, that it was just obvious to
a |lot of people that the Justice officials were
wor king to preserve and uphold the conviction, the
original conviction, and that the mnister decided
t hat an easy way out would be to seek an outside
opi ni on.
If we can go to 212968, and this is a docunent,
it's got a fax, April 4, '91 at the top, LIoyd
Axworthy, it |looks as though this was some
revisions to, or proposed anmendments to the
Section 690. Do you remenmber that being an issue
you | ooked at?
Yes. | believe | did some work with M. Axworthy
on this.
And then if we can go to 212966, this is your
| etter and you coment on the one provision:
"I n Subsection 5, | would suggest that
the duties of the special counsel should
include a requirement that he/she obtain
the entire prosecution and police file
from the rel evant prosecuting authority,

and disclose its entire contents to the
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applicant. The reason here is that
there may be matters unknown to the
applicant which would assist in the
investigation. This would be
particularly true in the case where a
Crown Attorney or police force has
failed to disclose material evidence
favourable to the accused.™
And would this be sonmething that arose out of
your experience in the M| gaard application?
' mnot sure if |I was referring to anything
specific there other than that just seenmed to make
sense to nme, and | would add now that, that it's
equally inportant to the accused as it is to the
prosecution authorities for there to be conmplete
di scl osure because history has taught us that the
police aren't always disclosing everything to the
Crown either.
And in hindsight then, if back in Decenber of 1988
the entire police file and prosecutor file had
been given to M. WIllianms and turned over to you,
woul d that have perhaps inproved what happened
| ater?
Well, | think all you need to do is | ook at how,

in | arge measure, wrongful convictions are dealt
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with today. | think 99 percent of the turmoil

t hat was created through the course of the

M | gaard application would have been avoided if we
had done the first step and sat down, as | said at
t he outset of ny evidence, collaboratively. W
felt, though, that we got into a position of no

hope, backed into a corner and needing to resort

to, I think what |'ve called extraordinary

measur es. | think the comprehensive disclosure of
all information could have resolved this case very
early on.

And as far as disclosure, are you tal king about

di scl osure both ways in the sense of they give
everything to you and you give everything to them?
| think that would have been perfectly reasonabl e,
yes.

If we can now turn to the start-up of the second
application, and | think we've heard some evidence
or seen sonme docunents that it | ooks as though in
or about April of 1991 a decision was made to go
out and have Mrs. Ml gaard and M. Henderson
interview the Larry Fisher rape victins, gather
information with a view to presenting | think a
simlar act analysis or presentation; is that

correct?
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Yes.

And to go back to the mnister and say |ookit,
here's nore evidence that -- was it to say here's
a link, here's to link Larry Fisher to the nurder,
or was it a reaction to her decision or was it
your own plan to go out and think that this m ght
hel p?

It was a combination. W had | ooked at a Federal
Court review as the docunent suggests, we | ooked
at the possibility of initiating some action with
t he Saskat chewan Court of Appeal, decided that
neither of those would be open to us, felt that we
were at a dead end and came up with something new,
which was to file a second application, and if we
were to file a second application, it would have
to have information that was different fromthe
first application and in order to devel op that we
deci ded that the, that what made the nmost sense
was to try to dig deeper into the Fisher

i nformation.

And in the second application was it genuinely
putting forth something that was new or was it
dressing it up a bit different?

| think we dressed it up different, although I

have to say, | think the Fisher information was
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presented far nore conprehensively and in a nore
persuasi ve manner. W felt that we could have,
certainly we felt that the information in the
second application gave reasonable grounds to
prosecute Fisher.
And so that if on the second application the
m ni ster came back and said |ookit, we've already
decided this, did you feel that your second
application was different enough that you could
survive that type of challenge by saying no, we
didn't put forward victiminformation, we didn't
put forward this analysis of the crimes and we
didn't put forward, you know, the simlarities; is
that fair?
That's right.
If we can go to 212782, this is a letter of M.
Wbl ch to the mnister April 25 and it coments on
the fact that there was an earlier famly letter
sent in. If we can go to the next page, talKking
here about the new evidence from Deborah Hall and
Ute Frank and tal ki ng about Mel nyk and Lapchuk and
t hen says:
"More important even to this day we do
not know what arrangement was made for

them to secure their evidence. A menmber
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of your Departnment inmplied to us that
they were paid."
And then down here:
"I would defy your prosecutor to stand
before a tribunal and advance the
position that the evidence of Frank, and
in particular Mss Hall, does not bring
into doubt the evidence of the paid for
crimnals.”
Do you have any information, M. Asper, any
knowl edge as to what's referred to here about any
Justice Department official implying that Mel nyk
and Lapchuk were paid?
| don't, |I'msorry.
And no recollection of that being --
Well, | think it would have related to, | think it
was Mel nyk's sentence on a robbery was the
i ghtest sentence in history or something, or in
Regina, and | think that's what the paynment refers
to.
So that we're not talking -- well, again, this
isn't your letter, but as far as payment, was it
your understanding that -- did someone in Justice
suggest that Melnyk testified in exchange for a

i ghter sentence?
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That woul d appear to be the case, but | don't
recall a paynment being in the form other than the
sentence, that's what | nmean.

Let nme back up. Would it be fair to say |ookit,
you understood that there was a suggestion or an
argument that Melnyk and Lapchuk maybe gave
evidence at the Ml gaard trial and benefited in
their subsequent crim nal proceedi ngs?

Yes.

That woul d have been a theory; in fact, M. Tallis
cross-exam ned on that point at the trial.
Correct?

Yes.

And so on that point, did anybody with Feder al
Justice ever tell you or inmply to you that you
recall that that was in fact the case, that they
did in fact get a lighter sentence because of
testifying at the Ml gaard trial?

Not to me directly, no.

And did you ever hear, other than your suspicion
t hat that was the case, did anybody ever
corroborate that from Federal Justice?

Not with me directly, no.

And are you aware that it was corroborated with

M. Wlch?
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A Well, clearly somebody spoke with him about it.
Q Do you have any know edge of that?
A No.
Q And that as far as payment is concerned, the only
thing, | think what you are saying is the only
t hing you woul d have been aware of was your
suspicion that the payment may have been by a
| esser sentence as opposed to cash?
That's my understandi ng, yes.
Q If we can go to 213827, this is a letter back from

the mnister | think in response to the March 12th
| etter that | showed you, and if we can go to the
next page, | think what the m nister responds to
your suggestion that mnisters were hearing facts
fromthe media before they found them out, and
what she says is:

"My Department received a copy of it --"
Referring to Wl son's statement,

"-- after the statement had been
rel eased to the press. In those and
simlar circunstances, it is not
surprising that factual elements were
di scovered by others before they came to

my Departnment's attention. Al t hough

events were publicized prior to the
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Department's involvement with those who
reportedly witnessed them the accuracy
and thorough docunentation of the facts
whi ch were investigated "

Etcetera. So | think their response there is,
well, we heard fromthe media because you gave it
to the media before you gave it to us. " m
wonderi ng about your response to that.

| don't -- | can't -- | can't say it nore or other
than if the mnister, if the Departnment of Justice
had been doing its job in my opinion and
investigating the case and doing what the m nister
outlined as their duty in her letter rejecting our
first application, they wouldn't have had to be
listening and receiving information in the medi a.
So you are saying Justice officials should have
got the information before you got it and
therefore it wouldn't be an issue?

Yes.

Go to the next page.

And it was only because we were concerned that
Justice was not acting on the information. As |
said, | think earlier this week, that we decided
to, when we provided new information to the

Department of Justice, to march it in under the
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glare of public scrutiny so that everybody knew
t hat new i nformati on was bei ng provided.
If we can go to the next -- sorry, this page, she
responds to the issue on Fisher saying:

"I wish to enphasize that mere suspicion

of guilt in the absence of some

information to link M. Fisher to the

offence is an insufficient basis to

grant the relief that was requested."
And we tal ked about that a bit before, and M.
Pearson tal ked about that as well, that elevating
it from suspicion to some link, and am | right,
t hat your view was that you didn't have to show a
l'ink, you didn't have to -- you didn't have to
show a link between M. Fisher and Gail MIller's
murder; is that correct?
That's true.

MR. HODSON: This is probably an
appropriate spot to break.
(Adj ourned at 2:56 p.m)
(Reconvened at 3:21 p.m)
BY MR. HODSON:

When we |eft off, M. Asper, we were in April of
91, and | think that's the time when you or your

group was about to embark on the interviews of the
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sexual assault victims; is that correct?

Yes.

Can you tell us, we've heard evidence from a
retired Saskatoon police officer, Tom Vanin --

Sorry, | want to -- you keep referring to "our

group”, and "our group" as though we were a
unitary entity, and it's not appropriate.
Okay.

It doesn't accurately reflect what we were.

Okay. And | was, | was using it -- and perhaps |
wi Il make that distinction --
Thank you.

-- when | say "you"?

Thank you.

And, well, when you say that it was a unit |'m not
sure what you mean by that, are you saying that
sonme people -- when | was tal king about the group
| was tal king about your client, and you and

M . Wolch and you and your clients Joyce and Davi d
M | gaard?

Yes, but we weren't always acting as one, and we
were -- we were individuals --

Okay.

-- not always of the same view and not al ways

acting in the same way.
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Okay.
So |I'"mjust saying, | -- and |I know what you are
referring to, but just for the record purposes we
shouldn't be treated as though we were al ways --
Fair enough?
-- a group noving around in synch at all tinmes.
VWho decided to go out and interview sexual assault
victinms?
| -- that was a, | think a decision that involved
all of wus, including the Centurion Mnistries
advi sors.
Okay. And who decided to send Paul Henderson and
Joyce Ml gaard to do that?
| don't recall specifically.
And were you part of the group that decided, or
were you part of the decision-makers on that then?
Yes.
And so can you --

COWM SSI ONER Mac CALLUM: M . Asper, we've

got to call you something.

| know. | know.
COWM SSI ONER Mac CALLUM: | "' m going to have
to call you something in my report. Why isn't

"group" appropriate? Menbers of a group don't

al ways have to agree.
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Well | -- as long as we understand that, that's
fine, | understand that. But | just don't want it
to be that -- | don't want the view to be that
there was this monolithic, homogeneous bl ob moving

around doing everything at the sane tine.

BY MR. HODSON:

Il will try to afford you the opportunity, when |
ask questions, to indicate whether you were --
This was a group decision though.

-- part of the group or out?

Yes.

And maybe, M. Asper, if there are things that |
am asking you that you are answering that the

M | gaard group, for lack of a better term are
doing that you didn't agree with or weren't part
of , maybe if you could tell nme?

Thank you.

Tom Vanin, as | said, was a retired Saskatoon
police officer who testified before the Comm ssion
and gave evidence about his dealings with you; do
you recall dealing with Tom Vanin?

Yes.

And can you tell us how that came about and what
your dealings were with hin?

Um, | don't recall, | -- umm | don't recall how
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| got to Tom Vanin.

| think his evidence -- and | could be wrong on
this -- was to the effect that he may have been
contacted by medi a people and was giving
information to media people, it may have been Dave
Roberts, | stand to be corrected, and --

| think that's, | think that's the |ink.

-- and that the media people either told himto
phone you or M. Wbl ch, or they told you to phone
him does that sound right?

Sounds pl ausible to ne.

And did you ever nmeet Tom Vani n?

| don't think so.

You tal ked to himon the phone?

Yes.

Many occasi ons?

Yes.

And what role did Tom Vanin play?

He was a source inside the Saskatoon Police
Depart ment .

And what type of information did he provide you?
As | recall he was providing us with anecdot al

i nformati on about what was happening inside the
department with respect to the M| gaard case

reinvestigation and the Fisher reinvestigation.
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What M. Vanin told this Inquiry is that when he
tal ked to you he was concerned about his own
exposure, for lack of a better word, and wanted
some confort that what he told you was protected
and confidential, and he testified that you told
hi m t hat anything he said to you or, and | think
to M. Wl ch, was protected by solicitor/client
privilege. Did you have that discussion with hin?
| don't recall that discussion and | don't recal
acting in capacity as counsel for M. Vanin.

Okay. Is it possible that m ght have happened,
are you saying you don't recall, or you don't
think it happened?

Oh, | don't think it happened, | highly doubt that
happeni ng.

And why do you say that?

Because | was not in a position to act as counsel
for M. Vanin.

M. Vanin also said that he was told, | think by
you, that that privilege also extended to anything
and to any conversations that he had with people

t hat were working for you, and that you told him
Dave Roberts was working for you and therefore the
privilege would attach to what you said to Dave

Roberts, or words to that effect?
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| disagree with that.

And so when you say you di sagree are you saying
you didn't tell himthat?

| did not tell himthat.

Umm, do you recall any discussions with M. Vanin
about | ocating police files?

Yes, at sonme point | recall that, yes.

And what do you recall about those discussions?

| think we were trying to get hold of the original
police investigation files.

On the Larry Fisher matters?

On Larry Fisher's crinmes, yes.

And when you say "we" who are you referring to?
Um M. Wl ch and M. Henderson and

Ms. MIlgaard, | would surm se.

Okay. So you were trying to get himto get
access, within the city police station, to -- if
we call them "the Fisher files" we're agreed that
we're tal king about the four, well, three rape one
attenpted rape convictions from'68 to '70;
correct?

Yes.

And what was your understanding, before you talked
to Tom Vanin, about what efforts had been nmade to

find those files and what, if anything, had

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27145

exi sted by way of police files on the Fisher
rapes?

| don't know that | was aware of any efforts.
Okay. As far as your discussions with M. Vanin,
do you recall what he told you then, or what was
di scussed between the two about his efforts to

| ocate the files?

Um | -- | don't recall much, if any, of the
details of nmy conversations with M. Vanin. I
recall himtelling me at one point that there
seemed to be a heightened |evel of activity and
chatter in the departnment, but | don't recall ny
specific dealings with him

Was that relating to files?

Rel ating -- well, | don't know if it was relating
to files or relating to the fact that the M| gaard
case seemed to be picking up pace in terms of its
public attention.

Did M. Vanin provide you with any information
that you didn't already know or have?

Urm, probably anecdotal information about what was
going on inside the departnent, yes, | would say
So.

And |'m sorry, what do you nmean by "anecdotal "?

Well just, just as | say, describing -- | think he
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tal ked about a unit of -- | recall himtalking to
me about a special unit of officers being assigned
to some specific task within the departnment, but I
can't recall precisely what that was about.
If we can call up 000108. And this is a incident
report prepared by M. Henderson regarding an
interview of one of the Fisher victims, and you'l
see at the bottom he says here:
"We have read her police statenment "
And then if you can go, flip over to page 000110,
and this is his report from April of '91, he
says:
"(This was one case in which |I was given
access to police reports.”
And then a redacted nane:
" and source for us on internal
police problems, sonmehow managed to get
into the departnment conputer and obtain
the file. | reviewed it at his home but
was not allowed to keep the reports or
make copies of them "
And t hen bl ank:
" claimed that people in the

department are aware that he pulled up

the reports and said he'd be fired if
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the brass found out he'd given themto
anyone. The file is quite thick and
documents an extensive investigative
effort by police "

I f you can then go to 061393, and this is the
sanme page | just read you, but the unredacted
version that has Tom Vanin's name. And the

evi dence we've heard to date, M. Asper, is first
we heard from Tom Vanin, who said quite
emphatically that he did not get the (V5)--
(V5)--- file fromthe police department and he
did not show it to M. Henderson, what he said is
t hat you had asked him on a couple of occasions
to check for the Larry Fisher files, being the
four rape files, that he made a nunber of
inquiries with the file people and they weren't
there, and then on | think about the third
occasion, or at sone |ater date they found two

pi eces of paper, one an index card that had Larry

Fi sher's name and some file numbers on it, and

t hen one part -- one page of an investigation
report -- and | couldn't remenber for what
file -- and that he informed you of that. Does

t hat sound right, do you recall any of that, the

| atter part?
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You know, M. -- I've really, I've really tried to
cast ny mnd back, | really don't recall these, --

Okay.

-- all these dealings with M. Vanin, or the
files.

And then what we heard from M. Van -- or M.
Henderson is that no, he has stated in the

menor andum he actually did get a chance to review
the (V5)-- (V5)--- file, and he believes he
reviewed it at Tom Vanin's house in his basenent
around this time, and from M. Henderson's report
and what's in there I think it's evident that he
did review the (V5)-- (V5)--- file --

That's correct.

-- because of the contents. And let me ask you
this; do you have a recollection of review ng that
file?

No.

Were you aware that M. Henderson was review ng
that file or had seen it?

| may, | probably was at the time, but | just
don't -- | don't remenber it now.

And are you able to shed any light on the subject,
and in particular were you aware that a copy of

the (V5)-- (V5)--- file may have been obtai ned
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from some other source, either another police
officer, another reporter, or anywhere else?

| don't -- | don't think we had any other sources.
So again as far as any, to shed any |light on the
(V5)-- (V5)--- file, you have no recollection of
where it came from and when you got it?

No.

If we can call up 054514. And there is a
publication ban on these victim names, M. Asper,
that | amusing with you. This is an interview of
May 5, 1991 involving a |lady by the name of (V14)-
(V14)-, and we've heard a fair bit of evidence
about this from Sergeant Pearson and from Paul
Henderson, and are you famliar with the name and
this incident?

Yes, yes.

| think it's -- and | think the evidence we've
heard is that she contacted you at sonme tine, |
think in the spring of 1991, and said that she had
been raped in 1968 in -- | -- near (V14)---- in
Saskat chewan, and that she thought David M| gaard
Ri ght .

-- was the perpetrator, and she wanted to see him

do you recall that?
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Ri ght, yes.

And tell us what you recall about your initial

di scussion with her?

I, I remember the incident, but | don't have any
specific recollection of how -- of these

di scussi ons.

Do you recall that her initial contact to you as
David M| gaard's |l awyer, was that because she

t hought David M| gaard was the perpetrator of her
rape, do you remenber that?

Vaguel y.

And then | think M. Henderson and Ms. M| gaard
then interviewed her, and there are two reports,
one from M. Henderson, one from Ms. M gaard,
that differ somewhat as so whether or not -- |
think M. Henderson's evidence on -- that they net
her at a bus, at a bus depot, and Ms. M| gaard
showed a picture of Larry Fisher, and | think M.
Henderson -- and | can't say precisely what his
evi dence was, but it was something to the effect
that he didn't think -- his report said she m ght
have recognized him but |I think he told us that he
didn't think she had, or something about the hair
bei ng | onger. Ms. M| gaard, on the other hand,

her meno -- and we haven't heard her evidence
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yet -- but her memo is a little stronger, saying
t hat she identified Fisher. Sergeant Pearson --

so then let me back up.

The (V14)- conplaint, if | can
call it that, was included in the second
application to the M nister as one of the rapes
commtted by Larry Fisher as being simlar

Sergeant Pearson then went out to investigate and

interview (V14)- (V14)-, who said "(a) no, | did
not identify Larry Fisher, | did not tell
Hender son and Joyce Ml gaard that | identified

him | think it's David M| gaard", and so then
t hey pursued a fairly lengthy investigation of
her .

And |'m wondering if you have
any recollection of how it was that the (V14)-
(V14) - complaint made its way into the second
application and why?

I, no, | don't have. | mean we, |'msure it went
in because it was potentially nmore evidence

poi nting at Fisher, but | don't have any specific
recollection of that.

And | think, and | stand to be corrected on this,
| think M. Henderson was of the view that it

wasn't -- that from his perspective he didn't
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t hink she had identified M. Fisher as the
assai l ant.

| accept that.

And so, and do you know why, do you recall any
di scussion with either Ms. Ml gaard or M.
Hender son about the inclusion of this in the
application?

No, | don't.

Okay. "1l come back to this. There is also, |
think in the application that was filed M.
Hender son, one of the pages from his report was
t aken out and replaced by another page, and his
evi dence was he thought it would have been done at
your law firm office that it was prepared, and
"1l show you the document; do you have any
recoll ection of that happening at all?

No.

And "1l -- okay. If we can go to 185851. I f we
can go to page, this is M. Henderson's meno in
May, can we go to 185854 please. There is a

di scussion here about, | think M. Henderson had
interviewed Tom Vanin and John MDonal d, another
officer; does that nanme sound famliar at all?
No.

And some information in -- regarding M. Penkal a
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and some matters unrelated to the Ml gaard matter,
and then on the next page there is a reference
here about the Fifth Estate being interested in
this story; do you have any recollection of any of
t hat ?

| recall the CB -- the Fifth Estate being
interested in the story, yes.

The story about -- when | read this meno it | ooks
as though this had to do with Penkala and the
management of the police force at the time; do you
have a recollection of that?

Oh no, sorry, | don't.

If we can go to 163551. This is a letter from

M. Watson July 23, 1991 | ooking for an update. I
-- did you keep in touch with M. Watson sort of
as part of the second application progressed, or
what, is there any background to this letter as to

why he would be writing you?

No, not that | am aware of. l"m sure we, |'m sure
| briefed himprior to filing the second
application, but | -- other than that | don't

recall any contact with him
000084. This is a note fromthe MIller famly
addressed to you August 6th, 1991 where they gave

a statement and sai d:
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"I'N LI GHT OF THE NEW EVI DENCE PRESENTED
TO US BY CENTURI ON M NI STRIES, | NC., WE
FEEL THAT THERE | S REASONABLE DOUBT AS
TO THE GUI LT OF DAVI D EDGAR M LGAARD.
WE ARE MAKI NG THI S STATEMENT SI MPLY
BECAUSE VWE WANT JUSTI CE TO PREVAIL!"

Do you remenmber how this canme about, did

Centurion -- was the Centurion Mnistries' report

provided to then?

| can't say for sure. It |looks like it but |

can't -- | don't recall.

And this is addressed to you?

Yes.

Were you involved in the discussions with them?

Umm, | don't know if | ever spoke with the famly

menbers directly, | may have.

Go to 010080. This is a letter August 8th, 1991

from M. Wlch to Ellen Gunn, Department of

Justice, Saskatchewan, and he says:
"I't was only recently brought to ny
attention that the Attorney-General for
Saskat chewan was not involved in our
application to the M nister of Justice
for Canada, with the exception of

receiving a copy of the ... reply.",

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

O » O »P

Page 27155

and then goes on to provide background

i nformati on. Do you know what pronpted this, the
contact with the Attorney General of

Saskat chewan?

No.

Woul d that have been M. Wbolch's -- would he be
handl i ng that?

Yes.

Now in m d- August 1991 -- | think August 14th is
the date of the second application, is that right,
or thereabouts?

"1l accept your --

Yeah.

-- word on that.

And there is a nunber of documents, we'll only go
t hrough a few of them that surround that tinme.
And let me just run through what | think is in
evi dence on the chronol ogy; that Centurion

M nistries had prepared a report, being the
analysis of all the Fisher rapes, correct, and
prepared a document that conpared the, umm the
various simlarities, etcetera, and then it
appears that there was a press conference, then,
that M. MCl oskey attended where -- and others,

where this informati on was put forward, and either
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at that time or shortly before or after the

application was filed; is that right?

Yes.
And | think we'll see -- and |I'll take you to
t hese documents -- | think M. MCl oskey stated

that David M| gaard had been framed and there was
a coverup and words to that effect; do you recal

t hat being part of the process?

If there is a record of it I'll accept that that's
what happened.

Well, 1'"lIl show you.

| just -- 1 don't recall specifically what he

sai d.

Can you tell me what went into the decision about
filing the second application? And | mean we've
al ready tal ked about what -- | don't want you to
go back and go through what the basis of it was,
but as far as how it would be presented to the

M ni ster and how the media would be utilized, can
you tell us what -- who made those decisions and
how were they arrived at?

Um, | think Hersh had beconme quite heavily
engaged at this point on a daily basis and was

i nvolved in the decision-making, as would | have

been, umm unmm, Joyce woul d have been invol ved,
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Centurion Mnistries probably to some degree, and
| think that we were probably also consulting with
the senior menbers of our firmas well.

And so was there a decision made by this group to,
in conjunction with the filing of the application
with the Mnister, to also have some publicity
surroundi ng the application?

Oh yes.

And what was the purpose of the publicity to
surround the application?

Umm, we wanted to bring as nmuch pressure to bear
on the M nister of Justice as conceivably
possi bl e.

And so what you've told us previously about the
purpose in comunicating information through the
media with a view to influencing the authorities
to make a favourable decision on the re-opening,
would the -- would that have applied in the second
application as well?

Even nore so, yes.

And we can start with 160026. The application was
actually filed on August 14th, or that was the
date, so I'"'mjust going to go through some of the
article, so it appears this would be three days

prior. And the W nni peg Free Press, M. Lett,
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Saskat oon cops covered sex offender's tracks,
probe says. And if you can just highlight that
part.

"Saskat oon Police covered up
the 1970 conviction of a serial rapist
whose crimes were identical to the
mur der for which David M| gaard was
convicted, for fear it would prompt a
review for wrongful conviction, a new
i nvestigation has charged.

The investigation, conducted by

Centurion Mnistries of New Jersey,
details seven rapes commtted by
convi cted sexual offender Larry Fisher
and concl udes that he, and not M| gaard,
was the most |ikely person to have raped
and murdered Gail Mller ...",
and then he quotes McCl oskey, if you can just
slide over to the right.

And at this point -- and |"'1I]I
show you sonme nore articles in a noment about the
coverup -- at this point did you reach the
conclusion that there had been a coverup in
relation to the Larry Fisher convictions?

| was certainly wondering but | can't say that I
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reached the concl usion.

And we've heard a fair bit of evidence about what
happened with, umm M. Fisher's convictions in
both W nni peg and in Saskatchewan in 1970 and '71
It appears, and please correct me if |I'm wrong,

t hat on the second application, at |east starting
at this point with some of the media information,
that in comparison to the first application which
was 'Larry Fisher is the killer or may be the
killer', or "this information would allow us to
have been acquitted', etcetera, in the second
application there is nore details about the
simlarities and then an added conponent, and that
is an allegation of coverup, namely that the
Saskatoon City Police and Crown officials knew
about the Fisher rapes, obviously in 1970, but

al so had connected themto the Gail M Il er murder
and deliberately covered up the Fisher convictions
so that either M. Ml gaard, the public, or
whoever, wouldn't connect M. Fisher to David

M | gaard. Do you recall that being the type of

al l egation that was being put forward by sone at
the tinme?

Yes.

Yeah. And so that seemed to be an added conponent
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in the second application; is that correct?

Yes.

And you had indicated that you were wondering
about it, is that right, that you had a suspicion
that there m ght have been a coverup?

Yes.

Were there others that had stronger views?

Yes.

Who, and what were they?

Well, certainly Centurion Mnistries.

And what was their view?

Well their view was that -- umm unm | guess it
flowed from the basic description that | gave you
| think a couple of days ago about Paul
Henderson's view of the world, which is that when
you are | ooking at human behavi our and trying to
figure out what happened in a certain set of
circumstances, umm the nost ob -- the nost |ikely
expl anation is what probably happened did, and
applying that sort of logic to the M| gaard case,
given all the circumstances, they reached the
conclusion that, | think as Jim MCl oskey said at
one point, there was a big oops after the

di scovery of Fisher's guilt and conmplicity in the

crimes in Saskatoon and, umm and their view was
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that rather than face the prospect of having to
re-open the Ml gaard matter, that Fisher was put
to bed quietly.

And so the allegation would be that whoever,
whoever was doing the covering-up would have

beli eved that David M| gaard was innocent, and
then took steps to cover up the Fisher conviction?
Yes.

And, apart from Centurion Mnistries, did your

client or clients have that view as well ?

| -- they certain -- there was certainly the
suspicion, | don't recall at that point to what
degr ee.

If we can call up 160020, and this is the August
12th, '91, so the next day, two days before, Muim
al | eges cop coverup, and | think goes on to talk
about -- | don't think we need to go through it
but | think there's --

| guess there is the answer.

Yeah. So that would it be fair to say that sonme
in your group were alleging a coverup by
officials, by either police and/or Crown, with
respect to the Fisher convictions?

Yes.

And would it be fair to say that that was being
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put forward as a ground on the second application,
both in the |egal arena as a grounds of the

m scarriage of justice, but also in the public
arena to say lookit, this should cause the

M nister to take action?

| don't recall if it was a ground in our second
application.

Okay. | stand to be corrected on that. | mean it
was certain -- it was certainly the -- well let nme
ask you why, if it was raised here publicly, was
there any reason that it was not put forward?

Well certainly we, it was ny view that we didn't
have enough evidence of it to advance it, we had
suspi ci on.

Okay. If we can go to 301866. And again, |I'm
only showi ng you some of the articles predating

t he August 14th application, is it fair to
conclude that there was a concerted effort to get
the upcom ng application and the Centurion report
out through the media before the application was
filed?

| don't know that there was an effort to get the
application itself out, --

But - -

-- but we were certainly ranmping up the pressure
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on the Department of Justice, yes.
So, sorry, the information -- the Centurion
report, would it be fair to say that you were --
the Centurion report and the views of Centurion
M nistries, you were trying to get that view out
into the public?
Yes, no question. These were, you know, Centurion
Mnistries at the time, and still are, very highly
experienced people in redressing wrongful
convictions, they had seen a lot, and even where
some of us were a little bit skittish about what
t hey were saying, these were people who had a
denmonstrated track record of knowi ng what they
wer e doi ng. So, yes, we got it out there.
And so this is August 13th, 1991 and this is a CBC
M dday, it's a tape, and if we can go to 301863,
and actually, no, sorry, go to 301866, and this is
your comment and you are asking about the
Centurion report, you say:
"That's right. And their field
investigator in this particular case,
Paul Henderson, is a Pulitzer Prize
wi nning investigator, investigative
journalist, who's had plenty of

experience in this kind of case. And
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they're able to | ook at what happened in
this particular case and relate it to
what they've seen occur in other cases,
particularly in the United States, and
have reached the conclusion that
everything points not only to a frame of
David M | gaard, but to a cover up."
And again, that would be, this would be the type
of message, if | can call it, that you and others
in the M|l gaard group were putting out in the
media at this time?
Yes.
Now 000901, and | think this is the actual
application, it's dated August 14th, it was
received on August 16th, I'll just go through a
coupl e of parts here, and M. Wbl ch says:
"In the interimwe have not held back in
our efforts to firmy establish David
M | gaard's innocence and there have been
some startling revelations. When we
first made our application the
suggestion that Larry Fisher was the
perpetrator was not the main thrust and
we were at that time advised by your

Department that there were no police
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reports avail able on past offences of
M . Fisher. Whereas we suggested there
was a distinct pattern and al though the
simlarities were never placed before
you, we accepted that we were at that
time at a dead end."

And again, this letter of August 14th says that

in the first application, and M. Wl ch is using

the word "we" were at that time advised that

there were no police reports avail able on past

of fences of M. Fisher, and again, would you

agree with that, is that something -- and | think

you said earlier you don't recall, but if M.

Wol ch had been informed of that, do you think you

woul d have | earned that from him?

"1l accept that, yes.

Do you have any recollection?

No, | don't.

And then the next paragraph:
"Once your decision was brought to our
attention we were determ ned to proceed
further in ascertaining Larry Fisher's
possible guilt and we were sonmewhat
surprised to learn that there was anple

mat eri al avail able, including at |east
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one police report concerning previous
victims of Fisher."
Am | right that that would have been the (V5)--
(V5)--- file that Paul Henderson saw in April of
1991; is that --
| assunme so, yes.
Do you have any know edge of that or --
No.
-- are you just assum ng that based on the fact
t hat you know you had that one and --
That's -- yes, that's correct.
If we can then go to 000903, and this is the
actual application, and I think it was a fairly
| engthy report with witness statenments prepared
primarily by Centurion Mnistries; is that
correct?
| think so, yes.
And if we can go to 000920, this is what is in the
application regarding (V14)- (V14)- and this is
the first page. If you go to the second page,
next page, you'll see it's got page 3 and it's a
different font, and if we want to maybe put that
document on the right-hand side and call up 054514
on the left-hand side, please, and actually go --

so you'll see here page 1, if you can go on 514,
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go to the second page, and then now go to the
third page, there you'll see that but for the
mar ki ngs, they appear to be the same docunment. Do
you see that?

Yes.

And the docunent on the right-hand side, 054514,
is M. Henderson's menmorandum t hat he prepared.
The document on the left-hand side, if we can just
go back to the first page, just the page previous,
| think what M. Henderson told us is that sonmeone
took his nmenmo and took away, renmpved the first two
pages of his meno and added this page in and he
said that he wasn't sure who had done it, it
wasn't him and he said he thought it would have
been done in your office, and are you able to tel
us who may have done this, why it may have been
done and who prepared this page, 000920?

No, | can't say.

Now, 000861 is a letter, and | don't propose to go
t hrough all of these, but this is one, August

15th, 1991 froma fellow named John Patterson and
| think what the file shows, M. Asper, that even
on this date, in fact maybe even a year earlier,
you received a number, at |east two, maybe nore,

contacts from jail house informants saying Larry
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Fisher admtted to being involved in the nmurder or
here's some incrimnating evidence. | s that
correct?
Yes.
And | think that information was foll owed up and
passed on to the authorities and | think at the
Supreme Court reference some of them maybe even
testified; is that right?
Yes. | think I visited one or nmore of them at
Prince Al bert Penitentiary.
And again, was that, was it your understanding
t hat these people would be contacting you arising
out of the media reports about Larry Fisher's
potential involvenment?
And j ail house chatter, yes.
If we can go to 004626, and again this is the
St ar Phoeni x on August 16th, 1991, "Ml gaard
framed, group contends":
"Jim McCl oskey, founder of the New
Jersey based Centurion Mnistries, says
t he Saskatoon Police Department coerced
testinony from wi tnesses to manufacture
a case against M| gaard.
The departnment needed a

scapegoat because the murder foll owed a
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series of brutal rapes in the city and
t hey had no suspects, he said.”
And then if we can go on and call out 077729, the

next date, Frame' All eged", where MCl oskey
concl udes Saskatoon police framed M | gaard. Did
you have any concerns about these types of

al l egations being made in the public, about frame
and cover-up by people who were associated with
your group?

| don't recall. | don't recall having concerns.

| suspect by that tinme we were so thoroughly

di sgusted with the system and the process that we
may have been, | may have had nmy guard down as to
the propriety of saying these kinds of things.
And what do you mean by that?

That | didn't care any nore probably about whether
this was the right thing to be saying or not.

And that was because of your experience in the
first application and the fact that it was
rejected or --

Just the entire process up to that point.

And then here, 218798, | think this is again
August 16th, '91, this is Peter Edwards in the
Toronto Star:

"Saskat oon police fabricated evidence to
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frame an innocent teenager for the 1969
rape and nurder of nurse's aide and have
covered up their m sconduct ever since,
charges a Christian organization
investigating David M| gaard's murder
conviction."
And again, this would be the type of information
consistent with the other information that was
bei ng put out at the time surrounding the filing
of the first application?
Yes.
| want to turn --
M . Hodson, the reality is that for us to be
correct that David M| gaard was i nnocent, a case
was presented against himin which people
implicated him  Somehow t hat happened and this
was, the Centurion Mnistries' report offered an
expl anati on, one explanation, so |I'mjust saying,
| think that that's probably why we were --
Did the, and again, | my have to |look at it
again, did the Centurion Mnistries' report go so
far as to say here is the cover-up and here is the
fram ng, and | stand to be corrected, | thought
the report sinply outlined the simlarities and

said this shows that Larry Fisher is the
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per petrator?

Well, if Larry Fisher is the perpetrator, David
M |l gaard isn't, that somebody put together a case
against him and |I'm just saying within the whole
context, that is the context in which all of this

IS occurring.

| want to now turn to (V4)---- (V4)---. You
remenber (V4)---- (V4)--- and her information?
| do.

COMM SSI ONER MacCALLUM: Just excuse me for
a second.

MR. HODSON: Sorry.

COVM SSI ONER Mac CALLUM: | understand by
your |ast remark, sir, that all of this, these
al l egations in the press occurred in the context
of your belief in David Ml gaard's innocence and
therefore to have built a case against him to
have prosecuted him must have been the result of
cover-up and frame and m sconduct on the part of
the authorities; is that right?
| think could have been.

COMM SSI ONER MacCALLUM: Coul d have been?
Coul d have been. That's why -- | was not as far
al ong as some of the others, but certainly that

was the view being expressed by M. MCl oskey and
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ot hers.

BY MR. HODSON:

Did you ever express the view publicly or state in
the media that you believed or alleged that there
was a cover-up or a fram ng?

| don't think I ever did, and I'"m still not
convinced of that to this day.

Not convinced that there was a framng or a
cover-up?

Ri ght .

And why is that?

Well, | guess | don't want to be provocative with
t he answer, but a good cover-up is one that you
woul d never find out about, but there's just,
there's just not enough evidence to satisfy me
that there was a cover-up. There's suspicion, |
have suspi cion. | haven't changed nmy suspicion.
Police officers will tell you that they don't I|iKke
coi ncidences and there's a |lot of coincidences in
this case, but that's a very serious allegation to
make and |'m just not confortable going to that
degr ee.

And again, the fact that others were, did that
concern you at the time; for exanple, that others

associ ated with you, and | think you woul d agree
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Centurion were certainly associated with you
because they were assisting M. Ml gaard as were
you, did that concern you, that they were making

t hose all egations?

As | say, | was probably -- 1 don't recall being
concerned about it and I think my m ndset at the
time was one of such thorough disgust at the
process up to that point that | probably was | ess
concerned than I m ght normally have been.

And would it be fair to say that these types of

al l egations of frame and cover-up woul d be
sensational in the media?

Yes.

And it would put pressure on the mnister to
provide a favourable response to your request to
re-open the investigation and to free your client?
It could, yes.

Well, when you say it could, would that not be one

of the purposes of putting it forward?

Oh, certainly, but | had no way of know ng whet her
it would.
Actually, before | go to (V4)---- (V4)---, if we

could just call up 010002, and this is a meno,
August 20th, 1991, from M. WIlliam to M.

Corbett and review ng the application, and | don't
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know whet her you've ever seen this, but just on

the next -- he tal ks about the application and I

t hink summarizes it in quotes that the basis of

the application is the "striking simlar acts that

woul d be adm ssible in a trial against Larry

Fi sher and would have been adm ssible in David

Ml gaard's trial if the information had been

known." | think that's taken out of your

application; correct?

Yes.

And then on the next page, and again this is his

menmo, he says:
"The applicant has m stakenly assumed
that the simlarities between the attack
on Gail MIller and the Fisher assaults
were not brought to the Mnister's
attention or considered during the first
application. This assumption is based
on a m staken recollection of a
conversation |I had with M. Wl ch.

| had told M. Wblch that the

occurrence reports for the 1968 assaults
in Saskatoon were not avail able, and
that the quality of the photocopy of the

1970 assault in Saskatoon was poor.
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However, | had obtained a

sufficient information relating to the
Oct ober - Novenber 1968 charges from
court documents and considered this
information during the assessnent of the
first application. | had al so obtai ned
and consi dered the occurrence reports
from the W nnipeg assaults.”

"' m not asking you to go in and speak on behal f

of M. WIlliams, but just your understandi ng on

the first application and in particul ar perhaps

based on your discussion on October 1, 1990. Di d

you think that the mnister or the Department of

Justice had considered or |ooked at the

simlarities between the attacks?

|''mgoing to take a breath before | answer. I n

rejecting our application, the mnister referred

to the Fisher information as, | believe, "nmere

suspicion".

Yes.

If in fact M. WIlliam had the information that

we used to develop the second application and

provided that information to the mnister, someone

needs to explain to me why the application was

re-opened the second time and not the first tine.
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Okay.
And | -- I'mafraid | don't believe what M.
WIlliam says there.

Okay. So you don't think it was considered in the
first application, the simlar act argunent, and |
appreciate --

| find it -- 1 find it staggering. | have not
seen this before and | find it staggering that
there would be some suggestion that the
informati on had been consi dered and that wunder

t hose circunstances the Mnister of Justice could
conclude that there was "mere suspicion".

Okay. If we can go to 026000. This is an article
August 21, '91, so right around this time frame in
t he StarPhoenix, and the headline is, "Two

M | gaard wi tnesses paid, |awyer suggests,” and it

refers to:
"Wolch said it was inportant to know
what arrangenments were negoti ated
bet ween the prosecutors and Mel nyk and
Labchuk, adding, "A menber of your
department inmplied to us that they were
paid."

And | think this is the same, it may have been

taken fromthe same letter, |I'massumng it is.
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Do you have any other information about this

article?
No, | don't. No, | don't.
Go to 012672, this is the (V4)---- (V4)--- matter.

Maybe you can just generally summarize your

recoll ection about how this came about and what

you di d. | can certainly take you to sone
documents if that assists.

You may have to. | don't -- | can't recal

whet her she contacted nme directly or a journalist

or a |lawyer, but sonebody had seen a story I

t hi nk

in Toronto | believe and she contacted us either

directly or through an intermediary to indicate

t hat she had been attacked on the nmorning of

murder. That's my recollection.

t he

And | think you then obtained a statement from

her ?
Yes, | did, but I think there was a | awyer
i nvol ved.

Earl Levy (ph)?

Earl Levy was involved, yes. That's right, Ear

Levy call ed.

And do you have a recollection of how, and we've

heard some evidence, in fact we heard from

Ms. (V4)--- on this subject and her evidence
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t hat she was attacked at 7:07 a.m that morning, |
t hi nk about seven bl ocks away on Avenue H, and she
had given a description to the police in 1969 and
in 1991 identified Larry Fisher as the person who
commtted the crime and it appears that there was
a fair bit of debate after her information came
forward, debate, discussion amngst perhaps you
and Sergeant Pearson as well later with many
others, as to how does this fit into the Gai

Ml ler nmurder, could it have been the same person
who comm tted both, was it possible by distance,
by time, etcetera. What is your recollection of
that matter and those di scussions?

| don't recall anything specific other than being
alittle bit shocked at hearing froma victim who
had been attacked the morning of the murder around
the time the nmurder would have had to occur in the
vicinity of where the murder had in fact occurred.
There was shock value to it and | don't remember
the details.

| want to now turn to the m ssing police file
issue, and | think you are generally famliar with
the matter that arose in August of 1991 regarding
the m ssing Fisher files, being the four sexual

assault files. You are famliar with that issue?
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Yes.

And | just want to go through sonme docunents in a
bit of a chronology and get your coments, and the
first one is 056784 and this is part of Sergeant
Pearson's notes. Actually, let me back up,

056758, this is part of 056743, and this is
Sergeant Pearson, this is back in May of 1990 in
fact. It may have even been, it m ght be March,
but in any event, early on when Sergeant Pearson
became involved, he, and this was at a time when
he thought the rapes had been commtted in Regina,
and he contacted Regina police to | ook for the
records and was told there was none, and | may
have asked you that yesterday, but were you aware
t hat he had made efforts with the Regina police to
find the files?

Yes. | think you nmentioned that.

And when he mentioned that, would that be at a
time that you thought they were in Regina as well?
No, you mentioned that.

Oh, I'm sorry.

You mentioned that yesterday.

Okay.

| don't recall talking to Sergeant Pearson about

t hat .
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And then 056784, and this is where M. WIIlians
asked Sergeant Pearson to -- and this was shortly
after you disclosed to Justice that they were
Saskat oon rapes and WIlianms asks Pearson to go
check the Saskatoon police for the files, and
again, maybe we can simplify this, I know you had
many di scussions with Sergeant Pearson. Do you
recall any discussions with him during 1990 about
his efforts to |locate the Larry Fisher files?
| don't recall. | don't know.
And then if we can skip ahead, 010080, this is
August 8th, 1991, this is M. Wlch's letter, and
| showed you this earlier, this is to Saskatchewan
Justi ce. If you can go to the next page, he
st at es:

"When we made our application to the

M ni ster of Justice --"
This is the first application,

"-- we provided information as to
vari ous offences commtted by Larry
Fi sher. We entrusted the Department to
investigate those offences with a view
to linking themin a simlar manner to

Gail Mller. Subsequently, we were

advi sed that the police reports in those

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 134 - Wednesday, April 19th, 2006

Page 27181

cases were not available and it was only
| ater that we realized that the victins
were not interviewed or even approached.
We now have reason to believe that there
are police reports in existence and the
victims are nost cooperative."
Agai n, would you have been aware of that
information at that time, that M. Wblch has in
the letter?
Yes.
And 000901, and we've touched on this before, this
is the application where M. Wl ch tal ks about the
fact that, again says they were told there was no
files, but now we know at | east one police report
exi sts. So you would have known that at the time
of the application; is that correct?
Yes.
And 010002, go to the next page, this is the
August 20th nmenmo that | showed you earlier, and I
t hi nk here Eugene W Il Ilianms says he told M. Wblch
the occurrence reports for the 1968 assaults in
Saskat oon were not available, the quality of the
phot ocopy of the 1970 assault in Saskatoon was
poor and | think you said you didn't have a

recollection of that, but is that something you
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t hi nk you woul d have known at the time?

What ?

What M. Wlliams told M. Wlch? |If he in fact

told M. Wlch what's stated here, is that

somet hi ng you would have been aware of from M.

Wbl ch?

Possi bly.

No recollection?

No recollection.

Then to 056796, this is Sergeant Pearson's, this

is August 21, '91, so this is now five days after

t he second application, and he tal ks here that:
"WIlliams is also interested in securing
any old police reports on the Saskatoon
victims of Larry Fisher. It should be
noted that this had been pursued
previously and | have been told by the
City Police officials that these reports
no | onger exist."

And as well, go to the next page -- actually,

sorry, if you can just go to the previous page,

here on August 19th WIIliam asks Pearson to

rai se the issue with the Saskatoon police about

statistics concerning sex offences, or saying the

statistical report concerning sex offences should
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be gathered to determne if there were other
weapon of fences during rapes and sexual assaults
of women during 1968, 1969 and 1970. And then if
we can go to the next page, August 22nd, Pearson
phoned or called Inspector --
|"m sorry, two documents ago, two screens ago, am
| correct there was a notation that WIIlianms was
asking Pearson for incident reports?
Yes.
But didn't you show nme a screen earlier where
WIllianms said that they had already considered in
the first application the incidents of rape?
| we can just go back, if we can just go back to
t he previous page, and |I'm not sure which one you
are referring to here. This is August 21, '91 at
the bottom where W Il iams:
" is ... interested in securing any
old police reports on the Saskatoon
victims of Larry Fisher."
And Pearson says:
"It should be noted this had been
pursued previously and | have been told
by the City Police officials that these
reports no |l onger exist."

And | showed you, as well, M. WIlliam' menmo
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where he said "I | ooked for them on the first
application and all | got was a 'they were not
avail able'", and the quality --

But, no, didn't you show nme a menorandum from M.

WIlliam --

0100037

-- where he says that M. Wdlch is wong, that the

Justice Department had not considered --

010003, please, of doc. ID 002.

"' mjust wondering how -- well, okay.

No, no, and in fairness |I'm just going through

what we have had, and he says here:
"I had told M. Wbolch that the
occurrence reports for the 1968 assaults
in Saskatoon were not avail able, and
that the quality of the photocopy of the
1970 assault in Saskatoon was poor."

Okay. Okay.

Yeah, no, no, but that's from Court docunmnents.

Okay.
Yeah, |I'm tal king about police files.
Ckay. | don't recall talking with Sergeant

Pearson about the Fisher Court or police files.
And then if we can go to 056797, it appears there

is a request here to have the city police:
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to give the cases where weapons
were used in sex offences or if he could
give details of sex offences for the
years 1968, 1969 and 1970. Qui nn wi |
initiate a search of their record system
and | et me know what he can come up
with."

And then as well:
"l also provided himwi th the names of
victim (V5)---, (V2)----- , (V1)-, and
(V3)------- , With supporting data,
asking himto again search for any
possible file material on these
i nvestigations."

So let me just pause there. Was there sonmething,

M . Asper, in what | showed you that you wanted

clarified?

| guess I'm okay, | guess |I'm confusing Court

versus police records. Okay.

Ri ght .

Okay.

And |'m just showi ng you what we've heard about

what, at | east what the records suggest was in the

m nds of M. WIliams, M. Pearson, and what they

say, at least what M. WIIliam says he
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communi cated to M. Wbl ch about the existence of

the files.

Okay.

And then we go to 220403 -- or actually, sorry,
012700. And this is the letter -- no 012700. And

this is the August 28th, 1991 letter to I nspector
Quinn, you'll recall that Pearson asked Quinn to
go do the check, and this is actually from
Const abl e Gelowi tz saying:
"After having obtained the conplete |ist
of occurrences relating to rape and/or
sexual assaults, | have exam ned each
file with regards to the parameters that
you provided to me ...",
and reports the followi ng offences. And then
attached to this letter is a nunber of pages that
identify occurrence nunbers for rape files, and |
t hi nk what this shows is that between August 21
and August 28th police officers |ooked through
the police records in order to prepare this
report, and | expect we will be hearing some
evidence on that a bit later, but it appears that
based on this docunent there was a review of
their files to prepare this report, and would you

have been aware of that?
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I, umm | don't recall

If we can then go to 057451. And this is an
article in the G obe and Mail, Police can't find
rape files, and this is the article that pronpted
t he Saskatchewan Police Comm ssion to undertake
the investigation that it started on Septenber
12th; do you recall that happening?

It -- yes.

And so -- and this is a report by Tinmothy Appl eby
and David Roberts and I want to go through parts
of this with you. And they quote a Saskat chewan
police source:

"' Somet hing went on, it's
very bizarre, it's something that just
shoul dn't happen, for every detail Iike
that to vanish,' a Saskatoon Police
source said. 'Sonebody's tanpered with
the system'

For several days, Saskatoon
Police have been investigating the
apparent disappearance of at |east four
files that involve convicted
Saskat chewan serial rapist Larry Fisher,

who has been increasingly linked to the

M | gaard case."
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And then down at the bottom

"The m ssing files involve
t he four sexual assaults that occurred
in Saskatoon, and to which M. Fisher,
now 43, subsequently confessed.”

The next page:

"There is no indication as to
how | ong the Saskatoon force's records
on M. Fisher's rape victins have been
inconpl ete. Nor mal department practice
is for the basic information on a case
to be retained indefinitely on conputer,
with the details preserved on
m cr ofi che.

Four Saskatoon police
i nspectors are now involved in trying to
track down the mssing files, the police
source said. A number of officers have
al ready been questioned, as have
civilians involved in the maintenance of
t he conputer system”
And let me just pause there. What M. Vanin
testified is that he was -- that he would have
tal ked to David Roberts, and | think although he

qui bbled with a few of the words used here, that
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he woul d have been the source of information to
M . Roberts, and his evidence was, umm, that he
recalled calling him and you I think, at sone
poi nt saying, "there is a bunch of inspectors in
goi ng through the files", and he was quite

al armed or concerned because he had nmade previous
inquiries, and | think his evidence was that he
conveyed to M. Roberts, and perhaps to you, that
he thought they were | ooking for the Fisher files
because he had been | ooking for them previously.
Do you have any recollection of this, of this
issue of M. Vanin, or M. Roberts telling you
about this?

| have a vague recollection at best.

What do you remenber about the m ssing records?
We wanted, | do recall that we wanted Vanin to try
to find the records for us, and to try to find
what ever else he could relating to either the

M | gaard or the Fisher investigation.

And do you -- what do you remenber himtelling
you?

| -- he was al ways very nervous and he, | recal
hi m bei ng, you know, very concerned about being
di scovered and, umm umm | don't -- | don't even

recall his -- himnmeeting with Paul Henderson.
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He -- what M. Vanin also said, that as far as the
timng of when the Fisher files were m ssing, he
said he believed they had been m ssing for some
time based on information he got from M. Roberts,
who he thought got it from Gus Weir -- or from M.
Roberts; do you recall that?

Well, again, I -- it's -- | can tell you that
there was a point where we thought, |I'mpretty
sure that we thought the files existed, and then
there came a point where we were told they didn't,
t hat they were gone, --

If we could --

-- and that's how this all started.

If we can go to 004592, and this is an article the

next day, Vanishing files 'unbelievable': |awyer,
and:
"Wthin days of a private
investigator alleging the Saskatoon
Police Department framed David M| gaard
for the 1969 nmurder of Gail Mller,
police files on Larry Fisher's brutal
attacks on city women have apparently
di sappeared from the police department.

"This is unbelievable,"

M| gaard's | awyer, David Asper, said
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from W nni peg. "The files did exist
prior to Aug. 16.°
Someti me between Aug. 16 and
this past Tuesday, the files went
m ssing, Asper charged."”
And it goes on to talk about that application.
What information did you have that the Larry
Fi sher files existed on August 16, 1991 and went

m ssing after that date?

Well 1've | ooked through my -- umm actually 1've
gone through my mnd, |1've | ooked through whatever
documents you were able to give me, | don't have

an explanation for that other than to say it is

hi ghly unlikely that | would go anywhere near this
territory unless somebody had told ne, somebody
credible, that the files were there and then
weren't there.

Okay. And | guess --

And that this was an attenpt to ring an alarm
bel | .

And, in trying to identify who that m ght be, |
did show you the August 8th and August 14th

| etters that would have been right prior where

M. Wolch certainly seens to suggest, based on his

| etter, that "we were told they were m ssing, we
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have now found one which" -- being the (V5)---,
and in this article you appear to be saying that
"no, we know they existed on August 16th". And
M . Vanin has said he didn't tell you, because he
said he knew they weren't there and hadn't been
there for some time, who else m ght have told you?
Well | was going to say | think M. Vanin was the
only person who | was dealing with who was on the
i nside who could have provided me with that
information.

And if they had existed on August 16th do you
recall, if that was your understandi ng, had you
had you made any requests or did you tel

M. Wl ch about that?

| think, if they had existed, | would assune that
we were getting -- we were trying to get M. Vanin
to get them and | believe he was concerned about
how to get them

Now when the Police Conm ssion did their
investigation and they reported in, | think,
November they ended up concl uding that yes, they
were m ssing, three of the four were mssing -- |
shouldn't say that, there was a partial of one, a
conplete file of another, and two that were

completely mssing -- and their report concl uded
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t hat they had been |likely destroyed a nunber of

years ago. Do you recall that being, generally,

the result?

Yes.

And so their report said that they didn't exist on

August 16th, --
Ri ght .
-- 1991; do you take issue with that or --

| have no reason to dispute that.

Yeah. So again, as far as this coment, you are

saying you don't remenber where you got it fro

m

but someone would have told you that they existed?

Yes, there is no question.
Okay. That's probably an appropriate spot to
break.

MR. SOROCHAN: M . Comm ssioner, | just
wonder if | could raise a matter?

COMM SSI ONER Mac CALLUM: Yes.

MR. SOROCHAN: It's taken sonme consi derabl e

arrangenments, with M. Asper's schedule, to have

himreturn here for this second week of
testinony, and | made it known to Comm ssion
Counsel that this was -- this was all that we
that is reasonably avail abl e under the -- M.

Asper's schedule, and | noticed there was sonme
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di scussions earlier that if we weren't finished
by this afternoon we m ght be, we m ght be having
trouble in that regard, so |I'm nmerely, again,
pointing out to all that need to know that M.
Asper is not avail able beyond the end of this
week, and if there is a, perhaps a desire to have
-- extend the hours of sitting, and considering
the day after tonorrow is Friday, if we're going
to extend the hours of sitting it seenms nore
l'i kely that we should do so tomorrow. As from
M. Asper's point of view and mne, we're
certainly prepared to start earlier. As much as
we |i ke hanging around the | obby of the Ramada
hotel for an extended period at lunchtinme, we
coul d abbreviate the lunch hour or sit |ate
tomorrow night, and I don't think that people are
going to be so anxious to do so on Friday given
t he discussions |I've overheard about catching
pl anes.

But | did want to make it clear
t hat business interests, requirements of M.
Asper, including requirements out of the country,
will make it so that he is not possible to be
here beyond the end of this week.

MR. HODSON: | m ght just respond from ny
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end, and | appreciate M. Asper's concern, as |
do with every witness, that they have other
comm tments. | try and do nmy job as efficiently
as | can, and | have certainly tried to
accel erate sonme of the questioning with M.
Asper, however ny sinple response is | will do ny
job and I will get done as soon as | reasonably
can.

| can also say that | can try
and estimate when | will be finished but no one

will believe me anyway. | can tell you where |I'm
at, we're at. | mean the areas that | still have
to cover, which are very inmportant areas, are the
Supreme Court reference and what, what went into
the order that required that, and sone of the
i ssues around the Supreme Court reference. So |
still have sonme area to cover with M. Asper.
Umm, you know, will | be done tonorrow? | think
so. Can you rely on that? Probably not.

| have tal ked to other counsel,
and | will |et other counsel speak to this, umm,
again on their estimates of time for
cross-exam nation, | have had that one issue

rai sed; and secondly, |'ve been advised by a

nunber of counsel of concerns with respect to
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their ability to cross-exam ne M. Asper in |ight
of the fact that the transcripts of the recent

tapes they only received yesterday, and obviously

counsel can address that on their own, I'm sinmply
saying that | have been informed of that.
MR. SOROCHAN: | was in no way suggesting

that M. Hodson shouldn't do his duty as

Comm ssi on Counsel, | was merely suggesting if
there's any doubt that M. Asper is going to get
out of here on the end of Friday we should
perhaps work a little longer to try to
accommodate it, because it was not easy to
rearrange the schedule of M. Asper to free up
this week, so if we can -- | haven't heard you
respond to that, M. Hodson.

As Comm ssion Counsel on other
inquiries |'ve kept people sitting until 10: 00 at
ni ght, but 1'mevidently a harder taskmaster than
you are, SO --

COWM SSI ONER Mac CALLUM: You per haps have
an unrealistic assessnment of my endurance.

MR. HODSON: | --

COWM SSI ONER Mac CALLUM: On the assunption,
which is a doubtful one, that | could sit any

| onger than 9:00 to 4:30, | have no assurance
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t hat that would acconplish anything in ternms of
all owing sufficient time for cross-exam nation.

MR. HODSON: | m ght ask, | do know t hat
ot her counsel have -- and maybe they can -- |I'm
simply advising what | have been informed, they
can address their position.

| do, my thumbnail sketch is I

think that the time required for
cross-exam nation, at |least their estimtes, that
even with extended hours is going to be tight.

MR. LORAN: That's the point | was going to
make, My Lord, | just --

COMM SSI ONER MacCALLUM:. Just for the
record, please identify you and your client.

MR. LORAN: "' m sorry. Pat Loran on behal f
of the Saskatoon Police Comm ssion.

COMM SSI ONER MacCALLUM: Ri ght.

MR. LORAN: The point | was going to nmake
is that | think, if you |look at the estimted
time required for cross-exam nation by various
counsel, it's just not going to be possible to

conplete matters before Friday. Speaking for

myself, | think I'm | ooking at at |east half a
day, and perhaps I'lIl let other counsel speak to
how | ong they will require.
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In regard to the issue of the
t apes, we've only received those recently, I've
personally not had an opportunity to review them,
| ve just today had them printed, and | would
i ke an opportunity to prepare properly for
cross-exam nation by reviewing them  There is a
substantial amount of material to cover there.
Thank you.

COWMM SSI ONER MacCALLUM: Thanks, M. Loran.
MS. KNOX: M . Comm ssioner, Catherine

Knox, and |I'm counsel for T.D.R. Cal dwell.

And | can indicate that there
is no possible way that | would contenpl at e,
first off, being prepared to proceed tomorrow
evening into an extended sitting, and frankly
even if we did there's absolutely no way, based
on the estimates that | and other counsel have of
the m ni mum anount of time we expect to be,
wi t hout having had an opportunity to even begin
to review the tapes that we received yesterday or
the day before, that sitting tomorrow ni ght would
hel p.

|, personally, have a
commtnment with a witness who is flying in from

Toronto tomorrow night, that | have to work on
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anot her matter tonorrow night. Li ke all of wu
we have to fit our practices into the hours t
we're not sitting, and there is sonmebody flyi
in to interview a client tomorrow that | have
meet with tomorrow evening.

COMM SSI ONER Mac CALLUM: Well, thanks,

S,

hat

ng

to

Ms. Knox. \What's your estimate for the anount of

cross-exam nation time you need?

MS. KNOX: My estimate will be that | wil

be at |least a half day, and |ike M. Hodson,
suspect nobody takes ne at face val ue when |
t hat . | would suspect nmy time would be anywh

between a half to a full day.

|
say

ere

COMM SSI ONER Mac CALLUM: Uh- huh. Anybody

el se?
MR. FRAYER: M. Comm ssioner, David Fr
on behalf of the M nister of Justice. | expe

that, by virtue of the evidence that we've he

ayer
ct

ard

from M. Asper over the course of a considerable

nunber of hearing dates, that the M nister of

Justice is substantially affected by a | ot of

hi s

testinony and | expect that | will be probably a

day, if not more, in nmy cross-exam nation of
Asper.

"' m hamstrung to the degree
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that | haven't had an opportunity to | ook through
the transcripts fromthe tapes that were provided
to us on Tuesday norning, so that | would think
that a day is probably a nodest estimate, it wil

t ake probably more than that. So, in the time
contenmplated to finish his evidence, it would be
just an inpossible task.

MR. WOLCH: M. Comm ssioner, Hersh Wl ch
for David M| gaard. As of now I have no
cross-exam nation, but | likely will have after
hear what the others cross-exam ne, so |
shoul dn't be that |ong.

COMM SSI ONER MacCALLUM: Say half a day?

MR. WOLCH: About half a day? | wouldn't
t hi nk --

COMM SSI ONER Mac CALLUM: Less than that?

MR. WOLCH: Less.

MR. HODSON: | think, as far as the order,
my under standi ng, obviously M. Sorochan would be
last, and I think the parties have agreed that
M. Wlch and Ms. McLean woul d be second | ast and
third last, and then M. Frayer will be there.
And the rest of the parties, | understand, aren't
too concerned about that.

Unm  you know, just as far as
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timng -- and this is something | can discuss
with M. Asper and M. Sorochan -- | know they
don't want to talk about other dates but | would

do nmy best to accompdate M. Asper's future
schedule. The Friday date this week was added at
M . Asper's request with the hope that that would
allow us to get done, if that's not to be the
case certainly we can use the Friday, or if M.
Asper doesn't want to use the Friday, | mean,
there is a whole bunch of options there. | don't
know what his current predicanment is.

COWM SSI ONER MacCALLUM:. All right. Well
as to the extended hours, M. Sorochan, | nmust
decline that suggesti on. It's not only in ny
interests not to sit the extended hours, we have
a big staff here all of whom have famly
responsibilities, and their conveni ence nust be
consi dered as wel l.

And as to conpletion, we wil
sinmply forge ahead tonorrow and Friday and get
done what we can get done, and then arrangenents
will have to be made, if necessary, for M.
Asper's return.

(Adj ourned at 4:41 p.m)
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