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Transcri pt of Proceedings

(Reconvened at 1:30 p.m)
COMM SSI ONER MacCALLUM:. Good afternoon.
ALL COUNSEL: Good afternoon.
COMM SSI ONER MacCALLUM: M. Tallis.

CALVI N FORRESTER TALLI S, conti nued:

BY MR. HODSON:
Good afternoon, M. Tallis. When we adjourned |
guess nine or ten days ago we were just dealing
with, the subject matter we left off on was the
Section 690 proceedings, but | just want to go
back to one document. You will recall that |
asked you a nunber of questions and went through
some materials fromthe police reports, and sone
materials, and | asked you the question that
whet her or not, if you would have received this
i nformati on or docunment, whether you would have
done anything with it in connection with your
defence of M. M Ilgaard. And there was one
docunment | neglected to put to you.

If we could call up 006799. And
this is a document that has been called many
things, | think the '"script document' is what it
has been nost comonly referred to, it's a

five-page document. The evidence that we have
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heard in the Inquiry is that it was believed

have been prepared by Raynmond Mackie in |ate

April/early May of 1969, and he testified that it

was his thoughts or theories or notes. And i
can go to the fifth page -- and you have had
chance to review this document recently, M.
Tallis?

Umm, yes, you showed it to ne this morning.
Yeah.

And | think that it was included in materi al

you had asked me to read sone time ago.

And did you receive a copy of this as part of your

di scl osure back in 1969 or '707?

No, | did not.

And can you tell us, if the information in this
document or the document in itself, can you tel
us what, if anything, you would have done with the

information or the document in preparation for the

defence of M. M| gaard?

Well, | can speak in general terns. First of

it's my view that it would have assisted ne,
secondly of course, if there had been a voir
with respect to the Section 9(2) application
the circunstances under which that statement

given, this certainly would have furnished a
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deal of background information dealing with

potential circumstances that m ght have been dealt

with on that voir dire, if one had been held.
Secondly, it was the type of

information that | was hoping to get in ny

interview of M. Roberts, because |I was aware of

t he pol ygraph, but as | indicated to you the other

day, | was not able to get any real assistance

fromhimin terms of background information and so

forth.

And | think you --

| don't know whether that answers it --

Yeah.

-- in a sufficiently conmprehensive way or not.

And | think you told us, when we were talking

about the Section 9 sub (2) procedure, that if

t here had been a voir dire, that you would have

expected M. Roberts, M. Mackie, and perhaps some

other officers to be called in the absence of the

jury so that you could probe the circumstances

under which Nichol John's statement arose; is that

fair?

Yes.

And so, in connection with the evidence you gave

on that subject matter, | believe what you are
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telling us that a document of this nature would
have been of assistance to you in that endeavour?
Yes.

Now we know that there was not a voir dire under

Section 9 sub (2) at the trial. Apart from that,
can you tell us -- and | appreciate this is asking
you to go back and speculate a bit -- can you tel

us any other purpose or value this docunment may

have had?

Well looking at it in retrospect it would have
been helpful, in ny view, if | had had it when |
was talking to M. Roberts. | ve already

indicated to you | had serious doubts about

whet her he was being forthcom ng and cooperative,
and this at |east would indicate to nme that there
was much more background than what he disclosed to
me.

If we can now go to document 333222. | just want
to go over, and we dealt with this document on our
| ast sitting day and we got sort of part-way

t hrough trying to identify the dates and times
that you met with M. WIIliam and the documents

t hat were prepared, so |I'mjust going to quickly
go through sonme of the documents we already

touched on to see if we can put this in a better
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time frane. And this is the starting document of
Oct ober 23rd, 1989, and it | ooks as though there
woul d have been a tel ephone discussion with you
and M. WIlliams, and | think you told us | ast
sittings that that would have happened. If we can
then go to 157030, and we touched on this as well,
and this is M. Wllianms' letter to you of October
23, 1989, confirms the discussion of October 19th,
89, which |I think you told us you don't dispute
happened on that date, and then as well this is
when you got the waiver signed by M. Ml gaard
which, if we can go to 157032, we brought that up
as wel | .

And then if we go to 333324.
And, again, | think we went through this docunment
and 1"l just bring it up. And this is an October
31, 1989 memorandum from Eugene W lliams to his
file, and it appears to confirm a neeting for
November 6, 1989 at the courthouse. And | think
when we | ook at the other docunments, M. Tallis,
that it appears that there was an initial perhaps
brief meeting with M. WIlIliams in person,
foll owed up by some written questions, and then a
further in-depth interview, does that sound

correct?
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Yes, that sounds correct to nme, although |I don't
have specific recollection of the dates and,
necessarily, the sequence, but | think you've

devel oped a sequence and | do not disagree with

t hat --

So --

-- sequence.

-- it would appear that there would be a fairly
brief initial meeting with M. WIlIliams; do you

have a recollection of that?
My recollection of that first meeting is that it
was quite short, | couldn't give you the number of
m nutes now, but | think that it was just sort of
an introductory type of meeting and indicating
that -- what you have nmenti oned about questions,
and so on, that would be forwarded.
Then if we can go to 157044. And, again, this is
February 23rd from M. MacFarl ane, of '90, to you.
And, again, | think we've dealt with this, it just
confirms the undertaking to receive your responses
to questions, and |I think we touched on that.

And if we can go to 335388 --
just try and do this chronologically -- and go to
page 390, | think you identified for us these

woul d be the two pages of questions that were sent
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out for you to consider; is that correct?
Yes.
Then if we can go back to 333359, please -- yeah,

333359. And this is a March 13th, 1990 menorandum
of M. Wlliams, it refers to a telephone
conversation about the witten questions sent on
February 23rd, and | ooks to set up a neeting for

t he week of March 16th.

Then if we go to 335388, and |
think this is the document where we |eft off |ast
day, March 27th, 1990, and it tal ks about a
meeting on March 21, | think it says '1969',
presumably that should be '1990'. And so it would
appear, M. Tallis, that M. WIlliam nmet with you
to go over your answers to those questions and
interview you; is that fair?

Yes, we had the neeting, and |I'm sure that's the
ri ght date.

And then it's ny understanding from the documents
t hat the meeting was not taped or recorded in any
way; is that correct?

No it was not, as far as | knew, --

Yeah.

-- and | certainly was not taping it or recording
it.
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And | think M. WIIliam made notes of the
di scussion that were |ater forwarded to you; is
t hat correct?
Yes. Now | don't recall the letter that he sent
to me, but | certainly do recall receiving from
M . MacFarl ane the memorandum t hat had passed
between M. WIlIliam and M. MacFarl ane, and so
that's the one that I am quite sure that | read
over and used as sort of the working paper for
when | met with M. Wl ch.
So on March 21, 1990, that appears then to be the
date that you had your meeting with M. WIIliams;
prior to that time had you met with either
M. Wilch or M. Asper to discuss the defence of
David M | gaard?
| don't think | had. |"ve, | know that you've
asked me about that, and | don't think I had a
meeting before that.
If we could then go to 335386.

COVMM SSI ONER MacCALLUM: That's prior to
March 21, ' 897

MR. HODSON: 1990, yes, prior to the
meeting with M. WIIians. It says '1969' --

COMM SSI ONER MacCALLUM:  Yes.

MR. HODSON: -- but | think the meeting was
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March 21 of 1990.

COWM SSI ONER MacCALLUM: So it means 1990
instead of '697?

MR. HODSON: Yes.

BY MR. HODSON:
Is that -- I'"'mreferring to the document --
Yes, yes.

COWM SSI ONER MacCALLUM:  And your answer,
sir, was that you had not met either M. Wl ch or
M . Asper respecting your defence?
Not before that date.

COWM SSI ONER Mac CALLUM: OCkay, thanks.

BY MR. HODSON:

If we can go to 335 -- oh, sorry -- 386. This is
the May 11th, 1990 meno from M. WIllianms to M.
MacFarl ane, and it sunmarizes in the second
paragraph the neeting that M. WIllians had with
you on March 21, 1990. And | think you have had a
chance to go through this previously M. Tallis,
is that right, this memorandum and | think you
told us that this was given to you prior to
testifying at the Supreme Court; is that correct?
Oh yes, yes.
Okay. And are you able to say that it would

accurately set out what you, sonme of what you
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woul d have provided to M. WIlians?
Unm, vyes. | think that when M. MacFarl ane phoned
me and asked if | had received it, and this |

think was partly as a result of M. Wbl ch having
contacted him | indicated that certain details
had to be fleshed out but that, that it was, it
was not all of the conversation but hit
significant points of it.
And, as far as this menorandum was there anything
in this menorandum t hat was incorrect or
i mproperly stated? And, if you like, | can go
through it with you.
No, | don't think so, other than that there are
some things that, umm should be added.
If we can maybe just go to the second page. And,
again, these are M. WIllianms' words and gets into
the issue of testifying:
"At this juncture | suggested to his
Lordship that his client was facing a
substantial circumstantial case and
wondered why M| gaard didn't take the
st and. His Lordship indicated that
M | gaard was reluctant to be
cross-exam ned. Anong the factors that

were consi dered was the know edge that

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 123 - Monday, February 20th, 2006

Page 24824

M | gaard woul d provide damagi ng

adm ssions. "
And, again, is that -- would you agree with that
as a summary of what you would have told him?
Yes, that was a significant part of it, but I'm
sure it was discussed in nore detail than that,
but - -
And a fair --
-- we've gone into it earlier in these proceedi ngs
and | don't want to be repetitious.
So generally, what you told this Comm ssion of

| nquiry, would you have told simlar things to M.

WIllians?
Yes. | can't, you know, say precisely word for
word, but the 'damagi ng adm ssions', | know that

was in connection with the stopping of the | ady
and the additional nmotive of maybe | ooking her
over for purse-snatching or robbing.
And then the meno goes on to say:
"Secondly, M. Ml gaard appeared to him
to be vague in dealing with the issues
t hat woul d be covered during his
testimony. For exanmple, M| gaard did
not explain why he threw the conmpact out

of the car wi ndow. Nor did he respond
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to the question "where did it come
from?" Thirdly, M. Ml gaard's denials
were | ukewarm  These denials were not
characterized by the outrage and the
vehemence that one would expect from
someone confronting an unjust
accusation. For exanple, Ml gaard
deni ed saying anything to Wlson in the
Cal gary bus station. The words
attributed to M|l gaard were tantamount
to a confession.”
And, again, would that be an accurate summary,
subject to your earlier qualifications, of what
you woul d have told him?
Well, may -- a portion of that, obviously, is M.
Wl son's inpressions --
WIIliams?
-- Wlliams' inpressions. For exanple the words
"l don't know" in response to certain questions,
he clearly interpreted that, in ny view, as a
| ukewar m response, or the denials, but --
Woul d those be his words as opposed to your words?
That's right. | mean:
"The words attributed to M| gaard were

t ant anount to a confession.",

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 123 - Monday, February 20th, 2006

Page 24826

t hose are not ny words. But this, | recognize,

is a report that he made to someone else, this

was an interoffice memorandum

If we can go again, so | think March 23rd, 1990,

t he next docunent is 335401. So we're now junping
ahead about a year and a half, December 18th,

1991, and in |ate Novenmber 1991 the M nister of
Justice ordered a reference to the Supreme Court
which started in January of 1992. And I'Ill go

t hrough this letter and some subsequent
correspondence but, before | do, can you tell us
whet her, after your meeting with M. WIlianms on
March 23rd -- pardon me -- March 21st, 1990, do
you recall nmeeting with either Hersh Wbl ch or
Davi d Asper?

Well, there came a time where | had a meeting with
M. Wblch and M. Asper and | think that was
subsequent -- I'"mquite sure that was subsequent
to the meeting with M. WIlliams, but prior to --
yes, I'"'mgetting this m xed. It was subsequent to
the meeting with M. WIllianms and then |l ater on |
met with M. Wbolch alone, he canme to Regina, and
that meeting in nmy recollection was | onger than
the meeting | had with M. Asper and M. Wbl ch.

Okay. And let's just talk about the second
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meeting with M. Wbl ch al one. Do you recall if

t hat was around the time of the Supreme Court
reference or the nonth or two prior?

It would be before it. | can't recall how | ong
before it, but it could well have been about a
mont h or so before.

Do you recall if that neeting with M. Wbl ch al one
was in relation to evidence that you nmay be able
to give at the Suprenme Court reference?

Yes, | think that would be a fair characterization
of it because before meeting with M. Wblch |

t hink that he had pressed M. MacFarl ane or
sonmebody in Ottawa to make available to nme the
memor andum, which | did, and when | met with M.
Wolch | had it --

Okay.

-- with ne.

And | think | can show you some documents that
woul d suggest it would be in |likely January of
1992, but we'll come to that and maybe you can
confirmit.

Yes.

So the meeting then between March 21, 1990 and,

|l et's say, January, 1992, you had one neeting with

M. Wolch and M. Asper; is that correct?
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Yes.
And do you recall how |long that meeting was and
what was di scussed?
No, | don't recall how long it was except ny
recollection is that it didn't seem |ike a very
| ong meeting, at |east conparing it with the
meeting that | had with M. Wblch | ater on.
Okay. What about your neeting with M. WIIlians
as far as the time, was it a |onger meeting,
shorter meeting?
Oh, it would be quite a bit shorter than the
meeting | had with M. Wbl ch.
|'"'msorry, with M. WIliams?
No, the meeting I had with M. WIlliam was quite
a bit shorter than the one that | had with M.
Wbl ch.

COWMM SSI ONER MacCALLUM: The | ast one, sir?

The | ast one, yes.

BY MR. HODSON:

OCkay. And so the meeting with M. Wblch and M.
Asper | think you said was -- do you recall what
was di scussed at that?

Well, just in general ternms we discussed | think
aspects of the steps that were being taken to

exonerate him but as far as all the details, |

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 123 - Monday, February 20th, 2006

Page 24829

woul dn't be able to recall them now.

Are you able to tell us whether there would have
been a discussion about what David Ml gaard told
you had happened on January 30 and 31, 1969?

| think there probably was in general terms, but |
also at that time, | think I made it clear that in
order to flesh things out, | would have to read
not only the case, that is, the reasons for
judgment at the Court of Appeal, and | may have
had them there, as well as any other

documentation. At that time | think |I still hoped
t hat maybe nmy file or some aspects of ny file
woul d be | ocated.

And were you prepared to review the transcript of
the trial if requested to do so?

Yes. | wasn't requested to do so at that tine

and - -

If we can go back to this docunent then. I

think -- maybe we'll just go through this, and
it's a letter from M. Wlch to M. MacFarl ane and
at this time the Supreme Court reference has been
set and this letter deals with the release of your
interview, and you recall an earlier document,
Federal Justice gave an undertaking to you not to

di scl ose the contents of your interview and |
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think you told us last sitting that that was at

their request or was that at your request that

t his undertaki ng was provided?

| didn't ask for it, but |I think it was something

that they were doing at the tinme.

So he says:
"You will recall at our |ast meeting
that M. WIlliams indicated that Justice
Tallis had placed restrictions on the
rel ease of the interview. M . Justice
Tallis informs me that he felt that it
was a very qualified rel ease of
privilege only authorizing himto be
interviewed and not to be rel eased
beyond t hat . M. Justice Tallis
i ndicated to me by telephone that he
felt the privilege in this matter was
M. Mlgaard's to release if he so
deemed appropri ate. He further
i ndi cated that his interview was one in
whi ch his comments were perhaps
summari zed and he was not asked to
verify the accuracy of the notes taken.
He expressed a view that if in fact

there was to be any release of privilege
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he woul d appreciate having the sunmary
sent to himso that he may determne its
accuracy and make corrections if
necessary."

Again, are you able to tell us whether that would

be a fair summary of your position as

communi cated to M. Wl ch?

Yes, | think I was very -- | was obviously very

concerned about solicitor/client privilege and

t hat was something that | viewed as very inportant

because it was David's privilege, it wasn't m ne

as far as | was concerned.

OCkay. And | think we --

And if it goes into the public domain without

wai ver of solicitor/client privilege, | didn't

t hink that would be the right way to do it.

Ckay. Now, we had shown | ast day the waiver that

was provided to you by M. Ml gaard. Was that --

did that provide you with sufficient confort or

did you still have concerns?

Well, | think that for the purposes of giving

evi dence at the Suprenme Court, ny recollection is

that a waiver was actually filed --

Okay.

-- the morning | was giving evidence. | don't
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recall the I anguage of it now, but | had not up to
that time seen an actual waiver with respect to
testinony before the Supreme Court of Canada.
If we could call up 335402, and this is December
30, 1991, this is fromM. WIlliam to you, and
again refers to M. Wbolch's letter and the
comments attributed to you, that you may be
prepared to rel ease the undertaking, and:
"This release is subject to your
verification of a summary that |
prepared of our conversation. A copy of
my summary that covered a portion of our
di scussi on acconpanies this letter.
Ot her notes that | made of our
conversation were not transcribed or
summari zed el sewhere.

If after reviewi ng the summary,
there are clarifications that are
necessary, please advise."

And then about the undertaking. If you go to the
next page:
"Accompanying this letter are copies of
M . MacFarlane's letter to you dated
February 23, 1990 ..."

Which | showed you, and as well the May 11th,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 123 - Monday, February 20th, 2006

Page 24833

1990, and maybe we'll just call that up, 335386,
and this is in fact the summary that M. WIIlians
provi ded you, correct, and asked you to review?
Yes. Yes, this came from M. MacFarl ane, or was
the summary he gave to M. MacFarl ane, and that's
the one that | definitely recall receiving and
| ooking at and actually going over when | was
meeting with M. Wbl ch.
Okay. Then if we can go ahead to 157236 and go to
page 238, and again this is M. Wlch's letter to
M . MacFarlane -- or to M. WIlliams, he's copied
you, it talks about the privilege being rel eased
and he says:
"We woul d strongly suggest that if
Justice Tallis approves of the notes of
the interview that you i mmediately
forward same to us so we can determ ne
whet her or not David M| gaard will
rel ease privilege in a general sense.
We woul d al so ask you to forward to us
copi es of any other notes taken from
your interview with Justice Tallis and
we woul d undertake that if we are going
to release privilege that we would not

do so without confirm ng their accuracy
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with M. Justice Tallis first."
And again, |I'mnot sure, this was just copied to
you, M. Tallis. Do you remenber anything
speci fic about what's discussed in this letter?
No, | don't, other than what | told you about the
menor andum passi ng between M. WIIlianms and M.
MacFar | ane.
Do you recall at this time whether there was,
notwi t hstandi ng the fact that privilege had been
wai ved by M. Ml gaard and you shared information
with M. WIlliams, was there still an issue as to
whet her or not there m ght be a privilege
exercised by himto preclude you testifying at the
Supreme Court about your discussions with him?
Well, | thought there m ght be an argument made
t hat the waiver given for the purpose of talking
to M. WIlliams was a Ilimted waiver and | know
that | wanted to be sure that there was a waiver

of solicitor/client privilege with respect to

testimony at the Supreme Court |evel. I n ny
opinion, | viewed the privilege as being David's
privilege and it was not something that | could

wai ve, it was something that he would have to
waive if he was going to with the advice of

counsel and, as | mentioned earlier, ny
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recollection is that the formal witten waiver
actually filed during the proceedings in the
Supreme Court and | think right at the very
opening | nmentioned | had not seen a copy of i
Okay.

And so one was made for nme right then and ther

Would it be fair to say that your concern at t

time, M. Tallis, was that in the event that you
were going to give evidence, or even talk about
what David M| gaard di scussed with you, you wanted

to be sure that privilege had been properly waived

by M. Ml gaard; is that fair?

Yeah, that's a fair summary.

And as far as the decision as to whether or not

privilege should be waived any further than it

was, or retracted or whatever, that that would be

a subject matter that David M| gaard and his
counsel at the time would be dealing with as
opposed to you; is that fair?

That's correct.

And do you recall being advised of any concern by

M. Wbl ch about David M I gaard waiving the
privilege in a general sense for the purposes
your giving evidence at the Supreme Court?

| think during our interview he indicated that
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probably would waive the privilege, but of course
that's an indication to ne that he would have to
get instructions fromhis client.
Okay. So then if we can go to 158496, and | think
you told us, M. Tallis, already that during this
time you did not read the newspapers nor follow in
the medi a what was happening with this case; is
t hat correct?
No, | didn't.
And so would it be fair to say that based on
di scussions with either M. WIlliams, M.
Fainstein or M. Wl ch, you would have been
generally aware that a reference was going to be
held and that you may need to give evidence at
that reference; is that fair?
That's correct.
So here's a letter of January 4th, '92 from M.
Wol ch to Chief Justice Lamer.
COMM SSI ONER Mac CALLUM: 14th | believe.

BY MR. HODSON:
' m sorry, January 14th, 1992, and it's talking
about what wi tnesses are going to be called, and
if we can go to 158498, and what M. Wl ch writes
her e:

"I n connection with David's evidence,
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M . Fainstein advised that the Court may
be interested in hearing from
M. Justice Tallis. David has indicated
a willingness to waive privilege, and
with that in mnd, we attended in Regi na
| ast weekend to nmeet with Justice
Tallis. We understand Justice Tallis
does not have his files, although he has
searched for same, and he indicated to
the writer that he has been deliberately
avoi ding the publicity and emerging
evidence in order to keep his menory as
unaffected by recent devel opments as
possi ble.”

Let me just pause there. | take it fromthis

that it would have been in early January that you

had the meeting with M. Wbl ch, '92?

| think that's correct.

Then he goes on to say:
"Justice Tallis expressed certain
concerns, and in particular felt that
the sanctity of solicitor/client
privilege is so inmportant, he was
concerned that the public would be given

the wrong inpression. He was cl ear that
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the privilege belonged to David, and if
it was to be waived, it should be as
objectively and fairly done as
possi ble.”

Woul d that be a fair summary of what you would

have communicated to M. Wl ch?

Yes, | think that's the substance of it.

And t hen:
"The obvi ous options are to either
testify or provide a statement for the
Court's purposes. His Lordship was
concerned that a statement woul d be
interpreted as perhaps what he sel ected
to put before the Court, or if it was
pursuant to an interview as to what the
interviewer chose to select.”

And again, would that have been sonething you

woul d have told M. Wl ch?

It certainly sounds |like the position | would have

t aken. | don't recall it specifically, but I

woul d think that's an accurate statenment.

And then it says:
"Accordingly, His Lordship suggested,
and we agreed that the information His

Lordship would put before the Court
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should be in answer to what the Court
feels is important.”

| s that accurate?

Well, yes, | think that's stating the obvious.
"Previously Justice Tallis was
interviewed by a Federal Department of
Justice official, and notes were made of
this interview and provided to the
M nister. W were never shown a copy of
the notes. Justice Tallis could peruse
t hose notes and see if they reflect what
he said, and presumably get them to
confirmwi th his menory.

Our attendance on Justice
Tallis | ast weekend was on the urging of
t he Departnment of Justice, and we do
confirmthat our client's instructions
are that we are willing to waive
privilege, but we certainly require
further guidance in this area."”

And again, you had nmentioned -- the menorandum

from M. MacFarlane, or | think it's the

menor andum from Eugene WIlliams to M. MacFarl ane

of May 11, 1990 --

Yes.
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-- that summarized in M. WIlIliam' words what was

di scussed at your interview?

Yes.

Was that document, that menmorandum would you have

shown that to M. Wl ch at your meeting in early
January, 19927

Yes, at the last neeting | had with M. Wlch in

Regina | had that document and that was sort of a

wor ki ng script and | actually put some notes on it

and he asked if he could see it, so | invited him

to come around and | ook over ny shoul der at ny
desk.
And would you have shared with M. Wl ch at that
meeting the same type of information that you had
shared with M. WIIliam back in March of 19907
Yes, | think it was fleshed out in nore detail
with M. Wl ch.
If we could then go to 153531, and again this is
|etter from M. Wblch to you. The Supreme Court
reference has started, but you have not testified
yet, and here's where M. Wl ch advises you:
"... that David Ml gaard is prepared to
wai ve privilege in order to assist the
Supreme Court in arriving to a just

concl usion."
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And | think in fact a waiver was filed with the
Court .
"l do share your concern that the public
not be msled into believing that
solicitor/client privilege is not sacred
and that what is happening here is the
norm "
Woul d that have been a concern that you
expressed?
Yes. | had al ways thought that solicitor/client
privilege was sacrosanct unless waived by the
client.
And then he says:
"Accordingly, David's position is that
guestions by the Supreme Court should be
answered but the privilege is waived for
t hat purpose and not to all ow other
parties to fish for what they think
m ght advance their case."
And do you have any recollection of this subject
matter com ng up, M. Tallis, about who would
guestion you at the Supreme Court reference and
any views you had on the subject matter?
Well, the one thing that | recall in either

speaking to M. MacFarlane or M. Fainstein was
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t hat they had sonmehow or other had got the

i mpression that my position was that | would only

be questioned by the Chief Justice of the Court.

This was news to ne. | was quite appalled at the

suggestion and | indicated to whichever one |

spoke to that that had never been my position and

| asked that steps be taken to dispel that notion.

Did you in your discussions with either M.

Fainstein or M. MacFarl ane, did they advise you

where they got that information from?

No, and | didn't ask.

And are you able to tell us whether that's
somet hing that they believed had come from you,
that it was your request?

| can't tell you what they believed, but they
certainly had taken it seriously.

Let me --

Because whoever it was that spoke to ne raised

with nme.

Did they attribute, though, this request as being
your request?

That was the implication | got.

Okay.

But, you know, | may have m sread their comments,

but | certainly had that sense, and that's why
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asked them or asked whichever one | spoke to to
take steps to dispel that notion.

If we can go to 117085, pl ease.

| should just say that when the issue of waiver
came up in the Supreme Court of Canada right at
t he beginning, | had read this letter that you
just showed ne as perhaps focusing on a limted
wai ver .

If we could have the letter back up, please,
153531, and maybe go to this.

Yes.

And can you explain what you understood?

Well, | thought that m ght be construed as a
[imted waiver of privilege and, frankly, | wanted
to know where | stood before people started
getting into matters in the Supreme Court.

Okay.

And | think that was resolved at that time wth
t he document being filed.

And would it be fair to say, as you stated
earlier, M. Tallis, that your concern about
whet her there was a waiver or a limted waiver or
the extent of the Ilimted waiver was not whether
it should or should not be granted, but whether

you were able to testify; in other words, whether
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a proper waiver was given?

That's right.

| wonder if we can go to 117085, and this is a

March 2nd, 1992 letter from M. Wlch to Robert

Frater, Department of Justice, and | think M.

Frater was one of the justice |awyers assisting

with the reference and the calling of wtnesses,

etcetera, and in this letter he states:
"Justice Tallis - at the last meeting
with the Chief Justice it was ny
understanding that His Lordship will be
doi ng the questioning of Justice Tallis
and that we should be submtting
guesti ons. From our perspective the
most rel evant question would obviously
be whet her David maintained his
i nnocence throughout Justice Tallis’'
representation of him | spoke with
Justice Tallis on Saturday, February 29,
1992 and he has received no instruction
on the issue of refreshing his menory.
As you know he does not have a file and
he is hesitant to read material without
some direction."

And t hen:
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"His Lordship advised me that he had
received a copy of his jury address from
M . MacFarl ane, but he is not certain
whet her he should be reading material or
not . | had the excerpts from M| gaard's
evi dence as to where he refers to
Justice Tallis but out of an abundance
of caution | have not provided sane to
His Lordship."
And | think he's referring to M. Ml gaard's
evi dence at the reference. So again there's
mention here about the Chief Justice doing the
guestioning of you and | think you' ve already
told us your position on that. s there anything
you wi sh to add based on this letter?
No. | wasn't -- | of course didn't receive a copy
of this letter and | wasn't aware of its contents
until you showed it to ne.
COMM SSI ONER Mac CALLUM: Can | see the top
of it, M. Hodson, please?
MR. HODSON: The top?

COMM SSI ONER Mac CALLUM: Thanks.

BY MR. HODSON:

March 2, 1992.

And then if we can go to, the
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doc IDis 232815, and this is March 4, 1992 which

is the date | think you gave your evidence. I f we
can go to page 232820, and you'll see M. Wblch
states:
"My lord, | believe the first wtness
scheduled is Justice Tallis. | don't

believe the nature of the questioning
has been determ ned as to who will be
gquestioning or what the paraneters are.
Your |ordship may recall that
t here was some suggestion that the Court
may do the questioning. | can reiterate
our position, if the Court w shes, in
regard to the solicitor-client
privilege. Our position very sinply is
that some time ago the Court raised sone
concern over two issues, one regarding
di scl ose which | believe has been
answer ed, and another regarding the
matter of David M| gaard testifying at
trial.
We will obviously wish to
co-operate with the Court in any way.
The Court feeling those matters are

i mportant, David has waived privilege
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for the Court to be able to ask whatever
the Court considers important. That is
our position.

If the Court feels that
everybody shoul d question his |ordship,
then we will obviously abide by the
Court's decision. Our position is that
the Court should determ ne what the
Court wants to know because it is such a
rare procedure to have, in effect,
counsel testify as to disclosures, or
what ever, with his client. W are in

t he hands of the Court."

And Chief Justice Lanmer says:

"l am given to understand that
M. Tallis has asked to be treated |ike
any other witness and therefore al

previous witnesses were offered to you

to be exam ned -- except in this case to
you M. Beresh. | don't think this
t ouches upon your client. | think we

shoul d proceed according to the
witness's wi shes, that he be dealt with
as any previous witness.

G ven the nature of the
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testimony, it is not very inmportant who
| eads of f. Maybe the Court could | ead
of f."
And then goes on and M. Brown starts. So agai n,
woul d that fairly capture, M. Tallis, your
position as to giving evidence at the Supreme
Court reference?
Yes, in the light of what | had, particularly in
the light of what | had been told by either M.
MacFar |l ane or M. Fainstein.
If we can go ahead, move on to the RCMP. In 1993
did you become aware that the RCMP were conducting
an investigation in late '92, 1993 with respect to
al l egations of crimnal conduct and m sconduct on
t he part of various government, Crown, police
officials?
Well, there came a time when somebody involved in
it contacted me and | ater they arranged to neet
with nme. | couldn't tell you the date, but I'm
sure that you have it in the materials there.
If we could call up 044867, and | think it's Apri
29t h, 1993, an interview, it |ooks |like Inspector
Sawat sky, Sergeant W I Iliams and Constabl e
Jorgenson, interviewed you in Regina; is that

correct?
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Yes, |'m sure that's correct as to date and
personnel .
And it goes through parts. If we could go to page

866 which | think --

COWM SSI ONER Mac CALLUM: s this really
Sergeant Wlliams or is it Eugene WIIians?
This would be a sergeant of the RCMP.

COWM SSI ONER Mac CALLUM: Ckay, thank you.
Eugene Wl lians was not with the --

COWM SSI ONER Mac CALLUM: No.
-- group of RCWVMP officers who came to see ne.

MR. HODSON: Yeah. M . Comm ssioner, there
is in fact a Sergeant WIlliam with the RCMP who
was involved in the "93 investigation.

COMM SSI ONER Mac CALLUM: Thanks.

BY MR. HODSON:

So if we can go to the next page and there's a
comment here, and these are the RCMP notes, they
say:
"In so far as disclosure is concerned,
Tallis stated that he knows that he
received material before the prelimnary
hearing and the trial. Cannot be
speci fic about the material he received.

Feels that the S.C.C. addressed the
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i ssue of disclosure. At the time he
made the assumption that he was getting
full disclosure. No reason to believe
t hat he wasn't. Justice Tallis pointed
out, that given disclosure of the day,
he may very well have received nore than
he was entitled too. (Note research
material on file concerning
correspondence between M. Tallis & M.
Cal dwel | which certainly appears to dea
with the aspect of disclosure.)"”

Agai n, would that be an accurate summary of what

you would have told the officers?

| think it probably is. It doesn't have too many

details, but of course one of the things that I

explained to them that | only could, | only knew
what | had received based on the correspondence
that they had, | was in no position to judge what

| had not received that they may well have been
probing, but they didn't go into that with me and
| could understand why, because | would have had
to say, well, | didn't know about the existence of
this or that.

Then it says:

"Mr. Justice Tallis recalls being
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supplied with the statements of Lapchuk
& Mel nyk by M. Caldwell and that he had
these statements to go over with, with
M | gaard. He also recalled the Crown
maki ng Frank & Roberts available to him
for interview ng. He recalls no
surprise witnesses by the Crown.
| ndi cates co-operation on the part of
t he Crown."
Woul d that be accurate?
Yes, of course subject to the discussion about the
date when | received the Lapchuk and Mel nyk
information, but that was a matter of record, so
t hey obviously had that.
If we can then go to the next page which is 865,
it says:
"M . Justice Tallis pointed out that his
S.C.C. Testinmony explains the aspect
concerning David M| gaard not taking the
st and. From t he beginning he took a
great deal of time to explain to David
M | gaard what woul d be going on and in
terms that M Il gaard woul d understand.
That he had ongoing discussions with

M | gaard. He coul d not add anythi ng
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more to his S.C.C. Testimony in this
area."

Agai n, would that be a fair summary of what you

woul d have told the officers?

Yes, that's a distilled summary of it.

And then they write:
"During an interview with Ms. M gaard,
it was suggested that there may have
been col |l usi on between TALLIS &
CALDWELL. ... The aspect of collusion
was briefly touched upon with M.
Justice Tallis, who stated that such a
statement is absurd.”

Does that accurately record what you woul d have

told thenf?

Yes. Once again, it would be a distilled version.
And then scroll down. The scribbler, | think

we' ve touched on that. And then here:

"M . Justice Tallis had no objection to
Justice Bence's charge to the jury. I n
fact, he felt that the charge to the
jury was favourable to the defence.
Justice Tallis also pointed out that the
defence received several favourable

rulings during the trial."
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Again, let nme pause there. Wuld that be a fair
summary of what you would have told hin?
Yes, m ndful of the fact that | did not have all
that material in front of me and | had not read it
over, so | was speaking there from pure
recollection and without the benefit of having
read over all of the material that, you know, is
certainly before this Conm ssion.
And t hen:
"During the Prelimor the Trial, he does
not recall M LGAARD ever suggesting to
hi mthat specific witnesses were |ying
or fabricating their evidence."
And, again, does that accurately record what you
woul d have told the RCMP?
Well | think that one of the things that | would
say on that, | certainly didn't know of anything
that pointed to that, and |I think that that's a
very distilled version of how I felt.
Could you maybe expand on how you felt, or maybe
you could answer the question for us now?
Well | was quite concerned about the fact that |
hadn't been able to get anything, really, by way
of background from M. Roberts, and | don't see

any reference to that here, but |'m sure that |
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mentioned it in our discussions. | am not sure
now, going back all those years, but it's -- there
were concerns that |'m sure that | thought about.
COWM SSI ONER Mac CALLUM: M . Hodson, |I'm

sorry, | didn't --

MR. HODSON: Yeah.

COMM SSI ONER Mac CALLUM: | wasn't clear on,
fromthat answer, as to whether --

MR. HODSON: Yeah.

COMM SSI ONER MacCALLUM: -- M. Tallis
recalled M. Ml gaard ever suggesting to him

MR. HODSON: Yes.

BY MR. HODSON:

Yes. Just the paragraph that | have got circled
there; do you recall, at any point, M. Ml gaard
suggesting to you during the prelim nary hearing
or trial that specific witnesses were |ying or
fabricating their evidence?
Well he certainly indicated that he didn't have
any bl ood on his person, he certainly had
i ndi cated that he had not killed the girl or had
anything to do with her, | mean all these are
matters that | dealt with in the Supreme Court of
Canada. And so that has to be read along with the

whol e picture.
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Right. And | think you've told this Comm ssion
that -- and we went through in sonme detail | ast
sitting -- what M. Ml gaard told you, and
conpared that to what the evidence was at trial of
M. WIlson, Ms. John, M. Cadrain?

Yes.

And so, again, is that your answer; that he gave
you a different version of events than other

wi t nesses testified at trial on some matters?

Yes, and | -- | indicated during the course of the
Supreme Court of Canada hearing, you know, when |
was asked specifically about, you know, "did he
ever admt or did he deny doing it", and | think I
covered that in that hearing. And, of course, |
knew that the -- this material was available to

i nvestigators.

Did he ever say "lookit, Ron Wlson is |lying, he's
maki ng that up" or "Nichol John is |lying or making
t hat up", or words to that effect?

Well, that was his position, | mean inmplicit in
his denial, not only that he had nothing to do
with it, but that he -- and our discussions, of
course, discussed his so-called "friends".

Yeah, okay.

And, | mean, he certainly disagreed with them
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If we can then go down to the |ast point. |t
says:
"M | gaard never suggested to M. Justice
Tallis that he felt that the S.C.P. were
attenpting to frame himand M. Tallis
had no concerns in this area either.
Justice Tallis pointed out though, that
in fairness to David M| gaard, there was
not hing to suggest this, that would
cause himto consider this at that
time. "
And would that be a fair recording of what you
woul d have told the RCMP at the time?
| think it probably sets it up in a distilled
form
Just to conclude matters, M. Tallis --
COWMM SSI ONER MacCALLUM: Could | just get
you to confirm that page number?
MR. HODSON: Sure.
COWM SSI ONER Mac CALLUM: Was it 8657
That's what you said.
MR. HODSON: Yes, 044865.
COWMM SSI ONER MacCALLUM: Thanks very much.
MR. HODSON: The doc. ID is 044864.

COMM SSI ONER Mac CALLUM: Ri ght .
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| should add that | never, | did not see that
document until it was shown to me during the

course of these proceedings.

BY MR. HODSON:
The RCMP summary?
Yes. Now in the years follow ng that, David
M | gaard's conviction, and in particular the time
frame 1989 to 1997, there was a great deal of
publicity regarding this case and comentary and
criticismby some regarding the conduct of the
investigation and trial and the conduct and,
i ndeed, m sconduct of the participants in the
investigation and trial. As well, in the media,
we have seen various reports where those views
were repeated and in fact attributed to some
commentators, or to the nmedia, and as well we have
seen evidence that simlar information regarding
people's conduct was provided to the authorities
as part of the efforts to re-open the
investigation, and as well provided to the RCMP in
1993 so that they could conduct their
investigation. And these allegations, if | could
call them that, or suggestions included
al l egations of unprofessional conduct and

m sconduct on the part of many, including you, M.
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Tallis. And |I don't propose to call up the
details, it's all in the record. Il will call up
one document and perhaps just summarize for you,
in a general way, what has been said about the
work that you did on this matter.

If we could call up 032805. And
this is the report of August 15th, 1994, and this
is the result of the RCMP investigation, and if we
can go to page 032818. And | referred to this
document earlier, and with respect to suggestions
-- if we can actually, actually go to the next
page -- | referred to the allegations made that --
you don't need to call that out -- but allegations
that M. Kujawa, M. Caldwell and others were part
of a conspiracy where they deliberately withheld
information fromyou. And if we can just go back
to the previous page, one of the allegations that
the RCMP al so investigated is at the bottom

"It is alleged that there was coll usion

call that out please:

"... that there was collusion on the

part of Caldwell, Tallis and the

Saskat oon police and that since there

was an assumption of M lgaard's guilt,
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he was given only a token defence."”

And that may well have been what the RCMP asked
you about in '93; is that correct?
l'm 1'm sure that would have reference to it.
So in addition to -- and | think | can just
summari ze; in one, the allegation that you gave a
t oken defence; two, that you colluded with M.
Cal dwell and the police, umnm to give a token
defence; three, there has been references made in
some of the materials that, in your role as |egal
counsel to the police association at the tine,
t hat that would influence your conduct in
defending M. Ml gaard to his detriment; fourth,
because you were engaged through Legal Aid you
didn't put in a full effort; and five, that you
didn't follow up on anything that David M| gaard
told you or call any witnesses on his behalf.

Now | 'm summari zi ng, generally,
what's in the materials, M. Tallis, and | think I
provi ded the background documents for you to
review, is that correct?
Yes.
And, again just generally, would you like -- 1'd
i ke you to respond and comment about what has

been said about you and your role in this matter?
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Well | think that throughout the course of ny
testinony | have tried to outline the situation as
| saw it and |I do not intend to revisit all those
areas unless |I'm specifically asked to.

| do, however, say this; that
the allegations that you have outlined to ne
amount to an allegation of corruption and
professional m sconduct of the nost serious type
that | can think of when focusing on an advocate's
rol e. | have already spoken of ny view of the
role of an advocate and the duties that an
advocate has, | endeavoured to fulfil those
duties, and | categorically and enmphatically
reject any inmputation of corruption and
professional m sconduct of this kind.

| can tell you that it is very
pai nful to have all egations of this nature made
agai nst one, particularly when you have used your
best endeavours to achieve a hoped-for result.

Now having put nmy response in
rat her emphatic ternms to say the |least, but | hope
in a measured way, | try, and | think | have
| ooked at this in a rather philosophical way. I
know that there are always people who will grasp

on an allegation of sinister notives when
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statements of this kind are made, but at the end
of the day and in a philosophical way, | think

that the airing of some of these issues before a

Comm ssion of this Inquiry will have an educative
effect. And when | use the term "educative
effect”" | think it is of a positive nature, and

one can only hope that with that airing, albeit
years and years | ater when nenmories fail in some
respects, one can only hope that objective and
fair-m nded people will reconsider the tentative
views that they may have expressed al ong the way.
| do not want to weary you with
additi onal comments because | think that sums up
my feelings and situation as best | can in
response to your question without being too
| ong- wi nded.
Thank you very nmuch, M. Tallis, those are all ny
guesti ons. | would like to thank you and your
counsel for the time you took to review the
bi nders and binders of materials that | provided
to you, and the Comm ssion thanks you for that.
It m ght be an appropriate -- do
you want to break at this point, M. Comm ssioner,
or go on?

COMM SSI ONER Mac CALLUM: | think that would
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be called for, sure.
(Adj ourned at 2:44 p.m)

(Reconvened at 3:04 p.m)

BY MR. GI BSON:

M. Justice Tallis, as you know ny nane is Bruce
G bson, | act for the RCMP. W had a chance to
say "hello" at the end of the break. I - -
Yes. You can omt the prefix, it's no |onger
appl i cabl e.
| won't be very long with you.

COMM SSI ONER Mac CALLUM: It's hard to live
a thing like that down, M. Tallis.

| guess | never will.

BY MR. GI BSON:

Yeah. If we could just call up 23959 fromthe
transcript, |I'mjust going to walk through sone of
the areas M. Hodson went through with you, and |
prom se not to bel abour those points. At this
page M. Hodson put docunent 007037 to you, which
was your August 21st, 1969 letter to M. Caldwell,

and at the bottom of that page, if we can just

call up, the word is "I would". And if you go to
t he next page, please, | just want to read the
first few lines of that page. It says:

| would certainly want you to make
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it a point to check to see whet her or
not there are any wi tnesses that you do
not propose to call who may be able to
gi ve evidence of assistance to the
defence. If the City Police Department
have not turned over all of their
material to you in this connection |
woul d be obliged if you would |ook into
this matter prior to the conpletion of
the prelimnary hearing."'"

And | suppose at that point, M. Tallis, it was

clearly your understanding that the investigation

into the death of Gail MIler was being handl ed

by the Saskatoon City Police department; is that

right?

That's correct.

And you weren't aware that the RCMP were assisting

the file, assisting on the file, rather, for a

coupl e of nmonths during the outset of that

i nvestigation?

No, | think that that's a fair statement.

Okay. And, again, | believe the evidence was that

M . Cal dwell went back to the city police

department and asked for all the statenments taken

so that he could fulfil your request to see if
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there was any information that m ght assist you?
Well, | wasn't privy to the exchanges in that
connection, but I'"msure | made that assunption.
Okay. Now if we could just go to 23963, please,
of the transcript. And, again, if we could just
call up that part, and I'Il just read that to you,
again it's a question from M. Hodson:
"When you would meet with M. Cal dwell,
if you are able to tell us from your
recollection of this file, or even on
your recollection of practices at the
time, would a prosecutor show you, for
exampl e, police reports or anything of
t hat nature or discuss them or what
woul d be the type of information you
m ght get in a face-to-face meeting with
t he Crown?"
And the answer is:
"A°- I"'mquite sure that one was not all owed
access to police reports, "
And again, there are a nunber of police reports
that M. Hodson went through with you during your
days on the stand, and | take it that you never
revi ewed any of the police reports?

That's correct.
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And as far as your disclosure went, then, it would
have been whatever was provided by the police to
M. Caldwell in this case, and then whatever M.
Cal dwel | | ooked at and felt was relevant to

di scl ose to you, and | suppose that's how the
chain of disclosure would go?

| think that's a fair assessnent. And, you know,
| know that police reports were certainly off
[imts at that tinme.

Okay. In we could go to 24752 of the transcript,
pl ease. And, again, |I'll try to summarize this
rat her than go through specific paragraphs with
you, but M. Hodson raised the issue of the city
police and the RCMP, who were assisting the city
police in the investigation at the outset,
initially suspecting an unknown rapist may have
been the killer of Gail MIler, and you'll recal
numer ous di scussions about that over the days on
the stand?

Yes, | do.

And if we could just call up the Riddell report,
065399. And | believe this report was one that
was put to you, and in that report |nspector

Ri ddel | does make reference to that theory, that

it could have been an i ndividual who was al so --
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carried out those rapes that may have killed Gai
Mller. And at the top of that document, there,
there is a stanmp that references the RCMP
forwarded this copy on. Anyways, it was received
by the Attorney General's Department March 28th of
1969, and again it was with the AG s office, then,
about eight days after it was prepared by the
RCMP. And your evidence, ny understanding is M.

Tallis, that you have never seen this docunment up

until you were preparing for the Inquiry?
That's correct, it was only after it was produced
during these proceedings that | was shown a copy

of it, and |I believe M. Hodson and my counsel
asked me to read it.

And, again, your evidence is that any disclosure
t hat you received during 1969 was through M.

Cal dwel | and woul d not have been through anybody

else in the Attorney General's office; is that

correct?
M. Caldwell was the, subject to what | said with
respect to M. WIff, the city prosecutor, it was

t hrough M. Caldwell's office, and | think he was
the only one that | dealt with there. | believe
M. Perras was also there, but | don't recal

havi ng anything to do with himin connection wth
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this matter.

And, again, your evidence is that back then police
reports were sinply not handed over to defence
counsel anyways?

That's correct.

Okay. If we could go to 24761 of the transcript,
pl ease, if we could just call up that portion.
And here -- and, again, I'mgoing to try to
paraphrase -- M. Hodson took you through sone
city police department documents that were on the
Gail MIller investigation file, and 105520 is the
police report that he makes reference to there,
which is a report that was prepared in February of
1969 by Lieutenant Penkala, and it references a
possi bl e connection between a couple of rapes and
the investigation of the MIler death. And then
if we can go a ways down on that page, please, it
references anot her document there, being 009298,
and again it's a letter prepared by Lieutenant
Penkala to the Crime |Index section of the RCMP.

If we can go to the next page of that transcript,
pl ease. And again at the top there, starting
there, it goes into quite a bit of detail with
respect to the connection between the nodus

operandi of the two rapes and the Ml er
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i nvestigation that was ongoing. And, again, your
evidence is that such reports, even the city
report here or this Crime Index letter, is a
document that was not provided to you and woul d
not routinely have been provided to you at that
time?

That's correct.

Okay. So, if the city police don't forward

somet hing over to M. Caldwell, then obviously
that's somet hing that you would not receive
because, again, the only disclosure that you
recei ved was what M. Caldwell received, and then
he would review it, determne if it was something
t hat was relevant for defence purposes, and then
provide it or not provide it?

Yes, | think that's the way it would work.

Okay. And so what m ght be considered relevant by
the city police at the time, and would necessarily
be forwarded over to M. Caldwell, my be

i nfluenced by the police's current theory of the
crime or their understanding of the case?

Well, | can't speak for them but that's one
inference that a person m ght draw.

And - -

As you have.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Gibson
Vol 123 - Monday, February 20th, 2006

O » O »P

Page 24869

And again as we have seen, and M. Hodson take --
has taken you through the documents, initially the
city police, in their investigation, thought there
m ght be a connection between the rapes that had
occurred previous to the MIler murder and the

Ml ler murder, and that eventually that changed
with the evidence of Albert Cadrain, Ron W] son,

Ni chol John, and later with Craig Mel nyk and
George Lapchuk when that evidence cane to |ight,
and you were obviously provided with the
statements of M. Cadrain, WIson, John, Melnyk,
and Lapchuk?

Yes.

As opposed to any connection to the other --

Yes.

-- rapes or other occurrences that happened prior
to the MIler nmurder?

Yes.

Yeah. Now you had the opportunity to exam ne Ron
Wl son at both trial and at the prelim and you
were asked by M. Hodson about whether you had any
concerns at that time about the police pressuring
M. WIlson to change his evidence, and if we could
just call up, fromthe transcript, 24308, please.

If we can just call that portion up, and just
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ri ght about here, M. Hodson asks:

And t hen

"A

and t hen

"Did you have the sense, M. Tallis,
when dealing with M. WIson at the
prelimnary hearing and at the trial,

t hat he nmay have been pressured by
police into testifying against his
friend?"

your answer foll ows:

Well | certainly wondered why he changed
his testimny, and what the nmotive was,
but there was nothing that he canme up,
even when | was questioning him at the
prelimnary, with the suggestion that he
was pressured into doing that. At |east
that's as | recall the prelimnary
hearing evidence that you have referred
me to. ...,

it goes on to the next page at the top:

" was certainly exploring it.

And again, beyond exploring it, did you
ascertain anything or -- of the nature
t hat m ght support the contention that
the police were responsi ble for

influencing M. WIson to give evidence

t hat was not true?"
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And your answer is:

"A° No, | didn't."
And | take it, again, that was what you also told
the RCMP when they were investigating such
al l egations back in 1993, that back in 1969 when
you were dealing with the case, that nothing of
t hat nature came to your know edge?
That's correct.
You' ve offered us some inpressions about M.
Wl son on the stand and how you would deal with
hi m as defence counsel, and did you ever get the
i mpression that M. WIlson was trying his best to
be convincing in the evidence that he was giving?
| know you indicated to us that you felt he wasn't
a reluctant witness; did you feel that he was

trying to be convincing as well with his evidence

wel | --

-- or is there anything more you can tell us on

t hat ?

Well | guess, based on ny discussions with David
and ny personal assessment of him | thought he

was a treacherous type of person and | think that,
trying to |l ook back, I'"m sure that he was trying

to be convincing.
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Yeah. And is there anything nore that you can
recall fromthat? | know that's a difficult
gquestion years | ater.
Well it's a very broad question, but even when
confronted with conflicting testinony under oath,
for example about the time frame or the time
factor, he certainly portrayed hinmself as one who
had given it additional thought with the result
that he, in fact, doubled the tine.
Okay.
Things like that certainly would be indicative of
someone who was trying to portray hinself as a
trut hful person even in the face of things I|ike
t hat . Now | don't think I can really be any nore
specific than something |ike that for you, but
he -- he certainly, | think, was probably trying
to do that.
OCkay, thank you, those are all the questions I
have.

BY MR. FOX:
| think I'"m next, M. Conmm ssioner. M. Tallis,
for the record I'm Aaron Fox and | represent Eddie
Karst, and I'm sure I'll |apse into the habit of
calling you My Lord somewhere along the way here

but 1'lIl try and work on that in any event. I
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just want to cover a few areas with you, M.

Tallis.

You've talked a little bit about

t he evidence of Nichol John and sonme of the
evidence that canme out about whet her or not Gai

M|l er had been stabbed by soneone who was

ri ght -handed, and | think the Nichol John evidence

t hat tal ked about -- she appeared to be descri bing

seeing the stabbing taking place with the right

hand, you recall that evidence that we're -- that

| am tal king about ?
Yes, | recall those statements in her statenment
just don't recall whether she -- | don't think

adopted all of those statenents at trial.

she

Yeah. When you got to trial, though, one of the

i ssues that you wanted to hopefully bring out or

one of the points that you wanted to bring out
t hat David was | eft-handed?

Very definitely, and | had actually spent a fai
bit of time checking, | think was it a, either
text or some writings in medical jurisprudence

about the angle of cuts and so on, and |I'm quit

was

r

a

e

sure that | also had solicited some medi cal advice

on it because | thought that was a significant

point to deal with in this case, and | believe
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not only -- | also canvassed it with Dr. Enmson in
the light of instructions that | had received.

Sure. And the obvious significance of it is that
if this, if this victim if Gail MIler had been
st abbed apparently by a right-handed person and
David, if you could establish at the trial that
David was |eft handed, that would be something

t hat woul d suggest he was not the perpetrator of
the crime?

Yes. | thought that was a material fact that
pointed in his favour.

Now, one of the questions then as defence counsel
as you would be preparing for that is trying to
determ ne how am | going to establish in front of
the jury that he's left handed, one of the ways
woul d be obviously if he were able to get on the
stand and testify to that; that would be correct?
Yes.

Anot her way would be if some witness could confirm
that in fact he's left handed, then you woul dn't
have to worry about calling himas a witness?
Yes.

Woul d that be correct?

Yes.

And in this particular case, as | understand it,
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you were able to extract that information from M.
Karst when he testified?
Yes. From readi ng over the record, | am quite
satisfied that | asked him the question the way |
did and that he answered it quite directly.
And | think just for the record, | think it's
actually the transcript doc ID, I think, | hope
|'ve got this right, is 076809, and | think that
exchange took place at 815 and 16.

COVMM SSI ONER MacCALLUM: That's the trial
transcript?

BY MR. FOX:

Trial transcript. There we are, okay. I think it
starts about at the bottom of page 815. This is
your questioning of, cross-exam nation of
Detective Karst. You talked to him about he
havi ng obtained a statement from David in W nni peg
and of course you would have known from that some
sketches were drawn and perhaps Detective Karst
woul d have made some observation as to whether
David was left or right handed; that would be
correct?
Yes.
So the question again:

"Q And | believe that it is also fair to
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say that you observed David writing?"
And Det ective Karst acknow edged that he did. Go
to the top of the next page:
"Q And you specifically recollect that he
is left handed?
That's right.
That is he wrote |eft handed?

He wrote |eft-handed, yes.

o » O >»

You noted that specifically at that
time?

A That's right."
That would be consistent, | take it, from your
recollection of the type of questioning that took
pl ace of Detective Karst?
Oh, yes, | nmean, | don't dispute that record, and
|'"mqquite satisfied that it accurately reflects
t he question and his direct answer.
And you nentioned | think when M. Hodson asked
you about that, that others perhaps had sort of
gqualified their answers on that point a bit as to
whet her he was right or left handed?
Yes. | think that there was some qualification, |
think it was Lieutenant Penkala who said, well,
meant a person using his right hand, so to speak.

Ri ght .
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But - -

In the case of Detective Karst, there was no
gualification in terms of -- clearly he confirmed
that he was |eft handed?

Yes, that's right.

When you spoke with David you nmentioned you asked
hi m as well about his dealings with the police in
W nni peg when he was first apprehended and
questioned, this would have been on or about March
3rd, 1969, | think there was an RCMP officer

invol ved and we know that Detective Karst was

i nvol ved. Do you recollect that area of your
testinony, M. Tallis?

Yes.

And | think you indicated you would have asked him
if he had any conmpl aints or concerns about how he
was treated by the police on that occasion?

Yes.

And | think you indicated that there was no
suggestion of badgering or pressure being applied
to himat that time to make a statement perhaps or
say sonething that he wasn't prepared to say?
Yeah, | think that's a fair summary of ny

recol | ection. Naturally at this late date |I can't

recall all the specifics, but certainly that
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fairly summari zes ny recollection.

Did you have any know edge of Detective Karst on a
professional basis in 1969 or during your tinme
period that you were practicing?

Well, | suppose | had cross-exam ned him many
times through the years and that would go back
quite a few years before that, so -- |'m just
trying to think. | think by the time this case
was before the courts, he had been on the force
for a nunber of years.

When you asked him about whether M. Ml gaard was
ri ght handed or left handed, and | think the issue
probably would have been fairly obvious as to why
t hat question would be significant, did you have
any concerns about him not answering you in a
forthright manner?

No. | knew that he was an experienced officer and
' m sure that nmy sense was he, along with Staff
Sergeant Edmondson, would certainly be thinking
about those type of things.

And did you have any concerns that he m ght want
to hide the fact, for exanple, that he observed
that this individual was |eft handed versus right
handed and not reveal that to you?

No, | don't think that that thought crossed ny
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m nd.

Was there anything in your --

| posed the question and he answered it.

Was there anything in your previous professional
dealings with himthat would have caused you any
concern in asking that question?

No. | expected a forthright answer to it.

If I could just bring up M. Karst's report, and
it's document 009254, this is his report of Apri
18t h, 1969. Sorry, M. Comm ssioner, | brought
the wwong -- in this -- this would have been, when
we tal k about police reports, this is the type of
police report that we know is generated at that
time but as defence counsel we wouldn't receive in
1969; would that be correct?

That's correct.

Today certainly practicing in the crimnal |aw
area, we would routinely expect to have reports
like this released to us, that's just the
difference in the Iaw and the practice that exists
now versus 19697?

Yes. You are better able to speak to that than |
am, but | have no reason to doubt you,

particularly in the light of Stinchconbe and its
progeny.
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When we get the boxes and boxes of disclosure |I'm

not sure if we've got a benefit there or not, but

it's certainly changed. But when | | ook at this
report, for exanple, if | can highlight that area
t here:

"Further investigation of this girl when
she was interviewed gave one the feeling
that she was telling the truth and she
enphatically stated she could not recal
any time while they were in the City of
Saskat oon during the morning of the
murder at which time WIlson or Ml gaard
had | eft the vehicle ..."

This is M. Karst's report in tal king about M ss

John. Obvi ously you weren't provided with that

at the time?

That's correct.

Having said that, | take it you would take sone

confort in the fact that at |east the police are

recogni zing, gee, if this girl |looks Iike she is

telling the truth and if she is telling the truth,

there's a problem here?

Yes. Well, the report indicates that.

And those sort of inquires, in other words, here

we' ve got evidence that points towards guilt, here
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we' ve got evidence that points towards him not
being involved, that type of analysis would be
same sort of analysis that you would be doing

of the time as well, would that not be correct

defence counsel ?

Yes, probing, and | guess ny share of specul at
t 0o0.
Sure. If we could bring up Detective Karst's

report of March 7th, 1969, and that's document

t he
al

, 4as

i on

009233, and if we could turn to 009235, this is

Detective Karst's report and |I'm just going to

run

t hrough there. This is sort of his analysis of

some of the issues that he identified after having

spoke with David and this is after Albert Cadr

had come in with his statement. Nunmber 1:
"That his arrival time in Saskatoon
coincided with the time of the Murder

Obvi ously that's a concern. It doesn't mean t

ain

hat

David M | gaard was involved in the murder of Gai

MIller, but it |ooks |like he was in Saskatoon

around the time the nurder took place.

M. Tallis, again that would be an issue that

obviously going to have to be investigated and
pursued, that wouldn't surprise you?

GCh, no.
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And obvi ously one that you want addressed as well
in preparing your defence for him?
Yes.
"He can be placed in the vicinity of
t he Murder due to his own adm ssion.
That would just be another factor?
Yes, using vicinity, from nm perspective, in a
rat her broad sense.
In that west area?
Yes.
Somewhere 20th, 22nd Street?
Yes.
In the avenues. Number 3:
"And we know he was travelling in the
| anes having been told from sane by tow
trucks which we have information and
statements with regard to."
So that he was travelling in the |anes, cold
mor ni ng, |ots of snow, poor car. Doesn't mean he
comm tted an offence, but it's something that
sort of calls out to be why was that, you know,
how come was he doing that; would that be fair?
Yes.
Number 4:

"Also that M| gaard attended at the
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Cadrain residence and also through his
own adm ssion was in an excited
condition and although he denies this,
Cadrain stated that he had blood on his
clothing, this clothing not being found
or located at this time."
So again, just Albert Cadrain says he cane there,
he had bl ood on him M | gaard denies it, but
somet hi ng has got to get -- you know, we want to
find out what the bottom what the answer is to
t hat, again, a question that needs to be
answer ed?
Yes. | mean, | would have no doubt it would be
t he subject of police inquiry.
And finding the clothes could be sort of good or
bad, finding the clothes -- if you found the
cl othes he was wearing and there was no bl ood on
them that would be hel pful for David obviously?
Yes.
Found them and there was blood on them wouldn't be
so hel pful ?
Correct.
Nunmber 5:
"Also that fromlInsp. Ridell's

conversation with the other youth
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i nvol ved, Ronald W I son in Regina,
stating that certainly M Il gaard was
excited giving the reason of his girl
friend having ditched him for one of the
ot her youths when in fact it was found
t hrough M| gaard's statenment that he was
a little excited and in a hurry due to
the fact that he was going to see his
girl friend in St. Albert ..."
Also this girlfriend being Sharon Wl liams giving
her side of the story and gives the address
t here. So, in other words, Ron W/ son says,
well, David is upset because his girlfriend got
ditched, ditched him that's Nichol John, but
then M| gaard says, well, I'"'min a hurry because
| want to see ny girlfriend Sharon WIIliams,
that's why we were going to Ednmonton. Doesn't
necessarily mean guilt or innocence, but it just
rai ses a question why is one person giving one
story and the other person giving sonething
different; would that be fair?
Yes. That was obvi ously part of the
i nvestigation.
Number 6:

"That we know these persons were under
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the effect of drugs through their own
adm ssion."
Now, on the drugs issue, that was further
canvassed and it | ooked |like at the end of the
day there wasn't much in the way of drugs used
that norning or that night, | think that was sort
of the conclusion that you came to?
Well, the information | had, and | think
ultimately it was conceded, was that drugs were
not used on the trip at all.
One of the concerns, though, would be obviously if
drugs were used, m ght have that had some inpact
on behavi our and so on, so not surprisingly that
t he police would want to at |east find out what
the situation was with that?
| have no doubt that it would be an area of
inquiry on their part.
Number 7:
"Also that these persons were in
financial trouble.”
That woul d have been an issue obviously that you
identified, that if they were making a trip to
Al berta and didn't really have any noney, nmaybe
there's a mptive to commt an offence to obtain

money, you saw that as an area of concern as
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wel | ?
Yes.

Number 8:

"Also to be taken into consideration is

his record and type of offences which
M | gaard has a record, this being
covered in the statements taken from
him"
David menti oned some previous dealings with the
law in his statement to the police. Just I|ike

you, the police would | ook at that and say, wel

maybe this is pointing towards someone who m ght

have been involved in something |like this? Not

concl usive, but something that you would be aware

of and obviously want to follow up; would that
correct?
Yes, that's a fair statenent, that -- now, | do

be

n't

recall details of his conflict with the | aw, but |

don't think that there was a serious record, if
may use that term

Ri ght .

If indeed there were recorded offences.

Some suggesti on of sexual nmorality or something
li ke that?

Yeah.
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And again, not necessarily anything that's
conclusive in any way, but not surprising that th

police m ght | ook at that and say, well, that

e

means we've got to dig a little deeper; would that

be fair?
Yes.
ltem number 9, there was sonme indication from one

of the service station attendants that while the

vehicle was being fixed at the garage at Avenue P

M | gaard made various attenpts to clean the
vehicl e out. If there's sonme indication of that,
t hat m ght be some indication that he's trying to
get rid of evidence, that's a possibility?

Well, | don't -- but | don't think there was
anything to support the suggestion that items of
any maj or interest were thrown out.

On March 7th, 1969, if there's some indication

t hat there was some cleaning out of the vehicle -
Oh, vyes.

-- you definitely would want to follow that up?

That's right, that's a |ead that would undoubtedly

be foll owed up by an experienced investigator.
| tem number 10 just again points out the time
factor, that they were wandering around in the

area where the nmurder occurred about the time the
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mur der occurred, a very broad time frame and a
very general area, but it does at |east, when
Al bert Cadrain comes in and says hey, this fellow
wal ked into nmy house that norning of the nurder
with blood on his clothes, we now know that, yeah,
he was at | east in Saskatoon that norning would be
a cause for further follow-up; would that be
correct?
Yes.
If | can turn to the next page, the first
par agraph:
"I ntensive interrogation and questioning
of Ml gaard by myself and S/ Sgt.
Ednmunson reveal that he does not account
for this period of time and states he
just doesn't remenber other than
probably driving around | ooking for his
friend "Shorty's" residence.”
Agai n, doesn't necessarily mean he's done
anything wong, but the police are saying we're
not really getting nmuch in the way of detail from
him m ght be a reason why they were suspicious;
fair to say?
Yes, |'m sure that was an area of inquiry on their

part .
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And it's a simlar concern that you expressed,
t hat when he gave answers that were a little bit
evasive or not very clear like why did you throw
t he conpact out and doesn't give an answer, or how
did it get there and he doesn't really give an
answer, that would cause you sone concern and
caused you a concern that if he got on the stand
and testified like that, it m ght be viewed by the
jury with some suspicion?
Yes.
About hal fway down, if | can:
"Also noted that M| gaard has in fact
received psychiatric treatment during
t he past years from the Psychiatric
Centre in Yorkton "
That was al so an area that you had some concern
about in the sense that you didn't want that
information before the jury?
That's correct.
And again, it's not really determ native of an
i ssue, but perhaps if we're | ooking for someone
who has commtted a fairly serious and horrendous
of fence, sonme psychiatric problenms in the past
m ght somehow point towards that? [It's not

conclusive, but it's just something else you would
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keep in mnd; correct?
| have no doubt that many investigators would be
checking on that type of background.
Sure. And from you, as a defence counsel point of
vi ew, would have preferred that that not be in
front of the jury because of the detri mental
effect it m ght have?
Well, and furthermore, | think that it would not
be properly adm ssible evidence unless one did
somet hing that opened the door for it to get in.
| agree with you conpletely on that, you would
hope you woul d be able to keep it out, but at the
same time always a concern that you don't want to
accidentally open the door that it m ght be able
to conme in?
That's correct.
Okay. This next paragraph:
"It was al so noted that although
M | gaard's reason for driving in the
| anes in this City on the morning in
guestion his explanation for being in
the | anes was that he was | ooking for
his friend's residence !
And again, that's sort of reflective of your own

concerns, why is he out driving around in the
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| anes if he doesn't really know the area, sonehow
somebody m ght view that with some suspicion?
Yes. | think that's the type of thing that would
probably arouse the suspicion of an experienced

i nvesti gator.

M. Tallis, by the time you arrived at the
prelim nary hearing, you knew by that time that

Al bert Cadrain, Nichol John and Ron W I son al
were giving incrimnating statements in relation
to, and |I know you've used the word friend
probably in quotation marks in describing them as
their friends --

Yes.

-- but against David. Did David have any
explanation to you as to why they may have been
saying this? | mean, if these statenments weren't
true, if Ron WIlson was |lying, for exanple, why
was he doing that, did he have any explanation for
t hat ?

Well, you know, in our discussions we certainly
probed that and as |I think I've indicated in the
testi nony under exam nation-in-chief by M.
Hodson, David and | discussed it, whether, for
exanpl e, there had been a falling out with Nichol

John and Cadrain or, you know, because of
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inti mcies and so on, and David certainly didn't
feel there was anything to that suggestion or
inquiry on ny part and, you know, one of the

t hings that | wondered about, frankly, and

di scussed with him do you think your "friends"
are doing this with the prospect of getting sone
money out of it, you know, in terms of rewards and
so on, so to make a long story short, he couldn't
come up with, and | don't use that in a

di sparagi ng way, he couldn't conme up with anything
concrete as to why they were doing this.

Woul d it have been a subject matter discussed with
his famly?

| think I primarily -- 1 think | discussed it with
him After all, you know, his famly weren't
really involved in those discussions.

Did anything come back to you during that tinme
period that suggested that any one of these three
had been subject to coercion or undue pressure by
the police causing themto give a false statenment,

did anything come back to you suggesting that?

No, but, you know, | was concerned along the way

| ater on, | was wondering about |nspector Roberts’
role, but |'ve already discussed that --

Yeah.
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-- in as much detail as | can recollect.

And it |looks |like, at |least at the prelimnary
hearing because you've got a little bit more of a
free rein in cross-examnation at the prelimnary
hearing, you are not at the trial, that you were
at least trying to probe Ron Wlson to see if he
woul d give you any hint or suggestion that he

m ght have been coerced or pressured somehow into
giving a false statement; do | have that correct?
That's correct, | certainly probed that with, you
know, | suppose in a rather cautious way because |
didn't want to give himtoo many ideas --

Yeah.

-- being the type of person he was, but there was
nothing really forthcom ng on that.

And |I'm assum ng fromthat, that sort of gave you
the message that this isn't going to be very
fruitful if I try and pursue that at trial because
he's just not biting on any suggestion that there
m ght have been some pressure put on hin®

Well, having interviewed M. Roberts, there wasn't
anything that | was able to elicit from himthat
woul d strengthen ones hand in that area.

Just on that, you nentioned that you spoke

directly with M. Roberts. Did that happen very
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often, that you would speak directly with an
officer involved in an investigation?

No, but in this particular case he was -- you see,
| wanted to -- | did this through M. Caldwell,
wanted to speak to him because of this polygraph
background.

Ri ght .

And | knew a little bit about the types of
guestions that were put both before and frequently
after the actual adm nistration of the test
because they are often indicative of certain

t hi ngs that could take place, but | didn't get
anyt hing of value from M. Roberts at all on that.
Did you speak with any other officers about the
pol ygraph?

No. | think that my understandi ng was that M.
Roberts was the one who did it and he was the
operator and he represented to ne that his

partici pation was solely that as, of a technician,
So to speak.

So it appeared as though --

"I was a nmere operator."

The i mpression you were left with was that in
terms of the adm nistration of the polygraph,

what ever that involved, it was M. Roberts who was
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involved in that, no indication of anybody el se
specifically being involved in that?

That's right.

Just -- I"mjumping around a little bit here, but
just tal king about Nichol John, it appeared, it
seemed to appear from your question, that you had,
or there was some know edge that there was a
matron present when she was at the cells or at the
police station?

Well, you know, |'ve tried to recollect the
details of that, and having read over the
transcript, | must have maybe had some information
that | picked up casually about it, but | just
can't recall. | noticed that | used a specific
name and that's what |leads me to think that | was
probing to see whether or not there was something
of value there, but | don't recall whether | |ater
spoke to, spoke to the matron before or after or
anything, without my file | just couldn't be
precise, but you are quite right in, that in
directing nmy attention to this, | obviously had
some reason to do it.

And am | correct that Nichol John, both at the
prelimnary hearing and at trial, notw thstanding

the various fornms of cross-exam nation by M.
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Cal dwel |l and then yourself, at no point in time
i ndicated that she was coerced or pressured or
gave an indication of that into giving her
statement ?
That certainly is ny recollection, and |'ve
already told the Comm ssion or Comm ssion Counsel
about nmy inpression of Nichol John, particularly
at trial, and what | thought the judge's
i mpressi on of her was.
Yeah. And | can appreciate the distinction
bet ween an answer on her part which is "it didn't
happen" versus the frankly more damagi ng answer of
"l don't remenber".
Yeah.
| just want to talk about Ron WIlson for a second.
If we can turn to the transcript, page 12738, this
is a questioning of M. Karst and |'m just going
to ask you to comment on this. This was M.
Hodson -- sorry, nyself questioning M. Karst, |
said to him

“"If I can turn to Ron Wl son's

transcri pt at page 5956, M. W I son was

asked here about sort of his state of

m nd at various times and he was asked

t he questi on:
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"Q So if | stopped you on the street
the day before David M| gaard's trial
and said "do you think he nurdered Gail
MIller" what would you have answered ne,
truthfully?"

He answer ed:

"A Yes."
He tal ks about how he changed his m nd
afterwards. Do you have any comment on
that, M. WIlson's state of m nd,
whet her he did believe or didn't
bel i eve?"

Karst answer ed:

"A | didn't know whether to believe him or
not most of the time, so | can't say |
believed himor | didn't."

woul d sort of agree with M. Karst's

assessment of M. WIson?

Well, | don't think I would be as charitable as
M . Karst. | ve indicated that | considered

M. WIlson a treacherous type of person and that
was based on my discussions with David and my own
assessment, so as | say, | don't think I could be
t hat charitabl e.

If we turn to the next page then, answer -- the
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guesti on was, was there anything -- |I'msorry, the
top hal f:
"Q Was there anything after that caused you
to give M. WIlson's evidence sonme
wei ght or testimny some weight?
A Well, | suppose when |Inspector Roberts
had conmpl eted his exam nation, |
pl aced wei ght on that.
Q | f Inspector Roberts hadn't conpl eted
his exam nation, if you are able to do
t hat hypothetically, take |Inspector
Roberts out of the equation, what would
your view have been on the reliability
of M. W Ilson?
A Very dubi ous. "
Are you able to comment on that, M. Tallis?
Well | really can't speak --
Do you see how --
-- | can't speak --
Sorry.
-- for M. Karst, but it does tell me at this
stage that M. Roberts played a bigger role than
he led nme to believe.
And could you see how for exanple, from M. Karst'

perspective, while he obviously views Ron W | son
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as a very dubious witness, if M. Roberts comes
back and says "well here's the exam nation we did
on him here's his statement”, why he m ght take
some confort in that?

Well, | can't speak for himon that, but | can
understand how this would arise.

And - -

Because, you know, Insp -- M. Roberts was an

i nspector, albeit from another police force, and
probably at that time -- and |I'm just saying
"probably" -- held hinself out as being sort of
one of the expert polygraph operators in Western
Canada. Otherwi se, he likely wouldn't have been
brought in, but that's just an assunmption |I'm
maki ng years | ater.

Yes. And |I think we've heard sonme evidence on

t hat al ready.

Yeah.

" mjust going to go back now, if | can, just
directing your mnd back to 1969 versus today.
Today it would be fair to say that -- well, maybe
you are able to coment on this or maybe not --
but it would be a fairly common practice to see
statements that are actually videotaped or

certainly audio taped, that; you would see that
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fairly frequently?
In '69?

No, today?

Oh. Well you and some of your coll eagues actively

involved in the defence bar would be in a better
position than I am

Uh- huh?

But from ny post-defence counsel work | know that
it's not uncommon for statenments to be videotaped
whet her they're confessions or witness statements
and sonetimes confessions include reenactment of
crime and they are videotaped. So | think that
it, in a sense, has progressed through taping of
interviews and -- although, |ooking at the
reports, some taping was -- had occurred in this
particul ar case -- and then moved along to the
poi nt where you had audi o/ vi deot api ng.

Yes. In 1969, 1968-'69, this murder occurred
January 31st, 1969; to your know edge, back at
that time. Was it a very common practice to tape
statements?

| don't think it was a conmon practice, and |
can't specifically recall, but what | do know fro
the material M. Hodson asked me to read that

there was some taping --
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There's an indication of that, yes.

-- of certain statenments. Now | didn't get copies

of those tapes so that's the best | can tell you.
And | --

It wasn't a general practice in every case, that
recall, but it may well have been starting in

Seri ous cases.

If -- in terms of disclosure in 1968-'69 would you

ever expect, at that time, to receive disclosure
directly fromthe police or would that come

t hrough the prosecutors office?

Oh the protocol was always, in ny experience,

al ways through the prosecutors office.

In 1969 | think you indicated that you were -- we

know now that at the time David was charged in the

spring of 1969, by that time two rapes and a
sexual assault had occurred in Saskatoon, and |

t hi nk you've already indicated you were not aware
of that at that time?

That's correct.

And we don't need to bring up this document, but

document 039527, M. Comm ssioner, that's just the

Decenmber 14th, '68 StarPhoenix article.
COWM SSI ONER Mac CALLUM: 039 what ?

MR. FOX: 039527. That is just the warning
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t hat appeared in The StarPhoeni x.
COMM SSI ONER MacCALLUM:.  Okay.

BY MR. FOX:
And | think you've already indicated, M. Tal
you have no recollection of seeing that?
No, and | don't recall it having been brought
my attention. As | mentioned, one of those
incidents, the (V6)- incident, had apparently
t aken place not that far from where we |ived,
| don't recall it being a topic of conversatio
the community.
You'd nmentioned that you had made sonme inquiri
of a fellow you knew on the west side, and | -
about sort of did he have any know edge of
anything goin' on at the time that m ght have
you to a perpetrator of the Gail M Il er nurder
ot her than David?

Yes.

i's,

to

and

nin

es

| ed

And |'m assum ng that person, that wouldn't have

been a police officer, that would just have been

sonmebody that you -- sort of a street connecti
if I can put it that way?
Yeah, a 'street connection' is a good term |

me was the type of person that was involved in

on,

mean

enough things that he usually seemed to know what
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was goi ng on.
And | take it that inquiry didn't -- nothing came

back from himto indicate to you "there is

somebody out there been commtting some sexual

assaults" --

No.

-- "and maybe you should check that"; nothing |ike

t hat came back?

No, that's true.

And |'m assum ng, throughout 1969 through to
David's trial in 1970, there again was no

i ndication that there's, there's a rapist out

there in the City of Regina -- or in the City of

Saskatoon that's | oose commtting these offences?

No, nothing like that came to nmy attention.

The -- you've indicated, M. Tallis, that had you

been aware of the two rapes and sexual assaul

t

t hat had occurred you m ght have been able to have

| ed some evidence on that or brought that out

t hat

there is a, perhaps a perpetrator out there who's

commtted these offences, it's not David, so
that's the person responsible for it; that's,
that's sort of the defence line that you woul
and pursue |I'd take it?

Well, as | indicated to M. Hodson, in |ight
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the contents of the reports which he referred me
to |l think -- and I know | would have thought at
the time -- that a very conpelling argument could
have been made for the adm ssion of that evidence
with a view to establishing that the offence was
probably commtted by a third person, albeit one
that could not be identified by nane. Now | can
only say that 1've actually covered that in
earlier testinony.

Yes.

And this, to me, is quite a significant matter,
and | think that the law at that time certainly
was that it would be open to an accused charged
with an offence to show that the offence was
probably commtted by a third person.

Now i f you -- sorry?

No, go ahead.

No? |If you were going to sort of pursue that
before the jury, though, | take it, once again,
you would have to tread sonmewhat carefully --
well - -

-- because you don't want, for example, the jury
to think that your accused has perhaps been
involved in other offences?

No, but | think that the issue of adm ssibility of
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t hat evidence would be first determ ned in the
absence of the jury, and that m ght even involve
calling the individuals who were attacked and
sexually ravished or nearly ravished, and if the
evidence is viewed -- was viewed as relevant and
probative of that issue, then it would be admtted
and you would call the evidence with the benefit
of having had that determ nation made in the
absence of the jury.

Let me give you an exanple of what | was referring
to. In detective or in Constable Cressman's
report -- this is docunment 004102, that's Apri
15th, '69, if you could bring that up -- in this
report (V1)--- (V1)-, who was one of the victins,
was shown some photographs, and it's recorded
here -- whether she would do that at a trial or
not | don't know -- but at |east at that time it
was indicated in the report that she inmmedi ately
pi cked out the photo of David M| gaard and one

ot her male person. She didn't identify them as

t he person who had assaulted her but said these
were two people that she recogni zed there. And
again, when | say 'tread carefully', that's an
exanpl e where as defence counsel, if |I'mgoing to

go down this route, |I've got to be very careful
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that this doesn't backfire on ne and (V1)--- (V1)-
happens to say "yeah, that is the person that
assaulted me".
What was the date of that?
That ? April 15th, '69.
No, but the date of the (V1)- offence?
Unmm - -
Oh, all right.
COVMM SSI ONER Mac CALLUM: | think it was

Oct ober or Novenmber of '68?

BY MR. FOX:

Oct ober or November of '68, yeah.

Well the reason | ask that, if |I may, is that you
are quite right one would have to be careful, but
if you could demonstrate, which I think you could
have in this particular case, that David was not
in the city at that time, then of course that
woul d renove the consideration that you have quite
properly raised with ne.

And you woul d have to denmonstrate that he wasn't

in the city at that tinme?

Well, | think it would be prudent to.
Ot herwi se -- of course.
Yeah.

Ot herwi se there m ght be the suggestion that he
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was i nvol ved?
Yes.
And now when | -- and what | am not suggesting to

you, M. Tallis, is that you wouldn't go down that
route, but another question then you would have to
| ook at; "okay, if she has picked out his picture,
but I, then | want to establish that he wasn't in
the city in October of 1968, how do | do that?",

t hat would mean either finding an alibi for him or
having to put him on the stand?

Yes.

And, again, that brings back to the consideration
of "do I want to put himon the stand or not"? My
poi nt being, sinmply, there is a nultitude of

consi derations that you would have to | ook at as
you work through that |ine of defence?

From what | can remenber, in general discussions,

| think that independent evidence would have

established that he was not in the city on that

occasi on.
If we can turn to the (V4)---- (V4)--- conpl aint,
this was the | ady who was -- claimed to have been

assaul ted or was assaulted the norning of January
31st, 1969, gave a very specific time as having

been assaulted at 7:07 a.m that morning.
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Yes.

And, again, that evidence m ght point towards
anot her perpetrator having assaulted her and al so
having killed Gail MIller; that's what you would
hope to do with that evidence as a defence
counsel ?

| -- it would be part of all the circunstances

t hat woul d be canvassed in the application to
adduce this evidence designed to show that the
perpetrator of this murder/sexual assault was
probably a third person, albeit one that could not
be identified by nanme. And of course as |'ve

i ndicated earlier, and | don't want to be too
repetitious, this would involve a consideration
and calling of evidence as to the nmodus operandi
of this individual, and that included some of the
uni que features or simlarities that are canvassed
in police reports and which were canvassed with
me.

And it would be fair to say, as defence counsel,
part of my assessnent would be am | perhaps gonna
put before the jury the possibility that there is
two conpletely different perpetrators, in other
wor ds that same person -- that the jury, that the

Crown may be able to establish the same person
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couldn't have commtted the nurder and also the
assault on (V4)---, in which case |I've now got two
separate perpetrators and the possibility that the
previous rapist also assaulted (V4)---, sonmeone
completely different killed Gail MIller; that's
just sonmething you would have to consider as you
deci de whet her you're going to embark down that
road or not?

Oh, I"'msure it would be weighed. But | guess,
realistically speaking, | probably would have
assessed it this way, and it's sort of al nost,
there's almpst an el ement of statistical causation
invol ved here; the likelihood of two different

rapi sts operating in that area of town on a

40- bel ow norning is highly unlikely. Certainly,

t hat would be an argument that would be advanced
by the defence --

Sure.

-- in support of the contention that this was

rel evant and adm ssi ble evidence going to an issue
in the case.

Sure.

Now | appreciate that the point you take is really
a point that the prosecutor m ght take in arguing

against its adm ssibility but | think, on the
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question of adm ssibility, a very conpelling case
could be made for its adm ssion, and that the
poi nt you make probably would go more to the

wei ght - -

Sur e.

-- than to its adm ssibility.

Yeah, | don't know if there's any question as to
the adm ssibility. It would be a question of
whet her or not, at the end of the day, you could
suggest that it is likely the same perpetrator or
whet her the Crown, because of tim ng, the
comparison of the type of offence that occurred,
di stance and so on, whether or not we're really
tal king about two different, two different people
having commtted two different offences that
particul ar nmorning. And that's just the type of
anal ysis that you, as defence counsel, would have
to make in deciding do I want to go down that road
or not; would that be correct?

That's correct. But |I'd have to say, at the end
of the day, on bal ance, |ooking back, | think the
factors are nore conpelling with respect to the
adm ssion of that type of evidence and putting it
forward.

Did you ever make any inquiry of the police as to
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was there soneone else out there commtting rapes
or assaults?
No, anything | did was through M. Cal dwell,
because that was the protocol. And | think I
mentioned to M. Hodson that | remenber on one
occasion early in the going I saw | think
Li eutenant Short in the corridor somewhere and
asked him some m nor matter and he said, well,
anything of that nature would have to go through
M. Caldwell's office, and | knew that that was
the way in which it was being handl ed and treated
as such.
And did you ever make any inquiries of M. Karst
on any matter in relation to this investigation
ot her than your questioning at the prelimnary
hearing or the trial?
| don't, | don't think that | ever spoke to him
directly. Anyt hing was either at the prelimnary
hearing or trial, or seeking information from M.
Cal dwel | , as the correspondence discl oses.
Thank you, M. Tallis, those are all the questions
| have.
| wonder if we can break for just a few m nutes.
COWM SSI ONER Mac CALLUM: Yeah, yes.

Just very few.
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(Adj ourned at 4:09 p.m)
(Reconvened at 4:15 p.m)
BY MS. KNOX:
Thank you. M. Tallis, for the record nmy name is
Cat heri ne Knox, we've met on previous occasions,

and you know of course that | am acting as counsel
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for the prosecutor, T.D.R Caldwell?

Yes.

And, for the record, you and | have not discussed

your role or M. Caldwell's role in the

i nvol vement in this case except on an occasion

when M. Halyk and | visited you at your chanbers

in the Court of Appeal with respect to the civil

suit that was pending against our client?
Yes, that's correct.

Okay. Now, sir --

And just so there is no m sunderstanding, | think
you had a solic -- had a waiver --
Yes.

-- of privilege --
Yes, there would have been.

-- that had been furnished to you?

Yes, through the offices of M. Rodin, | believe,

who was handling the civil file at the tinme.

Okay.
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But you requested and we provided you with
docunentation to show that there had been waiver

of privilege and you could discuss certain matters

with us.

Now, sir, | get the
i mpression -- and perhaps you can correct nme if
' mwrong -- that out of a sense of obligation to

keep yourself as focused on your own know edge as
possible in this case, that primarily you've
declined to follow what's been happening in the
press, you haven't been reading transcripts of

evi dence, witness statements, except as nore
recently provided to you by Comm ssion Counsel ?
That's a fair statement.

Okay. So to a |large extent, except as may have
arisen in the course of your discussions with your
counsel and Comm ssion Counsel in preparation for
your testinony here, you have not followed or read
t he evidence of M. Caldwell when he appeared

before this Conmm ssion?

No, | haven't, unless | was asked to read certain
portions.

Okay.

But | wasn't making it a practice of follow ng the

testinony.
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Ckay. Now, M. Tallis, like you M. Caldwell
testified, when he was before this Comm ssion for
a number of weeks, that at a -- from his personal
and his professional point of view, in the years

t hrough the '90s up '"til the time of this Inquiry,
that it was painful for himto have his
professional integrity and his personal integrity
called into question, sometimes in the national
medi a, and you've expressed that sentiment today.
What M. Cal dwell has said though, on the record,
is that in reviewing all of the information that
has now been made avail able to you, and going back
into his old file, he realizes with the benefit of
hi ndsi ght that there are some things on the file

t hat he should have disclosed to you, and | take
it you are aware of that?

Not in any specific way.

Okay.

| assume that you are probably referring to the
particul ars concerning the sexual assaults that
had occurred within a certain time frame, but I
didn't have a chance to ook at any of the details
or anything like that until M. Hodson actually
made them avail able to nme and asked if | would

read a fairly |arge booklet of police reports, so
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| think that fairly summarizes the situation. But
as far as what M. Caldwell has said, as outlined
by you, | accept that that's what he has said but
| haven't really focused on that.

OCkay. Sir, to ensure that | don't cause any

m si npression on your part or create any error in
the record, what M. Caldwell has testified to is
that his file did not contain the police conplaint
reports with respect to the (V1)- and (V2)-----
rapes, which were the actual rapes that Larry

Fi sher subsequently plead guilty to; were you
aware of that, that those reports were not in his
file?

| think I may have been told that by M. Hodson,
but -- in going over this, but --

Okay.

-- | could be wrong on that too.

"Il take you through sonme docunents --

In any event, | can't speak for M. Caldwell on
t hat part.
No. "Il take you through some docunents that

support his contention or his evidence that the
mat erials were not known to him or he had not nmade
a connection about previous rapes, and the first

document |'m going to ask to have brought up is
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009386. This is a copy of a |laboratory report
that was actually in his file with his handwriting
on it; and you've seen this report before?
Yes, that one | recall being shown.
Ckay. M. Comm ssioner, if | could have your
perm ssion, |'mgoing to pass the wi tness a col our
phot ocopy of this report.

COWM SSI ONER MacCALLUM:.  Okay.
(Wtness reading) Yes, | have had a quick glance
at it.
And, sir, there is two parts or three parts that |
want to direct your attention to. First off you
will notice that there is a file number that |
have just covered up with ny finger, but it's a
different file number than the Gail -- it's
286-69, which is a different file number than the
file number assigned to the Gail M Il er nurder
file, which | believe was 641-69; so you see it
has a different file number?
Yes.
And the second part, it refers to (V2) (V2)-

(V2)----- and (V1)--- (V1)- --

-- which is circled on the copy that we have

before us, circled in the col our photocopy that we
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have; you will see that?

Yes.

Now | want to take you back to the top, and yo
see a notation in the handwriting that's been
identified in what we know to be M. Cal dwell
pen ink that's visible on the col our photocopy
t hat he made a notation to his file that this
"different file" and made a presunption, he ha
testified, that it had nothing to do with the
M Il er murder.

Yes, | follow you.

And consequent to that he drew this curvy line

u'll

in a
is a
S

Gai

as

drawn by his fountain pen, in the copy in front of

you, and it has the word "omt" on it, because
assessing the evidence that he was prepared to
present he drew a conclusion at that tinme that
t here was nothing about this that related it t
the Gail MIller file and he nmade a presunption
that it had been msfiled in the MIler file;

you see that?

Well, now, | don't -- | see the words "omt

| don't see anything about "m sfiled", but --
Well do you see the words "different file"?
Oh yes.

And | am using "m sfiled".
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Okay.

But he made a specific notation that it bel onged
to a different file?

Yes.

Okay. And would you accept that, if that was an
honestly-held belief by himat the time, that this
was not a lab report that would have or should
have been turned over to you as counsel for M.

M | gaard in preparation for the conduct of the
prelimnary inquiry or his trial, as long as M.
Cal dwell is acting in good faith when he made that

not ati on?

Well the answer is that | can't speak for M.
Cal dwel | .
No.

And if, of course, he concluded that it was a
different file and was accordingly irrelevant to
the issues in this case, | suppose one could nmake
t hat kind of m stake.

Uh- huh, vyes.

But | am unable to, and it would be inproper for
me to, usurp the role of the Conm ssioner in
passi ng judgement on anything |ike that.

And pl ease understand that | am not asking you to

usurp the role, but | just want to make sure that
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we're clear that when M. Caldwell testified
before the Conm ssion, that he indicated that in
hi ndsi ght he recogni zed --

Yeah.

-- that there were sonme things that he should have
turned over to the defence, that he wasn't
addressing the (V1)- and (V2)----- rapes, --

Yes.

-- he was tal king about other assaults that | wil
take you to very shortly.

Yes.

So from that point of view in 1969 he made a
notation that indicated he was of that belief at
that time, would you agree, when he said
"different file"?

Yes, | view it in that context. And in making the
comment that | did a noment ago |'m m ndful of
adnmonition that M. Hodson gave me the other day
about not going into certain areas that were not
proper for ne.

Okay. And with respect to that, M. G bson asked
you in his questions to you about the reports, the
RCMP reports of Inspector Riddell and Rasnmussen

t hat went back to March of '69 where they did

reports that went to their division commanders in
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Regi na who sent them to the Attorney General's
office in Regina, which would of course be the
head office for the prosecutions here in

Saskat oon; are you aware that M. Cal dwell had no
idea, |like you, that those reports existed and

they only became known to himin 1993-19947?

No, | have no know edge of that.
Okay. Well, again, the evidence before the
Comm ssion, and there will be further evidence |

believe from Crown officials and police officers,
that those reports were never part of the
prosecution file just |ike they were never part of
t he Saskatoon Police Service file, so again, in
terms of whether he was acting in good faith, I'd
ask that we sort of take that part, that
information off the scales that | want to set out
here with you, if |I can use that phrase. He

t hought the |ab report was put in as filed by

m st ake, he didn't have the Rasmussen and Ri ddel
reports about their belief of a possible
connection and he's testified that he didn't have,
that he can recall, any know edge that there was a
series of unresolved rapes on the west side at
that time, and M. Hodson and others have taken

you to newspaper reports. Your indication is as a
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defence | awyer, as a father, as a husband, you had
no know edge that there was a serial rapist on the
| oose, to use the | anguage others have used in

t hese proceedings, in 1969-'70 did you?

No, and as | mentioned earlier, one of the other
incidents, the (V6)- incident that | mentioned,
actually apparently took place not too far from
where we |lived, but there was simply no talk in
the community there about it.

Okay. And, sir, just to go back to that term
that's been used a nunmber of tinmes in parts of the
review of the prosecution of M. Ml gaard and
actions by various officials, as a practicing
defence | awyer and sonetimes a prosecutor in the

| ate '60s and early '70s was the term "seri al

rapi st" part of the jargon of the day or is that a
more recent, to your nmenory, termthat came with
the Ted Bundys of the world and others?

Well, | can't recall, although a few years | ater
when the Threinen case arose in Saskatoon, the
term serial killer was used.

Okay.

But to go to "69, | just -- my recollection is not
clear on that.

Yeah. And - -
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It may have been devel oping, but as | say, the
Threinen case was | think in the '70s, probably
"73, '74 or thereabouts, and the term was
certainly used in that connection, at |east anmong
the people in the community that we lived in,
which wasn't that far from at | east sonme of the
areas where abductions had taken place, so it was
very much on people's m nds.

And that was '73 M. Hodson indicated |ast tine,

| ast week, maybe '74 that that case occurred?
It's somewhere in that nei ghbourhood, so the term
serial killer was definitely being used at that
time, but before that, I"'mafraid | can't assi st
you any nmore than that.

OCkay. And in that case, M. Threinen had a nunber
of victims where he abducted and killed various
peopl e?

There were -- ny recollection is that it was, the
number was four.

Yeah.

Two and two | believe --

Okay.

-- you know, within a relatively short space of
time.

Ckay. Now, sir, again with the Comm ssioner's

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Ms. Knox
Vol 123 - Monday, February 20th, 2006

Page 24923

perm ssion |I'm going to pass you three, this tinme
| have original documents fromthe prosecution
file that I1'"m going to ask you to look at in
respect to ny next series of questions.
M. Comm ssioner, |'m passing to the witness the
original of the (V4)---- (V4)--- statenment of
January 31st, 1969. The document number is
006404.

COWM SSI ONER Mac CALLUM: Do you want to
continue this in the norning? | see it's 4:30.

MS. KNOX: Oh, certainly.

COWM SSI ONER Mac CALLUM: | don't know
what -- would you like the witness to | ook at
that at his |leisure before we convene tonorrow or
what ?

MS. KNOX: What | would like to do, because
| am very cautious of taking original docunents,
| have col oured photocopies, |I'll give himthe
col oured photocopies and return the originals to
M . Hodson until morning.

COWM SSI ONER MacCALLUM:  All right, that
will be fine. Thank you.

(Adj ourned at 4:30 p.m)
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