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Transcri pt of Proceedings

(Reconvened at 9:05 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.
ALL COUNSEL: Good mor ni ng.

CALVI N FORRESTER TALLI S, conti nued:

BY MR. HODSON:
Good nmorning, M. Tallis. When we broke yesterday
we had started to talk about Nichol John and her
evi dence and went through the prelimnary hearing
and we talked a bit about her statement and what
was in her statements, what wasn't in her
statements and her evidence at the prelimnary
heari ng. Before | go to the trial transcript, if
we could call up 179439, please, and just for the
record, you told us these would have been the
notes that you would have prepared based upon her
evidence at the prelimnary hearing and | think
you told us that these would have been used as a
guide for you in preparing your cross-exam nation
guestions at trial; is that correct?
Yes. | prefer to call it an index of the
testinony with references in it.
And if we can go to 179446, please, just at the
bottom can you tell us whether that is your

handwriting?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24374

Yes, that certainly is nmy handwriting.

And maybe we'll just go through these. | think
nunber one says, "Were you shown where the body
found on May 23rd and 24th, that is --"

"' m not sure if | got that. Maybe you better
read that for ne. It m ght be a prescription is
it?

My prescription | guess.

It says were you shown?

"Were you shown where her body found on May 23rd
or 24th, this is before statenment and were you
told that the girl had been stabbed a number of
times."” And then, "purse, wallet, contents of
purse, Cavalier, tear on trousers, how was she
dressed, toque, long toque - green in it, how |long
were you and W I son out there by Shorty's."

So would these be rem nders of areas that you

m ght want to canvass?

' m sure that they were not notes that | put on
there at the time | prepared this index and
summary of the testinmony at the prelimnary

hearing, but somewhere along the way | jotted them

down on the master copy, if | may use that term
Ckay. If we could now go to the trial transcript,
003050, please. Just give me a moment, |'m going
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to check the date. According to our chronol ogy, |
believe the first two witnesses called at the
trial, the first was Ron Wl son and the second was
Ni chol John. Does that accord with your

recoll ection?

' m sure that you are correct. | don't at this

stage recall the order, but just |ooking at the

i ndex --
Actually, I"msorry, it looks |ike Thor Kleiv was
the first.

Kleiv, but the first of the, you m ght say,
friends.

And then if --

Wl son --
' m sorry?
Wl son, John and Cadrain, |'msure that's in the

ri ght order.

And then if we could go to 003055, again this just
tal ks about time, 6:30, and then the next page,
this is exam nation-in-chief, | just want to touch
on a couple of areas before we get to your
cross-exam nation, and then this is the reference
to the two knives that M. WIson said he saw.
Yesterday we tal ked, we spent a bit of tinme on the

bone- handl ed hunting knife that both | think Ron
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W | son and Nichol John, and | stand to be
corrected, but | think they both said they
observed that on David Ml gaard on the trip from
Regi na to Saskatoon. W have heard some evidence
regardi ng a bone-handl ed hunting knife that was
found by the police in the alley I think a couple
of months after the murder by Constable O iver and
the evidence we've heard is that it was brought
to, | think both the prelimnary hearing and the
trial, but the Crown didn't tender it as evidence,
and | think M. Caldwell's evidence here before
the Comm ssion was that there was nothing to
suggest that it was involved in the crime and |

t hink he said that you were aware of it, shown to
you and basically it wasn't tendered and returned
to the police. Do you have any recollection of a
bone- handl ed hunting knife being found by the
police and its involvenment in these proceedi ngs?
' m sure | was aware of it because | had talked to
Davi d about whether or not there was a second
knife and |1've already told you about that.

And the fact that M. Caldwell had this

bone- handl ed hunting knife and didn't tender it,
woul d you or did you see under any circunstance

where it would help your case to tender a second
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knife, the bone-handled hunting knife as being
found in the back alley in any way to help David
M | gaard's defence?

' m sure | didn't think so.

In fact, what about, if that bone-handl ed hunting
knife had been tendered as an exhibit as being
found in the alley, based on the evidence did you
have any concerns whether that m ght be damagi ng
to David's case?

Well, it mght be viewed as tending to confirm
some of the statements of WIson and John, but |
use the term mght, and |I'm sure | was thinking
about that, but now to tell you specifically what
was going on, | really can't do it, but I'mquite
sure that what you've mentioned is correct.

Maybe just take that a bit further. In |ight of
what the evidence of Nichol John and Ron W I son
was about the bone-handl ed hunting knife, would
you be in a position to say, for exanple, argue

t hat there were two nurder weapons and the second
one was a bone-handled hunting knife found in the
back alley a month | ater and somehow try to put
that forward saying that's a murder weapon too or
bel onged to the murderer and therefore that

excul pates or hel ps David's case?
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| don't think there was anything about the knife
or its examnation that identified it as a
potential -- as a murder weapon, but | don't
recall now that, but --

| think that's the case. As defence counsel,
woul d you want the jury to be aware that a

bone- handl ed hunting knife was found in the back
all ey near where Gail MIller's body was found?
No, | do not think that such testinony or physical
evi dence woul d have hel ped his case in the
circumstances, but particularly in the |ight of
what he had told ne.

Woul d it have hurt his case in your judgment?

It may well have, and |'m sure that was going on
in my mnd at the tinme. | don't remenber going
over to look at it, but I'"'msure if M. Caldwell
said that he showed it to me at some stage, |I'm
sure that | did see it and made a decision with
respect to -- as a matter of fact, | mght well
have objected to it being tendered in evidence on
the footing that the Crown was not able to connect
it in any way to the homcide, and it's I|ike
anything else that's found, unless there's sonme
causal link, I don't think I would want the

proceedings cluttered up with a knife of that
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nature or any other knives or instruments that had
been found there unless there was sonmet hing
significant from our standpoint.
Okay. If we can go to page 003060, and again this
is M. Caldwell's exam nation, and | just want to
touch on what she said in chief about their trip
and what she didn't say so that we can put your
cross-exam nation in the 9(2) proceedings in
cont ext . She tal ks about seeing a church as a
| andmar k, did you see any people, at what stage
was that in relation to the church:

"A It was before | saw the church.™
And then if we can go to the next page, she talKks
about stopping a woman for directions, and I
think we've been through this in the statenent.
Were you able to, as far as how they descri bed,
both Ron W Il son and Nichol John described this
woman as wearing a dark coat, Nichol John
describes it as a cape of that nature, was that
consistent with what M. Ml gaard had told you
she was dressed in, the woman they stopped?
Well, | think he used the term coat, that's ny
recoll ection now, but as far as any ot her
specifics, | don't recall what type of hat he said

she was wearing or anything |like that.
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And then just down at the bottom of that page --
| noticed that, | remember Nichol John didn't use
the term"girl" as | recall it, she used the term
"woman", or slightly different words.
Ri ght .
But -- a lady, but later on she of course referred
to her being in the 20s.
Ri ght . If we can maybe just go to the top of the
page, she does:

"A It was a woman."
And down at the bottom she said:

"A  She was approximately in her twenties |

figured."

Yes.
So again | think we had Ron Wl son saying girl,
Ni chol John saying woman in her 20s and David
M | gaard saying an ol der woman which | think you
took to be in the early to md 30s; is that
correct?
Well, | think I -- 1 think I indicated to you
perhaps within the 35 to 40 range.
Oh, I'msorry.
But, you know, this is very difficult to recollect
in specific terms, but that's ny sense today, and

it was the other day, that it was in that range,
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because we spent quite a bit of tinme, at |east |
spent quite a bit of time, so did he, talking
about how he arrived at the term "ol der woman",
and as |'ve told you before, the aspects that I
rai sed including a conmparison, say, with my own
age.
If we can go to page 003065, and here's where she
descri bed after |eaving the woman went about half
a block to another intersection, and next page,
and she describes getting stuck, going around the
boul evard on sone ice, and then scroll down, we've
been through this before, it's a bit confusing, |
t hi nk she describes getting stuck for a short
whil e before they actually got stuck again behind
t he funeral home, and | think when the exam nation
is occurring | think there m ght be some confusion
about that and we've been through that.
If we can then go ahead to
003075, and | don't think she was able to say how
| ong they were away from the car, but here's where
M . Cal dwel |l asks:
"Q So then when Dave got back in the car on
what we have been calling the second
time at the curb as you say, what

happened then?
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A Then we drove away."
And then go to the next page:

"Q MWhat is the next place you got to
you can assign a name to or a
description?

A Well, | remenber getting stuck in
anot her alley which I now know to
behi nd a funeral honme.™

It goes on to describe that, and in an al
on an incline.
And if we can go to the

page, and here M. Caldwell asks her about

happens:
"Q ... what happened when you got st
that juncture?
A Well, Dave got out of the car to

if we could get unstuck. He came
into the car and then he told Ron
we coul dn't. So then | remenber

of them getting out and | ooking.

Other than that | think they trie
push the car; |I'm not too sure
t hough."

And then the next page, and then talks, ju

scroll down, tal ks about Dave getting out
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for a few m nutes, just to the back of the car

and then back in, and then at the bottom she says

t hey both got

out, so this is the second tine.

"Q ... okay; are we to understand that on
this occasion on the incline where you
were stuck that that would be the first
time Ron was out, that is when they both
went out together?

A Yes."

And then some questions, go to the next page, and
then again, as | said, it's a bit confusing, but

| think they are getting m xed up, the questioner
and the answerer between which occasion, but in
any event, when they arrived back -- let ne just
back up. | think Nichol John tal ked about when
they first got stuck on the incline behind the

alley they got out to check for a couple of

m nutes to try and push them out

and then got

back in the car, and then here again:
"A Well, Ron went one way and Dave went the
ot her way.
Q so this incident we have been

tal ki ng about

to the back of

up to now was sinmply a go

t he car

and

| ook sort

of

thing, was it?
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A Yes."
And now m ddl e of the page, the description, any
attention to which way either of them went:
"A° Ron went to the left and David went to
the right as the car was facing."
Then the next page, | think this is where we get
into the key area, the question:

"Q Now, what is the next thing that

happened?
A Well, | remenber Dave getting back
into the car. That's about all."

And |'ve skipped through the transcri pt,
M. Tallis, but this is where in her statement
she had described, before David got back,
wi t nessing him grabbing the girl and stabbing
her, so now this is the same time frame, she
says:

"A Well, | remember Dave getting back into

the car, that's about all.

And who got back first of the two?

A Well, Ron nust have because when Dave
got back into the car | moved over to
Ron so --

Q You say Ron must have been back before

Dave?
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Ri ght .
How much before Dave?

| don't know.

o >» O »

How | ong do you estimate Dave was
this occasion?

| don't know ...

| take it all you can say is |ong
any rate?

A Yes."

And then the next page:

"Q Now, up till the point when Dave
back in on this occasion had you
this point seen anything of any o
person than the two of them and vy
since you got unstuck at the
intersection?

A Not that | can recall."”

And again, that would be in her statenment
she said that she did see David M| gaard a
girl. And then the Court:

"Q And when you were stuck there on
incline | take it from what you s
there wasn't any car in front of

A No. "

And just scroll down.
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"Q Alright; now, when the two of them were
back in did you notice anything about
say the condition or appearance of
ei ther of them?

A Wel |, Dave | ooked cold, that's about
al | .

Q And what happened when they were both
back in?

A Then we started driving again."

And then the next page, she's asked about how
t hey got unstuck and she says:

"A | can't recall that."

And then the next page, M. Caldwell is asked

about how their car got stuck and the judge says:
"Surely you must have known whet her
sonmebody was pushing you. You remember
sitting in the car in the front seat -
you must have known whet her someone was
pushing you to get out of there, don't
you?

A | don't remenmber."

And at this point, M. Tallis, just trying to get
a sense of whether you recall whether Chief
Justice Bence at this point -- | think you've

told us earlier the atmsphere during Nichol
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John's evidence, and we'll get into this in a bit
greater detail, but do you recall whether at this

poi nt the judge was becom ng concerned about

Ni chol 's evidence?

Well, | don't recall this specific area, but
reading it over and trying to reflect back, |
woul d say certainly at this stage, even in the, in
this stage of the exam nation-in-chief, his words
indicate to ne that he was skeptical.

And as far as --

By the words he -- ny sense was that he was
skeptical of the words "I don't remenber".
Ri ght .

And | think that cones through, and while | don't
specifically recollect this area of exam ning, |

certainly recollect that in her

exam nation-in-chief | sensed that he was
skeptical of the "I don't remember” or inability
to recall

Ri ght . Now, the day earlier, or the day of this
evi dence Ron W Il son was the prior w tness, the
Court would have heard Ron Wl son testify that,
simlarly when they left the car, but that when he
got back Nichol was hysterical ?

That's correct.
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And so | take it Chief Justice Bence would have
been aware of that evidence and as well Ron

W |l son's other evidence that tended to incrimnate
M. Ml gaard, that had already been out at the
trial; correct?

Yes.

As far as her statement, Nichol John's statenment,
woul d the judge have been aware of the contents of
that are you able to tell us at this stage?

| don't think he would have been.

Now, when we get --

Because -- and | say that because that statenment,
| don't think he had read the prelimnary hearing,
but I don't think that -- that statenment would not
be on the Court file.

And | suppose at this point though, in Iight of
what M. W I son said, the question may have been
if she was hysterical nmust have been -- | suppose
an inference could be drawn that if she was
hysterical, she must have seen sonething; is that
a fair inference that the jury m ght draw?

Yes, | think the inference you suggest is a
reasonabl e one.

And so is it possible at this point that the judge

is concerned that Nichol John maybe is hol ding
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back? | mean, | think you told us yesterday that
t hat may have conme out a bit |ater. May it have

started at this point on how they got pushed out?
| think so, having read it, this is a reasonable
suggestion on your part. | have no difficulty

under st andi ng what you are saying.

And | appreciate, | think what you are saying is
you can't specifically recall, you can't go back
and say yes, | remenber this question and |

remember at that point that things started to go
this way, but |ooking back at it, I think you've
told us you have a general recollection and

i mpression of the judge's demeanour towards her
and, based on that, this may have been the start
of it; is that a fair summary of your evidence?
Yes, and | have a general inmpression too of the
wi t ness' demeanour and that |I'm sure is something
t hat caught the attention of the presiding judge.
And can you tell us again at this early stage, |
presume that you would have been fairly
attentive -- well, throughout the trial, but
certainly at this stage you knew at the

prelim nary hearing that she didn't repeat her
evi dence - -

That's right.
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-- about this part, presumably at trial you didn't
know whet her she was going to repeat it or not; is
that fair?

Yes. You know, you learn to expect the unexpected
at times and --

And when she went through this part of her
evidence-in-chief with M. Caldwell, and |'ve just
gone through parts of it where she says | don't
remember, what observations did you make about

Ni chol John's demeanour in giving that evidence?
Well, first of all, this was consi stent
essentially with what, how she handl ed herself at
the prelimnary hearing, but | could see that
having regard to the answers and her demeanour
people m ght well feel that she was hol di ng back
for some reason, and when | say that, of course, |
refer not only to the inpression she may have been
maki ng on the jury, but also on the presiding

j udge. Now, | certainly can't look into the
judge's nmental processes, | have enough difficulty
trying to revive ny own.

So on this point, just before we |eave this then,

| think what the judge is saying, even when she
descri bes the incident and what happened, he's

pi cked up on one point, is that |ookit, you know,
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you've told us about what happened there, you got
out of there, surely you nust know how you got out
of there, you were in the front seat, in a way of
doubting -- is it fair to read that that he was --
That's why | used the term skeptical.
Yeah, that he was maybe doubting her answer about
"l don't remenmber"?
Yes.
s that a fair read of that?
Yes, that's what | was trying to convey when |
used the term skeptical.
If we can go to 003111, and again just for the
record, | don't think we need to go through this,
we' ve covered it before, she tal ks about the
cosmetic bag and again gives sim |l ar evidence
about the contents of the cosmetic bag or the
compact and it being thrown out.

And then if we can go to 003115,
and again this is where she testifies that:

"A  Nobody said anything and Dave - all of a
sudden Dave grabbed it and he threw it
out the w ndow anyway."

And again | think we've touched on that with
ot her witnesses and | think, |I'm assum ng the

same would apply with Nichol John that your
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approach on the conpact bag with her would be, in

cross-exam nation, to ignore it because you could

not dispute it?

You are correct.

And 003123, again these are questions from M.

Cal dwell confirm ng that neither Nichol, Ron or

David M | gaard were under the influence of |iquor

or drugs during the norning of January 31, 1969.
And then if we can go to 003126,

this is where M. Caldwell has concluded his

exam nati on and asks for an opportunity to raise,

and here's where we get into the section 9(2).

Yes.

And | think you may have told us this, but would

you -- and | think you told us that you would have

anticipated this as a possibility and that you

woul d have briefed this area and had a position

ready to put forward to the judge?

Yes, | was famliar with the change in the |aw and

|'mquite sure that not only had |I followed or

sort of tracked this devel opment, but that that

was a point that | had to be prepared for, and

that's why |I'm able to say that at that tinme there

were no reported cases or even unreported cases in

this jurisdiction dealing with the application of
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section 9(2).
And again, just to sort of refresh our m nds about
9(1) and 9(2) of the Canada Evidence Act, 9(2)
st at es:
"Where the party producing a witness
all eges that the witness made at ot her
times a statenment in writing or reduced
to writing inconsistent with his present
testimony, the Court may, wthout proof
that the witness is adverse, grant | eave
to the party to cross-exam ne the
witness as to the statenment and the
Court may consi der such
cross-exam nation in determ ning
whet her, in the opinion of the Court,
the witness is adverse."
And then subsection 9(1) allowed a party calling
a witness to cross-exam ne where that wi tness was
hostil e or adverse. s that correct?
Yes, | think you fairly state the situation.
And it's my understanding that prior to section
9(2), the challenge was if you had an earlier
i nconsi stent statement that you wi shed to use to
establish the witness was hostile, it was a

difficult process to do that, to cross-exam ne
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your own wi tness before you got the ruling on
adversity; is that correct?

Yes.

"' m oversimplifying it, but --

No, but | think that distills the point. The only
thing I would add to that is that | think that by
that time, although it wasn't involved here, but
before section 9(2) came in, | think the Coffin
case had been descri bed and been decided in the
Supreme Court and trial judges often allowed a
fair degree of latitude to Crown counsel in having
a witness | ook at a statement that they had given,
read it over of course without doing it out [|oud,
and then inviting themto refresh their menory by
| ooking at the statenment.

Now, that wasn't applicable
here, but just so that you understand that | was
wel | aware of the, of that procedure and |I'm sure
that | had it briefed in case that path had been
chosen as an alternative to begin wth. | ndeed,
some -- | recall on occasion some trial judges
woul d direct that that be done first.

And so that just so that | have this right, and
pl ease correct me if I'mwong, that under section

9(2) it was contenplated that in this case, for

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O » O >» O

Page 24395

exanple, M. Caldwell could take a prior

i nconsi stent statement under 9(2), seek |eave of
the Court to cross-exam ne his own witness as to
t he statenment?

Yes.

And then use that cross-examnation if its all owed

to then say to the judge | want her decl ared
adverse, and if that's granted under 9(1), a ful
cross-exam nation going beyond?

Yes.

And under the 9(1) cross-exam nation, at that
stage the previous inconsistent statement could be
used by the prosecutor then to try and underm ne
the credibility of his own witness; is that a
fair --

Yes, under 9(2) as | recall it, the

cross-exam nation, of course it was not in any way
l[imted to the statement once the wi tness was
decl ared adverse or hostile.

Ri ght .

It could beconme a wi de-ranging cross-exam nation.
Under -- | think under 9(1)?

That's right.

Yeah. Just so we have it clear, under 9(2) you

get one crack to cross-exam ne on the previous
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i nconsi stent statement for the purposes, |
presume, of having the wi tness decl ared adverse.
Once that's done, if successful, then under 9(1)
you are entitled to cross-exam ne the witness on
broad-ranging matters, including the statement?
Yes.

If we can then just go through some of these
subm ssi ons. M. Caldwell restates the section.
If we can go to the next page, and think,

M. Tallis, the key issue here and at trial, and
we're going to spend some time on this, is the
gquestion of whether or not the cross-exam nation
under 9(2), the initial cross-exam nation, is done
in the presence or absence of the jury, and
perhaps as well the scope of that initial 9(2)
exam nation; in other words, what w tnesses are
call ed and what are the parameters. s that a
fair --

Yeah, | think you've identified the crucial area.
And so here M. Caldwell submts that he should
be, the cross-exam nation of Nichol John on the
earlier statement should be done in the absence of
the jury, that was his position, and | believe

t hat was your position as well; correct?

Yes. | think M. Caldwell was well aware of the
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position that | was taking, |'m sure that | had
i ndicated that to him and |I'm also not only --
well, the record makes it quite clear to ne that
he was in agreenment with the procedure that you
have just outlined and that is that the matter
should be dealt with in the absence of the jury.
If we can maybe sinplify this a bit because we
went through this with M. Caldwell, would you
agree with the follow ng, that -- | mean,
ultimately the Court of Appeal ruled on this issue
and set out a test under 9(2), and you are

famliar with that test; correct?

Yes. | couldn't recite the seven steps or

what ever they are, but | certainly --

And I will show themto you in a noment.

Yes.

But that test, is it fair to say that in making

subm ssions to Chief Justice Bence, that both you
and M. Caldwell, number one, were in agreenment on
how section 9(2) should be applied, and secondly,

t hat your respective subm ssions, both of you,
were consistent with or identical to what the
Court of Appeal ultimately ruled how the section
should be interpreted; is that fair?

| think that's quite an accurate and fair
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assessnent .

And the judge didn't agree; is that correct?

No, and | think somewhere during the course of the
proceedi ngs, | just want to put this in
perspective, | think that he indicated that he had
di scussed it with at |east some of his judicial

col l eagues, and since this was a new section,

t hought that the consultation that had occurred
reflected, | can't say the view of every nmenber of
the trial Court, but at |east the view of not only
the presiding judge, but some coll eagues on the
Court who probably were avail able for consultation
in Saskat oon.

"1l go through --

| surmse that from |1 think a comment perhaps that
you had directed ny attention to.

Sure, and we'll go through that. I f we could just
go to 003129, please, and here's where the judge
says -- | think his initial position is that based
on the previous | aw:

" all exam nations prior to the
enactment of this section for the
purpose of determ ning whether a witness
was adverse or not, was always in the

presence of the jury."
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And | think what he was saying is lookit, if it's
a question of determ ning adversity of a wtness,
that's done in front of the jury, so his
inclination, at least initially, was that this
shoul d be as well . He then says he wants a few
m nutes to consider this because he didn't know
it was com ng up, and then down at the bottom you
say:

"... | would like to outline my position

on the interpretation of this section

and prior to the enactment of this
section it has always been ny
understanding of the |aw that before
counsel could be permtted to

Cross-exam ne on a previous statement of

his own witness there had to be a ruling

by the ... judge "

"Now the enactment of this
section makes an exception to that rule
and as | understand it you may, that is
there is a discretion to grant |eave to
Cross-examne a witness as to the
statement and the Court may consi der
such cross-exam nation in determ ning

whet her in the opinion of the Court the
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wi tness is adverse."
And then you go on, if we could scroll down, you
say:
" with deference |I find myself in
di sagreement with Your Lordship's
observations "
Judge Bence says:
". . but, M. Tallis, the thing is so
pl ai n. If the | egislature "
And then you say:
"I'f Your Lordship would hear ne "
He says:
may | finish - if the |egislature
had i ntended anything otherwi se then it
shoul d have been in the section. Do you
want me to read something into the
section that isn't there?"
And then you go on to tal k about subsection 9(1),
and then the next page, and |I'Ill just touch on,
if we can just scroll down -- the entire
transcript is in for the record for the purposes
of this Inquiry, M. Tallis, so | just want to
touch on some of the key parts.

Yes.

This is you speaking:
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"... | think it would be most inp
for Your Lordship to permt

cross-exam nation on such a state
the presence of a jury and then h

so permtted that to make a rulin

roper

ment in
avi ng

g at

t hat stage that the witness is adverse;

because if you do it in that mann

er -

and | say this with deference - whatever

observati ons you would then make

to the

jury with respect to your findings -

suppose you said: Well, having r
to the situation | am not prepare
say that this witness is adverse
cannot see with respect a jury
necessarily follow ng that conmen
it is nmy contention that there is
i ssue that nust be determ ned by
Court not by Your Lordship and th
and that is whether in the |ight
the circunstances the witness is
adverse; and | say that in consid
whet her or not the witness is adv
Your Lordship should also | ook at
she has said here in court, her

demeanour, what was said in the
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prelim nary hearing which is before Your
Lordship --"
Etcetera. And then if we can scroll down, |
think there's some further disagreement. Maybe
go to the next page, here you say:
"I say with respect that when the
amendment came out | can honestly say
that | have not been able to find a case
which deals with the interpretation of
this section "
And | take it that that was the status of the |aw
at that time, there was not a definitive ruling
on this section?
Well, and | think it's during the course of ny
subm ssions | indicated that | had been unable to
find any case on it, and that included any
unreported cases, but of course we didn't have
computers in those days where we could dig up
cases the way we can now.
And then if we can go to page 00 --
| m ght say, | think M. Caldwell and | were in
agreement that there were no reported cases, soO
his research hadn't turned up any either.

Then if we can go to 003135, and then the judge

says, and this is again still in the initial
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argunment, the judge says:
"I think I had better |ook at the
statenments. Have you any objection to
my | ooking at the statements now,
M. Tallis?"

And you say:
"No. "

But you say he should also | ook at the

prelimnary hearing. W'Il come back to that a
bit Iater. He says:
"Why should |I look at the prelimnary

inquiry evidence?"
You say:
! because the section vests you with
a discretion. It says "may", not
"must", and in determ ning whether or
not to grant a request to ny | earned
friend it is my subm ssion that you nust
| ook at all of the circumstances."”
Can you maybe just el aborate on that for us,
M. Tallis, on that position?
Well, when |I talk of all the circunmstances, | had
in mnd that this is the type -- the circunstances

shoul d be inquired into in the absence of the

jury, and although this was not dealing with the
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adm ssibility of a confession on a voir dire, |
t hought that it was very inmportant that a voir
dire be conducted even though the |earned trial
j udge di sagreed al nost at the very beginning of
t he argument, and ny reason for that was that |
t hought that there would then be an obligation on
the Crown to call evidence of the rel evant
circunstances under which this statement was made
so that the presiding judge would have those
circumstances before himin deciding whether or
not to exercise his discretion to permt that type
of cross-exam nation, and | felt that of course
the previous testimny that she had given at the
prelim nary hearing was part of -- part of the
circumstances that m ght be relevant. Now, 1|'ve
tried to distill it wi thout being too | ong w nded
and, if | have, just tell me that |'m being too
| ong wi nded.
No, that's fine, no. And | think when we go to
t he actual application of the test, I'll ask you
to touch on this issue again.

If we can go to 003139, pl ease.
| think then after, and |'ve skipped over some of
t he di scussions back and forth, but the record

does reflect that you and M. Caldwell are in
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agreement regarding the exclusion of the jury.
The judge then decides to adjourn to consider the
poi nt overnight, and the next page, 003140, he
comes back with his ruling.
You had mentioned, M. Tallis,
t hat you had a recollection, and I may have m ssed
it in the transcript, it my be in there, that
Chi ef Justice Bence either had or intended to
consult some of his coll eagues on the bench?
Well, | think somewhere he made a reference --
Okay.
-- to that.
"1l maybe | ook for it on the break.
But my recollection could be wrong, but --
And then again he asks for any further points, you
make a subm ssion regarding the Hunt case, and
then he goes on to make his ruling.
If we can go to the next page,

he says:

"At this stage M. Cal dwell has not

asked to have the wi tness decl ared

adverse. He has nerely asked for

perm ssion to cross-exam ne under the

amendment . Presumably he will after

such has been done ask that the wi tness
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be decl ared adverse if he thinks such
has been denonstrated.

There is nothing in the section
to state that such cross-exam nation is
for the purpose of determ ning
adversity. I f Parliament had intended
otherwi se it should and |I believe would
have said so. It provides, however,
that | may consider such
cross-exam nation if the question of
adversity arises.”

Ask then scroll down:
"1 have determ ned that the
cross-exam nation under the section
shall take place in the presence of the
jury. "

And calls the jury back in.

Now, before | go through what
happened in M. Caldwell's exam nation and your
cross-exam nation of Nichol John, | want to take
a | ook at what the Court of Appeal subsequently
concluded was the correct procedure and | want to
go through that and get your comments, and then
we'll go back and | ook what actually happened at

the trial, what you did based on Chief Justice
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Bence's ruling, and secondly, what you could and
woul d have done if he had made the correct ruling
that the Court of Appeal said he should have
done. Do you follow where |I'm going to go?
Yes.
And if we can go to 009340, and this is the Court
of Appeal, if we can go to 009363, and in fact one
of the grounds of your appeal to the Court of
Appeal was the fact that Chief Justice Bence erred
in the application of section 9(2); correct?
That's correct.
And so this starts at the bottom we can just skip
ahead to 009365, and | think it m ght be
worthwhile just to go through this. The Court
says:
"It is to be noted that the right to
Cross-exam ne one's own w tness
respecting a statement in writing, or
reduced to writing, previously made by
the witness inconsistent with the
evi dence given, is not an absolute
right. The Judge, in the exercise of
his discretion, may or may not grant
that perm ssion. This requires sone

prelimnary inquiry by the Judge. That
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being so, | think the consideration and
di sposition of the application in jury
trials should be made in the absence of
the jury. Allegation in the presence of
the jury that the w tness had, on
anot her occasion, said something
inconsistent with what she said in
evi dence, when |eave to cross-examne is
refused, m ght have a very adverse
effect on the jury's deliberations,
particularly as to the effect to be
given to the evidence of that w tness."
| think that's one of the points that you had
rai sed that we touched on in front of Chief
Justice Bence; correct?
Yes.
And then the next page, the Court sets out the
seven steps which | think became known as the
M |l gaard Rule; is that correct, M. Tallis?
Yes, certainly that was one way of expressing it
in shorthand.
And let's just quickly go through them  The first
step is:
"(1) Counsel should advise the Court

that he desires to make an
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application
M. Caldwell did that.
(2) \When the Court is so advised, the
Court should direct the jury to retire.”
| think that was partly done.
(3) Upon --"
Actually, the jury did retire to consider the
application.

"(3) Upon retirement of the jury,

counsel should advise the

| earned tri al

Judge of the particulars of

application and produce for

t he

him the

all eged statement in writing, or the
writing to which the statement has been
reduced. "

That happened.
(4) The learned trial Judge should read
the statement, or writing, and determ ne
whet her, in fact, there is an
i nconsi stency between such statement or
writing and the evidence the witness has
given in Court. If the learned trial
Judge decides there is no inconsistency,
then that ends the matter. I f he finds

there is an inconsistency, he should
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call upon counsel to prove the statenent

or writing."

thi nk that was done as wel .

(5) Counsel should then prove the
statement, or writing. This may be done
by producing the statement or witing to
t he witness. If the witness admts the
statement, or the statement reduced to
writing, such proof would be sufficient.
If the witness does not so admt,

counsel then could provide the necessary
proof by other evidence.

(6) If the witness admts making the
statement, counsel for the opposing
party should have the right to
Ccross-examne as to the circumstances
under which the statement was made. A
simlar right to cross-exam ne should be
granted if the statement is proved by

ot her witnesses. It may be that he wl
be able to establish that there were
circumstances which would render it

i mproper for the learned trial Judge to
permt the cross-exam nation,

notwi t hstandi ng the apparent
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i nconsi stencies. The opposing counsel,
t oo, should have the right to cal
evidence as to factors relevant to
obtaining the statenent, for the purpose
of attempting to show that
cross-exam nation should not be
permtted.
(7) The learned trial Judge should then
deci de whether or not he will permt the
Cross-exam nation. If so, the jury
should be recalled."”
Next page:
"The cross-exam nation provided for in
Section 9(2) must be in the presence of
the jury."
So again, that's once it's done. And then at the
bottom of the page, we'll just finish up on what
t he Court rul ed:
"I n the present case, the learned trial
Judge did not pursue the procedure which
| have suggested be followed. After
deciding that the statenment of Nichol
John previously made, was inconsistent
with the evidence she had given, he

recalled the jury. Proof of the
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statement was then made in the presence
of the jury.

Had the | earned trial Judge not
permtted the cross-exam nation, then |
t hink strong exception could have been
taken to the procedure which he
foll owed. In the present case he did
all ow the cross-exam nation and there is
not hing that took place in the
cross-exam nation of the witness, either
by Crown or defence counsel, that would
not have occurred had he foll owed the
procedure | have outlined."”
goes on to say at the bottom
"Under these circumstances, if he erred
in law, | would apply the curative
provi sions "

e code. So in other words, it was an

at was not significant enough for the

reverse the verdict; is that fair?

can just go back to the previous page and

maybe spend a bit of time -- actually, one back,

009367,

in parti

and | want to tal k about five and six, and

cular six, so let's talk about five and
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let's tal k about what should have happened.

| think what we know, if |

just back up, what we know from the facts and the

record, that Nichol John was interviewed by a

number of police officers prior to May 23rd,

was then interviewed by | nspector Roberts on May
23rd at the Cavalier Hotel, was not polygraphed.
We've heard some evidence that that interview may
have been recorded or |istened in by sonme other

police officers based on the information of M.

Chartier. We al so know that she was then kep

overni ght at the Saskatoon police station and then
the followi ng nmorning she gave a sworn statenment
to Ray Mackie, and | suppose we could go back even

further and say that we know on March 11th, '69

she gave her initial statement to |Inspector

Ri ddell and the record al so shows that she was

interviewed by the police on at |east one nore

occasion in between the two statements.

If we go back, M. Tallis, and
| ook at what the Court of Appeal said about -- and
tal k about the circunmstances. Certainly what we
know, and I'Ill take you to this, Nichol John, when
she was exam ned by M. Caldwell, or
cross-exam ned, said basically yes, | signed the
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statement, | gave the statement, | remenber giving
it to M. Mackie, but | don't remember, | think in

essence, telling himcertain parts of it, and I
don't remenber those parts of it happening, and so
as far as the giving of the statement, | think she
acknowl edged that it was hers, but if we can talk

for a monment on what you could have or would have

done if -- let's talk about paragraph 6, applied.
Can you tell us -- for exanple,
let's start off with Nichol John. I f you had --

if you would have been allowed to cross-exam ne
her in the absence of the jury with respect to the
giving of the statement and the circumstances
under which the statement was made, can you tel

us sonme of the areas you may have canvassed with
her given that opportunity?

Well, in general terms, it would have been safe to
conduct a nmuch nore wi de-ranging cross-exam nation
and, in particular, to deal with her contact with
t he pol ygraph operator and the circunstances there
as well as with respect to -- as well as with

ot her police officers. Now, that sunms it up
because this would be consistent with the position
| took, and which I think the judgment on appeal

recogni zed, that the judge should, on this
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| nquiry, have an opportunity to consider all of
the circunmstances, and that would include all the
background to the giving of the statement that is
in question.

And if it were done in the
absence of the jury, as it ought to be done, |I'm
quite sure that | would have taken the position
that the onus was on the Crown to call the
evi dence of other |aw enforcement people that were
invol ved, either directly or indirectly, in the
taking of this statement. That would include, of
course, M. Roberts as well as some of the other
wi t nesses that you have mentioned, and if there
was a recording of the interviews, then of course
| would contenplate that those recordi ngs could be
produced and pl ayed.

Now, | don't want to be too |ong
wi nded about this, but the circumstances under
which the statement was given m ght well be
anal ogous, and |I'm sure | would have argued this,
to the taking of a confession, and at that time,
if my recollection is correct, there was, | think,
very respectable authority for the proposition
that on a voir dire, to determ ne the

adm ssibility of a statement, there is a duty or
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burden on the Crown to call all the wi tnesses who
had anything to do, either directly or indirectly,
with the taking of that statement, and that

i ncludes, in some cases, quite a number of

wi t nesses, and unless there's a very good reason
for the absence of such a witness and failure to
call a witness, then that was the principle that
was applied and could, in some circunstances,
result in an inference being drawn that if the

wi t ness, police witness had been called, he or she
woul d not support the position advanced with
respect to admssibility of the confession.

And what would be your objective, and we'll go
through in a bit more detail, M. Tallis, about
who m ght be called and specific approaches, but
in this scenario what would be your objective,
what woul d you be trying to establish in front of
the judge with respect to the circumstances under
whi ch Ni chol John gave her previous inconsistent
statement ?

Well, to raise the question as to whether or not
she had been pressured in any way or whether she
had been led into believing certain things, and
here in the light of what | now know about some of

it from what you have told nme, | think the
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pol ygraph operator, particularly if, you know,
particularly if the discussions with him had been
moni tored and recorded even though no pol ygraph
test was adm ni stered, that could be very rel evant
and material.

Now, | appreciate that |I'm
specul ating here because | don't have all of that
information, but | think that | draw the anal ogy
bet ween that and the rule with respect to
confessions as | recall it. You will understand
what |'m tal king about.

Ri ght . In fact, | think if we, apart from that

| aw, the Court of Appeal judgnent says you would
have the right to call evidence as to factors

rel evant to obtaining the statement for the
purpose of attempting to show the

cross-exam nation should not be permtted because
the Court says it may be able, that you will be
able to establish that there were circunmstances
whi ch would render it inproper for the |earned
trial judge to permt the cross-exam nation,
notw t hst andi ng the apparent inconsistencies, and
so | think what you are telling us is that yes,

t he objective would be there to put forward al

the circunstances under which the statenment was
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obt ai ned and then you would urge upon the trial
judge to say notwi thstanding the inconsistencies,
it's not proper to allow the statenent?

That's right.

And let's just go --

And one of the reasons that | indicated earlier in
my subm ssions before the Court, that the judge
should | ook at the prelimnary hearing, | thought
that it would be a relevant consideration or
circumstance that this witness had given testinony
under oath at that prelimnary hearing. | n ot her
words, this evidence "I don't remenmber" was not
sonmet hing that just happened at trial.

Woul d you -- let me throw an example. Would you
equate then that type of evidence at the

prelim nary hearing -- for exanmple, if on May
25th, 1969 Nichol John had given a sworn statement
saying | don't remember anything that happened
after David left the car, that type of -- would

t hat be an anal ogy there where --

That would certainly -- yes, and that would be a
rel evant consideration in ny view that should be,
shoul d have been placed before the trial judge in
t he absence of the jury, because in this

particular case |I've already told you, | think it
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woul d be very hazardous to start cross-exam ning
in the presence of the jury about a polygraph
oper at or .

Ri ght .

Whet her he took the -- whether he adm nistered the
test or not.

Ri ght . Let's just talk about, and you had
mentioned, and we'll go through this when we | ook
at the actual questioning that took place and the
judge's involvenent, but you have told us that it
was your observation and, you believed, possibly
or likely the jury's observation as well, that the
judge -- that the judge was of the view that

Ni chol John was hol ding back and that that's why
she was not repeating the contents of her
statements and saying more, that she was trying to
hol d back, and | appreciate these were your
observations, but | think you said a reasonable
bystander m ght take that view that she was trying
to help David in holding back information.

If you would have been given an
opportunity in the voir dire contenplated by the
Court of Appeal regarding the circunmstances of the
taking of the statement, would that have given you

an opportunity to try to persuade the judge that
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he m ght be wrong on that view and that there are
ot her circunmstances that m ght explain why a

wi tness would give a sworn statenment saying she

wi t nessed a nurder, but then |ater said she
couldn't recall; in other words, sonething nore
favourable to M. Ml gaard's position?

Yes, and | should just say this, that if the Crown

declined to call the witnesses as to the

circunstances, then as a defence counsel | would
have had to make a decision whether or not | would
call them even though, in effect, | would be going

into the opposing canmp, but that's something that
we never reached, but | think the judgnment of the
Court of Appeal certainly contenplated situations
where defence counsel m ght well call w tnesses on
this issue, but in npst cases, when a statenment is
t aken, basically you just have police witnesses
around, but suppose the boy's -- this girl's

mot her or father had been present when the
statement was being taken, one m ght well decide
to call the parent or parents if the Crown did not
do so, but | still think that at the end of the
day this is the type of situation where the burden
is on the Crown to call evidence of the

circumstances of the taking of the statenment.
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Based upon your dealings with M. Caldwell, and in
particul ar based upon the fact that he brought in
| nspector Roberts both for the prelimnary hearing
and the trial at your request, what is your sense
as to, if you would have gone and asked him if
this procedure had been enployed, to say would you
pl ease call Inspector Roberts and M. Mackie and
ot hers who may have been invol ved?

Frankly, 1 think that if the ruling had gone the
way it could have gone on the basis of our joint
subm ssion, that there should be a voir dire, |
think in all Iikelihood he would have called him
to give evidence on the voir dire.

And so again -- and if he didn't, | know we're
specul ating, but if he didn't, for exanple, cal

| nspect or Roberts, you would have the right to
call him?

Yes.

And | suppose you would |lose the right to
cross-exam ne him as opposed to exam ne him but
you would get to question himin the absence of
the jury?

That's right.

And let's just talk again about what approach you

m ght take with these witnesses if the jury were
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not present. We've talked about Nichol John a
little bit. | think you said you would be, be

prepared to go into areas that you m ght not if
the jury were present; is that fair?

That's correct.

For example, in front of the jury you m ght not
want to be too hard on her, is that fair, you
woul dn't want the jury to think you were being
mean to her, things of that nature?

| think that's a fair assessnent.

In the absence of the jury m ght you consider
taking a harder approach with her to try to get to
the truth?

Yes, and also, and in the course of that probing,
what M. Roberts had told her, all this type of
background.

Now, let's just talk about the risk that you

t al ked about before in exam ning Nichol John in
the presence of the jury, and there's a couple of
things | think you've told us, number one, you
woul d be worried that she m ght turn on you and
adopt the statement and say, okay, sorry, | do
remember, | did witness the nurder, that would be
one scenario. The second scenario we talked

about, the concern would be is how do you
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challenge the credibility of that part of her
statement that she doesn't adopt; in other words,
if she doesn't adopt it, it's harder to chall enge.
Now, let's go back and deal with
both of those. The first one is the risk of her
turning on you. If in the course of this
proceeding, if it would have happened, can you
tell us what you m ght have done in the course of
that if she did in fact change her evidence in the
course of your cross-exam nation, would you be
left with any argunents to keep, to still keep the
statement and her evidence out of the jury, away
fromthe jury?
It would be very difficult. | think the trial
judge would have ruled that that was the answer,
but, you know, |I'm specul ating here.
Woul d you have available -- and | appreciate that
in argument to say that |ookit, this is so
unreliable because on the one hand you've given a
sworn statenment, then under oath at the prelim you
can't remenber, then at the trial you can't
remenber, then at the trial you do remember, |
take it it would give you sone --
Oh, | would have made that type of argunent.

t hi nk you've pointed to basically the, oh,
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probably the only argunment you could make under

t hose circunstances.

And then | suppose if she did adopt it, you would
then have the ability to cross-exam ne her on the
credibility of the statement, which |I think you
told us yesterday you, | think, and correct me if
" mwrong, | think you said you would have been
better off, your position would have been better
off if she had adopted it and all owed you to
cross-exam ne than how it ended up going in at
trial; is that correct?

Probably, yes.

So that's the one risk. The second one we talked
about is in the absence of the jury could you see
yourself cross-exam ning her on the basis of
saying lookit, this statenment that you supposedly
swore is so ridiculous I don't know how you could
have said it, and go through some of the things,
and how could you say you just witnessed a nurder,
or just realized you witnessed a nurder when you
tal ked to Inspector Roberts, that sounds pretty
foolish, things of that nature, is that something
t hat you would have --

Oh, yes, and that's why | nentioned a noment ago

you would want to know what M. Roberts had told
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her and then try to get the circumstances from him
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or other police officers under which he uttered
certain things to her.

Let's talk about M. Roberts. Assum ng you get
himthere in the absence of the jury and are
entitled to either cross-exam ne him or exam ne
him can you tell us what types of things you

woul d ask him or what areas you would cover or

what tact, and | appreciate this is -- you are
| ooki ng back and saying here's what | m ght have
done, but what types of things -- well, let nme
back up. | think in fairness, you considered his

position, you knew what he told you at the time,
you were suspicious of him If you were given an
opportunity to cross-examne himin the absence of
the jury, what would you have done?

Well, of course it would depend a great deal on

t he exam nation-in-chief testimny that he woul d

have given had M. Caldwell had called him

Ri ght .
But | would have of course probed some of the
areas that | mentioned to you yesterday, the types

of questions that he put to her, but what details
he told her and where did he get those details

from if he got any, and of course you've
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mentioned that there probably was a recordi ng of
some of these proceedings, and if one had access
to that recording that had been over -- had been
made, | don't know now what questions | would have
asked, but they would have been governed by sone
of that information that | gather you indicated
was probably available at the tine.

We've heard some evidence from M. Chartier, |
don't think from anybody el se, that he set up the
t ape.

| see.

But if that were available, then that's something,
if you learned of it in the course of the

exam nation, you would probe into; is that fair?
That's correct.

What about M. Mackie, he is the officer who took
the statenment. Wuld you exam ne hinm?

Well, | certainly would examne him Of course,
if he was involved in overhearing any of the

di scussi ons between M. Roberts and M ss John or
was aware, you know, of things |like that, then of
course | would ask him about it, and also ask him
about what M. Roberts had told him | n ot her
words, there may -- one would want to consi der

whet her there was a chain of informtion that was
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used in ultimately taking the statement.

What about the officers who dealt with Nichol John
on the day or two prior to her neeting with

| nspect or Roberts who drove her around and
interviewed her, would you seek to have those
officers called?

Well, it would -- ny view is that that would be
part of the circumstances that should be inquired
into and | would expect that that evidence would
be called, and | think if the ruling had gone on

t he basis of our joint subm ssion, | think M.

Cal dwel |l would likely have called it.

Woul d you go so far as to go back to March 11th,
69 and considered Inspector Riddell, who took the
very first statement from Nichol John, as a

wi t ness about that statement?

At this stage that's a little nore difficult for
me to answer. l'"minclined to think that one
could make a persuasive argument that that too was
relevant in light of the subsequent statenments.

I f Nichol John's statement of May 24th had not
been, if the jury had not been made aware of the
contents of that statement, and | appreciate that
the judge gave a direction that they weren't to

consi der the unadopted portions, can you give us
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an assessment of how significant that would have
been in the result, and |I'm not asking you to
guess what the jury m ght have done differently,
but can you tell us, as defence counsel, the
significance of the section 9(2) proceedi ngs and,
in particular, how it was handled and the fact
that the May 24th statement contents, the jury,
(a), became aware of them and (b), how it al

pl ayed out and the demeanour of Nichol John and
the judge with respect to how she was asked about
why she couldn't remember those things?

"' m not sure that | can give you an unbi ased
comment, but I'll do nmy best to apply the

obj ective bystander test that | mentioned to you.
"1l take both, your biased view and your

obj ective bystander.

You can have your cake and eat it too then.

know that my personal assessnment of it was that
this was a devastating turning point in al

i keli hood and using the objective bystander test,
if I may use that term | think that the reference
to that particular statement in some of the
contents, crucial contents, in |light of the
testinony of M. W I son, probably marked a turning

point in the proceedings.
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Now, I'mtrying to ook at it
objectively when | apply this test, but | think,
| ooki ng back and trying to capture the atnosphere,
| have made a fair assessment. Others m ght take
a different view, but from being there, that is
the way | would answer the two |imbs of your
gquesti on.
If we can just go a bit further, and once we go
t hrough and see what happened, 1'll ask you the
guesti on again about your observations about how
it unfolded and how that may have i npacted the
jury. Let's go back, and let me put it to you
this way, if the statement -- if the Court had
ruled that the previous statenment could not be
used to cross-exam ne Nichol John, so in other
words, all that the jury heard was her evidence
that we net a | ady, asked for directions, got
stuck, then went to the Trav-a-leer -- that David
and Ron left, then went to the Trav-a-|eer, and
there was no evidence whatsoever regarding
portions of her statement that she did not adopt,
| take it you would have an argunment to say, well,
| ookit, jury, the two people in the car with M.
M | gaard, surely if Ron W /I son saw and heard al

t hese things and claimed that Nichol was
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hysterical and, etcetera, and Nichol John says
not hi ng of the sort, would that underm ne Ron

W lson's credibility?

Yes, | think it would underm ne his credibility
and consi derably weaken the prosecution's case.
And so conversely, did the fact that her statement
did get in front of the jury in the manner that it
did, and again we'll talk about that demeanour, in
your view did that enhance the credibility of Ron
W Il son's evidence in your view?

| think it probably did.

So in addition to -- let's just talk about the
damagi ng i mpact of Nichol John's, | think you said
a devastating turning point with respect to not
only the fact that the jury heard the statenent,
but the circumstances, is it fair to say that in
addition to her evidence and how it went in
hurting David's case, in addition it may have

bol stered other evidence that may have been
unreliable?

Yes, and | think in the consideration or
observations | made, | should have made it clear

t hat part of my assessment involved her demeanour
as others likely perceived it in the courtroom

Ri ght, and we'll go through that.
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Yes.
MR. HODSON: This is probably an
appropriate spot to break, M. Comm ssioner.
(Adj ourned at 10:24 a.m)
(Reconvened at 10:48 a.m)
BY MR. HODSON:

M. Tallis, I now want to go, | think we've spent
some time | ooking at what the Court of Appeal said
shoul d have happened with respect to the 9(2)
proceedi ngs. | now want to go back to the
transcri pt and wal k through what did happen, and |
want to keep two things in mnd that | wll ask
you about, one is | would |ike your, you to tel
us your recollections of, to give us sone idea of
t he atmosphere in the courtroom based on your
recol |l ection, how you perceived it, whether it was
your own view or a reasonable bystander's view,
and secondly, 1'll ask you fromtime to time to
comment on what you m ght have done if the jury
had not been present, so if we can go back to
00 --

Actually, before |I do that,
M . Fox has provided me with a reference about
Chi ef Justice Bence referring to his coll eagues,

003128 is the page nunber. Actually, maybe it

S
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at the top, maybe just go up to the top. Yeah,
here's where he says:
"- the point hasn't come up before ne,
it's been discussed anongst ny
coll eagues and it was felt that | should
be or the presiding judge should inquire
with respect to the application
Et cetera. So again | think that's the reference
that in this case Chief Justice Bence may have in
fact talked to some of his colleagues; is that
your understandi ng?
That's the comment that | had in mnd when | spoke
to you earlier during the course of ny testinony.
Ri ght . Okay. If we can go back to page 003143,
and | think just again I'lIl restate it, under
section 9(2) it's really a two step process. 9(2)
is the cross-exam nation regarding the previous
statement to prove that the statement was given

and the circunstances and what's contenpl ated then

is the judge then says yes, | will admt the
statement, or | will then rule on the adversity of
the witness and I will allow a nmuch fuller

cross-exam nation, so here's where he starts, and
if we can go to page 003145, and we went through

this before, M. Tallis, with both Ni chol John and
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M. Caldwell, so I won't cover all of the
gquesti ons and answers. Here's cross-exam nati on

by M. Caldwell and tal king about the statement:
"Q And did you have the opportunity - who
did the writing, by the way?
A Sergeant Mackie did."
And:
"Q And did you have the opportunity to read
it over?
Yes | did.
And did you read it over?
Yes.
And did you sign it in due course?

| think so.

o >» O » O >

Now, M ss John ..."
And | want to pause here because here he's asking
her the questions did you sign it, | think so,
and the Court says:

"Q ... well, you would know whet her you

signed it or not?

A Yah, | believe | did, yah."
Are you able to tell us whether again your -- and
maybe just generally through this part, what was
your observations about Chief Justice Bence and

his demeanour towards M ss John?
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A Well, at that stage it was certainly one of
skepticismas | said to you earlier.
Q And would this --
A Skepticism with respect to the answers.
Q And would this be an example of that?
A Yes.
Q If we can go over the page, 003147, | don't think

there's any reference here about the meeting with
| nspector Roberts, at least to this point, and

t hen asked about nmeeting with Detective Macki e,
just to two of us, and where it was | ocated.

And then go to page 003148, and
he actually shows the statement and the judge then
i ntervenes and says:

"May | suggest that you ask about the
signatures.”
And then to the next page, M. Caldwell goes
t hrough every page and she confirns her
signature, and then the next page:
"Q And | ask you now whet her or not you
made that statement?
A | did."
And then M. Caldwell asks her to read it. And
if we can go to the next page. So he's asked

M ss John to read it to herself silently and then
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he says:
"Q Are pages 3, 4 and 5 true?"
And pages 3, 4 and 5 of the statement are
essentially the incrimnating parts, or at | east
the parts that descri be observing David M| gaard
in the alley, grabbing the girl, stabbing her and
t hi ngs of that nature and the purse in the
gar bage can, those are contained on pages 3, 4
and 5. She answers:
"A | don't know."
The judge says:
"Q \What do you mean you don't know? You
signed them?
A Yah, | know I did but I don't know -
don't remenber saying that.
Q You signed the pages each one at the
bottom of the page?
Yes.
Q And you gave a detailed statement with
respect to what you said had taken
pl ace, didn't you?
Yes.
Q Now, having read it - having read it,
does that refresh your menory

sufficiently that you can now tell this
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Court what happened on January the 31st?
A No it doesn't; | don't remenber saying
t hat . "
And again, do you have anything else to add
regardi ng Chief Justice Bence and his demeanour
with respect to the witness other than what
you've told us? Wuld this be -- fall into that
cat egory of skepticisn®?
| think it would be a sterner type of skepticism
at this point, if | my use that term
And | guess the first question, you know:
"Q "What do you nmean you don't know? You
signed them?"
Was he upset, was it your observation that he was
upset with her?
Yes, | believe so.
Then at the end of that M. Caldwell says:
"Now, My Lord, if your Lordship pleases,
with that question | am ending ny
cross-exam nation of this witness and
| ' m going to next ask Your Lordship for
the ruling as to adversity. | suppose,
My Lord, ought this statement ... just
be marked for identification?"

And then just at this point, if we go back to
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what we | ooked at early, | think what the Court
of Appeal said, is that before the section 9(2)
process is conplete, that you should be given an
opportunity to cross-exam ne, actually in the
absence of the jury?

Yes.

But that you should be entitled to cross-exam ne
with respect to giving the statement and the

ci rcumst ances; correct?

Yes.

Before the judge rules --

Yes.

-- on the adversity. So here M. Caldwell says
am done. The judge says:

"Q You recall giving the statement to
Detective Sergeant Mackie; you've
already admtted that?

A Yes | do."

And then the next page, this is again the

judge -- actually, | think this is -- actually,
"' m not sure. If we can just go back to the
previ ous page. This in fact, this my be M.
Cal dwell, I may have m sread that. Then to the
next page, it goes through the giving of the

statement that was read over to you, and then if
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you can scroll down:

"Did you have any discussions about

this

statement with anybody outside of the

police officers afterwards?
No .
Af t er war ds?

Afterwards with what ?

o » O >

had sai d?
A Are you tal king about M. Caldwell -

including M. Caldwell?"

Wth anybody afterwards as to what you

And from that answer, |'m sorry, | believe this

to be the judge.
Yes, that's the way | read it, and | recall t

type of question being asked.

hat

Right. So I think if we just, sorry, go back to

t he previous page, | think M. Caldwell is done,

he says -- he asks -- he says, |I'm ending ny
cross-exam nation, and | think from here on i

j udge who questions about the giving of the

s the

statement, and then the next page, and the judge

says:
"Q And you renmenber quite clearly that it
was read over to you?
A Yes.
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Q You remember quite clearly that you
signed every page?
Yes.

Q Well, can you tell me why you can't
remember what you said on that occasion?
| don't know.

Q Did you have any discussions about this

statement with anybody outside of the

police officers afterwards?

No.

Af t erwar ds?

Afterwards with what ?

o >» O >

Wth anybody afterwards as to what you
had sai d?
A Are you tal king about M. Caldwell -

including M. Caldwell?

No, no; | mean anybody el se?
A No. "
Woul d that be the exchange? | think you

mentioned earlier about the fact that you
inferred that Chief Justice Bence thought someone

maybe got to Nichol John, someone from David

M | gaard's camp, if | can call it that; is that
right?
Yes, and | think that's the area that | was
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alluding to when | nmentioned that to you, but of
course this is much nore specific than the general
statenment | made.

And this part that | read to you, was it your
perception at the time that he was trying to
ascertain or inquiring as to whether or not
someone on behalf of David M| gaard, either you or
ot hers, got to Nichol John and influenced her to

change her evidence from her statement and not

rememober ?
Yes, that's the way | interpreted it.
And again, I'm not asking you to |look into the

m nds of the jurors, but was it a concern of yours
that the jury m ght have had that view as well?
Yes, and | think | did ny best to try to renmpve

t hat suggestion or mnimze the effect of the
gquesti on.

And so again the fact that this type of question
bei ng asked in the presence of the jury as opposed
to in the absence of the jury as contenpl ated by

t he Court of Appeal, did you find that to be
prejudicial?

"' m sure |I'm not being unbiased when | say this,
but | certainly did.

And then once Chief Justice Bence is done, he
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says:
"I am declaring this witness to be
adverse in the sense that she is hostile
within the meaning of "hostility" as
referred to in the decision "
Etcetera, and the statement is marked. Now, | et
me pause there. You did not have an opportunity
to cross-exam ne her on that before he made that
ruling did you?
No. The ruling was made then and there.
In the presence of the jury?
Yes.
And so | take it when we | ook back at what the
Court of Appeal said, in addition to having the
jury excluded you were supposed to have the

opportunity to cross-exam ne her before he made

that ruling; correct?

Yes.
Now, | suppose, did you give any thought at that
time to rising and asking to -- or was the horse

out of the barn?

|*"msure | did, but given the fact that it was in
the presence of the jury, | had to make a judgnent
call on that because at that stage you are still

t hi nki ng of what the jury, you know, how the jury
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m ght be charged | ater on.

So then M. Cal dwell goes on and now asks, seeks
to cross-examne the witness on the statenment and
asks for | eave under section 9(1) to prove that
the witness at another time made a statenment
inconsistent with her present testinmony. S0 now
he's asking to cross-exam ne her as a hostile

wi tness using this previous statement; correct?

Yes.
And the judge says very well, which presumably is
the |l eave that M. Caldwell is seeking and then he

carries on to cross-exam ne her.

If we can then go to the next
page, and then what we have seen, and we've been
through this, is that basically M. Cal dwell goes
t hrough the entirety of the statement and asks
questions, did you tell Detective Sergeant Mackie
the followi ng, and in some cases she said yes.

"Q You remenber telling himthat?

A Yes.

Q And was that true?

A Yes."
That's an exanpl e. And then on the next page,
and we're talking -- this is about stopping --

actually, go back a page, |I'm sorry, about
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stopping the woman for directions, and she says
yes, that was true, and | told Detective Mackie.
Scroll down. And here the judge says:

"Q You distinctly remenmber saying that?

A Yes, | remenmber saying that."

Then scroll down, and this is the comment about
of fered her a ride and the comment the stupid
bitch.

"Q Did you tell Sergeant Mackie that?

A Not all of it. | don't remember
saying part of it."

And then the judge:

"Q You said you didn't say it - did you say
it?

A The first part | said but | don't
remember saying the |last part here.

Q Well just a mnute - that's the kind of
thing | suggest you m ght not easily
forget - the expression "Stupid Bitch"?
| don't remenmber him saying anything.

Q Well, do you renmember telling Sergeant
Macki e that ?

A No.

Q You' re suggesting that he wrote it in

t hen?
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A | don't remenber saying it.
Wuld it be fair to characterize that as a testy
exchange between the judge and M ss John?

Testy m ght be too strong a word, but it was
certainly in the formof an interrogation in stern
terns.

And again, was it your perception that the judge
was skeptical of Nichol John's explanation that
she could only renmember saying part of it?

Yes. | think I would put it this way, by this
stage the indication was that there was a high
degree of skepticism

Ckay. If we can then go to the next page, we

then tal k about the statenment, about Ron and David
| eavi ng.

"Q "Do you remenmber telling himthat?"

Yes. Was it true? And then the judge says:

"Q So he did go back in the direction of

the girl?"
And this is referring to David when they left the
car for help.

"A Yes."

And he says:
"Q Yesterday you told us you couldn't

remenber ?
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| said that
Q You said that one went |eft and the
ot her
A . . one went right. And the girl was
comng from. ."
And the judge says:
". . Alright. Go on."
And then the next page --
COWMM SSI ONER MacCALLUM: What page was
t hat, please?
BY MR. HODSON:
' m sorry, the doc IDis 003157.

And then here we get the next
page, and this is the part where M. Cal dwell
reads to her about the part of the statement where
she says that she saw David get ahold of the same
girl he spoke to a m nute before, grab her purse,
it says:

"Q Did you tell Sergeant Mackie those
t hi ngs?
A | don't remenmber."
And then the judge:
"Q Do you remenber any part of it?
No.

Q Are you saying you didn't tell Sergeant

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24446

Macki e that ?

A ' m saying | don't remenber if | did
or if | didn't.

Q Well, if you did see the accused grab
the purse it's something you would have
remembered, isn't it? Isn't it?

W t ness?
| don't know.
Take a drink of water and stop crying.

A If I could tell you what happened |'d
telling you. | don't remember. I
can't remember."

Let me pause there. Do you remember that
exchange, M. Tallis?

Yes, | do.

Can you tell us what your observations were of
your perceptions of the judge's denmeanour and as

well Nichol John's demeanour ?

Well, fromthis particular part of the transcript
it's clear that she was crying, and the -- I'm
trying to use words to describe it. | think I can

fairly describe this as a stern adnonition by the
judge and |'ve thought about and it's probably,
al t hough maybe nmy words don't express it well,

somewhat |ike the adnonition of a stern father.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24447
Whet her that assists you or not, | don't know, but
that's what | feel is a fair way of expressing it.

| think you used the term testy exchange earlier
with respect to the matter and | think testy is
probably, conveys a different meaning than the one
' m conveyi ng.

And what about Nichol John at this time, other
than the part that she's crying, what was your
sense of, | guess her credibility, or what did you
observe her for and how do you think a jury m ght
have, or a reasonable bystander m ght have vi ewed
what was happening to her?

| think that a reasonable bystander or objective
bystander, and | think the judge and quite |ikely
the jury thought that her demeanour was such that
she was deliberately hol ding back.

And when you say hol ding back, what she woul d be
hol di ng back would be the contents of her
statement ?

Yes. In other words, putting it another way, |
could see people feeling that this was not an
honest "1 don't remenber".

Okay. And would it be fair to say that if they
believed that it was not an honest "I don't

remenber”, that the only alternative available to

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24448

the jury to consider for what she m ght remember
woul d be in her May 24th statenment?

Yes, | think that's a fair assessment, M. Hodson.
And 1'll come back to that a bit |ater. If we can
just finish up here:

"Q The point is this. You told Sergeant
Macki e on March the 22nd according to
this statement."”

And | think he's got the month wrong.
"Now are you saying you did tel
Sergeant Mackie or you didn't tell him?
| don't know if | did.

Q Did you see Dave have ahold of the girl?
Did you see Dave have ahold of the girl?

A | don't remember anything. My mnd is
a bl ank. Nobody under st ands. Nobody
wants to believe ne.

Q You renmember the other things, don't
you?

A Yes | do."

And then the judge says "go ahead".

Then M. Cal dwell goes
t hrough -- if we can then scroll down -- the
statement where she said that Dave reached into

one of his pockets.
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"Q Did you tell Mackie that?

A | don't remenber."”
Et cetera. Now, | take it as well, M. Tallis,
that it would appear from going through this t
she remembers parts of her statement; in other
words, she has a recollection of observing thi
that are in her statenment that she says yes, |
remenber that, for exanple, stopping the woman
for directions, | remember that and | remenber
telling M. Mackie that, but that the parts th
are very incrimnating, it's only those parts
where she says | don't renmenber that and | don
remenber telling M. Mackie that?
Yes.
And putting aside any reasons for that, would
be fair to say that, again the objective

bystander, that that m ght be suspicious, that

hat

ngs

at

"t

it

a

wi tness would remenber only parts of the statement

clearly but not others; is that fair?
Yes. | think that the way it unfolded, this c
convey, and probably did, the notion of a

sel ective menory the way it was com ng out.

ould

And the suggestion m ght be why do you only forget

t hose parts that are damaging to your friend,

type of thing?
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Yes, and | think that's what undoubtedly gave
rise, at least in my mnd, to the trial judge's
hi gh degree of skepticism
If we can go to the next page, please, and M.
Cal dwel | , and again they've gone through the
incrimnating parts which she says she didn't
remember, M. Caldwell says:

"Q Now, Mss John, | put it to you that

that is something that you absolutely

woul d never forget if you saw that

happen?
A As far as |'m concerned | don't know
what happened. | don't even know if |

was on that trip or not.
Do you remenber that exchange at all?
No, | don't specifically, but it's clear to ne
that it took place.
And then the judge says:

"Q Well, you've already given evidence that
you were on the trip - very extensively
yest erday. Have you forgotten since
yesterday that you told us you were on
the trip."

And again, I'mnot sure if that's a sarcastic or

rhetorical question, do you recall this exchange,
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and the answer is:

"A I f you just stop and think how nmuch this

bothered me - |'m beginning to wonder if

| even did it or not."

Do you recall that?

No, | don't recall that specifically, but I'm sure

t hat, you know, that took place as recorded.

COWMM SSI ONER MacCALLUM: That page number

was what, please?

MR. HODSON: That page is 003160.

COWM SSI ONER Mac CALLUM: " m sorry, 1607

BY MR. HODSON:

160, yes. And what about the conment where she
says, "lI'm beginning to wonder if | even did it or
not," and I'"'mnot clear, it's hard to tell from
the transcript whether that was said in
seriousness or whether it was trying to explain

t hat --

It's difficult for me to say now.

Okay. If we can then go ahead to 003162. So

we' ve gone through, and | haven't touched on them
all, but basically M. Caldwell went through those

incrimnating parts of the statement, pages 3, 4

and 5, and she said she didn't remenmber them,

did she remember telling M. Mackie, and then
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gets to the conpact and reads to her the statenent
where she says she saw the conpact, and then the
next page, M. Caldwell asks:
"Q Did you tell Mackie those things?
Yes | did.
Q And do you remenmber telling Sergeant
Macki e those things?
A Yes.
Q And are those things true?
A Yes. "
And the judge says:
"Q Howis it you can renmember that?

A | don't know. If | had a solution for

And the judge:

"Alright - go ahead."”
Again, would that fall into the same category
we' ve tal ked about as far as the perception you
had of both -- of the judge's demeanour towards
the witness?
Yeah. | would say also indicative of his
assessnment of the w tness.
I n other words, how can you renmember that detail
when you didn't remenber the others?

Yes.
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Now to page 003164 and | think M. Caldwell is
finishing up here and he says:

"Q So that your position today is, as |
under stand you, that you don't know
whet her you saw Dave in the alley with
the same girl that he had spoken to
shortly before for directions?

No | don't.

Q Al right; and you don't know whet her you

saw him grab her purse . . 2"
And then the judge:

"Excuse nme a mnute, just a mnute -"
And then says to the w tness:

"It's very easy for you to stop crying

because you've done it several times

when you were asked a question with

whi ch you woul d agree - so would you

pl ease stop crying."
Do you have a recollection of that exchange?
Yes, | remenmber that, and | would characterize
that in ny recollection as a very stern
admonition, and | think maybe |I'm even erring on
the side of modesty when | use that term
And again, it appears to be along the lines of how

can you remenber sonme things, not the others and
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here how come you only cry on the questions that

you don't remember?

Yes, that's what | was trying to capture when |

used the term selective menory.

Right. Then if we can go to the next page, and

M. Caldwell finishes up. No, sorry, just a sec.

478, the previous page, M. Caldwell finishes, and

then the next page the judge then asks sonme

questions, | think asking about WIson's evidence.
"Q ... when WIson returned to the car were

you crying?

A | don't know.

Q Were you hysterical ?

A | don't know.

Q Were you hysterical and crying at the
time during the early hours of that
mor ni ng?

A No, not as far as | can remember."”

'"Did you notice any blood? No. Did you notice

some on the trousers? No.'

"Q Do you know why the accused and W I son
changed their clothes?

A Yes | do.

VWhat was the reason?

A Ron had - acid was eating through his
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pants; and Dave's pants were ripped.”

And then if we can go to the next page, and this

is where M. Caldwell says:
"And that is, having made the ruling, W
Lord, to ask Your Lordship for |leave to
prove that the wi tness made at anot her
time a statement inconsistent with her
present testimny; and what | propose of
course is calling Sergeant Mackie to
deal with parts of that document which
is P.31 for identification. That's what
| would ask Your Lordship and | of
course will abide by your ruling."

And it would appear here that M. Caldwell, again

goi ng back to 9(2) and 9(1), is | ooking at

calling M. Mackie as part of the process to

prove the statement, he being the fellow who took

the statement, and the Court says no, and |

believe, |I think the judge has already rul ed that

it's proven.

Yes.

He already ruled before that it was proven --

Yes.

-- based on her statenment and before you

cross-exam ned. Is that a correct read of that?
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Yes, that's the way | read it.

And scroll down, you say:
"My Lord, if I may, | feel duty-bound to
interject here if Your Lordship is going
to give the direction which |I anticipate
your Lordship is going to give. | think
it only proper to observe that in ny
subm ssion to Your Lordship the witness
shoul d be out of the courtroom when you
give that direction, because | haven't
even started my cross-exam nation."

And | think at this point the judge is going to

give the direction to the jury to not consider

t hose parts of Nichol John's statement that she

didn't adopt; is that correct?

Yes, | believe this is the sequence of it.

And then to the next page. So this is all before

you've had a chance to cross-exam ne; correct?

Yes.

The judge then says:
"... that except where the witness has
admtted the truth of any particul ar
part of the statement that the contents
of the prior statement - the contents of

t hat statenment which has been referred
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to - are not to be taken as evidence of
the truth of the statements contained
therein. They are not to be taken as
evidence of the truth of the statements
contained therein. They nmerely serve to
test the credibility of the w tness.

want to make that quite plain now.

will repeat nmy directions when | come to
address you later in nmy charge "

And then called the witness back in, and then you
say there's a point | wish to make.

Now, did you have concerns
about the fact that, and | think just in
fairness, the next part, which we'll go to, |
t hink you go back to the judge and say |ookit, |
don't think you did a good enough job in that
direction to the jury, | want you to go further.
But again, did you have any concerns at this tine
t hat you had not even cross-examned this witness
and the judge was going to give a direction to
the jury about the use of the statenent?

| don't recall one way or the other on that now at

this stage. | may well have, but | certainly
wanted a strong direction on this point. \hether
it was at this stage or not | don't remenmber,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24458
but - -
| want to --
That's the best | can do to assist you.
| raised this point a bit earlier, but | just want
to come back to this, this notion of utilizing a

previous inconsistent statement to chall enge the
credibility of a witness, which is the process we
went through, and certainly in cases where a
witness mght in an earlier statement say | saw
Bob do something and in his second, evidence at
trial saying | saw John do it, certainly there
it's easy to see how you m ght take the previous
inconsi stent statement and say |ookit, don't
believe the witness when she says John did it
because earlier she said Bob did it.

Yes.

And so that's pretty straightforward. \Where you
have a situation as here where Nichol John is
basically saying |I don't recall -- now, some m ght
debate, and I m ght debate, whether or not a
previous statenment that has a recollection is

i nconsistent with that, but let's assume for the
moment it is. If the objective of using the
earlier recollection of that statement in

chall enging the credibility of the witness and
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chall enging the credibility of the statement "I

don't recall", is it fair to say that if you are
successful in that and the jury says okay, | don't
believe her when she says "I don't recall™, that
the jury then will have to -- saying, okay, she

must recall sonmething, that the only other

avail abl e recollection before themis the earlier
statement which, (a), they are supposed to ignore
the truth of it and only use it to challenge the
credibility, are they not put in the position of
basically accepting the earlier unproven statenment
as the recollection? 1'mnot sure if |'ve stated
it that way, and again, is that not the effect of
what happened here?

Yes, | think generally speaking that is, and of
course as you, | think, illustrated, conposed some
very practical difficulties.

And | suppose the first one is that the, if | can
call it, the substituted recollection, being the
earlier one that they are not supposed to accept,
if that beconmes the -- if they say yes, | don't
bel i eve her when she says | don't recall, she
recalls something, it must be this, (a), you are
precluded from the opportunity of challenging the

credibility of that, aren't you, the substance of
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the earlier statement?

Yes.

Because you can't cross-exam ne a w tness about
somet hi ng she says | don't renenber --

That's right.

-- seeing or saying.

Yeah.
We may come back to that point. If we could go to
t he next page, 003169, | think, M. Tallis, here

you are saying that you don't think the judge's
direction was sufficient, it should go further:
“... and make it abundantly clear in
| anguage which the jury will understand
t hat those statements are not evidence

agai nst the excused

Et cetera. Now, let's just pause there, because
the judge did not only here go back and give a
direction, but gave a direction to the jury at
the end that said please disregard those parts of
the statement which he didn't adopt.

Now, in a general sense,
M. Tallis, if the jury hears something and then
are told by the Court or by the judge |ookit, you

have to disregard that, would it be fair to say

that it may be difficult for jurors to take out
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of their mnd something that they've heard?

Woul d that be a concern of defence counsel, that
notw t hstanding the direction, you never know
how, what a juror has heard m ght i nmpact their
thinking; is that fair?

Yes.

And so that's always a risk when they've heard
somet hing |ike that. If we go a bit further, and
back to the question that | just asked you, that
where they are being asked to find that Nichol
John is not credi ble when she says "I don't
recall” and they have this piece of evidence that
they are not supposed to consider and they are
trying to figure out, okay, well, we don't believe
her, can we try and figure out what maybe she did
recall and see, again, would you agree that once
again there would be a concern that the jurors

m ght, even nore so in that case, consider

somet hing that they are not supposed to consider?
| think the potential is there because that's a
very difficult concept at the best of times, |

t hink, to get across.

And if we can scroll down, |'m not sure where this
fits in, but I think I have to read it because you
say here:
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"Well, Courts of Appeal have been wrong
too, My Lord."
And then you go on --
That was prophetic.
"' m not even going to touch that. But | think
what you are saying is Chief Justice Bence had
tal ked about, | think what he was saying is
| ookit, | used the direction approved by the
Court, the Court of Appeal, and then you go
further, and if we can go to the next page, |
won't read it, | just highlight it because this is
part of the record, but again, you go on to urge
the judge to be nore specific in the direction to
the jury at this point.

And then to page 003172, and
think, in effect, what you are saying, if | can
sumit up, M. Tallis, what you were saying to him
was you may have given the |legal direction to the
jury, but | want you to put it in |layperson's
terms, not legal terms so that the jury
understands it | think is what --

Yes, you understand what | was saying, or trying
to say at that time.
And so here then the judge comes back and gives

anot her charge, what he says is:
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the warning | gave you a few
m nutes ago is a proper one and a
correct one but | wish to put it another
way
And:
" the only evidence which can be
consi dered as being against the accused
are statenments which she has accepted
under oath in the witness box as being
the truth, and that any statement which
she has not admtted as being the truth
are not evidence against the accused.”
Then we go down to the bottom this is where you
start your cross-exam nation.
Now, at this point, and,
M. Tallis, if we conpare the position you are in
right here at this point in the trial where Chief
Justice Bence has already allowed M. Caldwell to
cross-exam ne on the statement in the presence of
the jury, he's already concluded that the
statement was voluntary and that the
circumstances are such that he should allow it to
go in, he has declared her hostile and he has
allowed M. Caldwell to cross-exam ne her as a

hostile witness, if you conpare that, before you
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get up to ask any questions with what the Court

of Appeal said should have happened, it may be
stating the obvious, but would it be fair to say

t hat you were put in a far worse position at

trial than you should have been?

| think that's an objective assessnment of the

si tuation.

And then as far as your approach to M ss John at
this point, can you tell us, and again |I'Il go

t hrough this with you and it may become evi dent,
but can you shed any |ight on what concerns you
woul d have had at this point as to where you could
go with this witness in |ight of what just
happened?

|"msure that | felt that | had to be very
cautious in light of the way matters had unfol ded.
Did you think you could rehabilitate this w tness?
Well, she wasn't ny witness to begin with, but --
SO --

Sorry, that's maybe the wrong word.

Yes. In the strict sense of the word, it wouldn't
be rehabilitating the wi tness. | thought | m ght
still be able to get some concessions from her on
certain things, but | knew that | had to tread a

very cautious path the way things had unfol ded.
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|f she had suddenly come across as very
co-operative with me, that would have just, |
t hi nk, aggravated what was already a bad
situation, but | did recognize that | should try
to get what | could from her that would be of
assi stance to David.
Are you saying in effect that you wanted to get
some favourable evidence, but if you got evidence
t hat was too favourable, it m ght backfire and the
jury mght think that she was sinmply trying to
hel p you?
Yes, that's something you have to always consi der
in my view under these circumstances, and one of
the things | thought that | could erase was any
noti on that people representing or supporting
David had gotten to her, to use your term
And | think the first question that you asked her
was:
"Q M ss John, you have been asked a nunber
of questions here this norning and |
must ask you a few. First of all during
t he course of your questioning here you
were asked whether or not you had seen
anyone el se about this case apart from

the police and you mentioned M.
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Cal dwell - and this is no reflection on
M. Caldwell, as you know - you remember

his Lordship asking you a question about
t hat 2"
And then the judge says:
"You're tal king about exclusive of the
police and exclusive of any counsel."
Next page, you say:

"Q Now, you recall being here as a witness
at the prelimnary hearing?
Yes.

Q And at that particular time | believe
it's fair to say that you had already
met M. Cal dwel | ?

Yes.

Q And is it also accurate to say that the
first time you ever saw nme to hear ny
voi ce was when you were cross-exam ned
by me in the witness box there?

A Yes."

And again, would that be to address the point

t hat you just talked about?

Yes.

And is it fair to say that you wanted the jury to

know that you had not talked to this w tness
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prior, other than at the prelim nary hearing?

Yes, because | didn't want any such suggestion
visited upon Davi d.

And then as well you go through, the bottom you
ask prior to comng to the prelimyou saw the
police, you were brought up by the police, with ny
dad.

The next page, and then a number
of questions to show that she had spent a fair bit
of time with -- not a fair bit of time, but to the
extent that she was involved in this case, she was
dealing with the police and the Crown; is that
fair?

Yes.

And then the next page, just a couple of points.
Let me just pause here for a noment. Back on your
earlier point about how, | think you said you were
concerned that if she was too co-operative the
jury m ght view that as, and these aren't your

wor ds, but perhaps fueling the suspicion that
maybe she was hol di ng back to help David; is that
fair?

Yes. | felt one had to be cautious and try to
avoid creating that inpression, inadvertently of

course.
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And again if you were able to, I'"mjust trying to
think here, if you were able to get her to the
poi nt of lookit, |I now realize, | just, you know,
| made that stuff up in the statenment, or you got
somet hing so favourable in the sense that she
recanted the statenments, | take it that m ght be
viewed with some skepticism is that fair?
Yes.
Here's reference, 1'll just go through a few
gquestions here to identify what areas you were
dealing with her about, that she had testified
about being by the funeral home and you say:

"Q Well, was it a policeman that told you

it was a funeral home?

A Yes it was."
And then the next page, it |ooks as though,
M. Tallis, you were having her go through her
contact with the police and perhaps trying to
i nfer or suggest that sonme of the information in
her statement may have conme from the police; is
that fair?
Yes, or arisen fromthe contact during the course
of being driven around.
Then to 003177, it |ooks like you then get into

meeting at the Cavalier, and |I think you've told
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us at this point you would be |leery of having the
pol ygraph conme out; is that fair? | mean, she
didn't take the polygraph, but she met with --

No, but very concerned that no reference be made
to the pol ygraph operator.

And then you talk about being together with Ron
Wl son, and what woul d be the purpose of
establishing that she spent time with Ron W I son
bef ore she gave her statenment?

Well, to show that maybe sonme of it emanated from
hi s suggestions, or his comments.

Then to 003180, I'll go through this, but | want
to conmpare this to what you m ght have done if the
jury had been absent and this had been before she
had been declared hostile, etcetera. It says:

"Q During the course of this discussion
with this police officer whose name you
don't recall in the room at the Cavalier
Hotel, is it fair to say that this
di scussion took place before you were
with Mackie? |In other words, perhaps
you don't understand nme - you told ny
| earned friend about being with Mackie
on the 24th."

And so here it | ooks |like you are establishing
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t hat before she gave the statement to Mackie, she
was in a roomwth the police officer at the
Sheraton Cavalier discussing matters; is that --
Yes.
Were you concerned about going further on that
subj ect matter?
Yes, |'m sure | was treading cautiously.
And what would you -- again, what would you be
concerned about? Why would you not get into
some -- for example, | think you told us that you
woul d canvass with her and with Roberts if the
jury was not present. \Why would you not explore
t hese now?
Well, first of all, | wouldn't want any reference
to the polygraph operator to come out, and
secondly, one had to be as careful as possible not
to elicit too much hearsay that m ght be damagi ng.
Then on the next page you ask a question here, and
| think we have heard evidence, maybe it was even
in Inspector Roberts' Supreme Court evidence,
where | think he said that he showed the bl oody
dress to Nichol John, and here you ask the
gquesti on:

"Q | see; and do you recall now whether the

dress --
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And this is about the meeting with the man at the
Cavalier, | don't think you ever used his nanme, |
think he was referred to as the man, you say:
"Q | see; and do you recall now whether the
dress was held up having blood on it,
that is apparent bl ood stains?"
And the judge answered:

"She doesn't remenmber any dress.”
And then you say:

"Well, | just want to try and see

whet her or not that refreshes her

menory, My Lord."
And again, |I'm wondering on that, whether that
woul d be unusual, to have the judge answer the
guestion you put to M ss John?
Well, | think this points up what you raised
earlier, and that is if her responses quickly
appeared to be quite favourable to ny questions,
there m ght be an inference that she had held
back, but if she thought it was hel ping out David,
she woul d say something, and | think this, you
know, is a follow-up to the judge's skepticism
about the question of this nature in |ight of what
she had said and her demeanour earlier.

And again, would it be fair to say that when the
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judge answers the question before she does, saying
she doesn't remember any dress, that that m ght
af fect her subsequent answer?
Yes, and it mght -- | think probably the jury
woul d be watching the judge's assessment too of
t he situation.
And again, | take it the dress and the bl ood being
shown to her would be relevant to whether that
m ght be a circumstance that gave rise to the
statement, or m ght explain why the statement came
about; is that fair?
Yes.
And then if you can go to 003182, and at the
bottom you say:
"Q And is it fair to say that under oath at

that time --"
And you are talking to her about the knife she
identified and tal king about the knife bl ade,
keeping in mnd that the knife blade was found
under Gail Mller's body and the matching maroon
handl e was found in a back yard, and you say:

"Q ... at the prelimnary that my | earned
friend showed you a knife bl ade?
Yes.

Q And is it fair to say that under oath at
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that time you indicated to M. Cal dwell
t hat the bl ade of the maroon handl ed
knife that you saw in the car was | onger
t han the broken bl ade?
Yes.
Q Yes; and that is the actual knife bl ade
was | onger ?
A Yes.
Q And you're satisfied with that, are you?
A Yes. "
Now | et me just pause there. It would seem from
this answer that although she identified a
mar oon- handl ed paring knife on David M| gaard in
the car, she's saying the one she saw, the bl ade
was |longer; is that a fair reading of that?
Yes.
And that would be considered favourable evidence
from M. Ml gaard's perspective?
| thought so.
Were you concerned that the jury m ght view that
as hel ping, as being not credible and hel ping M.
M | gaard?
Well, | suppose there was that risk, but | thought
in some of these areas | could pursue them without

as great a risk as others.
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If we can go to 003185, and then you ask her about
the hunting knife, the bone-handl ed hunting knife
and engravings, etcetera, on it, and at that time
| think you've told us that you would have been
aware of the fact that a hunting knife, a
bone- handl ed hunting knife had been |ocated in the
alley where Gail MIller's body was?
Yes.
Woul d you have had concerns that that m ght be
tendered as evidence in light of what these
wi t nesses were saying?
| think that M. Caldwell indicated he wasn't
going to tender it.
If it had been tendered as an exhibit as being
found in the alley and possibly the murder weapon,
woul d you have pursued this line of questioning
with these wi tnesses?
It's hard for me to say at this tinme whether |
woul d have pursued it with her.
Okay. If we can go to 003195, | just wanted to
ask you here, and again this is your
Cross-exam nation, you say:

"Q Well now, apart from M. Mackie and a

man in the Cavalier Hotel were you

interviewed by any other police officers
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in Saskatoon?

A Not really."
And again, your reference -- |I'massumng that's
| nspect or Roberts?
Yes.
And woul d that be deliberate not to refer to him
by name?
Yes.
And again to 003198, | won't go through this, but
again you have simlar questions as you did with
Ron Wl son regarding Nichol John's use of LSD and
hal | uci nati ons, and the same question | had with
respect to M. W I son, would you be trying to
establish in the mnds of the jury that Nichol
John at the time, around the tinme she was
interviewed by the police had been using LSD and
had hal l uci nati ons and that maybe inferring that
some of what she put in her statement m ght be an
hal | uci nati on?
That's correct, sonmething that may have affected
her i magi nation.
And again, what you've told us with respect to
this issue when you were exam ning, or
cross-exam ning Ron Wlson, | think you said but

there was a risk, the flip side is that the jury
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m ght associate that drug use with David M| gaard,;
is that fair?
Yes.
And so it would apply to your questioning of
Ni chol John as well ?
That's correct.
And then again on 003204, you ask her.
"Q ... did you tell the man in the Cavalier

about taking LSD?

A Well, he asked us questions |ike that,
yes.

Q | see; and he's the only one that you
told?

A Well, there's one nore person.”

And then it goes on to say Raynmond Macki e. So
again this would be probing a bit about what

m ght have been discussed with M. Roberts?

Yes.

Actually, then at 003209, | think here you get to,
back to the Cavalier.

"Q ... you were told by a police officer
there - he was a man in plain clothes |
bel i eve?

A Yes. "

And then you ask her about the name and she says
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yes, Roberts, so it does come out at the end.
And then the next page, the
j udge says:

"Q Excuse me, | thought you told ne this

morni ng you didn't recall that?"
And she says:

"A | didn't say that; like M. Tallis said
that | didn't recall his name and | was
going to add that but he finished the
guestion too fast."

And then down at the bottom -- actually, we can
skip ahead to page 003214, and here, M. Tallis,
we get into questions relating to Nichol John's
stay at the Saskatoon City Police building on the
ni ght of May 23rd and | believe May 22nd, and
again you spend some time cross-exam ning her on
who took her where, etcetera, and we get to this
poi nt :

"Q And is it then that you were taken up to
the little roomthat you described to
His Lordship?"

And that's the room where | think she gave the
statement to Raynond Macki e. She says:

"A  Not right away.

Q ... where were you taken first?"
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And she says:

"A To the cells.™
And you say:

"Q Pardon?"
She says:

"A To the cells.™
And you say:

"Q To the cells - well were you under

arrest?
A No, | wasn't.
Q | see; were you put up in the cells?
A Yes."
Now, when | | ook at the prelimnary hearing

transcript --

| think you said "put up in the cells".

Or put in the cells.

Put in the cells.

' m sorry, "Were you put in the cells.”™ \When |

| ook at the prelimnary hearing transcript, and |
stand to be corrected, but | don't believe this
area came up at the prelimnary hearing, and |I'm
wondering, M. Tallis, if you are able to recal
whet her this information about Nichol John being
in the police cells, whether this would be the

first time you learned of it, at this point in the
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cross-exam nation, or whether you had been aware
of that prior?

| think I was aware of it prior, but | couldn't
tell you how it came about. At the prelimnary
hearing of course she didn't give the testinmony

t hat was expected and indicated she didn't
remember in crucial areas and so there wouldn't be
the same reason to go into it as there was at this
st age.

So it's -- | see. So at the prelimnary hearing
there would be no reason to question her about the
circumstances of giving the statement because the
statement didn't go in at the prelim nor did any
of the incrimnating contents?

That's right.

And | think you are telling us your menory is that

you woul d have been aware of that fact before the

trial?
|'m quite sure that | was.
Then if we can go to the next page, and -- |I'm

sorry, go right to the top.
"Q ... you weren't arrested for anything?
A No.
Q What cells were you put in?

A In the women's and then | didn't want
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to be in there so they put ne in the

little room where the matron stays.

Q | see; and you were in the charge
matron there?

No, | was there by nyself.

of

a

Q Oh, you were in the room - but they put

you in the cells first?"

"Q And how long were you in the cel

s?

A Only about two m nutes.

Q | see; and you conpl ai ned about that?

A Yes.

Q And then you were in the room where you
understand the matron stays?

Yes.
And is this the room just up near the
women's cells?

A Yes.

Q Just opposite the wonen's cells?

A Yes.

Q So that when a woman prisoner is in
there the matron has this roomto wait
in?

Yes.

Q And you were left in there for so

little time, were you?

Meyer CompuCourt Reporting

me

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980




Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 24481

A Yes."
Next page. Would you have been famliar with the
area of the police cells that she was tal king
about ?
| believe | was, but to describe them now I
couldn't, but --
At that time would you have been aware of what she
was tal ki ng about do you think?
Oh, vyes.
And then if we can scroll down -- and what woul d
be the purpose in probing in this area?
Well, she had given some damagi ng evi dence at
trial and even though there was a direction with
respect to other portions of the statement, these
were part of the circumstances of course that
woul d have been explored in much nmore detail if
one had had a voir dire, but at this stage that
wasn't going to happen, so | endeavoured to get
what ever | could to show that perhaps she felt she
was under significant pressure, and one of those
aspects to that potential pressure was the fact
t hat she was being held in the cells.
Now, if we pause there, if you were using the
procedure that the Court of Appeal said you should

have used, your objective in getting into that
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area, | think you told us, would be to try and
convince the judge that there are circunstances
relating to this statement which should cause you
not to allow it to be used in cross-exam nation;
correct?

That's correct, | thought that would support an
argunment that he ought to exercise his discretion
in our favour and not allow cross-exam nation on
t he statenment.

And what actually happened, | think by the tine

t hat you got to cross-exam ne Nichol John, the
statement had already been put before the jury;
correct?

That's correct.

So at this point, is it fair to say that putting
forward these circumstances, that it would be too
| ate to say judge, |look at these circumstances,
that statement, the circunstances of that
statement being given are unsafe, don't let it go
before the jury, it's too late for that; do you
agree?

That's right.

So the objective --

In a sense, this was an alternative path in the

hope that one could sal vage something fromthe

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24483

situation.

Now, let's just talk about, | guess in the eyes of
the jury, it mght be to say that |ookit, the
circunmstances that gave rise to this statement are
somewhat suspect; is that fair, therefore --

Yes.

Here m ght be an explanation as to why she woul d
give a statement that she doesn't now adopt?

And there's a subsidiary aspect to that as well.

| thought that evidence of this nature m ght cause
the trial judge to take a slightly different view
of the situation and perhaps that could be
reflected in the final charge or instructions to
the jury.

Did you consider that there m ght be a risk based
on what you had said earlier, that if the jury was
of the view and the judge was of the view that she
was hol ding back to help her friend, that somehow
this, the fact that she was in jail m ght have
been attributable to that fact; in other words,

t hat she wasn't cooperating with the police, so
she had to put her in jail, something of that
nature? WaAs that a consideration?

Oh, I"msure that | thought of that, but that on

bal ance | thought that if one was careful you
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could take a calculated risk in putting the
guestions of this nature, albeit in a rather
[imted fashion.
If we can then go ahead to 003219, you ask here:
"Q Well, when you were put in the cell on
the night of the 23rd did you conmpl ain?
A Not especially.™
And the judge:
"Q Well, did you conmplain at all?
A Well, something happened when |I was in
there so they had to bring a matron
t hat night."
The judge says:
"Q But you didn't conplain before you went
t here about the cell.
A No. "
The Court:
"The cell block I should say."
"Yes. "
And then you go on about the matron. Did you
have any sense of how the judge was viewing this
evi dence based on his questions or demeanour or
anyt hing of that nature?
Well, | think the question he put tended to

m ni m ze perhaps the atmsphere that | had
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established at |least to some extent.

And the next page, there's a reference here about

she called the matron, banged on the door.
"Q ... and was that matron Ms. Tetreault?
A | don't know what her name was."

Woul d you have talked to the matron to get

i nformation about that night?

| ve thought and thought about that because | know

you've asked me, and | can't recall whether |

talked to the matron or not. | " minclined of the
view that | may well have because | used the name
her e.

And again, there's some further questions that
we' ve gone through with other witnesses, just
further exploring the point.

If we can go to 003224, and you

ask:

"Q Is it fair to say that at that
particular time you didn't know how | ong
you were going to be kept at the
station?

A No, | didn't."

And t hen:

"Q Well now, were you getting - let's put

it this way - were you still unhappy
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about being kept there?
Yes | was.

Q And were you still anxious to get out of
the place as quickly as you coul d?

A Yes. "

And t hen:

"Q Well now, somewhere along the |ine
suppose that you were told that you were
going to be taken up to get a statenment
fromyou?

A Yes."

So again, this would be along the lines you
di scussed earlier about trying to establish the
circumstances under which she was kept there?

Yes, and of course | don't want to be too

repetitious, but it illustrates the type of thing
that, in nmy view, would be canvassed on a voir
dire.

Ri ght . Now, what about the March 11th statenment,
her first statement, and we went through that,
which | think you told us had some significant

om ssions conmpared to her May 24th statement, and
| think when we went through it that there were
some om ssions of things she said on May 24 that

were true and not disputed; for exanple, the
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compact, stopping the woman for directions and
David | eaving the car. Can you tell us why you
woul dn't have used the March 11th statement with
her ?

Well, for essentially the reasons |I've given to
you on earlier occasions with respect to the other
wi t nesses, but in this particular case | had the
information and | thought that | could make better
use of that information by putting questions to
her . | think that in the circumstances, if one
were to have put the statement in, it would have
opened up the potential for an awful | ot nore
expansi ve type of re-exam nation by Crown counsel
and undoubtedly, in ny view, the |earned trial
judge would have asked quite a | ot of questions
having regard to the way this unfol ded.

Woul d there be a risk that that initial statenment
woul d be viewed by the judge and perhaps the jury
as being consistent with this thought that she was
hol di ng back and trying to help a friend?

Yes.

And simlarly, with respect to the prelimnary
hearing evidence, | don't think -- at the

prelim nary hearing she did not, | think what her

evi dence there was that once they got to the alley
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and that David |left and got back, she then
remenmbers driving away | think to the Trav-a-I|eer?
Yes.
And again, would the sanme reasons apply as to why
you woul dn't put that to her, saying |lookit -- |
suppose, though, it would be consistent with what
she said at trial?
Yes.
So there would be no reason to put the prelimnary
hearing evidence to her at the trial?
No, and it m ght even open up things that | didn't
want to see opened up at that stage.
MR. HODSON: This is probably an
appropriate spot to break.
(Adj ourned at 11:58 a.m)
(Reconvened at 1:33 p.m)
BY MR. HODSON:
M. Tallis, | just want to finish up on Nichol
John, | finished your cross-exam nation. I we
can go to 031255 which is your address to the
jury, and go to 031292, and again just, |'IlI
provide the caution that there are breaks in this
transcript that were not able to be transcribed.
At the bottom you start about, | think this is

where you tal k about Nichol John's evidence and
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referring to M. Cal dwell:
"Now he anticipated that | was going to
refer to the circunstances under which
she gave a statenment, and nmenbers of the
jury |1 have no intention of rehashing
that. Those circunstances are before
you and they are, in my subm ssion,
factors which you can quite properly
take into account."”
And again, some breaks there, and:
"Now ny |earned friend urged some ... to
you, and once again My Lord will give
you direction as to the relative val ue
of this particular nature, but certain
were urged and ny | earned friend put
it to the witness and quoted, as |
recall it, there was a reference to
seeing the girl stabbed right there.
There was some reference to that. Now
members of the jury | am not going to
rehash the physical evidence ... and is
that statement in that formeven ... a
possibility? | suggest to you that it
isn"t. After all it is comon ground I

think that those stabbing wounds on the
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back were inflicted when the coat --
after the coat had been taken off, the
dress taken down and the coat put back
on."

And then some further marks. And let me --

think, M. Tallis, as | read that,

notw t hstanding the fact that the part of the

Ni chol John's statenment where she said she saw
David grab the girl and stab her was not

evi dence, it appears that to the jury you

i ndi cated that putting aside the circunstances,
etcetera, that the stabbing, as put forward in

t hat statement, does not fit with the physical
circumstances, is that fair, and in particular

t he cl ot hing?

Yes.

And | think as well there's a reference to it
being from a right-handed person as well, so |
take it you would have made the decision to try to
address the part of the statement that the jury
was not to consider as the truth; is that fair?
Yes, and to focus on the physical evidence that
you' ve just alluded to.

So in other words, jury, even though you are not

supposed to accept it as evidence in the event
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that you look at it, it doesn't fit because, it
doesn't fit the evidence for a couple of reasons,
one, the dress had to be pulled down first if what
Ni chol said was true, and secondly, David was

| eft-handed; is that fair?

That's correct, and of course bear in mnd that,
you know, there were other things said by the
Crown about their theory of the killing and this
addressed that aspect of it.

And woul d that be the type of thing you m ght have
put to Nichol John if she would have adopted the

statenment ?

Yes.

| now want to nmove -- we've covered Cadrain,

Wl son and John. | now want to nove to the notel
reenact nent evidence, and if | could call up

007070, and this is a letter from M. Caldwell to
you, January 21st, 1970. We' ve heard from M.
Cal dwel | and gone through some documents that
suggest the time frame for how this all played out
and | just want to go over parts of that with you.
So this is January 21, the trial
started on January 19th, and M. Cal dwell says:
"You will recall me advising you, on

Sunday, January 18th, that | had | earned
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t hat day of an alleged incident in
Regina, in which M| gaard was supposed
to have stated in front of wi tnesses
t hat he had stabbed or killed the nurse
in Saskatoon."

And then he goes on to say:
"I had Detective Karst go to Regina on
January 19th to interview the people
supposedly invol ved "

Let me pause there. Do you have a recollection

of getting a call like that the eve of the trial,

t he Sunday before the trial?

No, | don't, but | have no doubt from the materi al
here that | would have.
And then he goes on to say that | arranged to get

statements from these people, Craig Melnyk, George

Lapchuk and Ute Frank and copies are encl osed, and

if we can scroll down:
"I intend to arrange, sonehow, to
interview these witnesses in the very
near future and depending on the results
of these interviews, as | nmentioned to
you earlier, | my well attenmpt to |ead
evidence in the present trial from one

or nore of these three witnesses as to
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the adm ssions allegedly made by

Ml gaard in their presence.™
And we'll get into the statements in the
evi dence, but was this -- and it sounds like this
was new evidence that came to the attention of
the authorities a day or two before the start of
the trial. Did you give any thought to seeking
to adjourn the trial on the basis of this
evi dence comng to light at this late hour.
|'"m sure | did, but | can't recall the mental
processes that | went through at the time. This
was in a time period when we had noved sone years
before to fixed dates, and adjournments, if
opposed, and even if by consent once there had
been a date fixed were not easy to conme by, and |
undoubt edly woul d have taken into account any
publicity that m ght have attached to such an
application, but one of the things that | do
remember is that as soon as | got details, | spoke
to David about it as soon as possible and | think
he was brought down actually a little before the
trial. | mentioned to you that | think that it
was, that | arranged to have him brought down a
little earlier than usual, and the other thing is

once | becanme aware of these witnesses, | know I
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i mmedi ately caused inquiries to be made in Regina,
particul arly about Mel nyk and Lapchuk.

Okay. And we'll come to that once | get to their
statements. Maybe if we can call up 007069 and
we'll just try and get the time frames down and
then we'll get into the substance of their
statements. This is a note that M. Cal dwell
prepared, and | can't recall when he prepared it,
but I think you said it summarized what he had
done with the wi tnesses, Lapchuk, Melnyk and
Frank, and | just want to go through this as far
as the tinme line and see if this accords with your
recollection. W've already tal ked about this,
Sunday, January 18, Saskatoon police |earned for
the first time of an all eged adm ssion by M| gaard
in Regina to killing a nurse in Saskatoon.

Sane date they advised ne, and
same date | advised "T", which you said was
Tallis, by phone of what | knew of this and that
depending on interviews I mght call them

Same date | arranged for
i nvestigator to go to Regina, Monday, January 19,
and interview these persons.

Thi s done Monday, January 19,

and on Tuesday, January 20 | received three

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 24495

statements from these persons.

Wednesday, January 21, |
delivered copies of all three statements to Tallis
and advised | would interview them ASAP and may
well call evidence from one or nore at the trial.

And then had two to Saskatoon
Friday, January 23 and interviewed and advised
Tallis Saturday, January 24. | would plan on
calling these two late in Crown's case.

And we'll conme in a bit to Ute
Frank, but putting Ute Frank aside, does that
sound generally right time w se about, or do you
have any reason to dispute that?
| have no reason to dispute it, even though on
some of the aspects of it | would have no personal
knowl edge.
| appreciate that, and | should have raised that.
As far as talking to, or getting calls from M.
Caldwell , I know that he contacted me, but in
terms of the specific times, | don't recall at
this stage.

Is it fair to say that he would have advised you,
it appears, the day before the trial, generally of
the information that he was going to get

interviews, and then according to the letter |
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showed you about the third day of the trial |
t hi nk you got copies of the statenments of Mel nyk,
Lapchuk and Frank, and then | think they were
called towards the tail-end of the trial; is that
correct?
Yes, Lapchuk and Mel nyk.
Mel nyk and Lapchuk?
Yes.
If I could call up 178215, please, and | just want
to go through the statements of Mel nyk, Lapchuk
and Frank and then I'l|l have sonme questions about
what steps that you took, so the first one is
January 19th in Regina, Craig Melnyk, and we've
been through these before, M. Tallis, so |I'l
just touch on a couple of points.
He mentions in his statement

t hat Debbie Hall was in the motel room when this
happened, | think she's in Vancouver now, and then
t he next page, he descri bes what M. Ml gaard did
in the hotel room as follows, that he grabbed the
pillow with his hand and was sayi ng:

"I killed her, | killed her, | fixed

her! Then he rolled on the bed awhile &

| aughed hysterically."”

And then down at the bottom he says, the night I
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stayed -- sorry, here, he says:
"Knowi ng David | think he is capable of
mur der because of his personality. One
moment he is real --"

And |'m not sure,
"-- and the next he goes off the deep
end. "

"' m not sure what that word is. Anybody?

UNI DENTI FI ED SPEAKER: Ni ce.
BY MR. HODSON:
Ni ce? Thank you.

"One mnute he is real nice and the next

he goes off the deep end. | have never
had a fight or any ill feeling towards
Hoppy. "

So that's his. Next, 155218, this is George
Lapchuk's statenment of the same date, he also
identifies Ute Frank and Debbie Hall being in the
room and again his version of events is that he
started buggi ng Hoppy about nurdering the nurse
and then he said I didn't -- or:

"He said yeh, | did it. Then he blew up

& started to stab with his hand & asked,

"Where's ny paring knife." He said yeh,

| stabbed her. | stabbed her 14 times &
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t hen she di ed. | got scared & dropped
the subject & no more was said about
it."
And then Ute Frank's statement is 277583 and she
descri bes Debbie Hall as being present and in her
statement she sinply says:
"I was quite stoned & sonmetimes wasn't
aware of what was going on around ne. I
was al so hallucinating quite a bit. I
recall asking Hopy if he killed that
nurse they were tal king about & he just
| ooked at me & smled oddly. | had
become involved with David on this
occasi on "
Et cetera. So again there's no, that's the only
reference of what went on in the notel room
So those would be the three
statements that M. Caldwell provided. Can you
tell us, sir, what you would have done with this
i nformation?
Well, with respect to Lapchuk and Mel nyk, | may
have got some details orally before there were
actual statenments. "' m not sure of that, but I
know what | did do was --

Sorry, would that be from M. Caldwell ?
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Possi bly from him | think that's where | got
some oral details. And depending on when David
was brought down, the date he came down, as soon
as | became aware of it, this information, | spoke
to him that is, visited with him here in
Saskatoon |'m sure it would be, because |I think he
was brought down earlier, so it wouldn't be by
phone, and di scussed whether or not there was an
instant in the nmotel, and he told me that, you
know, he didn't recall, he couldn't deny it, but
he said that in any event it would be a joke, he
said he was stoned |I think was the term that he
used, which | understood to be based on the use of
drugs.

Did he recall or acknow edge being in the room
with Mel nyk, Lapchuk, Ute Frank and Deborah Hall?
Well, certainly at one point he enphasized that he
t hought he was, he thought Ute Frank was
essentially a friend of his and, frankly, wth
respect to Deborah Hall, | sensed he didn't feel
the same way about her as he did Ute Frank, and so
| found out some information about Lapchuk and

Mel nyk. Whether it started even before | got the
statements or not | can't say, but | did

i mmedi ately make some inquiries in Regina.
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Now, |'m not sure who | first
went to there. | have a pretty good idea who it

was because it would be the |ogical person | would
speak to, and that would be the late M. MlIntyre,
but, you know, | can't recall all the details or
anything like that, but that's the nost probable
t hing, but in any event, | got some details and
information that would indicate to me they were of
an unsavoury nature.

And then with respect to Ute
Hal | - -
Sorry, Ute Frank?
Ue Frank -- | tried to |locate her and Debor ah
Hal | . | couldn't and | spoke to the Crown, M. --
|"m sure it was M. Caldwell or somebody in his
of fice about |ocating them and maki ng them
avail able to nme, and as |I recall it, M ss Hal
couldn't be | ocated, but the one that David
particularly focused on was Ute Frank.
Let me just stop you there for a monment. \Why did
you try and | ocate those two to interview as
opposed to Mel nyk and Lapchuk?
Well, having regard to what | believed their
character to be, | thought it would be unwi se to

interview them
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Did David M| gaard give you reason to believe that
Ute Frank m ght be co-operative?

Certainly that was the inmpression | had, that not
only would she be co-operative, but would be
inclined to be favourable toward his position, and
| think he thought that she would be a pretty
reliable person.

So you arranged though M. Caldwell then to |ocate
Ute Frank?

Yes, and arranged to have her brought up.

From Regi na?

Yes, |'m sure that's where they |ocated her, and
she was brought up and | interviewed her in a room
at the courthouse, but it was conpletely separate
from M. Cal dwell . | don't know whether -- at

that time | didn't know whether he had tal ked to
her beforehand to any extent, but after talking to
her in the room | |earned that he had spoken to
her, but | got the inmpression, or probably not the
i mpression, ny recollection is that she told ne
that she really had not co-operated with him she
had a few words with him but | then proceeded to
di scuss matters with her, and she, | thought,
opened up quite a bit to me and | had no reason to

think that she was trying to m slead ne.
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She enphasi zed in our

di scussions that she had found faith and having
found faith she condemmed, in her words, the
lifestyle that she had been | eading as well as
lifestyle of her friends, and that of course

i ncl uded Davi d. | know | probed this with her
sonme |length because | wanted to see whether, at
| east ny assessnment of the sincerity of what sh

was telling me about her approach, and she

i ndi cated that she had found sonmething nuch better

t han she had been living and that was a differe
lifestyle.

Now, | don't recall all the

details, and I had an inkling from somebody that I

spoke to in Regina, and | can't recall who it was,

that Ute Frank had given every indication that
had found faith. Now, she may well -- | think
probably used the term Jesus Christ or sonethin
i ke that, but our discussion was conducted in
very civil way and --

Did she come across as credible and reliable to
you?

Very much so, and that's why | probed her
description of how she had changed her style of

living and why she had changed it.
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Now, sonetime during this
di scussion | got the inmpression, and yet | can't
recall why or the basis for it, that something had
been said or otherwi se when M. Caldwell had
spoken to her that caused her to be a bit
antagonistic toward him | just can't recall the
extent to which | probed that or the nature of the
information that gave rise, that she outlined,
but -- now, she acknow edged that she had been on
drugs, there had been, in effect, a drug party in
the room and she was with David, and |'m going
into the sal acious details of it.
Tell us about what she told you about her
observations of David in the motel room and, in
particular, with respect to the allegation that he
had reenacted or admtted the murder?
Well, during the course of our discussion she said
t hat he had reenacted it, and | can't recall al
the details, but there were quite a few details
t hat she nmentioned and comments that she
attributed to him but | recall that she did not
treat it as a joke, | mean, she didn't go
over board the other way, but she treated it
seriously and certainly conveyed that information

to ne.
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Now, wi thout my notes, | sinply
cannot give you all the details that | would |ike

to be able to give you, but at the end of the day
| realized that her testinony would not be of
assistance to David and | discussed the matter
with her quite carefully because of what he had
told nme about her in ternms of feeling that she
woul d be co-operative and likely reliable and
favour abl e.

If we can go back just, and again, as far as the
details of what she described to you of David

M | gaard's actions, would it be consistent with
what M. Melnyk and M. Lapchuk were saying as far
as, | think, grabbing a pillow in a stabbing
motion, would it be generally of that nature do
you recall?

Yes. | think that nost of what she told nme was
quite consistent with what | had been given in

t hat connection, but of course she al ways

enphasi zed that she had found faith, found
somet hi ng much better in ternms of a lifestyle and
i ndi cated that this was the path she was now goi ng
to follow, and she was quite critical of herself
as well as her friends for the lifestyle and

t hings that they had been doing.
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She was quite candid about the
sexual relationship in the nmotel, she certainly
referred to that, but as | say, | wasn't
particularly interested in sort of too many
sal aci ous details. ' m sure | asked at the tine,
but - -

Just - -

-- 1 can't recall them now.

Just on that point, are you able to tell wus

whet her, and again |I think M. Melnyk and

M . Lapchuk as well tal ked about some of those

sal aci ous details, but would it be fair to say

t hat what she had to tell you about what was going
on in the notel room would be consistent w th what
ot hers had said?

Generally speaking, yes, without having ny

speci fic notes.

But, for exanple, she didn't say anything that

m ght cause you to say, okay, well, Melnyk and
Lapchuk were wrong about what they said, for
exanmpl e, David was doing when they entered the
room or some of the details that m ght cause you
to challenge the credibility of Melnyk and
Lapchuk's story?

No, she didn't.
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And as far as what she told you about the words
t hat David spoke as part of this, this
reenactnment, did she indicate that he had

adm tted, or had made words to the effect "I

st abbed her, | killed her,"” anything of that
nature, "yes, | did it"?
Well, | know that she used words to that effect in

describing it to me, but to give you the sequence
or the precise words --

And she said that she did not, | think you told us
she did not think that David was joking; is that
correct?

Well, she took it seriously and so from that |
took it that David was not joking in her m nd.

Did she, or did you ask her whether she felt that
David M | gaard had killed Gail Ml ler?

No, | don't remenber whether | did or not, without
nmy notes.

Based on your interview --

Wth her taking it -- the way she framed it about
taking it seriously, | think it's a fair inference
t hat she thought that he may well have. That's
the fairest way I can frame it.

Did you, and again | think you told us that David

M |l gaard told you that he was there, he was stoned
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and he couldn't deny it and if it did happen it
was a | oke?

Yeah, that's essentially the way he characterized
it.

In |ight of what Ute Frank told you, can you tel
us what your thoughts were about what M. Mel nyk
and M. Lapchuk were having to say and whether, to
what extent you could challenge their version of
what went on in the nmotel roon??

Well, | thought the opportunity for chall enge was
l[imted in light of the information.

For exanple --

The - -
Oh, I'm sorry.
Go ahead.

Did you think you could go in there and say

| ookit, Melnyk and Lapchuk, this never happened,
you are making this up, you are lying?

No, | didn't feel so in the |light of what David

told me about Ute, and particularly what Ute had
told me.

Now let's talk about the issue of joke versus

seriousness. | think David had told you that if
he said it, it would be a joke?
Yeah.
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Ute Frank said she took it as being serious; is

t hat correct?

Yes.

Do you recall whether you asked her how others in
the room may have considered it or what she
observed of Melnyk and Lapchuk and Deborah Hall ?
" m sure | asked, but | can't recall, you know,

t hose details.

And, for exanple, did she convey to you the sense
that others in the roomtook it the same way that
she did, or may have taken it the sanme way she

di d?

| think she probably did, but here again, you
know, it's very difficult to sunmon up that type
of detail.

I n your view --

-- wi thout notes.

Yeah. I n your view, would Ms. Frank have been a
more damagi ng wi tness against David M| gaard than
Craig Mel nyk or George Lapchuk?

That was certainly my concl usion.

And why is that?

Well, for one thing, the backdrop of her finding
faith, and ny sense was that she was very sincere

in this, we tal ked about it a great deal and she
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seemed to open up, | thought, a great deal to me,
on why she was changing her lifestyle, or actually

had changed it and what she felt was wrong with it
and all those details, and | knew that if she was
called -- and at that time | thought there was
still a good light maybe the Crown will end up
calling her, but | thought that if there was this
bit of antagonism, they may well elect not to, but
if I called her, she would be subject to
cross-exam nation, and | was quite sure what she
woul d say about her assessment of those comments
as being taken seriously, and whether she could be
persuaded to say that the others took it the sane
way | couldn't tell you at this tinme.

Do you know why M. Caldwell did not call her as a

wi tness?
No, | didn't know why he elected not to call her,
but | wondered, and it occurred to ne that there

was this antagoni sm that had arisen just based on
one or two coments. Let's put it this way, she

told nme she was telling me the whole story and

t hat she had not told M. Caldwell.

And did she tell you that?

Oh, yes, and | didn't get what happened that made

her feel, | thought, a bit of a sense of
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ant agoni sm

We read her one page statement and there's nothing
in that statement along the |lines of what she told
you other than there's maybe a few details. Did
she tell you that she did not tell the police
about the full details either?

| think she did, but |I'm not sure now.

The evidence that we heard from | think, both Ute
Frank and M. Caldwell before this Comm ssion of

I nquiry was to the effect that the meeting between
M. Caldwell and Ms. Frank, that she did not tel

hi m much of anything, that she was stoned and
didn't remember anything and didn't want to
testify and wouldn't testify and so M. Cal dwell
said he did not think it was anything of val ue.

Her version of that is that she didn't want to
testify and therefore told him nothing of value
basically. Now, does that, is that consistent
with what she told you?

No, | don't recall her saying words to that

effect. | think she appreciated why | was
interviewi ng her, that is, as a potential wtness
for the defence, because | had told her, you know,
that | had spoken to David, | nmean, | laid the

background out and | didn't in any way deceive her
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as to why I was talking to her.

But as far as what she told you, she did tell you
that the story, or the version of events she told
you she did not tell M. Caldwell and you don't
think she told the police that either?

That's my recoll ection now.

In light of the fact that M. Melnyk and M.
Lapchuk were called, is it fair to presume that if
what she told you she had told the Crown
prosecutor, that she would have been a witness at
trial ?

Yes, | think if she had told the Crown and
co-operated with the Crown the way she did with
me, she would be a better witness at trial than

ei ther Mel nyk and Lapchuk because of her new-found
faith, and |I'm not saying that in a derogatory way
of anybody's faith, | just want to make that
clear, because that's a very private matter and |
don't want to be taken as belittling her faith or
anyone el se's.

And | think you told us that you found, that the
reason that she was telling you these things, to
be reliable and credible; is that correct?

Yes.

Now, let's just go back to Deborah Hall for a
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moment. She was nmentioned as being the fourth

person in all of the statements and the one

statement of M. Melnyk said that he thought she

was i n Vancouver. You earlier told us that you
tried to | ocate both Ute Frank and Deborah Hal
and you went through M. Caldwell to try and fi

them and you found Ute Frank?

nd

Yes. Well, | first tried to find them nyself by,

this would be by phone, but | wasn't, so |I then
bearing in mnd the obligation on the Crown, as
understood it to be, | got ahold of M. Cal dwel
and | thought that there was a |ikelihood that

t hey wouldn't have too nmuch difficulty locating

t hem

After you talked to Ute Frank, did you still want

to find Deborah Hall ?

Frankly, | didn't see how she would be of

assi stance because David did not have the high
regard for her that he had for Ute Frank and |

don't know now why he made some comments, but t
is the sense that | had.

And the evidence that we have heard is that

hi s

Deborah Hall, I'm not sure if she ran away from
home, but was out of the province at the time, and
| just want to -- if we can call up 047622, and
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this is Deborah Hall's evidence at the Supreme
Court reference where she testified under oath
about her recollection of what happened in the
motel room If we could go to page 047631, and
here she's being exam ned by M. Wl ch, the news
comes on, talks about Melnyk and Lapchuk being in
the room
"While David was on the bed and such
forth this news telecast came on about
Gail Mller. | guess they had said they
didn't have any suspects in custody at
the time."
And then to the next page, and then she talks
about the news cast com ng on and Mel nyk --

and said to David, "You did it

didn't you?" | recall George Lapchuk
chimng in, like kind of cajoling him
saying, " fess up, Hoppy. You know you
didit."

And then down at the bottom and what was David
doi ng:
"A Well, he was in the process of junping
around on the bed, being a fool and
pl aying with the pillow, Kkind of

punching it up and things at the time he

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24514

was asked."
And then the next page:

"Q Tell us exactly what he said to the best
of your menory.

A He responded to the question while he
was -- and he was actually bouncing on
the bed too and punching up this
pill ow. He said, "Yeah, sure. I
st abbed her and fucked her brains out,
that's a really good -- you know, it's
a really good tinme for ne.

He made a coment -- take your tinme.

A | think -- it was very -- it was a
crude remark and it was sarcastically
said."”

And | think then she went on to say that she took
it as a joke or that it was not said seriously.
And there was other excerpts that -- just give ne
a nonment . Based on what |'ve read you there, if
you woul d have been aware of that being Deborah
Hall's recollection of events in the notel room,
if you would have known that in 1970 would you
have called her as a witness at the trial in
defence of David M| gaard?

| rather doubt it based on what he had told nme
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about his feelings toward her, and particularly
havi ng regard to what Ute Frank had told me and
the type of person that she came across as.

And what about Deborah Hall's version of what was
said by David and what he did in the room would
t hat be hel pful evidence or harnful evidence?
Well, it would -- portions of it would certainly
be confirmatory.

And then her comment about it was said
sarcastically or a joke, would that --

Yes, | don't recall anything, a salacious detail
l'i ke that being mentioned by Ute Frank.

| think I can say that the remark, her version of
what was said goes beyond what Mel nyk and Lapchuk
testified was said.

Oh, as | said, | don't recall Ute Frank even using
t hat kind of a description --

Putting aside --

-- in terms of the sexual aspect of it.

Putting aside whether it was said sarcastically or
j okingly or not, would the words that she
attributed to David M I gaard, that is, Deborah
Hall, be more damagi ng than what Mel nyk, Lapchuk
and Frank attributed to hin?

Having | ooked at it, since you brought it up to
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show me, | think they probably would have, but I
woul d put it on this basis at |east that they
would tend to be confirmatory in the sense that
you have four people in the room saying that
certain coments at |east were made, rather than
there being some saying that it happened and some
saying it didn't happen.

And then | take it the only question m ght be then
whet her it was said seriously or not, or taken
seriously or not?

Yeah, that's right.

If we can go to 002134, 1'll go through part of
Mel nyk and Lapchuk's evidence. Do you recall,
based on their evidence, of Melnyk and Lapchuk,
was it your view, sir, that they had taken Davi d
Ml gaard's remarks in the notel room and his
conduct as being serious or whether they took it
as being in a joking manner?

| haven't read their testinmony.

| will go through it for you.

No, my recollection is that they may have come

across as taking it seriously and that may today

be a m sperception on ny part, but I'mtrying to
do nmy best to recall it for you.
COWM SSI ONER Mac CALLUM: | "' m not sure what
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we're speaking of, at the Supreme Court or at the

trial?

MR. HODSON: No, I"'mtalking at the trial,

|'"m sorry, at the original trial.
Yes.
BY MR. HODSON:

"1l go through parts of the evidence here and

then I'lIl ask you sone further questions. Go to

002143 -- actually, to 002144, again the evidence

is simlar to what's in the statenment, M. Melnyk

tal ks about David M| gaard grabbing the pillow,

sitting upright:
"A ... and he started hitting the pillow
l'i ke he was stabbing something.
Just a mnute please - go ahead?
A He was hitting the pillow |ike he was
st abbi ng something and he said - |

killed her or something fourteen

times."

"A ' m not sure if it was - | killed her -
but 14 times was in there. It was
either "I killed her . ." or "I stabbed

her 14 tinmes."
"A And then he said: "I fixed her."

And then the next page:

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24518

"A And then he sort of rolled on his side
and started | aughing."
And then he was asked:
"Q Now, what happened when this took place?
A The room sort of - just everybody just
sat there and just sort of |ooked in a
daze |ike."
And then to the next page, | think he's asked the
guesti on about whether he was on drugs and he
sai d no.

And then if we can go to --
actually, this is -- to 002146, this is where you
start cross-exam nation, and in the
cross-exam nation | don't believe, M. Tallis,

t hat you asked the question of M. Melnyk, did
you, to the effect that did you think David was
joking or did you take it as a joke. Can you

tell us why you did not ask that question?

Well, earlier you ran through testimony here in
chief where | think that there were, you m ght
say, different interpretations that can be put on
it, but in the latter part when he descri bed them
all there in a daze, | then, in nmy sort of

anal ysis now, |ikely backed off from pursuing that

because he, in ny view, would probably have said,
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if I had put the question directly, "No, | took it
seriously.” | thought there was a margin of

difference there froman earlier comment than the
| ast one.

And were you influenced at all in exercising your
judgment with respect to that question by what Ute
Frank had told you of her observations in the
room?

| have no doubt that | was.

And if you had received the answer to that
qguestion of "No, | don't think he was, | took him
seriously,"” what effect would that have had on
your position before the jury about the subject
matter, if any, or tell us how that m ght have

af fected your case?

Well, | think it would have been damagi ng.

If you can go to 002153, it appears that you asked
some questions here highlighting the fact that

Davi d was | aughing hysterically when he was doing

t his:

"Q And you said he started to | augh.
suggest to you that a better
recollection is that he started to
| augh, as you describe it hysterically?

A Yah, well, he was | aughing.
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Q ... well, didn't you tell the police
t hat he turned over on his side and was
| aughi ng hysterically?

A Yes."
So would you be trying to send a nessage that
maybe David thought it was a joke through this
wi tness?
Yes.
Go to 002155, you then go through sonme questions
here about Craig Melnyk's crim nal past, and |
think I can summarize it this way. He was - -
charges were pending for armed robbery, in fact,
it may have been that the day he was in Court
testifying for the Crown in the David M| gaard
case may have been a date very close to when he
was in some Regina proceedings, and | take it
that's something you would have been -- you would
have found out in your inquiries; is that correct?
Yes, | had obtained that information and that's
why | was able to put these particul ar questions.
And what were you trying to do with that |ine of
guesti oni ng?
Well, | was trying to set the stage for possible
direction on, 1'll say, unsavoury wi tnesses, or

wi t nesses of unsavoury character would be a better
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way of putting it, and in particular to conpare
the type of people that were some of the main
Crown witnesses with what | think I would call

you know, lunch bucket wi tnesses, who go to work
every day, and |I'mthinking of M. and

Ms. Danchuk, people like that, and sonme of the

ot her people that were call ed.

So here --

In other words, witnesses |like this and, say,

wi t nesses |ike Cadrain were far different from

wi t nesses |ike the ones | have descri bed.

And did you have any sense that M. Melnyk and/or
M . Lapchuk were being nmotivated to either inprove
their evidence or fabricate their evidence to get
a better deal fromthe Crown or to get a break on
ot her unrelated matters?

Well, that was certainly in my mnd, that they
were the type of people that were capable of doing
t hat .

And capable of it, but did you have any
information that they had in fact made
arrangements with the Crown to exchange evidence
in this case for a break in their case?

Not hing directly like that, but | think that's the

kind of thing that would be uppermost -- or would
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be in their m nd when they were --

And so you would --

-- offering to testify.

So you would want the jury to think that these
peopl e have a notive to either stretch their

evi dence for other reasons?

Yes.

And did you have the sense that they were
stretching their evidence?

Well, | considered them to be unsavoury types, so
in a situation like that, it's difficult to

pi npoi nt specifically what their motives m ght be,
but I'"m sure at the time | didn't think they were
good noti ves.

If Ute Frank had been called as a Crown witness
and gave the evidence that she told you, would you
have been able to take the same tact with her as
you did with Mel nyk and Lapchuk to try and

di scredit her evidence?

No, particularly in the |light of what she would
have said about how she had changed her |ifestyle
and her approach to |life, and even though one

m ght not have necessarily asked all those
guestions, she was a very tal kative person about

that time, and while |I'm not saying she descri bed
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this change with evangelistic fervor, she
certainly portrayed to ne a person who deeply
believed in the change that she had nmade.
"1l just go through parts, here you ask him
"Q As a matter of fact you didn't tell this
story to any police officers until you
yoursel f had been charged with armed
robbery, isn't that right. Wasn't it
after you were charged with armed
robbery?
A Yes. "
And skip ahead to 002158, and here's where you
ask him about whether he had ever been asked to
be a stooly or a stool pigeon and an informer and
getting paid to give evidence for the Crown. I
take it both of those things would be to try and
advance the position -- you were trying to get
the jury to think that these people were
unsavoury witnesses?
Yes, and | hoped to get a direction from the judge
to that effect because | was, during the course of
the trial | always tried to keep ny eye on
potential matters as well for a direction to the
jury as well as sorting through and including

certain things in the jury address.
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So what you were hoping to get is that a direction
for the jury not to put much weight on the

evi dence of Melnyk and Lapchuk?

That's right, and in particular, to scrutinize
their evidence very carefully --

If we then --

-- when you conpare it or weigh it as against some
of the other evidence.

Go to 002161, you finish your exam nation, and I
take it that you told us you were careful in where
you went with M. Melnyk; is that fair?

| tried to be.

Were there some risks that he m ght, based on your
guestions, get into areas that m ght be nore
damagi ng? You gave us the one exanple about the

j oking versus serious that could potentially cause
damage. Were there any others?

Well, | didn't want himto, you know, stray too
much into David's |ifestyle or anything |ike that.
Now, there was sonme that you couldn't avoid
because it came out about his condition in the
room but | just didn't want other details in

t here.

Here, once you are done, the judge says:

"Now, M. Tallis, |I'mnot at all
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satisfied if | may say so with respect
to some of the information which | think
shoul d be obtained fromthis man and |

t hought I'd ask the questions and |

think it would only be fair that | allow
you to cross-exam ne on anything arising
out of it in view of the seriousness of
this matter -"

And then just scroll down. Do you have any sense
of how the judge viewed the evidence of Mel nyk
and Lapchuk, and again, just |ooking for your
observations as to how their evidence may have
came across, whether it came across as credible
or whether he had some doubts about it?

Well, | really can't recall anything now, but

| ooking at the intervention, one m ght infer that
he was interested in probing areas that counsel
had not probed, and when | say counsel, | include
M. Caldwell as well as nyself.

Okay. He then asks here:

"Q The only time you ever renenber
mentioning it to anybody would be about
two weeks ago, is that right?

Yes.

Q To whont?
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To Ron W | son.
To Ron W | son?
Yes. "

Ron W | son.

Where were you talking to him?
Up town in Regina.

Was that before he gave evidence in this

case, do you know?"

Before the trial.

"Q
A

Who raised the subject?”
Ron; he was tal king about comng up to
Saskat oon.
Yes? Did he ask you if you knew
anything about it or did you vol unteer
to hin?
| asked him, 1|ike

just leave it at that, don't give
t he conversation. Did he say to you
t hat he knew you knew sonmet hing about it
or anything like that, or did you
volunteer it to hin?
| think I volunteered it to him
And when is the next time that you
mentioned it to anybody?

After that occasi on?
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Q Yes.
A The foll owing Monday.
Q Was that to the police?
A Yes.
Q Did the police come to you or did you go
to thenm?
A They came to ne.
Q Wher e?
A I n Regina, like
Q to your honme?

A No; they phoned me
So again this line of questioning |I think brought
out the fact that it was Ron W I son who got the
information initially right before the trial and
gave it to the police and the police contacted
them is that a fair reading of that evidence?
Yes, and that he had volunteered it to Ron W son.
Can you tell us that exchange or that information,
whet her it was hel pful, harnful to this evidence
agai nst your client?
| think that the response that the w tness Ml nyk,
fromthe wi tness Mel nyk, that he had volunteered
the information to WIlson, was probably damagi ng
to the accused. Certainly I can put it at | east

this way, that it was not hel pful.
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And so the theory that they had maybe gone to the
Crown with some information that |['Ill trade you a
break on nmy case if | help you over here, the fact
that it now | ooks |like they volunteered it to Ron
W Il son and Ron Wl son gave it to the police m ght
underm ne that argument a bit; is that fair?

Yes.

And what about the credibility of Ron WIlson in
the eyes of the jury, or let me rephrase that, the
fact that it appears Ron W | son was gathering
information and providing it to the police, or
obtaining information, what if anything did that
do to your views on Ron W Ilson and how the jury

m ght view his evidence?

Well, | think that one view of it m ght be that
this type of questioning tended to enhance

W lson's credibility, or reliability, but that's,

you know, an assessnment that | could be dead wrong
on it.
And then to 002164, M. Caldwell in re-exam ning

sinply establishes that M. Melnyk's armed robbery
charges were in Regina and dealing with Regina
police and that the Saskatoon City Police were the
ones who interviewed him is that correct?

Yes.
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If we can then go to 006010, this is M. Lapchuk's
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transcript. Go to 006016, again he describes,
we' ve been through this, "Where's ny paring
kni fe?"

And then the next page, he's
asked about what happened when the accused did
t hese things, he said:

"A Well, | was shooked, like |I hadn't
expected a display |like that, you know;
and | just started | ooking at him and |
bel i eve everybody el se was | ooking at
him al so; and then he | ooked up and saw
t hat everybody - that | was staring at
himw th nmy jaw hangi ng down."

And again, | think in the cross-exam nation of
M . Lapchuk you did not ask him the question did
you take it as a joke or take it seriously, and
woul d you have the same reasons as M. Melnyk?
Yes.

MR. HODSON: This is probably an
appropriate spot to break. " m moving on to a
different area, M. Comm ssioner.

(Adj ourned at 2:34 p.m)

(Reconvened at 3:00 p.m)

BY MR. HODSON:
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Sorry, M. Tallis, there's just a few nore itens
of M. Lapchuk that | should finish up on, and
again just for the record, 006026, and this is
Lapchuk tal king about:

"Q You're expected to stand trial on what

is that that's comng up?
A Forgery and uttering and possession of
st ol en goods "
And | think this my well have been theft, or
someone el se may have been involved in a theft of
David M|l gaard's wallet or ID. And again, so you
woul d have had the same approach with M. Lapchuk
as you did with M. Melnyk, trying to put
evidence before the jury that they were of
unsavoury character?
Yes, | think that's a fair assessnment.
And then if we can go to 031302, which is the
address to the jury, and here's how you deal with
Mel nyk and Lapchuk.
Let me just, before we get into

t hat, what was your sense, this was right at the
tail-end of the trial, this evidence. Are you
able to give us sone idea of how you thought it
affected the case against M. M| gaard?

It's very difficult to assess, but speaking on a
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conmparative basis, | thought that it had nowhere
near the inpact that the testimny of Nichol John
delivered in the manner in which it was and under
the circumstances had. | don't know whet her that
answers your question, but that's the, that's ny
sense of things trying to reflect back a good many
years. | think if you had asked ne that question
not too long after that, | would have probably
addressed it in much the same way, that is, on a
compar ative basis.

Would it be fair to say, though, that it was
damagi ng evi dence?

| think it was depending on the view that was

t aken of these people.

And | think what Chief Justice Bence said in his
charge to the jury, there were really two issues,
one is can you believe Mel nyk and Lapchuk when
they say David M| gaard said these things, and
then if you do, the second test is was David

M | gaard serious and truthful when he said them
is that fair?

Yes, and | know that's the type of direction |I was
hoping to get, at least with respect to the latter
part of it.

And so here with Mel nyk and Lapchuk you say:
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"There's no real discrepancies in the
evi dence as between them"
And then to the next page, you talk about their
background, you say:
"Not only are they not all America, but
they are not all Canadian.™
And then go on to say --
| guess M. Caldwell baited me a little.
That's right, | think he called them all America,
you went one step further.

| didn't even think they deserved to be called al

Canadi an.

If we can go to the next page -- actually, you
know, | think that finishes up. So again, it
woul d be the unsavoury -- the manner in which you

chose to deal with that evidence was to, it seens,
call into question their character, put in the

m nds of the jury that there m ght be reasons to
guestion their modis in testinmony, in particular
given their trouble with the |aw and some upcom ng
charges; is that fair?

Yes.

If we can now turn to the issue of the secretor
defence, and, M. Tallis, we've heard a fair bit

of evidence, we've heard from M. Paynter, M.
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Penkal a, Dr. Emson, Dr. Ferris on the subject
matter, so that we have canvassed it in a fair bit
of detail, and I want to go through with you what
your take was at the time about this evidence and
how it fit in, and you've already told us about, |
think you said before the prelimnary hearing you
took steps to look at it. Can you tell us maybe
just generally what your view was of the frozen
semen, or the semen that was found in the snow and
how you i ntended and how you used that at trial to
assist M. Ml gaard's case?

Well, | proceeded on the footing that David was a
non-secretor and | did so because at that tinme |

t hought there was an evidentiary basis for that.
That being so, | thought there would be an
advantage to himto have the semnal fluid
introduced in evidence. Now, of course bear in

m nd that it had been established that the best
evidence with respect to semnal fluid had not
been retained as | recall it, so |I proceeded on

t hat footing because if he was a non-secretor and

t hat the donor of that semnal fluid sample was a

secretor, it would exclude himas the attacker.
Now, I'mtrying to summri ze,
distill it so that | don't go into too nuch detail
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because, as you've said, you already have all
that, so |I think that's the way | would summari ze
it.

And | think the issue at the prelimnary hearing
and trial focused on, and |I think what you say was
accepted by the Crown and the other witnesses
except for the fact that the Crown and some of the
wi t nesses then went further to try and explain --
tried to explain how the semen with A antigens
could have come from an A non-secretor, and |
think the question then became was, | think
initially -- let me start off by saying this, that
the initial response was, and | think what Staff
Sergeant Paynter said, that if it's pure sem nal
fluid and the fact that there's A antigens in
there, then it would have to come from an A
secretor?

Yes.

s that --

That's correct.

And then | think they went further and said okay,
if there was bl ood, whole blood in the semen and
that came from an A non-secretor, an A
non-secretor's blood would have A antigens in

there and that if the donor got his blood in his
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semen in some way, that m ght explain why A
antigens would be in the semen and therefore you
could say that semen with A antigens could conme
from an A non-secretor; is that fair?

Yes, | think that summarizes it | think fairly.
And | think the issues that were canvassed with
M . Paynter and Dr. Emson were focusing on that in
the frozen senmen, was there blood in there, nunber
one, or could they establish that there was bl ood
in there and, if so, what type of blood?

Yes.

To try and, | guess not discount, but | think the
position of some of the people in response to your
position was, well, there could be blood in there
and that m ght explain the antigens; is that fair?
Yes, | think you have the benefit of all this

ot her testinony you've heard, but | accept what
you've set forth.

Now, on the issue of David's secretor status, we
know now | think in 1992 he was tested and it was
determ ned that he is in fact a secretor, and
let's just go back to 1969, 1970, and | can tel
you that in the evidence presented by the Crown,
in particular, by M. Paynter, he confirmed that

in the saliva test that he conducted, that there
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was no A antigens and on that basis he concl uded
t hat he was a non-secretor.

Now, there's sonme, | think when
he testified here he said that that doesn't mean
you are a non-secretor, it just means on that test
you didn't have antigens in there, but | think at
trial everybody was proceeding on the basis that
he was a non-secretor. Did you have any doubts at
that time about whether he was or was not a

secretor or did you accept what the Crown had put

forward?
Well, | had no reason to doubt the results of the
test by M. Paynter. | knew that he had given

expert evidence for many years in the courts in
this province, and | think other courts, and I
suppose | should also acknow edge that in ny view
t hat analysis, which | assumed to be correct,
ought to operate in favour of David, and of course
he had, David had co-operated fully in making
avai |l able a saliva sanple and there was no
suggestion that he had done anything to

contam nate it or anything like that, so it had
been taken under strict controls, and in the
circumstances | proceeded on the footing that

David was a non-secretor.
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If you had been aware in 1969, 1970, and whet her
the test was done right or not |I'm not saying, but
if the test at that time had shown that David was
a secretor, would you have taken a different
position with respect to the adm ssibility of the
frozen semen that was tendered?

| mght -- | think |I probably would have.

We have heard, and |I think in particular Dr.
Ferris and perhaps others say that the fact that
it was found three or four days after the murder,
the risk of contam nation was such that from a
forensic scientist perspective it was not a
reliable piece of evidence to be used to either
elimnate or inplicate a suspect, and |I'm just
wondering back in 1969, 1970 if you were of the
view that this semen was incrimnating or damagi ng
to M. M| gaard, whether you m ght have taken
steps to challenge its adm ssibility on that basis
or a simlar basis?

| m ght have, but how successful | would have been
| cannot say, but as | say, | was, that's

hypot hetical from nmy perspective because | was
proceedi ng on the footing that he was a
non-secretor and | certainly wouldn't want to do

anything to take away a potential piece of hel pful
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evi dence from his perspective.

Wuld it be fair to say that going into trial, and
i ndeed at the prelimnary hearing, that you viewed
the semen, the frozen semen, as being hel pful to
David M| gaard's case?

There's no question about that.

And in fact excul patory?

Yes, and | may add, | think the Crown viewed it as
such and that's why, you know, the explanation was
consi dered and advanced for blood in the semen.
And |l et nme just understand that. In the absence
of evidence of blood being, whole blood being in
the senmen, are you saying that the Crown viewed it
as being excul patory then?

That was mnmy assessnent, and | may be wrong because
| can't go into their mental processes on it, but
standi ng back, | would think that was |ikely, and
the fact that it was sent back for retesting, or
an additional test, would |lend support, | think,
to the view that | took.

And when you tal k about it being excul patory, can
you tell wus, what was your view or your position
at the time, are we talking something that is,
tends to favour him or would you go so far as to

say that it would prove his innocence or prove
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that he didn't commt the crime, can you give us
some sense of where on the spectrum the wei ght of
this evidence would be?

| always considered that it was entitled to great
wei ght .

Sufficient to raise a reasonabl e doubt as a
starting point?

Yes.

And perhaps a bit further?

Coul d well be.

And again before we get into the transcripts, |
think I mght -- I"msorry?

And | would say this, and I don't mean to inject
i mproper things, but | remember after the case
was, the trial was concluded, and |I have no
recollection of this, but I remember M ss WIson
saying to me not too |ong before she passed away,
she said, you know, | remember you saying to the
sheriff, or whoever it was that was gathering up
the exhibits, according to her, but | have no
memory of it, made the conmment that, you know,

t hese exhibits should be carefully preserved
because sonme day nmedi cal science may answer the
guesti on that was raised here. Now, | have no

recollection of that, but she certainly did, and
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t hat was consistent with my view of the inmportance
of this evidence.

And that discussion would have been after the
trial was concl uded?

That's right, and usually the sheriff gathered up
the exhibits, sheriff or Court official gathered
them up, but as | say, |I'm passing along another
recollection, but it's certainly consistent with
my view of the inmportance of this evidence, and |

t hought that right fromthe very beginning and
that's why | prepared well in advance to deal with
it for the prelimnary hearing.

Do | take it from that then that your view was
that the scientific evidence, namely, the secretor
i ssue as you then knew it, was something that you
felt exonerated David M| gaard, or excluded him as
t he perpetrator?

| know that in ny partisan thinking that that was
my view.

Agai n, just before we get into M. Paynter's, sonme
of his evidence, can we distill it this way,

that -- and | nmentioned this a bit earlier, that
the real issue was whether or not there was bl ood,
whol e blood in the frozen semen, that was the

f ocus, because if there was no bl ood, then there
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was no explanation for the A antigens being in the
semen other than comng from a secretor?

Yes.

And | think there was two issues that were really
alive, one is the test that M. Paynter did for

bl ood, I think he called it a presunptive test,
whet her it actually proved there was blood in
there, and secondly, the evidence from Dr. Enson
about how medically a person may get blood in his
semen?

Yes.

You told us earlier that you had read |literature

on the subject and consulted experts; is that

correct?
Yes, | think |I'"ve covered that with you as best |
can.

Did you have any doubts or concerns that this
frozen semen was human as opposed to from a dog?
Well, knowing M. Paynter as the expert w tness
that | knew himto be, | did not think that he
woul d present a conclusion that something was
human semen unless as a scientist he was sure of
t hat .

If we can go to 008027, and | think you told us,

M. Tallis, that you read literature, consulted, |
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t hink you said you obtained some draft questions
from a publication on the subject and that after
you -- to prepare your exam nation of M. Paynter,
and that after you were done the prelimnary
hearing you had the questions and answers revi ewed
by an expert friend?

Yes. | was put in touch by my nmedical friend here
in town with someone who had nore expertise in the
area, and without my file | can't tell you who it
was, but | did it over the phone, so I know it was
| ong distance, but | actually had all the
guestions and | received great co-operation on it
and read them carefully and then of course sought
advi ce.

And then | think you said after you got to M.
Paynter's answers, or perhaps Dr. Enson's as well,
you communi cated those to your expert?

Yes, that's what |'m tal king about, | had revi ewed
them with them

And | think you told us that he told you that
that's as good as you are going to get, or better
t han you m ght expect?

Yes. | was told that and | had no reason to doubt
it at that tinme.

If we can go to 008031, please, again, this is the
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prelimnary hearing of M. Paynter, just a couple
of questions here that M. Cal dwell asked.
Actually, if we can just go over to show the
guestion 31, it says:

"Q Now that's as far as you went in that
first exam nation."

And again, we're tal king about 11 which was the
frozen senmen.
"What would that, of itself, indicate to
you about the donor?"
He said he found A antigens. He sai d:

"A This would indicate that if the sanmple
was pure semnal fluid it would have to
come from a person of group A blood, who
was a secretor."”

So again | think that's a point we nmade earlier,
if it's pure semnal fluid with A antigens, it
has to come from a secretor.

Then the next page, he tal ks

about, M. Caldwell asks:

"A ... | examned the fluid remaining in
the vial marked "I 1" for the presence
of Dbl ood.

Q Al right, had you specifically exam ned

it for the presence of blood the first
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time?
A No, sir."
And then the next page, the top, it says at
gquestion 40:
"Q | see. Alright, now, on this occasion,
what did you find about the two vials?
A In Exhibit marked "I 1", | conducted
what we refer to as a presunptive test
for bl ood. | found this to give a
positive result in the case of the one
mar ked "I 1"."
And | think we've heard from a number of
wi tnesses that a presunptive test for blood
doesn't necessarily -- a positive presunptive

test for blood doesn't necessarily nmean it's
bl ood. Do you understand that to be the case,
M. Tallis?
Yes.
And then if we can skip ahead, 008036, again just
for the record I'Il point this out, question 69,
sorry, 70 at the bottom and he's asking if P.36
is M. Mlgaard's saliva sanple.

"A ... | exam ned the saliva sanmple ... for

the presence of any blood group

And | think this is where the Crown | ed evidence
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that a person would have to be a secretor to be
able to find them and then scroll down to
gquestion 75:

"A | found neither A nor B antigens in the

saliva stains."

So is this what you would be relying upon? |
think you told us earlier you proceeded on the
basis that the Crown's evidence about M.
M | gaard's secretor status, you accepted that?
Yes.
And then if you go to page 008039, and here |
think right off the bat, question 2, you talk
about the testing for blood, what tests, it talks
about the henmostix test, checking for blood, is
this the only test you used on the articles? No.
And then -- actually, | think then the next page
you tal k about a second test, a hempchromogen
crystals test which is a test | think they did on
per haps some of the clothing, but not on the
frozen semen; is that correct?
| believe you are right on that.
Then you went through a fairly detailed set of
guesti ons about A, B, O and antigens. If you can
go to 008042, and again the question that your

bl ood type and grouping doesn't change from birth
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to death. Next page, he agrees. And then you ask
hi m some questions about further grouping group A
into Al, A2 and A3, and do you recall what the
purpose of that was or whether that was just
general information or were you goi ng anywhere
with that?
Well, | know that | had done some work and had
been briefed on sub-groups and | wondered whet her
or not, and this was at the prelimnary hearing,
whet her this breakdown would be of any rel evance
to the tests that he m ght conduct, or m ght have
conducted | should say.
And | think we've heard some evidence that even
anongst A secretors you can actually elimnate, or
identify one A secretor froma different sub-type
of an A secretor. Was that your understandi ng?
Looking at this, I'msure that's what | had been
briefed on.
Yeah. And then to page 008045 you ask, question
47

"Q Well now, in this particular case, did

you conduct any testing with respect to
sub-groupi ng?
A No, sir."

So it appears that you would have confirmed that

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24547

he didn't do any of that?

That's right.

And then the next page, he confirms for you at 56
and 58 his report to the police, his opinion that
the sem nal fluid was probably from a secretor of
group A, and if we could go ahead to 008048, here
| think you have sonme questions about the secretor
test on David, the saliva test, and confirms that
it was using an accepted test in the field, and

t he next page, | won't go through it, but again
some further questions here on page 008049
confirmng the testing he did and whether he did
any further tests on the saliva sample, but |
think confirmng that at |east according to M.
Paynter, the secretor test that he had done on
David M | gaard was done in accordance with
accepted practices; is that a fair sumary?

Yes, that was certainly my conclusion based on
what he said.

If we could then go to 008051, and then in his
exam nation-in-chief | think he had said something
about the positive tests for blood, and Il is the
frozen sanple --

Yes.

-- of the semen. You say:
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"Q ... and when you checked "I 1", you
indicated to my |learned friend that you
found a trace of blood, did you?

This is what was indicated, yes.

Q Now was this a very mnute trace of
bl ood?
A | would say it was, there was no col or

indication in the liquid that

Q ... In other words, froma m croscopic

Macr oscopi c.
"-- macroscopi c exam nation of the
[iquid, you wouldn't know?
A That is correct.”
And t hen:

"Q \What particular test did you use to
check for the presence of blood in that
fluid?

A This is where | nmentioned the Henmosti x
test, the one used by hospitals to
identify "

And then to the next page, you ask:
"Q And | take it that would be due to the

fact that the amunt was so m nute?"

He says:
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"A There was not sufficient there to
attenpt a blood grouping in our normal
met hod. "

Then you ask:

"Q So that as far as you were concerned,
there was no method that you knew of
t hat you could have used to test the

bl ood group of that bl ood that was

t here?
A No sir, the test that | use to obtain
the antigens in the sample of |iquid,

is one of the tests that we use in
groupi ng bl ood stains.™
And then goes on to say -- just actually scrol
down to 112 -- at 113:
"Q And | take it --"
Again testing the semnal fluid:
"Q And | take it that you found antigens?
A | did. | could not say if they were
from sem nal fluid or blood."
So in other words, he's saying | can't say
whet her or not it's froman A secretor or from
type A non-secretor who had blood in his semen.
Then if we can scroll down, you

t hen ask:
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"Q But the nature of the antigens that you
found indicated to you that they came

froma person who would be a secretor?"”

He says:

"A If they were fromthe sem nal fluid. | f
they were from the bl ood, the person
woul d not have to be a secretor.”

Again, | think that's what we're tal king about.

"Q You just couldn't say one way or the
ot her ?
A No, sir, if there was Group A bl ood
there, you would get that reaction,
whet her or not the person was a
secretor.”
Next page:
"I'f there was no bl ood there, you would
not get the reaction unless he was a
secretor.”
And you say:
"Q So that what you are saying then is that
a person with Group A would have had to
| ose sonme blood, in some way, under
t hose circunstances?
A Yes sir. There would be traces of his

blood in the sem nal fluid, if the
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semnal fluid was from a person of

Group A."
And again, that would be the situation if that
semnal, if that semen was to be attributed to
David M | gaard; is that correct, that there would
have to be his blood in there?
Yes.
Then you ask:

"Q But would that - you say traces of the
bl ood, does sem nal fluid ordinarily
have traces of blood in it?

A | couldn't really say on that, | would
not suspect so, the pure sanple.™

Scroll down:

"Q No, what |I'mgetting at is, this trace
of bl ood would have to come from- in
your view, from somewhere other than the
em ssion of ordinary semnal fluid?

A | would suspect it could be contained
in the semnal fluid as a result of a
strain, or sonmething |like that, or the
rupture of a blood vessel in the tract
where the semnal fluid was emtted
from?"

And then scroll down to 120, | think then you ask
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about :

"Q ... in this particular case, you know of
no way that one could test for bl ood
grouping with an anmount of bl ood that
you found in this "I 1"?"

So in other words, | think you are confirm ng
that he can't, if there is blood in the frozen

senmen, he can't group the type, because | think,
M. Tallis, in your closing address to the jury,
one of the suggestions you put forward, that if

there was blood in his frozen senen, or in the

semen found in the snow, the nmost |ikely source
woul d be from Gail Mller; is that correct?

Yes.

And to the next page -- actually, | think we can
skip ahead to -- that's all for the prelimnary
heari ng.

So after you exam ned M.
Paynter at the prelimnary hearing and based on
t he di scussions with your expert, did you concl ude
t hat you had a basis to argue that this frozen
senmen excluded M. Ml gaard as a donor?
Yes, | did.
If we can then go to trial, the trial transcript,

041925. Did you consider whether you needed to
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have your own expert testimony on this subject
matter?
Yes, but the advisors | had indicated to me that I
couldn't hope to get anything nmore than | did have
and with that, | thought that | should take their
advice and follow through on that basis.
So in other words, use the Crown wi tnesses to
prove the evidence that you needed to excul pate
your client?
Yeah.
If we can then go ahead to 041941, again | won't
go through what | went through fromthe prelim
just on the explanation, that here is where M.
Cal dwel | asks him about what he did to confirm
that it's human sem nal fluid.
"One is a test for an enzyme produced by
the mal e prostate gland known as
phosphat ase enzyme."
And a m croscopic exam nation. And | take it,
M. Tallis, you did not take issue with M.
Paynter's evidence that this frozen semen was in
fact froma human?
No, | didn't.
If we can then go to 041943, and then M. Cal dwell

asks himto explain, again we'll just focus on the
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i ssue of bl ood, whole blood being in the senen:

"A° On this occasion exam nation was to
determne if there was any bl ood
present.”

"Q And what was the result of this second
exam nation?

A If I may explain that test. This test
is one used by hospitals to test for
bl ood in urine and they find that it
is specific for their purpose for
testing for blood in this |iquid. I
have used this test and tested it with
several substances and | found that it
will give a false positive reaction
with certain green vegetables and with
| eat her .

Q What do you nean by a false positive
reaction?

A It will give a positive result - the
same result with these substances as
it will with blood."

And so in other words, | think what he's saying
is if you have some senen with | eather or |eafy
veget abl es, or certain green vegetables

contam nating them you will get a positive test
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for blood; is that right?

That's my understanding.

So in other words, a positive test on this type of
test does not necessarily mean that there's bl ood
in the substance; correct?

That's right.

And then if we scroll down, Chief Justice Bence
says:

"Q In other words, it's something fromthe
veget ables that's there and not bl ood
and m staken for blood, is that what you
mean?

A No sir; |I'm saying that the test -
when tested agai nst other substances -

a few other substances will give a

fal se positive and for that reason |
cannot positively say that a substance
is blood fromusing this test alone.
It's not much good then, is it?

A Well, we use it as a screening test to
elimnate stains and then if it is
positive we attempt to do a further
test to positively identify it as
bl ood if there is sufficient there."

Agai n, the next page, and then -- so | think what
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M . Paynter is saying, you do the henostix test
to get past step 1, if it's positive doesn't nean
that there is blood, but then you go do a second
test to positively identify it as blood; is that
your understandi ng?

That's right.

And then here he says:

"A | obtained a positive result for blood
with this test."”

And then he says here.

"Q ... there was insufficient blood in this
sample - or coloring in this sanple that
| was able to attempt any confirmation
tests to absolutely prove that there was
bl ood present.”

And then the Court says:

"Q It turned out to be useless then, didn't
it?
A Chem cally | could not say that it was

definitely blood there."
And again, would this be the type of evidence
t hat you had expected from M. Paynter?
Yes.
And then we scroll down, M. Caldwell asks the

gquesti on:
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"Q And as | understand you, Staff, this
woul d be a matter of the quantity you
had to work with?

That is correct, sir.

Q And can you describe or not the quantity
of blood revealed to you in this way?"

You then object:

"My Lord, ny learned friend is using the
guestion quantity of blood and with the
ut most deference "

And the judge says:

" there is no evidence whatsoever of
bl ood. "

And you say:
" and | think accordingly the
guesti on should be framed differently."

And then the Court -- if we can just actually

scroll down, the Court says:

" there is no evidence whatsoever of
bl ood. "

and | think accordingly the

guesti on should be framed differently.
' msorry, I've read that already. The Court
says:

"Well, there is no proof of any bl ood.
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And again, would that be the evidence and the
direction you were seeking, M. Tallis, based on
what your advisors had told you?
That's certainly the direction | was trying to
poi nt peopl e.
And the next page, M. Caldwell goes at it a
di fferent way and says:
"Q This was in effect - well, | won't
pursue that, My Lord -
Al right now, if indeed there was bl ood
as such - |'m asking about this time -
in the sample at the time you checked
for blood as such "
And the judge says:
" excuse me, but there was no blood."
And then says:
" you just can't ask hypothetical
guestions |ike that unless you're
prepared to prove that there was bl ood
t here. If you can't prove that there
was bl ood there through some witness or
other I won't allow you to pursue it."
And then scroll down, about the test he says:

", . Well, it was positive for blood but

he has already said that that m ght be
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fal se because of the other factors that
he mentioned and he said that there
wasn't enough to make a positive
identification as to whether it was a
fal se positive or not a false positive."
And then | think you interject:
" excuse me, if | may interject here.
He even went further, My Lord, and said
chemcally I would not say it was
bl ood. "
Next page, M. Paynter says:
"Chem cally | could not positively
identify it as blood."
So at that point, M. Tallis, were you satisfied
that the evidence at |east before the Court on
the issue of whether or not there was bl ood,
based on a scientific test of the senmen, that
there was no evidence that there was blood in
t hat semen?
Yes, and | thought that Sergeant Paynter was quite
direct in answering questions on that.
So the individual who does the scientific testing
says | can't say there's any blood in there,
there's no evidence that there's blood in the

semen, what you told us a bit earlier, that once

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 121 - Thursday, February 9th, 2006

Page 24560

you establish that, then |I think you were saying

there's no way the semen could have come from

David M|l gaard; is that fair?

That's right.

If we can then go to 041964, you were asked the

guestion here in your cross-exam nation

confirmng:

"Q ... that about 85% of the popul ation

secrete blood grouping factors in
fluids other than bl ood."

So | take it -- next page. | take it from that,

t hen, that a non-secretor would be in the

m nority; is that correct?

That's what | was trying to establish.

If we can go to page 041969. Actually, go to

041968, just at the bottom | think Chief Justice

Bence interjects:
"I "msorry, I'mgoing to have to
interrupt you, M. Tallis, to clear up a
poi nt on this business of being a
secretor -"

And then the followi ng couple of pages are sone

guesti ons:

"Q You said at the tinme you made your

report that in your opinion the sem nal
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fluid came from a secretor of group
L
Paynt er says:

"A Probably came from a secretor of group

"A", | believe it was."
And then carrying on:

"Q Alright; and if the substance that you
found there turned out - that is the
free blood, which you thought was free
bl ood - turned out to be not free bl ood
- you understand what | nmean? One of
t hose ot her substances that you referred
to that came fromleafy lettuce and so
on? If it wasn't blood - if it came
from one of those other things, what

woul d that do - confirm or

And t hen:
"A- . . this would indicate that it came
froma secretor of group "A", or group
A-B, yes, sir.
If it was not bl ood?
A If the substance that gave ne this
positive test was not blood."
And t hen:

"Q But if it was blood . ."
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And the answer is:

"A . . 1f it was blood I could not say

whet her or not it was a secretor because
And then the judge says:

"Q . . and yet you can't tell nme or tell
the jury whether it was blood or it
wasn't blood, is that right?

A | cannot tell you definitely. I n nmy
opinion it probably was bl ood but |
cannot tell you positively.

It m ght not have been bl ood?
There is a chance, yes.

Q Al right; so that you can't say
definitely then that the person whose
sem nal fluid you exam ned on this
occasion was a secretor or not a
secretor?

A | cannot say, no sir."

And | just want to pause there, M. Tallis, and
get your comments on that |ine of questioning and
what if any effect that had on your position
before the jury about the excul patory nature of

t his.

Well, | can't recall exactly ny reaction, but
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reading it over, | think it's fair to say that the
guestions cut down on the progress that | had nade
in this area.
If | can maybe restate that to you. | think

before the judge asked the question you had

est abli shed that there was no evidence of blood in

t he senen and therefore it could
from David M | gaard; correct?

Yes.

not have come

And | think that's what you were trying to

establi sh. If I ook at this question and answer

here, what M. Paynter is saying

is | can't tel

you, which is probably correct, but | can't tel

you whether this came from a secretor or not, and

| suppose to a juror mght that be -- let ne ask

you to --

Well, | think it underm nes what

| consider to be

the position | had generally established.

And then he goes on to say:
"Alright.
on that, M. Tallis, but
t hrough. "

And then you carry on to the next

and you are now asking him about

l'msorry I"'ma little dense

| had to get it

page, 041977

t he senmen and

t he col our and about how much blood it would take
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to turn the col our pinkish, he says:

"A It would not take a great deal to start
giving a pinkish color to the |iquid.

Q That's right; and you had enough to do
with the sanples that it's fair to say
that you didn't even detect a pinkish
col or

A . . |1 did not suspect any blood in it
when | first received it, sir.

Q And when you | ooked at it even later on
t here was no pinkish coloration or
anything like that that the naked eye
could see?

A No sir."

So again | take it this would go to the issue of
whet her or not there was blood in that senmen?
Yes, and | think | asked these questions in |ight
of the questions that had been put by the Court.
ls it fair to say that you would have rather not
had the judge ask those questions?

That's correct.

Go to 255230, please.

| don't want to be facetious, but | sit here and
wonder if | didn't do some of this when | was a

trial judge. Tried not to, but --
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| ve got a nunber of your judgnments | was involved
with that 1'lIl deal with at the end.

255230 is Dr. Enmson and this is
at the trial, Dr. Enmson was the pathol ogist, and
if we can go to 255256, so -- and | think what we
tal ked about earlier, there was really two
components to this question of how can there be
bl ood in an A non-secretor's senmen, and we just
went through M. Paynter's evidence which was | ook
at the substance and have a scientist chemcally
analyze it and tell nme whether or not there's
bl ood in there, which he said no, | can't, and
here Dr. Emson is asked the question about
medi cally can a person, how can a person and what
is the probability of a person getting his blood
in the semen, and this is an exam nation by M.
Caldwell, this is at trial, he says:

"Q Now, Doctor, your work involves the
exam nation of semnal fluid and its
constituent spermatozoa as you have told
us?

Yes.

Q Are there conditions under which human

bl ood as such can get into semnal fluid

or spermatozoa in the male person?
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Yes.

Q Could you tell the Court what they are
pl ease?

A One woul d be local injury to the male
geni tals.

A second and quite conmmon
occurrence would be any inflammation
ei ther internal or external of the
mal e genitals.

Q Are there any other causes?

A There are rarer conditions but | think
the injury and the inflammation are
t he nost conmmon ones.

Q You understood nmy question to be
speaki ng of blood as such as opposed to
any constituent of bl ood?

A Yes - blood cells."

And then it goes on:

"Q If you had sone bl adder trouble, blood
from the bladder that mght . . ?

A yes, My Lord. I nfl ammat i on
anywhere in the genital or urinary
system "

Let nme just pause there. s that an issue that

you had raised with your expert advisors?
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Yes, | was aware of this possibility and --

Did your advisors tell you whether or not it was
possible for a male, or young male to have his
bl ood find its way into his semen in the manner
suggested by Dr. Enson?

| was advised that that could be so.

We then go to 2 --

Let's put it this way, that medical people that

had spoken to woul d not have been able to, at that

time at |least, to dispute, or would not have

di sput ed what he was sayi ng.

And so that it was possible that that could
happen; is that fair?

Yes.

And if you would have called an expert on that
subject matter, based on what your advisors were
telling you, what would your experts say?

Well, they would essentially have supported the
position Dr. Enmson took and, frankly, that's why
had spent so much time with M. Paynter on the
tests and the inability to identify blood in a

positive way.

If we can go to 255272, this is where you question

Dr. Enmson about that and you say:

"Q Now, you told nmy learned friend al so
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that blood is sonetinmes |located in the
sem nal fluid of a male person and you
told ny |learned friend, the jury and His
Lordship certain things that may cause

t his. Now, would |I be correct - well,
have you ever found blood in say a
sixteen and a half year old boy where
you have tested his semnal fluid - have
you personally ever found that
condition?

| don't ever recollect having done it
before on a sixteen and a half year

ol d boy.

| see; you' ve never personally done it?
No.

And | take it that - well do you

recoll ect ever having done it on we'll
say a seventeen or eighteen year old boy
- in that area?

I'mafraid | can't give you the ages

of the patients on whom this has been
done. It is | think accepted medical
knowl edge that small anmounts of bl ood
commonly find their way into sem na

fluid of mal es of any age beyond
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puberty, in conditions particularly of
slight infection anywhere in the
genital or urinary system and | ess
commonly in the event of external
injury."
And again, would that have been consistent with
what your advisors were telling you?

A Yes, and | think the reason the question was
framed about whether he had personal know edge of
something like that from his work was deliberate.

Q And for what purpose?

A Well, to at |east raise a question perhaps about
the reliability of the opinion, although I knew
that if |I called the people that were advising ne,
t hey would have generally had to agree with that.

Q And in fact if you can scroll down, and you say
her e:

"Q But you haven't personally conducted any

tests on any group . . ?
A . . | have never done any series of
this."
A That's right.
Q If we can go ahead to 031297. The doc ID is

031255, this is the address to the jury --

actually, go to page 031298, and | went through
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parts of this when Dr. Ferris was here |ast week,
but I want to go through parts of this with you,
and this is your address to the jury. First of
all you talk about, you say there is no
criticism--"
"... this is no criticismof Dr. Enmson,
but I think it is unfortunate that the
sanpl e that was from the vagi nal cavity
was not saved, because if it had been
saved it is quite clear from his
evi dence that the blood could have been
anal yzed for grouping."
And you may have already touched on this | think.
Are you saying that that would have been a better
sanpl e than what was found in the snow?
Yes. And of course if there was blood in the
sanmpl e and they extract if from the vagi na
cavity, the logical check to make woul d have been

t he deceased, was it the blood of the deceased,

and we've alluded to this.

Ri ght . So that if there was -- | think she was
bl ood type O. If in that sanple there was the
deceased's blood in that sem nal stain, | think

the argument made | ater was that the frozen semen

may have come fromthe deceased as she was | aying
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in the snow?

Yes.

And therefore the blood, if there was blood in the

semen, it would have come from her?

Yes.

And then if you m ght be able to help out where we

get some of these breaks, M. Tallis, if you are

able to fill in any of that:
"Now members of the jury there is no
suggestion that other than a
non-secretor -- and the possibility of
secreting the blood factor in his
semnal fluid is great -- "

There's a break there, but we did see evidence

that it's 85 percent:
"... the effect of that evidence that
the semnal fluid contained what are
called "A" antigens. Now t his may be,
and | suggest is something that you
shoul d consider pretty carefully, and as
you see, if in fact the donor of that
semnal fluid was an "A" group secretor,
and there was no bl ood, as such, in the
semnal fluid fromthat person with that

"A" grouping, it cannot have been, the
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man coul d not have been the
And then a break. Are you able to shed any
l'ight?
" m sure that refers to the accused, David.
Okay. And then you go on to say:

"Now it 1Is suggested that the traces of

bl ood that Sergeant Paynter found --

t hat m ght have been blood -- now

frankly I am not here to argue that

there was ... at that time of the year
and | am not ... anything to suggest
Again, |I'mnot sure, are you able to help us with

what m ght be in there?

No, there's something m ssed there and it's pretty

difficult for me to say at this stage.

And then you get on to:
"... when you get down to the question
of reasonabl eness, first of all,
Dr. Emson points out that the blood in
the semnal fluid in the vagina that he
threw away -- spermatozoa -- could well
have cone from Mss Miller's "O'" group.
It could have come from her in two ways:

From the inflammtion that was referred
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to, or from the possible onset of
menstruation; or fromthe donor.

then let's exam ne another point

And

in this

connection, when that frozen |unp was

found out in that area that had been

up, may | suggest to you that if

t here

was blood in this sanmple, as he thought

there m ght be, he could not say that

for sure, but let's forget what

t he monent and be reasonabl e abou

Is it not more likely that since he

t

for

this.

scooped up the area to get the patch

where the bl ood had seeped throug

h ’

t hat

it was some other blood in the snow? |Is

this reasonable? | suggest not.

And as

you see, if the blood that got into that

sem nal fluid was "O" group, and the

donor didn't have any secreted blood in

his sem nal fluid, then of course

result would have proved it. There

t he

is

no suggestion in respect of the sanple

t hat that was done."
And t hen:
"There is no evidence that David

person who is afflicted with any
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condition which caused blood to be in
his semnal fluid, and | suggest to you
that these other matters that | raised
with you are more probable than the

possibilities that have been urged upon

you. "
| pause there. | take it that that would be the
possibilities of himgetting his own -- that it

was his whole blood in the semen; is that

correct?

Yes.

And then down at the bottom you finish up:
"Now those are factors when you are
assessing the forensic evidence, that |
invite you to consider very critically
and | suggest to you that they tel
heavily in favour of David. They are
factors which are dealt with by honest
and reliable witnesses, and | say this
with regard to the crime detection
| aboratory people and the identification
officers who dealt with this ..."

So | take it that as you said earlier, you were

getting this evidence fromthe police w tnesses;

is that correct?
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Yes, and the Crown experts, or people called by
the Crown as experts.

Dr. Ferris gave some evidence, or some commentary
about, just generally about whether juries

under stand forensic-type evidence. Based on your
recollection or your observations at the tinme, did
you have any concerns about whether or not the
jury followed this evidence or not, and I
appreciate you can't go into the m nds of the
jury, but do you, was it your sense that how this
evi dence canme out and was presented to them was
fairly straightforward?

| thought that they followed it quite closely and
| suppose that part of nmy thinking is today and
woul d have been then that M. Paynter tended to
explain things quite slowly and respond to
guestions clearly. Furthermore, having regard to
the way the trial proceeded with the jury
conveyi ng questions that they wanted to have
answered, that is, to the judge to | ook over, and
also the fact that they would know that, from
observations the judge intervened fromtime to
time to ask questions, | thought that if there was
anything unclear in their m nds about it, that

they collectively, through their foreman, woul dn't
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hesitate to ask a question or questions that were
bot hering them

So do | take it from that that you had no reason
to believe that this evidence wasn't understood by
the jury?

No, | thought Sergeant Paynter's evidence was
particularly clear, and he dealt, you know, in the
main with that more so than Dr. Enmson.

| now want to nmove on to a couple of other

wi t nesses. The first is Shirley WIlson who is Ron
W Il son's mother, 032363. She was called, | think
you had asked her to cone to testify at the
prelim nary hearing, but then she wasn't called at
the trial -- 032363 -- and this is the prelimnary
hearing evidence, and if you can go to 032370, and
| think your cross-exam nation related to the coat
t hat David was wearing that norning had been
returned to her and she threw it out after talking
to Ken Walters and that she had washed the
clothing of both David M| gaard and Ron W son
when they returned and did not -- go to the next
page -- was asked, did not see anything |like bl ood
stains on it. That may be referring to the coat.
And I'm just wondering, M. Tallis, was there, if

you recall, what the reasons were that you had her
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attend at the prelimnary hearing and whet her

t here was any reason you didn't have her called at
trial or asked to have her called at trial?

| recall that in some of the information | had,
and perhaps it was in her statenment or sonmewhere
el se, she had indicated that David had changed his
trousers in Regina, | believe ny recollection is
correct, and | thought that would, calling her on
that, with that evidence would underm ne what
seemed to be a pretty clear situation, that David
changed his trousers at Cadrains' because of the
rip that we've heard a great deal about, so |

t hought there was a real risk of confusing the

i ssue on that aspect.

Sir, are you telling us that her evidence at tri al
m ght have hurt David's position?

Under m ned - -

Under m ned?

-- the position, yes.

The next one | want to deal with is Marie |ndyk,
076620 is the prelimnary hearing evidence, we've
| think read through some of this, and she had
provided a statement to the police about
observations on the norning of the nmurder around

St. Mary's Church, describing |I think at the
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that norning, and | think she was also a witness
t hat you asked to have called at the prelimnary
hearing and at the trial, and in fact at the trial
the jury asked to have her evidence read back to
them | believe; is that correct?

Yes.

Do you recall what went into your request to have
her appear and give evidence?

It's very difficult for me to go through, recal
the mental processes | was going through, but
trying to reflect back as best | can, | recollect
that at the, | believe that at the time when she
was there in that vicinity, she didn't recall or
mention any vehicle as such that attracted her
attention, and |I'm not just sure now, but there
was an area where she observed | think a young
woman ?

Yes.

And |'m just not sure now in ny mnd the exact
area, exact location, but I know | was probably

t hi nki ng that her testinony m ght indicate that
some untoward incident had occurred that would be
unrelated to the one that had been descri bed by

some of the witnesses and that that would raise a
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gquestion possi bly about whether this business of
any car with young people in it had been involved
in anything. | know that ny sense of things was
that she may not, in the end, have anything to
contribute, but having heard her evidence at the
prelim nary hearing, | didn't see how she could
possi bly do any harm or underm ne David's
position. That's the best | can do at this stage.
' m sure there were other thoughts in ny m nd at
the time, but | remembered feeling, when the jury
asked to have all her evidence read, | renmenbered
that | was glad that | had asked to have her
cal | ed.

Okay.

Now, why | felt that way | can't tell you now.

If we could just -- | want to quickly deal with a
few other witnesses, and | don't propose to cal

up their transcripts because we've had a chance to
| ook at them but let's start with -- and they
come under the category of people who observed
David M| gaard on the norning of January 31, 1969
and | think they were all questioned by you about
what they saw, what they observed of M. M gaard,
his demeanour, his clothing, the lighting

conditions, etcetera, and | think they all gave
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evidence that they did not notice anything unusual
and did not see any blood on his clothing. The
first one would be Robert Rasmussen, the
Trav-a-1eer Motel operator; correct?

Yes.

And again, you would have questioned him about
what he saw of David M| gaard. According to the
Crown's theory, M. Rasmussen would have seen M.
M | gaard shortly after he had allegedly commtted
the rape and nurder; is that correct?

Yes.

And again, what we have read, or had his evidence
read in, you questioned him about what he saw and
| think what you said to the jury is that with
M . Rasmussen, if one woul d expect the nurderer to
be covered with bl ood, then you would expect

M . Rasmussen, who spent a bit of time with him,
to have observed that; is that fair?

That's correct.

And that would have been your purpose in
guestioning himon that?

Yes.

And then Walter and Sandra Danchuk | think we've
tal ked about a fair bit, in fact, they both

testified before this Comm ssion, and | think you
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did question themin some detail about how | ong

t hey spent with this group, what the |ighting was
l'i ke, what M. Ml gaard did, what he didn't do,
and whet her they observed anything unusual ;
correct?

That's correct.

And would it be fair -- how did you view the
evidence of Walter and Sandra Danchuk to be as far
as the inportance of that evidence to your case?
Well, | thought they were reliable and credible
wi t nesses who supported David's position. They
had anmpl e opportunity to observe himand it seened
to nme that Walter, M. Danchuk in particular,
wonder ed what people were doing around that hour
of the morning and | thought it likely that he
woul d be nore observant than if it was the m ddle
of the day and, frankly, | thought he came across
as that type of person.

Now, these were Crown witnesses and | think what
M. Caldwell said is that, words to the effect
that he called these people because they were

rel evant witnesses or part of the narrative.
Putting that aside, would you -- | mean, if M.
Cal dwel | had not called them would you have

called the Danchuks and M. Rasnmussen?
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|"mquite sure that | would have.

Q And again, not that, | don't want to characterize
as to whose witnesses they were, but would you
have vi ewed the Danchuks and M. Rasnussen as
being witnesses favourable to David M| gaard's
position?

A Yes, | viewed them as honest and favourable to
hi m

Q And their evidence being favourable?

Yes.

Q And as well we have the evidence | think of
W I liam Campbell who was the tow truck operator,
garage operator at Danchuks'?

A Yes.

Q | think the same approach there; is that correct?

A Yes.

Q And then George Davis who was the fellow at the
second garage when they were getting the
transm ssion fixed?

Yes.

Q And again | think you questioned himas well about
what he observed of the group; is that fair?

A Yes.

Q | now want to turn and tal k about the decision, or

your advice to M. Ml gaard about testifying, and
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we' ve already talked a fair bit about it when

we' ve covered various areas and you've identified
areas and concerns that you had based upon the

evi dence and based upon sone of M. Ml gaard's
actions or statenments that you felt m ght cause
him some problens if he testified; correct?

Yes.

Can you tell wus, just walk us through how that
deci si on happened, when it happened and what went
into it in a general way, and then I'Il go through
sonme specific items that you' ve already
identified, but I'"m thinking when did the

di scussion take place, what was di scussed and what
was M. M| gaard's reaction.

Well, | had discussed that, you know, the issue of
whet her or not he would be called at trial even
before the trial started. Before the prelimnary
hearing | had explained to himin detail the

di fference between a prelimnary hearing and the
trial and so | discussed it. | -- you know, I
went to Prince Albert | now know on two occasions
after the prelimnary hearing and |'m sure |

di scussed it on at | east one of those occasions,
and then during the course of the trial | know

that | discussed it with him and of course there
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came a time when the final decision had to be made
and | discussed that with him and revi ewed with
himthe areas that | thought would involve some

difficulty for himin cross-exam nation, and al so

even if | lead it, which | intended to do in sonme
areas, but | don't want to repeat nyself.
And | indicated to himthat from

my assessment and based on nmy experience, and in
my judgnment, that | thought it would be, that it
was a situation where | thought it would not
strengthen his hand. | thought that some of this
evi dence woul d be supportive of the Crown theory
and on balance | thought that it would be in his
interest not to testify.

Now, |'mreally narrowing this
down because | don't have all the details now and
notes or anything, but just to back up for a
moment, | was of the view as a counsel that when
you conme to the question of whether or not a
client should testify, he or she was entitled to
the benefit of nmy advice and that of course would
be based on ny assessment of the Crown's case, ny
assessnment of the testinmony that would be elicited
from him by me and particularly nmy assessment of

any difficulties he m ght have explaining some of
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the answers that he would give and which I knew he
woul d give to questions that m ght be put in
Cross-exam nation. | think he understood that the
cross-exam nation would be far more robust than
t he questions | would be asking him and this was
conducted on a very civil basis as between the two
of us and | enphasized that | thought counsel
shoul d accept the responsibility for giving that
ki nd of advice because | was aware and knew t hat
there were two schools of thought. One was that
you should take the time to assess the situation,
gi ve advice and take instructions. The other
school of thought, and this was certainly a
m nority view, but at |east was held by some
| eadi ng English barristers, and that is that the
deci si on whether or not to testify was the
decision of the client and the client alone, and
accordingly, the written instructions were not
preceded by any advice as to the course that
shoul d be taken.

| recall many years ago reading,
some of them just had a little piece of paper, "I
wi sh to give evidence, | do not wish to give
evi dence," you strike out the one and sign it, and

| didn't subscribe to that view, and | don't know
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of any | awyers in Saskatchewan that did at the

time.

And so having had that
di scussion and giving that advice, | didn't take
any written instructions at that time. | ndeed, |

indicated to himthat at this stage he was free to
talk to his parents about it and to think about it
and that | think it was the follow ng day that he
indicated to me, and | think maybe his parents
were even there at one phase, that they thought he
shoul d take the advice that | gave him and

i ndi cated that he had decided not to testify.

If he had decided to testify, |
woul d not have viewed that as any | ack of
confidence in nme, | understood that to be his
right to do so, but of course, as |'ve said, |
t hought he was entitled to the benefit of ny
assessment and advice, and with that, and here I'm
summari zing, he did give me witten instructions
to the effect that | have just outlined.

One of the things | would Iike
to just add is that at no tinme did I tell himthat
he had to take ny advice. | know there were
suggestions at least in sonme of the writings at

that time that counsel m ght view a decision not
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to take the advice as being a |loss of confidence
and the question then would be how would counsel
handle it. | believe that it was before that time
there was a situation where counsel called an
accused in an open court in front of the jury and
said that against my advice |I call the accused,
and that | think was held to be quite inmproper,
and | think the Supreme Court of Canada comented
on that, so nothing like that would ever happen as
far as | was concerned, and | would proceed to
then exam ne himin chief because in this case
there were no ethical constraints about doing

t hat .

And what do you mean by that?

Well, if he had told me that he had done this,
then that would alter the situation; in other
words, | would not be able to | ead evidence from
himthat he did not, and there was no suggestion
to nme that he would do anything but respond to the
guestions that | was going to put, but of course,
as |'ve already indicated to you, there were sonme

areas, let's take, for exanple, the conpact
field -- the conmpact figured, you know, as one of
the items in my consideration and questions |ike,

"Well, where did it come from? | don't know.
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Well, why did you do it?" That is, why did you

throw it out. "I don't know. And these we had
gone over, and | knew that the prosecution would
really pursue this vigorously. And the sanme with
the | ooking over of the older lady with a view to
maybe robbing or snatching her purse and | knew
t hat would invite not only a robust
cross-exam nation, but a discussion of notive and
the need for noney and so on, so these are things
that | had reviewed with himon nmore than one
occasi on, and so that essentially is it. | know
that |I've distilled it down, but | think that that
fairly summari zes the situation.

Now, | can also say this, |
al ways found that to be a very difficult area in
which to give advice, but | didn't think that as a
counsel one should shirk away fromit, and
secondly, | always appreciated that it was a
difficult decision for an accused person, whether
a young person or an adult, and that is why |
woul d certainly have respected his decision if it
had gone the other way and | woul d have done
not hi ng by way of preanble or otherw se to
underm ne himin the eyes of the Court and jury.

Do you recall whether or not, and again, what M.
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M | gaard's view was, he ended up, | think you are
telling us, accepting your advice and instructing
you that he did not wish to testify, but did he
express a desire to do so?

No. OfF course if he had wanted to testify, | was
quite prepared to call him but in light of ny
advice, he made the decision not to testify.

Did you get any sense from him though, in the
course of your discussions in explaining this to
him that he wanted to get up there and tell his
side of the story?

Well, 1I'"msure that he wei ghed and considered it
in the light of the discussion | had with him but
at the end of the day | think he decided and
indicated to me that he decided he was going to
take my advice.

Did he at any time -- let's talk prior to this

di scussion at the end when you are giving himthe
advi ce. Prior to that did he indicate to you that
he wi shed to testify?

Well, this had been a discussion that had taken

pl ace nore than once and we never really got to a
situation where he had to make a decision until

the appropriate time, so that I'm sure that we

wei ghed the -- well, | know that we discussed the
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pros and cons of himtestifying and that's really
the best | can do for you without my interview
notes of the various chats that we had had before
the final sessions.
MR. HODSON: This is probably a good spot
to break for the day, M. Conm ssioner.
COWMM SSI ONER MacCALLUM:  Thank you.

(Adj ourned at 4:27 p.m)
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