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Transcri pt of Proceedings

(Reconvened at 9:05 a.m)

COWM SSI ONER Mac CALLUM: Good nor ni ng.

ALL COUNSEL: Good mor ni ng.

MR. HODSON: The next witness,
M . Comm ssioner, is The Honourable Calvin Tallis
and | would ask M. Tallis to conme up to the
wi t ness stand, please.

COWM SSI ONER Mac CALLUM: Good nor ni ng,

Justice Tallis.

CALVI N FORRESTER TALLI S, sworn:

BY MR. HODSON:

Good nmorning, M. Tallis. Thank you for agreeing
to testify before this Comm ssion of |Inquiry. For
the record, we know that M. Tallis is a party
with standing, granted standing in March of 2005
and he is represented by counsel, Alex Pringle and
Mar shal | Hopki ns.

And, M. Tallis, you were David
M | gaard's defence counsel during his original
trial and appeal to the Saskatchewan Court of
Appeal ; is that correct?
That's correct.
And | understand that you are currently 75 years

of age; is that correct?
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Yes, just about 76.
WIIl it happen during your evidence, sir, or you
can |l et us know.
Well, it mght.
"' mnot sure if | want to know your birth date
t hen.
That's up to you.
See, you've already intim dated ne. Your
residence is Regina, Saskatchewan; is that
correct?
That's correct.
| would like to just quickly go through a
curriculum vitae that we prepared based on
information you provided to us, and the docunent
nunber is 335413, and just for the record, this is
a docunent that the Comm ssion prepared based on
informati on we gathered both from our sources and
from yours and | think we've had a chance to
review this with you. | just want to go through a
bit of your background here.

| think 1954, graduated from the
Uni versity of Saskatchewan with a combi ned degree
in arts and law, articled with the law firm of
Gol denberg & Taylor and was admtted in 1955; is

that correct?
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Yes.

And then 1967 is approximte, received the Queen's
Counsel designation, and then admtted to the Law
Societies of British Colunmbia and Northwest
Territories in approximtely 1973 and 1975; is

t hat correct?

Yes. | haven't checked the precise dates, but

t hose are certainly in the ball park.

And in 1969, 197 -- let's say 1970, at the time of
M. Mlgaard's trial, you would have been a
practicing |lawyer for approximtely 15 years; is

t hat correct?

Yes.

Appr oxi mat el y?

Yes.

15 or 16 years. And then 1976 you were appointed
to the Supreme Court of the Northwest Territories
whi ch al so included an appointnent to the Suprene
Court of the Yukon Territory and the Courts of
Appeal for the Northwest Territories and the Yukon
Territory; is that correct?

That's correct.

And then 1981 you were appointed to the Court of
Appeal of Saskatchewan and continued as a menber

of the Court of Appeal of the Northwest
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Territories and Deputy Justice of the Suprene
Courts of the Northwest Territories and Yukon; is
t hat correct?

That's correct.

And then in 1999 appointed to the Nunavut Court of
Justice as a Deputy Justice; is that correct?
Yes, and there's one addition that should be
there, | was appointed to the Nunavut Court of
Appeal just to flesh it out.

About the same time, 19 --

On the same date.

And then in March of 2005 you retired fromthe
judiciary; is that correct?

Yes.

Now, | just want to go back and talk a bit about
your experience and involvenment in continuing

| egal education prior to your appointment to the
bench in 1976. The first point | understand, sir,
t hat you |l ectured on civil practice and procedure
at the University of Saskatchewan for
approximately 20 years; is that correct?

Yes, give or take a year.

And woul d that have been back in 1970, do you
recall if at that time you were doing any

| ecturing?
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| was involved right up until | left practice to

t ake an appoi nt ment.

So in 1970 would you have been -- '69, "'70, you
woul d have been lecturing at the University of
Saskat chewan?

Yes.

And woul d that be through the Coll ege of Law then?
That's correct.

| understand as well that you |lectured at the Bar
Adm ssi on Course both before and after your

appoi ntnment to the bench; is that correct?

That's correct.

And again, in 1970 would you have been | ecturing
at the Bar Adm ssion Course around that time?

| can't be precise as to what | was |ecturing on,
but | know | participated in the Bar Adm ssion
Course over quite a nunber of years and |I'm quite
sure that | was involved at that tinme as well.

Did any of your lecturing either at the Coll ege of
Law or the Bar Adm ssion Course involve crim nal

| aw?

Certainly at various times at the Bar Adm ssion or
related semnars or lectures | certainly was
involved in that type of work, but just let ne

make this point, | was one of many. | don't want
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to |l eave the impression that | was the only one

t hat was involved in this because there were many
of the | awyers here in Saskatoon and indeed in

ot her parts of the province that were invol ved.
The third point, | understand that you were a
Saskat chewan del egate to the Uniform Law
Conference of Canada; is that correct?

Yes, for several years, and I can't tell you the
exact number of years, but | remenber M. J.G
Mclntyre, Q C. and | were | think the del egates
fromthe private bar, if | mght use that, in
contradi stinction to del egates that cane from
various branches of government.

And again, that would obviously be then prior to
1976; is that correct?

Yes, a nunber of years prior to '76.

Would it -- again if we use 1970, the time of M.
M |l gaard's trial, would you have been involved in

the Uniform Law Conference of Canada at that time?

| can't say that it was at that time. | don't
recall it at that specific tinme.
| see.

| think it may well have been before that.
And what work were you doing for the Law

Conf erence?
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Well, the Uniform Law Conference at that time was

deal i ng, was considering anmendments both on the

civil side and the crimnal side in the context of

uni form | egislation across the country with

respect to provincial statutes, but of course with

respect to the crimnal |aw, we had a national
Crimnal Code as we do now, so it was being
approached on a national basis.

And the last item as | understand it you were
faculty member of the Federation of Law Soci et
of Canada, Crim nal Law Program is that corre
That's correct.

And can you tell us a bit about that, please?
Well, | started out many years ago as a
participant; in other words, as a registrant,
then as time went by | was asked to participat

a member of the faculty and I was involved in

a
i es

ct?

and
e as

t hat

for I think about 25 years. The reason | know

that is that in 1998 a group of us were given
wat ches that marked the occasion of our servic
and | happened to have a | ook at the back of t
watch and that's what told me it was in 1998.
So 1973 woul d have been approxi mately when you
started your association as a faculty menber;

that correct?
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Somewhere in that neighbourhood, yes.

And what, can you tell us as a faculty member, and
again relating to the Crim nal Law Program what
did that entail ?

Well, it involved each year, and | think many of
you have probably seen the volumes that are given
to registrants, but it involved consideration of
many topics. For exampl e, one year it m ght focus
on evidence, another year it m ght focus on
substantive crimnal |aw and then another year it
m ght focus on the Charter and proceedi ngs rel ated
to the Charter and then probably crim nal
procedure as such in contradistinction to
substantive crimnal |aw.

And did you then teach -- | understand that

| awyers would attend this on an annual basis, is
that correct, lawyers from across Canada?

Yes. The emphasis, | think, was on participation,
there were workshops after the panel presentations
and so on, and | was involved in that someti mes as
a nmoderator, sometimes as a -- as one who was
presenting a paper and various things |ike that.

| don't want to bore you with unnecessary details,
but - -

And, but it would relate to crimnal |aw mtters,
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t hen?

That was exclusive to the crimnal |aw. And,
during my time, M. Justice David Watt really was
the director of the program wi th, you know, able
assi stance from many other people, but he was very
heavily involved in it and --

And how many people for exanple from Saskat chewan,
then, on the faculty were there?

Urmm, - -

How many woul d be on the faculty from-- on a

year -to-year basis?

| think nmy recollection is that there were two for
most of the years that | was invol ved. | remenber
M . Kujawa was one of the members and then nore
recently, after | stepped down as a delegate, as a
member from Saskatchewan, M. M chael Tochor --
Yes.

-- became a menber of the faculty, and M. Murray
Brown becane a menber of the faculty. Now | hope
| haven't m ssed anybody - -

No, that's fine.

-- because there may well have been one or two
others in there.

| have a number of areas that | intend to cover

with you, M. Tallis, relating to your
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representation of M. Ml gaard at the trial. One
of the Terms of Reference of this Comm ssion of
Inquiry is to inquire into the conduct of the
crimnal proceedings, and |like nmost wi tnesses |
will try and do it in somewhat of a chronol ogical
order, focusing on those areas that are inportant
to the Comm ssion, but | have prepared an outline
of where | intend to go with you. If I could cal
up 335414. And maybe, just for the benefit of the
Comm ssi oner and counsel and for the parties and
for you, M. Tallis, I"lIl just quickly go through
an outline of where |I intend to go, and when |
intend to go there, so we can get an idea of what
we're going to cover.

And, again, the first part,
we' ve already covered the curriculum vitae, but
want to go through some experience, your
experience, Legal Aid, what would have been in
your file, what you did after the trial as far as
reviewi ng docunments. Then | intend to go on to
your engagenment to defend M. Ml gaard, and |I've

prepared a chronol ogy of events that hopefully

will assist us in that. Then |I want to spend sonme
time about -- on your meetings with M. M| gaard
-- go to the next page -- and we'll go through in
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detail what your recollection is of what M.

M | gaard advised you of. W' Ill go through sone of
his statements to the police, the scribbler, M.

M | gaard's evidence at the Supreme Court, we'll go
t hrough your assessment at the time of various
matters relating to David M| gaard. The document
al so sets out some of the docunments.

Then | will turn to your
dealings with the Crown -- the next page -- the
di scl osure standards and what was actually
received we'll go through. W'IlIl then talk about
your preparation for the trial and various itens
t here.

Then, when we get to the
prelimnary inquiry and trial, what | propose to
do is rather than go through the prelimnary
hearing and then go through the trial, | propose
to do it together, and by way of the key
wi t nesses, and so we'll touch on what your view
was of the nmost damagi ng evidence at the time,
then we'll go through M. Cadrain, Ron W I son,

Ni chol John. And what | propose to do is to go
t hrough the prelimnary hearing and trial and just
touch on key parts, and how you approached these

wi tnesses and cross-exam ned them and what
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information you had at the time and what you were
trying to achieve with these witnesses.

The next page is the notel
reenact ment . We' Il then go through physical
evidence -- the next page -- and I'mafraid we're
going to spend a bit nore tinme on the
bl ood-secretor issue which we've heard sonme
evi dence about. Then, if we can just scroll down,
there is a few other witnesses that -- Art
Roberts, Shirley WIson, Marie Indyk, and there
actually may be a few other witnesses that | wl
go through with you, and then as well some of the
evi dence of the other witnesses on points that
related to your defence. Then | propose to go
t hrough with you in some detail what factors went
into both your advice to M. Ml gaard regarding
his decision not to testify, or to testify, and
t hat decision itself. And then, as well, 1"l
finish up with some questions relating to your
observations at the trial.

We'll then go to the appeal and
spend a little bit of time on that. And at this
poi nt what | propose to do, M. Tallis, is, at
| east for the first part, focus on what you did at

the trial with what you had at the time, so in
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other words we will identify what information you
had and what you did. | then propose to go

t hrough some information that we now have that

you, | believe, weren't aware of at the time or
may not have been aware of at the time, and we
wi Il canvass with you what you m ght have done had
you known of that information. | think I'm
over-simplifying it, but that, that's generally

t he subject area.

Then, the next page, we'll talk
a bit about M. Fisher's confessions and
convictions in October of 1970 and what m ght have
happened there.

Then we'll rmove into
post-conviction issues and your contact with
subsequent counsel for M. Ml gaard, the Suprene
Court reference, RCMP, and then |I will touch on
some post-conviction comentary that has been nmade
with respect to M. Ml gaard's defence at trial.
And then, finally, just a short bit about the
medi a and m scell aneous. So that's hopefully
where | intend to go, sir, over the next few days.

If we can start with back in
June of 1969, it's my understanding that that's

when you woul d have been retained to represent M.
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M | gaard, is that right?
Yes. | couldn't give you the precise date but

t hi nk you have a note of that.

Yes, and we'll see some documents that wl
assi st .

Al'l right.

| think there is no issue on that. And it's ny

under standi ng that that would have been through
the Legal Aid program of the day; is that corre

That's correct.

ct?

And can you tell us a bit about your practice at

the tinme? Let's talk about 1969-1970, how woul
you have descri bed your |aw practice, what were

you doing at the time?

d

At that time | was doing mainly counsel work, and

t hat would include quite a bit of work in the
crimnal law field and, of course, work in the
civil law field too, in other words civil
[itigation.

How many, again, how many murder trials would vy
have conducted prior to David Ml gaard's trial?
You know, | really have never kept track of thi
l'i ke that. | know that |I'd been involved in a
nunber, and also attenmpted nurder and rapes and

t hings and related types of crinmes, but to put
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specific nunmber on it, | couldn't. But | think
it's fair to say that, |like a nunmber of the
| awyers in the city here, I'd done a fair amount

of work in the field of crimnal |law as well as on
the civil side.

Okay. Just as far as -- | understand as well,

sir, that you did some prosecution work?

Oh yes, | had done prosecutions, fromtime to time
| was instructed to handle cases of that nature.
It's my understanding, and | think we heard this
evi dence perhaps from M. Caldwell, that at that
time certain rural areas had private | awyers that
acted as prosecutors fromtine to time, and is

t hat correct?

That's correct.

And | think he said you may have had the Humbol dt
area; iIs that correct?

The Hunbol dt area.

And so you would then -- for exanple, did you
prosecute any nurder cases?

Near the very, near the end of my |egal career |

-- Humbol dt was an area, it was, | would call it a
very | aw-abiding area, and in all the times that I
can recall it -- and bear in mnd that ny wife's

famly conmes from that general area -- there was
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one case.
Of murder?
Of murder. And that was near the end of ny
career, --
This --

-- not too far anyway, and | remenber it because
M . Halyk was counsel for the defence and he was
appoi nted under the Legal Aid scheme, he was
brought in as senior counsel on the matter.

And so again, as far as prosecuting, what other
types of case then? Let's just go back to 1970.
At the time of M. Ml gaard's trial had you
prosecuted other serious crimnal cases, then,
prior to that time?

Well, before that | had been instructed and
brought in by the Crown prosecutor at that time in
Prince Albert, | couldn't tell you what year, but
there was a nurder case in the penitentiary and |
was asked to handle that and I did assist, and
actually led for the prosecution, along with the
|ate M. Gordon Kirkby.

And that would be prior to 19707

|'mquite sure it was.

And then, again, as far as -- let's just go back

to your crim nal defence work. Prior to 1970
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would it be nore than 10 cases, serious crim nal
cases you would have defended, 20, 30; are you
able to give us sone range?

Oh, as | said, | couldn't give you the number.
But over the years it would be more than that,
because | had started doing crim nal work,

al t hough not of the heavy nature, even during ny
articling year.

So in 1955 you started crim nal work?

Yes. And, as | say, even in those years, even
when we were articling, there was sort of an
informal arrangement that articling |aw clerks
were permtted to appear before the Provincial
Courts -- or then they were called Magistrate's
Courts -- even on matters that probably
technically required the services of an admtted
| awyer . But that was sonething, and that's how
many people started with their interest in Legal
Ai d, because there was not a Legal Aid Plan in
exi stence at that time other than an ad hoc sort
of a plan that had been set up by the |ocal bar
and with the blessing of the courts.

And can you tell us about, again prior to 1970,
had you appeared before juries or conducted jury

trials?
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Oh, 1'd been in front of juries many tinmes.
And so - -

| couldn't give you a number, but | think it's
fair to say -- and I've tried to reflect on

this -- | think I had appeared in front of every

Queen's Bench judge that was sitting on the Bench

at that time, and some of those cases would have
been non-jury, but many of them would have been
jury cases.

So would it be fair to say that, at the time you
conducted David Ml gaard's trial, that you had
been involved in numerous nmurder jury trials?
Yes, | think I can fairly say that | had had
extensi ve experience.

And, again, --

But - -

-- 1"lIl try and conme back to a nunber.

Yes.

Coul d you give us a --

| couldn't give you a number now, but once again

want to emphasize there were other | awyers who

al so had done extensive work
Yes.
-- in this area, so | don't want to m srepresent

my role in the local bar.
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If we could turn to the Legal Aid Plan and can you

tell us, in 1969, what was in place as far as

Legal Aid?
Well, as with everything that | have been asked by
you this morning, | have to rely on ny own

recoll ection because | don't have any documents or
anything that --
Ri ght .
-- assists ne, but by that time | know that there
was a Legal Aid Plan operating and that the
secretary was M. Heidgerken, who was the Local
Regi strar of the Court of Queen's Bench, and ny
recollection is that the assessment of eligibility
for Legal Aid was passed upon by a comm ttee. I
don't recall how the commttee was formed or
created, | don't think there was a statutory basis
for it but there may well have been sonmet hing
under regul ate -- governnment regulations, but on
that commttee | know that nmembers of the private
bar who were involved, and | think probably
menbers of the prosecution bar, and as | recall it
the menbers of the commttee would vette the
applicant in terms of eligibility.

And that had devel oped from what

| will call the ad hoc arrangenment that existed
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earlier, and under that arrangenment -- and that's
what was in place in 1955 -- nmenmbers of the | ocal

bar were asked to put their name on the list and
they sort of rotated in terms of phone calls, but
in case of more serious offences | think they
would go to the nmore experienced menbers on the
panel, if | may use that term

For example, in 1955, | don't
think | would have been asked would | take a
mur der case.
Okay. So --
Umm, people |like James Wedge, Q C. or D.E. Gaul ey,
Q C., or people like that would have been on it,
and | just mention their names to illustrate and
not to exclude anybody. But gradually the need to
have a nore substantial plan evolved, because
under that ad hoc plan there was no funding, it
was just done -- handled by the |ocal bar, and
each office was expected to do its bit, if I --

you may use that term

In 19 --

Now | don't know whether |'ve been --

In 1969 then --

| don't know whether |I'm being too |ong-w nded

about this, or not, --
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No.

-- but you tell me if | am

In 1969, then, was there funding in place then,
under the Legal Aid Plan, from the government?
There was some government funding avail abl e,

al though ny recollection is that it was very
[imted, but at least it was a start.

And of course | -- since you are
asking me, if you want it dealt with a bit nore
comprehensively, even before this funded plan came
in there was also a system where, if the judge
said "this man needs counsel"™ and you were sitting
in the courtroom he would probably | ook down and
say "M. so and so, |I'd Iike to appoint you to
defend this man, will you accept the

appoi ntment ?", and the tradition was counsel, |

never heard them say "no
Okay. If we can go back then to, again,

1969- 1970; were you a proponent of Legal Aid?
Very much so.

And were you involved in the pronotion and
advancenent of Legal Aid and the Legal Aid
progran?

| believe | was. | can remenber that when the

creation of a more el aborate plan was being
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considered | was interviewed by | think it was

M . Roger Carter, Q C. and someone else as far as,
you know, what | thought should be included in the
Legal Aid Plan and various other things. | don't

remenber all the details of it --

Ri ght .

-- but I can tell you that, the way you've asked
me the question, | was involved and | believed in
it, I thought it was only right.

And prior to your engagement by M. Ml gaard

t hrough the Legal Aid Plan had you conducted other
cases through Legal Aid?

Oh yes.

Had you --

Goi ng, going back, you know, not only through the
funded Legal Aid, but prior to that | had.

Yeah. Unfunded pro bono cases; had you done sone
of those?

Oh yes. | remenmber, starting in 1955, having one
in particular and --

Was it --

To start wth.

Was it --

| was representing an accused, it was a

co-accused, and that co-accused was represented by
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M . Wedge.

Woul d the fact that you are being retained and
either funded or not funded through Legal Aid have
any influence on the manner in which you, as
counsel, would put forward a defence on the -- on
behal f of your client?

No. | al ways took the position that when you
undert ook a defence you undertook a commtted
defence regardl ess of the station in life of an
accused person. | felt that anybody charged
deserved as good a defence as | could give them
and | didn't, in any way, feel that any other
approach was justified. And | think | should say
this, in nmy view, was the culture of the bar here
in Saskatoon, one that had been passed along to
me.

Woul d there have been any |limts at that time,
monetary limts or imts on what you could or
couldn't do in the defence of M. Ml gaard,

i mosed by the Legal Aid Plan? And what | am
getting at is was there things that you could have
done or would have done but for the fact that the
Legal Aid Plan somehow [imted you?

Well | suppose that when you come to the issue of

whet her -- you know, getting experts, they had to
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be approved. But of course most of us that were
involved in the crimnal |aw, you know, had a
network of friends in other professions or access
to people who -- and | know in ny case some of
them even though they weren't | awyers, were
comm tted.

If M. Ml gaard had been a paying client, for |ack
of a better word, as opposed to being through
Legal Aid, would you have defended him any
differently or done anything differently in your
defence of him?

No. | think that's a fair way of putting it and

the answer is "no
| want to talk generally about --

| - -

Okay.

| should just say this; that whenever | was

appoi nted under the Legal Aid Plan and even before
with respect to a case, and particularly one, a
serious case, | did not fob off the responsibility
to juniors. | may have had themin with nme, but |
did the work myself, and --

And we'll talk a bit nmore about that, because

there was a gentleman by the nanme of |an

Di shery --
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Yes.

-- who was either an articling student or
first-year |awyer that attended the trial with
you?

Yes.

And | think we'll see some correspondence where
you sought funding from the Legal Aid plan for
him and they refused, and so you, your firm,
provided M. Disbery at no cost at the tinme; is
t hat correct?

That's correct.

And we'll see some docunments a bit |ater about

t hat .

Yes, yes.

And, again, |I'll come back to that, M. Tallis.
Thank you.

About what role M. Disbery may have pl ayed. | f

we can just talk generally about practices at the
time, in 1969 and 1970, and private investigators;
were private -- were there private investigators
at that time and did defence counsel use private
investigators in crimnal matters?

| don't recall there being private investigators
avail able at that tinme.

And "1l touch on this nore specifically with
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respect to the David M| gaard case --

Yes.

-- and ask you what specifically you did. Did you
and ot her defence counsel, then, have other
sources to gather information, intelligence,
etcetera?

Yes, that's what you devel oped through the years.
And then if we can go back to again just general
practices at the time. What was the use of
experts, and in particular forensic and medical
experts, to assist in crimnal defence? Ws that

preval ent at the tinme?

Well, you know, from ny personal perspective and
also from what | observed, regardl ess of whether
t here was funding available or not, | had no

difficulty in getting medical opinions or doctors
who would direct nme to other sources that were

hel pful, and | can think of one particular doctor
that | often went to because he was very commtted
in this area and would al ways take the time to go
over things with ne and indicate to whom | m ght
go, people that he knew even outside of the
province.

And would there be cases then, sir, where you

m ght call an expert witness on a particular issue
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in the defence of a matter?
Yes. Psychiatrists were available and called from
time to tinme.

| would like to now turn to your file, or your
lack of file.

Yes.

And you nentioned this, and | want to just start
off with maybe having you tell us, based on your
menmory, and there's sonme docunents |'|Il show you a
bit later, but if you could try and reconstruct

for us and tell us what would have been on your
physical file at the time, and maybe just wal k us
t hrough what woul d have been there, and |'m going
to take you | ater to what we now have, but can you
just generally tell us how you would have

organi zed the physical documents and what would
have been there?

Are you thinking of at the end of the day or as
the case progressed?

Either way is fine, whatever is easiest to

expl ain.

Well, | can just explain it in general ternms to
you. Fairly early in nmy career | devel oped what |
woul d call a defence counsel's check |ist. Now,
| ve | ooked to see whether | still had a copy of
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it, but I haven't been able to find it, but |ater
that came into pretty conmon use, but then | would
of course set up a file and I had the practice of
taking very copious notes in my own handwriting.

| wasn't able to do it in shorthand because |
didn't have shorthand, but then | would, from

t hose notes, usually dictate a meno and put it in
the file, and | did that because if you dictate it
from your notes, you get it typed up in very

| egi ble form and usually flesh it out a bit better

than if you go back and try to read your notes, so

that was -- and that of course would be a
continuing process as sonmething came up. Now, |'m
not saying that | dictated the meno exactly, you

know, the same day or something |ike that, but
often the sanme day.

So, for exanple, and we'll see a bit l|later that
you had a number of meetings with M. Ml gaard and
| think three one-day nmeetings, or part of a day
meeti ngs when he was in Prince Albert; is that
correct?

Yes. Now - -

O - -

"' m able to say that because you were able to dig

up some docunents.
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Yeah, and |I'Il take you to those a bit |ater.
Okay.

But, for exanple, just generally, your neetings
with David M| gaard, would you have taken copious
notes then of those?

Ext ensi ve handwritten notes.

And then what would you do with the notes?

Then | would have them typed up for ny file
because | always found at trial, or even at a
prelimnary hearing, it was much easier to refer
to typewritten notes or menoranda than it was to
go back to your handwriting. It was a much nore
di sci plined process in ny view.

So with respect to your discussions with M.

M | gaard, would you have had on your file a number
of pages of notes or menos or can you give us sonme
i dea of what m ght have been on there at the time?
They woul d have been quite extensive because just
to illustrate, | know that very early in the

goi ng, now this would be before the prelimnary
hearing, and particularly at Prince Albert the

first time | visited him maybe even before --

|'m sorry, maybe just -- |I'm not sure if our sound
is -- maybe if you can just --
Oh, okay.
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Yeah, that's fine.

| would have handwritten notes typed up, but they
woul d be quite extensive. For example, |

di scussed with him his background and a number of
ot her things. | don't know whether you want ne to
go into that now?

Sure. Well, I'"ll go into the specific discussions
about the event, but maybe just generally.

Well, | went in, | got all the background
information --

Yes.

-- And wrote it up; for example, his education,
his work, although he was a youngster he did have
a work record, we discussed his conflict with the
law if | may, or his troubled youth, and various
things like that, and I would -- | know | wrote up
notes on all of that. Now, that's just part of

it, but I think that answers your question in the
sense that it illustrates the type of thing that
woul d be built up.

And "1l take you through a bit later this morning
specifically what you recall M. MIlgaard telling
you about the events of January 30 and 31, but
woul d that have been captured in your notes and

menmor andums ?
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Oh, vyes.

What about -- and we'll -- your thoughts about

ot her witnesses or strategies, things |ike that,
woul d you have menmoranduns regarding that?
|'"mquite sure | did.

Woul d you descri be yourself as, or your practice
at the time, did you produce a significant nunber
of, if I can call them internal menorandunms with
you writing down your thoughts, observations,

opi nions, things of that nature?

Yes, that was ny practice.

And so on -- and again | hate to do this to you,
but as far as a number, can you give us sone
general idea, are we talking 10, 50 menmoranduns

t hat m ght have been on this file, 1007

| would say that by the time | was getting ready
for trial, there was probably well in excess of
50. Now, some of them would be very short.

Yes.

Some of them would be two or three pages and built
up, and I'll explain to you | ater when you get
into it what use | would have made of those in
preparing for the trial.

Can you tell us then on your file, what would have

been there as far as your trial brief, if | can
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call it that?

Well, in this case | prepared a brief for the
prelim nary hearing to begin with and the purpose
of that was to devel op questions that should be
put based on the information that | had obtained,
and here | think I'"mthinking particularly of the,
in terms of detail, the questions that | put to
M . Paynter and, to a |l esser extent, to Dr. Enmson.
Okay, if | can just pause there. Wuld that be
related to the frozen semen and the secretor

i ssue?

Yes.

And so are you telling us you would have prepared
in advance sets of questions for those two

wi tnesses on that issue before the prelimnary
hearing?

Oh, yes, and for sonme of the other wi tnesses too.
Okay.

Based on the material that | had picked up, but

| -- but in terms of personal recollection --
Yes?

-- 1 recall spending a great deal of tinme on what
"1l call the secretor issue before the

prelim nary hearing.

Okay.
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And that was part of the preparation that |

undert ook at that stage.

Woul d you have nmenorandums that woul d have set out
your thoughts and defence strategy on how to deal
with that issue?

| would say potential strategy, yes.

Okay.

Strategy for the prelimnary hearing and, quite
possibly, leading to simlar or perhaps other
strategy for trial.

And we'll touch on this in detail a bit later, but
t he secretor issue and the frozen semen, was that
a matter that you, did you think that hel ped or
hurt David M| gaard's defence at the time you were
preparing for the prelimnary hearing?

Well, at that time | was certainly |leaning to the
vi ew, depending on how it came out, that it would
be of assistance to his defence.

And did it end up happening, the evidence com ng
out in that regard?

Yes, | would say so.

Okay. And again, we'll deal with that in a bit
nmore detail.

Yes.

As far as | egal research, what would have been on
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your file as far as |legal briefing?

Well, | know that this was a continuing process as
wel | . | f during the course of nmy reading and work
| spotted sonething that | thought would have been
of value, | would have made a meno to put in the
file. Suppose, for exanple, a case came out that

| thought m ght bear on certain issues, or |
spotted it, but | did prepare an extensive brief
for trial, that is, a brief of law we're talking
now, that drew upon the work | had done and |
tried to identify in my mnd the points that I

t hought that woul d possibly come up and which
called for argument in front of the judge, and you
have invited me to read over some of the trial
transcript --

Yes.

-- and | noticed that some of those points are
there and were argued. | can't tell you all the
points that | had in the brief because you
sometimes think of things that may come up that
didn't necessarily arise. | tried to anticipate

t hem and have a disciplined brief of |aw that
covered points not only of substantive |law, but
more inportant in this case points dealing with

i ssues of evidence, because that was -- for
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exanple, | do remenber the issue of bad, of bad
driving after |eaving Saskatoon being raised al ong
with some other things, presumably with the idea
that it would be led by the Crown to establish
consci ousness of guilt.

Yes.

Well, that was the type of thing that | had
briefed in advance so that when the point cane up,
| could address it, and secondly, the practice was
often, depending on the individual judge, but it
wasn't uncommon for the judge to indicate through
the registrar in advance that if counsel have
cases that they are going to raise with respect to
any issues or arguments, let nme have the names of
the cases and the citations, so there was a

t wof ol d purpose. You could make the citations
avail able in advance if you were asked for it.

And if | mght just, and we'll see this a bit
|ater in the transcript when we go through it, but
| think some of the points, one was unsavoury

wi t nesses?

Yes.

And | can't recall which specific witnesses that
related to, that was an issue that was dealt wth.

Was that one that was briefed do you think?
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Well, | know it was. That's one that | remenmber
vexi ng over.
And section 9(2), which we'll spend sone time on,

Ni chol John, is that something that you would have
briefed in advance of the trial?

Yes.

And when you say brief, would that be researching
the case | aw and devel oping a position to put to

t he Court?

That's correct. When | say a brief of |aw, I
refer to not only locating the cases, but

summari zing them and distilling the ratio of the
case and its applicability to the potential issue
that was com ng up before the Court, or m ght come
up before the Court.

And what about the issue of |eading evidence of
bad character, was that sonmething --

Oh, that was somet hing that was very much on ny

m nd because of the risks of opening the door.

And what -- we'll talk about that a bit |ater, but
as | understand it, that would be that through

ei ther, through your cross-exam nation of a
witness or if M. Mlgaard testified and put his
character in issue as a person not of the type to

have commtted an offence like this, that that
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woul d all ow evidence of character to come in from
the Crown; is that -- have | summarized that
correctly?

There's the potential for that, and also early in
the going | didn't know whether or not the
prosecution were going to try to lead it as part
of their case, | didn't think there was any | egal
basis for it, but | was very conscious of the need
to be ready to challenge the adm ssibility of,
what we' |l call bad character evidence, if an
attenpt was made to put it in as part of the
Crown's case.

If we can then go ahead then to trial, and |1l
have some docunents that I'll show you in a
monment, can you tell us what, what would have been
in your trial brief or your binder as far as how
you prepared for each of the wi tnesses that was
going to testify?

My practice was to prepare a draft

cross-exam nation for each witness and -- | don't
know how much detail you want here.

No, please tell us.

Al'l right. | took each witness and | prepared a
draft cross-exam nation of them based on the

prelim nary hearing evidence and any ot her
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rel evant materials | had in my file, so the way |
did it was first of all | would prepare an index
and summary of the prelimnary hearing which of
course would cover each of the wi tnesses and |
actually wrote that out on nmy own as | was goi ng
through it. Then I would have it typed up, and |
know significant portions | would personally
underline, sometimes in red, sometimes in blue and
so on, so really what | had was a trial brief that
was subdivided into quite a nunber of sections,
each section being for a witness, and in that
section | would have a photocopy of that w tness’
evi dence at the prelimnary hearing and | would
staple a copy of the portion of the index summary
covering that witness to the front of it.

Okay.

And in addition, | would have the various
statenments, various menoranda that had been
prepared earlier with thoughts that pertained to
that witness or m ght pertain to that wi tness, so
t hat when | was dealing with the witness in Court
| had all the information at ny fingertips, and in
the cross-exam nation brief | did not just make a
reference to crucial areas at the prelimnary

hearing where | had answers that | considered
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favourable, | actually incorporated the questio
and answer into my brief to supplement the
guestion that | was going to put and | did that
because it allowed one to keep the continuity,
al so because | had the exact page reference and
guestion reference there, | could very quickly,
necessary, refer it to the Court and opposing
counsel .

And so this would be a case where a witness at
trial m ght be straying from his or her evidenc
at the prelimnary hearing?

Yes.

Now, just -- let's talk about these menorandums

t hat you had put in there. For exanple, let's
take three of the key w tnesses, Ron W/ son,

Ni chol John, Al bert Cadrain, would you have, in

n

and

i f

e

that trial brief then, menorandunms where you would

have given your thoughts about their evidence,

strategies on maybe how to deal with them your
t houghts on the damagi ng parts, areas you m ght
able to attack and things of that nature?

Yes, |I'm sure nmy reflections were there. | thi
reflections is the best word |I can use at this
stage to describe it.

Woul d these nmenmoranduns, let's just talk about

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

be

nk

t he




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

Page 23662

menmor andums, woul d they be -- how widely would you
share those, if at all?
Well, they were private at that stage. I
certainly wouldn't be handing them out.
Woul d you, for exanple, have given themto David
M |l gaard if he had asked?
No, no, I'mquite sure that that was part of ny
wor k product .
And were there things --
And of course there would be tentative views in
some of the earlier menmos that |ater would change
in the light of what | had |earned or uncovered.
Woul d there be items in there that m ght be
construed as being unfavourable to M. Ml gaard's
position?
Well, | would have in those menos a recitation of
the things he had told ne, so some people m ght
think that, but as you know, | was proceedi ng on
the footing that he had nothing to do with this.

COVMM SSI ONER Mac CALLUM: He had what, sir?
He had nothing to do with this.

COWM SSI ONER MacCALLUM:  Thank you.

"' m sorry.

BY MR. HODSON:

And we'll get to that as far as the discussions.
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Maybe we can deal with that right now. As far as
his involvenment, David M| gaard's involvement with
Gail MIler in any way, what did M. M|l gaard tel

you about that?

Well, he denied it and never wavered from t hat
position.
Okay. And again, we'll conme back to the

di scussions with him

Yeah.

Just on these menorandunms, let's talk about the

wi tnesses, and we'll deal a bit nmore specifically

with them |l ater, but Ron WIlson, | understand,

sir, that prior to either the prelimnary hearing

or trial you did some checking up or investigating

of M. W Ison at another proceeding; is that

right?
Well, | did some background work in Regina, it
wasn't a special trip, but I was there and | made

it a point, and | don't have of course ny file
menmor anda on it, but | recall himbeing up in
Court or at sonething in Regina and that is why,
and it refreshed ny nmemory when | read the
transcript, and | thought a great deal about this
before I asked the question, | found out about his

background and crim nal record and there was one
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item a conviction |I think for conspiracy to
defraud, and | renmember making sure that David was
not a co-conspirator named in that and that's why
| was able to put the question to WI son. He said
he -- | think he said he didn't remenmber who his
co-conspirator was and | knew that | was --

Did you go and observe M. WIlson in Court?

| saw himin Court, I"msure | saw himin Court.
This is in Regina?

Yes. There was somet hing on there where | saw
hi m

And what was your purpose in going to see hin®?
Well, | wanted to get background information and |
think I -- I"maquite sure | spoke to others about
what he was involved in.

Did you observe himin the courtroom was he
giving evidence?

No, no, he wasn't giving evidence, no.

Now, just as far as the file, and I'll conme back
to this as we go through items, at the end of the
case can you give us some idea, are we talking
about boxes of documents that would have been part
of the file?

Well, | know that all my handwitten notes and

everything, | didn't throw them out even though
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t hey had been typed up.

Yes.

And | think they were set aside separately
probably in those | arge envel opes.

So let's just pause there. Your handwritten notes
woul d have been retained, and what about your
internal memorandums, if we can call it that?
Well, the internal memoranda woul d have been
retained, but many of them were probably, and I
can't recall whether they were duplicated or
replicated, maybe not, but many of them would end
up finding their way into my trial brief with --
in the relevant section of the trial brief.

So if you had a memorandum that dealt with Ron

W | son and Al bert Cadrain, a copy m ght be in Ron
W lson's folio or tab and a copy m ght be in

M. Cadrain's?

That's right.

And did you keep a separate set then of all of
your internal memrandums with your notes then do
you t hink?

| can't remember that now. You know, when you are
under the pressure of getting ready for a trial,
l'"mjust -- | know where | wanted to have it for

t he purposes of the trial, but --
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And then when the matter was concl uded then, what
did you do with your file?

Well, it was kept at the office because -- well,
of course there was the appeal then after that.
Once the appeal period -- or once the appeal s had
been conpleted and the matter was concl uded, what

did you do with the file?

Well, I"msure it was still in the office when |
left.

In 19767

In 1976.

Woul d you have -- would you have destroyed any

part of that file as part of concluding it
yoursel f?

No, | have no recollection of anything |ike that
bei ng done. Unfortunately the person who woul d
know all about that is now dead, but --

|s that your secretary at the time, your

assi stant ?

Yeah.

And her name, because we'll hear nmore about her
| ater?

M ss Myrna Frances W I son, and she was very
heavily involved in the work on this case.

Okay.
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| spoke to her not too |ong before she died, a few
years ago to see if she had any recollection or
could assist, as | had spoken to her before, and
she just didn't have any menmory of it at that
time.

At the time of the trial, 1969, 1970, '71, up
until the file was concluded when the appeal s
expired, would you have provided copies of any of
your internal memrandum to David M| gaard or to
his nother, Joyce M Il gaard?

No, | don't think any of the internal menoranda
were ever provided.

Woul d you have provided either David M| gaard or

Joyce Ml gaard with any of your trial brief?

No, | don't think so. | think that it was in the
of fice.
And when | say "trial brief" I'm tal king about

your work product, your questions, things of that
nature?

No.

There is a reference that I'Il get to a bit l|ater
about providing the court transcript, the
prelimnary hearing transcript and | believe maybe
the trial transcript you may have provided to

them is that correct?
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A Well yes, | know that | provided a copy of the
prelim nary hearing, because | wanted himto read
it. lt's very difficult, | think, to remember
everything that was said at the prelimnary
hearing and | wanted himto have an opportunity to
read it over in a nore |leisurely atmsphere. And
| did obtain, I think | obtained a second copy,
but if not it would have been a photocopy that we
made in the office, because | know that for ny
trial brief | had to photocopy it to have segnents
of it for each w tness.

Q Now after 1976 you went to become a judge?

Yes.
And the file stayed with your former law firm is
t hat correct?

A Yes, it was there.

Q And you --

A |'mquite sure, when | left, it was there.

Q And - -

A Now where it was | can't tell you because we had
various storage pl aces.

Q Woul d there have been any specific or general
instructions you would have left with them
regarding retention of the file?

A No.
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And do you recall, what would have been the
practice at that time as far as how long a file of
this nature would be retained?
| can't recall any specific practice but | know
that it was probably retained for a nunber, you
know, the practice would be to retain it for a
number of years.
We've heard some evidence from M. Gary Young, who
is a lawer that you are famliar with, is that --
Oh yes, |'ve known M. Young for years.
And | think in |ate 1980-early 1981 he made
contact with your former firm-- and I'l|l take you
t hrough some of these documents -- to get an
opportunity to look at the file, and | think what
t he docunents reflect, and M. Young's evidence is
that part of the file was provided to him he said
no i nternal menorandunms were provided, and that
the file was returned, and |I think he said about,
if I'"mnot m staken, 86 or 87 pages, he believes,
may have been copied by Ms. Ml gaard and then the
file returned.

Apart from that, that access to
your file, are you aware of any other times or
incidents where your file would have been provided

to anybody on behalf of David M I gaard?
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No, |I'm not aware of any other instance. | think

M . Young was the first |awyer who contacted ne.
And did anybody -- | think, at the time of the
Supreme Court reference, do you recall making

efforts to locate the file at that tinme?

Oh, | made efforts then, but | -- 1'd certainly
made enquiries after | talked to -- after |
realized that M. Young didn't -- that all ny

notes and everything hadn't been | ocated.

| ndeed, what | did do, |I'd taken

a lot of stuff to Yellowknife with ne, --

Yes.

-- and | checked through all of that to make sure

that | didn't have a copy of some of it there.
didn't think I did, but it did occur to ne that
perhaps | took a copy of the trial brief with nme
because of the brief of |law and everything that
was in it, but I had nothing of that nature.

If we could just --

Then |ater |, you know, | had searched, | had had

some stuff out at the farm home and | -- and thi
is particularly for the Supreme Court reference
| searched everything there, and | know that |
spoke to Mss Wlson, and | think | spoke to one

of the other senior | adies who was then in the
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office, and I think I mentioned | held out little
prospect of ever |ocating anything. umm - -

The evidence of M. Young suggests that in 1980 or
81, that the file existed at your former firm,
and again |I'mnot sure, | don't think he saw all
of it, but the correspondence that he received |

t hi nk suggested that the file existed at that
time. Are you able to comment on that, as to

whet her, based on your recollection or your

practices, do you think in 1980 or '81 the

conplete file would have still been with your | aw
firm?
Well fromwhat | -- from having tried to locate it

| don't think it did, and | say that because | did
-- | know various things, with all the noves that
the firm had made, that a fair anmount of stuff was
destroyed routinely. And | know that because when
|, years later when | went to | ook for a, what I
would call a famly file, it had been destroyed.
That's --

| see.

-- my own, on my own famly's side, and | didn't
-- |1 just recognized that these things are
ultimately destroyed and, if | had known that that

one was in the process of being destroyed, | would
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have asked to have it saved.

Yeah. After you concluded the file in, I'm-- |
presume it would be 1971 or thereabouts, once the
| eave to appeal to the Supreme Court was

di sm ssed, would that be a fair assunption that

that's when the file would have been concl uded, or

Yes, but | think it probably, it may well have
been around for a while after that.

Yes. Wuld you have gone back, after you were
done with the file, did you ever go back yourself
and |l ook at the file, review any documents, make
any copies, anything of that nature?

No, no.

And so in 1980, 1980 and 1981 when M. Young was
maki ng efforts through your former firm am1|l to
understand that you had no direct involvenment in
t hat ?

No, I wasn't involved in the searching or anything
l'i ke that. | was living, as you know, in

Yel |l owkni fe and there -- | did not conduct any
searches in the old office when I, on occasions
when | was back.

If we could call up 335423, please. And, M.

Tallis, what we have done with the assi stance of
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M . Agioritis and Conmm ssion staff is gone through
what we have coll ected, the Conm ssion has
collected, to try and identify what m ght be

ei ther your original file documents or copies of
them and this is a listing that sets out three

di fferent menmoranduns and the sources, and I'll go
to these, the June 10th, August 20th, and

Sept ember 8th menos.

And the June 10th we received
from David M| gaard's counsel, the August 20th and
September 8th we received from Ms. Mlgaard's --
or from Ms. MIlgaard, and the two RCMP documents
are the same statement or a copy of the -- pardon
me -- the meno that they would have received,
agai n. Either from M. Ml gaard and M. -- and/or
David or Joyce M | gaard. If we can just call up,
let's call up the first one, 153491, and this is
your menmorandum of June 10th, 1969; is that
correct?

Yes. | think you showed me this one.

Yes.

And it's certainly a menmorandum t hat was typed at
my instructions.

Now t he handwriting on here, at the top | think

that's Joyce M lgaard's initials, the "N' |
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beli eve m ght have been M. Carlyle-Gordge's, and
| think M. Carlyle-Gordge testified that was his
writing; did you ever neet with Peter

Carl yl e- Gordge?

No.

Did you ever give him any copies of your file?

No.

The handwriting down here, is that your
handwriting or is that -- are you able to tell?
No, that's, that's not my handwriting.

Do you have any idea, M. Tallis, as to where this
menor andum woul d have come from and how it woul d
have got to either Joyce M| gaard and/ or Peter

Carl yl e- Gordge?

No, | don't.

s this --

| just can say that the origin of this memrandum
woul d be ny file, --

Okay.

-- you know.

In the sense that you would not have given this to
anybody?

No.

And would this be, again, one of the documents you

descri bed before as being a private nmenorandun?
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And we'll go through --

Yes. This was June 10th, so it was a reflection
of some of the things that | immediately started
t hi nki ng about .

| f you had been asked to provide this memorandum
or, in fact, all your menorandums by either David
M | gaard or Joyce Ml gaard or their counsel would
you have provided them?

| certainly would have provided it to their
counsel if | had them

If you'd been asked?

Yes. | mean | knew, | knew M. Young --

Yes.

-- and had known him for years, and | woul dn't
have had any problem with them being under his
control .

Ckay. Now M. Young's evidence before the

Comm ssion is that he had the file in 1981, and

t hat he did not see any internal menoranduns, and
| believe his evidence was to the effect that he
did not think he saw this document on what he
received. So, again, can you shed any light as to
how this memorandum was provided to Joyce M| gaard
or Peter Carlyle-Gordge?

No, | have no personal know edge about how t hat
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happened, and | don't have any other information

t hat woul d assist on that. | know that ny
position always was that -- to cooperate with M.
Young, | nmean | --

Would -- and is this the type of docunment -- and,
again, we'll go into it -- is that of assistance

to you in trying to recall what you were doing
back at that tinme?
Yes, it, it's part of the ongoing process and
wor K. And certainly, if I had my conplete file
with all the menoranda and ny handwritten notes
from which the memoranda came and ny trial brief
it would be of great assistance to me, even after
this long | apse of time, to remenmber things wth
more precision. But, as you know, | don't have
that and |I'm doing the best | can to give you ny
personal recollection.
Certainly. If we could go to 212231, please.
And, again, I'll conme back to these menorandunms
and go through them in detail.
Okay.
| just want to deal with identifying them for now.
So 212231.

And while we're waiting for

that, the paper copy of the June 10th memorandum,
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| believe you had a chance to |ook at that, is
that correct, the physical copy that we received
from David M | gaard?

Yes, | -- you showed that to ne.

And | think, please correct me if I'm wrong, but
you believed that to be a photocopy as opposed to
the original; is that right?

Yes, | think it is.

Yeah. And so this is the August 20th, '69

memor andum and, again, this is a menmo, one of your
file menos; is that correct?

Yes it is.

And | don't think there's any handwriting. I f we
could just go to the third page, and again that
woul d be your secretary's initials there, is that
correct?

That's correct.

And again, same question, do you have any

knowl edge as to how this memorandum -- actually,
this one was received from Joyce M| gaard, the
earlier one was from David Ml gaard -- as to how
this memorandum may have been provided or may have
gotten to Joyce M | gaard?

No, | have no personal know edge or information on

t hat .

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

Page 23678

If we could then go to 212234. And again, we'l
touch on this a bit later, this is a Septenmber
8th, 1969 nmenmorandum; is that your writing at the
top:

"prelimnary"?
No, that's not ny handwriting.
And this one we have only got the first page. | f
you can actually scroll down to the bottom --
actually just, pardon me, just go up to the top
for a moment. This is a menmo about a neeting with
M. Caldwell for approximtely an hour to review
the file -- and then scroll down -- and, again,
we'll deal with this later, but it tal ks about
vari ous points, and then it ends, and the bal ance
of the document we don't have. And, again, would
this be, at least the first page, be part of a
menmor andunt?
Yes, that's definitely nmy menorandum - -
And are the --
-- as typed up. This would be one where |
probably on -- was reflecting and wrote it out by
hand and then dictated it.
Okay. And would these nmenmoranduns, are these the
menor andums or the -- of the type you described

earlier for us that you would have prepared --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23679

Yeah.
-- on an ongoi ng basis?
Yes. These illustrate, | think, the way | was
dealing with this aspect of it.
Okay. It's probably an appropriate spot to break,
M . Comm ssioner.

(Adj ourned at 10:26 a.m)

(Reconvened at 10:45 a.m)

BY MR. HODSON:

M. Tallis, we'll just finish on the file
documents that we have been able to gather from
our Conmm ssion dat abase. 335424, please. And |I'd
gone through and shown you the three, the two
menor andums and one partial memrandum we have.
Yes.

And this is a listing of transcript summaries that
you have authored by witness name, and you wil

see we have the document ID and the source and the
box. | think these were all received -- and we
can maybe go to the next page -- three from Joyce
M | gaard, the rest from David M| gaard. And

per haps we can go -- |'ve got the, actually the
originals here, and I think you have had a chance
to |l ook through these documents, have you not, M.

Tallis, the physical docunents?
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Yes, you --
| showed those to you.

-- you were good enough to show themto me in

advance.
And they appear to be -- and, again, we'll go
t hrough themin a bit nmore detail later -- they

appear to be photocopies as opposed to originals;

is that right?

Yes, that's the way | | ook at them
Yes. And we'll maybe call up the -- just hang on
one mnute -- let's call up 179451. And this is

the one for Ronald W I son. Maybe we can j ust
enl arge that top part. So this would be -- maybe
you could just explain briefly what this docunment
is? This is your -- you prepared this document?
Yes. This illustrates what | was nentioning to
you before as part of my preparation for trial,
and while the handwriting in the |eft-hand corner
is not mne there is no doubt that this refers to
the prelimnary hearing evidence, and this refers
to the witness W I son.

Now as part of ny preparation |
think I mentioned to you that | made a summary, or
you m ght say an indexed summary of the evidence

at the prelimnary hearing, and that was of course
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part of my preparation for the trial. And once |

got the, you m ght say the master summary

prepared, | would make copies of each portion of

the summary to affix to the testinmny of the

specific witness which | had photocopied in the
segment for that witness. The underlining --
well, first of all, this would be typewritten by

my secretary and assistant, Mss WIlson, from

notes or a summry or index that | actually wrote

out by hand. Then when it came back to nme typed

up, it's possible | did it even in nmy handwritten
notes, but | think the likely thing is that | then
woul d underline certain portions of it. | n ot her

words this is not a typewritten underlining,

Ri ght .

-- it's my underlining with a ruler, and in sone

cases | know it was ny practice to underline sonme
things in red to highlight them Of course |
can't tell you which items | had underlined in red

fromthis copy.

So these would be the key parts of M. WIlson's

prelim nary hearing evidence that you would
summari ze and underline the nost significant
parts; is that right?

Yes. And that set the stage, of course, for
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| was preparing my brief for cross-exam nation.

could refer to this and the transcript and

actually incorporate into ny brief for

cross-exam nation certain questions and answers

for quick reference without having to go to the

prelimnary hearing transcript, but | would be

able to in effect say, if | was referring to it,

"My Lord, page 271, question so and so".

And if we could then go to 179474, and this is

page 5 of the Ron WIson summary, are you able to

tell us -- just call that part out.

Yes. Coul d you enl arge?

Yeah. The "NB", checkmark, and then | think:
"How long till they got to Danchuk's";

is that your handwriting?

| would say it is.

And so do | take it, from that, that you would

t hen make notes on this, then, after they were

typed up where you wanted to add things or --

Well | think the nmost |ikely scenario is that |

made this handwritten note when | was preparing

the brief for cross-examnation at trial.

And then if we can go to 179334. And again, if we

can just call out this mddle part, this is part

of Ron WIlson's and then it talks, | think, WIson
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sayi ng:
"all of themtired",

and then it says:
"woul d he rape, murder in such a frenzy
if he'd been up all night. Any proof
he's psychotic";

woul d that be your handwriting?

No, that is not my handwriting.

Do you know whose handwriting it m ght be?

| do not know.

If we can go to the next page.

| certainly know that it wasn't Mss WIlson's.

Okay.

| woul d have recognized her handwriting.

And then again, and we'll deal with the details of

this a bit later, but would that be your notes at

the end of that?

Yes, that is nmy handwriting and notes,

undoubtedly, that | made. And, once again, | am

quite sure that that's the type of note or

guestions or queries that | wrote up as | was

preparing for trial.

| shoul d have asked you this before. You tal ked

about your trial briefs and your list of questions

for cross-exam nation of witnesses, and | think
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you said you put all of the relevant information

into that folio or section, is that right?
Yes.

Did you prepare one in the event that David
M | gaard was going to testify?

Yes, | had, | had worked up a draft

exam nati on-in-chi ef.

And what el se would have been in that section of

your brief?

It would be simlar to the segnents for the other

wi t nesses, |ike statements, menoranda.

Woul d the memorandum of your discussions with
David M|l gaard be in that section?

Oh, yes, yes. And, you know, when | say

"di scussions” | include all the background
information that were mentioned earlier that
took from him

If we can then go to 335426, please. This is

a

docunment that we prepared this norning, and this

is alisting of the exhibits and | ab reports which

we've identified fromour files that are your
that | think were from your file, and again I
think the source of them are Joyce M | gaard.
then it says:

"original handwriting",
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and | think if we go through some of these, on
some of these lab reports, sir, you have been
able to identify your original handwriting; is

t hat correct?

Yes. | am sure, though, you have the ones that
you showed nme in advance, and | recognized ny
handwriting, and I think it's original handwriting
on some of them

And the fact that it would be original
handwriting; can we take it from that, then, that
t hese woul d be original documents from your file?
That's right.

Do you have any idea how the original file
docunents would have been provided to

Ms. Ml gaard or anybody on her behal f?

No, | --

Maybe 1'I1l just go through and show you sone of

t hese. Maybe just put, we'll put them up here,
and 1'll have you identify the handwriting. Ckay.
Now t hat, actually I think that -- actually, John,

if we could go back to the front page of that and
actually just take the tab off. 225033, if we can
just go up to the top, we have seen this document
bef ore. Can just slide the document down to show

us the top. This is, | think, a May 21, 1969 | ab
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report, and relating to various matters. I f we

can just go down to the bottom please, and is

t hat your handwriting, sir?

Yes, it is.

And it says:
"Mol chanko will check date of return to
Kleiv - should be May 22/69 rather than
May 25/69".

So, fromthat, can you tell us that this would

have been an original |ab report on your original

file?

Yes. | haven't actually seen the physical

document this morning, but if this is in the new

bal |l point, that's --

That's the actual docunent.

Okay.

Woul d you like to see the docunent?

No, you've checked it, we don't need to.

If we could then go to the next one, there's just

a couple nore here, this is the May 21, '69 |ab

report?

Yeah.

Is there original handwriting on that, John?

Yes, there is.

And t hat says:
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"l eave out";
is that your handwriting?
No, that isn't my handwriting on that.
Okay. Next page. If we can scroll, and again |
think that's blue; is that your handwriting:
"back alley in Regina"?
Yes.
And t hen:
"Bobs will not call"?
That's right.
So, again, these would be original |ab reports
from your original file?
That's right.
Okay. And, again, on the left this is talking
about -- | think that -- is that your handwriting
ri ght under Concl usion?
Yes it is.
And:
"Bobs is not",
can you read that for us:
"putting this in at trial"?
Yes, that's right.
And then above:
"bl ue bl anket from funeral home";

is that right?
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Yes.
Ckay. |s there anything -- okay, | think that's
the extent of it. These are all docunents, M.

Comm ssioner, that are part of the database.

If we could then go to 331925,
and |I'"mjust going to go through a few docunents
t hat we went through with Gary Young. February
2nd, 1981, and this appears to be, at |east from
t he evidence we've heard and from the docunents,
the only occasion when your file was provided to
anybody on behalf of David or Joyce M| gaard, and
it suggests a contact by M. Young February 2nd,
1981; would you have been in touch with M. Young
at this time?
| can't tell you the date when he phoned ne.
That's the only, the only contact | had with M.
Young was by phone. Now whet her he spoke to nme on
more than one occasion | cannot recall.

And woul d he have asked you, then, for an
opportunity to |look at your file then?

' m sure he did, and | know my position was that |
was quite happy to cooperate with M. Young.

So woul d you have comuni cated with your former
law firm then and advised themto --

| may have, or | may have told Gary Young that.
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Okay.
And then they may have phoned ne for confirmation,
but I think if M. Young told them that, they
woul d have accepted it without reservation.
If we can then go to 331923, this is a letter back
from M. Buckwold indicating that your former firm
has no objection to your access to the file and
that he will have to review the file so that
i nternal memorandum may be renopved, and woul d that
have been the practice at the time, M. Tallis, or
prior to you going to the bench, about providing
access to the files, are you able to el aborate on
t hat ?
No, |I'm not, because | wasn't involved in that
di scussion at all.
Okay.
As far as | recall.
And then 331911, and | think this is the letter to
M . Young from your former firm saying:
"You are free to take the file on the
strict condition that you return the
file intact to this office upon
compl etion of your review of sane."
Woul d you have been involved in any of those

di scussi ons?
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No, but | think that was certainly the usual
practice, that if you made a file available, it
was to be returned with everything in it.

Now, was that --

And that was an informal sort of understanding I

t hi nk anong the law firms.

And then you touched on a bit earlier, did you
then get a later request fromeither M. Wl ch or
M. Asper to try and |ocate your file?

That's correct.

And then do you recall what steps you would have
taken at that time?

Well, | know that one of the first persons that |
woul d have tal ked to, because of the work that she
had done on the file and famliarity with it,
woul d be with Mss WIlson, and she didn't have any
ideas as to where else | mght | ook, because at
that time the office had moved as | recall it.
|'"mjust trying to think of the sequence here. W
were in the Avenue Building and then we nmoved to

t he Canada Building and that's where | was when |

| eft practice. The material, as far as | know,
woul d have been npved to the Canada Buil di ng,

al though | can't say that | checked everyt hing.

Then there were a couple of noves after that, |
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believe, of the office that | had nothing to do
wi t h.

When you made those inquiries, am|l correct to say
t hat you were not able to |ocate any part of your
file?

That's correct, and | know that |, somewhere al ong
the way | spoke to | think the ol dest enpl oyee in
the old office because | had some contact with her
and she had, she relayed to nme that a | ot of

mat eri al s had been routinely destroyed and she was
the one | spoke to about the famly file --

Okay.

-- as to what had happened to it, so that's why
that sort of rings a bell.

When you testified before the Supreme Court in
David M|l gaard's reference in 1992, | think at
that time you said to the effect that you were
satisfied that you couldn't find the file and that

it didn't exist any nmore; is that right?

Yeah. | held -- I think |I said to counsel that |
held out little prospect in my discussions and |
didn't give up. | mean, | know that |, even after

| | ooked in places or relooked in places.
The - -

And even in recent, in March when | nmoved all ny
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stuff out, of this year, | went through anything
where there m ght have been any copies of a brief
or anything like that and |I couldn't |ocate
anyt hi ng.

When you testified before the Supreme Court, and |
believe you testified to this effect, that you had
not | ooked at any of your file documents in
advance of your evidence; is that correct?

That's correct.

So the docunents that |'ve gone through with you
this norning, being the three memoranduns, your
part -- parts of your trial brief and the |ab
reports, would it be fair to say that until you
saw themin the |ast few days you had not seen

t hose since 19707

That's quite correct.

And if we can just talk a bit about what know edge
you woul d have acquired about this matter over the
years, and let's start in 1976 when you were
appointed to the Court, did you take any steps at
t hat point to avoid being informed of matters
related to David M| gaard and his quests to have
his conviction set aside?

Well, | felt that I was no |onger an advocate and

that it would be, you know, inmproper for nme to get
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involved in any public discussions or any other
types of discussion about it because the potenti al
was there for the matter either to go before the
Saskat chewan Court of Appeal or the Suprenme Court
of Canada, so | did not participate in any way in
any discussions and felt that it would be, you
know, inproper for me to continue.

What about, and again I'll put aside what you've
done to prepare for your testinmny before this
Comm ssi on, but would you have foll owed the case
and read what was happeni ng over the years?

No, | didn't.

And was that done deliberately?

Yes, it was.

And | think at the Supreme Court of Canada you
testified to the effect that you had not read

anything prior to your giving evidence; is that

correct?

That's correct. | think I mentioned that before
went there as a witness, | did speak to one of the
counsel, | believe it was M. Fainstein, but I

could be wrong on that, to ask whether or not |
should read any material in preparation for going,
and that included any evidence that had been given

before ne. My recollection is that there had been
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an order for exclusion of wi tnesses and under th
circumstances it would be inmproper for nme to do
indirectly what | could not do directly, and so
that's the way, that's the way it unfol ded, and
So then as far as -- you retired as a judge, |
believe, in March, early March, March 5th of 200
or thereabouts; is that correct?

Yes.

And then after that point | provided you with

various materials to read, to assist you in givi
evi dence; is that correct?

Yes, you've provided ne with material fromtime
time and asked that | read it and |'ve endeavour

to do that to the best of ny ability, and with a
view to perhaps assisting in ny recollection of
t hi ngs because | didn't have ny file.

Ri ght. And so again generally | think what we
have provided to you is some of the original tri
transcripts, prelimnary transcripts, w tness
statements to the extent that we could reconstru
your file from what we had?

Yes.

And as well other documents that may have been i
your possession or you would have been aware of

the time; is that fair?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

e

5

ng

to

ed

al

ct

n

at




Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23695

Yes.

And then secondly, we also provided you with sone
police reports and some w tness statenents
relating to sexual assaults, etcetera, information
that | don't think you would have seen before; is
t hat correct?

Yes. The first time |I saw that was when you
provi ded copies of it and asked if | would be good
enough to read it over --

Ri ght .

-- in advance of giving testimny before this
Comm ssi on.

And nmy purpose in that was because | do intend to
ask you some questions during the course of this
exam nati on about how you m ght have done things
differently had you known about those matters, so
again you've had a chance to | ook at that
generally; is that fair?

Yes. | understood that that was your reason for

asking me to |l ook at the materi al.

Yeah.

And | have read it over, but | don't remenber
everything | read, but | can tell you in general
terms that | read the materials that you supplied

on that topic.
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And | think you've told us, M. Tallis, that the
fact that you do not have your original file, that
t hat woul d have been hel pful in your recollection
of what you did at the time; is that fair?

In my view very hel pful because | know that | had
t aken very careful notes that were |ater typed up
and it's -- I'"'mwell aware of the treachery of
menory and |'m giving you ny best recollection
when it is raised with ne.

Right, and I will ask you questions and | will try
to be specific and say, ask you what you recal
about matters, and if you don't recall | may, as
| ve done with other witnesses, ask you to tell wus
what you think you would have done based on your
practices at the tinme or, based on sone ot her
docunents, whether you can tell us, shed sone
Iight on what m ght have happened even though you
don't recall, and I'll try and distinguish that
for you when | ask the questions.

Yes.

| would now |ike to go back and go through a bit
of a chronology and I want to start with some
source documents. We were able to find a copy of
your | egal account to Legal Aid back in 1969. | f

| can call up 065492, please, and this is a
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September 12th, 1969 account to the Legal Aid
Comm ttee and this would have been right shortly
after the prelimnary hearing, and |I want to go

t hrough this because it may be instructive on sonme

dates, and you've had a chance to | ook at this,

M. Tallis, in the last little while; is that
correct?

Yes, you made that available to ne. | didn't know
that it was even around, so until you showed it to
me, | didn't have it.

So maybe we'll just go through parts of this. | t

appears fromthis that June 7th, 1969 would have
been when you first met M. MIlgaard; is that
l'i kely correct?
Yes.
And then an appearance in Court on June 9th, June
16th and the prelimnary hearing adjourned until
August 18th, and then if we can scroll down, we've
covered this before with other witnesses, but the
prelim nary hearing spanned over about three
weeks, but not sitting every day. And then here,
August 4t h:
"Personal attendance in Prince Albert,
Saskat chewan to discuss this matter with

David M | gaard and obtain instructions."”
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And we'll see on a couple of other accounts
references to that. Do you have a recollection

of going to Prince Albert to meet with M.

M | gaard while he was there?

Yes, | personally, you know, | definitely recal
going to Prince Albert before the prelimnary
heari ng. | can't say the date, but | certainly am
gquite satisfied that August 4th would be the date
taken fromny file records at the time, and I
recall that because it was very deliberate on ny
part to want to review the matter in some detail
with him before the prelimnary hearing and al so
to explain to himthe nature of a prelimnary
hearing, its purpose and so forth, and also |
recall that the staff at the provincial jail where
he was held were very co-operative in ternms of
maki ng an office available to me to spend tine
with him In other words, it wasn't just in a
cell or alittle room

Woul d you have expl ained the case that you thought

exi sted against M. Ml gaard?

Well, | certainly would have revi ewed everything
with him and even before this, I'"'mquite sure
that | had, you know, told himvery early --

per haps you are going to go into that l|ater --
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You can deal with it now.

| told himvery early in the going some of the
things that | had | earned and of course gave him
appropriate instructions and cautions, so this was
really part of the continuing process of keeping
hi m posted, and the other thing too is that | had
an arrangement, and he certainly never abused it,
| had an arrangenment whereby he could phone ne on
reverse and we had talked a tinme or two on the
phone, but frankly, | was cautious about

di scussing matters on the phone with him but in
terms of generals, sonme general things, yes.
Woul d these be calls from Prince Al bert then?
Yes.

Okay, and we'll go through that. Just on the
cautions that you would have given, what would you
have cautioned M. M| gaard about ?

Well, at the very first meeting | told himl did
not want him discussing matters with any police
officers unless he first spoke to me and |
indicated | didn't want him talking to anybody
about it unless | was there.

And what about friends?

Oh, | knew very early, | picked up that his

friends were the ones that were pointing him,
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pointing to himas the perpetrator and | al ways
sort of put friends in quotation marks because |
told himto be very leery of any visits by friends
because | thought -- | said, you know, they may
bring themin to see you and you may wel |l be
confronted with innocent statements being

di storted.

And we'll go back to those meetings a bit |ater.
Yes.

So this account, this is September 12th, so this
woul d be the day after the prelimnary hearing is
finished, so would this reflect then the work that
you had done from June 7th, 1969 through until the
end of the prelimon September 11th; is that
correct?

Yes, in general terms, but --

Just go back.

-- it certainly wouldn't have all the leg work --
Ri ght .

-- in there.

So we've got the personal attendance. W then
have the numerous conferences in Saskatoon with
David M | gaard and his parents in connection wth
this matter?

Yeah.
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And | take it those would be either tel ephone
conferences or nmeetings either in the Saskatoon
police cells --

And the other thing too is that | recal

arrangi ng, for the purposes of the prelimnary
hearing, to have a little room set aside at the
mai n courthouse here so that we could use it; in
ot her words, David wasn't taken down to the cells
bel ow every tinme there was a little break, and
that | arranged, | think, with the courthouse
registrar, to have that room made avail abl e. |t
was separate and apart and just across the hall way
fromthe main witness room

Prior to the prelimnary hearing and for the
prelim nary hearing, were you satisfied that you
had adequate tinme to neet with David M| gaard and
deal with himto prepare for the prelimnary
hearing?

Yes, | was. As | say, | think | received good
co-operation about the trip to Prince Al bert and
things like that, but | can't remenmber all the
times | spoke to him but -- and even throughout
the prelimnary hearing, which was fragmented or
st aggered - -

Yes.
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-- there was time to discuss matters in a little
room and | believe that | arranged to have him
brought down a day or so early, but that's nmy --
that's my sense of things, so that it wouldn't be
just a question of walking into the courtroom and
the opening of the prelim nary hearing. | n ot her
wor ds, even though |I had spent some time with him
in Prince Albert, | did talk to himagain in
advance.
The next itemis:
"To numerous conferences with M. T.D. R
Cal dwel | , Agent to the Attorney General
to discuss this matter and agree on
certain items."
And we'll go through a bit later some of the
correspondence, but would there have been a fair
bit of communicati on between you and M. Cal dwel |
prior to and during the prelimnary hearing?
Oh, yes, I"'mquite sure there was. W thout ny
file | can't give you specifics, but it wouldn't
just be talk about the date for the prelimnary,
but that would be one thing, but various other
matters too.
Woul d you have had frank discussions with M.

Cal dwel | then about the evidence in the case prior
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to the prelimnary hearing?
Well, | would certainly have talked to him about
what he had, what he was going to | ead.
Yes.
And so forth.
If we can just scroll down, it says:
"Drawi ng brief for prelimnary hearing
with respect to both facts and | aw. "
| take it from that that you would have prepared
a brief before the prelimnary hearing?
Yes. Of course | think I've already nmentioned
some of that to you, part of it focused on the
secretor issue and the blood issue and that was
quite important, but | did also draft up questions
for the various witnesses based on information
that | had, and not only from David, but any other
mat erials that | had.
And then next you have:
"To necessary medi cal -1 egal
consultations in connection with certain
evi dence that was adduced."
Yeah.
Can you tell us what that generally would have
related to?

Well, that generally related to what we've already
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tal ked about, and that is the blood and secretor
non-secretor.

And so prior to the prelimnary hearing, had you
consul ted nmedi cal experts?

Yes, | had.

And do you recall who they were or --

You know, without my file, | think the person that

| spoke to first, but this is just trying to
reconstruct as distinct fromrecollect -- maybe
shoul d back up. First of all, | had done a fair
bit of reading myself before | talked to the
doctor, but | think the doctor | spoke to
initially was Dr. Mel Langer whom | knew and had
known for quite a few years, and while he didn't
pretend to be a serologist, | always found him
very hel pful in areas of medical jurisprudence,
and he also put me onto additional writings and
then he put nme in touch with sonebody that he
knew, a medical person, and |'ve racked nmy brain
to try and figure out, you know, recall who it
was, but to sort of distill my answer to your

guestion, | did this in advance and that is why

had the ability, so to speak, to prepare questions

and what | thought would be hoped-for answers,

particularly from M. Paynter who was, he was
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known to ne as a person who had given expert
evidence in many proceedings in nmy career.

Now, the -- and | appreciate you said that this
doesn't cover everything and its got other
services and attendances. As far as the fee at
the time, was there a tariff that Legal Aid had or
how did -- how did they determ ne or you determ ne
what you would be paid by Legal Aid for the work
you did?

| really don't recall now. | "' m sure there was
some sort of a tariff that was in existence, but I
don't know the criteria or how it was cal cul at ed,
but -- and I may have even talked to someone about
it, but I can't say. That wasn't a primry

consi deration on ny part at the time. There was

| ots of things to be done.

Woul d this ampunt, can you tell us how this amount
m ght conmpare to the work that you had done had it

been a non-Legal Aid client, as far as doll ar

val ue?

Well, if you were billing it on a regul ar basis,
it was a very nodest sum conpared to what -- but |
never liked to dwell on that in Legal Aid cases

because | thought that your obligation was to give

it full effort regardless of the fee.
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Would this fee then, is what you are telling us,
that this fee would relate more to what Legal Aid
was prepared to pay for the work as opposed to --
| think that's a very fair way of putting it.

As opposed to a calcul ation based on how nmuch time
you put into it?

Oh, | was never into hourly billing, so | wasn't
famliar with it at that time. It was just nore |
think comng into being a bit when | left
practice, but |I was never, as such, involved in
hourly billing, and I'm not saying that in a
derogatory way, but it wasn't part of the way it
was done at that tinme.

If we were to say, and maybe this isn't a fair
question, but June, certainly July, August,
September, can you tell us what portion of your
time was taken up with this matter or devoted to
this matter? Are you able to give us any sense of
the time you put in, at least during this time
period?

The best | can say to you now, without the benefit
of my file, is that a major portion of ny time was
put into it. | know | started working on it right
away, you know, fromthe first time | received

instructions and followi ng up various things and
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so on, but to -- and in those days | would have
spent, you know, a lot of time working at night
and weekends and so forth, but, you know, | don't
want to sound too noble about this because it was,
you know, just a style of practice in those days.
Okay. If we can go to 065426, and this is a
| etter, December 19th, '69 about M. Disbery. Did
M . Disbery attend the prelimnary hearing do you
recal |l ?
Yes, | believe he did.
And this letter, you are asking the Legal Aid
Commttee to approve authorization of junior
counsel participating in the trial.
"My coll eague, M. lan Disbery has done
some work on the file and | would
request your authorization to have
second counsel appear on the matter."
And so | take it at this time you felt that you
shoul d have M. Di sbery appear with you at the
trial as second counsel ?
Yes, | did.
And was that due to the nature of the case then
and the anmount of work?
There were really two reasons | would say; nunber

1, is that the nature of the case, the inmportance
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of it fromthe standpoint of the youngster that
was before the Court, and secondly, | was al ways
of the view that if you were going to have a
functioning Legal Aid plan, that it was incumbent
upon senior |awyers to take juniors into Court
and, in effect, let them nmove along to their
rightful place in the profession so that they,

t hey woul d have the advantage of having been a
partici pant and spectator at a trial from
beginning to end and at | east involved in sonme of
the prelimnary work.

If we can then go --

Now, one could el aborate a great deal on that, but
| don't think that that's what you are | ooking
for.

You felt that having M. Disbery as, present at
trial was inmportant for you and inmportant for M.
M |l gaard; is that fair?

Yes. It's nice to have sonebody there that is

t aki ng notes and everything while you are on your
feet.

Can you tell us a bit --

And of course in this particular case | went, |
should say | went a bit further than that because

at the prelimnary hearing, there's at | east

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

> O » O

Page 23709

certain key parts of it, | had my secretary, who
was really a | egal assistant, actually sat in, in
t he spectators but the front area, she had
excel l ent shorthand and she would take shorthand
notes of key evidence and | could either get her
to type it up, which she would do at night, or
even read it to me during a break.

And woul d you --

And - -

Sorry?

And the same thing was done at trial, although it
was done quietly, you know, not to be -- make a
production of it or anything.

If we can go to 065422. This is a letter January
7th, shortly before the trial, fromthe Deputy
Attorney General advising -- actually, | think it
m ght be to soneone else -- but indicating that
advi sing you by telephone, 'The matter has been
di scussed with the Attorney General and it is
agreed that we are not prepared to supply a second
counsel in a case such as this, and that our
present policy is not to authorize a second
counsel in any case where Legal Aid is being
supplied.’

So | take it you would have been
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made aware of that around that time?

|'"m quite sure | was.

And, notwi thstanding the fact that Legal Aid wou
not pay for M. Disbery, did you have him
participate in the trial?

Yes.

In a full-time --

Well he was there, as | recall it, all the tine.
Now | should make it clear he was a young | awyer
at the tinme and, you know, | assumed full
responsibility for what was done in the conduct
t he case. | wouldn't want to suggest that any
responsibility of it should be fobbed off, by ne
onto him

Okay. If we can then go to 065407. And, again,

this is your second account, this is February th

I d

of

e

2nd, 1970, so this would run fromthe prelimnary

hearing conclusion through to the end of trial,
believe. And if we can just call up some of the
items we've got:
"Perusing transcripts of evidence taken
at the prelimnary hearing",
then we have Novenber 12th and Decenber 11th,
1969:

"Attending in Prince Albert,
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Saskat chewan, at the Provincial
Correctional Centre for Man to interview
David M | gaard and discuss this case
with him"
And so from this account can you tell us, do you
have a recollection of going to neet with M.
M | gaard between the prelimnary hearing and the
trial?
| can put it to you this way. | was positive that
| saw him before the prelimnary hearing. I
al ways thought, in my own mnd, that | had seen
himat Prince Albert before the trial, and spent
time discussing it with him but until you were
able to uncover this document | could never be
sure in ny recollection as to whether or not
di scussi ons took place there or by phone. Wy
t hought was that | had attended on him and this
confirms for me that | saw him and spent a fair
amount of time with himon two occasions before
the trial, and I'"'mqquite satisfied that the date
of Novenber 12th and the date of Decenber 11th
woul d be taken from nmy personal file notes.
And then, if we can scroll down a bit:
"Preparing brief for cross-exam nation

of all Crown witnesses at trial."

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

Page 23712

| think you've told us about that?
Yes.
And:
"Preparing brief of law for use at trial
and particularly in connection with
guestions of adm ssibility of evidence."
And | think you've told us about that as well?
Yes.
And then the trial, just the dates of trial. Did
you al so have an opportunity to neet with M.
M | gaard prior to, | mean the day before and
during the course of the trial?
Yes. The same -- during the course of the trial
we had the same little roomthat we used at the
prelim nary hearing because the prelimnary
hearing was conducted in the main courtroom the
jury room and then the trial was conducted there
so we had the same access. And | believe that |
have a recollection, it could be faulty on this,
but I think | arranged to have him brought down a
day or so early so that | could chat with him even
in the cells at the city police station where he
woul d be held before being brought over to the
court house for his trial.

Ckay. If we can go to the next page, please.
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And, again, it talks about meetings with the

prosecutor and the fee, and | just want to go back

to the covering letter of this, 065410. And this

is your February 2nd letter to M. Heidgerken, you

say:
"l would appreciate it if you would
submt this statenment of account to the
appropri ate department as soon as
possi ble and I m ght nmention that | am
asking for an additional fee for
extensive preparation which was required
in this particular case. | m ght
mention that the allowance that | have
requested over and above the counsel fee
that is payable under the provisions of
the Legal Aid Plan is a very nodest sum
when you consi der the many hours that |
had to spend in preparation.”

And, again, would that be an accurate statenment

of your position at the time?

Very much so.

It appears, fromthis, that there may have been a

tariff payable or a fee payable, like a fixed

dol l ar amount for a matter, does that --

There may have been a counsel fee. MVWhether it was
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a counsel fee per case or a counsel fee per day |
don't recall.

OCkay. And, lastly, we'll just finish up 066593.
This is an account, |I'm not sure if there is a
date on this or not, but it relates to the appeal
in Novenmber of 1970, and we'll maybe cone back to
this a bit later. And I think, M. Tallis, those
are, at least from what we have been able to find,
the three accounts that provided sonme particul ars
of what you did during this time period.

If we can then go to just a
coupl e of other source documents, 267787. And
this is the information, the original information
fromthe Court file, and |I just want to touch on a
couple of items if we can go to the next page.

And the first appearance | think is June the 2nd
and M. Ml gaard represented hinself, then it was
adjourned to June 9th, 1969, which accords with
your account, and then you appear for the accused
and Wol ff, who | understand is Ben Wl ff, appeared
for the Crown; is that right?

Yes. | wouldn't have any personal recollection of
who was there on any particular date but when we

| ooked, when | | ooked at one of the letters you

had | had put a copy to Ben Wolff, and I'mquite
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sure, |looking at this, that M. WIff appeared on
the dates that are mentioned there. And, of
course, | knew himquite well from practice.

And we've heard sonme evidence that the practice at
the time was that M. Wolff, as a city prosecutor,
woul d appear in Magistrate Court for the Crown,
and then once the matter went to prelimnary

hearing that an agent of the Attorney General,

usually M. Caldwell, would appear; is that
correct?

Yeah, | think that's, | think that's the way it
wor ked.

And then again, if we could scroll down, it | ooks
i ke a second appearance on June 16th and then the
accused is remanded in Prince Albert on a couple
of occasions. And presumably, then, M. M gaard
was noved to Prince Albert Correctional Centre; is
that right?

Yes, that was the practice at that tinme.

Was -- the start of the prelimnary hearing, it
went fairly quickly, | think within about two
mont hs after you were first engaged; was that
normal at the time?

| don't recall anything unusual about it.

If we can then call up 335 --
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It probably was -- you know, I'mjust trying to
think here -- no, I -- | think -- 1 don't recal

anyt hi ng unusual about it that --

Woul d you have been anxious to get the matter to
Court ?

Well, | know when you have a person, |'m sure
Davi d was anxious to, you know, have matters
resolved, and | was, certainly. For whatever
reason | know that | started on it right away, you
know, on the case. The nmenoranda that you were
able to find certainly indicate to ne, and that's
my recollection, that | realized that it required
attention, and |I'mthinking particularly too of

t he bl ood and secretor issue that | got -- did
work on even before the prelimnary hearing.

Okay. If we can call up 335405, please. And this
is a docunent that we prepared, M. Tallis, based
upon docunents in the database and information
provi ded by you, and we may refer to it fromtime
to time. | don't want to go, | don't propose to
go through it in detail now, but it outlines --
"1l maybe just go through parts of it -- outlines
when you were first retained, your dealings with
-- 1if we can just scroll down -- your dealings

with M. Caldwell, your appearances, neetings wth
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M. MIlgaard, it was on August the 4th when
di scl osure was made. And then, if we can scrol
down, you've also put in the dates that you
appeared and what wi tnesses were present. I f we
can then just go ahead to the next page, again
setting out the dates and which wi tnesses
testified on each given day of the prelim The
next page, we've got the two meetings in Prince
Al bert, and then the next page, for trial we've
done the sanme thing and put the witnesses on
dat es. So we may need to refer back to this as,
just as a guide, so | just want to point this out.
As well we have included
matters -- if you can go to page 410 -- we've
i ncluded subsequent correspondence with vari ous
| awyers and the document | Ds.
If we could then go to 006763.
And this is a letter June 2nd, 1969, | think this
woul d be about a week before you were retained,
and it's a letter from Detective Barrett. W have
seen some of these docunments and heard sone
evidence that the practice at the tinme was that
officers that were either guarding or observing
M. Ml gaard would prepare reports about what

happened, and this one refers to a conversation
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bet ween David and Mrs. M| gaard where she was

i nquiring about Shorty and that she was going to
interview WI|lson and Nichol John regarding the
case, and then the officer advised her that before
she attempts to interview any police witnesses she
ei ther speaks to the chief of police or her son's
| awyer or the agent of the Attorney General; do
you have any recollection of that, of being made
aware of that, at the time?

No.

What was your practice as far as interview ng
Crown witnesses?

Well, if you want to refer to this specific case

Yes?

-- and the three "friends", | think there would be
real risks in me or anybody in the Ml gaard famly
approachi ng them There is no doubt in my m nd

t hat that sense was confirmed when we got to
trial.

Okay. I n what respect?

And when Nichol John was in the w tness box, and |
can't give you the page or anything |like that, but
| know that | think the Learned Trial Judge asked

if somebody had talked to her. And that is why,
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of course, | later, in cross-exam nation, sought
to, and | believe did, establish that | had never

tal ked to her outside of the courtroom and that
nobody fromthe Ml gaard famly had exerted

i nfluence or talked to her.

And, again, just back either generally or
specifically with respect to these witnesses,
would it be your practice, as defence counsel, not
to contact key Crown witnesses before the

prelim nary hearing or trial?

| would certainly be very cautious about it and |
t hi nk, generally speaking, | wouldn't do it.

And, again, what would the risks be or why

woul dn't you do it?

Well the illustration that | gave you would be one
matter that would be very significant. | mean it
can taint the whole trial if there's any
suggestion that | was being pressured by the
accused's counsel or his famly or friends or
somet hing |ike that.

Woul d that have been a general practice of defence
counsel at the tinme then, sir, that as far as
dealing with Crown witnesses -- and | appreciate
that every case is different and every counsel is

different -- but would that have been the
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prevailing view at the time?

| think nost counsel would generally agree with
that at the tinme.

If we can go to 006764, please. And this is a
memo of June 2nd, 1969, | think it's Detective
Hanson if |I'm not m staken, but in any event it
refers to, on that date, Dr. MDonald, and | think
it says:

exam ned above person from 8: 10

to 9:30 p.m in prisoner interview
room "

And we've heard from Dr. McDonal d and we've heard
from M. Caldwell that, at this time, the Crown
retained Dr. McDonald to interview M. M gaard.
Did you becone aware of that after you were
retained?

" m sure | became aware of it. "' m not sure who
told nme but | renmember, |ooking back, that | know
| had discussed it with David.

And what did you discuss with hin?

Well, | can't recall all the details, but | know
that we did discuss it, and | know that very early
in the going | made it clear | did not want him
submtting to any further exam nations without him

speaking to me, and | said | was quite enmphatic
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about that.

Q And did you find --

A And - -

Q ' m sorry?

A And whether | would -- | mght well have indicated
to himthat | would want to be present if there
was any interview or -- because | viewed the
psychiatrist retained under those circunstances,
at that time, as a Crown agent. Maybe he didn't
appear |like a police officer but --

Q Yes.

-- there was certainly no guarantee that --

Q And what was it, what was your understandi ng of
t he purpose of Dr. McDonald's visit, and was that
usual at the time for this to happen?

A Well, | suppose |I likely assumed the worst, but
fromtalking to David | gathered that he was going
into his background and so forth and so | rather

t hought that -- | may well have thought at the

time that, and | know later on | did, that they

maybe were thinking even of using himto cal
evi dence of bad character, which | would have
resisted strenuously. Now |, on that | have t
benefit of hindsight, |I guess, in this sense;

you showed me a docunent where | think Dr.
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McDonal d was under subpoena for trial?

Yes.

Whi ch means, since he wasn't on the |ist of
witnesses to be called on the indictment, it means
t hat he was to be avail able for potenti al

rebuttal .

And can you explain how that would come about?
Well if character had been placed in issue,

Davi d's character had been placed in issue, |

t hink that that m ght have been one of the

pur poses for having Dr. MDonal d avail able as a
witness, to relate the background information that
he had taken --

Okay.

-- with respect to Davi d.

And | think that --

And, you know, assessed by a psychiatrist in terns
of his propensity to do certain things, and |
certainly didn't want that, because | thought it
woul d be detrimental to his case, detrimental to

t he defence.

And we'll talk a bit more about that --

Yes.

-- later. | think what M. Caldwell told this

I nquiry is that one of the purposes in having Dr.
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McDonal d or a psychiatrist interview an accused is
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in the event that the accused is going to raise a
defence of insanity or dimnished capacity or
somet hi ng of that nature; do you recall that being
the practice of the Crown at the time, to get an
early assessnent to --
| think they probably did in some cases. You
know, | don't have any specific recollection on it
other than this particular one, but | think that's
a reasonabl e suggesti on.
If we could go to 006762, please. This is a
letter June 2nd, '69 from Detective MCorriston to
Chief Kettles again reporting on a visit between
Ms. Ml gaard and David, and there is a reference
here to:
"An application for |egal aid was
compl eted by Mrs. Ml gaard and signed by
David. She mentioned the name of Wl sh,
a prom nent W nnipeg |awyer, ...",
and | understand that's Harry Wal sh, is that
right, that --
Well, that's the Harry, I'msure it refers to
M. Harry Wal sh.
And:

however i ndicated preference of
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M. C.F. Tallis in Saskatoon."
Do you know how you were selected to be David
M | gaard's counsel ?
No, | don't. | know nmy name was on the |ist of
people that would defend under the Legal Aid Plan,
but I have no know edge or second-hand information
as to on what basis | was asked. It may well have
been that whoever phoned me said "you know, you
are next on the sort of roster of lawyers in this
age group", but I can't, | can't say, | --
And if we can then go just down on the bottom
here, again there is a reference to -- no, scrol
up, please, to:
"Ms. Ml gaard stated she woul d be
contacting Nicole John and Ron Wl son to
find out their stories on this matter."
And this is simlar to the |ast document. Do you
recall any discussion with either David M| gaard
or Ms. Mlgaard or David M| gaard' s father about
not contacting w tnesses?
Um, | don't recall any specific discussion about
it. | certainly had cautioned David agai nst any
visits by them but that was for, of course, a
di fferent purpose.

If we can go back, | want to now go to sort of
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your recollection of what you first heard about
this case and the evidence against M. Ml gaard;
can you tell us what you recall about that?

Well whoever phoned me on behalf of Legal Aid
emphasi zed the need to give him some advice

i mmedi ately and expressed the hope that | would,
in effect, drop everything and go down to see him
| assumed at that time that perhaps there had been
duty counsel or something |ike that, but when you
bring up the original information it appears that
he was brought before the Court on his own,

whet her or not sonebody had seen himin the --
after that |I don't know, but sonmewhere very

qui ckly. And now whether it was after | was at
the police station, and it could well have been
M. WIff that told me about it, | |earned that
the "friends" -- and | put "friends" in quotation
mar ks -- had pointed to him as being the

per petrator. So that's why very early, at a very
early stage, | was able to caution himin that

regard, and | can't recall what particular

attendance it was that | was able to pass that on
to him but having | ooked at the meno of -- or
letter of June 10th with a copy to M. Wl ff, I'm

inclined to the view that M. WIff was the one
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who probably gave nme the first indication of sone
of this background. He -- his door was, you know,
generally open, and he was al ways very, very
receptive to telling you, and it may well be that
if he had -- if there were statements there on the
original file that he had that he said, he would

say "sit down and read them 1'I|l be sending them
sending this file over to the prosecution, the
Crown prosecutor", but --

Okay.

-- at the courthouse.

| think the letter, 007063 I think is the letter
you are referring to, and that's the c.c.?

Yeah, vyes.

And this is a letter to M. Caldwell?

Yeah.

And | think we saw from the information that on
June 9th you appeared for the first time for M.
M | gaard and that Ben Wbl ff was the Crown?

Yes.

s that correct?

Yes. Now I, but | think |I saw David on the 7th,
according to the record here.

Yeah.

| may well have gone to the police station to talk
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to Ben Wl ff and see what he had --

I n your experience --

-- before.

-- with M. WIff did he provide or was he in the
habit of providing you with information about the
Crown's case?

He was al ways very open with ne and that's why,
when | noticed that | sent a copy of this to him
and it is an indication to me that | had had sone
contact with him over it.

| see. And we can --

And, but to give you a personal recollection of it
" msorry that, wi thout nmy personal file notes, |
couldn't.

If you can tell us, again, of your first nmeeting
with David M| gaard, would that have been at the
police station, then, on June 7th?

Yes.

And what do you recall of that meeting?

Well 1, you know, recall a general introduction
and discussion. And at that time | had had an

i ndication that it was very inportant that he get

some advice, and | noved to the -- noved into that
aspect of it very quickly -- well, not quickly,
but "promptly"” would be a better term -- so that
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he understood his rights and the inmportance, at

t hat stage, of not discussing it with anyone
without first talking to nme.

And woul d you have got a general description f
him then, about his activities on the day of
mur der ?

Somewhere al ong the way, yes, but | -- one of
t hi ngs that he nmentioned right away, or | elic
from him was that he denied any involvement i

it. | mean, he told nme that he was sinply not

involved in this, and he didn't suggest -- and

none of his "friends" were either.
And those would be the "friends"” in quotation
mar ks ?
Yes.
Ckay. Now this m ght be an appropriate spot t
break for --
Yeah, okay.
COWM SSI ONER MacCALLUM:.  Okay.
(Adj ourned at 11:59 a.m)
(Reconvened at 1:33 p.m)

BY MR. HODSON:

rom

t he

t he

i ted

n

o

Good afternoon, M. Tallis. | think when we broke

at lunch we were tal king about, or you told us

about your first encounter with M. M| gaard,
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think you told us you got a call from Legal Aid

t hat he required some urgent assistance and that
you would have met with him 1l think on June 7th at
the police cells; is that right?

That's correct.

And | think you told us as well that initially he
told you that he had nothing to do with the crime
and nor did any of the friends that were with him
is that right?

That's right.

At that point would you then have had, received
your instructions then as to what plea, for

exampl e, or what steps you were to take on his

behal f ?
Yes. | went into it, you know, in much nore
dept h. | can't tell you the sequence of the

meetings and di scussions, but certainly it was

very clear to me that the plea would be one of not

guilty.
And | think what | will do in a nmonent, sir, is to
have you go through -- is it fair to say that you

woul d have had discussions with David M| gaard on
a nunber of occasions fromthe time you were
retained on June 7th, 1969 through to the

conclusion of his trial?
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Oh, yes, that's quite accurate.

And that wi thout specific notes and files, is it
fair to say that you may not be able to pinpoint
exactly what he told you on a given date?
That's correct.

So maybe what we'll do, and |I've just got a couple
of areas to touch on, but have you -- we'll go

t hrough in detail what it is that M. Ml gaard
told you about the events of January 30, 31, '69
and other related matters and w thout putting it
in atime frame, and then once we' ve gone through
it, go back and I'Il try and have you tell us

whet her it would have been before the prelim or

before the trial. Does that sound all right?
Thank you.

If we can just -- would it be fair to say that the
initial meetings would have been -- would you have

got into a detailed discussion about the case or
woul d it have been nmore general discussions so

t hat you could appear in Court on his behalf?
Well, on the very first meeting, or at |east the
first portion of it, | of course discussed ny
general instructions with him which we've already
mentioned in rather general ternms, so that was

canvassed very early in our discussions, and |I'm
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sure that happened on the very first meeting with
respect to not discussing the matter with the
police or anyone else unless | was there and
consulted with himfirst, and with respect to the
psychiatrist, |I think the same applied there. [''m
just not sure if, whether that was specifically

di scussed then or not, but | know that ny
instructions were very directed, he was not to

di scuss matters with anyone. | think at that time
or shortly after | certainly enphasized the
possibility of a visit fromhis "friends".

And that would be Ron W I son, Albert Cadrain,

Ni chol John?

That's right.

If we could call up 007063, please, and we tal ked
about this letter a bit this morning. This is
your June 10th, 1969 letter to M. Caldwell and it
appears to be your first piece of correspondence
with him and at that time | think we've heard

evi dence that for a serious matter, a crim nal
charge that was going to go through Queen's Bench,
that M. Caldwell was the agent to the Attorney
General that would be handling it and --

Yes, certainly his office would be the one that

woul d be handling it, and |I think he may have been

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

Page 23732

the sole member of the staff then, but | think

there were other menmbers. | believe M. Perras

was al so on staff, but |I'm not sure.

We've heard evidence to that effect.

Yeah. | recollect there being at |east two

menbers of the prosecution staff.

And so let's, a couple of points here in this

| etter, you say:
"l have not had an opportunity to review
the matter in detail but it would assist
me if you could |let me have copies of
any wi tness statenments and rel ated
reports on this matter. | realize that
| may not be entitled to them as a
matter of law but | can assure you that
| never try to abuse co-operation of
this nature when it is accorded to ne.

| often find that it cuts down

unnecessary work at the prelimnary
heari ng. Accordingly | hope that you
will see fit to give ny request
favour abl e consi deration.™

And we'll talk a bit |ater about disclosure and

standards of the day. At this point would you

have had any witness statements, do you know, or
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any information?

W thout -- certainly | had some information

because |'m quite sure that by this time | had

al ready cautioned David with respect to his

friends.

Right. And as far as you saying, "At this point |

realize | may not be entitled to them as a matter

of law," what -- can you el aborate on that?
Well, | can put it to you this way, that ther
a line of cases that | recall that indicated

you were not entitled to witness statements as a

ri ght before the prelimnary hearing, or even

the prelimnary hearing, but the practice in
vi ew had devel oped here, perhaps it would be
good thing to call it a convention, of making

wi tness statements avail able at an earlier st

| know, for exanple, Judge Cumm ng presided over

this prelimnary hearing and | can remenber an

i ssue com ng up before him where, not in this

but in another one, where he felt that the

Patterson case in the Supreme Court of Canada did

not give himthe right to order production of
statements.
Right. And we'll see a bit later in your |et

to M. Caldwell the English authorities that
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presented to himthat suggested otherwi se; is that
right?

That's right. As | recall it at that time, the
English authorities took a more generous view of
producti on of statements, or perhaps | should even
add to that, disclosure or production of
information that m ght be of assistance to the

def ence.

When you tal k about related reports, witness
statements and related reports, do you know what

t hat m ght have been referring to?

Well, certainly in my mnd | would be thinking of
any | aboratory reports, things |like that, and --
if there were medical reports of significance and
so on, that's what | would primarily have in m nd,
because | knew at that time police reports were
not subject to production.

And what about police notebooks?

And nmy recollection is they were not subject to
production unless an officer actually referred to

themto refresh his nmenory in the wi tness box.

And at that time, as defence counsel, if you
wi shed -- for example, if the Crown prosecutor
said no, | won't give you statenments, what was
your -- what was your recourse?
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Well, your recourse was essentially to, under sonme
of the authorities, I'mthinking of the Patterson

case and so on, and I may be wrong in the name of
t he case, so you can correct nme, that your
recourse was to the trial judge, but of course you
like to get the information well in advance and,
in particular, you want to be able to have as much
as possible before the prelimnary hearing.

And woul d those be witness statements then for

wi t nesses that the Crown proposed to call at the
prelim nary hearing and trial?

Well, | don't think it was -- if you took the
English authorities, | think that we're talking in
terms of disclosure of statements or information

t hat m ght be helpful to the accused even though
the Crown didn't intend to call that evidence, so
that's the distinction |I would make in response to
your question, albeit in a very Ilimted way
because -- | don't know whet her you want me to

el aborate on it now or deal with it |ater.

We'll deal with it a bit |later when we get to the
letter.

Okay.

Just on this issue of the convention, were there

cases at or around this time that you were
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famliar with where, either you were involved with
or aware of where Crown counsel may not provide

any witness statenments to defence?

| never ran into a situation like that that | can
recall .
And as far as the jurisprudence, | think you said

there was some authority that suggested the Crown
may not have an obligation to provide witness
statements?

That's -- my recollection is that the Patterson
case -- now, |'m sure there were others, but I
haven't gone back and briefed the |aw that was in
t hat period, you know, for years. | remenber

anot her case that we used to rely on, and His
Honour Judge Wakeling in the Police Court here, he
often | eaned on it pretty heavily, and it was the
Mohadeo case out of the Privy Council, and in that
situation, speaking from menmory, the fairness of

t he proceedi ngs dictated that an accused should
get a copy of any statement the co-accused gave
and that was sort of one of the building blocks
for | ater arguments about production, and you are
much more famliar with how the jurisprudence
devel oped than | am

"' m not sure if | would agree with that. I f we
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could go down to the | ast paragraph here, you say:
"l should perhaps mention that | would
| i ke copies of any psychiatric reports
t hat you may have obtained with respect
to this boy."
Can we take it from that that you would have been
aware at this time that Dr. MDonald had
interviewed M. Ml gaard for the purposes of
possibly a psychiatric assessnent or report?
| certainly would take it. | don't remenber
specifically, but |I certainly take it from that
that | had that in my mnd, that there may well be
somet hi ng of that nature. You see, at this tinme
it's very early in the going and |I was sort of
| ooking at, trying to | ook at every aspect of it
and | may or may not have mentioned to you that by
that time | had devel oped a check list for defence
counsel, that is, for nmyself --
Yes.
-- various points that one always wants to | ook at
with respect to your role, and that would start of
course right at the beginning with getting a copy
of the information. That's relatively m nor
stuff, but inmportant.

We have not seen any report from Dr. MDonal d and
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| don't think he prepared a written report. Do
you recall ever getting anything in witing from

the Crown relating to Dr. MDonald and his
assessment or interview?
No, | don't, | don't have any recollection of

receiving or seeing anything |like that.

Now, this letter is June 10th, 1969, it's the day

after you appeared in Magistrates' Court on behalf

of M. M| gaard where M. WI ff appeared as t

he

city prosecutor, and | think you mentioned this

morning that the fact that you copied this letter

to M. Wl ff suggested to you, and please cor

rect

me if |I'"mwrong, but suggested to you that you may

have received sonme information from M. Wbl ff
about the case against M. Ml gaard; is that
correct?

That's correct. That signals at |east to ne,

even

at this late date, that | had obvious -- | knew

that he was in the picture to some extent, but |I'm

quite sure in my own m nd, even though I have no

recollection, that | would have talked to him

maybe even the sanme day | was down there to see

David and before the matter canme up in Court

t he next day.

or

If we could go to 153491, please, and this is June
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10th, 1969, so this is the same date as your
letter to M. Caldwell, copied to M. Wolff, this
woul d be one day after your first Court appearance
and three days after your first meeting with David
M |l gaard, and | think just for the record, this
handwriting on here | think we've been told by M.
Carlyl e-Gordge is his, where I've circled the JM
in the top right I think is Ms. Ml gaard's
initials. The bal ance of the underlining and
handwriting | believe would have been M.

Carlyl e-Gordge's or someone else's. Are you able
to verify that? |Is any of that yours?

None of that is mne and | don't think any of the
underlining is mne either.

And | want to go through this in some detail.

This would appear to be your -- at least it's the
first memorandum of the three that we have. And
you've had a chance to look at this menmo in these

proceedi ngs?

Yes, | did.
Can you tell us, and again |I'Il go through this in
detail, but where did this information come fron?

It tal ks about your thoughts on the case and
t hings to do. Do you remember where you m ght

have got the information from?
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| have no recollection at this time, but trying to
pi ece things together in the context in which
you' ve advanced it to me, | more and nore think
t hat some of it, if not all of it, must have cone
from M. Ben WoIlff.
Woul d any of this have come from David M| gaard,
and perhaps, if you like, why don't we go through
the meno and maybe 1" --
| don't think that it would have because he did
not, until | told him he did not know about,
anyt hi ng about his friends possibly pointing to
him That's my recollection.
And that would have been the first meeting or the
second meeting? Are you able to pinpoint?
| can't pinpoint it, but, you know, | may wel
have seen him on the 8th or 9th when he was in the
cells, but --
Let's go through this memo and we'll come back to
t hat point, so:
"In connection with this case it should
be noted for future consideration:
1. | gather that the Crown's case may
hi nge to sone extent on the statenents
of two boys and a girl who was all egedly

in the car with the accused."”
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Now, | take it that would be Ron W I son, Albert
Cadrain and Nichol John?

Yes.

And as of June 10th, 1969 would you have been
aware that the three of them had given statenents
to the police?

| don't have any recollection of it, but that's
why | think the nost |ikely source would have to
be M. Wbl ff.

Would it be, and again --

Now, whet her he had statements on the file that he
woul d have read to me or whether he would have
told me things based on what he had picked up at
the station |I cannot say at this tine. | would
have had very careful notes, you know, of that.
Would it have been unusual for M. WIff to show
you or let you read a witness statenent on a file?
No, not at all.

So that's a possibility?

A very good possibility. | mean, | had done that
many times with him when | went down there, make
it a point to get there early or wait until after
he was through in Court and deal with him

Okay. The nmenorandum goes on to say:

"There are rumours that these people
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wer e under suspicion and may have even
been told by the police that they were
under suspi cion. If they by chance do
gi ve evidence against the accused, then
it is of the utnmost inportance to
ascertain the nature of the various
statements that they gave to the police.
In other words it may well be that the
initial statements that were given to
the police denied any wrong doing on the
part of the accused but that in
subsequent interviews they may have
changed their mnd after they had been
told that they were suspected of the
crime.”
And |l et me just pause there. Wuld you have been
aware at this time, and we now know t hat
initially at |least Nichol John and Ron W I son
gave statenments to the police that did not
incrimnate M. Ml gaard; M. Cadrain's first
statement did. Wuld you have been aware of that
at the time do you think or would this be
specul ati on on your part?
My own sense is that it's nore than specul ation,

but | don't have any recollection of it.
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And why do you think it would be nore than
specul ati on?

Well, | suppose this is always the danger of sort
of looking at things retrospectively, but the
nature of my comments are such there that | think
| must have been given sone indication and the
most |ikely source would have been Ben Wbl ff,
because | knew M. WIff well enough to say, well,

Ben, what have you heard.

| see.

And - -

Woul d he have -- and he would have told you?

| think so.

Okay.

| never, you know, | never doubted that he woul d.

| always found himto be hel pful and candi d.

The memorandum carries on:
"In this connection the City Police
Depart ment apparently put some of them
through a lie detector test and | gather
that this m ght be a very fertile field
for cross exam nation. The Police
Comm ssi on paid out nmoney to have a
pol ygraph brought in from Cal gary,

Al berta in this connection."
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And again, is this something you think you would
have obtained from M. Wl ff?

Yeah, | think, you know, the more | read it, the
more | think that he was the |ikely source.
Woul d you have talked to any police officers or
m ght have shared this information with you?

No, and | didn't have any inside information.

That's why | think it would be M. Wolff.

And what about M. Caldwell, at this time would
you - -

Well, he wasn't in the picture at this tinme. You
see, this was -- we're tal king about June 10th.
Yes.

So | don't think the file even got over to him

until some little time |ater.

And next :
"From t he newspaper reports as to the
nature of the stabbing and how the body
was dragged, it may be very difficult to
see how a boy of this age and size would
have had the strength to do what was
apparently done when you consider that
the girl was |likely in reasonably good
physical condition. Her condition

shoul d be carefully checked out in cross
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exam nation of the doctors and
particularly on the question of the
wei ght and so forth."
And again, would you have gone and | ooked at
newspaper reports reporting on the murder?
|'"msure | did, and if | didn't specifically dig
them out nyself, I'"msure Mss WIlson did, because
she was a great reader and read the paper
diligently.
Are you able to tell us whether before you were
engaged by M. M| gaard, what know edge you would
have had of Gail MIller's murder and his
subsequent arrest?
At this stage | don't have any recollection other
than to say | remenber, you know, hearing of the
arrest, but to have a recollection of the details
is simply beyond ne. | have no doubt that | did,
you know, hear that there had been an arrest and
so forth, but that's the best | can do to assi st
you on that aspect of the case.
Turn the page, please, paragraph 3:
"The police no doubt have fingerprints
of this young boy and a careful check
shoul d be made to see whether or not his

fingerprints were discovered on any of
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the items that were allegedly stolen and
subsequently | ocat ed. If his
fingerprints were not |ocated, then it
m ght be interesting to find out whether
or not the fingerprints of any other boy
or girl were |ocated on them ™
And can you tell us what you m ght have been
referring to about items that were allegedly
stol en and subsequently | ocated?
That would refer to some of the itenms that were
found, or allegedly found.
Bel onging to Gail Ml ler?
Yes. Now, | woul d characterize that paragraph as
just sonme reflections that | put down for future
consi deration.
Okay. Now, paragraph 4 --
| was making assunmptions there that, you know,
fingerprinting and everything had been done, but
|'mquite satisfied |I didn't have any information
on that at that tine.
Yeah. | think here the first sentence is the
police no doubt have fingerprints of this young
boy.
Oh, | see.

Yeah, you are presum ng that they would have
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done - -
That's an assumption that | made, that they would
have taken them even before he, probably before
his arrest.
Par agraph 4:
"It would be desirable to ascertain
whet her or not any of the witnesses are
users of drugs because there is sone
rumour that the girl believes she was
out of the car and sinply does not ever
remember getting back into the car.
Thi s sounds rather strange to ne and
once again will have to be explored in
cross exam nation."
Again, can you tell us where this rumur may have
come from?

| don't know, and | don't know where | picked that

up.
Woul d you have been, at this time, | think you
told us --

You know, | had people that would give ne

information and so forth, but to identify who
passed that runour onto me | sinmply cannot recal
at this tinme.

If -- 1 think you've told us that certainly you
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woul d have talked to M. Wolff to find out

what ever you could about, or you think you would
have to find out whatever you could about the
case. Did you have other sources or contacts

around that you m ght go to to see what they

heard?

Well, there were certainly people on the west side
that | knew very well and would try to pick up
what ever | could fromthem

And so m ght that be the source of the --
It's quite possible I would say in this respect.
It m ght even be likely.
And then again, can you el aborate at all -- I'm
presuming this is referring to Nichol John and it
seens to be fairly specific informati on about what
she had told the police. s this somet hing that
you m ght have got from Ben Wl ff do you think?
| don't think so. | think it's a runour that |
must have picked up sonmewhere.
OCkay. And scroll down, paragraph 5:
"The boy has enphatically denied the
comm ssion of this offence and | gather
t hat he has been interrogated by quite a
nunber of police officers. He was

apparently questioned sone time ago in
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Mani t oba and then rel eased because they
did not have sufficient evidence to hold
him The interesting thing here is that
he is 16 1/2 years of age and apparently
he has not waivered from his denial even
t hough he has been interrogated by quite
a nunber of people. On the way back
from B.C. they apparently talked to him
quite a bit on the plane and kept asking
him"didn't it bother his conscious" or
words to that effort."

O effect?

It should be effect.

Ef fect.
"l gather that he reiterated that he had
not done it and while this m ght
technically be self serving evidence, it
does come within the exception to the
general rule when you deal with it
specifically at the time of his arrest
or charge."”

And again, the source of this information, are

you able to tell us anything nore than what

you've told us about the remai nder of the meno,

as to where you would have obtained it fron?
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Well, | think that there is information in there
that | would have only really have obtained. Much

of it would be from David just reading it in
cont ext . Now, the other, the | ast part dealing
with self-serving evidence, that's just a
reflection or a thought that | highlighted and we
can deal with it later, but I changed ny m nd
about that particular point of --
And - -
-- law as applied to this particul ar case.
What significance did you place on the fact that
M. Ml gaard had enphatically denied the
comm ssion of the offence and that despite being
interrogated by quite a nunmber of police officers
had not made any adm ssions?
Well | proceeded on the footing that what he told
me in that regard was correct.
If we can then go to 065484, please. This is a
| etter, again June 10th, 1969 to M. Kujawa, and
this is again dealing with -- just call out this
part. You say here:
"I have had the opportunity to speak to
this boy and his mother and also briefly
to Lieutenant Short of the Saskatoon

City Police.™
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Woul d Li eutenant Short have been the source of

any of the information that was in your June

10t h, 1969 menmor andun?

| don't think so, because | recall, after | had
gone through this material, asking him some
relatively mnor thing on one occasion and he told
me that any response would have to be handl ed

t hrough the prosecutors office. | rather think it
i nvol ved di scussing having him brought down a
little early --

| see.

-- so that | could talk to him But, certainly, |
t hi nk he generally observed the protocol that it
goes to the prosecutor and then the prosecutor
makes the deci sion.

And then here you ask the Attorney General, you

i ndicate you:

under stand that the Crown have had

M. Ml gaard:
" exam ned by a psychiatrist of their

choosi ng. | would like to have a

defence psychiatrist appointed and I am

wondering if you could authorize such an

expendi ture. | gather that the Legal
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Aid Commttee do not have authority to

permt me to make these arrangements

unl ess | can be sure that | am going to

call the man as a witness and then

wi tness fees can be authorized.

At this stage | feel that |

would Iike to have a very thorough

exam nation made."
Can you explain the purpose of that request?
Well, at that time, | think that | had been
alerted to the possibility that the Crown m ght
attempt to adduce evidence of bad character, or
propensity evidence, and | wanted to be prepared
to deal with that. Now | ater, of course, | was
given to understand that they weren't going to
lead it in as part of their case, but | don't
recall all the discussions. But you are asking nme
what | was concerned with, and that's ny best
recollection, that | --
And | don't --
-- that | wanted, | guess, to be ready to neet

this type of situation.

At this stage -- and | don't want to junmp ahead,
M. Tallis, because we will go through this in
detail --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

Page 23753

Yeah.

-- your discussions with David M I gaard, but at
this point, June 10th, 1969, | think you've told
us you would have met with M. Ml gaard on at

| east a couple of occasions?

Yeah.

Woul d you have had information from M. M Il gaard
hi mself that caused you concern that there m ght
be something in his background that m ght give
rise to number 1, the Crown | eading evidence of
bad character or of a propensity to commt the
crime; or 2, the need, that you m ght need to get
your own psychiatric evidence to assist you in
advi sing your client?

| certainly had information from himvery early in

t he going about his background, 1'll say his
troubl ed background, as a youth -- and he stil
was -- his education, his work record, albeit
short. | remenmber the name Maclean's, | think

he'd been selling Macl ean's magazi ne
subscriptions, but | don't know whether there were
ot her papers he was selling subscriptions for as
wel | . But | certainly was consci ous of the
possibility, but I want to make it clear, | would

have strenuously resisted any attenpt to adduce
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evi dence of bad character, but if it had gone in,
| had in mnd | would |like to maybe have our own
psychiatri st.

Right. And I'll go through in detail with you the
more detailed discussions that you had with him
and | can get you to el aborate.

Yeah.

But, for the purposes of this letter, are you
telling us that fairly early on your antennae
woul d have gone up as far as the issue of M.

M | gaard's background, possibly his psychiatric

hi story, and the need to get your own evidence on
t hat ?

Yes. | was concerned that the Crown m ght attenpt
to |l ead evidence of that nature even though I
didn't think it would be properly adm ssi bl e.

And what pronmpted you - -

After all, | had been wrong before, and |I could
have been wrong on that score too, but | felt I
shoul d be ready.

And why, on June 10th, '69, what caused you to
think that the Crown m ght | ead evidence regarding
propensity to commt the crime?

Well, the possibility of |eading the evidence.

Possibility?
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Particularly fromwhat | -- from having found out
t hat he had been interviewed by a Crown
psychi atri st even before he had the benefit of
counsel .
| see. And was there anything that you recall,
again on June 10th, 1969 or your first couple of
meetings with M. Ml gaard, that gave you concern
that the Crown m ght | ead that evidence of
propensity to commt the crime?
| guess it was just ny sense of the possibility --
Okay.
-- that | have already articulated to you.
Sure. If we could call 006795. This is a
handwritten note of Detective Sergeant Mackie to
Chief Kettles June 16th, 1969, and | think this
actually coincides with a Court appearance date as
well, it says:
"During conversation Ms. Ml gaard
relayed a message from M. Tallis to
effect that Dave should watch his
conduct as this could be used in court."
And, again, | think that's simlar to what you
have told us before, that you would have given
t hat caution and advice to M. M| gaard?

That's correct.
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007064, pl ease. Now this is June 23, 1969, a
|etter from M. Caldwell back to you responding to
your June 10th letter, and M. Caldwell says:
"I have not, as yet, received any
statements, reports ... in a written
form concerning this matter, however,
when the file arrives ... | will be in
touch with you "
And so again, at this point in time, it would
appear that M. Caldwell did not have any of the
written statements; does that sound correct?
Well that's correct, that's right, that's exactly
-- that's what | -- that's how | read his letter.
And is it possible, based on your dealings with
M. WIff, that M. Wl ff may have had on his file
some statenments that may not yet have gone to M.
Cal dwel | ?
Well, this was a letter of June 23rd, my own
feeling is that M. WIff would definitely have
had some of that on his file.
Yeah. | think M. Caldwell's evidence was that
until he became involved in the setting of the
prelim nary hearing, that that's when he would get
the file, and | think we heard evidence from M.

Ulrich that in early July was when the
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conmprehensi ve case went over to him
Yeah.
M. WIff is deceased, we haven't heard from him
as to what he may have had, but are you telling us
that you think he may have had some of the
statements on his file?
Let's put it this way, |I'd be surprised if he
didn't, because the time factor enters into it
here. This is a letter of June 23rd, and by that
time |'msure the statements would be on his file,
| think he probably had them some of them before,
and that's why | think | either got information
from him based on statements or information that
he had from tal king to people.
And when you are referring to "him' you are
referring to M. WoIff?
Yes, M. Ben WoIlff.
Yeah. Go to 007065. This is a letter June 25,
'69, you back to M. Caldwell talking about the
adj ourn date and that you would I|ike:
"... to speak to the question of a date
for the prelimnary hearing at that tinme
and per haps you coul d appear or have M.
Wol ff give ne some indication of a

sui table date."”
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And | understand, at that time, that that was the

process, the handoff between M. WoIff and M.

Cal dwel |l would be the time the prelimnary
hearing date is -- at the time of the prelim

hearing; is that right?

nary

Yes. It was not unusual for M. WIff to speak to

it on behalf of the prosecution.

Go to 006797. And this is a letter from M.

Kar st

to Chief Kettles reporting on a nmeeting between

M. -- Ms. MIlgaard and David M| gaard. She
says:
"Ms. Ml gaard advised that M. Tallis
t hought it unwi se to apply for bail at
this time. She also confirmed her
belief to himthat he is innocent of the

charge, to which he replied '"there were

many things that happened and evi dence

t hat would come out at the prelimthat

t hey were not aware of'."

And a coupl e of questions on that. \What about

the issue of bail for David M| gaard; was that

somet hing that you considered or discussed wi

hi nt?

th

Yes. At that tim | don't think The Bail Reform

Act was in, and the prospect of getting bali
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these circunstances at that stage, | didn't see
any reasonabl e prospect of it.

Now this comment here, and again | appreciate that
these are someone else's words, but is it possible
that David M| gaard would be relaying information
t hat you may have told him that there were many

t hi ngs that happened and evidence that would come
out at the prelimthat they were not aware of?

| don't think I would have put it in, quite in

t hat way.
Yes.
But | certainly would have indicated that, you

know, "we know some of the things that are going
to come out, but that there may well be other

t hings that we're not aware of that will come
out . "

Now this is July 3rd.

Yes.

Thi s woul d be about three weeks after you were
first retained?

Yes, that's right.

Do you think, at this point, you would have been
aware of the contents of Ron Wl son's

incrimnating statement, Nichol John's

incrimnating statement, and Al bert Cadrain's
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incrimnating statenment?

| certainly was aware of the con -- or, you know,

| can't say 'precise contents', because without ny
file I wouldn't know, but | certainly knew that
they had given incrimnating statements to

i nvestigating officers and |I think that | knew
that they had -- that they were at variance wth
some of their initial statenments.

Now wi t hout my file | couldn't
recall all of these details, but I"mquite
confident that | had a pretty good sense of the
mai n aspects of this.

For exanmple one of the statements from Nichol John
of May 24th, 1969, in the statenment which was
sworn before a Justice of the Peace | think on

t hat date, where she stated that she w tnessed
David M| gaard grab | think either Gail MIller or
a girl and drag her down the alley with -- and

st abbing her; do you recall |earning about that
evi dence or statenment early on in your retainer?
Yes, | -- 1 -- and | think that some of it
probably came, if not all of it, from M. WIff
the more | think about it.

And was that sonmething that you -- would you have

conveyed that to David M| gaard, then, early on in

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 117 - Thursday, February 2nd, 2006

Page 23761

your dealings with him?

Oh, yes, | was trying to keep him posted on what |
was getting and anything that |, you know, heard
or picked up anywhere el se.

If we can then go to 065483, please. Just a
coupl e of docunments here we'll go through for the
record. This is July 7th, 1969 to M. Kujawa
following up on your possibility of getting an

i ndependent psychiatric -- psychiatrist, pardon
me, retained by the defence. And then as well
065355, which is --

Yeah.

-- July 29th, another follow-up letter about the
psychiatrist. And | understand, sir, you may have
told us that at sonme point that you abandoned - -
maybe "abandoned" is the wrong word -- did you
cease trying to pursue this getting your own
psychiatrist to examne M. Ml gaard?

When -- sonewhere along the line of the time frame
| had an indication that the Crown wasn't going to
| ead evidence of bad character and | didn't pursue
this. Now t hat doesn't mean that | hadn't

consi dered the possibility of getting a psych --
psychiatric assistance froma friend of mne --

Okay.
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-- which would be at no cost.

So let's just go back on the point, and | think at
some point did M. Caldwell then tell you "I do
not intend to |ead psychiatric evidence or

evi dence suggesting that David M| gaard has a
propensity to commt this type of crime"?

' mquite sure of that, that he indicated that to
me.

And, in fairness, --

And | think | had indicated to himin our

di scussions that | would vigorously oppose it if
he pursued it, so --

Right, and | think you've told us that --

Yeah.

-- you did not view that as being properly

adm ssible; is that right?

That's right, yeah.

So he is not going to call that evidence. Then
the other issue you raised, and we'll deal with
this in more detail when we talk about the factors
t hat went into your advice to M. Ml gaard about
testifying, is this issue of bad character, and
per haps you can explain to us under what
circumstances you thought you m ght need sone

psychiatric evidence regarding David M | gaard,
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either froma confidant/friend or from a

psychiatrist that you would retain?

Well if the Crown psychiatrist had testified that

this individual, that David was a person of

vi ol ent disposition and likely to kill or maim |
woul d clearly want to chall enge that assessnment,
and in order to do so one would want to have the

opi nion of another practitioner in the field as

well as maybe |ay people who knew him

Okay. Now, given that the Crown said they were

not going to |l ead that evidence, what other

situation m ght you have found yourself in where

you m ght have needed psychiatric evidence

relating to M. M| gaard?

Yeah. At this stage | can only say this; that |

had to consider the possibility that if he was

called, if | called himas a witness, that he

m ght inadvertently put his character in issue and

then the Crown m ght take the position that t
could now | ead rebuttal evidence on that.
And can you give us an exanmple of how that m

happen, how -- if you -- when you say

"inadvertent” | take it then, when you put his

evi dence in, you would not put his character

i ssue?
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That's right, | would try to control it.
And why?
Well, because | don't think that it was a rel evant
consideration, | didn't think it was a rel evant

consi deration with respect to the issue before the
Court. And propensity evidence, as | understood
it then, was that you don't convict a person on

t he basis of his bad character, you convict him on
the basis of the evidence adduced with respect to
this crime. And that's something that | would be
very conscious of, not only in ny

exam nation-in-chief, but also in

Cross-exam nation. | have to -- you have to worry
about that too, because a person can be lured into
putting their character in issue on

cross-exam nation, and not appreciate the
consequences of it.

Let's just talk firstly about, if you had called
David M|l gaard as a witness, if he would have

answered a question either from you or M.

Caldwell to the effect that "I'm not the type of
person that would commt that type of crime"; is
that something -- and | appreciate that there's
| egal argunment that goes into it -- but is that

the type of thing that m ght raise the prospect
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that the Crown would be entitled to call rebuttal
evi dence that suggested that he was the type of
person that m ght commt that crinme?

| think that's a good illustration of how it could
unf ol d.

And so, in that scenario, was one of the reasons
you were trying to gather this information would
be to assist you in the event that that type of

i ssue came up before the Court?

Yes.

If we can now go ahead to August 4th, 1969, and |
just want to call up 065492 on the left side and
on the right side if you could put 065407, and we
touched on these earlier. And these are the two
accounts that talk about your three in-person
meetings with David M I gaard --

Yes.

-- at Prince Albert being August 4th, Decenber
11t h, and November 12th right above. And | think
you've told us that that would have been three
meeti ngs where you went to Prince Albert and met
in person with David Ml gaard; is that correct?
That's quite correct.

And August 4th would be before the prelimnary

hearing, and the November 12th/December 11th would
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be after the prelimnary hearing but before the
trial, correct?

That's correct.

| think in addition you have told us that
certainly June 7th, June 8th, June 9th, in that
time frame, you would have had neetings with M.
M |l gaard in police -- when he was in police cells
in Saskatoon; is that correct?

Yes. And | think it was spoken to on June 16th, |
believe, from what you indicated to ne.

Correct.

"' m not sure whether he was kept here in the cells
up until that time or not, but certainly | would
have spoken to him again on the 16th, or before

t hat .

Right. And then |I think you also told us that
during the course of the prelimnary hearing,
starting August 18th finishing Septenber 11th,
1969, that you would have spent many occasi ons
both before, perhaps the day before, or during the
proceedi ngs while the Court wasn't sitting,
spending time with M. Ml gaard; is that correct?
Yes, and during the breaks or after, you know,
before the proceedi ng got underway in the morning.

Would it be fair to say that August 4th, although
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it wasn't your first neeting with M. Ml gaard and
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not your first discussion, but would this be your
first significant sit-down neeting with him where
you could go through everything?

Yes. | think the other nmeetings were significant,
and in many respects even nore significant, but on
this particular occasion | was able to go through
everything | had in a much nmore disciplined
fashion and --

Now | want -- yeah, | want to call up 007042 for a
moment. This is a letter August 15th, 1969 from
M. Caldwell to you enclosing copies of the
statements of Albert Cadrain, Ron WIson, and

Ni chol John and, as well, the autopsy report.

This would be August 15th, three days before the

-- prelimnary hearing.

Yes.

And August 4th, 1969, when you met with David

M|l gaard in Prince Albert, did you have copi es of
t hese statements from Cadrain, WIson, and John
and/ or were you aware of their contents?

| was certainly aware of their contents, because |

was able to go through details with himthat |
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could not have gone through unless | was aware of
their contents. As | said to you earlier, whether
| got -- | don't think | got copies from M.

Wol ff, but I may well have sat down and written
out essentially everything that was in them
because by the time | went up on August 4th |
certainly had background information that enabl ed
me to review the whole thing with him and this
was done deliberately to be ready for the

prelim nary hearing.

And so on your neeting of August 4th, 1969 with
David M | gaard, and perhaps prior, would you have
gone through with M. M| gaard what Ron W I son,

Al bert Cadrain, and Nichol John were saying in

t hese statenments --

Yes.

-- about his involvement in the crime?

Yes, | certainly had discussed, discussed that
with him even before August 4th.

Now there is also sone record that suggests David
M | gaard, he provided two statements to the police

| believe on March 3rd, 1969 and | think the other

one was April 18th if I'm not m staken, of 1969;
woul d you have been aware -- yeah, it is Apri
18th, '69 -- would you have been aware of the fact
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that M. Ml gaard gave two statements to the
police and, if so, at what stage in your

i nvol vement would you have become aware of that?
Well very early on | became aware that there were
two written statenments, but | think that | also
became aware that he probably gave oral statements
or had been interviewed by the police even before
they took written statements.

OCkay. And would that be from M. WIff do you

t hi nk?

| think it probably was.

Okay.
Now | -- the other, and there would be another
source too, and that is David hinself. | mean

early, very early on in one of the early nmeetings
| am quite sure that | asked him about his

i nvol vement with the police, and | think I

remenber himtelling nme in general terns that
there was one statement that he hadn't signed, and
of course later on when | | ooked at those
documents | see that there was one that wasn't
signed, he didn't wish to sign it as | recall

And on August 4th, 1969, when you went to nmeet
with M. Ml gaard, can you tell us at that tine

whet her you would have either had copies of his
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written statements or been aware of the contents

of those written statenments?

|'mquite safe in saying that | would be aware of
the contents. \Whether | had actual copies, | do
not recall, and the reason | say that is that |

don't recall M. WoIlff actually giving nme any
copi es. |'"'mjust a -- but I'maquite sure | nust
have got information fromhim And as | said to

you earlier, he may very well have said "sit down
and read it and make some notes", and everything
i ke that.
COWM SSI ONER Mac CALLUM: |"m sorry, M.
Hodson, was the witness asked this with respect
to M. Ml gaard's own statements?
MR. HODSON: Yes, that was the | ast
gquesti on.
COMM SSI ONER MacCALLUM: That was the | ast
one? Okay.
MR. HODSON: The March 3rd and April, |
think it's 18th, 1969 statements, his two
stat ements.
BY MR. HODSON:
And | think your evidence, sir, was that yes, you

woul d have certainly -- | think you said it's safe

to say that you were aware of the contents and
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possi bly may even have had sonme notes recounting
what was in the statement; is that correct?

Yes, yes. And, also, | was aware fromtalking to
him of the fact that he had probably talked to the
police on occasions where no statenment was
actually taken.

Now, we know that from some police reports that
we've had a chance to | ook at, that he talked to

t he police on occasion. How woul d you have beconme
aware of that then?

From tal king to David, by asking him

| see, okay.

And here again, if I had nmy notes, |'m sure that
they would indicate the nature of the discussion,
content of it, but --

What | would now like to do, M. Tallis, is to
have you wal k through and tell us what it was that
you can recall David Ml gaard telling you in
preparation for the trial, and what | would Iike
to do, and | appreciate, sir, that other than what
| have shown you, you do not have your file notes
to indicate on what day he may have told you what
items, but | would Iike to go through it this way,
is to tell us generally what you recall him

telling you and then I will try and pronmpt you to
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tell us one of two things; number 1, whether the
i nformation would have been provided by M.

M | gaard to you prior to the prelimnary hearing
or after, if you are able to tell us, and
secondly, whether the information was provided by
M. MIlgaard to you early on in the sense of
initial meetings or whether it was information

t hat you had to, for lack of a better word, prod
or try and get from him on subsequent | eaves,
okay, and so then that way we'll try and figure
out when you received the informati on and at what
point in the proceedings it may have cone from
And if we can start with, you told us about, |

t hink you said you would have tal ked about his
general background. What do you recall M.

M |l gaard telling you about his background?

Well, | think that | can sumit up this way as far
as difficulties he had had, he had had a troubl ed
youth, and fromtalking to himhe certainly
descri bed some conflict with the law, but | don't
recall any details at this stage. | think there
was somet hing raised about sexual norality and
things like that, but that's the best | can do in
t hat area, but he certainly had had a troubl ed

background, and then of course | talked about his
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schooling and | recall that he had had some
difficulties in that connection, and | know in
some of the material there's reference to what
soci al workers had said and so on, but | can't
recall those details. | know | had them and spent
a fair bit of time talking to him getting to know
him and then of course his work record, albeit he
was very youthful, he had been selling newspaper,
or Macl ean's subscriptions, and whether there were
others, but in this area | spent, | know, quite a
bit of time tal king about his background, but I
really can't assist you any nmore than that.

Sure. And would you have made notes then of what
he told you?

Oh, yes, very copious notes.

Woul d you have obtained fromthird parties any
documents relating to M. Ml gaard dealing with
soci al workers, psychiatrists, doctors, anything
of that nature?

No, | didn't have anything |like that. | know t hat
you were good enough to show ne some
document ati on, but | had never seen anything |ike
t hat or spoken to any of the people that were

i nvol ved.

And for the record, M. Tallis, what | showed you
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is some of the documents | believe that Dr.
McDonal d had and M. Caldwell may have had at the
time and | think, and please correct me if |I'm
wrong, what you are telling us is that you would
not have seen any documents relating to M.

M | gaard's psychol ogi cal background, any issues he
may have had at school with social workers,

anyt hing of that nature; is that correct?

That is correct. My source on that was David.
Did you talk to his parents at all about this
subj ect?

| may have, but | can't recall any details. I
know David was very reluctant to have nme discuss
certain matters with his parents and | could
under stand that.

And what, just generally, what types of matters

was he - -
Well, there were, you know, questions of sexual
conduct and so forth. | could understand a boy of

t hat age not wanting me to discuss it either in
the presence of his nother or, you know, with her,
t hat was ny feeling.

And so - -

And | respected his privacy.

And so these neetings and interviews of David
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M | gaard on these subjects, would they take place
in the absence of his nother then?

Yes. There may have been the odd tinme when things
were touched on, but basically that's the way he
preferred it. | respected his desire for privacy.
And do you recall, M. Tallis, what your sense was
after getting this information? Let me maybe just
back up. Why did you get this information from

hi n?

Well, | guess, for one thing, it's always nice to
sort of have the background and history and in
this case it was no different from any other
because in my check list, things to check out,

t hat was certainly one of them because very early
in the going you are always exploring potenti al
defence information, but in this case | was quite
satisfied that there was no basis on which to, you
know, raise a defence of insanity. | mean, it was
a not guilty plea was what was called for.

And would this informati on be gathered by you in
part to inform you when it cane time to advise M.
M | gaard whether he should testify?

Most definitely.

And so again we'll touch on that a bit later, but

this would be information to assist you in
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inform ng yourself about what advice you should
give to him?

That's correct.

And can you tell us, after having gathered this

i nformati on about M. M| gaard's background, did
you have concerns about that background com ng out
at the trial if M. Ml gaard chose to testify?

| certainly would not have wanted the Crown to
adduce it and | would not want to have had that as
part of the case.

Yes.

And one of the things of course that | do recal
going into, now that you raise it, was the
guestion of the use of drugs and al cohol, and
because of the information |I had received about
the use of drugs and so on, | tried to take great
pains to establish that at the time of this trip
none of them were under the influence of alcohol

or drugs.

And apart fromthis trip, what information did you
get from M. Ml gaard regarding his drug use and
al cohol wuse?

Well, | recall that, you know, he was quite candid
about the use of drugs, that this had been going

on for a while, and he wasn't alone in that. [
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mean, there were a |lot of kids of that age in that
era that were doing drugs as they used to say.
We've heard the term hippie being used for these
young people in the late '60s. Can you tell wus,
did you have any concerns about how that m ght
play with the jury?

Well, it's certainly not sonmething that one would
want to see run to the top of the flag pole
because it could deflect attention away from the
real issue.

And at that time, 1969, do you recall, M. Tallis,
whet her there was any, sort of in the comunity
any issues with hippies and drugs and things of

t hat nature that m ght influence a jury?

Well, the possibility was always there and | was
quite famliar with small town, rural

Saskat chewan, in that area the attitude was very

i nhospitable to that type of conduct. Not t hat

| "' m suggesting the cities cultivated it, but I'm
just saying that nmy recollection is that the view
was pretty strict in nmost of the areas.

It brings up a point, M. Tallis, that | had

i ntended to cover |ater but can ask you now. Di d
you give any thought to seeking a change of venue

of the trial to another |l ocation within
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Saskat chewan?

Yes, this was certainly something that |

consi dered, but on balance | ended up rejecting

t he notion that maybe one should do it.

And why was that?

Well, | thought that one could get a conscientious
and fair-mnded jury in Saskatoon where | would
certainly have a much better opportunity to vet

t he menbers of the jury panel, and secondly, of
course, | knew that David had been around Regi na
quite a bit and that the drug activities that he
was in had taken place there, whereas Saskatoon,
he hadn't been here very nmuch. As far as outlying
communities, outlying judicial centres, | think
that it would have been very unw se.

And woul d that be because Regi na, Saskatoon would
be the two urban judicial centres, beyond that
woul d be rural ?

More rural, yes, more rural, and | ess exposure to
drugs and the hippie culture, if |I may borrow your
term

| borrowed it from others, so yes, you may. \What
about outside the province, was that a possibility
at the time?

Well, | don't recall whether it was in or not.
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didn't consider that it was a realistic, that

it

was a possibility. Now, the Threinen case here

i nvol ved an application to move a murder trial out

of the province and that was rejected and | think

is still considered an authority on the question,

that it simply was not perm ssible in |aw.

cannot recall now whether that case was deci ded

after this case or before.
| think it was 1974.

| see. Well, in any event, long before that

| was

of the view, and | think that | had | ooked into it

on some occasion, that it sinply was not a point

t hat woul d be successful .
MR. HODSON: Okay. This may be an
appropriate spot to break, M. Comm ssioner.
(Adj ourned at 2:44 p.m)
(Reconvened at 3:09 p.m)

BY MR. HODSON:

M. Tallis, just when we broke we were talking

about the possibility of a change in venue and |

think you were telling us that you had consi dered

it and decided not to make that application;
t hat correct?
That's correct.

And were there any other matters that you
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consi dered other than what you told us?

Well, | think that | mentioned to you that | ater
on the Threinen case came along which dealt with
the issue, but before that | had certainly thought
about the issue and, among ot her things, |
concluded that it sinmply would not pass
constitutional muster, if | may use that term in
terms of -- that is, in terms of trying to have it
transferred to another province.

And as far as within the province, | think you've
told us the various reasons why you consi dered
Saskatoon to be a preferable venue then; is that
correct?

Yes, within the province | thought Saskatoon was a
preferable venue from the standpoint of the
defence, and just to go back, when we're talking
about change of venue to another province, and
when | say that | didn't think it would have ever
passed constitutional nuster even before the

Threi nen case, | do not think the |aw would have
enabl ed Saskatchewan, for example, to nove the
case to Alberta and prosecute it in Al berta.

Okay. I f we can then just go back, and | would

i ke to maybe start chronologically a bit fromthe

events of January 30 and 31, 1969 and have you
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tell us what David M| gaard told you about the
events of those two days, perhaps starting in
Regi na and getting the vehicle ready and the
purpose of the trip and how he knew Ron and

Ni chol .

| should preface ny remarks by saying that the
details evolved over a period of time and |' m not
able, and I think you mentioned this, to pinpoint
exactly when certain information was given to ne,
but of course ny, on ny first interview and when |
took instructions fromhim 1|'ve made it clear

t hat he denied any involvenment and al so deni ed

t hat any person in the vehicle had anything to do
with that and I'm quite sure that | put those
guestions directly to him but then to back up, |
can't recall the time in which they left, at which
they left Regina, but nmy recollection is it was
sometime after m dni ght. Before they left they
had, had to get ready to go and there was sone
difficulty with the battery in their car and they
got another battery and put it in, so we had a

di scussi on about battery acid.

Do you recall what he told you about where they
got the battery from?

| "' mnot sure, but | think, to use the term that
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some of the kids used then, | think it was
borrowed, but that's ny recollection.

From someone who knew it was being borrowed?

No, | took it to be that it was --

St ol en?

St ol en.

And so was that something he would have told you

t hen?

If not right then, not too |long, you know, at one
of the subsequent nmeetings when | was fleshing out
t hi ngs.

Okay.

And | also asked about whether they were using
drugs or liquor on the trip. Now, before that
there's no doubt they had been using drugs in

Regi na, but | don't know how | ong before, whether
it was the day before or not, | just don't
remenber those details, but they did get on their
way, and mnmy recollection is that he had known

W lson for quite sone time and they met, they knew
Ni chol . | don't think he had known her that |ong,
but |I'm not sure where he had met her, whether it
was in a restaurant or something |like that and

t hat she then decided to come with them that is,

| think he had known her before, but that
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particul ar day, and so they started out and |
appreciated fromtalking to himthat essentially
they didn't have any -- well, they didn't have any
money. Nichol | think had a little bit of money,
but she was the only one that had any funds at
all, and that was very nodest.

And did you -- did he tell you what they planned
on doing to finance the trip or to pay for
expenses along the way?

Well, | recall that they stopped at Ayl esbury
which is, as you know, west of Chanberl ain, and at
that time he entered the, what | would call the

el evator office. | don't recall the name of the
el evator, that is, of the grain conpany, but I
know that at that time there were a number of

el evators there, and I don't recall any real
details about the time in Ayl esbury except they
didn't, he didn't get anything by way of noney.
The purpose of going into the office was to try to
find some nmoney in there just in case it was |eft
and then | think you or sonebody or sone of the
mat eri al suggested that a flashlight had been

t aken out.

Yeah.

| have no recollection of any nmention of a
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flashlight being taken, but | can't say one way or
t he other on that wi thout my notes.

Sure. And just the evidence we've heard and the
statements suggest that a flashlight was taken
that M. W Ilson then later returned to the police.
Just back on the elevator, do you recall whether
he told you who went into the elevator?

My recollection is that David was the one who went
in, but the others certainly knew the purpose of
going in and were there, | mean, in the vehicle.
And was the purpose of going in to try and find
some noney?

That's right.

Do you recall M. MIlgaard telling you anything
about discussions that he and Ron W I son and/ or

Ni chol John may have had about crimnal activity

t hat m ght be undertaken to get noney for the
trip?

You know, | don't have any recollection of that at
this time, but he may well have told me about

t hat .

Okay.

Because they didn't have any noney and sort of the
subsequent conversation would tend to | end some

credence to that, but to say that | have any
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recollection of himrelating this discussion about
snatchi ng purses or something |like that to get
money, | simply don't recall it at this stage.

And in fact | think it was M. W]l son's evidence
and/or statements that indicated that on the trip
from Regina to Saskatoon | think he said that he
and David discussed purse snatching and | think
per haps break and enters, although that may not
have been consistent with all of his statenments,
but somet hing along those lines to finance the
trip, and you're telling us I think that you don't
have a recollection of David telling you that; is
t hat correct?

| don't have a recollection of himtelling me

about that discussion, but it -- he may well have.
If we can just back up for a moment. I n Regina I
t hi nk you tal ked about the battery and spilling

acid on his clothing. Do you recall what he told
you about whet her he changed his pants in Regina
or not?

| don't think he changed -- my recollection is

t hat he changed his trousers later in Saskatoon,
and that's sort of junping ahead, but | don't
recall any mention of -- in fact, in my mnd he

did not suggest that he changed his trousers in
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Regi na.

Ckay. If we could -- what did he tell you was the
purpose of the trip, where were they going and why
were they going to Saskatoon?

Well, | think that they were going to Saskatoon so
that he could | ook up his friend Shorty Cadrain
and then they were going to go on to Alberta, or
there was some talk I think of maybe even going
east, but | think the primary focus was on goi ng
to Al berta.

And for what purpose, did he tell you?

Well, it was just | think part of the lifestyle at
that stage and | believe that, you know, they knew
that they could find drugs and things along the
way .

And did you ask M. M| gaard whether he had a
knife on his possession or in the car on the trip
bet ween Regi na and Saskatoon?

Yes, | recall himtelling me that he had a knife,
this is before they were at Ayl esbury, and the
knife he had -- first of all, he said it wasn't a
paring knife and in particular it was not the

mar oon- handl ed knife that had all egedly been used
in the hom cide, but he described the knife -- |

took it in terms of meaning it had a flexible
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bl ade. | think he may have used the term soft

bl ade and that flexible is ny interpretation of
it, and this was handy for slipping the | ock on
many doors at that time, sort of |ike someone used
to use the heavy plastic to do it, but a knife
bl ade often was used.

Did he still have the knife?

No, he didn't know what had happened to it.

And did he describe it any further as far as

col our, how big it was, anything of that nature?
It wasn't a very |long-bladed knife, but he was
quite clear in saying it was not a paring knife
type that was |ike the maroon-handl ed knife that

was presented.

Okay.
Now, | know we discussed this in quite detail, a
bit of detail as to -- | was anxious to know what

m ght have happened to it and so on, but --

Did -- I"m sorry?

-- he sort of lost track, he lost track of that
and was unable to tell ne.

Did the fact that he told you he had a knife on
the trip between Regina and Saskatoon cause you
some concern?

Well, | knew that it would be a rel evant
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consi deration and would be a significant area of
questioning if he gave evidence. If not, if it
wasn't led in chief, it would have certainly
involved a significant cross-exam nation, along
with other matters.

Ri ght . Now, the elevator entry, was that

somet hing that M. Ml gaard volunteered to you
early on or can you tell us when that would have
come out in the discussions?

It didn't come out in the first meeting as |
recall it, it wasn't -- it was not too |long after,
and |'ve gone through all the documents and
everything that you've shown nme, and ny best

recollection is that it came out in discussions

well -- before the visit to Prince Al bert.
Ckay. Now - -
And he -- | asked him of course, you know, what

they did along the way because their arrival in
Saskat oon was quite a few hours after they left
and | have a vague recollection of some mention
bei ng made of a stop in Craik, which of course is

the next town from Ayl esbury if you are travelling

from Regina to Saskatoon, but | can't recall any
details of what happened there, | just remenber
the Town of Craik being mentioned, but to fill in
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details on that wi thout my notes is just

i mpossi ble for ne.

| think we've seen some mention of the fact that
their vehicle may have been stuck there and that's
where they stripped the reverse out of the car.
Does that assist your memory at all?

No. | read that and it just doesn't assist me in
t he di scussion as to, number 1, why they were

t here and, nunber 2, what happened there and so
on.

The el evator break-in | think is mentioned, and I
stand to be corrected, but | think it's mentioned
in Ron Wlson's, one of Ron WIlson's statements to
the police. s it possible that that issue would
have been raised with M. Ml gaard by you based on
what you knew was in the statenent?

It's quite possible, although it may, it's equally
possi ble that | was asking him you know, very

del i berately about where did you stop, what
happened and so on.

Then let's talk about their arrival in Saskatoon.
What did he tell you about the time of day that he
arrived, or was he able to put a time to it?

He didn't put a specific tinme. From our

di scussions | took it to be early nmorning, and
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from the, from our discussion | remenber
concl udi ng, although I can't recall the details,
that they basically came in the freeway route --
Yes.

-- and that they -- and | say that because | think
| remember sonme reference to the Sears store.

Yes.

Whi ch would bring himinto that, you know, that
they come off in that vicinity.

So would that be on 20th Street then?

| -- that's right. But then there was -- | tried
to figure -- then from our discussion, and of
course he wasn't able to pinpoint anything that
much, | concluded that they did go to the west
side, which is essentially where he was |ooking to
find his friend Shorty.

Yes.

Pl easant Hill District. | call, | use the term
"west side" to refer to the area west of Idylwyld,
or what we used to call Avenue A. And from
talking to him |l gathered that at one point they
may have been on 22nd Street going west, and the
reason | say that is it was sort of a main

t horoughfare out of town so to speak, and | can't

tell you why | came to that conclusion but
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certainly, from our discussion, | realized they
may well have been on there and proceeded west for
some di stance.

If we could maybe call up map A. We have a couple
of maps here that m ght assist us, and | think
this was the map, | believe this may have been the
map that was used at trial; does this | ook
famliar?

Well | can't say that it does, but it's certainly
accurate, it reflects the streets as | recal

t hem

" mjust going to take a | ook, maybe map B or map
C, | can't recall. No, the next map. ' m
wondering if we could get one with the freeway on
it. Is there a map C? No, that doesn't help. | f
we can go back to map A. For Monday, M. Tallis,

Il will find -- we do have some city maps that

m ght assist you. And | think, if I may, | think
you said that they would have conme in, there would
be a nunber of blocks to the east, this is north,

t hey would have come in on the freeway and turned
onto 20th Street | think you said; is that
correct?

Yes, that's, that's ny sense of things, that they

made the turn there and then | ater got over onto
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22nd.

Do you know where? Based on your discussions with
M. MIlgaard did you arrive or conclude in your

m nd where -- and let me just pause here. This is
presumably before they visited the Trav-a-|I eer
Motel ; is that correct?

Oh, yes, we're tal king about that.

So this is their arrival and before they get to
the Trav-a-leer Motel; correct?

Yes.

And so | think you are saying you thought that
they were on 20th Street for a while; is that
correct?

Turned off there near Sears and drove to the west
side, and | have a recollection that they ended up
at one point on 22nd Street, which is sort of a

mai n t horoughfare. Why | have that recollection |

cannot tell you, but they -- and then they drove,
they were -- nmoved in a westerly direction, and
then | think they were, as | recall it they were

driving north and south | ooking for | andmarks that
David could see with a view to locating his friend
Shorty's pl ace.

So if I have this correct on the map they would go

west on 20th Street, and then north to 22nd, west,
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and back north and south on the avenues; is that

Oh, I'm not saying on every one, but on some of
them yeah.

And so somewhere between 20th and 22nd Street they
were travelling north and south down the avenues

| ooking for Shorty's house?

Yes. And now they may have even crossed over 20th
in places, | -- in a southerly direction, | can't
remenber how that --

And how far west were they; are you able to --

No, I'm not able to pinpoint anything, because |
tried to orient it to |andmarks. | remenber

t hi nki ng that maybe St. Paul's Hospital would be a

significant | andmark on the corner of P and 20th,

if | recall it.
Yes.
But that didn't assi st. And |'m sure | asked

about the funeral home and so on, if he remenbered
that or anything, and it just didn't assist in

pi npoi nting anything |like that.

And was he able to tell you precisely where, then,
whi ch avenues he was going north and south on

bet ween 20th and 22nd?

No, he wasn't, and | wasn't able to identify them
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based on any | andmarks or anything that | knew.
Would it be fair in saying, M. Tallis, that in
doing this one of your concerns would be to find
out whether or not they were in the vicinity of
where Gail MIller's body was found; is that
correct?

Yes, there is no doubt about that, | wanted to
know where they had been going and that, that was
certainly one of the things I was canvassing.

Was it your sense that their vehicle was or may
have been travelling in the vicinity between 20th
and 22nd between, for exanmple, Avenue N, Avenue O,
and in that vicinity?

Well certainly, on the basis of what he told ne,

it was quite possible, but it could just as easily
have been another avenue a little more to the
east .

Okay. So it could have been over Avenue H, J, it
could have been S, Avenue T?

| don't think it was Avenue H, because there would
have been | andmarks there that | think would have
been quite identifiable.

In your mnd, sir, did you narrow it down to where
you thought it m ght be, or where a jury m ght

believe it to be if M. MIlgaard were to tell the
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jury what he told you about the north-south
travel s and the avenues between avenue -- 20th and
22nd Street?

Well | think there was a good possibility that

t hey would conclude that the vehicle was in the
vicinity.

Of the murder?

O the -- yes. You know, not right there, but in
the vicinity. umm - -

And when you say "vicinity" are you talking within
a block, two blocks?

Well within two, three blocks of the area.

COVMM SSI ONER MacCALLUM: A good possibility

the police would conclude that; is that what you
sai d?
No.

MR. HODSON: | think nmy question was the
jury.

COVMM SSI ONER MacCALLUM: ©Oh, the jury?
Yes, the jury. And during the course of this
attempt to | ocate sonething that would put them
onto Shorty's place -- and remember that David was
the one who had been to Shorty's, the others
hadn't, so he | think was sort of directing where

they m ght go -- they did stop in one of their
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travels going | believe it was north and south,
we' ve tal ked about their -- they tal ked, pulled
al ongside a |l ady and --
BY MR. HODSON:
Let me just pause for a moment.
Okay.
So on the travels on the avenues between 20th and
22nd Street going either north or south, on one of
t he avenues they, | think you said he told you
t hey stopped a | ady?
Yeah, they pulled alongside a lady, | guess that's
the better way to put it.
Okay.
And he asked for directions.
Who did?
Davi d di d.
Yes.
Looki ng for Pleasant Hill.
Yes.
And her answer, | believe, was that she didn't

know and kept wal ki ng.

Now we' ve heard the term "Peace HII" as well as
"Pleasant Hill"; do you recall if David ever used
the term "Peace H I "?

| don't think David ever used the term "Peace
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Hill" in talking to ne. | think he knew the term
"Pleasant Hill" but | could be wrong in that.

Now at this time | take it, M. Tallis, that you
woul d have been aware of the statements of Ron

Wl son and Nichol John and the significance of the
woman being stopped and asked for directions?
Yeah, vyes.

Can you tell us, just on the exchange with the
woman seeking directions, did you try and identify
where that may have taken place?

| tried to, but | was unable to pin anything down.
And | think you told us it was on one of the
north-south?

Yes, that's ny recollection.

And what about the description of this woman, what
did M. MIlgaard tell you about that?

Well this was a, of course a very cold nmorning,
and | don't think he got an opportunity to see her
face, but he descri bed her as an ol der woman. And
| spent some time discussing this with him
because age to a 16 or a 17-year-old person may be
something quite different to what | would think,
and | wasn't able to pinpoint an age but | do
recall trying to equate it "how would she conpare,

say, to ny age" or | believe | said "or to your
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nmot her's", and for some reason | have the idea
that, or | concluded from the discussion the

i ndi vi dual was probably in the range of 35 to 40,
in his view, but he wasn't able to really see her
face because it was so cold that --

What did he base his -- did you ask him how he
could say that she was old if he didn't see her
face?

Well | asked, | know | asked about that, and ny
sense of things is that on the manner of wal ki ng
and so forth.

Okay.

Now | know that's not of nuch assistance to you,
but that's the best | can do on that aspect of it.
And as far as the colour of coat this woman was
weari ng, do you recall what he said about that?

| think he said it was a dark coat.

And do you recall what M. Ml gaard told you about
what he said to this woman?

| don't recall whether he made any coment,

whet her he told me that he made some conment about
her, or not, to his friends.

Okay. There was -- |I'm sorry?

But | do know that during the course of ny

di scussions with him and | can't pinpoint the
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occasion, | asked him you know, "what was your

purpose"” or "why did you pull alongside her and

ask her this", and there came -- there was a point
where he said, "well, | have to admt that |
t hought of robbing her". Now by that | took him

to mean snatch her purse, and | don't recal

whet her he used the term "rob" or if that's ny
interpretation of what he said about snatching the
purse, but that was a point that | considered very
significant --

Okay.

-- in terms of, later on, in ternms of whether he
was called to give evidence.

And could you -- can tell us what would have been
your concerns about that piece of information?
Well | thought the Crown would be advanci ng
robbery or purse-snatching as a nmotive for the
murder, quite apart from the sexual aspect of the
assault that took place in connection with the
hom cide, and | realized that if he was called as
a witness this is evidence that | would probably
have to decide to lead in chief with a viewto
taking the sting out of it, for want of a better

i mpressi on, because | knew that Crown counsel

woul d robustly cross-exam ne on the circunstances
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of that, and what the real purpose was, and so
forth.

There was sonme evidence in the statement | think
of Ron W | son, and perhaps others, that suggested
that as part of this exchange, or when the vehicle
left, that M. Ml gaard either said to the woman
or said in the car, quote, "you stupid bitch",
quote; do you recall discussing that with M.

M | gaard and asking whether he said that or not?

| have no doubt that | discussed it with him but
| just cannot recall what was said on that point.

| have to say | think my focus ended up being on

t he other aspect of it, but that, that's the best
| can do in terms of assisting you on that point
of --

At what point in your series of meetings with M.
M |l gaard did the informati on about his thoughts of
robbing this woman; when did he tell you that?
Well it came out, | can say it was before the
prelim nary hearing, but | cannot pinpoint. | t
did not come out, you know, in our first or second
meetings, you know, | know that.

So, after they stopped the woman for directions,
what did M. Ml gaard tell you happened next?

Well they continued driving, still |ooking for
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Shorty or Shorty's place, and there cane a time
when they got stuck. And it was very -- | was
never able, in discussions with him to pinpoint
where they got stuck, but they did get stuck, and
each one of them got out and went a short distance
| ooki ng for help.

Sorry, would that be Ron W I son and David

M | gaard?

Yes.

Did Nichol stay in the car; did he tell you that?
Well, as far as he knew she had stayed in the car.
Okay.

And then they came back fairly soon because it was
bitterly cold, and a couple of fellows hel ped get
them out, just give them a push, they weren't
stuck that bad from what | could gather. And so
then they carried on and, as | recall it, they
ended up driving out to the Trav-a-I|eer.

Okay. I f we can just pause there and go back to
the incident where they got stuck, this would be
an incident prior to getting stuck at the
Danchuks' ?

Oh, yes, this is a pre-Danchuk --

Okay.

umm - -
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And so do you recall what M. Ml gaard told you
about, | guess two questions, both how far in

di stance where they got stuck conpared to where

t hey stopped the woman for directions, or how | ong
after; were you able to determ ne that?

Well it was, it was further west, from what I
could determ ne, of the spot where he had asked
the lady for directions.

If we can just call the map up again for a monent,

and | appreciate you've told us you don't know

whi ch avenue it was on so |I'll pick one in the
m ddl e, but | think you said they were travelling
north and south and then they were -- were they

travelling south or north when they stopped the
woman for directions; were you able to determ ne

t hat ?

| think it was south but | wouldn't be sure. I
can tell you when we were in Prince Albert, when |
met with himin Prince Albert | remenber trying to
sketch out the path working with him and we just
-- | just wasn't able to come up with --

Okay.

-- anything readily identifiable.

So if he, they were going south on one of the

avenues, then where, where in connection to where
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t hey stopped the woman for directions, where did
he tell you they got stuck?

It was west of there, and | can't tell you how
many bl ocks.

And as far as time was it shortly after, m nutes
after, are you able to --

Not too long after, but not, you know, we're not
tal king 30 seconds or a m nute.

And do you recall himtelling you in what -- did

t hey get stuck in the mddle of the road, or

wher eabouts were they that they were stuck, and
how were they stuck?

Well 1| recall himindicating that their tires were
not good winter tires, in other words snooth
tires, and they -- now | don't recall specifically
where he said they got stuck, whether it was sort
of at the end of a block or, you know, in between.
Do you recall or would you have asked hi m whet her
t hey were near an alley when they got stuck?

Oh, I"msure | asked about that and, you know,
when we -- | tal ked about whether, you know, they
went down an alley or anything, you know, in
connection with what | knew, and he said well
they, well -- he -- they weren't in any way

involved with the girl on the street or in an
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alley, or anything like that, and in particular he
wasn' t.
And as far as the time that he was away from the

vehicle; was he able to tell you how | ong that

was ?
Well, he said it was a very short period of tinme,
you know.

Did he tell you how far he had wal ked?

' m sure he did at the time, because | know that |
conducted some of ny cross-exam nation at the
prelim nary hearing on the basis of what he had
told me, and | was particularly interested in

W | son and how far W1l son had wal ked.

Yeah. You woul d have known at the time you were
interviewing M. Ml gaard, | believe from what you
have told us, that Ron Wl son's statenent

i ndicated that it was after they stopped the woman
for directions, after their car got stuck, that
David left the vehicle, and for a | onger period,
and that when he came back that's when | think M.
Wl son's evidence said he thought the murder was
comm tted, --

Yes.

-- or words to that effect. You would have been

aware of that?
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Yes.

Woul d the fact of M. Ml gaard's vehicle being
stuck then, after asking the woman for directions
and him | eaving the vehicle, would that be an

i mportant matter for you to probe with hinm?

Yes, it was, and not only his |eaving but also

W lson's |eaving --

Okay.

-- was i nportant.

And did you spend a fair bit of time with M.

M | gaard trying to pinpoint where they got stuck?
Yes, | did. And as | say, | remenber in
particular in Prince Albert trying to sketch it
out, even, at the working session that we had.
And woul d those sketches of yours have been on
your file then?

Oh yes.

And would you have had a map that you would have

used to assist you do you think?

Oh, I"'msure | did, because that was -- and | may
have even, | may well, | may very well have
sketched out a map a little bigger, sort of Ilike

this but in nmuch |arger.
Let me ask you the same question | asked you about

where, where you ended up concluding the -- David
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M | gaard's vehicle was when it stopped the woman
for directions. What about when they got stuck,
based on your discussions with M. Ml gaard, where
did you end up concluding that it may have been in
relation to where Gail MIller's body was found?
Well 1, | really couldn't arrive at any concl usion
one way or the other where it had got stuck, but I
was told by him by -- David told me that he had
had nothing to do with the victim and nothing to
do with any of her effects, and so he, he didn't
know, but he knew that he wasn't involved there.
Right. And if M. Ml gaard had been called to
testify and given evidence about where they got
stuck, based on your discussion with him was it
possi ble, at least in your mnd, that the jury
could conclude that it would have been in the
vicinity where Gail MIller's body was found, based
upon how M. M Il gaard described to you where they

wer e when these things happened?

Oh, | think that's a distinct possibility.
And as far as vicinity, | think, would it be the
same -- | think you said for the woman asking for

directions it would have been a little bit west
from that or --

It would be sonme blocks to the east.
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Q To the east?

A Well, to the east of where they got stuck.

Q | see. Ri ght .

A Yeah.

Q So the, so the woman for directions, and then a
coupl e bl ocks west as to where they got stuck; is
that right?

Yeah.

Q Okay.

A Well, | can't say two bl ocks west or not, you
know.

Q Okay.

They -- but that's --

Q Now, next, | think you said they travelled to the
Trav-a-leer Motel; is that right?

Yes.

Q And what do you recall about what M. Ml gaard
told you about that?

A Well they pulled into the Trav-a-Ileer, now whet her

there was a carport there or not |I can't recall,
think there probably was sort of a carport. I
know | drove out there at |east a couple of tines,
but I just don't recall now, and he went in in his
stocking feet to get sonme directions and get a

map.
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Let nme just pause there. You said you drove out
to the Trav-a-leer Mdtel a couple of times?

At | east a couple of times after | was retained in
t his.

What about in this area; did you drive around in
this area as well ?

Oh, | drove that area any nunmber of times.

And for what purpose?

Well, to check over, and | even wal ked certain
parts and | drove back alleys to sort of try to
size things up and get some ideas, and then |
would talk to him about it again, and so forth.
But of course when | first drove over there for

t hat purpose it was no |onger January conditions,
but | did go back there in the winter of 1970 to
| ook the situation over too.

And - -

Because of the, you know, the snowfall and
everything gave nme a better indication of what it
woul d | ook |ike.

Were you trying to get a sense or some | andmarks
to try and assist M. M lgaard in determ ning
where they m ght have stopped the woman for
directions and where they m ght have got stuck?

Yes, and | wanted to get oriented nyself in a
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wi nter scene, which is what they faced. And,
coincidentally, the -- when the trial was on in
January it was bitterly cold, and there were a | ot
of simlarities in the weather to when this
hom ci de occurred.

And did you go out during that time?

| did.

After the Trav-a-leer, what did M. Ml gaard tell
you about their travels?

Well they then turned, drove back, and from what I
could determne it was in an easterly direction,
and there canme a time where they drove down a back
alley at his, really at his direction, he was
giving the directions, and that's --

That's Davi d?

-- yes -- and that's when they pulled in behind

t he Danchuk vehicle, and Danchuk was stuck or
stalled and they, of course as you nentioned,
couldn't back out because there was no reverse
gear .

Did you have concerns with the fact that M.

M | gaard had given the instructions to go down the
back alley?

No, | didn't attach any great significance to

t hat . | asked him why, and he thought well maybe
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if he went down there he could spot sonmething that
woul d - -

Did the fact that Gail MIller's body was found in
an alley, did that -- were you asking him about
whet her he was travelling in alleys that norning;
do you recall that?

Oh, yes, we discussed that.

And again, travelling in the Danchuks' back all ey,
did that cause you a concern in connection with
where Gail MIller's body was found and some of the
evi dence that you thought m ght be presented

against M. Ml gaard?

| don't -- you know, | may have thought of it at
the time, but to reflect now, | can't really
recall it being a significant consideration in ny
m nd. |"m sure | asked why would you go down an

all ey when you had smooth tires and you had
al ready been stuck once.

And what did he respond?

Well, | don't -- | say |I'm sure | asked him
but --

Okay.

-- | don't recall it.

If we can just go back to when he and M. W son

| eft the car back when they got stuck before they
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went to the Trav-a-leer and he got, M. Ml gaard
got back to the car, did you ask him about whethe

there was any discussion with M. WIson or Nicho

r

John or whether he observed anything unusual about

Ni chol John in the car?
' m sure that | did along the way. Now, whet her,

you know, at what nmeeting | can't tell you, but -

Do you have any recollection of what he m ght have

told you?

| think that his indication was that he didn't see

anyt hi ng unusual .

So just back at the Danchuks', what did M.

M | gaard tell you about what he did at the
Danchuks' ?

Well, | think that, you know, he and W I son
decided to see if they could maybe hel p push out,
push Danchuk because they couldn't go backwards,
go in reverse, and then of course their vehicle
stalled too, and then | gather that, you know, he
certainly chatted with M. Danchuk and, you know,
t hey ended up going into the house at

M . Danchuk's invitation.

Were you able to, in your discussions with M.

M | gaard, able to pinpoint a time of the nmorning

when they would have been travelling in the
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nort h-south avenues and when they encountered the
woman and when they got stuck, were you able to

get a time frame for that?

Well, | know at the time | tried to work back from
the Trav-a-leer in ternms of the tinme. | knew what
M. --

Rasmussen?

Rasmussen -- | hear it's M. Rasmussen, not the

RCMP officer?

Yes.

-- had said about the tim ng, he opened at seven
and shortly after that they came, so | worked back
from that.

And what did you conclude, based on your

di scussions, as to, again based on what M.

M |l gaard told you, as to what time frame he and
hi s compani ons woul d have been travelling in the
nort h-south avenues and encountering the woman for
directions and getting stuck, what time of day did
you concl ude that would be?

Well, it was certainly before seven o' clock, you
know, | couldn't pin it right down, but as a
result of all this discussion and the other
material that came to nmy attention, that gave rise

to the argunment really that it was inmprobable and
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unreasonable to conclude that, nunber 1, they had
been where it's alleged they were, and that he had
the time to do what it was alleged that he had
done.

Ri ght . | think at the, in the charge to the jury
Chi ef Justice Bence suggested the wi ndow of
opportunity was 6:45 to 7:10, or thereabouts, as
to when, and | can't recall whether that's -- |
think that's when the M| gaard vehicle may have
been in the vicinity. Do you recall that?

| think that that is probably accurate.

And does that accord with your recollection of
what M. M| gaard would have told you about the
times, or was he able to tell you about the times?
Well, he wasn't able to tell about the tinmes.

Okay.

Any reconstruction or construction as to the times

was something that | had to do.
| see.
| ndependent of anything that he -- because tine

really didn't mean that nuch to these kids, if |
may use that term, who left about a little after
m dni ght - -

Okay.

-- and so on.
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This m ght be an appropriate
t he day.

4: 00 p.m)
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