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Transcri pt of

Howard Shannon
by Ms. Monar Enweani
Vol 104 - Tuesday, December 6th, 2006

Proceedi ngs

(Reconvened at 9:

COMM SSI ONER Mac CALLUM:

ALL COUNSEL:

MS. MONAR ENWEANI :

05 a.m)

Good nor ni ng.

Good mor ni ng.

Good nmor ni ng,

M . Comm ssi oner. OQur first witness today is

Howar d Shannon. M . Shannon, please come

forward, and M. Shannon is represented by | egal
counsel, M. Martin Johnson is here with him
t oday.
COMM SSI ONER Mac CALLUM: M . Johnson.
Ri ght over here, M. Shannon, please.
HOWARD STERLI NG SHANNON, swor n:
MS. MONAR ENWEANI :
Good morning, M. Shannon.
Good morning, Vanessa.

Thank you for

Shannon, can you tell us where you currently
resi de?

Kel owna, British Col umbi a.

And what is your age, sir?

62.

And are you presently working?
Yes.
me a little bit about

And can you tell your
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occupation?
Yes. | am still in the same subscription business
| was in back in '69, been at it sone 44 years.
Al'l right. And |I understand that in 1969 you were
wor ki ng for Macl ean Hunter?

Yes, that's correct.

And what was your position at that time?

| was M. F.E. Brown's assistant, Fred was the
manager for Maclean's Magazine for the prairie
region from -- oh, he was about 45 years in this
busi ness. | was his assistant back in '69, his
field supervisor.

Al'l right. And what duties did that position

entail?
Ri ght . It really involved supervising some sub
supervi sors that were working for Maclean's. |t

i nvol ved managing the direct field sales marketing
teans.

Al'l right. You had your own sales crew then at
the time did you?

| was responsible for one that sort of cane
directly under me, as well as three or four other
young guys, |ike Roger Renaud, for exanple, |
think there were two nore besides Roger at the
time.
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Al'l right. And | take it that your position
involved quite a bit of travel ?

Yes, it did.

And that was exclusively in Western Canada?

Yes.

Al'l right.

At that tinme.

Okay. And | understand that in the course of your
enpl oyment you came to neet David M| gaard; is

t hat correct?

Yes, | did.

And do you recall when you first met David

M | gaard?

Yes. It was here in Saskatoon. | had come in
from Ednont on and Roger Renaud, who was a sub
supervi sor, had come in from | think he had come
in from Regina, but just prior to that he had been
in Manitoba, and | drove in here to Saskatoon to
the motel that they were staying at and we were
staying and that was the first time | saw David

M | gaard. He was sitting up and -- it was an

ol der notel that had a notel on one side, a notel,
and you drove through the, underneath sort of a
canopy type of thing and David was sitting up

there with another boy playing a guitar. | drove
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in and he was just a young kid. W started to
unpack and | was | ooking at these two young guys
up there and | was about to ask Roger about it and
the police drove into the motel and Roger was busy
with them and | was busy unpacking. The police

t ook one of the young guys away. It turned out to
be David M | gaard.

Al'l right.

Yeah.

At the time did you have any idea why the police
wanted to question him?

Not right then |I sure didn't. | asked Roger,

went over and asked him what it was all about and
he told me that, about this nurder that had
happened and he told ne that they were questioning
this young guy and Roger was, you know, he said he
didn't do anything like that at all, just

somet hing was really wrong, and that was how we
kind of left it, and | went on about the business
of unpacking, | remember | was having some
problems with one of the trailers, and a short
time after that Roger, | would say maybe an hour,
hour and a half, he got a call, |I'm not sure from
whet her it was the police or from David, and we

went to the police station to pick up David.
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Al right. In terms of when this happened, do you
have a recollection --

Yes.

-- of the time or the date?

| don't have a recollection of the exact date, no,
but this all happened at the same time when |
drove in and it was in the mddle of the day sort
of thing.

We've seen docunents that indicate M. M| gaard
was questioned by the police in Saskatoon in Apri
of 1969.

That would be right, yes.

Al'l right.

So we went to the police station to pick him up
and we met with a policeman up there and he was an
ol der man, | don't know his name, but he was a bit
of a crusty old guy, | guess we all get a bit
crusty as we get ol der, but he had a very
different -- he kind of was | ooking at him as
bei ng kind of a cool kid when in fact | remenber
sitting and listening to himtalking with the boy
and tal king with Roger and ny inpression was that
he wasn't a cool kid at all, he was just a kid
trying to -- just a kid defending himself Kkind of

t hi ng, you know.
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You went --

He wasn't cool, not a bit, but that was the

i mpression that the chap, you know, the detective
| presume he was.

The purpose for going to the police station at
that time, was that to pick up David?

Pick himup and bring him back to the hotel, yes.
Al'l right. Once you had left the police station,
did you have any discussion with David M| gaard?
We probably had sonme discussion, but | don't
recall what the discussion at that point, fromthe
police station back was. Roger and | had tal ked
going down to the police station about, you know,
my feelings were that even being questioned about
this -- just a few years prior to that Tony

Mer chant and Howard Adams from Toronto, our head
office at Maclean's, and Fred Brown were very
involved in setting up the Direct Sellers Act here
in Saskatchewan, it was the first Direct Sellers
Act in the country, and they were adamant about
the type of people that would be canvassing and,
you know, they were very concerned to make sure
that they qualified to be Iicensed properly in the
province, and | told Roger how I thought, you

know, even being questioned about sonmething |ike
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t hat, perhaps we should just |let himgo and at

| east tell Fred Brown about this.

And you did speak to M. Brown?

Yes, we went down that week. Roger was put off
that | felt that way because he really liked this
young guy and had had him for a few nmonths, which
| wasn't aware of at all, | never really was aware
of who was working with Roger over in Manitoba.

We went down to see Fred and | told Fred what |
knew of it and Fred asked ne what | thought of the
boy and | said 'l think he's just an innocent kid,
| don't think he had anything to do with it,' is
what | told Fred, but | said 'you make the

deci sion,' and Roger spoke with him and Fred
called me into his office and Roger was still
there talking with him and Fred said, you know,
think that you are right, Howard, | think it's
probably better that we do I et him go.'

Al'l right. So he was let go for a period of time?
Yes.

And he rejoined you later on; is that correct?
Yes. Fred moved the marketing team to Edmonton
and it wasn't very long after we were up in
Edmont on, perhaps a week or two weeks, we got a

tel egram you know, it was the |ast of the days
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where they pedaled up to the notel with a
tel egram It was words to the effect that David
M | gaard was arriving with his brother on such and
such a train at such and such a time and you are
to pick himup sort of thing and we are going to
employ him and his nother has been in to see ne
and it was quite a lengthy thing, you know, he was
adamant that | was to pick himup and that was
t hat and enmpl oy him His mom had come in and was
quite put off that he was fired for really no
reason, you know, and threatened to go to the
| abour board, | recall something in there about
t he | abour board or | abour relations or sonmething
to that effect, but at that point that was the
tel egram

| believe Roger went down and
got the boys and | recall when they got to the
mot el David was very happy, |like, he was a very
happy kind of kid, and Roger had two of his, his
two little young boys there and | recall seeing
David with the young boys, just, |ike, baby boys,
you know, Darcy and Keith were very young, and
David was so pleased to see these two little boys,
you know, and he was just a kid hinmself. Li ke |

say, we had so many, many of them started very
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young canvassing in those years, and he just
seemed |like a very normal kid, happy to be back at
his job. That was that.

He was -- unlike things | had
read about him about being around girls, he was
just a super kid around the girls, he was very,
very nice and polite when | was there and | never
saw David to be anything other than a very
typical -- | have a 16-year-old nyself, cane a
[ittle late in our life, our third child, but he's
16 and really ny 16-year-old is not much different
than Ms. Ml gaard's 16-year-old.

M . Shannon, you speak of being in Ednonton. Do
you recall being in Prince George in May of 19697
Yeah. That was - -

And can you tell nme what you recall about May 30th
of 19697

When he was arrested, yes. Well, we got a

tel egram of course we always got a telegramto
nmove the team wherever Macl ean's wanted the

demogr aphics, they would nmove these marketing
teams, and di spatched us to, | think the itinerary
was Prince George -- Kelowna, or Kam oops rather,
those two cities, and we left for there. W

weren't there very long, | think only a few days
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when we had arrived and | got a call from Fred
Brown really early in the norning, | think it was
around six o' clock, 6:30 in the morning, and
Torchy Schell, Sergeant Torchy Schell was on the
phone with him  Torchy Schell was a fellow that
we had all come to know, or at least | had, he was
an RCMP officer, but he was also kind of a scout
for the Leafs back in those days, and in those
years we travell ed throughout the province and we
woul d al ways run into Torchy, you know, he would
be at the Estevan games or the Weyburn game or
sonmething like that, so |I knew him reasonably

wel |, and of course he would kid with me often
about the direct sales kids and the problems that
he woul d perceive that they were and that sort of
t hi ng, but he was a very nice man, and he called
me, along with Fred Brown, and told ne that -- he
asked nme first if | had David Ml gaard with me and
| assured him I did.

He told me that he had to know
where | was staying. | told him where we were
stayi ng, about seven mles out of Prince George,
north on highway 97 and the name of the notel, and
he said, 'look, Howard,' he said, 'we've got a

warrant for murder for this David M| gaard.' I
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said -- gee, | don't know what | said to him,
sonmething |like '"you've got to be kidding" or
something like that, '"the kid couldn't kil
nobody,' you know, nothing |ike what he was
accused of, and him and Fred tal ked with me about
it. He said he would like to send the police out.
| told himnot to do something like that, | said
Roger's children are here, we had a whole pile of
the young girls here, | said that would be just a
terrible thing to do, | said "I'll just go wake

hi m up and take himin,' and he said no, he said,
you know, it's nurder and on and on and that sort
of thing and | said, you know, 'Torchy, you guys
have just got this one really wong, it's just a
kid here, it's nothing like you think,' so he
agreed, he said, '"well, you know, | can't stop
you,' sort of thing, something to that effect, he
was actually kind of agreeable, and M. Brown
certainly was.

So | think I woke Roger Renaud
up and told Roger what the circunstances were and
| believe that Roger went and talked to him I
know | got showered and got cl eaned up and Dave

got cl eaned up and just everything was quite

nor mal . | went and saw the mptel owner because he
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had been peaking through the wi ndow, | presunmed he
had been listening to the telephone call, and I

recall talking to Roger about getting David's

young brother sent home right away on a bus,

| tal ked with him about taking over the sal es

staff, where to send people, that kind of thi
David joined me, | told Dav

what the circumstances were. | don't think h

any -- | don't think the idea of a warrant re

sunk in, what that meant to David. | under st

they were going to arrest him a warrant bein

war r ant .

al so

ng.
id

e had
ally

ood

g a

You specifically told himthat there was a warrant

out for his arrest?

Yeah, | told him about the whole phone call, |
told him everything, and M. Brown had called and
expl ai ned everything to him including what
Sergeant Schell told ne, so David said -- and |
told Dave, | said "Dave, the best thing is to go
in there and get it cleaned up and, you know, it's
obviously a m stake, and deal with this". Davi d
wasn't too friendly about me, you have to
remenber, because | -- he |ooked at nme as a
16-year-old, | was the fellow who kind of et him

go, you know, causing his num to have to, you
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know, or his mum was quite ticked about it and
made sure that the young guy got his job back, you
know. So going into town, | mean the only thing I
do remenber about going into town is his attitude,
he had a very -- he was a really nice kid, he
wasn't -- he had a little bit of a chip, you know,
trying to be around the other boys, but when he
was with me he was a very, very nice kid, and he
said "M . Shannon, | didn't do this", you know,

t hat kind of talk, you know, and | said -- | told
himl didn't believe he did either.

We got to the police station,
and it wasn't a very good situation then, they --
we, Dave and | went in there and | explained to
t hem who David -- David had come in to surrender
and to deal with this warrant for murder, and the
fell ow asked -- talked to David a little bit, and

then I told him about the phone call, and he went

no", he said,

away and came back and he said we
don't have anything |like that here". So David

ki nd of got upset at nme then, he says "well what
in the, you know, heck are you doin'", you know,
and he was really put off at nme, and he was going
out the door. | said "David, just a mnute", you

know, | said to the guy, | said, "you go and cal
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this Sergeant Torchy Schell". \What took place
t hen was unreal. David was standing off to one

side, kind of put off with me, and |I was standing
on the other side, and the police came running
around, several of them about six of them at

| east, and junped right over top of the counter,
great big, huge police, pounced on David and
mysel f, and they brought out leg irons and put

t hem around his |legs up here above his knees and
down bel ow on his ankles, or big, huge, giant

handcuffs type of thing, and he was just a little

guy, 16. So, | nmean, you to have picture this,
you know, it was -- and of course the big fellow
who was over me, he was -- he didn't hit me but he
was sure prepared to, I'Il tell vyou.

Yeah.

W -- they took himaway and told me to | eave, and
basically that was it. And David was mad and
uttering stupid stuff and, you know, and -- but

you could see the kid was just totally terrified.
Yeah. So you, | take it then, returned to the
motel in Prince George?

Yes, | did.

And was your understanding that David was being

t aken back to Saskatoon?
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| didn't know what was happening at that point. I
just assumed that. | tried to reach M. Brown al

t hat norning and didn't have any success at all.
Al'l right. That, | take it, would have been the

| ast tinme that you saw David M | gaard?

| saw, the last time | ever saw him | saw him one
more time after that in nmy life.

Al right. umm - -

But that was the last | saw him that day.

Ri ght .

That day, what did happen that day was the radio
station was, it was such a big thing on the radio,
every 15, 30 mnutes they would come out with how
he was captured up there, this went on for hours
and hours, and in those days Prince George wasn't
a very big place, you know. But I, finally I
phoned the radio station and told them that he had
not been captured, he had come in and surrendered,
and about an hour |ater these two big policemen
came out, they were native policemen, great big
fellows, one of them that had kind of [unmbered
over me, and told ne to get this bunch of rabble

t he heck out of this comunity, and "do it now",

ki nd of thing. So we packed, | packed everyone up

t hat evening and re-organi zed everything, | had
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gotten hold of M. Brown and he was really upset

about that, and we had re-organized all these
young people and got out of there.

Al'l right. After 1969, do you recall what yo
next involvement in this matter was?

Yeah. It was just a coincidence of -- in all

wor | d. My girlfriend, became ny wife, that we

were comng in from Thunder Bay, | had been

transferred to Toronto shortly after that, and I

was wor ki ng out of our Maclean's head office,

What time was this, or what year, do you have
recol |l ection?

Thi s was about the early '70s, the very early

"70s, the first time | think I met Ms. Ml gaard

t hen. It was just a coincidence in a mllion

came in to see one of my supervisors in Wnni

that was living at a thing called the South W nds

Apartment Bl ock, and it was on the Penbina
Hi ghway, and we came in, it was |ate at night

were really tired, we had driven a |ong way,

stopped in to see Barry LaForge, and he was with

Ms. Mlgaard in the hallway. And Ms. Ml gaard

confronted ne, | had never met Ms. M gaard

life, but she was -- she was very distraught,
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was very upset at me, that -- telling me that she,
t hat her son was innocent and all that sort of
thing. And of course Roger Renaud had gone to al
of these trials because he was -- he knew. He
knew, you know, he really was involved there, but

| hadn't. | didn't know anything after, | had
never seen David again and | had never been to any
trials or nothin' like that, and | had certainly
never knew Mrs. Ml gaard, but here this little

| ady was in the hallway, and it turned into a
terrible situation, she was crying and her -- |
believe she told ne then, or possibly the next
time, that her husband had left her up in Northern
Saskat chewan, some town, Langenburg, she had no
money, and her son was sentenced to life in prison
under something, and it was -- it was terrible.

We went into Barry LaForge's apartnment, this went
on for a long tinme, she was -- she -- it was the
most pitiful thing you had ever seen, ny
girlfriend was crying, we were all, we were so
upset .

At that time did Ms. Ml gaard request assistance
fromyou?

She did. She had not hing. | think we gave -- ny

wi fe says we gave her $500 so -- | recall giving
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her some nmoney | think to help at that time, but

it was a personal thing, like nothing to do with
David, it was a personal thing. | never saw
Ms. MIlgaard again until some years |ater she

contacted me again, and this tinme it was nore to
-- a sensible, a much nore sensible of a
conversation, but she needed help to try to get a
| awyer and to try to do some things to try to
constructively help.

And do you recall when that meeting --

That would have been in about, | would think, '77,
"70 -- '77-'78, sonmewhere right in there. And |

did help Ms. Ml gaard then, and | thought that

was the end of it, I didn't think there was any
more to it. | never saw David or anything after
that, | always -- ny wife and | just often thought

of this young guy.

Ri ght . If we could call up doc. I D 155237.

On the screen?

Yeah.

OCh, I'm sorry, okay.

M . Shannon, your nane appears at the top of this
document with the date of February 3rd, 1981?
That's better. OCkay. 19817

Yes.
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Okay.

And | understand you have had a chance to review
t his docunent ?

Yeah, | read that, --

Yes.

-- with you.

And would | be correct in assumng that this is a
transcript of a phone conversation?

Yeah. That was the third time that | heard from
somet hi ng connected with David was this Peter

fell ow. He was a --

Peter Carlyl e-Gordge?

Yeah, that was the nanme, Peter Carlyl e-Gordge. He
contacted me and we had -- I'mjust, | see the
date there, but | -- it seens to nme it was nuch
earlier, but it's certainly possible. W -- he
contacted me, we had quite a discussion, |ike what
had happened. | explained to himthat David had
come in and surrendered and, you know, had done
what ever was involved there.

Did he contact you out of the blue?

Out of the blue, yeah, and he told ne that

Ms. MIlgaard had told him about ne and we had
quite, quite a very lengthy conversation in

person. | don't recall this particular telephone
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conversation but, having |ooked at all the things,
it's exactly what | would have said, you know. I,
he says | took him down there, but as far as | was
concerned it was strictly voluntary. It certainly

was. He didn't -- he wasn't captured, for

goodness sakes, he -- 1 told him what was
happeni ng and he canme in and voluntarily

surrendered, that was the end of
So this document accurately reflects the
conversation that you would have had --

Yes.

-- with M. Carlyle-Gordge?
Very much, yeah.
Al'l right.

There is a few things |

Um, | don't intend to go through the docunent
with you in detail, but | would like to ask you
about a few portions of the document.

Yeah.

If we can turn to doc. I D 155239,

t he page reads:

"Do you remember anything that David
said at the time, in Prince

Geor ge?"

"No, just that he said that he didn't do
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it and that was all there was to it.

And, you know, he insisted on it."

And the next page, 155240.

Uh- huh.

Thi s appears to be you speaking, you say:
"Yeah, and, uh, when | told himthat
this time it was a warrant for his
arrest, he just said to me ' M. Shannon,
" mjust innocent; | just didn't do
that.' you know. And that was basically
his attitude."

Yeah, that's just basically the way it was. Many

of you, |I'm sure, have 16-year-olds, and he was

just a young boy, it was obvious to anybody that

he didn't -- could not have done any such a thing.
If I could take you further down the page.
Uh- huh.

"Do you recall anything about that time
in Saskatoon? (discusses rapes)",
And | believe that's Peter speaking, and your
answer :
"Yeah, there was a couple of very
simlar, prior to this thing,,,2 of them
| believe. It was during those years

(60s). I n Saskatoon there was a great
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deal of hysteria about it, there really
was. And | don't know, | remenber that
police that questioned himin Saskatoon,
they -- it was a pretty tough old
seasoned cop. you know, and he said to
me something to the effect that '"this
kid is so cool', you know. (can't
recall his name). | just remember he
was a pretty callous old guy and he said
to me '"This kid is so cool'. But
somehow or other, | remember thinking at
the same time that he had the kid
figured wong, that the kid was cool

alright, but it wasn't because the kid

was 'smart' or was sneaky or anything,
or outwitting him-- It was just a case
of plain naive. | f you understand what

| mean. They felt the kid was sonmet hing
ot her than what he was."
And - -
That's just the way it was.
-- | just want to ask you, here, you mention being
aware of prior rapes; can you tell nme --
Well M. Brown, you know, Fred Brown, you know,

our -- the Regional Manager from Ml ean's, he
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woul d keep us aware of anything of significance
because we had young girls canvassing in the
province and throughout Western Canada, so any

ki nds of incidents to do with direct sales,
l'icensing, problems, issues, Fred would make ne
aware of these various things regardless of if |
woul d be say Ednonton, Cal gary, wherever | would
be he would send us out pretty conprehensive
information, as he had it, to make us aware.

At that tinme did you have any understandi ng of why
you were being asked of your know edge of these
prior rapes?

You know, | don't -- | don't recall that. Just
the -- you know, we were made aware by Macl ean's
of situations because we had a | ot of young people
canvassing, and so it was inmportant that we knew,
you know, whatever was an issue such as sonmething
l'i ke that.

Al'l right. If I could -- if we could bring up
doc. | D 332564.

Okay.

M . Shannon, this appears to be a note of a

tel ephone conversati on between yourself and M.
Merchant, | believe M. Merchant has identified it

as such, and it's dated April 28th, --
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Uh- huh.

-- the year isn't on it but the document is from
1981; do you recall contacting Tony Merchant at
this time?

Yeah.

And for what purpose?

What happened was that in nmy discussion with this
Peter Carlyl e-Gordge, he seens to have del eted out
a good portion of this transcript that he has,

t el ephone conversation or the -- or even the

meeti ngs that he taped. We discussed hel ping
David and Mrs. Ml gaard and how to go about doing
it was, you know, in ny opinion the --

Ms. Ml gaard had kind of used the money as wisely

as | 'm sure she felt she should use it with a

| awyer, |1'm not sure the chap's name, but | felt

t hat they should have used -- that maybe, if we
were going to continue to try to help her, | asked
you to -- Peter to contribute noney and that |

woul d go half if he would go half sort of thing,
you know, | was certainly prepared to help out a
bit, and that portion, | haven't been able to find
that, he deleted it or whatever, but he told me he
did not want to contribute financially, he wasn't

in any position to do that. | told him-- and,
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ironically, Roger Renaud had just come back a
short time before that and Roger and | had tal ked
about that they needed to get somebody |ike a Tony
Merchant. And the reason | had suggested Tony

Mer chant, he had been Maclean's | awyer for many
years and he was a great young fellow and a really
smart young, you know -- in nmy opinion he had --
one of the very bright guys, and | explained that
to Peter, that this man really was a very good
person and possibly the best that they could get
because he had sone great connections, and | told
himl'd have to speak to M. Brown. | wasn't

wor king for Fred at that time, or Fred had

retired, | should say, and | had started ny own
conpany in '76, so | told himthat | would speak
to M. Brown to see if I could -- if it was all

right for me to speak to Tony Merchant. So | did,
and M. Brown was a bit put off that | had gotten
mysel f involved in all this again, but he did
agree that Tony Merchant would be the best person
for m to see, and that's why |I went ahead and
pursued it and contacted him And in ternms of the
deposit, it was just exactly what it was, a
deposit. Umm, it --

wel | - -
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We -- | explained to himeverything, | told him
about this Peter trying to help, Ms. Mlgaard's
attempts to try to do what she could, and he
agreed to do what he could do, and we had a, about
a seven-year relationship after that, you know,
there was - -
Was the idea for M. Merchant to assist in any way
possi ble or were there -- was there a specific
objective in terms of --
Well, to assist in any way possible really was,
from nmy perspective, you know, --
Al'l right.
-- to try to get this young guy out of there, you
know.
Al'l right. If we could bring up doc. ID 332575.
M . Shannon, this is a letter dated June 4th, 1982
to you from Tony Merchant.
Can you blow it up for me?
Just reading fromthe first paragraph:
"There are, as you know, a number of
curiosities about the M| gaard case. W
have not, however, been able to
establish any sort of breakthrough.”
And down at the bottom of that page:

"l am continuing to work under the
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direction of Ms. Ml gaard."
Is it fair to say that you weren't instructing
M . Merchant ?
No, I wasn't instructing M. Merchant at all, |
totally left it to him And he had, he was
working with Ms. MIlgaard and with this chap
Peter from-- the writer, and really that was
basically the way it was going, although Tony and
| talked a fair amount, he kept nme abreast of what
was happening, that's for sure.
Through reporting letters?
Unm, not just letters, lots of telephone calls,

| ots of, you know, telephone conversations. He,

as the years went by he had -- he becane, | think,
quite frustrated with Ms. Ml gaard, he -- he
al luded that to nme, |ike you know, he alluded that

to ne. He was having a very difficult tinme, |
think, in trying to assist because of some perhaps
personality conflict or something, | really never
under st ood what it was all about, but | could tel

t hat Tony was very, very upset fromtinme to tinme,
you know, with his efforts to try to help and get
this matter dealt with, you know.

Okay.

That was the way | heard it.
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If we could bring up doc. ID 012907. M . Shannon,
| believe this is a copy of a letter which you
wrote, it's dated April 20th of 1983, and it
appears by this letter you are making an offer of
enpl oyment to M. Ml gaard; do you recall writing
this letter?

Yeah. (Wtness reading) Yeah, what happened was
in the early, like as |I mentioned earlier, about
79 Renaud came back to work, he was bilingual and
he approached ne to do a contract with us and he
wanted to work in Quebec and that worked out. He,
he was very much in touch with David M| gaard and
saw hima lot, he would travel up to the
penitentiaries to visit himand that sort of

t hi ng. One particular time | was in Kingston with
Bob Cl ark, one of our supervisors that came from
Ki ngston area, and Roger asked me to go along with
himto -- if I'd like to, and | told himsure I'd
come over, so | went over and visited with David.
It was a quite an experience, and Roger seened to
have a great rapport with him and | was just
quite shocked about some things, you know. But in
terms of this letter, he had gotten shot or
something like that, trying to break out or

sonmet hi ng. It was the idea that to try to get him
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a parole, |like you know, to try to get him out,
you know, he had served so many years.

Uh- huh.

And it was the only time | ever saw David M| gaard
fromthe time when the police had arrested him
and | don't know if many of you have been to a
penitentiary, | hadn't, and it was really quite a
sight, quite a thing.

Uh- huh.

He was absolutely a young man growing up in a --
the wrong place, and it was quite a situation, |
felt really conmpelled to try to get himout. And
in addition to this letter, there was another cal
from Tony regarding this sort of thing, where he
had been involved in drugs in the penitentiary for
some period of time and wasn't even able to speak,
| think, with M. Merchant, you know.

Perhaps | could refer you to a docunent. I we
could bring up document 217537, --

Uh- huh.

-- M. Shannon, this is a copy of a letter dated
Oct ober 25th, 1983 addressed to you, it's from M.
Mer chant .

Okay.

Perhaps |I'm m staken, | believe the doc. ID that I
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am | ooking at is 219537. Thank you. M . Merchant

writes:

"l am sending a copy of this letter to
Ms. M gaard. She probably already
knows about the difficulties which arose
on approximately October 11.

By the 11th of October David
was noted by the staff to be
uncommuni cative and essentially somewhat
'spaced out'. This situation had
apparently existed for some time before
t hat date but the problem was
sufficiently serious that by October 11
he was told to stay in his cell for the
day. Drugs are quite conmmon in the
institution and it was thought that he
m ght simply have been on some kind of
drugs or having problens as a result of
i nvol vement with drugs.

By Thursday it was apparent
t hat he was not having a drug problem
but that there was a nmental breakdown of
some sort and on October 14 he was
transferred to a psychiatric centre. He

is now under medication."
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Uh- huh.
And if we turn to the next page, 219538, M.
Merchant writes:
"The incident will set back David's
rel ease by a very consi derable period of
time. That remains to be seen and |
quite frankly intend to wait a nmonth or
so before even contacting M. Steinburg
once again."
Yeah. Well, | took a bit of a dim view about
that, | didn't -- | wasn't too pleased about it.
However, you know, my wife had a different point
of view, and ny wife and | tal ked about this, and
at that time -- and she felt that if we didn't get
hi m out of there, that he m ght commt suicide,
and that kind of -- Linda and |, by that tinme, had
been -- made quite a comm tment that we were going
to do what we coul d.

I n addition, Roger Renaud had
contributed sonme nonies to help us with some of
the costs, which really was pretty darn good
because he was a single dad with two little kids
out there in Quebec, and so Roger did what he
could to help, which was excellent, really, and he

was a person who genuinely believed in this Kkid.
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Uh- huh.

Roger was a fellow who was a street-smart sort of
young guy, to tell you the truth he's the type of
fellow that could read somebody at 100 paces with
his eyes closed, I've never met a guy |ike Roger

Renaud. But he was very much in favour of trying

to help this young guy, | can tell you,

-- and this was the period of tinme when Roger
was -- really came up to the plate, you know.
If we can bring up doc. ID 216123. M . Shannon,
this again is another letter addressed to you from
M . Merchant dated February 27th, 1984, and at
this time he is witing:
"l don't know whether you want to
reconsider financing David's situation."”
At sonme point had you made a decision --
Well | think that probably was part and parcel of
my dimview.
Ri ght .
You see, | talked with Tony about it and expl ai ned
to him you know, how | kind of felt about that,
they all knew how | felt about that, but I
al so understood from -- you know, | had taken into

account the fact that he could have comm tted
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sui ci de, you know, --

Ri ght .

-- and I -- we continued on with everything.

Yes.

Yeah.

If we could bring up doc. ID 216145. M . Shannon,
this appears to be an invoice --

Uh- huh.

-- sent to you, it's dated March 15th, 1986 from
M. Merchant. Although there are no fees billed,
just disbursements, --

Uh- huh.

-- this is the last document that |I'm aware of --
Uh- huh.

-- 1in ternms of correspondence between you and M.
Merchant; do you recall the relationship with him
ending at this time?

No, it ended in '87, toward the -- sometime in
1987 is when it finally finished.

And how did it end?

Well it ended in the -- it ended in this respect.
Tony had done so much work, like | paid for a
consi derabl e ampunt of work, of course, and it
would -- and it may appear like it was a good deal

of money, and | suppose it was at the time, but he
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had done -- and | stress this -- yeoman's work.

He did five times the nonies that he ever billed
me for. He, M. Merchant was unbelievably
commtted to this, he -- the nmore he got into it
the more he was determ ned to see it through, and
he was very, very disappointed in the end with his
relationship -- and | hate to say this -- but with
Ms. M gaard. He was just frustrated, and | felt

that, and | guess | should just come out and say

it, he was -- he had reached practically the end
of his rope, I think, with it all, you know. I
didn't really -- 1 just left it up to him | told
himthat -- | don't recall the discussion on

whet her to continue or not to continue, but | do
recall leaving it basically up to M. Merchant.
Al'l right.

You know, we left it open, | mean | think if he

woul d have come back to nme and said there was hope
|'"mqquite sure -- by that time, you know, | was
doing quite well with my -- ny business had grown
consi derably and we had -- you know, there were
times during this period that | would like to say
that | -- there was, you know, we had our ol dest
son born, my youngest daughter born, there was

some tough times with all this stuff, but we
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managed reasonably well, and were able to see our
comm tment through. And | was inspired by two
peopl e, Roger Renaud's comm tnent, Roger being a
di fferent sort of chap, but M. Merchant's

comm tment was tremendous.

If I could just refer to a page of M. Merchant's

testinony from | ast week, it's page 20475.

| haven't seen anything, | haven't read any of M.
Merchant's --
No, | just, | have one quick question for you,

M . Shannon.

Al'l right.

M . Merchant mentioned, at the m ddle of the page

here, he states:
" and | asked him how he knew him
what the relationship was, and David had
wor ked for him when David was illegally
at large in Toronto."

There, M. Merchant is speaking of how you came

to know David; is this correct?

How | came to know hi n??

Yes. You didn't have any association with

M. MIlgaard in 1980 during his escape?

No, no, heavens no.

Al'l right.
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Not hing |i ke that at all.
If we could bring up doc ID 269317, M . Shannon,
this is a copy of a book witten by Ms. Ml gaard
called "A Mother's Story, The Fight To Free My Son
David," and if | could just refer you to a passage
in the book starting at page 269423, Ms. M| gaard
writes:
"Our detective work took a bizarre tw st
when a busi nessman who had worked with
Davi d at Macl ean Hunter offered to pay
our legal bills. The only condition was
that we had to drop our |awyer, Gary
Young, and higher high-profile Regina
| awyer Tony Merchant. The reasoni ng, we
were told, was that Tony Merchant, the
son-in-law of federal Liberal cabinet
m ni ster Otto Lang, brought with him
much- needed political connections. W
were very happy with Gary Young, but the
of fer seemed generous and the money was
badly needed. Besi des, perhaps a
political insider m ght pull some
strings and there was clearly a
political dimension to David's

predi cament . It wasn't until a few
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years |l ater that we |earned that the

busi nessman, whom we consi dered so

generous, had actually applied to

collect reward nmoney for urging David to

turn himself in to the police back in

1969. Was he now suddenly feeling

guilty? O was he trying to trick us?"
Were you aware of this passage in Ms. Ml gaard's
book prior to today?
Yes. A few years ago | was at a health club and |
pi cked up her autobiography, or what | thought was
her autobi ography, and | thought | would read it
because | never heard from Ms. Ml gaard after.
There was an occasion where Ms. M| gaard
approached ne while she was working with M.
Merchant to ask for sonme special assistance to
deal with a private investigator | believe and she
wanted to go to Vancouver to, and required nonies
to do that, and it was a considerabl e amunt of
money because it was a very, very inmportant thing
to her to investigate this young l|lady, | don't
know t he nane. | had never heard from Ms.
M | gaard after that meeting, | had actually never
saw her again until today.

Now, this, | picked up this book
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and | can tell you that in the first book, there
was anot her book written where Ms. M| gaard
referred to me as an angel and | thought that was
very, very nice. However, she wasn't supposed to
tell a soul that | was doing this and funding this
situation.

You had asked that your nanme not be disclosed?
Yes, that's right, and in terms of their remarks

about the political dimensions and all this and

M . Merchant, | never saw him as a high profile
fellow at all, | saw himas a very smart young
| awyer working for Maclean's that | felt would be

in the best position to help Ms. Ml gaard, and I
talked with, as |I said earlier, with M. Brown to
make sure he felt the same way and that it was al
right with himthat | approached Macl ean's | awyer,
so that part of it. Now, in ternms of this other
busi ness of this reward, that devastated ne, it
devast ated ne.

You had never applied at any tinme for the reward?
Never ever, ever -- | don't even know if | knew
there was a reward. In fact, when you told me it
t hree days ago, you said to ne the police had a
reward for $2,000 and the police were the ones who

called me to see if David was working and David
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voluntarily went in and surrendered, so | could
not i magine how they would want to reward me for

t hat . | never applied for nothing. | knew
not hi ng and applied for absolutely nothing, and
this morning Ms. M| gaard apol ogi zed to me for
that and | gratefully accept her apol ogy. | must
say that at the time it devastated ne and ny
famly. | was shocked. " m very appreciative
that Ms. M gaard acknow edged this. | don't
know where she is here, but | thank you again,

Ms. Ml gaard, | appreciate your apology very, very
much. | want ny children to know | would never be
t hat ki nd of man.

| have no further questions for you, M. Shannon.
There may be others who do.

Thank you. That's fine.

BY MS. McLEAN:

Good norning, M. Shannon. My name is Joanne
McLean, which |I think gets me a job at Macl ean's.
| am Ms. Ml gaard's | awyer.

Okay.

| was actually going to start off by repeating on
the record her apology to you, but I want to
explore a little bit about just how that kind of

t hi ng happens.
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Sure.

Now, when you were testifying this morning you had
put to you that M. Merchant's evidence was that
you had nmet David while he was unlawfully at |arge
and that's not correct.

Not at all.

But it's just the kind of information that, as it
filters down from people, it can change.

Uh- huh.

You understand that. And | think you told us this
mor ning that one of the times when you saw David
in jail, that you thought he had been shot while
trying to break out or sonmething?

Something to that effect, yes. That's -- | guess
| m ght have -- | don't know if that was earlier
or after when | visited with him

Yeah.

So | can't really be sure except that it was
sometime in that area.

It's just secondhand information that's com ng
down to you and it nutates a little bit?

| think so. | think my memory could be a bit off
on it as well.

And David was in fact, as we'll hear evidence

| ater, he was in fact shot while unlawfully at
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| arge, he had been out for several months and he
was in fact shot in the back |ater.

Yes, that's what | heard, yes.

Now, Ms. Ml gaard had a | awyer, Gary Young?

Uh- huh.

And then when you very graciously agreed to help
her, one of the things that you wanted was for M.
Merchant to take over the case for the reasons

t hat you've given us; yes?

Yes, but prior to that Ms. Ml gaard and | had

-- and | had assisted Ms. M| gaard.

Yes.

She sought out her own |egal fellow and did her
own t hing. She -- when Peter came to see ne,
that's when | | earned that Mrs. M| gaard had
reached sort of dead-end streets again and Peter
expl ai ned that to ne.

Ri ght . So when M. Merchant got involved, one of
the first things he did, or one of the things he
did in the early days was try and find out who got
the reward that was offered for the arrest and
conviction of David Ml gaard. Could we | ook at

106849, please. This is a letter that M.
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Merchant wrote to the Saskatoon Police Services
board in -- I"'msorry, it's the Saskatoon Police
Comm ssion at that time.

Uh- huh.

July 13th of 1981, he's writing:

"l act for David Ml gaard in connection

with certain | egal work being done on

hi s behal f.

Pl ease advise on the names of

t he people who received the reward out

of the police fund in connection with

the arrest and conviction of M. David

M | gaard. "

Uh- huh.

Document 106852, please, and about two nonths

| ater he gets a response fromthe chief of police
on September the 14th indicating that he had
canvassed it with the Saskatoon Board of Police
Comm ssi oners and they' ve:

" advi sed me that they are not
inclined to release the name(s) of the
person(s) who received the reward in
connection with the arrest and
conviction of M. David Ml gaard."

So that's in 1981.
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Uh- huh.
Could we see 301318, please, is the document
nunber, and then it's at page 322 of that. | just
want to show you what was there in the police
files that was not released in 1981. This is a
letter, it's witten by a fellow --
Can you make it a little bit bigger for me?
Yeah, we'll blow it up. lt's written by a fellow
named Gerald Popowych and it's dated June the 10th
of 1969.
Okay.
And it's written from Prince George, B.C.
Uh- huh.
And this is an application, it says in the first
[ine:
"I would like to apply for the $2000
reward offered for information |eading
to the arrest of David M| gaard --"
And then he goes on to say:
"David M| gaard came to my home on May
29t h, 1969, presumably selling magazi ne
subscri ptions. My wife and | signed for
a subscription to Maclean's while he was
in our house, but as parts of his sales

pitch and background story sounded
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anmbi guous we phoned the police
i mmedi ately after he departed.™
He goes on to say that he had sonme contact with
the police and then:
"The followi ng day we heard on the news
of Ml gaard's arrest and subsequently
contacted the Iocal RCMP who advised us
to contact you directly regarding a
reward, as this was out of their
jurisdiction.
| have enclosed a copy of
Macl ean Reader Service receipt and order
whi ch are both signed by M| gaard."
And that is in fact his application for the
reward. You will be happy to know he did not
receive it.
| am
But what got to -- what got to Joyce sometime in
the md '80s through various sources, you can see
how it may have gone through some pernutation and
became an enpl oyer at Maclean's or in fact
yoursel f?
Yeah. Well, it's a stretch, but --
You know, sonme of her sources bore very ripe and

accurate fruit and some of it was not.
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' m certain. My heart absolutely goes out to Ms.
M | gaard and her son. | was hurt by what was
said, but | never ever -- as parents of our own
children, we can't even i mgi ne what Ms. Ml gaard
has been through.
Thank you. And again, on behalf of Ms. Ml gaard,
her apol ogi es, on behalf of the entire M gaard
famly thank you so nuch for what you did.
You're wel cone. | was pleased to do it.

MR. HARDY: There's no re-exam nation,
M . Comm ssioner, and perhaps we could take the
mor ni ng break now. Qur next witness is Dr.
McDonal d. | don't see him here yet, but we wil
hopefully find himon the break.

COMM SSI ONER MacCALLUM:  Thanks, M.
Shannon, for com ng here.
You are very welcome, sir.

(Adj ourned at 10:02 a.m)
(Reconvened at 10:20 a.m)

MR. HARDY: Our next witness is Dr.

McDonal d.

| AN McLAREN McDONALD, sworn:

MR. HARDY: M. Comm ssioner, Dr. MDonal d
is here with his |egal counsel Anne Wall ace.

COWM SSI ONER MacCALLUM: ©Oh, Ms. Wall ace.
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MS. WALLACE: Good mor ni ng.

BY MR. HARDY:

Good norning, Dr. MDonald, thank you for
attending today to give testinmony. | understand
you currently reside in Saskatoon?

| do.

And how old are you, sir?

7.

And am | correct that you've worked throughout
your career as a psychiatrist?

Yes.

And have you been enpl oyed as well throughout that
time period at the University of Saskatchewan?
Yes, until 1995.

Okay. And did your positions at the University of
Saskat chewan i nclude head of psychiatry?

Yes.

And that was for a period of time from 1971 until
19837

Yes.

And am | correct that you were the dean of
medi ci ne as wel | ?

Yes.

And that was from 1983 until 1993?

Ri ght .
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And | take it throughout your career then during
your time with the university that you have
practiced clinical psychiatry?

Ri ght .

And woul d you have been practicing clinical
psychiatry then in 1969?

Yes.

And would your work in 1969 also include forensic
psychi atry?

Yes.

And can you tell us about that, what the
circumstances were that would call upon that sort
of wor k?

Well, | finished ny training at the University of
Col orado, at Denver, Colorado, and part of ny
instruction there was in forensic psychiatry under
Dr. John MacDonal d who was an

i nternationally-known forensic psychiatrist, so
when | |eft Col orado and came to Saskatoon, word
got around that | had had that experience, and
really there wasn't much work in this area, so
this wasn't a full-time task for me, it was kind
of a fringe activity, and | was involved in a few
capi tal cases.

And perhaps tell us the circumstances that would
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call for that sort of work and what you m ght
engage in on those occasions?

Well, wusually the issues were fitness to stand
trial and responsibility, whether there's any
issue of sanity or insanity, there would be those
two issues in capital cases.

So in large part this related then to assessnents
of accused individual s?

Yes.

And was your work in that respect performed on
behal f of the Crown in nost instances or also for
t he defence?

It wasn't -- it was whoever called ne.

So for both?

Yes.

And how often would you be called upon to conduct
t hose sorts of assessnents?

Not very often. Saskatoon was a rather quiet,
small city and relatively peaceful. There were a
few capital cases | could count on ny fingers of
one hand | think.

And perhaps you've touched on this already, but
"1l ask the question, can you give us an idea, a
general idea of the role that psychiatry had to

play in the crimnal process in 1970 from your
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recoll ection?

Well, in Saskatchewan the tradition was that
psychiatry was involved in capital cases right
from the outset under the | eadership of Dr.
McKerracher who was the first professor of
psychiatry and Dr. Sam Watson who was in charge of
psychiatric services in Saskatchewan, they were
both commtted to diverting mentally ill people
fromthe crimnal justice system and this would
be being there first on the scene to see whether

t he person was obviously psychotic or mentally
retarded to the point where they would not be able
to understand the nature of the proceedings, and
al so called upon by either side to give evidence
on the question of whether the person was insane,
|l egally insane at the time of the offence, but
primarily the first is to divert people who
shouldn't be in the crimnal justice system

And, Dr. MDonald, | understand that you had sone
direct involvement with the David M I gaard case in
19697

| did.

And can you tell us what your recollection is in

t hat respect of your earliest involvement?

Now, | have to preface nmy remarks, that was 36
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years ago and an awful |ot has happened in ny
professional life since then, so | don't remember
great details. What | do renmember was ny office
got a call either fromthe Crown prosecutor or his
office that M. Ml gaard had been apprehended, was

bei ng brought to the police station, and they were
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requesting an early assessment of him by nyself.
And do you recall having a direct conversation
with any particular individual in this respect,
and when | say that, | mean in terms of receiving
the request to see M. Ml gaard, do you recal
speaking with M. Caldwell directly?

No. The message | got was from through ny
secretary at that time.

And what did you know about M. Ml gaard's
situation going into the interview?

Not very much other than | think he was suspected
of murder.

And can you tell us again, when you went to see
M. Ml gaard, what would have been the purpose or
the focus of the interview?

That initial interview was to get an idea of

whet her he was fit to stand trial.

And where did that interview take place?

It was in the police station.
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And do you recall who was present?
Just M. Ml gaard and nyself.
"' m going to show you a docunent for some context.
If we could bring up docunent 006764, please, and,
Dr. McDonal d, this appears to be an internal meno
of the Saskatoon Police Service, it's directed
from a Detective Hanson to Chief of Police Janes
Kettl es regarding prisoner David M| gaard. You' |
see at the outset of the paragraph:
"On June 2, 1969, Dr. MacDonal d exam ned
al one person from 8:10 p.m to 9:30 p. m
in prisoner interview room"
And woul d that generally fit with your
recoll ection, the date being June 2nd, and it
appears the time of the interview being in the
eveni ng of that date?
Well, | wasn't sure of the date or the tinme, but I
wi Il accept that.
And can you tell us a little nmore about that
interview? What do you recall?
Well, first of all, it was suggested to nme that
the police would like to be present during the
interview and the reason expressed, as | recall,
was their concern about M. M| gaard being an

escape risk and | told himthat | didn't usually

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

Page 20981

have policemen in interviews and they accepted

t hat .

And what about your discussions with M. M| gaard
during the course of the interview, can you tel
us what you recall of those?

Not a great deal. He was co-operative. | didn't
t hi nk he was guarded, wi thholding information. I
was surprised by the amount of information he was
offering to ne.

And, for exanmple, do you recall any specific
comments made by M. M lgaard in the course of the
interview?

No specific coments.

And what was your general inpression of M.

M | gaard?

Well, at that time he had given nme enough of his
history that | knew that he had had a troubl ed
past . | wasn't concerned about himfrom a
psychiatric standpoint, | didn't think he was
violent or a threat. | thought we had a good
intervi ew. | was really just trying to see if he
was able to function psychologically, his

cogni tion and thinking.

And we saw from the document it would appear that

the interview took approximately an hour or an
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hour and 20 m nutes, and can you give us any nore
detail in terms of how you would have proceeded

t hrough the course of the interview? You've
mentioned you woul d have gathered a history, |
take it, from M. M| gaard?

Yes, yes.

Can you tell us sort of what you recall of how
that interview proceeded?

Quite frankly, no, other than it was interrupted
an hour and 20 m nutes by the police telling nme

t hey had other activities for M. Ml gaard.

For exanmple, do you feel that you were able to get
a conplete history from M. MIlgaard in ternms of

hi s past?

No, but | got a fair anmount of history.
And - -
And | also, before we left, |I asked himto sign

rel ease of information slips for a nunmber of
agenci es that he had nmentioned during the course
of the interview and | recall those being Yorkton
Psychiatric Centre, Wnnipeg Child Guidance Clinic
and | think it was Munroe W ng and the Paul Dojack
Centre in Regina.

So your recollection is that M. M| gaard

specifically mentioned these institutions?
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Yes.

And in what respect was he mentioning then?

Well, in the course of the interview as to his
past history.

And am | taking it from what you are saying that
he was advising you that he had attended at these
institutions?

Yes.

And you nentioned, did you have M. M| gaard sign
some docunments then relating to that information?
Yes. The standard release of information form
which we use at the hospital which designates who
the request is going to and for what reason and is
signed by M. Ml gaard and wi tnessed by myself.
And | take it M. Mlgaard willingly signed those
document s?

Yes, he did.

And how did the interview conclude? | think you
mentioned that there was an interruption?

There was a knock on the door. That's how it
concl uded.

And what happened; do you recall?

The policeman told me they had needed M. M | gaard
for some other activity.

And | take it then that you were, or you were
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intending to spend more time with M. Ml gaard?
Yes, yes.

And how much nore tinme, at what point would your

pl anned interview have been interrupted?

Approxi mately two -- a full two hours.

And then what inpact did that interruption have on
your interview?

It ended it.

In respect of your ability then to draw

concl usions or walk away from the interview with
information, did it inmpact that?

Well, it didn't allow me a conpl ete diagnosis, but
it gave nme enough impression of himclinically

t hat he wasn't psychotic.

So that is one of the conclusions you were able to
dr aw?

Yes.

Any ot her conclusions that you were able to draw?
That | felt he had a, his history was suggestive
of behavi our disorder.

Okay. And | take it you were also able to
conclude that he was fit, so to speak, to stand
trial?

Yes, on that evening. Of course you would have to

repeat that evaluation imedi ately before the
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trial itself to ensure that his fitness was

mai nt ai ned during that period of time, over that
period of time, between the initial interview and
the starting of the Court proceedings.

Okay. Did you take notes during this interview?
Yes.

And do we have those notes still today?

No, we don't.

They' ve been destroyed?

They are not -- yes, | guess they were.

Okay. And | take it --

See, the point was he was no |longer nmy patient or
a person of interest to ne the next day when he
informed ne that he had been advised by his | awyer
not to continue talking to ne.

Okay. And | want to ask you questions about that
in a moment, but you nmentioned earlier that you
were able to draw perhaps -- and |'musing my own
words, so correct me if |I'mwong -- perhaps a
prelim nary conclusion that M. M| gaard had a
behavi our di sorder. Did I hear that correctly?
Yes, at | east.

And that was from your discussions with M.

M | gaard during this interview?

From the history he presented to ne.
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And | realize again, and | thank you that you are
trying your best to do this, but can you recal

any particulars about the information that he was
providing to you that allowed you to reach that
sort of prelimnary concl usion?

Oh, one of the first things he mentioned to ne was
that he, | think he was asked to | eave

ki ndergarten cl ass because of behavi our probl ens
and subsequent to that he had other troubles in
the school system  As an adult psychiatrist, that
was quite unusual, for me to hear somebody who was
requiring professional help at age five or siXx.
And that's a specific recollection of information
t hat you gathered from M. Ml gaard?

Yes.

And anything else that you can specifically
recall ?

Well, he told me about being in Yorkton
Psychiatric Centre and he mentioned Munroe W ng
and | think Dojack Centre it's called in Regina,
or was called.

And would his mention of those institutions,

wi t hout further details, have assisted you in
reachi ng your conclusions somehow that he may be

suffering from a behavi our disorder?
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Oh, yes, yes, the idea that he had trouble so
early in life and persisted until he was certainly
in Yorkton, not counting the offence that he was
going to be charged with.

Okay. And in the context of this interview, and I
guess perhaps i mMmedi ately afterwards, or at that
time, did you speak to anyone else with respect to
your meeting with M. Ml gaard, and |I'mthinking,
and maybe we'll go through a couple of categories,
but any investigators, for exanple, at the police
station follow ng your interview?

No.

Do you recall speaking with any famly nmembers of
M. Mlgaard's in and around the time of the
interview?

No.

And did you report to anyone respecting that first
interview?

No. | reported followi ng the aborted second
intervi ew.

Okay, and | do want to ask you about that in just

a nonment . ' m going to show you a coupl e of
docunents before we go there. If I can turn
first, please, to 006762, and you'll see again

it's another internal meno, Dr. MDonald, a
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Saskat oon Police Service meno, and it |ooks to b
froma Detective MCorriston again to the Chief
Police James Kettles, the date being June 2nd --
Can you magnify that?
Yeah, I'"m going to take you to the parts | want
just a noment, but the date is again June 2nd,
1969. If we could | ook at the first paragraph,
you'll note that it indicates from 12:20 p.m to
12:45 p.m, June 2nd, David M| gaard was visited
by his nother Joyce Ml gaard, and if we can go
down, please, to this paragraph, it indicates:
"Ms. Ml gaard stated she did not w sh
her son to be exam ned by any doctor or
psychi atrist prior to her consultation
with a |lawyer. She indicated they are
of Christian Science faith and these
types of medi cal exam nations are
against their religious belief."”
Now, | believe the time of your interview would
have been after this apparent meeting between
David and his nother Joyce. At the time of your
interview, were you aware of a request from Ms.
M | gaard that she not be seen by a doctor or a
psychiatrist?

No, | was not.
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And if you were aware of that request, would you
have proceeded with your interview?
If I would, I would ask M. M| gaard hinmself. He
was 16, he could make up his own m nd, whether he
wanted to see a doctor or not.
Okay. And perhaps just one nore document to give
that some clarification, if we could turn to
006765, again an internal police meno, it | ooks
i ke Herman Dimmtt is reporting to the chief of
police, and if we could nove down the page a bit,
pl ease, it looks like M. Ml gaard advised his
mot her as to the visit that he had had with you on
June 2nd. There's no further information relating
to that.

Dr. McDonal d, turning to the
i ssue of a possible second meeting with M.
M | gaard, can you tell us your recollection in
t hat regard?
The only thing | remenber from that was neeting
M. Mlgaard in an office, | imagine it was the
same office, and he was very polite to ne and
politely informed me that he had been advised by
his awyer M. Tallis not to have further
di scussions with Dr. McDonal d.

And how soon after your first nmeeting with M.
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M | gaard woul d that have taken place?

| think it was the next day.

OCkay. And was that the extent then of your
meeting with M. Ml gaard, sinply that exchange
t hat you've just mentioned?

Yes.

You didn't have an opportunity otherwi se to

di scuss any further details with M. M gaard or
ot herw se?

No. | respected his request.

So you did, though, want a second meeting with
him Was that, | take it then, to conplete what
you intended to conplete during your first
meeting?

At | east that.

And when you say at |east that, what do you nean?
If | was asked to report on the issue of
responsibility for his actions, | would have
needed nore time to go into details relating to
the crime, his know edge and his mental state at
the tinme of the alleged incident, and that would
have taken another two to four hours | would

t hi nk.

So perhaps even a further meeting after this

second meeting?
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Oh, vyes.

OCkay. And bear with ne as | make nmy way through
this, I"'mnot famliar with psychiatry in this
respect, but would part of your task then be in
fact to try and make sone sort of determ nation of
whet her M. M | gaard was capable of the crime that
he had been accused of?

Not really that. It would -- state of mnd at the
time of the crinme.

So it wouldn't be then inquiries directed towards
an opinion sort of on the ultimte question then I
take it?

No, it's not fact finding as to whether he did it
or did not.

And is it then solely directed towards issues, as
you say, of conmpetence, or if perhaps a defence of
insanity or sonething of that nature arose in the
course of the trial, would that be what your
efforts were directed towards addressing?

If the defence of insanity had been raised, that
certainly would be one reason for going into it.
And - -

But frequently prosecutors want answers to both
things, fitness to stand trial, and some idea

about nmental state at the time of the alleged
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of fence.

So what, in effect, could you say about M.

M | gaard, then, after your first meeting and then
your second brief meeting? What were you in a
position to, for example, report to M. Cal dwell
or any other individual about M. M| gaard?

Well, at that day he was fit to stand trial, but
that was only valid for that day; that there was
no overt evidence of any major psychiatric

di sorder; that there was suggestive evidence of a
behavi oural disorder, and that would have been it.
Okay. And you mentioned those authorization forms
t hat you had M. Ml gaard sign; what did you do
with those forms?

The next nmorning nmy secretary mailed them out to
the -- these various centres.

And when you say "the next nmorning" is that
followi ng your first interview?

That's right. So | imagine that would have been
Tuesday if the interview was on Monday.

And, again, did you provide any sort of report,
followi ng your attempted second neeting did you
provi de any sort of report, do you recall, to M.
Cal dwel | ?

| don't have it on record. My recollection is |
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wr ot e about a two or three-line report stating

that the interview sessions had been term nated at

the -- M. Mlgaard' s request, and that the only
thing I could say based on that, that they -- he
was fit to stand trial. Very brief.

Okay. And | realize that |1've been dwelling on

this for a little bit, but would you have been in
a position, for exanple, to offer a diagnosis of
M. MIlgaard's condition followi ng your meetings
wi th hinm?

Based on that information alone | would have

t hought yes, | could say that he would -- had a
behavi our disorder.

You felt you had gathered enough information for
t hat purpose?

From him, yes.

And what in effect then, perhaps you should tel
us, iIs a behaviour disorder?

Well there are three general types of enotional
problems; one is a -- disorders which cause the
patient pain or disconmfort, and these are the,
some of the psychoses and sone of the neuroses;

ot her disorders which cause the patient disconfort
because of the restrictions inposed by the

di sorder on the patient, we'll take obsessive
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conpul sive neurosis; and the third group in which
the problems aren't -- don't affect the patient
directly but affect others, and we'd call these
personality disorders.

Meani ng behavi our disorders; is that the third
category?

Meani ng -- yeah, yes.

And can you give us sone exanples of, for exanple,
an individual who you consider suffering froma
behavi our disorder; what are we | ooking at with
respect to that individual ?

Well, when their behaviour interferes with the
peopl e around them whether it's the famly or the
communi ty.

Can you give us some exanpl es?

Well, antisocial personality is the classic one.
But, practically seeing, how are we seeing this
mani fest itself in the person's day-to-day life?
Well it's usually problems with reliability either
as an enpl oyee, a famly member, or a spouse;
antisocial behaviour, getting in trouble with
authority, either the |l aw or people they relate
to; umm, inability to form sustaining

rel ati onshi ps over time, |ack of responsibility,

inability to plan for the future, seem ngly no
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concern about the inmplications of their behaviour
on their future or the future of others.

And would this, then -- and | realize you can't
recall specifics necessarily -- but this was the
sort of information that you had gathered from M.
M | gaard when you had met with hinm?

Yes.

OCkay. You had nmentioned providing perhaps, |

t hink you said you recall, perhaps a short written
report to M. Caldwell, and we haven't seen that
document, |'m not saying it doesn't exist. W do

have reference to the exam nation, if we could
| ook at 066541, pl ease. You will see it's an
invoice directed to M. Caldwell regarding M.
M | gaard, and it says:

"Exam nation and report",
and from yourself. And | think perhaps we've
covered it, but in terms of the report, would it
be that short note that you mentioned to us that
you may have provided to M. Caldwell?
Yes, yes.
So not in terms of a nore conprehensive report of
any nature?
No.

In written fornP?
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No.

Woul d you have had a verbal discussion with M.
Cal dwel | about your meetings with M. Ml gaard
afterwar ds?

Yes, and | can't remenber when. | remenber
encountering M. Caldwell and | think he inquired
as did | have any information. | think he knew
that | had sent out letters, and he, | think his
inquiry was "was there any result of these".

And -- but before that, sort of immediately
foll owi ng, for exanple, your second attenpted
meeting, would there have been, for example, a
direct telephone call to M. Caldwell or a verbal
report otherw se?

No, | don't think so, I think I got that very
brief document off very quickly.

OCkay. And | want to talk to you for a noment
about the time period prior to your meeting wth
M. Ml gaard; do you recall having any other
invol vement in the investigation of the nurder of
Gail MIller?

No, | have no recollection.

And you and | have | ooked at this docunent

t oget her previously, but if we could bring up,

pl ease, 009327, and you will see it's a Saskatoon

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

Page 20997

Police Departnment investigation report dated
February 19th, that should be 1969, this is during
the course of the investigation into the nurder of
Gail MIller. ' m going to read this to you, Dr.
McDonal d, it's a report by Lieutenant Penkal a, and
he states:
"On February 18th, 1969, | contacted
Dr. lan MacDonal d, Department of
Psychi atry, University of Sask.,
regarding this case. The purpose of the
consultation was to obtain professional
opi nion on the type of person who may be
capable of this type of crinme.
Dr. MacDonal d was advi sed of
t he general facts concerning this case
and was shown photographes of the scene
and the victim
Dr. MacDonald will submt a
written report of his opinions in this
case, he did not offer an opinion at the
time and preferred to further study the
facts."
Do you have any recollection of a discussion with
Li eutenant Penkala of this nature, Dr. MDonal d?

No, | don't.
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And it sounds like it perhaps, at |east as

Li eutenant Penkala is reporting, it may have

been

a face-to-face meeting. | only say that because

it appears that you were shown photographs at

t he

time; but none of what | have just read to you

refreshes your menory as to any sort of meeti
Not at all. It would be most unusual for ne
engage in this kind of activity. | have no
conmpet ence - -

And | wanted to --

-- in this area.

Yeah, | wanted to ask you that next, then. I

it, from what you have just said, this isn't

ng?

to

t ake

t he

type of task you would have agreed to perforn?

No, because | had no business to performit.
OCkay. So follow ng your interviews with M.

M | gaard, Dr. MDonal d, do you recall being

involved in any respect in preparations for the
prelim nary hearing or trial?

No.

Do you recall, for exanple, any discussions with

t he prosecutor, M. Caldwell, leading up to either
the prelimnary hearing or the trial?

Well | told him about a document | received from
Yor kton Psychiatric Centre and the statement that
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appeared in one, one of the recordings of a
meeting, and that's the only discussion |I had with
hi m

Can you tell us about that; is this the sane
meeting you referred to earlier in your testinmony,
t hen, when you perhaps cane -- ran into M.

Cal dwel | ?

Yes, yes.

Okay. And tell us about that then; what

transpired?

Well in the recording of the meeting one soci al
wor ker -- excuse ne, and | think she was cited by
name -- was quoted as making the observation that

"if David doesn't get help he's going to kill
sonebody, peri od. But that's just a stab in the
dark, period."

And that is the coment you recall reading in this
report?

Yes.

And | think you've started to tell wus; what form
did this document take?

OCh, it was among the documents forwarded to nme by
t he Yorkton Psychiatric Centre in response to ny
written request of, | guess, June the 3rd.

And the document itself, did you say, | think you
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mentioned m nutes of a meeting?

Yes, of a -- discussing M. Ml gaard's case.

And do you have any recollection of where in
particular, on the face of the document, this
comment was?

Bet ween the borders.

Okay. And have you told us everything you can
about the context of that conmment as best you
could gather from the docunent?

Yes, it was a nunber of general comments that were
recorded by whoever was taking the m nutes of the
meeti ng.

Okay. And you advised M. Caldwell, then, of this
comment ?

Yes.

And can you tell us about that?

Well | thought it was an incredi ble coment. A,
it's a -- we're tal king about a man who has been

charged or suspected of stabbing a woman to death

on a, | don't know what, a winter morning when it
was dark, around 7:00. | mean it was very sick
hunmour if you | ooked at it. This I found a

shocker, and I showed it to M. Caldwell and he
shared my reaction, he thought this was bizarre.

For what purpose were you showing it to M.
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Cal dwel | ?

Because it was bizarre.

Did you feel that it had some val ue, for purpo
of the case, as it was ongoi ng?

No, none.

And you say that assertively; why is that?
Well, we have no evidence to support that
assertion, nothing was offered in the document
And am | hearing you correctly, then, you felt
was a bizarre comment, ironic comment, but,

ot herwi se, that was the only reason you were
bringing it to M. Caldwell's attention?

That's it, yes. M. Caldwell, as you probably

have surm sed from these proceedi ngs, has a sense

of humour.

Ckay. Did it have any sort of clinical
significance for you?

None what soever.

And did you relay that sentiment on to M.

Cal dwel |l at the time that you were advising hi
t he comment ?

| don't think we even discussed it, | thought

shared our reaction to it. He, as | recall, he

was so shocked that anybody would record this

havi ng any ot her reaction. | did not think it
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made any impact on himas a valid assessnment of
M. Ml gaard.

Is it, and | realize you cannot speak for M.

Cal dwel | , but is it possible that he could have
been left with that inpression, perhaps not having
the expertise that you did with respect to such
matters?

| suppose anything is possible.

Okay. And | know that you have had a chance --
and we have materials that you have provided to
the Comm ssion, Dr. MDonald, in the form of your
file as it still exists today, and I -- we wil
tal k about that nore at a |later point in your
testimony. | understand, though, you have had a
chance to review those materials again for

pur poses of your testinony, and | take it that

that coment isn't contained in your materials as

they still exist?
It is not.
OCkay. And, again, |I'Il cover that perhaps in a

little bit nore detail when | talk about your
file. If we could turn, please -- | should first
ask you; do you have any other recollection of any
other matters discussed with M. Caldwell in

preparing for the prelimnary hearing or the
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trial?

No, | think that was the only one, that it -- that
i mpressed me as worthy of passing on to him

And do you recall M. Caldwell review ng the other
documents that you were -- were in your possession
at that tinme?

| have a recollection, | think, that he wanted to
see the file, the documents, and it's ny
recollection as saying that | would not let them
out of my custody, after all they were

prof essi onal documents and they should be Iimted
circulation from professional to professional, but
| agreed that if he wanted to and came up to ny
office, that nmy secretary would let himlook at
them and | think that's the extent.

Okay. And --

| have no idea of whether this actually happened
but | suspect it did.

Okay. | " m going to turn your attention to
document I D 007024. And Dr. McDonald, we've
previously identified this document in the course
of M. Caldwell's testimny, and it is some of M.
Caldwell's notes in preparation for the
prelimnary hearing, and it | ooks to be a to-do

list of sorts. And |'m going to direct your
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attention to item number 3 -- |I'msorry, | guess
can read it as it is, my apol ogies. It states,

"McD re John and hysterical amesia-off/on?';

do

you have any recollection of discussing such an

issue with M. Caldwell ?
No, | have no recoll ection.

And again, in talking about prior to the crim

nal

proceedings in the form of the prelimnary hearing

and the trial taking place, do you have any
recollection of -- at all of talking to M.
Cal dwel | about the wi tness, Nichol John?

| can't recall.

And I'll take you to sone testinony that M.
Cal dwel | gave in the course of these hearings.
we could turn, please, to page 16083 of the
transcript I'"'mgoing to read this to you. M.

Hodson is exam ning M. Caldwell, as | say thi

| f

S

just took place a short time ago in the course of

t hese hearings, Dr. MDonal d:

"Q And then if we could go down, nunber
it says '"McD', which I presume is
McDonal d, 're John and hysterical
amesia off/on'; can you tell us what
t hat means?

A Well | knew a very limted amount
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about the three or four different

ki nds of amnesia fromthe Hartridge

murder trial, and obviously, here,

evidently I wanted to ask Dr. MDonal d

about Ni chol John and hysterical

amesi a. | think the 'off/on' would

refer to the episode in which, having

been shown the clothing of Gai

MIller, she now recalled something

whi ch she didn't moments before, is

the -- is my reading of that, sir.

Q ... Nichol John testified on September

the 4th, '69 at the prelimnary hearing,

and |'m not sure, but it appears that

t hese notes may have been prior to

t hat .

And so does this, would this note rel ate

to the issue of her remenbering the

mur der when she met with I nspector

Roberts, is that what you think that

refers to?

A Well, yeah, but not that Dr. MDonal d

was in any way a wi tness or involved

in that, but whether that would be

a

sensi bl e expl anati on of why one m nute

she couldn't remenber and having
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been -- shortly thereafter shown the

cl othes, she purported to remember and

descri bed the murder to some extent."
And does any of what | have just read to you, Dr.
McDonal d, refresh your menory as to a possible
conversation you had with M. Caldwell ?
No, it doesn't.
And can you tell us what 'hysterical amnesia' is?
Well, it's an ammesia that patients in the
hysterical dissociated states have for the living
situation which they are, they may forget about
being in a fight or forget about some traumatic
situation. Umm, it's an amesia that frequently,
if not invariably, recovers over time, as opposed
to an organic amesia which occurs with the head
injuries, and maybe nmost multiple seizures, in
which there is no recovery.
And M. Caldwell nmentions the Hartridge trial and
per haps your prior involvement in that matter; do
you recall being involved in that capacity in
perhaps a previous trial with M. Caldwell where
that issue arose?
| remember the trial, | don't remenmber the
specific issue, but | think I know what it refers

to.
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No recollection, though, of dealing with that
issue in the case of David M| gaard though?

None what soever.

Ckay. "1l turn your attention to another note by
M. Caldwell, it's document 007049, the date is
August 7th, again this is prior to the prelimnary
hearing, item number 5. It again appears to be
sort of a to-do list of sorts and it states, 'I.
McD re Dr. Andrew, Yorkton, & his medical

history.' And do you recall a discussion, Dr.
McDonal d, about Dr. Andrew of Yorkton and his

medi cal history?

Dr. Andrew, | think, was the Clinical Director of
Yorkton at the time that M. Ml gaard was a
patient there. | don't recall the details of

t his.

Safe to assunme though, perhaps, that you had
gathered this information fromthe records which
you had received pursuant to the authorizations?
Well that, the name, would be part of the records.
| remember Dr. Andrews' name is part of the

di scharge docunentation, it's signed by him and
he is a Clinical Director so he would sign nost of
t hese documents for any patient departing.

So perhaps -- sorry -- perhaps likely, then, that
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you m ght have advised M. Caldwell of Dr. Andrew?
| suppose.

| see.

Doesn't stand out in my m nd, menory.

And in terms of the records that you have
received, and we have been tal king about the

Yor kton records, how soon after your request for
t hose records were they received; do you recall?
| thought within two to four weeks.

Okay. And again, we'll make reference to sone of
these materials at a later point in your
testinony, we've identified themin the course of
the -- these proceedings to some extent. ' m
going to direct your attention to sonme further
excerpts fromthe testimny of M. Caldwell. | f
we could turn, please, to page 16010, this is

again with respect to that sanme entry that we were

di scussing, |I'll read a portion of this to you.
It states:
"Q And then I, which I think is -- you tel
me if I'mnot using the correct ful
names, but, 'lan McDonald re Dr. Andrew,

Yorkton, and his medical history.'
That's all correct, sir.

Q And what does that refer to?
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A Oh, | assume someone suggested that a
Dr. Andrew of Yorkton had a medi cal
hi story, or some of it, on David
Ml gaard is the way | take that.
ls --

A That would be part of the whole effort
of being ready to deal with any
defence of drunkenness or insanity in
the murder trial if it happened.

Q So would this be you getting
Dr. McDonald to get this information
or --

A It would, but | can't see any evidence
t hat anyt hing happened on that.
There's no check mark."

And | wanted to ask; is it possible that you had
only pursued these records from the Yorkton
Psychiatric Centre, or otherw se, after you had
been requested to do so by M. Caldwell?

No, | did not pursue. The only contact | had
about their records was that letter | sent out on
June the 3rd and their response to it.

And you' ve tal ked about consent fornms, and |'m
just hoping you can tell us a little bit about

that time period; would it have been possible for
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you, as a nmedical professional, to request the
records that we have been speaking about directly
wi t hout a signed authorization?
It would not have been ethical --
Ckay. And --
-- or legal, according to the College of
Physi ci ans and Surgeons, you should get a signed
rel ease.
So at that time you required a signed release?
Yes.
And that's the manner in which you proceeded in
this case?
Yes.
| turn your attention next to docunment 049715.
And we've previously identified this document in
the course of the hearings, Dr. MDonald, it is a
summary prepared for M. Caldwell by the Saskatoon
Police Service and the case preparation officer in
particular, who was Elmer Ullrich at the time.
And if we can turn, please, to page 049735 of that
docunment | just note for reference in the mddle
of the document it states:
"Dr. Andrew ... Psychiatry, Yorkton,
Sask. Has previously exam ned M | gaard

and knows his medical history. No

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

Page 21011

statement . "
And, other than M. Caldwell do you recal
di scussing with anyone else Dr. Andrew, or the
exi stence of Dr. Andrew, and M. Ml gaard's
medi cal history?
No.
You didn't advise the police, then, of Dr. Andrew
or M. Ml gaard's medical history?
| don't think so. |*d have no reason to.
Okay. That wouldn't be something that you woul d
ordinarily have done in that circumstance?
No, not ordinarily, no, not at all.
And it's very possible that the case preparation
of ficer could have gathered that information from
M. Caldwell hinself but | just wanted to ask you
t hat question. And | understand, Dr. MDonal d,
you did not testify at the prelim nary hearing or
the trial of David M I gaard?
That's right.
" mjust going to show you a docunent 006942,
pl ease. This is a list of witnesses, the document
originally having been prepared, as | understand
t he evidence, by, again, the case preparation
officer, Elmer U lrich, and we see notes on the

document ot herwi se, some of which | think have
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been identified as M. Caldwell"'s. If we could
turn to the next page, please, and we see
reference to yourself, '"Dr. lan MDonal d, excused
by M. Caldwell'; and do you recall why you were

excused fromtestifying?

No. | had nothing to testify about. | told M.
Caldwell, in that brief letter, all | had.
Okay.

So no knowl edge.

So you didn't feel you had enough information to
of fer anything in ternms of testimony at the trial?
Ot her than to say | thought, on June the 2nd, he
was fit.

And of course yes, and we're not aware -- and

per haps as the evidence may have already confirmed
and will still confirm-- it may be that you were
not required for decisions made by others, but is
t hat as nmuch as you can recall in terms of being

excused fromtestifying?

| wasn't realized | was excused -- | didn't
realize -- | knew that | wasn't being called.
Okay.

And, by that time, | had really disassoci ated

myself from the whole case.

And when you say "by this time", this is just
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prior to the prelimnary hearing, so we're talki
perhaps a month and a half or two nonths after
your meeting with M. Ml gaard; what do you nean
when you say you have dissoci ated, you had

di ssoci ated yourself entirely fromthe case?

| had done what | had to do, | communi cated what
-- my conclusion, and | didn't feel | had any

further part in the proceedings.

Okay. | " m going to refer you to some further
notes by M. Cal dwell. If we could go, please,
docunment 006929, and these are notes, | believe

has been confirmed, in preparation for trial, an

if we could turn, please, to page 006936, again

ng

to
it

d

M. Caldwell's notes, number 56 -- or 57, that one

reads:
"McD - can this accused be | ocked up as

psychopat h?"

And then in brackets the answer being "(no)." Do

you recall any sort of discussion of this nature
with M. Caldwell ?

No, | don't recall that.

And again, it's a to-do list, |I'm not sure that
can take anything nore fromthat, other than in
brackets it seenms that sonme sort of response has

been gathered from somewhere.
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This isn't to say it didn't happen, | just don't
recall it.
Okay.

Again, it's 36 years ago.
Sure. And let's take a |look at M. Caldwell's
testinony relating to the entry. |f we can turn,
pl ease, to page 16347, start md sentence here, if
you can foll ow al ong:
"57, '"McD,' who | assume is MDonal d,
‘conversation this a.m, he |ocked up as
psychopat h' "
M . Cal dwell answers:

"A  Yeah, that would be Dr. MDonald, and I
have 'can this accused be | ocked up as a
psychopath,' and | see the answer no.
That was also written by me, but |
assume | had, you know, consulted
Dr. McDonal d.

Q And what would -- what do you nean by
| ocked up as psychopath?

A Well, that would be sonmething in the
range of dangerous sexual offenders
which | was involved with a couple of
those. There were very clear

prerequi sites when you tried to | aunch
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t hose things and what | knew of M.

M | gaard at that point led me to

wonder if he could be, if that could

happen, and it clearly couldn't."
Does any of that refresh your menory as to a
possi bl e consultation?
No, it doesn't. Danger ous sexual offender is an
entirely different issue.
Ckay. But if M. Caldwell had asked you the
guesti on of whether or not you could offer an
opi nion on whether M. Ml gaard was a psychopath
at that time, how would you have responded to such
an inquiry?
Well, it was my impression that he was a
soci opat h. Psychopath is, does not have nuch
credence in psychiatric term nol ogy, sociopathy
was nore accepted at that time, so | would have --
my hunch was, based on the evidence that M.
M | gaard gave nme, was that he suffered from a
behavi our disorder more, nost |ikely sociopath,
t han having a psychosis or a significant nental
illness.
What woul d have been, at that time, your
definition of a psychopath?

| can't remember. In '69 we went through a series
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of reviews of the nomenclature in psychiatry
starting with the Diagnostic Statistical Manual,

t he fampus DSM, and | think we were in either DSM
| or DSM11. W're now in DSM IV. In those days
a psychopath really ranged from nmoderate degrees
of people who were nui sances within the comunity
because they were unreliable and got into petty
thefts to extreme psychopaths who would be the
serial killers of today, so that was -- to help
you understand this, there's a textbook which |
was trying to find on psychiatry and on the
chapter headed psychopathy, there's a quotation
from somebody who said, "I can't define a

hi ppopot amus, but | know one when | see one," and
this is sort of the rule in psychiatry of that
day, there is no clear-cut definition.

It was a very broadly used term then at this point
in time?

Yes.

Okay. And am | taking you to say that it would
have captured within it what you l|ater, or perhaps
at the time, called a sociopath?

Yes.

And so if the question had been put to you at this

time as to whether M. Ml gaard was a psychopath,
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woul d you have perhaps then offered your
concl usion that he perhaps was a sociopath?
Yes, | would say a sociopath.

Do you recall any sort of discussion of that
nature --

No.

-- with M. Caldwell?

None at all.

' mgoing to ask you a little bit nore about those
definitions in a nmoment, but | think that's
satisfactory for this portion.

Do you recall having any other
form of involvement in the crim nal process
relating to M. M| gaard other than what we've
di scussed?
| don't recall any.

And I'"'mtalking right fromthe beginning of your
i nvol vement on June 2nd, 1969, have we covered any
of your involvement, or all of your involvenment as

best you can recall?

Yes. | was not involved in the prelimnary or in
the trial.
Ckay. Do you recall learning of M. Ml gaard's

conviction?

| don't recall. ' m sure | did.
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Do you recall having a reaction to that news at
all?

None.

Okay. And the next record we have of your

invol vement in this matter, Dr. MDonal d,
surrounds certain communications that were passing
bet ween yourself, M. Caldwell and the National
Parol e Board during the 1970s. Generally

speaki ng, do you recall your involvenment in that

regard?

Yes, | do.

Okay. And we'll make our way through some
docunents that speak to that. | would like to
turn first to docunent 000753, and you'll see it's
a letter -- actually, if we could go to the ful
document, pl ease. It's a letter from yourself to
M. Caldwell, the date being June 5th, 1972, I'm

going to read portions of this to you, deal wth
the first paragraph first:
"I n recent telephone conversations, you
have asked nme for a diagnostic |abel for
t he above not ed. Havi ng revi ewed ny
file, which is based on one interview
with this individual, plus reports from

Yorkton Psychiatric Center, the Munroe
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W ng, Regina and the Child Gui dance
Clinic of greater W nnipeg, | would
conclude that this young man was
suffering from a severe behaviour
di sorder which | would think best be
call ed sociopathic personality. | did
not find any evidence of formal
psychiatric disorder, e.g.
schi zophrenia.™
The first part of that paragraph refers to sonme
recent telephone conversations. Do you recal
di scussions with M. Caldwell in and around this
time period relating to this matter?
Not in detail. | think in general | understood
t hat he was anxious to get, send a nessage to the
Nati onal Parol e Board about his concerns about his
pati ent and he was | ooking for sone evidence that
woul d support his recommendati on and | think he
was | eaning on ne to give a report on M. M gaard
and this is nmy response. Now, the hidden message
in this is if any person, other professionals read
this report, | played out the extent of ny
exam nation, the basis for arriving at a
concl usion, and they may say, well, one interview

was not enough, and relying on this external view
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is helpful, but is that sufficient. In a sense
it's a heads up.

Okay. And | think I want to pursue some of those
details with you. Firstly, though, you are
referring to your file and reports from a nunber
of the institutions that |'ve just read to you.
Is it safe to assune that you had records at the
time of this letter from each of these
institutions?

| would think so. | don't think I was making that
up.

No, and |I'm not suggesting for a moment, but | do
want to clarify that, and we're going to be seeing
this issue continue on as we go through your
testinony.

In fairness, | remenmber Yorkton and the Child

Gui dance nore clearly than Munroe Wng and it may
have been that it was |ater com ng in.

And again, would these records have been records
t hat you gathered in close proximty to your
original nmeeting with M. M Il gaard?

They woul d have been in response to the requests
t hat went out the morning after nmy interview with
M. Ml gaard.

OCkay. And you conclude that this young man was
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suffering from a severe behavi our di sorder whi
woul d think best be called sociopathic
personality?

Yes.

And |I'm not sure how to ask this exactly, but
m ght have to help me al ong. Did you consi der
t hat you were providing a formal diagnosis at
poi nt ?

A di agnosis based on a limted exam nation.
And when you say limted, that's what you've s
out previously --

That's right.

-- in your letter, the one meeting and the rev
of the reports fromthe institutions noted?
Yeah.

But you would agree with me that you are offer
a conclusion in relation to M. M| gaard?
Yeah.

Okay. And is there anything else you can tel

in terms of how you would characterize that

concl usion? How were you intending it to be r
Well, they had had to eval uate, give weight to
based on what | said were the conditions that

me to conclude that.

Ckay. And --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

ch |

you

this

et

i ew

i ng

us

ead?

it

| ed




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

Page 21022

You must remenber, we see a lot, in the course of
our work we see a |lot of patients and we arrive at
concl usi ons based on a nunber of facts which
aren't necessarily stated in docunents. For
instance, you |earn about human behavi our, you
find clues that recur in certain groups of
patients and that helps you, it helps you arrive
at concl usi ons. For instance, a neurol ogi st
noting a linp on the right lower limb knows from
his experience that's something going on in the
left frontal or motor area of the brain. He
doesn't need an x-ray, he really does need to do a
neur ol ogi cal exam nation based on his experience,
that's a safe conclusion to come to in the

maj ority of cases. There will be cases where it's
not right, but your diagnosis is really a
probability, and so that's what |'m saying, | had
seen enough behavi our disorders and the history up
until Yorkton was indicative of a problem of

behavi our going back to age five.

And the fact that you weren't able to conmplete the
range of neetings that had been planned with M.

M | gaard did not inpact then your ability to offer
this conclusion?

No, no.
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And why would that be the case?

| think the odds are, based on the information he
gave me and the information from the other

sources, that | could come to that conclusion in
"72, rather than in '69 where | did not have these
coll ateral sources of information, so I felt much
more confortable in '72 making that diagnosis than
in '69.

Woul d you have been in a better position to make

t he diagnosis if you had a further opportunity to
meet with M. M| gaard?

In '69?

Yes.

Not without a collateral source of information.
And, |I'm sorry, perhaps |I'm not clear. Even at
this point, when you are offering the concl usion,
woul d you have been more confortable with offering
t he conclusion that you've put forward if you had
had the opportunity to meet with M. Ml gaard and
assess himto conpletion?

| don't think so. | think I got enough from him
but | wanted other information, you know. Li ke in
your operation here, you have to test the
credibility of information. You do that by

getting collateral sources of information, whether
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it's documents or written reports and so on to try
to see if this is consistent with the evidence
given, and all this re-affirmed my clinical

I mpression.

You were relying, in effect, then, upon the
written report?

No, my initial record wasn't on -- in '"69 it was
on my clinical experience.

Okay, fair enough. So your concl usion based upon
that nmeeting as well as the written record that
you had received?

Yes. You mean for the '72?

Yes.

Yes.

Yes. And so do | read it correctly, you mentioned
severe behavi our disorder, is that the same thing
then as sociopathic personality?

Yes.

And you' ve described it -- have we covered

soci opat hic personality then? You had previously
descri bed for us indicators of a behaviour

di sorder. Did those sanme descriptors then apply
for a sociopathic personality?

Yes.

And soci opathic personality doesn't carry any nore
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wei ght or significance than severe behavi our

di sorder ?

In terms of what?

Well, |I'"masking you if they mean, in effect, the
same thing.

Yes.

They do?

Yeah. One is accepted by the nedical record

l'i brarians and the other isn't.

And is it the latter that's accepted?

Soci opat hy, yes.

And is somebody with sociopathic personality,
woul d they be referred to as a sociopath?

Yes.

And woul d your conclusion here have been

i nfluenced by the fact that M. Ml gaard had been
convicted by this time of nurder?

No.

And what was your understanding, Dr. MDonal d, as
to how this informati on was going to be used, in
particul ar your conclusion?

Oh, | knew it was going to the National Parole
Board, but | had worked with the National Parole
Board for years, seeing clients at Prince Al bert,

and | know that they vet these opinions very
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carefully, and by laying it out this way, they
woul d see whether this met their standards for
accept abl e evi dence. Usual ly, in my experience,

t he National Parole Board asks for a second

opi nion by another psychiatrist.

And you say laying it out in these circunstances.
Have we covered that already, do you nean the
qualifier that you put on it in terms of one
interview?

Yes.

And the records you've reviewed?

Yes. You see, many of the people seen by the

Nati onal Parol e Board have spent years in the
penitentiary service, they've had nultiple

exam nati ons by psychol ogi sts and psychiatrists
and prison officials, so there's a wealth of data
avail able for themto make their decisions,

what ever. The question is in this case | had very
l[imted contact with M. Ml gaard and the only
other thing that sort of re-affirmed my clinical

I mpressi on based on that one contact were the
supportive data from these other places which laid
out the problems that had existed from age five on
to 14.

Okay. If we could move down to the second
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par agraph of that letter, 1'lIl read this one as

wel | :
"I would think that if the parole
authorities are interested in follow ng
up this case, that they m ght be advised
to contact Yorkton Psychiatric Center
which has a fairly volum nous file on
him Munroe W ng also has some val uabl e
informati on and of course, the W nnipeg
Chil d Guidance Clinic has reports of
eval uations done in November, 1960, when
M. MIlgaard was in primary school .
Finally, the Departnment of Social
Wel fare provided information with
respect to M. Ml gaard's stay in the
Correctional School in Regina, in the
spring of 1966. This m ght also be
useful ."

Do you recall whether you had a copy of the

fairly volum nous file from Yorkton Psychiatric

Centre at the time?

| ' m not happy with the adjective volum nous, but

yes, | did have a copy of the file from Yorkton.

And did you have what you understood to be the

conplete records of the other places mentioned?
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No, | don't say the conplete records. \Whatever

t hey chose to send ne.

Yeah, | meant to phrase it with that qualifier,
what you understood to be, in effect, the records
that related to M. Ml gaard's stay at these
particular institutions?

Yes.

Okay. And do you remenber any of the other
records in particular? | know we've seen the
Yorkton records, or some of themin the course of
t his hearing. For exanmple, do you renmember in
particul ar the Munroe W ng records?

No, | don't remenber that.

And what about the W nnipeg Child Gui dance
Clinic's?

| do remenber that.

And what do you renmenber of those records?

Well, | was surprised that they would send on the
record, to cover the page with blue, | was
interested because it was on the letterhead of the
W nni peg General where | did a ot of nmy nmedical
training, so that's why it stood out in my m nd,
and that's about it.

Why were you surprised to get the records from

t here?
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Wel |, people looking after children are very

j eal ous of their documents, they are very loath to

have them out in general circulation. That's
And also it had been so long before that | was
surprised that they had, the docunment was stil
their files.

Do you remember in particular having the recor

it.

ds

in

fromthe correctional school in Regina relating to

the spring of 1966?
| don't have a recollection of that.

OCkay. And we were tal king about the W nni peg

Child Guidance Clinic records. Anything in ternms

of the contents of those records that you recal

of significance?

Well, | think the one thing was that M. M| gaard

was reported to have been a behavioural problemin

ki ndergarten, and | think subsequently for oth

grades, and as | nmentioned before, this really

er

struck me as early onset of behavi oural problens,

and a behaviour disorder really relates to al nost

a lifetime pattern of behaviour. | n soci opat hy,
one of the criteria, the symptoms nmust appear by
the age of 15 and they certainly did with M.

M | gaard.

And | had wanted to ask you that. You rem nded nme
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of a previous question | had, whether or not this
was a di agnosis that could be applied to a

t eenager, and | take it from your answer just now
that it could be?

It could be in those days. Now | think you have
to survive to 18 before they will allow this

di agnosi s.

Why is that, for today's purposes?

Deci ded by commttee.

And do you have any insight into that decision?
None at all. | guess they hope in adol escence
that all people have a chance to change for the
better.

' mgoing to turn your attention to sone
correspondence that followed this letter from
yourself, Dr. MDonald, and if we could bring up
document 067384, this is a letter from M.

Cal dwel | dated June 14th, 1972, the chairman of

t he National Parole Board, regarding David Edgar
M | gaard, Saskatchewan Penitentiary. W' ve
previously reviewed this correspondence in the
course of M. Caldwell's testinmony. | turn your
attention in particular to page 067386, |I'll read
a portion to you, Dr. MDonal d:

"I n preparing this case, | had the
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privilege of reading Ml gaard's entire
psychiatric history, which, as it
happened, was very well documented since
his early youth. He had been in
constant trouble since kindergarten
days, and the file even contains
predictions by social workers who had
exam ned M| gaard, that he would one day
kill sonebody."

Does that information that M. Caldwell is

relaying there fit with your recollection of the

document that we were discussing, Dr. MDonal d?

Yes, except predictions by "a" social worker, as
recall it was a single person.
Si ngul ar ?

Yes, and | think she was identified by nane.

And | think M. Caldwell clarified that in some of

his testimny, and we'll turn to some of that
testimony now in respect of that paragraph | just
read, page 17043, please, starting at the very
bottom this is again M. Caldwell being exam ned
in the course of these hearings, Dr. MDonal d.

"Q And then you go on to say --"

On the next page we see the paragraph that 1've

just read to you, and continuing on after that
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guot ed paragraph:

"Let me just go back to say "in
preparing the case | had the privilege
of reading the entire psychiatric
hi story"?

Yes.
Where would you have gotten that from?

A Well Dr. McDonald must have coll ected
t hose so-called chart from those four
sources that he mentioned, --

Yes.

A -- and | would have read it in his
custody, if you will, and there was a
comment at the end of one of these
reports that he would some day kill
someone, by a social worker, that's
how t hat evol ved."

And do you recall M. Caldwell reading the entire

psychiatric history in your custody prior to

trial?

| don't recall himreading it in nmy custody. I

think I referred to it before when he -- | think

he came up to the office and whether it was in the

presence of ny secretary or not, the docunent did

not | eave the office or the ward.
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You woul d accept his recollection then though that
he |ikely had an opportunity to review your file
mat eri al s?

Oh, yes.

Okay. Were you aware that M. Caldwell was going
to refer to this particular coment in his
communi cation to the National Parole Board?

No, | was not.

Woul d you have been confortable with this use had
you known that he was intending on referring to

t he comment ?

| personally would not be confortable.

And why would that be?

Well, | thought it would document -- the statenment
was unsupported by anyt hing. It was |ike when you
are at a ball ganme and somebody says kill the unmp,

you don't |ay charges about them you have to take
it in context and see how serious people are, and
this was, | thought, an off-the-cuff comment by

t he social worker, at l|least that's what |
attributed it.

Okay. If we could go back to the page in the

| etter we were referring to, 067386, there's

anot her short portion here I'Il bring to your

attention, just one sentence in the m dst of that
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section. M. Caldwell states:
"While | no | onger have his psychiatric
hi story available to ne, it was an
extremely | engthy record of continual
trouble with educational institutions,
persons attempting to help him
etcetera.”

And does that fit with your recollection of the

contents of those materials, Dr. MDonal d?

Well, taken as a whole, it would be fairly

| engthy, but in terms of psychiatric records

i ndi vidually, they weren't "fairly lengthy."

Sorry --

| don't think the individual reports were

extraordinarily long or |engthy, but they were

conpl et e.

Okay. And just down at the bottom of the page,

"1l read this paragraph to you as well:
"M | gaard was exam ned for the Crown by
Doctor | .M MDonald, who is now
Prof essor and head of the Department of
Psychiatry at University Hospital,
Saskatoon, and it is Doctor MDonal d's
opi nion that Ml gaard is suffering from

a severe behaviour disorder best call ed
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a sociopathic personality. Doct or
McDonal d points out that if your
officers are interested in follow ng up
this case, the Yorkton Psychiatric
Centre has a fairly volum nous file on
M | gaard, with other information being
avail abl e through Munroe W ng of Regina
General Hospital, the Wnnipeg Child
Gui dance Clinic and the Department of
Wel fare for the Province of Saskatchewan
with respect to Mlgaard's stay in
Regi na Correctional School in the spring
of 1966."
Now, were you aware that your conclusion, as you
offered in your correspondence in 1972, was going
to be used by M. Caldwell in this fashion?
Well, yes, and that's why | said that | phrased it
the way | did, pointing out it was based on a one
hour and 20 m nute interview, plus the reports
that | had received. Yeah, | knew that was going
forward.
And you were confortable with the use of that
information then in that respect?
" m not sure | was confortable, but | agreed to
it.
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Okay.

| thought to professionals who were view ng ny
| etter, they would say one hour and then this
ot her docunentation, and really what |'m sayin

this, you make your own judgnent, you get the

docunents that | | ooked at and see whether you
agree.
And | think we've covered it, | don't think yo

specifically refer to the interview being one

in your letter, but you do nmention that it was
interview with the individual.

One interview, all right. No.

Okay. | " m going to refer you to some further

passages of M. Caldwell's testinony at this

g by

u
hour

one

hearing relating to the comment that we've been

di scussing by a social worker in one of the

document s. If we could turn to page 17622,

pl ease, and in particular -- I'"m sorry, page 17623

starting here, 1'Il give you some context to t

Dr. McDonal d, that you perhaps won't be aware

hi s,

of .

They were discussing a 19 -- or some 1983 notes by

M. Caldwell where on one of the pages was wri
in quotes "a stab in the dark"™ and M. Hodson
exam ni ng:

"Q And then down at the bottom it says,
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stab in the dark." Do you know what
that refers to?
A Yeah, that's that note by a social
wor ker on the psychiatric file saying
| think some day he may kill someone,
but that would only be a stab in the
dark, that's what that refers to.
Q And do you have a recollection of
reading that summary?
A Yes, | did, in the materials | believe
that Dr. McDonal d had.
Q | see. And when would you have read
t hat then?
A Sometime after he got the so-called
chart in fromthose three or four
ot her institutions, | must have gone
up and read it in his office |
assunme. "
And you too then recall that comment having that
phrase, "A stab in the dark,"” Dr. MDonal d?
Very much so.
Okay. | " m going to read you anot her portion at
18313. This is M. Wl ch, now, exam ning M.
Cal dwel |, again in the course of these hearings.

We begin here, it reads:
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"Q Okay. And | just want to take you back,
then, to 067384 ...",
and that's the letter, Dr. MDonald, we have been
referring to from M. Caldwell to the parole
board?
Yes.
"... and the third page, 86. There's a
prediction here he will kill again.
Here we are."
And they read that paragraph, again, that | had
brought to your attention. And the answer of
M. Caldwell then follows that quoted paragraph:
"A M. Wlch, | can explain that, if you
will. There was a report by a social
wor ker of two or three or however many
pages. The very | ast paragraph said, I
believe, that some day he will kill
sonmebody, but this is just a stab in the
dark, that jumped out at -- and it's not
on this file, M. Wlch, to the best of
my -- and | know that existed. | saw it
at the time and the particul ar
term nol ogy was - -
Q Al'l 1'"m saying to you, sir, is that if

you go through all the reports, and as
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you know nmost reports review previous
reports --

Yes.

-- it's obviously you are always | ooking
at previous reports --

Yeah.

-- and the prison psychiatric file which
is three or four feet high --

Yeah.

-- | have never come across anything
l'i ke that.

Uh- huh.

And don't know where it comes from
that's all |'m saying.

M. Wolch, the one thing | just
mentioned, | have known about all the
way through, and it was such an
unusual term nology, it ended a report
in my menmory and, you know, was very
striking, and to ny eye, M. Wl ch,
it's not in this material."

n, I think we've covered it, Dr.

but you share M. Caldwell's

recollection in that respect?

| do.
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And am | hearing you correctly that it was that
aspect that stood out for you as well?

Oh yes.

The 'stab in the dark' portion?

Bot h.

Okay. | " m going to turn your attention to sone
further communications relating to the parole
authorities and M. Caldwell and yourself that
foll owed. These are 1974 matters, and firstly
"1l have you | ook at a docunment, doc. I D 006837.
This is a note of a telephone attendance, you wil
see your name, 'lan MD', the date being Septenber
24th, 1974, and | believe this has been confirmed
to be in M. Caldwell's writing, so it appears to
be a message from yourself. And the written
portion states, 'Wite himwith a signed rel ease
fromM, |I take to be McDonald, '"to release all,
any info McD m ght have to release his psychiatric
hi story.' And then the last part, '"if not P
board', and | think M. Caldwell suggested that

m ght mean parole board, 'm ght conclude he is

not', and again | think M. Caldwell suggested the
| ast word was "rehabilitated".
MS. KNOX: The actual note is 'signed

rel ease fromM, nmy client tells me that neans
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'signed release from M | gaard'.
BY MR. HARDY:
Oh, I"'msorry, if -- 1 read that wrong. [''m

sorry, that probably is obvious.

Did you want me to read that to
you again, Dr. MDonald, or do you have the --
No.
-- gist of it?
Yes.
And you recall |eaving a nmessage of this nature?
No.

Okay. And do you recall any ongoing discussions

with M. Caldwell relating to this issue into the
m d-1970s?
| don't recall. | " m sure we talked about it from

time to tinme.

And you'd agreed with me, though, that if indeed

this is a message |eft by you, that you are now

inviting a request for your records?

Yes. Again, this is going back to the point that

these were records obtained on a professional
basis under a release signed by M. Ml gaard.

wer e taking another step. | did not feel that

e

original approval for M. Ml gaard extended beyond

69 to '74, that we would have to go through it
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agai n. It was really protecting his rights.

Q Ri ght . But you were confortable in ternms of
rel easing those records, yourself, upon receipt of
a witten rel ease?

Yes.

Q Okay. And just in ternms of the last portion |I've
read to you, 'if not parole board m ght concl ude
he is not rehabilitated', | don't know if you have
any recollection of that matter or any ability to
assist us with that comment; would that be a
comment that you were providing at that time?

A No.

Q You are quite certain of that?

A Yeah, yeah.

Q And how woul d you characterize that, then? And |
know you can only specul ate for us, but do | take
from that that you are suggesting this was M.
Caldwell's coment, then, at the end of this note?
| don't know whose comment it was.

Q Okay. Not your comment ?

A That's not m ne.

COWM SSI ONER MacCALLUM: What was the
coment again?
MR. HARDY: |'m sorry, M. Conmm ssioner,

|'"'mreferring to the very |ast portion of the
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note, after the invitation has been made to seek
the records, and it says, 'if not parole board

m ght conclude he is not rehabilitated', and |
believe that if -- that's referring to the fact
that if M. Ml gaard does not provide the

rel ease.

COMM SSI ONER Mac CALLUM: Thanks.

BY MR. HARDY:

Let me take you now to a letter from a further
| etter from M. Caldwell to the parole board dated
Sept ember 27th, 1974, and that document is 006833.
And, again, it's to the Chairman of the Nati onal
Parol e Board regarding David M| gaard from M.
Cal dwel | . "Il just |l ook at these paragraphs,
"Il read this to you, Dr. MDonal d:
"On June 14, 1972, | wrote a rather
| engthy letter to M. Street ...",
the former chairman:
"... and enclosed photographs concerning
t he above prisoner, and as a result of
speaking with you at Banff, on ny return
to Saskatoon | contacted Dr.
McDonal d, Professor of Psychiatry at
Uni versity Hospital, Saskatoon, with

respect to the whereabouts of M| gaard's
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psychiatric history, which is a rather
extensive and wel |l -documented one, as
set out at the bottom of page 3 and the
top of page 4 of ny letter of June 14,
1972.

Dr. McDonal d advises ne that he
still has all the psychiatric history
pertaining to Mlgaard on his file, and
says that if you will contact him
enclosing a signed release from
M | gaard, authorizing the release of any
information Dr. MDonald m ght have
pertaining to his psychiatric history,
Dr. McDonal d would then be in a position
to forward all these materials to you
for placement on your file, so that they
wi Il be available to the Board when the
guestion of parole of this prisoner
conmes up."

And | don't know if you could help us with this
but would you assunme at this point in time then,
in 1974, Dr. MDonal d, that you still had the
conplete collection of records that we previously
referred to in the context of your letter of

19727
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Well, if | advised M. Caldwell that at that time,

| must have known that they were there.

Okay.

In '74.

' mgoing to read on in the next paragraph. | t

st at es:
"I would strongly urge that you attenpt
to obtain such a release from M| gaard
and get this material on your file,
since it presents a very well-documented
hi story of Ml gaard's psychiatric
make- up going back to his very early
yout h. | would assume that if M| gaard
woul d not sign such a release thereby
preventing the board, in due course,
from having access to the | argest
possi bl e set of reference materials upon
which to judge whether he was once again
fit to be in society, that the Board
m ght conceivably take this refusal as
some evidence that he was not
rehabilitated.”

And | point that out sinply to note that it seens

to echo the tel ephone message that we have

previously | ooked at, and | think your position
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quite clearly on that was that was not a thought

t hat you had expressed at the time, or at this
point in time?

No.

Okay. Turn, next, to the document 006831. We're
continuing through the 1970s here, Dr. MDonal d,
and it appears -- we're not certain fromthe
record, there is one further document that
precedes this, | don't think |I need to refer to

it -- but it appears that the parole board did not
pursue the records in 1974, at the time that the
invitation was offered, but are doing so now in
1977, August of 1977, and it's directed to

yoursel f . Do you recall receiving a request from
Ms. Meronek of the parole service enclosing a
signed authorization from M. M| gaard and
requesting your collection of records?

No, | don't remember this specific. Doesn't mean
it didn't happen, | just don't recall it.

Sure, I"'m-- | understand, and we'll move to

anot her document that hopefully will give us sonme
clarification. If we could turn to 039513,

pl ease, and you will see again it's some telephone
messages, | think, that have all been stapled to a

singl e page. " m just going to refer you to a
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couple of them the first one being in the top
ri ght-hand corner. And you will see, again this
is a message or a writing by M. Caldwell as we've
confirmed in his testimny, it's dated September
8th, 1977, and he writes, 'Ask McD if material he
will send includes that mentioned on page 4 of ny
letter to Street of June 14th, 1972', and | don't
think we need to turn back to that letter, | can
advi se you that the material he is speaking of
there is a list of material from the various
institutions that are mentioned in that letter.
And then if we can go to this
message, which is just a couple of days after that
message | read to you, again in M. Caldwell's
writing appears to be a message from yourself
dat ed Septenber 12th, 1977, it states, 'MD has
given her names of the places Ml gaard has been in
and told her to wite all the various places
direct.’ So would it appear by this time, Dr.
McDonal d, that you had decided that it m ght be
best that the parole authorities seek out the
various records directly fromthe institutions
not ed?
Yes. | think at that time, by this time, | was

getting a little tired of being invol ved. Af ter
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all, | had closed the case on June the 3rd, '69,
this is eight years later and we're still getting
correspondence, and | thought | was not going to
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be sort of the conduit for this, that it would
have to be contact between the board and the
original sources.

Okay.

That was really getting out of the --

And that's your recollection with respect to this

matter?

Yeah, |I'"m sure that's what it was, yeah. It's not
my recollection but | suspect that was ny

t hi nki ng.

Ckay. Fair enough. Do you recall any further

deal i ngs respecting the parole authorities, at

all, other than what we've outlined here?
Not that | recall.
Ckay. M. Comm ssioner, | know we're just a touch

early, but I think this is probably a good time to

break.
COWM SSI ONER Mac CALLUM: Sure.
(Adj ourned at 11:53 a.m)
(Reconvened at 1:30 p.m)
BY MR. HARDY:

Good afternoon, Dr. MDonal d. | would like to
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start this afternoon by tal king about the file

t hat you provided to the Conm ssion in preparation
for your testimny, and we've taken a | ook at

t hose documents, and again for reference sake 1"l
mention those document |Ds again; 325155, 325157,
325159, 325166, 325172, 325173, 325175, 325182,
325190, and 325194. And you have had a chance |
take it, Dr. MDonald, to again review those
materials that exist in the file that you still
have today?

Yes.

And do | assune correctly that the files, so to
speak, that you had on this matter in 1969-1972
was much | arger than what currently exists in your
mat eri al s today?

Certainly | arger.

And do you -- can you tell us what happened to the
rest of the material?

In words of one syllable, no.

Can you give us any specul ation on the matter,
what nmay have happened through the years to that
mat eri al ?

Over the past 36 years?

Yes?

|*ve noved office about seven or eight times, |

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

Page 21050

have had at | east eight secretaries, all of whom
are dedicated to organizing ny life, which means
cutting out excess filing. | lost track of the
file from'69 until '83 when a folder with the
contents, nost of the contents that are there

t oday was delivered fromthe Departnment of
Psychiatry to the Dean's Office, and it was put
away there by myself and ten years | ater

di scovered by myself, redi scovered when | was

| eaving that office and going back to the
Department of Psychiatry.

In calling it a file | would
have this caveat. On June the 3rd we did not
register M. MIlgaard as a patient of mne or
register himas a file in the Department of
Psychiatry, University Hospital, if it was it
woul d be tagged, it would be indexed, and there
woul d be a trace of it recorded. To nme this was
no | onger a case, on June the 3rd, as soon as M.
M | gaard said he was -- he had been instructed not
to say anything further, so | was out of the
pi cture.

When the -- when this happened
it was obviously put away in an open file,

what ever it is, and kept there. It was delivered
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to me in '83 with a bunch of other |oose materi al,
meani ng correspondence that went back to 1958 that
somehow had got stored away and out of sight in a
couple of small filing cabinets with 5 by 6 index
cards of patient information which was delivered
to my home in '"93 and is still there.

Okay. And you mentioned some 1958 docunmentation,
| don't think | have seen anything of that nature,
did you nean - -

Personal correspondence.

OCkay. Was that --

Excl usive of this or any other forensic.

So in terms of what we received as your file --
and 1'll continue to use that word if you don't
mnd -- in terms of your file, | take it that some
of what you've just described to us wasn't on that
file? You've -- and, again, |I'mjust taking from
what you mentioned about a 1958 reference?

Oh, yeah, none of that. This was separate. The
M | gaard fol der was separate, and it wasn't

i ndexed, it was in just a file folder, and | --
that my 5 by 6 cards that made patient notes of

t hat one interview were discarded. | can't say
when they were discarded but it was when | knew

that my informati on would not be required again,
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which | think was well before '74. | think
probably at the time the verdict came down, or
shortly thereafter, | got rid of this material.
Some of the materials, certainly the material from
Yorkton was there in '72 or '74, the material from
the Child Guidance Clinic was there, whether the
other materials from Regina were there | don't
know, | don't remenber. All | know is when | came
to take it out of ny -- the Dean's Office on June
30th, 1993, that that material that you have had
in your possession was all that remained.

Okay. And | take it, then, you didn't have a
direct hand in the culling of those file materials
or of a -- I"mnot sure what the right word to use
is -- but of the disposing of those file materials

over the years?

Some | would have, but | don't know. |, for
instance the Yorkton thing, | don't know why
that's m ssing. | suppose that one speculation is

| may have taken it out to show sonebody, but --
and didn't get it back in. But no, there is no
intentional culling by nyself.

Ckay. And, no, and I didn't mean to inmply that
with my question. You mentioned the one docunent;

is that the document with the prediction by the
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soci al worker --

Yes.

-- that you are referring to?

Yes.

And I'"m just trying to get a handle on this; would
t here have been any design or method, with respect
to the disposal of materials through the years,

t hat you are aware of?

| suspect some of nmy secretaries had designs and
met hods which related to a lot of my material, but
t hey saved me from accunul ating too much stuff

t hat need not be kept.

Okay. And, again, were you specul ating when you
were tal king about the one docunent that we've
been discussing with the prediction by the soci al
wor ker -- excuse nme -- as to what m ght have
happened to that document?

| have no, | have no idea.

Okay.

| was shocked to find it m ssing when | reviewed
the file after '93.

In 19937

Yes.

Okay. So, and just taking a | ook at what has

continued to exist on that file -- and again, Dr.
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McDonal d, | believe you've confirmed for us that
you've again reviewed those materials, the
surviving materials; --

Uh- huh.

-- would that be correct?

Uh- huh, vyes.

And that, based upon that information alone, would
you still be confortable with the conclusion that
you offered in 1972 in your letter?

Yes.

Okay. And in terms, again, of what has survived,
so to speak, it would also be fair to say, |
assume, that M. Caldwell would have had access to
those materials during the time periods that we
wer e discussing prior to trial?

He woul d have had access on that one occasi on when
| think he came up, to ny recollection he came up
to the department and | ooked at the file, but not
any ot her occasi on.

And in ternms of the additional material | can
advi se you, M. Comm ssioner, we have taken a
search of sorts for that material wi thin our

dat abase, and what we've used as our parameters
for searching is anything dated pre-1969 that

m ght relate to M. Ml gaard' s mental health or
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records of that nature, and we have found sone
further documents, and in |large part those
docunents were provided by the parties, and in --
in fact in all instances that was the case.

We had gone to the further
effort, | can advise you, of subpoenaing records
from the Yorkton Mental Health Region, and we
received materials from them and again that
material in |large part duplicated what existed
al ready on our database in terns of pre-1969
mat eri al .

We al so received records from
t he National Parole Board relating to whatever
they may have accessed in terns of pre-1969
records, and again, that material had already been
duplicated in our database.

|'ve created a docunment so that
we can keep track of these additional materials
t hat we've |l ocated and if we could bring up,
pl ease, document |ID 332987. And again, M.

Comm ssioner, this is sinply a document, a

Comm ssi on docunment that we have created, and it
identifies only pre-1969 records relating to M.
M | gaard that are not presently |ocated on Dr.

McDonal d's file as he provided to us. | should
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make a couple of conmments respecting the document.

You will see the Source col um
in nost instances only refers to a single source,
and that should not be taken as indicative of that
source being the sole source, it's the source that
associ ates with the document |ID that we have
mentioned. As you can see, much of this materi al
was found within M. MIlgaard's material, copies
of some of the material was found within the
Government of Saskatchewan material as well. And
| m sspoke earlier, there was a single document,
addi ti onal document that we received, the first
entry fromthe Sunrise Health Region relating to
the Yorkton matters, and we've included that
document, as well, that wasn't previously on our
dat abase.

| should also state our search
iIs not exhausted at this point in time, and with
respect to these new materials, |I'm going to be
referring to sone of them | -- there may still
be an issue with respect to a publication ban, |
know t hat we had tal ked about that with respect to
the other pre-1969 materials that exist on Dr.
McDonal d's file, but perhaps we can |eave that to

the subm ssions of the other parties.
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COMM SSI ONER MacCALLUM:  Okay.

BY MR. HARDY:
And Dr. McDonal d, you have had an opportunity --
and, again, I'mreferring to the additional
materials that are identified by this document --
you have had an opportunity to review those
mat eri al s?
Yes. Briefly.
Do you recognize any of those docunents as having
once existed on your original file? And I'm
sorry, Dr. MDonald, | had understood that you had
taken the time to review the collection of
materials that we had identified as additional
materials that had not been |ocated on your file
as it was provided to us; would |I be correct in
t hat ?
Yes.
Okay. Yeah. And I'monly saying that because |
see you are |l ooking at the screen, you won't see
the actual materials there.
No, I"mjust trying to recognize the source.
| see. " m sorry.
If you could bring it a bit larger that would help
t 00.

Sure, if we could enlarge?
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A Good, thank you. Um, | think the number 1, | had
nothing relating to November 14th, 1966.

Q The - -

A The earliest --

Q "' m sorry.

A The earliest document | had was related -- | stand
corrected, | do have that, yes. That was the
docunment, all of our documents, that | had from
t he Yorkton Psychiatric Centre.

Q Okay.

A He was admtted in Novenmber 14th, '66 and

di scharged in February '67.

The November 15th, 1966, | don't
remenber seeing the EEG result.

The next one, docunment bearing
reference to Yorkton Regional Hi gh School, no, |
don't remenber the -- this docunment. | would only
have had that from the Yorkton Psychiatric Centre,
because that was a specific request, and | did not
go to the educational reports on M. M| gaard.

And the confidential report, the

next one, late '66 or '67 of the educationa

psychol ogist, | don't remenber seeing that.
April 5th, 67, | have a hunch
that | did see that, | could -- you know, | don't
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remenber clearly.

And we can bring up that document, Dr. McDonal d,

if it would assist in terms of |ooking at --

No, |I'm just going back to ny menory.
Yeah.
What | recall.

Pl ease conti nue then.

The report by Dr. Conway, no, | don't renmenber
t hat .
Ckay. If we can go to the next page, there m ght

be a couple of further entries.
The -- as far as | can tell, the record from
Regi na Qu' Appell e Health Regi on dated Novenber

30th, 2005 related to adm ssions for physical

di seases, had nothing to do with the Munroe W ng

as | recall. | don't renmenber that | ast docunent,

sequence of events and transfer summary, no.
And do you know, the document that's being
referred to there, are you recalling review ng

prior to testifying today?

it

Well, | saw it at noon.
Okay. | just want to be sure we're tal king of the
same docunent, whether you have a recollection of

t hat docunent. | should have al so menti oned,

M . Comm ssioner, that we did also subpoena as
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well the Regina Qu' Appelle Health Region relating
to the Munroe Wng reference and we did receive
back a collection of material, as Dr. MDonal d has
confirmed, that largely related to some injures
that M. Ml gaard had suffered and did not relate
t hough to attendance at the Munroe W ng, but we
have provided access to those docunents to the

ot her parties.

And, Dr. MDonald, if you can
follow me through on this, if we again consider
what material exists on your file today as
provided to the Conmm ssion, and if | ask you to
consi der what you recall of the other materi al
t hat once existed on your file, can you recal
anyt hing specific that impacted your conclusion in
19727
No.

Not hi ng specific out of those documents?

| can't recall Munroe W ng or the Dojack, Paul

Doj ack Centre.

And again, it's with -- |I'"masking this with
respect to the additional materials, not the ones
t hat we have on your file today, and | sinmply want
to be certain that there's nothing that stands out

in your mnd within those materials as being
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significant or important for the conclusion that
you offered in 1972.
As | recall fromreviewing it a few m nutes ago,
no, nothing that was contrary.
OCkay. There is one docunment | do want to bring to
your attention, Dr. MDonald, and |I'm doing so
only because it's specifically referenced within
the Yorkton material that exists on your file
today, and 1'll refer you first to a couple of
portions fromthe Yorkton material, as | say, that
does exist on your file as provided to the
Commi ssi on. If we could turn, | believe it's to
document 325175, and you'll perhaps recognize this
document, Dr. McDonald. The only portion |I wanted
to refer your attention to was this first
par agraph whi ch notes:
"This situation was referred by M. P.
Tomashewski , Educati onal Psychol ogi st,
with the Yorkton - Melville Health
Regi on, with Dr. Zbeetnoff acting as the
referring physician."
And if we could then, please, turn to page 325182
dat ed Decenber 8th, '66, just the first portion,
summary recording:

"On Novenmber 23rd, 1966, Dr. Andrews,
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Paul Tomashewski, Educati ona
Psychol ogi st with the Yorkton - Melville
Public Health Region, and this worker
conferenced this case at Y.P.C

Di scussed at this meeting was sone of
the boy's rather disturbing background,
as well as observations of this boy
whil e at the Yorkton Psychiatric Centre.
Al so di scussed extensively were the

results of M. Tomashewski's personality
and psychol ogi cal tests.
(M. Tomashewski had seen the boy at the
Langenburg Hi gh School on Novenber 7 and
al so conducted testing here at the
Psychiatric Centre on Novenber 18.) See
file for nore explicit information re
psychol ogical tests.”

If we could then turn to page 171901 of document

171899 and this was part of the additional

material that | provided to you, Dr. MDonal d,

for your review. You'll see the dates

referenced, November 7 and 18th, and as well the

i ndication that this is a report by the

educati onal psychol ogist, Yorkton - Melville

Heal th Region No. 10, and it would appear to be
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associated with the entries that | just read to
you from the Yorkton materials that exist on your
file. Do you recognize this document as having
previously existed on your file, Dr. MDonal d?
No, | don't.
And is it your belief that this document did not
previously exist on your file?
No, I don't. All I'"'msaying is | don't recognize
it.
Okay. And perhaps what ['ll do is | just want to
briefly | ook at portions of this document, and in
particular there's some introductory coments --
MS. KNOX: M. Comm ssioner, | rise only,
not to interrupt, but just to indicate for the
record that the documents that we have begi nning
with the number 171899, and | had discussed this
with M. Hardy, each page of them appears to be
an inconmpl ete docunent. If we take them and
conmpare themto other versions, it's cut off
about hal fway down the page, so in referring the
Doctor to them, it m ght be inmportant that he
know t hat each of the pages would appear to be an
inconpl ete of what he may have had in 1969, 1970,
but for -- and it appears just to be a copying

error, but each page is sort of cut off at the
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same hal fway mark as you go through.

COMM SSI ONER Mac CALLUM: | see.

MS. KNOX: So | think it m ght be a copying
error, but each of these doesn't represent what
was |likely the full document in its original
version, unless there's a full copy somewhere
that | don't have.

COWMM SSI ONER MacCALLUM:  Okay.

MR. HARDY: Thank you, Ms. Knox, | was
going to point that out, it becones quite
apparent on this docunent as it reads into the
next page, but thank you nonet hel ess.

| think M. Wlch wanted to
make a subm ssion.

MR. WOLCH: M. Comm ssioner, just the
general concern that our position has not changed
that if there is a docunment that sonmeone will say
that they saw and it affected their course of
conduct, then we say yes, they should be all owed
to do that, but if we're just going to go fishing
t hrough reports that nobody claim to have seen
and that may be well out of context, |'m not sure
what the benefit is, and |I've heard nothing to
i ndicate that there's something here that

sonmebody will have relied upon to affect a course

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

Page 21065

of conduct and | sinmply point that out.

COWM SSI ONER MacCALLUM: Oh, yes, | don't
think we've heard the end of that inquiry. We're
still trying to determ ne whether the doctor
recogni zed it as having been part of his file.

MR. WOLCH: | thought he said he didn't
know. Maybe |' m wrong.

COMM SSI ONER MacCALLUM: So far he said he
didn't know, but we're not finished. Wth
respect to this |last one he said that he doesn't
recognize it and can't say it was ever on his
file and then M. Hardy | believe was
interrupted, so just continue, please.

BY MR. HARDY:
Thank you, M. Comm ssioner. Just a couple of
questions relating to the document, Dr. MDonal d,
and | note that there's sone introductory comments
and | note as well there is a diagnosis
referencing behaviour disorder, and |I'm wonderi ng
if that refreshes your menory at all in terms of
somet hing that you may have relied upon at the
time that you had material in your possession
prior to 19727
No.

Okay.
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| relied primarily on my clinical inpression from
t hat hour and 20 m nute interview.

And just --

Supported by the other documentation.

Okay. And just a couple of further questions, if
we turn to the next page of this docunment, | don't
intend to review the contents of this with you,
Dr. McDonal d. There's reference at the top to a
California Test of Personality and then secondly a
Symonds Picture Story Test. Are those tests that
you are famliar with or that you can educate us
on in relation to it all?

No. These are tests that are used by
psychol ogi sts, not psychiatrists, so the person
who asked would be a clinical psychol ogist.

Woul d you routinely rely on the results of tests
of this nature, and stepping away fromthis
matter, but would you rely on tests of this nature
in your psychiatric work in terms of assessing

i ndi vi dual s?

There are times when | call for psychol ogi cal
testing, but we don't do it routinely. W use it,
for instance, in assessing conpetence. People in
medi ci ne, surgery, and this is where | do my work

within a tertiary care hospital, and conpetence to
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make deci sions, medical decisions and decisions
regardi ng finances and so on, but we don't
routinely use psychol ogical testing, and it rarely
repl aces your clinical judgment.

Okay. | " m going to move on, Dr. MDonal d, and
revi ew ot her portions of your material. W' ve
been tal king about pre-1969 material and there's
some post-1969 material on your file as it exists
t oday and that you provided to the Comm ssion, and
the first document |I'm going to show you is
document I D 325166, and do you recogni ze that
document, Dr. McDonal d?

Yes, with the notation at the top |left-hand
corner, CBC internal.

And what is this document?

| suspect -- | recognize it. " m not sure to its
origin. | suspect it's material that came to ne

along with other material from M. Eric Malling of

t he CBC. | think he was doing, researching for
the Fifth Estate, | think that was the program he
was with. My -- |I'mnot clear, but my guess would

be this came to me along with some report, the
Vancouver pathologist | think directed to M.
Wbl ch, | think Dr. Ferris was the author, and Eric

Mal | ing directed ne via phone message to pass this
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on to Dr. Emson who was the professor of pathol ogy
when | was dean, and | did this, but I think Eric
passed on this particular item plus other pages
at that time, and | think that is around '89 as |
recall, having reviewed the file.

And so this isn't a document that you created, Dr.
McDonal d?

No, not at all.

And did Eric Malling tell you anything el se about
t his docunment when he provided it to you?

No, not really. | can't recall what transpired in
t he phone call with him | knew he was
researching this and | guess he's letting me know.
| told him advised himthe same way | advised the
Nati onal Parole Board, if you are interested in
doi ng background for it, you should contact the
sources that | had contacted, Yorkton Psych
Centre, Munroe W ng, Paul Dojack.

And what was your relationship with M. Mlling,
how did M. Malling know you at this time?

Do you want the long story?

Not too | ong.

Ckay. M. Malling took out my wife's cousin, they
were both students at the University of

Saskat chewan. | think they both worked with the
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Sheaf. This is where M. Malling was getting
early journalism experience and fortunately ny
wi fe's cousin was a good, reliable babysitter
we had five children, we needed respite tine f
them and they would come over, so we knew Eric
t hat way, and | guess Eric may have had a card

x-ray that he kept names of people on, but he

| ater, after he grew up, he called ne fromtime to

time asking for advice as to where he should go

for informati on on medical issues, so we had t
connection.

And was this communication --

| would |ike to add al so among our circle of
friends, and it's too bad you didn't know this
before, was M. Tony Merchant.

Right, | think |I heard that. And would this
communi cation then be of that sort of nature t
you just mentioned to me, M. Malling seeking
per haps some assistance from you?

| think he's letting me know where he was in t
of their investigation.

What did you understand M. Malling was doing

the time?

Oh, | think they were trying to do a program on

M. Ml gaard.
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And do you have a specific recollection of
review ng this docunment?

No specific. | know |I've reviewed it.

And it seenms to run as a bit of a chronol ogy of
M. Ml gaard's psychiatric history at |east for

the most part dealing with his post-incarceration

time period. | see there's notes on the front
page as wel | . Do you recogni ze those notes at
all?

Well, they were there before they arrived at ny
office.

That is not your handwriting then?

No.

And you' ve taken a | ook at the markings and
handwriting throughout this docunment?

Yes, yes.

And is any of it your --

None.
-- work? And are you aware whether, | think I
need to ask this question as well, is the

handwriting your thoughts that were perhaps being
written down by sonmeone el se?

| would doubt it. No, | think this is generated,
wherever it was, CBC, it |ooks |ike the same kind

of writing style in the |light according to that

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Hardy
Vol 104 - Tuesday, December 6th, 2006

> O >» O >»

Page 21071

note on the upper left-hand part of page 1.

Okay. And do you recall, again with respect to
this document, was M. Malling asking you to do
something in particular in relation to this
document, Dr. McDonal d?

| don't recall at all that. He wasn't asking me
advice on this, no.

Okay. Let's | ook at a couple of the other
materials, | think you've mentioned --

Just - -

Yes?

| think he was passing this along for ny
information, along with the letter to Dr. Enmson, |
suppose was for ny edification if nothing else.
Okay. And perhaps we should | ook at sone of these
ot her documents that may have been associated with
this same comunication, and |I'm going to show you
first, again this is material that is on your
present day file, docunent ID 325194, you've had

an opportunity to review this docunent?

Yes, | have.
It's a report | believe by Dr. Rockstro?
Yes.

Was this received from M. Malling as well ?

| think it came in the sanme package.
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And did you have any idea or know edge at the t
where M. Malling had received this docunent fr
| was rather intrigued because this is highly
confidential material and the Canadi an

Correctional Service had very strict regul ation

i me

om?

S

about releasing this information and here it was a

hi ghly confidential document being transmtted
from CBC to ne.
And did you ask M. Malling how he had obtained

this document ?

No.

You didn't. And what did M. Malling want you
do with this document?

Not hi ng. | think again this is for edification

Let's take a | ook at a couple of the other

mat eri al s. Next woul d be 325157, do you recogn
this docunent, Dr. MDonal d?

Bring it up?

Sure, if we could maybe enlarge the first porti
Oh, vyes.

And that's directed to you from Dr. Enmson?
That's right.

And it looks like it's referring to the report
Dr. Ferris?

Which | mentioned, yes.
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Which also exists on your file --

Yes.

-- as docunent 325195, and we don't need to bring
t hat one up. And can you tell us, you told us a
little bit about this already, but can you tell us
what led to this material being in your
possessi on?

| was a conduit between Eric Malling and

Dr. Enmson. Dr. Enmson, having received Malling's
request through me, decided to reply to Malling

t hrough nme.

And | see there's a fax copy to Eric Malling at
the top. Do you recogni ze that handwriting?

| recognize the initials.

And - -

It's one of ny many secretaries.

So this was |likely sent back to M. Malling at
your direction?

Yes.

Let's |l ook as well at 325155, please, this is a
fax sheet, Dr. MDonal d, three pages apparently
were sent to M. Malling, and |I'm assum ng perhaps
that this may have been related to the fax coment
t hat we saw on the other document, and would you

agree with ne on that?
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| suspect it probably is Dr. Enson's response.
Okay. Did you send any of your file material to
M. Malling?

No.

Okay. And did you provide himw th any other
information relating to M. Ml gaard?

He asked nme what | thought of doing a docunmentary
on David Ml gaard and | said, well, if you are
going to do it, make sure you do the whole
profile, and suggested that the sources he could
get more information were the sources |'ve told
everybody.

You were inviting himto access the materials from
the various institutions that we're speaking of?
Yes, that he should go to them for this

i nformation. Put anot her way, | was not going to
provide it.

Okay. Did you have a concern that he would report
on the matter wi thout having reviewed those
mat eri al s?

| ' ve been concerned by reports that have been

rat her superficial, and by that meani ng not going
into the total background.

And - -

So | thought -- | really felt that if he was going
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to put an article up for public view, that he
should be well fortified to answer all questions,

t hat he should have the whole story.

' mgoing to refer you to a further document, one
| ast page that's found within your file materials,
325190, and it's actually page 325193 of this
docunent . | know you and | had taken a | ook at
this together. Do you recogni ze that page at all?
| haven't the foggiest idea of what this is.

No idea what that relates to?

Not at all.

That's not your handwriting?

Not my handwriting.

Okay.

And it was by itself as | recall.

Yes, it is just a single page, that's right.

Yeah.

And, Dr. MDonald, | understand that you discussed
this matter with the RCMP in 1993 during an
investigation that they were conducting?

| was interviewed by the RCMP.

And you recall that interview?

| do.

" m going to refer you to notes that were taken in

relation to that interview, the document is
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034527. You' ve had an opportunity, Dr. MDonal d,
have you, to consider these notes prior to
testifying today?
Yes.
| would |ike to take you through sonme portions.
Agai n, these are notes by an RCMP officer relating
initially to attenmpts to contact you and, as we
get into the document further, relating to a
meeting that took place with you, and you'll see
t he date being February, 1993. If we could nove
forward, please, to page 034528, and the first
paragraph is just an introduction of yourself.
"1l read some portions to you from this docunent.
The second paragraph reads:
"Dr. McDonal d advi sed that when he is
asked to see a subject it can involve
his seeing the person for three
sessi ons. In this particular case he
only saw M| gaard once and t hat
interview |lasted a little over an hour.
Dr. McDonal d advised that his records
have since been destroyed in this case."
The only question | want to ask you from t hat
paragraph, Dr. MDonald, did you provide the RCMP

with access to the file materials that you have
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provided to us in 19937

| don't recall. What | was tal king about then was

my clinical notes.

Ckay. | m going to read on to the next paragraph:
"Dr. McDonald interviewed M| gaard at
t he Saskatoon City Police Station. He
recalls the police being apprehensive
about Ml gaard, with regards to the
security of him There appeared to be a
concern that he may try to escape. Dr .
McDonal d recalled a reference to that,
however, he could not be specific about
that."

And that's accurate information, Dr. MDonal d?

That's what | recall.

And | think you've told us about that earlier

today, it was a comment perhaps by an officer?

Yes. They were very anxious about M. Ml gaard.

Okay. And did that relate to the request that one

of them attend in the interview room?

Well, | took that as a sign of their anxiety.

Okay.

They are not the only police force that requested

to be within the room and sometimes it makes

sense.
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Do you have any ot her specific recollection
relating to this perception that you had at that
time?
No, no.
Okay.
| -- well, recollection is | found M. Mlgaard to
be a very polite young man, easy to talk to,
received ne as pleasantly as the circumstances
woul d al | ow. | was not at all anxious about being
with him | had nothing that | could see or hear
that made me feel that he was a threat to escape
or do anything.
"1l skip past the next paragraph, if we could go
to the bottom of the page, it states:

“An interesting point: Dr. McDonal d

i ndicated that he often finds people

that he interviews to protest their

i nnocence right off the bat. I n

M | gaard's case, he did not."
Can you recall providing this information to the
RCMP in 19937
| don't.
You don't remenber that?
But that doesn't mean that | didn't say it.

Do you accept likely that you advised them of
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t hat ?

Sure, sure.

And is this a recollection that you have, of
havi ng that thought or consideration back at the
time that you were meeting with M. M| gaard?
That what ?

This observation that you shared, that M.

M | gaard did not protest his innocence?

Oh, yeah, | remember that. We didn't really get
to that point of discussing. Our discussion took
pl ace around his early life and we didn't touch
upon the alleged crime, guilt or innocence or
anything, | just was really trying to get the
background to establish the context for this man,
young man, so maybe in the third hour or the
fourth hour | would get to the issue of the
offence, attitude towards his mental state at the
time, but not in this first hour and 20 m nutes.
But correct me if I'mwong, Dr. MDonald, this
seenms to be a specific recollection that you had
and by reading this, and again please give us your
input, it seens that you found that noteworthy in
some respect?

| don't recall it being particularly noteworthy.

You don't recall thinking that at the time?
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No, no, and | don't know, maybe | did say to him
that it was the exception, but in thinking back in
my experience with M. MIlgaard, | don't recal
t hat as standing out.
Okay. | " m going to skip past the next two
par agraphs. If we could go to the bottom of the
page, please, starting:
"Dr. McDonal d spoke very highly of M.
Tallis. He feels that the Ml gaard
matter was handl ed well ."
And do you recall providing this information to
t he RCMP?
| do that.
And |'m assum ng, from what you've told us, that
you weren't closely following the trial or the
conduct of the defence; can you give us any
clarification with respect to that comment?
Yes. M. Tallis suggested he didn't want his
client interviewed any further.
| ve al ways been inpressed by

how -- '"easy' is not the term |l would like to

use -- but how it's been, | guess, easy to
interview people charged with serious offence, and
| awyers know it, and they don't try to abort this

at all. On the one hand, if they are concerned
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about fitness, maybe they would |like to go ahead
with it; but then when you get into dealing with
the state of the mnd of the accused at the tine |
think | awyers are taking a gamble on what will be
reveal ed in discussing the circunstances, and |'ve
al ways wondered why they haven't -- if they were
fairly convinced that insanity wasn't a defence at
the time | wouldn't |like to see a psychiatrist,
who | don't know listening to what the accused nmay
choose to drop in an interview situation.

So | take it it's that particular aspect that you

are inmpressed by regarding M.

Tallis?

Well | have to say that | had another experience

with M. Tallis as a witness in
involving a |l awyer of some repu

treating his wife and I was ask

a marital dispute
te, and | was

ed to give

testinony, and M. Tallis, after | gave him
testimony, asked to see ny notes.

That's another thing, | have
never seen, |'ve been in practice for 50 years,
and a | awyer has never asked to -- M. Tallis, |I'm

sure, didn't ask after that because | couldn't
read those notes.
"1l take you to the next page, top of the page.

What | am saying, | have known M. Tallis really
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on the bench, | was in front of himin a hearing

in the Northwest Territories when he was on the

bench, and he has been a very careful, credible,
very ethical practitioner, in nmy Iimted
experience.

OCkay. And the conmment at the top of the page:
"From past experiences with M. Tallis,
he has been questioned by himin Court,
he feels M. Tallis to be thorough,
prepared and conpetent.”

And | think you are confirmng for us that's your

recollection of M. Tallis and your dealings wth

hi n?

Yes.

Ckay. | take you to the next paragraph:
"Dr. McDonal d had no conpl ai nts about
Saskatoon City Police. He feels they
handl ed the matter well. The only
S'toon P.D. menber he recalls dealing
with was Penkala & he expressed no
concerns in regards to him"

And in particular, in relation to the coment

about Lieutenant Penkala, | think you advised us

earlier that you did not recall the specific

interaction that's referred to in the report |
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brought to your attention; do you recall specific
dealings with Lieutenant Penkala during the
investigation otherw se?

Not, not this. | had had dealings with him
before, and | had formed an opinion on his

prof essionalism before, but no, | can't remenber

t hat episode with M. Penkala and the pictures.

So are we to take this, then, as perhaps just a
general coment about Lieutenant Penkal a?

Yes, as well as the city police, | can't renenber
sayi ng they handl ed the case well. | had not hing
to do with it beyond the hour and 20 m nutes |
spent with M. Mlgaard in the police station,
know -- you know, this is -- could be taken out of
context and say 'they were careful during the
investigation', | don't, | have no opinion on that
what soever.

You had no know edge of any such matters?

No. In fact | would have to tell you that, after
| sent the note on June the 3rd to M. Caldwell to
the extent that | would not be pursuing this
further, | did not really follow the case at al
other than to -- a casual view through the

St ar Phoeni x, but | do not follow Court cases as a

rul e.
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Ckay. Continue on down the page. Next paragraph:
"Beyond M. Caldwell's request ... the
only other person that he recalls
contacting him about this case was
reporter Eric Malling, who he believes
was doi ng sonme investigative reporting
on the M|l gaard matter. Dr. McDonal d
recalls suggesting to Malling that there
was a lot nore to M. Ml gaard than the
papers presented."

Do you recall providing that information to the

RCMP?

Yes, in that general way that | discussed earlier,

t hat he should get the total picture.

And it says:
" more to M. Ml gaard than the
papers presented ..."?

Ri ght .

What papers are you referring to?

Well, the StarPhoeni x.

Okay. Newspaper articles?

Yes.

And I'm going to take you back just for a monment

to the reappraisal report that we had | ooked at

earlier, again it's 325166, and | see the one
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comment in writing at the top. It says:

"There is nore to this",
and again, | think you've answered but | did feel
conmpelled to bring you back to this again, Dr.
McDonal d; is that potentially your conment? |
take it that's not your handwriting, you've
confirmed for us?
Well, as a general statement, | just said that I
felt there was nore to the story than the papers
present ed.
| "' m wondering about this specific comment, is --
that's not in your handwriting |I think you've
confirmed?
No, that's not, none of this witing is m ne, not
a thing on these pages.
And is it possible that you could have rel ayed
that comment to someone who was dealing with this
document before it came to your attention?

Well the only person would be M. Malling.

Okay. If we could go back to the RCMP notes,
pl ease, page 034532, |I'll read you the next
par agr aph. It states:

"Dr. McDonald recalled from the Yorkton
Psychiatric Centre file on M| gaard, a

reference to the effect "that if he
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(Ml gaard) doesn't get help he is goi

to kill someone.

Do you recall providing that information to the

RCMP?

| don't recall, but |I'msure | did.

OCkay. And | note that there's --

And | --

-- no reference to the portion of the comment
And | don't know --

-- '"stab in the dark'?

And | don't know the significance of that.
And, if you had provided this information to t
RCMP in 1993, would you have provided that por
of the comment ?

| don't know why | would exclude it. There ar
two elements to that, one is the reference to
prediction that he is going to kill somebody,
that the other thing with that is just it's a
in the dark, which was eerily apropos of what
transpired. And | don't think anybody in this

room woul d have read that and, knowi ng that

background, woul dn't have had the same reaction.

And | guess what | am wondering, and maybe we
ask it alittle bit nore widely, at any point

you woul d have been advising someone of that
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comment that you recalled, would you have included

the 'stab in the dark' portion?

| don't recall. The person | recall talking to,
the police, | don't know if | included that or
not . | don't know. | don't think I would have

left it out for any conscious or deliberate
reason. | know, when | read it to M. Caldwell
initially or showed himit, that that was -- | was
equally interested in the '"stab in the dark'.
Ckay. "1l take you to the next paragraph. | t
st ates:
“"In review of M|l gaard, Dr. MDonal d
found no maj or psychiatric disorder.
For exanpl e Schi zophreni a. M | gaard was
not psychotic. He saw M | gaard nmore in

the terms of having a personality

di sorder. Feeling that M| gaard was a
Soci opath.”
And that confirms, | think, the information that
you previously advised us of. And I'll read on

to the next paragraph:
"Note: According to Dr. McDonal d,
deni al, even over a |engthy period of
time, is consistent with a person

suffering from a sociopathic
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personality."
Do you recall providing this information to the
RCMP in 19937
| don't recall the date held of that discussion 12
years ago, but I'msure | did.
And can you tell us why you would have been making
t hat comment ?
At -- maybe this came fromthe Mounties asking me,
| don't know why 1'd spon -- | wouldn't
spont aneously conme up with it, but it was in
response to sonet hing.
That's your recollection on the matter?
| don't recall it. This is what | am saying
probably happened.
Ckay. "1l turn you to the next page, and |'m not
going to -- the next paragraph, | think, deals
with some discussions on sodium pentothal, and
perhaps the RCMP officers were asking you sone
specific questions on that. "' m going to bring
your attention, though, to the bottom of the page.
It states:
"Dr. McDonald was not called to give
evidence, (actually excused) because he
had nothing of value to say. There was

no question as to Ml gaard's sanity.
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M | gaard made no adm ssions to him
during the interview."
And that would have been information you provided
to the RCMP?
It sounds like it.
And the next sentence:
"Dr. McDonald feels that M| gaard was
capable of this nurder.”
And did you provide that information to the RCMP
in 1993?
" m sure | did.
And on what basis?
Anybody is capable of this nurder, or the vast

maj ority of people, under what circumstances and

under what conditions. It's a kind of a fatuous
st at ement .
Would it be fair -- was this your view in 1993,

and specifically with respect to M. M| gaard?
Well | didn't think that he was a dangerous, he
was a -- he -- a potential nurderer, but people do
all kinds of things.

It just strikes nme that the coment |ikely would
have been recorded because you had raised it as
havi ng some additional significance for yourself,

and | just want to be sure | pursue that fully
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with you.

There --

Is there anything else you can tell us about this?
There was nothing in the interview | had with him
nor in any of the documents | obtained from any of
the investigations or assessnent done before | had
seen him, exclusive of that comment of the one
soci al worker, the two comments, that would

i ndicate that he was a danger to people. Ot her
peopl e suggested that they may, | could not see

t hat . He was a nui sance, and there is no question
about it, difficult in school, difficult in the
community, certainly difficult at home, but as far
as | remember there was no offence agai nst

anybody.

But everybody is, you know, if
you join up, if you are an American sol dier and
end up in lragq, you would do a |ot of things you
woul dn't normally do. The circunstances change
but the potential is there.

And, again, thank you for being patient with me as
| ask questions in this area. Just, | -- | think
about some of the other comments | have seen in
t he documents. There is a comment, for exanple,

"there's nmore to M. Ml gaard than the papers

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald

by
Vol 104 - Tuesday, December

Mr. Hardy
6th, 2006

Page 21091

presented"?

And | think |I've answered that.

Yes.

And we're tal king about his background, that'
' m tal ki ng about .

OCkay. And not hing, though, of that nature th

conmpell ed you to make this comment to the RCMP in

1993?

In the nature that '"he is a ticking bonb'? No.

Okay. Do you think at this time, and if |I'm
hearing you correctly it seems to me that you
per haps saying that if you were making this
comment, that you would have been saying "is
M | gaard capable of murder? Well, anybody is
capabl e of nurder.”

| would think so.

And is that what you are telling nme, that you
think that's the purpose for which it was rec
on this docunment?

Oh, I"m not sure the purpose it was recorded,
didn't do the recording.

The context of it being recorded would be of
nature though?

| would hope so.

Okay. Not hi ng further that you can recall in
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relation to that?
No.
Move on to the next paragraph:
"Dr. McDonal d indicated that Serge
Kujawa is an old friend. Not hi ng
| earned in that area."”
And would that be correct information that you
were providing to --
M. Kujawa and | served on the Lieutenant
Governor's Review Board for over 25 years

t ogether, yes he is a good friend, was and sti

isS.
Okay. Thank you, Dr. McDonal d. "' mjust abou
t hrough, I"Il turn your attention to one furth

t

er

document, it's 162295. And | can't tell you who

t he author of this docunment is, | could make a
guess that it's Robert Bruce who was offering
assistance to the M| gaards, although I stand
be corrected on that. You will see that your
is identified at the top of the page, and the
comment |'m particularly interested in is the
coment, and it says:

"Spoke with Eric Malling to scuttle

orig. 5th Estate. according to Sandra

Bartlett.™"
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And do you have any idea what this comment may be
referring to?

| -- my guess is it refers to nmy warning to Eric
to do a conmpl ete work-up.

Okay.

| didn't tell himto scuttle it. | woul d not
advi se anybody how to do their business.

Okay. I f you can just give me a nonment, Dr.
McDonal d, | want to check on one further docunent.

Those are all the questions |
have, Dr. MDonal d, thank you. My Friends may
have sonme questions for you.

M. Comm ssioner, | haven't
canvassed an order, but | don't know if you want
to take a break at this particular time? This is
our |l ast witness for today.

COWM SSI ONER MacCALLUM:  Well, it wouldn't
be a bad idea to take a break now and arrange
order of cross-exam nation. How many, can you
i ndi cate how many, one, two, three, four?

MR. HARDY: | see four.

COWM SSI ONER Mac CALLUM: Yeah.

(Adj ourned at 2:32 p.m)
(Reconvened at 2:49 p.m)

MR. HARDY: We've decided upon an order,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Gibson
Vol 104 - Tuesday, December 6th, 2006

O » O »P

Page 21094

M. Comm ssioner, and M. G bson will be
starting.
COWMM SSI ONER MacCALLUM:  Thank you.
BY MR. GI BSON:
Dr. McDonald, nmy name is Bruce G bson, I'mfor
RCMP, and |'m just going to chat with you brief
about your contact with the RCMP back in 1993,
al ready com ng on, | guess, 13 years ago now.
| take it at that time, prior
the RCMP showi ng up and visiting with you about
this case, you hadn't had a great deal of
opportunity or cause to go back and | ook at the
work that you had done on the Ml gaard file?
That's right.
And if we could just put up that investigation
report, 044621, and if we could just go to the
next page on that. And, again, it |ooks like t
RCMP canme out and visited with you March 1st of

1993, and | believe your recollection was that

t he

Iy

to

he

it

was somewhere around that time that you sat down

with the RCMP; correct?

As far as | --

As far as you can recall?

Yeah, | can't disagree with this.

Al'l right. And do you recall Officer Einar
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Jorgenson; do you renmember the gentleman at all?
No, | don't.

It was just, from your recollection it was an RCMP
of ficer just asking you sonme questions and taking
some notes?

Yes. | have been interviewed by CSIS officers as
well and | don't know their -- them either.

They like to keep their identity secret anyways.
It's hard to hide a face.

That's good. They probably had their cloaking
devi ces on.

If | could just touch a little
bit on that interview, if | can just scroll down
t hat page, if | can just stop right there. And
your evidence was that you only had contact with
M. Ml gaard one time, and that your interview
| asted a little over an hour; is that correct?

An hour and 20 m nutes.

And, again, | believe your recollection, when you
were going through this document with M. Hardy,
was that, for all intents and purposes, you don't
take dispute with the notes that were written down
by Officer Jorgenson? Those are his notes, they
are not yours, but it would be reasonable for him

to take the notes that he did based on the
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interview that he had with you; correct?

Yeah, with the exception to the statement about
predicting Ml gaard would Kkill.

Okay. And again if we can just have a | ook at
t hat portion of this docunment, just try to find

that, if we can go to page 044627 and it's just at
the bottom there, and we'll go on to the next
page, it says:
"Dr. McDonald feels that M| gaard was
capable of this nurder.”
And, again, your recollection of that is you
t hought, at the time, that you may have or may
not have included in your coment with Officer

Jorgenson that that was just a 'stab in the
dark', that's something that you had read in the
past; correct?
' m sorry, go back?
Al'l right. When you were, when you were
di scussing this with Officer Jorgenson and he
wrote down M | gaard was capable of the murder,
and we've just gone through that:
"Dr. McDonald feels that M| gaard was
capabl e of the murder.",

if I recall your evidence with M. Hardy you said

t hat you may have also included, in that, that
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that was just a 'stab in the dark', referencing
back --

No, no, well, | shouldn't say that --

Okay.

-- because | can in no way predict who is going to
be a murderer or not. This is really black art,
anybody saying that somebody is going to do

somet hing or not, because -- and | said of the
exanple currently we have | aw-abi di ng, God knows,
God-fearing Anmerican sol diers going over there and
commtting atrocities which nobody antici pated.
But things, as M. Brunsfeld (ph) said, 'stuff
happens', and so | can't say that M. M| gaard was
not capable or was capable, anybody could do it
under specific circunstances.

And in the circumstances --

This is just life.

OCkay. And in the circunmstances that you spoke
with Officer Jorgenson you, again, were

specul ating that anyone was capable of doing that?
Under the circum -- special circunstances.

Al'l right. And at that point in time, if you
recall, M. Ml gaard was out of jail, there was a
good deal of press about hinm correct?

| guess.
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And there was no DNA which would have -- which
clearly would absolve himof the crime; correct?
| don't know.
You don't recall that at the time then?
|'ve really not followed this case that carefully.
So again, now that | have managed to muddy the
waters conmpletely here, if | understand you
correctly, that the comment that you woul d have
made to Officer Jorgenson, you don't dispute that
you made that comment, but then again in
clarification you are saying that that's
somet hi ng, that you were specul ating that M.
M | gaard, or anyone in the right circunmstances,
could be capable of a crime |ike that?
| think | would have -- know ng nyself, nmy answer
woul d have been "well anybody, M. Ml gaard is
capabl e, as anybody is capable".
Okay. And you would agree, at that time, that if
-- the MIler murder was unsolved; correct?
Agai n, do you remenber that?
No, | don't.
Al'l right.
| wasn't even thinking about it.

MR. HARDY: Bruce, I'msorry, | think that

you had started in with -- the '"stab in the dark’
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comment didn't relate to this portion that you
were referring to.

MR. Gl BSON: Oh, it did not? M error.

MR. HARDY: No, it was the earlier portion

about the prediction fromthe social worker, and

we - -
MR. Gl BSON: Ckay.
MR. HARDY: -- can get the page for you if
you |ike.

MR. Gl BSON: Ckay.

MR. HARDY: But he wasn't referring to the
"stab in the dark' with this entry that is up on
t he screen now.

MR. Gl BSON: OCkay. My apol ogi es. It's not
crucial for me, for nmy purposes.

BY MR. GI BSON:

But in 1993 you would agree that the M Il er nurder
wasn't sol ved?
Well in retrospect it wasn't, no.
M. Ml gaard had been rel eased?
|, quite frankly | don't renmember what was -- |
was within three nonths of stepping down as Dean,
a major shift in ny life. | guess | was focused
on that nore than what had happened 30 years

bef ore.
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Ckay. And in your -- again, and |I'm not going

to

bel abour this any further, in your discussion with

the RCMP, then, it was your view that it was

possi ble that M. M| gaard, or anyone in the ri

ght

circunstances could commt such a crime; is that

fair to say?

Oh yes. | don't think it should be inscribed i
the Charter of Rights, but it --

Okay.

-- it's one of the things that can happen.

And do you recall, when you met with the RCMP,
they explain to you the purpose for meeting wt
you? Did they explain to you that they were
investigating allegations of a police cover-up
prosecutorial wrongdoi ng when they met with you
| don't recall it being expressed in that terns
but they, they told me what they were there for
| mean |'ve --

And, again, if we |look at the synopsis here of
RCMP continuation report -- and, again, |'m not
going to bel abour that with you, doctor -- but
there is no reference in the synopsis as to
whet her M. M | gaard was capable of the murder
not. The focus appeared to be on your dealings

with M. Ml gaard, the time that you spent with
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him approximtely an hour when you went to see
him at the Saskatoon City Police station, and
again --

And whether M. Kujawa was a friend of m ne.
Exactly. And your dealings, then, with the city
police --

Yeah.

-- and with the prosecutor, and whether you had
anything to offer on the investigation with
respect to the allegations, does that ring a bel
with you at all?

Well, | think so, yes.

Okay. Thank you very much.

Ri ght .

BY MR. LORAN:

Good afternoon, Dr. MDonal d. | " m Pat Loran, and
' mon for the Saskatoon Police Service, and |
just wanted to ask you about one matter. | think
M. Hardy alluded to it after | unch.

Can | ask for docunent 0093277
Per haps we can blow this up a bit, enlarge it.
Thanks. Do you recall this document having been
put to you before lunch?
Yes, | do.

Would it be fair to say, Dr. MDonald -- | think
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it was your evidence but correct me if I'm
wrong -- that back in 1969 you woul d have been one

of the few individuals in Saskatoon, in the
Saskatoon area with expertise to give psychiatric
opi nions of the sort that's referred to here;
woul d that be fair to say?

What | am suggesting to you, this isn't

psychi atric opinion.

Al'l right. Wuld you have been one of the go-to
people at the time?

For general questions, but I'd, | --

You object --

You know, this is a special area of expertise
which -- it can be found primarily in the States,

| think the FBI has some expertise in this area,
but I don't think, | don't think people go to a
psychiatrist to see "can you tell me the, what's
the personality of a person who, nultiple stabbing
of a person, you know, at 7:00 a.m on a February
or January norning with 35 below", no, | don't.
You are unconfortable with the suggestion that you
woul d have been qualified to give this opinion; is
t hat what | hear you saying?

"' mjust not qualified, period.

Ckay. But would it be fair to say that you would
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have been one of the people in Saskatoon that
enf orcenment agencies would have turned to for
psychiatric opinions at this tinme?
Yes.
Now | realize it's been 36 years, you' ve responded
to a number of the questions by saying that you
don't have a specific recollection; would it be
fair to say, with regard to this document, that
you sinmply have no recollection of the
conversation referred to in the meno, or do you
have a specific recollection that you were not
contacted by Lieutenant Penkal a?
| have no recollection, period.
Thank you. That's all.

BY MS. KNOX:
Dr. McDonald, |'ve introduced nyself to you, for
the record |I'm Catherine Knox and | act as counsel
for M. Caldwell, who has been known to you for

many years and who you knew to be the prosecutor

on the file. And |, although I brought a pile of
papers with me, | don't intend to be very long, |
just have a few areas that | want to touch on with
you.

You indicated in your evidence

that after you did the interview with M. M gaard
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on June 2nd, 1969, and you got the message on June
3rd that his lawer didn't want you talking to him
any nmore, that basically that was the end of your

i nvol vement in the active part of the case prior
to prelimnary inquiry and trial; did | understand
you correctly in that regard?

Yes, apart fromthat time somewhere between June
the 2nd and when the prelim nary took place where

| told M. Caldwell, answered his inquiry as to

whet her we had got the reports.

Okay. | "m just going to ask to bring up docunent
nunber 0 -- oh, just give ne a moment while |
check nmy nunber here -- 105629. Dr. McDonal d,

contained in M. Caldwell's file, which was
retained and has been provided to the Inquiry, is
a subpoena which was issued to you requiring your
attendance at the prelimnary inquiry on the 18th
of August, 1969. Now t he note that was shown to
you this morning indicates that you were excused
and that you didn't in fact have to attend, but do
you remenber getting a subpoena with the
possibility that you m ght be needed at the
prelimnary inquiry?

No, | don't remenber that.

Okay. Then would I -- I"'m-- [I'"ll suggest to you,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Ms. Knox
Vol 104 - Tuesday, December 6th, 2006

Page 21105

and see if you agree with nme, that in the early
stage when a person is arrested for an offence

li ke this, and a psychiatrist, a forensic
psychiatrist does as you did, you went in to
assess the issue of fitness, that depending on the
defences that may be offered your opinion m ght
beconme i mportant because you had, in fact, seen

t he individual soon after his arrest and you did
formul ate an opinion that he was fit for trial?
Yes, yeah.

That's a practice that you would be famliar

with --

Sure, yeah, yeah.

-- as a psychiatrist?

But remenber that | would insist on assessing him
i medi ately before the trial, so that has a life
expectancy of one second, it's valid for the
moment | saw him but | would want to -- things can
happen - -

Okay.

-- even in six weeks or in eight weeks, so | would
want to see himimmedi ately the night before the
opening of the trial.

Yeah. And I, if | can follow you, the subpoena is

i ssued so that you are available, if M. Tallis
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had rai sed the issue of fitness, before you would
give an opinion, if | am hearing what you are
saying, in the Court, you would want to see him
again?

Oh yes, yes.

Ckay. But in this case all that happened was the
subpoena was issued, fitness was not raised so you
weren't needed, and as the notes in the file

i ndicate you were excused from attending in
accordance with the subpoena; fair summary of --

| guess so.

Okay.

| don't renmember the subpoena but |I'm sure, if
it's there, it's there.

Ckay. | think there is sonmething there that says
it was served on you too, and a tel ephone message
about you calling in relation to it, but certainly
not to suggest that you ever gave evidence, but
that the possibility remained open that you m ght
be needed?

That's in M. Caldwell's file but it's not in ny
file.

Ckay. Now, sir, with respect to the information
t hat you obtained, and again if | understood you

correctly this morning, after you saw M. Ml gaard
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on June 2nd and you got the authorizations to
access his medical records, it was your decision,
a medi cal decision as it were, to get your
secretary to request those, you didn't do it at
the request of the Crown, you did it --

Yes.

-- as a practicing psychiatrist?

It was my practice to do that.

Okay.

If there's any indication of previous medical, or
particularly psychiatric treatment, | would
automatically try to access this information.

And again, in the event that down the road you

m ght be needed to do further work or give expert
opinion in respect of this?

It's a part of ny practice with patients who
haven't been in a crimnal justice system,
everyday patient. If they conme into my initial
assessnment and they record they' ve been seen by
doctors, psychiatrists, social workers or anybody
el se, even for people that |I'm seeing for

i ndependent medical assessments or compensation
boards, | get perm ssion to access their other
records. |"ma great believer in collatera

i nformati on.
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Thank you. And, sir, in obtaining coll ateral

information, and you can reflect beyond this case

if you wish, but is it your experience when you

send a request to a fellow psychiatrist or a

psychiatric institution |ike the Yorkton

Psychiatric Centre, or any other, asking for a

file on an individual who has given you his

aut hori zation, that you would expect to receive

their full file?
What ever is relevant to ny request.
Yeah.

On the form requesting informati on, you have t

specific of what information you are asking about,
is it for the previous adm ssion investigations,

previous medical record, nmedical experience, and

you designate that and send it to whoever the

agency is or agent and it's good for that reason

only, and this is the, when the
patient/client/inmate signs it, specific

perm ssion for a specific bit of information,

not a net that you throw out to see what you can

bring in.

But in relation to an institution |ike the Yorkton

Psychiatric Centre where he had been a patient

think from November 14th of '66 until February,
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"67, you are dealing with himin '"69, would you
anticipate that you would get the full file in
relation to that single adm ssion because he did
only have the one adm ssion and stay there?

| would hope so.

Okay. And if there were related records, like the
social history indicates there were psychol ogi st
reports and things of that nature on the file that
were there on him and that the psychol ogi st was
involved in his assessnments, would you anticipate
and expect that you would get those too?

Not necessarily. | can't even get themin

Uni versity Hospital, | have to have a specific
rel ease relating to the psychol ogi st.

Okay. Was that the practice back in 1969, that
there had to be a specific release relating to a
psychol ogi st ?

| don't know. | woul d guess.

Okay. But you don't know?

| don't know.

Okay. Now, sir, you indicated, and a couple of
times you described the discussions or the
reaction that you had to the statenment that was
included in a social worker report in the file

about the possibility that, or the prediction,
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al beit wrongly, that one day M. M| gaard m ght
kill somebody, or would kill somebody but that it
was only a stab in the dark, you've described
drawing it to other people's attention. At one
point in time you indicated that it was in the
vein of hunour, but later in your testinmony today
you' ve described it as being eerily apropos of
what transpired in 1969, and | caveat that by
sayi ng what everybody, or a | ot of people believed
that M. Ml gaard had in fact stabbed a woman to
death, that in that context in 1969, 1970, '71,
'72, for people who had a belief that in fact he
had done this, it was kind of eery wasn't it?

It certainly was.

And in your conversation with M. Caldwell, would
you agree with ne that he was one of the people
who found it kind of eery?

Oh, vyes.

He didn't treat it as ha, ha, joke, joke, he took
t hat as being very --

It was a m xture. | think, 1I'm not speaking for
M. Caldwell, but I thought we were of one m nd,
that it was extraordinary --

Yeah.

-- a social worker would make an observation like
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this. | felt it was extraordinary that anybody
woul d record it for posterity.

And in terms of recording it, sir, | |ooked for a
document, and | can't find one, and | don't know
if I found it in docunmentary evidence or it was
told to nme, but is it your menmory that this
comment was contained in a chronology of a case
conference?

Yes.

That there were in fact various participants in a
meeting?

Yes.

One of the participants, a social worker, made
this comment in the group and it was recorded in
the group?

That's right.

Okay. So that is your menory, that it was a
docunment of sone page or pages?

Ri ght .

Wth a list of attendance of a number of
prof essi onal s?

Ri ght .

And one of them who was doing the recording,
recording this as being raised in the neeting and

reported in the meeting as a prediction?
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Ri ght .

And, sir, you were referred earlier to a letter
where M. Caldwell in writing to the parole board
used the plural, social workers. G ven that he
saw a case conference report, would his use of
soci al workers perhaps not be an overstatement or
I nappropriate given that it was made in the
context of a meeting with several people as
opposed to the written nusings of one person?

You nean several people said that?

Several people were in the room when the
conference was held that it was recorded, it was a
group discussion?

That doesn't apply to authorship of the remark.
No, not to authorship of the remark, but that it
was in the presence of --

That's all | was interested in, is the authorshinp.
Okay. Now, sir, just bear with me a nonent, |
have to go through my notes here. In 1972, and |
can bring up the docunent if you need it, but
you'll recall that you responded to an inquiry
from M. Caldwell and you gave him the diagnosis
for M. Ml gaard that confirmed a severe

behavi oural disorder and the sociopathic

di agnosi s. You were aware, were you not, when you
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did that letter to him that he was going to
convey that information that he was obtaining from
you to the National Parole Board?

Yes.

You were aware that M. Caldwell had an apparently
genui ne and honest, deep-seated belief that David
M | gaard was guilty of this crime?

| certainly was.

And you were aware that he had a deep-seated and
apparently honest belief that he could, given the
psychol ogical information as he saw it in your
file, that he could re-offend if he didn't get
proper treatment within the institution?

Not in my personal file.

No, no, but in terms of your discussions with him,
you were aware of the reason why he was making, or
getting this information to make representations
to the National Parole Board on this issue and
about this person?

Well, | think it was based on the evidence brought
from other centres of a long history of offences,
and also his behaviour in the Yorkton Psychiatric
Centre.

As well as the other centres that you got the

information fromthat he reviewed in your office?
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Yes, yes.

But it was based on information that he canme to

| earn through prosecuting him and through the file
t hat you were able to gather in respect of his
past history?

| assume so.

Yes. M . Caldwell made the observation in one of
his letters to the parole board that it was very
unusual to find such a well-documented history on
an individual from such a young age of behavioura
problems dating to kindergarten, and you passed
comment on that today. Was he right, that it was
unusual to find that well documented a history on
a young person back in 1969?

Oh, two things, to find docunmented history from
any organizations in '69 would be unusual .

Uh- huh.

To find this length of a history of this sort of
behavi our which affected the home, the school and
the community, starting at age five, in ny
experience -- and that's all |1'm saying, | don't
know of M. Caldwell's experience -- but ny
experience was it was unusual, and |I think I said
that earlier today.

Okay. And would it be the kind of information,
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bei ng so unusual even in your experience, that

m ght have col oured your discussions with M.
Caldwell as to the significance that it m ght have
in assessing David M| gaard's future behavi our?
Um, |et's go back a bit.

Okay.

These documents were up until the time he was 14
or 15. The current DSM IV indicates that you
can't make this diagnosis until 18.

Ri ght .

Symptoms should be there before 15, but that
doesn't mean there can't be change. Some people
do change. A lot don't.

Uh- huh.

But, you know, you don't put the final diagnosis
until they are 18. Now, when we saw him this is
well before DSM IV and we were making the

di agnosis well before 18. | don't know M.

Cal dwel | ' s understandi ng of the records, | don't

know | awyers' understandi ng of medical records or

psychiatric records, but | know ny understanding,
and that's what | can speak for.
Okay. | " m going to bring up 006845 if | can,

which is your June 5th letter, before | ask you

this next question. Just bring out the second
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paragraph. Was there a particular reason or any

reason in corresponding to M. Caldwell in respect

of your telephone discussions that you expressed

the view that, and |I'Il paraphrase here, this

isn't

your | anguage, that he should encourage or

suggest to the parole authorities that they should

| ook

at the past records if they were interested

in following up on the case, did you consider

t hose records to be an inmportant tool for parole

authorities to have in their possession?

Yes,
Eric
Ri ght

That

in much the same way as | referred this to
Mal | i ng.

you have to have the whole story, not just a

slice.

Okay.
t hat

in hi

And the subsequent correspondence i ndicates
M. Caldwell did in fact do as you suggested

s letter to the parole board in '72 and '74,

he suggested they should get the records and then

he followed up with you and you suggested that the

authorities should get an authorization and go

directly to source to get the reports, but did you

conti
t hat

t hat

nue to share with M. Caldwell your belief
t hese records m ght be of sonme inportance or

t hey should be considered in assessing David
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M |l gaard within the parole prison system?

| thought, and still do today, that they would be
essenti al .

OCkay. So when he was conveying that information
to the parole board, he was conveying information
based on discussions with you and you as the
forensic psychiatrist were of the belief that

t hese records were essential ?

| don't know if he based his report on discussions
with nme or what he based it on, but | would say

t hat was what | was hopi ng. | wanted to get out
of the conduit here, | was getting tired of people
goi ng through other agencies through nme. | was by
this time department head, | had a lot in ny hands
ot her than going over old cases from which |
abandoned years before, so | was hoping this would
t ake place between the National Parole Board and

t hese ot her agencies as comuni cation shoul d.

But -- and | appreciate that, and | know that in
1977 you did that. My only point in my question
to you though is you shared the view, or you
encouraged -- and maybe encouraged is the wrong
word, you supported M. Caldwell in the belief
that this information should be accessed by the

parol e service?
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Yes.

So he wasn't just going off half-cocked, there was
a forensic opinion that he had access that said

t hese records could be inportant?

Yes.

Ckay. Now, sir, in the -- and |I'm going to bring
up now if | could 006838. Oh. Could | bring up

t he page after that, please? No.

M. Comm ssioner, if you could just bear with me,

| have a copy of something that's in the binder --
oh, there it is. Thank you. If | could bring out
this little tel ephone message pad for you, and

M. Hardy has referred you to that, and this is in
reference to a discussion that M. Caldwell had
with you in 1974 -- September, 1974, where he
docunented that there should be a signed rel ease
from M. Mlgaard to get the institutional reports
t hat you had obtained on himfrom his past, you
see the text of that. What M. Caldwell appears
to have documented is that you should write him or
someone should wite him M. Caldwell or somebody
should write himwi th a signed release from

M|l gaard to release all and any info McDonal d

m ght have pertinent to his psychiatric history,

and this is information that M. Caldwell recorded
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in 1974 after an apparent tel ephone discussion
with you, which is basically repeating what you
put in your letter in '"72 you will agree. Now,

you i ndicated that you don't think you said the

| ast part, '"if not - board m ght consider he's not
rehabilitated,' and I'"'minterested in that
sentence only in the context of earlier evidence.

You said you do or did work for the National
Parol e Board as part of your practice?

As a consultant, yes.

Yes. Wuld it be fair, as a consultant, for you,

or to say to you that the parole board would in
fact consider someone's refusal to rel ease thei
full psychiatric history as perhaps an indicati
of less than full interest at rehabilitation?

| woul d have no opinion on that.

Okay. So in your experience with the parole

r

on

board, you don't know whether or not that in fact

woul d be the case?

| don't think that issue ever was raised in any
the cases | was involved in.

If you were doing a psychiatric assessnment for

parol e board on anybody, let's put M. M gaard
aside, would you want to have the full psychi at
hi story?
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Sur e.

And if that individual refused to give you an

aut hori zation to get his full psychiatric history,
woul d that inpact your assessment in terms of his
rehabilitation, treatment, public risk in future?
Unl ess there were ways of getting information

ot her than through his perm ssion.

Or good reasons why he wouldn't give it to you?
Yeah, right.

But certainly it would be a factor that would go
into weighing risk assessnment for parole purposes
wouldn't it?

Well, | guess so.

Okay.

But how much wei ght you would give it is the

i ssue.

Ckay. |*"m finished with that docunent, thank you.
Now, Dr. McDonald, just a final couple of

guesti ons. During the course of your dealings
with M. Caldwell, and we've touched on that

t hrough ' 69 when David M | gaard was arrested

t hrough to 1972 when he talked to you about
sending information to the parole board, '74 when
he tal ked to you again about the parole board, and

1977, would it be fair to say that you, you knew
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and continued to know that he held the belief that
M. MIlgaard was guilty of the murder of Gail
MIller?

Oh, yes.

Did you at any point in time in your capacity, and
| "' m not suggesting that you should have, but for
the record did you at any point in time in your
dealings with M. Caldwell attenmpt to suggest to
hi m t hat he was wrong, that he m ght be wrong or
to dissuade himfrom his view of the case?

No.

OCkay. So in all the dealings you had with him
you responded to his inquiries with the
under st andi ng that he believed this young man was
guilty of the murder of Gail MIller?

Yes.

MS. KNOX: Thank you.

BY MR. WOLCH:

Dr. McDonald, I'm Hersh Wolch and |'m Davi d
M | gaard's | awyer. | only have a few questions
for you I think.

During your testinony, you quite
correctly referred to having met with M.
M | gaard, but really you were meeting with a young

kid, weren't you, as opposed to M. M| gaard?
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Under the law it was M. Ml gaard.

But to you it was really a kid, | nean, a
16-year-old boy?

Well, there are a |lot of 18-year-olds that are
ki ds.

Okay. But to you he was a young boy?

A young man.

Young man. And as | understand it, the purpose
was to determne fitness; is that correct?

Uh- huh.

Now, that's very different than determ ning

whet her a person has a defence of not guilty by
reason of insanity?

Yes, indeed, they are two separate issues.

Very different. Now, what does fitness entail ?
The ability to think about matters, to have
judgnments based on facts, to measure your words,
conpet ence.

Yes. | always thought that it was defined
primarily as the ability to instruct counsel, that
if you can instruct counsel as to --

One of my coll eagues who was a judge said the

i mportant thing was recognize which | awyer nust be
pai d.

That's a | ot of magazine subscriptions.
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Yes.

In any event, though, it is --

To instruct counsel, yes.

Yes. Now, what bases was there to believe that
M. Ml gaard, or David, m ght not have been able
to instruct counsel, what objective criteria were
there that would warrant your |ooking into hinm?
Well, | had no criteria. The request was to see
if there were criteria to warrant recommendi ng

t hat he wasn't competent or he was conpetent.

Was there any suggestion that M. Tallis was
having any difficulty or expressed any difficulty
or any lawyer said |I'm having difficulty taking
instructions?

| had no contact with M. Tallis.

Wasn't there an inherent risk that this young man
woul d conme in front of you and could make a
damagi ng adm ssion and could prejudice any defence
he m ght have?

Yes.

Did you express to M. Caldwell any concern that

| ook, what if he says something, am | going to be
a witness, am | going to be --

Because when we start out | warned him that what

he says may appear later on in Court, warn him
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that he has to be careful, which is a standard
warning in all these cases, or nmy standard
war ni ng.

But no --

This is not a doctor/patient relationship.

Okay. So are you telling himthere's no
confidentiality?

Essentially, yes. There is restricted
confidentiality, that is, you don't go tel
everybody, but it may be transmtted to the --

So you would say to him, | ook, what you tell ne
could be used agai nst you?

It may, maybe, yes, words to that effect. | don't
remenber the words.

Woul dn't it be better for you to have an open

di al ogue with himin order to make an assessnent?
Li ke what ?

Well, if you could say to the patient, |ook, it's
bet ween you and me, you can reveal whatever you
want, |'m not going to repeat it, wouldn't that be
a better way of getting to determ ne the nmental
state of the person?

| regard a twofold thing, to also, if there's any
evidence of mental illness, then to pursue further

to see whether he was legally able to be
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responsi ble for his actions.

Okay, but that's prem sed on his saying to you I
did it?

Not necessarily.

Well, how could you determ ne whether he's
responsi ble for actions if you don't know if the
actions occurred?

Well, you can find out his mental state, it really
comes down to doing that, finding his cognition,
his ability to think, his ability to reason, you
find out if he's subject to nood swi ngs, his
innate intelligence, all of these things.

But you had no difficulty talking to him he was
co-operative?

No, | had no difficulty at all.

He understood your questions?

Yes, he did.

He answered them appropriately?

He did.

It strikes me that it m ght take you five or 10
m nutes to realize that he can talk to his |awyer
and instruct his lawyer and | don't know why you
have to go further than that.

Because | m ght run up against a man |like you in

Court .
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Yeah.

| would want to have enough information to answer
your many different approaches to the sane

gquesti on.

Okay, but we're talking here about fitness, not
about the defence.

M ne?

Not your fitness, David's fitness.

Yes, that's right.

Okay.

This may satisfy you as a | awyer, but there are
other |awyers it wouldn't satisfy, they would want
to have nore information.

No, |I'm just wondering about why any |awyer would
even ever consent to his client going to see you
when anyt hing he says could be used in Court |ater
on.

You should ask your coll eagues. | wondered that

t 00.

Okay. And David signed docunents saying you can
get nmedical, you can get previous history forms
and background and things |ike that?

Yes, he did.

Did you explain to himas to who m ght have access

to those reports?
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No, | did not. It was for ny purpose.
Well, is that correct, sir, for your purposes

or --
For my purpose to arrive at a conclusion, and then
if this would be taken into Court, then of course
you and the Crown would have the obligation I
think to find on what | based ny conclusion, and
it would be based on nore than this one slice of
behavi our.

Oh, | appreciate that, but what |'mgetting at is
we' ve heard several times that you all owed M.

Cal dwel | access to those records and |I'm wonderi ng
on what basis you did that and why you did that.
Well, when | was getting this information | was
really, in a sense, acting as an agent for the

Cr own.

So you saw yourself as a Crown agent?

Yes, because if you requested ne to do this job, |
woul d have been your agent.

Had M. --

"' m not independent when I'm going into these

t hi ngs, sonmebody has requested, and |I'm
accountable to them for my assessnment.

But David woul dn't know that you were a Crown

agent, you didn't say |I'm here for the Crown;
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woul d that be fair?

| can't remenber exactly the words --

Okay.

-- again.

But you certainly didn't tell himthat you would
share his history with the Crown?

|'"m sure not. Well, | inmplied that this may
occur, may crop up in the Court, so it's not

wi t hout consequences.

Had M. Tallis said | ook, Doctor, | want to see
all those reports, will you give ne a copy, what
woul d you have said?

Fi ne.

So you would have showed it to himtoo?

Sure.

But you didn't bring it to his attention that you
had t hem?

| wasn't in touch with M. Tallis.

Okay.

He didn't call ne.

Doctor, |I'm not being critical, I'mtrying to get
the facts.

| know.

But you didn't bring it to his attention?

Nor did he bring to ny attention that he didn't
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want -- it works two ways.
Okay. It's hypothetical, but had the police cone

to you and said I want to see those records, would
you have turned them over?

No.

Now, you indicated the records you got showed
David to be, | think your words, a troubl e-maker,
he seemed to be running away all the time, that
kind of stuff?

Yeah.

Okay.

These were records that we obtained fromthese

ot her sources.

Ri ght . Now, | think we're all aware of the fact
that virtually every school in the country there
are quite a few trouble-makers. Wuld you agree
with that?

Oh, of course. Every bl ock.

On every block, yeah. You know, | picked up the
paper yesterday, they are fighting in schools with
mace or whatever else.

Well, you come from W nni peg, you know what's
happeni ng there.

That was W nni peg's paper.

That's right.
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Broke into ny old school and maced the kids, that
was yesterday.

The police, the teachers --

No, another school.

Anot her school .

| mean, if you've got a history of all those kids,
every one of them would have a history now of
maci ng and fighting and God knows what ?

Danny O Mack against St. John's?

Cal vi n.

Oh, even worse.

That's right. So you've got kids in trouble al
the time really, lots of them?

Yeah.

And | ots of them have violence, they are fighting
in the school yards, they are pulling out knives,
who knows what, | mean, you must conme across that
quite a bit in assessing young people in your
career. It's not surprising?

Oh, at this -- you have got to be kidding, it's an
entirely different world than it was in '69,
entirely different.

What |'m getting at is that it seenms to be focused
on the fact that there's |lots of material on

David, but isn't what's nmore inportant the content
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of the material?
In ternms of --
Of the importance of the material, it's the

content --

You mean that's significant?

Yeah. Isn't that true?
Well, material significance has to be seen in the
broader context. You are not just taking into

account one elopement from home, a |lot of kids run
away from home, but repeated, if repeated
break-ins, it's a pattern.

There's a big difference between a kid who runs
away from home and is a smart aleck in school to a
kid who is stabbing classmtes and running a gang,
there's quite a difference?

Yes, there is.

Okay. Did you make any effort or was it brought
to your attention what David was doing just prior
to his arrest in terms of work?

No.

For exanmple, would it have been inportant to even
know that he was gainfully employed and wor ki ng
with several individuals who would speak rather

hi ghly of himat the time?

And doi ng what ?
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Sel ling magazi ne subscriptions for Macl ean's.
It's a job that a nunber of fanous people had in
t hose days starting off.

And it's a job that a |lot of infamus people had
as wel | .

Pardon me?

And a job that a lot of infamus people did.

Oh yes.

| ve come across people who got into this and it
was a scam

Well, | can name you a senator and a
multi-billionaire who did it, but --

Well one would be questionabl e.

Touché. But my point is that had you | earned he
was gainfully enployed, and we have had a couple
of witnesses here who have told us about it, very
decent people who would speak well of him at that
time; would that not be information you would want
to have?

It would be helpful. Any information was hel pful.
Okay.

Yeah.

But you never had that information?

| didn't have that information. | suppose, if |

had carried on the interviews, it m ght have conme
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up.

And | take it, with the benefit of hindsight, you
could see, now, how particularly difficult
interviews with yourself and other psychiatrists
woul d be when the interviewer is perceived to
believe that the interviewee is guilty of rape and
murder? It's very difficult to be interviewed
when the person seens to believe you are guilty?
But | didn't believe that he was guilty of rape or
murder, | knew nothing about it.

Okay. But you knew he was charged with this?

Yes, | knew he was charged.
And - -
That's a difference, | understand.

And it's a huge difference. But it's pretty
difficult, is it not, to cast that totally aside?
In terms of determ ning conpetence, no, that's not
difficult.

No, but conpetence you are correct, that | mean
he's conpetent ?

Yes.

But in terms of determ ning his make-up or
anyt hi ng about him?

Well the information we got in the past, of

course, is -- far antedated this alleged event --
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Ri ght .

-- where -- that's why it was past history. Age 5
had nothing to do with that.

Well you've got the past history, then you've got
a gap, a recent gap the last year or two before he
saw you?

Sure, yes.

But what | am saying is | just don't know how, as
a psychiatrist, you can just cast aside the fact

t hat a nunber of people are saying he's guilty of
a vicious rape and a nurder in assessing him?

| hadn't had the opinions of people saying he was
guilty of vicious. When | went in to see himthat
night | knew he had been apprehended, that he was
suspected, but | didn't know that he was guilty of
that. And | tend to block out what the police
tell me, and in fact they didn't tell nme nuch, all
they asked me at this tinme was about whether they
could sit in the interview room w th ne.

Well you, as a psychiatrist have you seen people
who have been convicted of that kind of crime,
have you tal ked to?

o killing?

Yes?

Yes.
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And | take it the conviction affects how you deal
with that person or what you believe; would it
not ?

Well I -- 1 -- I"msure it's part of your

knowl edge bank on the person, yes.

Yeah. And in the prison system you would have
interviewed murderers | take it?

| ndeed.

And can you imagi ne how difficult it m ght be for
a person who's innocent to be interviewed by a
psychi atri st who believes they are guilty?

Oh yes.

It would be a horrible thing to go through; would

it not?

| i magi ne.

Just one last thing, this, | just want to deal
briefly with the "stab in the dark' coment. Now
t hat comment, | take it, could or should be

retrievable fromreally three written sources;
that is your file; the file, the originating file
from whomever sent it to you; and the penitentiary
services who would have received it fromthe
originator in getting David's background. Those
are three reasonable places to | ook --

Yes, yes.
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-- for that written comment; correct?

Ri ght .

Now as far as we know it hasn't been found in any
one of those sources, and that's reasonably

remar kabl e, woul d you agree?

| agree.

Is it not possible that the follow ng scenario is
what actually happened -- and |I'm not attributing
any ill motive to anybody -- but is it not

possi ble that in your conversations with M.

Cal dwel | way, way back, the question was posed to
you "doctor, is there anything to indicate that
Davi d woul d, would be violent or m ght be
violent", and that you would have replied in black
humour "that would be a stab in the dark", and
that with the passage of time, with the passage of
time --

May | stop this? No.

11 finish the question.

Okay.

-- with the passage of time that became a menory
of having been in a report; is that not a possible
scenario? You nmentioned the sense of humour, |

t hi nk you volunteered that, that it was a joking

comment between two professionals that, as years
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go by --

Is this, in effect, a repressed nenory is what you
are suggesting?

Well, it's nore realistic than some |'ve heard.
' m saying not a repressed nenory, but that as
time goes by you remenbered that conmment, but it
didn't conme from a report, because first of al
you say it's an inappropriate conment, there is no
bases for it, in other words even if it's

i nappropriate there should be a history giving
rise to it; and the three sources that would have
it in witing, none of them have it?

| can't explain the |ast. | remember reading it,
| remenber it literally jumping off the page at
me, and when Caldwell, M. Caldwell asked ne "had
the reports arrived" | nmentioned this to him and
| think he saw it again for himself when he came
to nmy office to |l ook at the reports.

But you can't explain --

| can't.

-- the remarkable fact that three sources don't
have it?

No, | can't explain it.

Those are all ny questions, M. Comm ssioner.

MR. HARDY: | have no questions on
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re-exam nation, M. Comm ssioner, although there
was the issue of a publication ban, potentially,
with respect to those additional materials. I

don't know if the parties have any subm ssions on

that but | did want to raise it before we
concl ude.
MR. WOLCH: | would prefer to keep the ban.

MR. HARDY: M. Wl ch has indicated a
preference to keep the ban, it's simlar to the
materials that we had the ban in relation to
bef ore?

COMM SSI ONER MacCALLUM: Well, | don't
think the existing ban covered the materials that
you are --

MR. HARDY: No, | -- correct.

COWM SSI ONER Mac CALLUM: But it shoul d. So
if you have the nunbers to announce, for the sake
of the record, it would be --

MR. HARDY: | can announce them  The
nunbers are page 332960 of docunment 332946 - -
actually, let me back up, | don't think that's
probably the right way to do it, I'll just say
the doc. |Ds; 332946, 171899, 027690, 171899 --
l'm that's a repeat -- 171919, 027697, 332968,

332969, 032347.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. lan McDonald
by Mr. Wolch
Vol 104 - Tuesday, December 6th, 2006

Page 21139

COWMM SSI ONER MacCALLUM: Thank you. There
wi Il be a publication ban for each of those
document s.

MR. HARDY: Thank you, M. Comm ssioner.

COMM SSI ONER MacCALLUM: That's it? Thank
you very much, Dr. MDonal d, you are excused.
Thank you.

MR. HARDY: That is our |ast witness for
t he day.

COWMM SSI ONER MacCALLUM:  Okay.

(Adj ourned at 3:45 p.m)
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