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Transcri pt of Proceedings

(Reconvened at 9:18 a.m)

COWM SSI ONER Mac CALLUM: Good nor ni ng.

ALL COUNSEL: Mor ni ng.

COWM SSI ONER Mac CALLUM: M. Wlch, |
understand that Comm ssion Counsel and you have
reached an accommodation relative to ny order of
Oct ober the 25th. The substance of that
arrangenent will appear at the conclusion of ny
remar ks but, for the benefit of present conpany,
| will offer the follow ng background.

On Oct ober the 24th, David
M | gaard appeared on television stating
unequi vocally that he would not appear as a
witness at the Inquiry and that the Comm ssion,
in effect, would be discredited in the public eye
shoul d we subpoena him | watched a broadcast of
his remarks in which he appeared to speak with
confidence and with full command of his
faculties.

On October the 25th | told his
counsel, M. Wlch, that | found such an attitude
of defiance by a party with standing to be
unacceptable. W thout repeating my reasons in

full, et me just say that demandi ng and
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receiving a public inquiry and then refusing to
be a part of it, even as a witness, is in ny view
an abuse of the privileges of standing. I
proposed suspensi on of standing and funding until
M. Ml gaard appeared as a witness with |eave to
apply for reinstatement should he give a suitable
undertaking to appear. M. Wbl ch expressed
concern about fitness and could not tell me if
his client would appear. | allowed hima week to
get instructions. He asked for two and | gave
hi m two.

He now proffers an opinion by a
clinical psychologist that calls into question
his client's psychol ogical health. The fitness
of this witness to testify and the rel ated
guestion of the scope of exam nation are issues
which we can and will deal with in good tinme, but
they did not even arise before this w tness
publicly announced his refusal to come and be
exam ned, and effectively dared the Conmm ssion to
do anyt hing about it.

Unl ess and until M. Ml gaard
changes his attitude he does not deserve
st andi ng. If he wants to apply to be excused

fromtestifying on psychol ogical grounds, let him
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do so in a respectful and procedurally
appropriate manner, through counsel and with
evi dence.

| think it is fair to say that
most counsel have conducted their exam nations,
to date over some 19,000 pages of transcript, on
the basis that David M| gaard would testify.
That has been nmy assunpti on. Had | known he
woul d not testify | m ght have restricted the
scope of cross-exam nation of some wtnesses
whose counsel legitimtely expected himto
respond to accusations being |eveled at their
clients.

It is not too late, even if M.
M | gaard does not testify, to remedy the
unfairness visited upon parties who counted upon
hi m gi ving evidence under oath. | can sinmply
di scount or ignore suggestions or accusations
made to them which called for evidence only M.
M | gaard could give. But if his standing is
continued in the face of his refusal to testify,
how am | to deal with objections to accusations
which call for a response from M. M| gaard. |t
could be managed on an ad hoc basis, dealing with

each objection as it arises, with, | am sure,
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some disruption to the flow of evidence. | t
could be managed by denying to counsel for David
M | gaard and Joyce Ml gaard the right to
cross-examne certain witnesses at all.

| include Joyce M| gaard's
counsel because they have insisted upon
guestioning witnesses on matters which engage the
son's interest as opposed to the nother's,
apparently seeing no distinction.

There has been a change in
circumstances since October the 25th in that
M . Wbl ch has now sone evidence in support of an
application for his client to be excused from
testifying. Prima facie, it is evidence of
sufficient gravity that it merits formal
consi der ati on. To allow for that, | am prepared
to grant a further extension to permt M. WlIch
to show cause why his client should be all owed
conti nued standi ng and should be excused from
testifying. Comm ssion Counsel and M. Wblch
have arranged a meeting with M. Ml gaard on the
19t h of Novenber.

As a condition of an extension
bei ng granted:

(1) The neeting nmust take place on November
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19t h, or sooner, with David M| gaard to
be interviewed as a prospective w tness;
(2) M. Wlch will file a notice of motion

with the Comm ssion returnable on a date

satisfactory to Comm ssi on Counsel

together with affidavits in support

his application for David M| gaard to be

excused fromtestifying on medical

psychol ogi cal grounds;

(3) M. MIlgaard will undertake to abide by

the Comm ssioner's ruling on the above

moti on. If he is found to be fit

will testify or lose his standing;

(4) The hearing of evidence will proceed as

schedul ed. Until the motion is decided,

the scope of cross-exam nation by

counsel for David M| gaard and counsel

or

he

for Joyce Ml gaard may be restricted

upon application by other parties

ot her counsel for parties with standing.

| understand that a short adjournment is

or

requested before we return to the hearing of

evi dence.
(Adj ourned at 9:25 a.m)

(Reconvened at 9:43 a.m)
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THOMAS DAVI D ROBERTS CALDWELL, continued:

BY MS. KNOX:

Thank you, M. Comm ssioner. M. Tallis -- sorry,

| ooking at nmy wrong notes -- M. Caldwell,

yest erday when we concluded | had asked you some

guesti ons about the suggestion put to you by

M . Lockyer that you are -- have either conveni ent

menmory or that you are being dishonest in your

recoll ection about whether you saw the scri pt

document back in 1969-'70. And we went through

t he other opportunities that others would have had

to see it in your file had it been on your fil

€,

as he suggests, contrary to your evidence. And in

asking you those questions | referenced with you

the fact that at a point in time during either

Supreme Court of Canada reference or the Secti

t he

on

690 review, |like 1991-'92, you had to go to Regina

to |l ook at your file. And just for clarification,
there was a reference to it being in storage in
Regi na, which is the centre for governnment
storage, but it is correct, is it not, that that
file never went into any storage outside the

prem ses of the Crown attorney's office until the

| ate '80s/early '90s here in Saskatoon, and it

went directly from the Saskatoon prosecutions
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a sub-office, if I may use that phrase, that they
used for this as a special project in the basenent
of the courthouse rather than at their regul ar
offices in the tower that they worked in?

That's correct, Ms. Knox, it was never in storage.
| noticed that term nol ogy nyself. It was being
used by the two Regina Crown prosecutors in
preparation for the Supreme Court matter you just
mentioned and their sort of on-site office, if you
will, in the basement of the Regina courthouse was
where it was.

And the only significance of the courthouse being
that there was an office belonging to the Crown
prosecutors there and not that it had any formal
need to be in the courthouse when you went back to
| ook at it?

Not at all, ma'am

Ckay. Now, sir, |'m now going to such touch on
some areas that were raised with you in
cross-exam nation by M. Lockyer in particular,
and to sone extent by M. Wl ch, about disclosure
and the suggestions in the public that you

wi t hheld information from the defence which would

have been hel pful in the -- in prep -- preparing
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for the charges against M. Mlgaard. Wuld it be
fair to summarize that what you have said is that
you gave disclosure in accordance with the
standards of the day as you understood thent?
Yeah, that's certainly the case, nma'am
And that being, as | suggested to you yesterday,
the standards of 19697
That's right, | did that within what were the
prevailing standards of that date.
Yeah. And through the evolution of time, not just
in this file, with the know edge you have, you've
indicated | think quite fairly in your evidence
that had it you to do it over again know ng as
much now, or much nmore now than you did then, you
woul d have given other things, in fact this day
the whole file would be given to defence counsel ?
As | understand the | aw today, that latter
statement would be correct. The previous
statement you' ve made, | would give it, of course
with the underlying need that | had to have it
before I could give it.
Of course. And --

COWM SSI ONER Mac CALLUM: " m sorry, the
entire police file would be given?

MS. KNOX: As he had it, deemed to be
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rel evant, and | believe under the requirenments of
Stinchcombe that was basically the paranmeter,
much more material than was required in 1990 --
1969, police officers' notebooks, any reports

t hat may have rel evant, whether incul patory,
excul patory, if we |look at the | anguage of
Justice Sopinka as M. Elson referred to it in

yesterday's proceedi ng.

BY MS. KNOX:

And M. Caldwell, given that you continued in
practice in 19 -- only until 1987, so you were
pre-Stinchcombe, would it be fair to say that even
as between 1969 and 1987, when you l|left the office
as an active lead practicing Crown prosecutor,

that there was increasing |latitude in what was
provided to counsel, that as a conmmunity of
prosecutors, defence counsels and courts, we went
t hrough an evol ution, the evolution not being
compl etely successful because, of course, we had
to have the stern direction from M. Justice
Sopinka in Stinchconbe in November, | believe, of
'92 that said "this is what you nust give"?

' msure, Ms. Knox, that what you said is correct
in that, as that period of tinme went on, | would

think there would be more latitude or -- in terns
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of the Crown supplying classes of material to the
defence by, | think by general approval of both
Crown and defence counsel, as | recall at the
time.

Ckay. Now |I'm not gonna go through every
reference that was made to the things that you
actually gave or that you didn't give by

M . Lockyer, M. Hodson, and by M. Wblch, but
there is a nunber of letters on your file that
reference actual hard copies of statements that

you were giving to M. Tallis; you recall --

-- those letters?

| do.

Okay. And those letters went between June 10th,
when he first contacted you, right up until
January during the course of the trial, in fact,
as Mel nyk, Lapchuk and the Ute Frank statements
became avail abl e?

That is ny recollection, ma' am

Okay. Now, sir, it was suggested by M. Wbl ch
that, as we | ook at those letters, some of that
di scl osure came very late to M. Tallis. And |
want to ask you, again, to take your m nd back to

1969 and ask whether it was a practice or a --
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used within your office that, on occasion, defence
counsel were given access to statements of

wi t nesses and/or clients but not necessarily

al ways giving copies of themright out the gate?

| would think that's right. And that, | would
strongly believe that the statement which did go
out of my office virtually during or imediately
before the prelimnary hearing, the way that

| etter was worded | would strongly suspect that
M. Tallis had seen and/or read the document, Ms.
Knox, in nmy office before that because it
certainly was a | ate-bloom ng, you know, letter
with -- clearly |I didn't have a lot of time to
disclose it before | did. That would be my sort
of best estimate of --

But to your best nmenory, going back to the
practices in 1965 when you cane through to

1969- 1970 and forward, was it a practice that
defence counsel could in fact conme to your office,
i ndeed on occasion were invited to your office, to
come | ook at the files?

Yeah, absolutely.

Now, having said that, there m ght well be things
t hat you could not always give them you m ght not

necessarily always open up the whole file, but
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certainly the mere fact that documents years | ater
referenced statements being delivered on a certain
date does not mean that that was the first contact
with or the first access counsel had to the file?
No, it did not nmean that, ma'am and M. Tallis
woul d be an exanple of someone, of course, who
woul d be welcome in that sense in our office.

M. Caldwell, there was a practice by some crowns
that | worked with where they had a sort of an
informal rule that you could | ook at the
statement, but a copy wouldn't be given until

after the witness testified, and thereafter a copy
woul d be given; was that practice used in
Saskatoon at all to your menory?

| don't recall that dividing line, | -- my menory
woul d be that the, if the statement was going to
be given it would be essentially as soon as |
could mechanically do it in the sense of having it
and copying it, getting it to the other person.

Ckay. M. Wlch, and I think fairly, said to you

at one point |ast week that statements -- there is
a letter from you August 21st | think, or -- and I
can bring it up if you need it -- but it's a

| etter in August saying "here are the statenment of

certain key witnesses", and it was right as the
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prelimnary inquiry was about to start or had just
started; do you remember those questions?

Yeah. That's the one | was trying to refer to,
Ms. Knox, a noment ago, and | do recall it.

Okay. And those were statements of key witnesses?
Absol utely.

In fact, if | could just have a noment, |I'IlI| tel
you. Yes, it's a letter of August 15th, the
document nunber is 007042, you sent the statements
of Al bert Cadrain, Ron WIlson, both his three sort
of statements, and Nichol John. And it was
suggested to you that that's, "eh, that's cutting
it pretty close in time to get ready for a
prelimnary inquiry, a prelimnary inquiry is
pretty important”; do you recall those questions?
| do recall them m'am

And, sir, |I've taken the time to go through and

| ook at the schedule, and at various points in
times we've brought up the dates that the
prelimnary inquiry was held, and there was an
initial session set for August 18th, then through
the course of your file jacket it records that
there were a number of starts, adjournments, and
then it would continue on a |ater date. In fact

your file jacket -- that | can't read the Bates
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number on -- but certainly indicated that there
was a sitting on March 18 -- sorry -- Monday,

August 18th, it then adjourned to Thursday the
21st, went a bit on Friday the 22nd, adjourned
then until Wednesday the 27th, went on Thursday
the 28th, adjourned then until Thursday, Septenber
4t h, went on September 4th and 5th, adjourned to
the 10th of September, and concluded, as the
record will show, with subm ssions on the 11th of
September; do you renmenmber that as being generally
t he chronol ogy?

' m sure that's right, m' am

As M. Lockyer said to you, "trust me, |'mreading
fromthe record", even though |I can't give the
number .

Very good.

Sir, with particular reference to the particular
wi tnesses referred to in that statenment where you,
or that letter where you sent the statements on
August 15th to M. --

M. Tallis.

-- M. Tallis -- thank you -- a review of the
transcript of the prelimnary inquiry indicates
that, of those key witnesses, they weren't in fact

on the stand early in the Inquiry. Duri ng that
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first week, the 18th, 19th, 20th, the only sitting
days were the 21st and 22nd, and those

witnesses -- and there is a list of them who
testified -- were peripheral, but key witnesses,
in fact Ronald W1l son testified on the 27th of
August, so 12 days after your letter, his evidence
continued the morning of the 28th, the Thursday;

Al bert Cadrain testified the afternoon or |ate

mor ni ng/ afternoon of the 28th if the record is
correct, so that again would be 13 days after the
statement was provided to M. Tallis; and Nichol
John testified not until September 4th?

Yes, |'m sure those dates are correct, M. Knox,
and were not, you know, instantly after the

transm ssion of the statenments, which is, you

know, a relief in a sense. | ' m sure that the
defence counsel, as | said, |I'm sure was aware of
the contents, if you will, of the statements at an

earlier tinme.

Okay. And, sir, can you think of any
circumstance, knowing M. Tallis as both defence
counsel and Crown, that he would have proceeded to
and concluded a prelimnary inquiry on a charge of
non-capital murder wi thout know ng what his client

had said, given that he had given two statenments
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on the 3rd of March of 1969 and the 18th of April,
19697

No, |I'"m sure he wouldn't have. And it would have,
of course, been open to him if there was a short

i nterval before testinmony, to approach ne about
changing the order of the wi tnesses. W could
have put some of these, you know, clearly

i mportant ones, further down, if that assisted.
And in fact, M. Caldwell, documentation in your
file suggests, does it not, that a number of these
adj ournments were at the request of M. Tallis?
You've made a notation 'Cal N/ A at various points
in time or --

That --

--or '"C/T, not -- "N/A" at various points in
times, so there were some accomodati on of his
schedul e during the course of the prelimnary
inquiry?

That's correct. | was essentially avail able for
any of the dates, and M. Tallis clearly ran into
unforseen or difficult to change ot her

comm tments, and we -- we accommodated that, M.
Knox, as | recall.

And included are, as a source for the dates of the

vari ous witness' testinmony, included in the
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mat eri als that you found when you went back to
your file in 1989-1990 was a, you'll agree with
me, a large, brown, expandable folder that was
referred to in sone places by you as fol der nunber
7 but in fact it was your, the Crown copy of the
original transcript, or -- of the prelimnary
inquiry from which these dates can be ascertained?
' m sure that's correct, ma' am

M. Comm ssioner, this is a calendar | have
prepared with some assistance fromny staff, |
have shown it to M. Hodson and to M. Wbl ch
yesterday in passing, | -- if anybody would wi sh a
copy of it, it certainly can be made avail abl e. I
had nmy staff retrieve the calendar for 1969, for
the months of July, August, Septenber -- yes,
September -- so that the key nonths are there, and

certainly if anybody wi shes to have a copy of it

COWMM SSI ONER MacCALLUM:  We'll put it on
CaseVault; should it go on CaseVault?

MR. HODSON: Yes.

MS. KNOX: Certainly, it can. It lists the
dates that various witnesses appeared and gave
their testinmony at the prelimnary inquiry, and

subject to ny best efforts it should be accurate,
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but it can be cross-referenced with the
transcript fromthe prelimnary inquiry.

BY MS. KNOX:

Now, sir, it was suggested to you by M.
Lockyer -- and I"'mreferring to the transcript at
page 17744 and forward -- but you responded in

respect to some questions he was making or some
suggesti ons he was making to you about the
problems with the disclosure that you gave in 1969
by saying that the Supreme Court of Canada were
satisfied that that disclosure was in accordance
with standards of the day; do you recall that?
Yes, | am -- expect | said that.

Now, sir, the questioning then went on at sone

l ength with respect to various statements that you
forwarded to Eugene W Illians in October 1989 when
you first reviewed the file, and those were the
statements of women who had nmade all egations of
assaul t, sexual assault, indecent assaults,

what ever the | anguage of the day was appropriate
for the charging sections, but you recall him
asking you about statements of (V11) (V11)

(V11)--, which for reference is at doc. |ID nunber
006400 is one version of it; remenmber him asking

you about that one?
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Yes.

(V9) (V9)----, docunent reference 006402?
Yes.

(vV4d)---- (V4)---, docunent reference 0064047
Yes.

(Ve)--- (V6)-, docunment reference 332265?

Yes.

And there was anot her statenment that you sent on a

(V13)- (V13)--, that | don't have a copy readily

in front of me, but -- and he queried or suggested

he didn't know whether or not these statenents
were before the Supreme Court of Canada --
Okay.

-- when they made the pronouncement in their

deci sion that disclosure had been in accordance

adequate in accordance with the standards of the

day. ' m going to ask to have brought up docunent

157294, please. And M. Caldwell, 1I'm not sure

t hat you have seen this document, but | draw your

attention to it.
Al'l right.
It's a letter directed to the Department of
Justice January 29th, 1972 and --
MR. HODSON: ' 92.

BY MS. KNOX:
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'92, sorry, and if we go to the
it doesn't have a signature, but

person woul d have been M. Asper

M. Ml gaard on the ref --

as one of

ast page, 157296,
t he signing
as counsel for

t he counsel

for M. MIlgaard on the reference.

Uh- huh.

You are aware of that, of

course?

Yeah, that's right.
Now if we could go back to page 1, please, 157294,
| want to highlight number 1 -- well, first off,
the request that's in the letter --

COVM SSI ONER Mac CALLUM: Excuse nme, | just
don't have you on the speaker, thank you.

BY MS. KNOX:

Thank you. Now, sir, what it indicates is this is
a letter being sent to M. Rob Frater, who the

record shows was one of

t he Federal Gover nnent

i nvol ved

and what M. Asper is indicating:

"Further to our discussi

to a "m scell aneous vol une"

propose to file ...",
there's certainly materials that

i ncl uded?
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Uh- huh.
And you will note the first one he lists is the
statement of (V4)---- (V4)--- dated January 31st,
19697
Yes.
Number 4 in his list, the witness statement of
(v11) (V11) (V11l)-- dated February 4, 1969?
Yes.
Number 7 in his list, the witness statement of
(V9) (V9)---- dated February 6, 19897
'69 | believe.
"69, I'msorry, I'mhaving a little trouble with
my dates here. There is a reference to a witness
statement that | haven't brought up, but of a
(VvV13)- (V13)--, who | think also had nmade sone

al l egation of an improper approach by a male

i ndi vi dual ?

Al'l right.

And then the ninth that was referred to, the
wi t ness statenent of (V6)--- (V6) (V6)-7?

| see that, ma' am

Okay. Now, sir, would you agree with ne that
this letter suggests is certainly, at the time
preparation from or the reference in the Supr

Court of Canada, all these statements that you
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i ndicated you didn't recognize the significance of
in 1969 were in the possession of counsel for M.
M | gaard, and certainly active steps were being

t aken to have them placed before the Judges of the
Supreme Court of Canada for consideration?

Yeah, | think that's inescapable from the wording
of the letter, M. Knox.

Okay. Now M. Lockyer had indicated in his
guestions that he wasn't sure, I'mreferring
specifically to the statenment of (V9) (V9)----,
whet her that one was before Suprenme Court of
Canada, and | think in fairness to him he only
dealt with that one, he didn't go through the
whol e |ist.

Al'l right.

| wonder, now, if we could bring up document ID
nunber 142273. And, sir, again these are

mat erials you wouldn't necessarily be fam/liar

wi th, but | understand fromthe record that this
is a cover page for one of the documents of
materials that got filed in the case of reference
in the Supreme Court of Canada, as is indicated in

t he headi ng here, --

-- and the reference with respect to M. Ml gaard.
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And if we could go to the next page, 142274, which
| believe should be an index. Now referring you
to the index -- and | didn't mark this one nearly
as clearly -- number 9, if we could bring out
number 9, the name, the |ast name is taken out
presumably for protection of her identity, but the
"statement of (V9)", who | believe the record will
show would be (V9) (V9)----, was in fact filed as
part of the reference?
| would assume, again from that wording, that that
must have happened, Ms. Knox.
I n your best efforts to remenber everything you
ever knew about this file in 1969 and subsequently
do you know of any other (V9), other than (V9)
(V9)----, who gave a statement on February 6th,
19697?
| don't recall another name '(V9)' cropping up
anywhere in ny --
Ckay. Now |I'm | ooking here, 1 thought (V4)----
(V4)--- was in this list as well, could we go to
t he next page please? Ah, maybe it's not that
i ndex.

M. Comm ssioner, there are -- |
didn't do a thorough canvass in the interests of

time, and Comm ssion Counsel can address the
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matter nore thoroughly, but there certainly are

i ndi cations that the statement of (V4)---- (V4)---
was before the Supreme Court of Canada. | "' m not
sure that we have been able to confirmthat
statements --

MR. HODSON: She testified.

MS. KNOX: Oh, I"msorry, she testified in
fact? (V4)---- (V4)--- testified, so her
statenment didn't need to be filed, |'m not sure

t hat we' ve been able to --

MR. HODSON: Was filed, | believe her
statement was fil ed.

MS. KNOX: Her statement was filed and she
testified. "' m not sure, yet, Iif we have been
able to confirmthat the statements of (V6)---
(ve)- and (V11l) (V11)-- were actually filed as
part of the reference, and I'lIl leave it to
others to sort that out.

MR. HODSON: Yeah, | have reviewed the
i ndexes and cannot find any references to the
(v6)- and (V11l)-- statements being in the Suprene
Court reference. | expect to be getting the
remai nder of the Federal Justice documents
shortly and will certainly pursue that, and then

we will hear evidence in due course about if
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those |latter two statements were not in the
reference, and if not why not.

COWMM SSI ONER MacCALLUM:  All right, thanks.

BY MS. KNOX:

Okay. But certainly, M. Caldwell, when you were
requested in 1989 to check the file and find if,
out if there were any references to sexual
assaults on other women in the time frame, the
letter that M. Asper wrote in 1992 that we've
just | ooked at would verify conmfortably for you,
and for all of us, that by January 1992 not only
had you transmtted themto M. WIIlianms but
ultimately, and before the reference and before
the determ nation by the Supreme Court of Canada
t hat your practice of disclosure in 1969 was
adequate given the standards of the day, were in
t he hands of M. Ml gaard' s counsel, and sone of
it, at least, was in the hands of the Justices of
t he Supreme Court of Canada?

Yes, Ms. Knox, that is again, | think, inevitable
from the wording |I've seen here.

Okay. Now, sir, just a final point because at
various points in time both M. Wl ch and

M . Lockyer repeated to you or suggested to you

t hat as opposed to your evidence that you sinmply
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didn't recognize the significance, they've used
t he | anguage that you suppressed them that you
wi t hheld them all of which inmplies an
i ntentional, conscious decision on your part, that
there's something here that m ght be hel pful, but
' m going to be the bad guy, I'mnot giving this
out because it m ght help him beat the rap. Did
you ever at any point in time contenplate, think
or have such awful thoughts cross your m nd as you
were preparing for the prosecution of M.
M | gaard?
No, | did not, Ms. Knox, think of those things and
consi der them and, anmong other things, carry them
out . None of that happened, whatever.
M . Lockyer said to you at page 17751 of the
transcript in your --
COWM SSI ONER Mac CALLUM: Page nunmber what ?
MS. KNOX: 17751.

COMM SSI ONER Mac CALLUM: Thanks.

BY MS. KNOX:

-- that the circunmstantial evidence suggested, and
' m |l ooking at line 7, the circunstantial evidence
that -- he tal ks about the circumstantial evidence
t hat the Comm ssioner has to deal with where you

are concerned would suggest that you had
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suppressed them because you didn't want them to go
to M. Tallis?
Yeah, | see that.
Ot her than suggesti ons made by persons on behal f
of M. Ml gaard, and | nmean suggestions as opposed
to evidence, do you know of any circunstanti al
evi dence that exists in respect of this file
anywhere that would suggest that you deliberately,
intentionally, willfully suppressed those
statements so that M. Tallis wouldn't get his
mtts on thenf?
That again, Ms. Knox, did not happen in any shape
or form

COMM SSI ONER MacCALLUM: | think the

guestion was do you know of any circunmstantial --

BY MS. KNOX:

-- circunstantial evidence that would support the
suggestion by M. Lockyer that you intentionally
suppressed these statements to keep them from

M. Tallis as opposed to acted in innocent but
unfortunate oversight in your review of the file
in 19697

No, ma'am | do not know of any circunstanti al

evi dence which would indicate those things, if you

will, in my direction. | hope that's what your
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guestion is.

| think that's basically it, sir. Sir,

M . Lockyer went on at page 17758 to suggest to
you that with these statements in your file you
shoul d have been on your toes and off at the

gat ekeeper, that you should have been alerted to
there m ght be a problem here. Yesterday | asked
you to take your m nd back and try to answer sone
of my questions in the context of what the social
val ues were, the know edge of the community, or
knowl edge of perpetrators of crime were in 1969
and much reference has been made to M. Fisher
bei ng Saskatoon's first and perhaps only seri al
rapi st. Sir, back in 1969, relatively fresh out
of law school and into practice, | think by then
you were 10 years at the bar, was there any
conceptualization or discussion within the
policing, prosecuting and judicial community about
of fenders who acted in patterns who you could
profile, to use the | anguage of today with the FBI
profiling and CSI Mam and all the others, and
you could predict, based on patterns of behaviour,
as we've come to know it in the media, the
[iterature, and in fact in law in the last 10 or

15 years, and | use that nunber | oosely because
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|''mdealing with the ages that |'ve been in active
practice in crimnal |aw.

The process called profiling was, |I'm sure, not in
active use at that tinme. | do recall years and
years |l ater these various police forces | think
attenpted to train particular personnel to do that
job, but it was certainly not in effect and |

don't think the term nol ogy was being used,

Ms. Knox, about the era which you are asking nme
about .

Yeah. Sir, would you agree with nme that maybe as
early as -- that it was maybe as early as the |ate
'80s, or more likely into the '90s, that policing
agenci es began to recognize within their own
structure and as a process for their
investigations that patterns could be discerned
and you could anticipate, if you will, certain
repeating patterns of behaviour in particular
cases?

Yes, |'m sure that did devel op, and ny best
recollection would be the time Iines, the ones

t hat you' ve suggested, ma'am would be that |ate
in the history of prosecutions, if you will, or
policing.

Taki ng your m nd back to what you knew when you
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went through | aw school, what you knew as a
prosecutor in Regina, what you knew when you first
came to the office in Saskatoon as the chief
prosecutor, by 1969 did you have anything in your
head that caused you to have a light go on, as it
were, or a flag to go off when you found
circumstances such as a series of indecent
assaults in an area where a vicious rape and

mur der had just occurred?

Ms. Knox, |'m sure that that did not happen to ne
in that era whatsoever, it would have been

menor able, and | sinply have no recollection of

t hat happeni ng, you know, aside entirely fromthis
file otherw se.

Sir, as it has been suggested to you by

M . Lockyer with some vigorousness, and | think to
a | esser degree by M. Wbl ch, that even if you
didn't sort of trigger to the pattern with
(Viil)--, (V9)---- and the others, the (V4)----
(V4)--- statement should have made bells, whistles
and |lights go off for you because of what it
cont ai ned, and do you recall, and |I'm summari zi ng,
and if |I'm being unfair | apologize, but I'm
trying to get you off the stand before we go into

the fifth week, but essentially that's the essence
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of what has been said to you, what has been said
in the media and what has been said a multiple
nunber of times regarding the (V4)---- (V4)---
statement, is even if you didn't see any
i mportance to all the others, how the heck could
you not have made the connection with (V4)----
(V4)---, and in that vein |I'mgoing to ask to have
brought up again 006404.

Now, M. Caldwell, you pointed
out to M. Lockyer that one of the factors that
m ght have played into your judgnment was the
notation in the top corner that |'ve marked, and
in the police file on the original, I'"mjust going
to show you ny col our photocopy because | know you
l'i ke col ours.
Thank you.
In the original that's witten in red ink, right,
so it kind of stands out from the body of the
st at ement .
M. Comm ssioner, on the original in fact it is
written in red ball point ink which we can see
which we can't see on the screen version.
Okay. And this is a short one page statement, M.
Cal dwel | . | wonder if you can take a brief m nute

to peruse through the content of it and then |
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have sonme questions for you with respect to the

al | egati on.

Very good. |'ve read through it again now,

Ms. Knox.

Okay. Before | ask you questions with respect to

the content of the statement, M. Lockyer said to

you that once you've -- and |I'mreferring,

M . Comm ssioner, to page 17763 of the transcript,

M . Lockyer said to you:
"... this lady was attacked in the same
m nus 40 degrees -- seven blocks from
where Gail MIler was murdered, she was
sexual ly assaulted by a stranger; that's
what you read if you read this
document ?"

Do you see that in the questions he put to you?

Yes, | do.

And you say certainly. And then he says:
"So the unique aspect of the murder of
Gail MIler had suddenly lost its
uni gueness conmpletely, it now seens that
since you didn't disclose this, that you
must have said to yourself there were
two uni que people -- which is, means

t hey are not unique -- roam ng around
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the streets of Saskatoon that very
mor ni ng chasing after women; right?"
Was the question.
"That's what you nmust have said to
yoursel f 2"
Hi s question, and you say:
"I don't recall."”
Now if we could bring back the (V4)---- (V4)---
statement, please. Sir, if | could bring out
this part of the statement, please, and direct --
perhaps bring it nore closely starting right
here. Sir, | asked you to read over what the
all egation was in that statement and |I'm going to
summarize it and you can add to it or disagree
with it.
Very good.
But if you | ook at the description of what
happened to her that (V4)---- (V4)--- gave that
M . Lockyer urges upon you to say should have
screamed at you that this was the sanme person that
just stabbed, raped and nurdered a young nurse and
| eft her body in the alley, what (V4)---- (V4)---
said happened is this man cane -- the man was
wal ki ng towards her, as they net she noved

slightly away to give himroomto pass on the
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sidewal k. When he met her he lunged at her and
she sai d:
"He ran his hands, or possibly used only
one hand, up and down ny | egs. I
screamed and threw ny books down. He
qui t. | picked up ny books and started
wal ki ng agai n. | | ooked back and he was
foll owi ng nme. | then started to half
run and next tinme | | ooked back he was
gone. | could not see him"
Sir, does that description of the assault that
occurred to (V4)---- (V4)--- that nmorning, that a
man came towards her, he |lunged at her, ran one
of his hands up her leg, she screamed, she threw
her books, he ran, in any way, other than the
fact that it's downtown Saskatoon and it's m nus
40, conpare in any respect whatsoever with the
horri ble circunmstances of the assault that
occurred sone bl ocks away sonetime in the same
time period to Gail Mller?
No, it does not, M. Knox. | clearly seen this
statement earlier on and probably during the
| nquiry. The lady had this male person conme out
of a yard, walk south toward her. As she said, as

we met | nmoved over toward the fence, or inside of
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the sidewal k. When this man or male met ne he

| unged at me, ran his hands, or possibly used only
one hand, up and down ny | egs. | screamed and
threw ny books. He quit. | picked up nmy books
and started wal ki ng again. | | ooked back and he
was foll ow ng nme. | then started to half run, as
| read this, and the next time | | ooked back he
was gone. | could not see him That is certainly
not a commendabl e action by whoever that nmale was,
but it would be a very brief indecent assault,

Ms. Knox, in my view, or arguably a common
assault, certainly nothing that credible about his
actions. | don't, at a glance, see the
tenperature in this, but presumably if it was the
same nmorning it would be the sanme tenperature, so
t hat was an episode where this |ady was --
screamed and, in effect, dissuaded the brief
attack is the way | would characterize it, and of
course it's absolutely not conmparable in any way,
shape or formto what happened to Mss Ml er.

If we could scroll up to the top of that

statement, if you could |look at the top of the
statement in front of you, | want to bring out
this part now.

Okay.
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Now, we've spent a lot of time tal king about the
geography of downt own Saskatoon, and | don't
particularly want to go there to any |ength, but
this |ady described in her statement as you were
reading it at the request of M. Tallis that you
| ook at all the civilian witness statements, that
this attack happened on Avenue H.

| see that.

And she described that it happened at 7:07 in the
morni ng and that she was just, she was precise
about her time because she just checked her watch
and she knew it was 7:07 a.m ?

| see that.

When you were | ooking at this statenment, did it
ever cross your mnd for a mnute that gee, |
wonder if the same guy is out doing this at m nus
40 in the morning, once you saw the time, and the
preci seness of time, 7:07, and once you saw the

| ocation, Avenue H, and | know that M. Wl ch and
ot hers have argued and debated whether Larry

Fi sher m ght have had access to a car and stuff

l'i ke that --

Uh- huh.

-- but could you think of any way physically,

wi t hout great difficulty, if I may, that the
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person who somehow killed Gail MIler between

6: 45, because we know she was in her house at

6: 45, and 8: 30 when her body was found, but
somehow between 6:45 could have killed Gail Mller
in the manner that she was killed, with the degree
of viciousness and obvious time that went into it,
and be at Avenue H by 7:07 in the morning?

No, that in my view would be out of the question.
We were tal king about Avenue N by nmy theory or O

by some ot her people's and Avenue H is several

bl ocks, what | would call east of that, madam
Yeah. Now, sir, M. Caldwell, for conmpl eteness of
the record, you know that (V4)---- (V4)--- did

testify in the Supreme Court of Canada, she did
testify that Larry Fisher was her assail ant. He
has never been convicted of that offence, but al

t hat bei ng aside, and given all that happened
after in terms of what (V4)---- (V4)--- may have
said, that in fact it was Larry Fisher, based on
what information you had in front of you when you
were doing the review, was there anything about
this that caused you to, as M. Lockyer suggested,
caused you to think that you needed to disclose it
or, alternatively, that you were going to suppress

it because it m ght assist in the defence of David
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M | gaard?

| did not think |I needed to disclose it and | had
no concept whatever that | was suppressing it to
assi st anybody, neither of those things were what
| did, ma'am as a result of, out of the review
we' ve been speaking of.

M . Lockyer suggested to you, as he continued

t hrough that |ine of questioning, and particularly
at page 17768, that you nmust now appreciate that
if you had disclosed (V4)---- (V4---'s 1969
statement to M. Tallis, it would have or could
have -- he said would have at question 13 -- would
have bl own your case potentially to smthereens
against M. M| gaard.

| see that here.

Now, sir, given the evidence that you had, which
you believe to be truthful, and I'Il just Iist
some of it, you had the eye witness testinony, or
the eye witness statenments at the time you

revi ewed these of M. Cadrain, that M. Ml gaard
had come to his house, he had seen blood on his
cl othes, he changed his clothes there. You recal
you had that evidence in your file?

Yes.

VWhich is believed to be truthful. You had the
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evidence that for strange reasons by sone
standards M. M|l gaard, after changing his
clothes, had left the house and driven around the
nei ghbour hood, although it was m nus 40 -- we
won't get into the fact the car broke down, that's
anot her detail -- and that within weeks after that
in the area of that very house where David

M | gaard had been and who Al bert Cadrain said had
bl ood on his clothes, Gail MIller's |IDs were
found?

That's all true.

You had the May 23rd statenent of -- May 23rd,
24th statement of Ron W Il son that David M| gaard
had essentially told himthat he had got a girl or
he had stabbed a girl and took her purse,
etcetera, etcetera, so you didn't have an eye

wi t ness account, but you have sonmebody who says
right after it happened he told ne he did it?
That's correct as well.

Okay. On this point, sir, I want to, for a
moment, direct your attention to another
information that you had apart from the statement,
the written statement of Ron W Ilson on May 23rd,
24th with respect to what Ron W Il son had said, and

if I could, M. Comm ssioner, | want to bring up a
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document that was in M. Caldwell's file, docunment
009264, and, M. Caldwell, this is a docunment that
clearly has -- was in your file, you can see your
handwriting on it?

Yup.

And in my col our copy that I'mlooking at it has
your peculiar fountain pen ink?

Yeah, thank you, but it was in my file clearly.
This was a five page report, or six page report

t hat goes to 009269, is the total nunber of pages,
Si X page report, prepared by M. Karst on My
25th, 1969 which was post the May 20th trip to
Regina to talk to Ron W Ilson?

Yes.

Okay. And wi thout going through it in great
detail, it has been suggested many times that you
shoul d have been alert to the fact that M.
Roberts, the polygraphist from --

Cal gary.

-- Calgary, induced, through circunstances that
wer e probably questionable, induced Ron Wl son to
give incrimnating false testimny, or false

i nformati on about David M| gaard. You know t hose
suggestions, |I'm not going to go through the

transcript and find them --
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Very good.

-- they are replete through these proceedings.

Sir, additional to the statement you had where he
went before a justice of the peace and he swore it
to be truthful of May 23rd, May 24th, you al so had
the recounting of Detective Karst of what Ron

W Il son had said to himprior to any contact with
Art Roberts didn't you?

| did.

And I '"m going to refer you, if we first could | ook
at just this part of the report here which I think
is a recounting of the events of May 20th, the
first day you had contact with him and
essentially M. WIson back in Regina four days
bef ore he met, or three days before he nmet M.
Roberts, was giving sone information to Detective
Karst that was at variance to what he had told in
his May 3rd statenment -- March 3rd statement to
the RCMP officer Inspector Riddell?

That's correct.

Okay. And you can see that Detective Karst
recounted that he brought him back to Regina -- or
sorry, to Saskatoon. If I could go to the next
page, pl ease. You also had information, which I

presume you believed to be accurate and reliable,
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t hat en route to Saskatoon W I son confessed, and
"1l use that term | oosely, but confided in the
detective that when he had told Inspector Riddel
back on March 3rd that they came to Saskatoon,

t hey, you know, they did a couple of things, they
went to this house, after they got stuck they went
to the nmotel, there was some stuff he left out,
including the fact that they had done a break and
enter at an elevator along the way. You see that?
Yeah, that's correct.

He al so confided in himthat they had di scussed

al ong the way, they being he and M. Ml gaard and
Ms. John | guess, rolling someone, purse

snat chi ng, doing break and enters?

| see that here.

You had that information available to you in your
assessment ?

Yes, | did.

You had the confirmation along the way by
Detective Karst that in fact there had been an

el evator break-in on the date in question?

That's correct.

Your file subsequently contained documentation
from an RCMP officer, a Constable Wafer, that the

break-in had occurred, a flashlight had been taken
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and indeed ultimately Ron W1l son turned over the
flashlight stolen from that elevator didn't he?
That's all correct, m' am
And again, so | don't |ose where |I'm going here,
all this information in your possession preceded
contact with the polygraph operator and the
pol ygraph machi ne on May 23rd?
That's right, M. Knox.

COWM SSI ONER Mac CALLUM: Not the recovery
of the flashlight though.

MS. KNOX: The information. Yeah, | should
correct that. The information that it had
happened, that they had stolen a flashlight --

COMM SSI ONER Mac CALLUM: Yes.

BY MS. KNOX:

-- was told to Detective Karst, it was after, on
May 25th or thereafter, after the polygraph
exercise when he was driven back to Regina, your
file indicates that he turned over the flashlight
that he said they had taken from the el evator?
Yeah, that's the correct sequence as | have it,
Ms. Knox.

Okay.

And had it then.

OCkay. And | won't take you through all of the
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rest of this report, but it goes on for pages,

t hrough page 009265, 009266 through to 009267, and
it is halfway down the page that the pol ygraph
operator, Friday, May 23rd, becanme introduced?
Yes, | see that here.

So you had part of three pages of information
given to Detective Karst by Ron WIlson that in
aspects was not favourable to M. Ml gaard prior
to any contact with M. Roberts?

That's certainly right.

And whatever may have happened with M. Roberts,
Ron Wl son has at various times given various
versi ons and whether there was an improper
interview done is a matter that "Il |eave for
others to assess, but certainly you, as the
prosecutor |ooking at all this information, and

| ooking at the suggestion from M. Lockyer that he
made | ast week at page 17746, that M ss (V4---'s
statement would have bl own your case to
smthereens, would this information, in addition
to Ron Wl son's May 23rd, May 24th statement have
been factors that you had to consider if for a
moment it crossed your mnd, and | accept your
evidence that it didn't, that there was a problem

because of (V4---'s statenment?
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Al'l that information we've just gone over woul d of
course be in my mnd and | did not accept

M . Lockyer's proposition as set out in these
pages because | felt, | think |I've said somewhere
here, that | would |ook at the case and felt it
was substantial regardless of that, to put it very
awkwardly, M. Knox.

The other factors that you had, even if for a
monment the (V4)--- statement was an issue, were

t hat Nichol John had given an eye witness
statement, she said | saw himdo it, | saw him
grab her, jab at her with a knife, pull her down
the alley, etcetera; right?

Ri ght .

Okay. And you had at that point in time as well

t he suggestion that David M| gaard had possession
of her compact in a car he was driving in en route
to -- or what was believed to be her conmpact in a
car he was driving in en route to Calgary some
hours | ater?

Yeah, that's correct.

So apart from everything else in terns of

M . Lockyer's suggestion that the (V4)---
statement could have, would have, if you disclosed

it, blown your case to smthereens, as you recal
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the facts as you believed themto be in 1969,

you see any way if you had thought if | disclo
this statement to M. Tallis it's going to be

case to smthereens, that that would make any

of rational, logical sense at that time?

No, absolutely not, because | felt that it was
strong case as | knew it at that time and | di
t hink any action | did would "blow nmy case to

sm thereens" or indeed fail to do as the case

be, | didn't feel it would have that effect,

Ms. Knox, with ny know edge at that tinme.

do

sed

my
ki nd

a

dn't

may

COMM SSI ONER Mac CALLUM: Ms. Knox, at one

poi nt you said the suggestion came at 17768 an

anot her time 746. Which is it, please?

d

MS. KNOX: It would be 17768. It goes on

for a nunber of pages, M. Comm ssioner, proba
t hrough -- yeah, probably through to the end o
17773.

COMM SSI ONER MacCALLUM:  Thanks.

MS. KNOX: There's a series of questions

bet ween those pages. The topic at times repea

bly
f

t ed

itself, but certainly it was canvassed there with

sonme degree.
Ms. Knox, just as a matter of interest, on tha

very page is what | was trying to recall when
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wasn't on the screen, my answer number 19 was:
"What | am saying to you, sir, is |
woul dn't decide things based on that, |
woul d decide them based on what | knew
or thought | knew about the evidence as
the matter went on."
So that was sort of a nutshell description of
what | would do based on his hypothetical
guestion to ne.
BY MS. KNOX:
And for certainty in the record, with respect,
where the reference was made to the case being
blown to smthereens if you disclosed the (V4)---
statement, the actual full page reference is
17768.

Sir, again |I'mgoing to, and |
apol ogize, |I'"'m jumping around a bit, and ||
probably give you a bigger headache that you've
had nost ot her days --

Not at all.

-- but again |ooking at the suggestions being nade
to you, it was suggested by M. Lockyer, based on

his review of the documentation, various things

t hat you have said over periods of time, that, and

you agreed with him that there was a tinme when

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18577

t here was what has been referred to, and | think
you referred to it in your taped interview with
Carlyl e- Gordge on March 12th, 1983 when there were
two schools of thought within the police station.
Do you remember M. Lockyer asking you those
gquestions?

| do.

And, sir, when you answered those questions, you
agreed with himthat there had been two school s of
t hought with respect to the case and |, in
reviewi ng your, his questions and your answers,
it's not clear to me whether, as time progressed
and the case developed, i.e., the items of --
well, first off, Albert Cadrain cane in, the items
bel onging to, some nonths |later -- or some weeks

| ater the items belonging to Gail MIller, |ike her
| D, were found by the little boys near the Cadrain
house or on the path that David M | gaard would
have travelled to get to the Cadrain house, as

Ni chol John, Ron W I son and ot her pieces of
information came to the police and as the, whether
rightly or wrongly, as the polygraph device, the
new science was used and it pointed to the qguilt
of M. M lgaard, to your know edge did Inspector

Wbods or Superintendent Wods or whoever may have
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had doubts about the case in the early stages, and
| mean the case against M. M| gaard, come to
revise that opinion to your know edge?

That | don't know, Ms. Knox.

Okay.

| didn't, in effect, hear any nore about it I
guess at some point --

Okay.

-- in the process.

But you were aware, when you tal ked about there
being two schools of thought, that in February

t hey had nothing to go on, in March they got a

| ead, it took thema while to develop that |ead

t hrough April and May, so certainly there were

| ots of weeks and nmonths for the police to have
varying and differing and changing opi nions about
the viability of M. Ml gaard as the suspect and
ultimately the person believed to be the

per petrator?

There certainly were, ma' am

And with respect to the references that were made
in the course of your cross-exam nation to the
early coments expressed by M. Riddell, or

| nspector Riddell after he interviewed Ron W I son

in March of 1969, by Detective Karst after he

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18579

interviewed M| gaard, and | believe after he

i nterviewed Nichol John in April of 1969, did
evi dence devel op which they believed to be

trut hful which cast doubt on their early
assessments of the credibility of these

i ndi viduals, and by that | mean evidence such as
the realization that along the way they had broken
into an elevator at Craik (sic), along the way

t hey had plans to do purse snatching, along the
way a nunber of other events that happened of
gquesti onabl e bona fides?

Yeah, | was inpressed by the fact that those
various investigators honestly felt, believed in
the truthful ness of some of the Crown witnesses as
time went on. | was i nmpressed by the fact that
they, the two or three investigators said this
person seenms believable or we've got to |ook into
ot her avenues, and | gave them every credit for
that, and that's recorded in the file what they
di d. Now, as the case devel oped, | would be
satisfied that those investigators must have cone
around to a different point of view because there
was a great deal nore evidence to work with as
time went on, M. Knox, would be ny response to

you.
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Sir, as a prosecutor then of 10 years' experience
and by the time of your end of service in 1987
with the prosecutors' office, was it uncomon to
have police officers make changes or to revise

t heir opinions about suspects, evidence,
possibilities as they devel oped cases and theories
wer e explored, investigated and pursued?

It certainly did happen, and to nme that would be a
healthy sign because any hypothetical police
officer who sinply locks on it has to be this way
and nothing will dissuade himis, you know, is of
limted value as a witness. | certainly had other
cases in which officers came around to believing

t heories, C or Z or whatever it may have been, but
based on discussions anmong thenselves and with ne,
and of course mainly to the accunmul ati on of new
evi dence.

Yeah, and sir, in your experience in working with
police officers you've indicated there were times
when they came around to realize that they'd been
Wrong in assessing somebody as not a viable
suspect, there's equally times when police
officers -- or have you had the experience of
police officers going out the gate thinking this

is the guy who did it, they investigate it for a
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whil e and then have to basically say, "whoops,
wrong about that one" and nove to another theory?
That certainly happened fromtime to time with ne
for sure.

That's what policing is all about, isn't it, it's
| egwor k, investigation, figuring out, having

hypot heses, figuring out whether they are right,
wrong, or whether you are totally out in |eft
field someti mes?

Yes. And it would be a very sad state of affairs,
| think, if -- and | -- if all policemen sinmply

| ocked onto their particular theory and stuck with
it through thick and thin. Anmong other things,
one would tend to find them not being used so much
as witnesses or investigators, would be ny

t hought .

As a prosecutor, what, you would describe it as a
not -uncomon occurrence that you would have police
officers who had to acknow edge that they were
wrong sonmetimes in believing somebody, sometimes
in not believing sonebody?

Yeah, |I'm sure --

O, as we'd say to them in Newfoundland, "like how
could you be so stunned?"”

Yeah, |' m sure.
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M. Comm ssioner, |'m about to move to a new area,
this may be the appropriate time to break.
"' m sure that happened, Ms. Knox.
As a prosecutor did you ever say, like |I've done,
"how could you be so stunned?"”
| think one of ny colleagues said it to me, when |
t hi nk back, but | know what you nean.
Thank you.

(Adj ourned at 10:43 a.m)

(Reconvened at 11:01 a.m)

BY MS. KNOX:

M. Caldwell, I'"m going to take you back to
something | thought | had finished with but it's a
result of having a room full of arnchair

| awyers, --

Very good.

-- everybody suggests how you could do your job
better every chance they get, but if | could bring
up 006404 agai n.

Thank you.

Bringing you back to the statenment of (V4)----
(V4)---, this is a statement that actually wasn't
given by her until 5:45 that evening, some hours
after the event, but that's a m nor point.

Uh- huh.
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| didn't direct your attention to the | ast
par agraph of her statenment that she gave that
eveni ng about what had happened to her at 7:07

t hat norning, and you will see she gave a

descri ption of the person who was her assail ant on

Avenue H that morning at 7:07?

| see that.

If you could just take a quick read through it
and | don't have anything in it so nmuch that I
want to ask you about, but it's what's not in
Yes, | read the |ast paragraph, m' am

Yes. And effectively what she's giving is a
physi cal description of the person who ran his
hands up her |legs and ran away, or -- and then
foll owed her a bit after she had threw her boo
down and screanmed; right?

That's correct.

Now anywhere -- nowhere in that description is
there any indication that he was disheveled in
appearance, or particularly that he had bl ood
hi m or anything that would suggest that just
moments earlier, within between 6:45 and 7:07,
woul d have been involved in a vicious rape and
mur der ?

There's nothing to that effect, M. --
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Okay. Was it your theory, based on the crinme
scene as you knew it through the photographs,
descriptions, and so forth, that the assail ant

i kely would have ended up with sone bl ood on him
or some evidence that he had been engaged in a
vicious assault with multiple stab wounds and
extensive bleeding fromthe victim?

Yes, | would think that would be inescapabl e,

m' am

Okay. And again, in follow ng through or going
back to M. Lockyer's suggestion that you should
have recognized that this was the thing that would
have bl own the theory of M. Ml gaard being the
perpetrator to smthereens, would the -- does the
absence of anything that would physically suggest
he m ght have been anywhere near the Gail Ml er
scene perhaps play in your decision-mking as
wel | ?

" msure it would, because on any construction of
the facts you would have expected the Gail Ml er
assailant to be very nmuch involved with blood and
undoubt edly di shevel ed, possibly injured, who
knows, but none of that, of course, appears in
this final paragraph.

So there is no -- nothing triggering in the
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description that would allow you, even though it's
Avenue H, it's a distance away, it's a different
descri ption, saying, "yeah, but he has got

evi dence that he m ght have been into a, you know,
a serious bad scuffle, he's got some signs that,
you know, if he has got blood on him or anything
l'i ke that | should think about this as a
possibility", albeit it mght be, at that tinme in
your thought processes, a renote one?

No, it did not occur to nme in any sense of that
set of possibilities, ma'am

| just want to follow on with some of the other
suggestions that were made to you during the
course of cross-exam nation as instances of the
portrayal of how, either benignly,

intentionally -- or nmost often suggested
intentionally you dropped the ball with respect to
your assessment of this file and your assessnment
of the evidence against M. Ml gaard. And | want
to refer you to questions that you were asked by
M . Lockyer starting at page 1 -- or not starting

at, but particularly at page 17793. Now it's

during this series of questions -- and it's other
pl aces as well, I"'Il just focus on this for our
purposes -- but during this series of questions
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M . Lockyer was exam ning you or cross-exam ning
you about the fact that you had on your file a
document, a letter from Joe Penkal a dated February
5th, 1969 to Crinme Index, that suggested the
possibility of a connection between unsolved rapes
in Saskatoon and the very vicious nurder that had
occurred six days earlier?

Uh- huh.

You remember that?

| do.

And basically the letter, in his letter he, in the
| ast paragraph, as was pointed out to you by M.
Lockyer, he raised the possibility of the
connection and wanted -- this was going to Crinme

| ndex in Ottawa | believe?

That was what | think the final, you know, that --
that's where it seemed to be headed from what

we've learned in the Inquiry, M. Knox, | --

Ri ght . And fromthe letter -- we can bring up the
letter if you would like to see it, | thought I
recorded the document number but | guess | didn't
readily at hand. In any event it's a letter, as

he said to you at question 22, that was written on
February 5th, 1969, and he suggests to you that it

shoul d have had some real significance for you in
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terms of zeroing in on the comon perpetrator

t heory, is the essence of what the theory of his

suggestion is in this line of questions?
Ri ght .

Now, sir, we've all agreed, and your file

di scl oses, that you -- the February 5th, 1969
letter was in your file, in fact | believe it'
on -- in the file that you | abeled file nunber

Correspondence, --

And - -

-- and it's on your correspondence tag if |I'm
remenbering correctly. But allowing for the f
that this was a document written February 5th,
five days after the murder, and that through t
course of March with Albert Cadrain, April wt
Ni chol John, April through May with Nichol Joh
Ron W lson, the little boys who found the ID f
Gail MIler and others, that a fairly signific
body of evidence devel oped that pointed toward
David M| gaard as the perpetrator; would that

caused you to, simlar to post -- there being

school s of thought about whether M| gaard was

vi abl e suspect, that in effect the evidence would

overtake the specul ation that Lieutenant Penkal a

had engaged in on February 5th, '697?
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Yeah. As time went on,

spoken of, things did conme in,
found, statements were taken,
wasn't, you know,
Li eutenant Penkala's letter
means, and | can i magi ne that
affected ny views.

COMM SSI ONER Mac CALLUM:
Penkal a letter?

MS. KNOX: February 5th,

sonmebody can help me with the doc. ID, I’

COMM SSI ONER Mac CALLUM:

evi dence are you referring to that

been in his mnd at that time?

MS. KNOX: No, no,
over time,
overtake the theory of

COMM SSI ONER Mac CALLUM:

in the manner

etcetera.

t

as the evidence cane

MR. HODSON: You want

MS. KNOX: Yes.

MR. HODSON: 009298.

MS. KNOX: Thank you, M.
MR. HODSON: 299 is the

BY MS. KNOX:

February 5th, 1969,
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with a cover page directed to the Comm ssioner of
the RCMP Crime | ndex Section. If we could go to
t he next page, please, and there is generally a
description of the murder. And if we could go to
the | ast page, 009300 should be the | ast

par agraph, if we could bring that up. Okay. And
it basically, | think this was reviewed by M.
Lockyer with you, that basically in a general way
he is saying that there are two unsol ved cases
dating back to October-November, which we now know
to be the (V1)-, (V2)----- | think would be the
two incidents that he is referring to, but
generally he is giving a general description of
unsol ved crimes on February 5th, '69?

That's how | read it, m' am

Okay. No references, for your benefit or as
triggers for your nmenory if you read this in
February '69 or sometime after in July when the
file came in, nothing to trigger who -- what these
cases were by name or identification tag?

Yeah, or indeed what their status was at that
point, --

Okay.

-- for that matter.

But by the time you received the letter of
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engagement on July 8th, 1969 and subsequently the
portions of the file, including summary |ists of

wi tnesses, witness statements and so forth that
came from M. U lrich, you had what you consi dered
to be an eyewi tness account --

Yes.

-- of the actual killing by M. Ml gaard; --
That's right.

-- you had what you considered to be a truthful
confession, in effect, by M. Mlgaard to Ron

W | son; --

That's, that's correct.

-- and wi thout bel abouring the point you had a
whol e trail of external evidentiary matters that
connected M. Ml gaard to a house where Al bert
Cadrain said he saw himwi th blood on his clothing
within a short period after the murder?

That's true as well, M. Knox.

So what M. Penkala posited in this February 5th

| etter was, as | suggested in, or paraphrase to

t he Comm ssioner just then, |like the two schools
of thought overtaken by the evidence -- which,
wrongly it turns out -- but in 1969 which you

believed to be true?

Yeah, that's exactly how | would characterize
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this, m' am
Now, as he proceeded through it -- and |I'm
finished with that docunent -- as he proceeded

t hrough his exam nation of you, M. Lockyer
i ntroduced to you or questioned you about the
noti on that you had an independent function to

perform you weren't the blind follower of the

police, you in effect had a duty, as we all agree,

to be independent of the police and to be the

gat ekeeper, as it were, within the system and you

agreed with himthat that's a | audable and

appropriate function for Crown offices to perfo
Yes, | did.
Now just as a mnor detail, shifting your m nd

back to 1969, the |anguage he visited upon you,

rm?

and which you agreed with, was not | anguage that

was used, again within the part -- in the syste
t hat you worked in, policing, justice, judges,
1969, but certainly the concepts were live?
Yeah, the concepts were very valid. The term
'gat ekeeper', as it happens Ms. Knox, | believe
first heard in this Inquiry, but | certainly do
quarrel with the concepts that he advanced.
Okay. M. Lockyer urged upon you that, in anot

way that you had dropped the ball in 1969-1970,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

ns

in

n't

her

is




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18592

you didn't critically assess whether or not the
changi ng statenments of Nichol John, Ron W son
from March 3rd and March 11th, in her case, to
March (sic) 23rd-24th when they did the interview
with M. Roberts, but that you didn't do a
critical analysis of 'how cone this happened'; and
you remenber him asking you those questions?

' m sure he did.

Okay. Now, and he suggested to you in various
forms and fashions through the course of his

exam nation of you, as did M. Wlch, that you
shoul d have been on top of the possibility of
police conpulsion in getting these new statenents
May 23rd-May 24th; do you remenber that?

' m sure he did as well .

And in various forms or fashions, there are a

mul tiple of them throughout the transcripts of the
exam nation of you by both of them suggested that
a good prosecutor would have known to be alert to
t hat possibility?

That's a nmot herhood statement, ma'am which |

can't disagree with in that sense.

| believe it was M. Pringle who referred you to a
comment in your address to the jury that you said

t hat those good jurors would know better than to

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18593

think that the police officers would be up to no
good, like trying to intim date Nichol W] son
(sic) by putting her in a cell to make her scared,;
do you remenmber saying that?

" m sure | said something to that effect.

Okay. And | want, again, to take your m nd back,
to the extent that it's possible, to the times

t hat you were working in in 1969 and 1970. Back
in those days -- and | think |I referred to it
yesterday in a -- in -- at one point -- back in

t hose days would it be fair to say that the
concept of corruption in police practices, either
intentional or otherw se, would have not been the
ordi nary subject of discussion or expectation by
police, defence counsel, by courts, that generally
t he concept of us all being parties in a |law and
order society was a pretty solid concept?

That's right. W were in a small province in
terms of population, in a mediumsized city, the
-- there was, | think, some -- alnmost a
presunption of regularity that attached to police
activities. There certainly was not the
prevailing, seemngly nmore today than then,
situation where, in which every, every

i nvestigation and investigator, every second one
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was assunmed to be corrupt or have bad nmotives, it
-- the -- that was not the frame of m nd, and the
police department here, in this city, certainly
had the confidence of the public. If -- if some
negligence, corruption, etcetera, you know,
appeared with respect to some investigation, that,
t hat was a novelty, and it would certainly be
foll owed up, Ms. Knox, in ny view.

Ckay. In the relationship that you had with Ron
W Il son, with Nichol John, as you were preparing
for the prelimnary inquiry and as you were
preparing for the trial, was there anything that
you remenber, taking your mnd back to 1969, that
woul d have caused them to think that, if they had
concerns or they felt like they were intimdated
by the police or anything |like that, that they
couldn't conme to you?

No, | wouldn't think they -- | don't know where

t hey would get that idea, because | was the person
they were dealing with in terms of what would
happen to them in the prelimnary hearing and
trial, and | was the person who essentially

deci ded who was called and in what order, and
dealt with matters of making sure you are here

from Regina and 'don't get lost', all that, and I
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didn't have any visible resentment of what | was
doing fromthem | -- they may well have wi shed

t hey were doing something else at the time, but
certainly from day-to-day | seemed to be able to
cope with them And | didn't use any, you know,
menaci ng or threatening tactics whatever, because
| don't do that, plus, of course, that may very
wel | have caused them to abandon ship, as it were,
to | eave, get lost, so --

In addition to the fact that they had
opportunities, had they been experiencing any
unease apart from the unease of having to be a
witness in Court proceedings, in addition to the
fact that they had the opportunity to express it
to you personally, a review of the record and the
-- your file confirms that you had contact with
Ron W 1lson's nmother, so even if he couldn't sort
of come to you and say "geez, mum | got myself in
a pickle here", or conme to you and say "geez,

sir", he could have said

gee, mun' and num coul d
have cone to you?

Yeah, |I'"m sure that's on the file, m' am

Yeah. And she was a witness, in fact, at the
prelimnary inquiry, --

Yeah.
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-- not required for trial, but certainly you
arranged, you spoke with her, arranged for her to
come here, she was here, and we have a transcri pt
of her evidence at prelimnary inquiry?

Yeah, | think --

So you had contact with her?

No, that's correct.

And simlarly with Nichol John, although I
couldn't find the reference |ast night, you had
contact with at |east Nichol John's father. I
believe it was he who, at one point, gave you the
name of Maurice Cerato as a possible person who

m ght have some material of evidentiary value?
Yeah, | must have had direct contact with that
gentl eman, M. John that is.

And at | east one occasion he drove his daughter
here for her interview with you --

Yeah.

-- because you recall him being parked outside the
courthouse?

Yeah, that definitely happened.

And so if, you know, worst-case scenario she is a
little scared of you, she could have tal ked to her
parents and presumably her parents wouldn't have

t he same angst about comng in to see the
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prosecut or or --

| don't see why. M . John existed, and they knew
of me, and there was no backlog of sort of ill

will that I was aware of, M. Knox.

Okay. Now much has been made, through the course
of your cross-exam nation, of the little notes

t hat you prepared which becanme subject of

i nvestigation and ultimtely, at l|least in part, an
issue in discussions between counsel at Supreme
Court of Canada, --

Uh- huh.

-- but the little docunment that you prepared for
-- during the course of the prelimnary inquiry.
And I'"ve -- 1'"Ill bring up a version of it, 301015.
And | amreferring to, of course, to the recording
you made of the report to you that Nichol John had
said, in the witness room at the prelimnary
inquiry sometime in |l ate August or early
September, in which she testified in September if

| recall ny cal endar, but she had said in the
presence of one of the MIllers -- your note says
Ms. MIller, Peggy Mller testified here that she
was actually the one present, her nother

wasn't, --

Oh, okay.
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-- Mary Marcoux and Al bert Cadrain, but Nichol

John, for no apparent reason, she was sitting as a

witness waiting, said, 'l don't know why he didn't
kill me too, | was right there, | saw it all but
' m not going to tell anybody'. Now sir, back in

1969 and through January of 1970 when you were
preparing your case for trial you were assessing
whet her you had truthful statenments from Ron

Wl son and, in particular, from Nichol John?

Uh- huh.

Did this spontaneous utterance as it were, in an
environment not connected to you, do you recall,

play any part in keeping you confortable that

Ni chol John actually saw David M| gaard kill Gai
MIller?

Well it would, it would lend me a degree of
confort, because the -- what she said, of course,
woul d indicate that in fact she, 'l saw it all but

"' m not going to say nothing', that would, |
t hought, be significant because it appears to

i ndicate that she did see the murder take place.

And this is in a setting, if you will, where |
don't think she expected to be overheard -- and |
of course did not overhear her -- but certainly

t hat went into nmy, you know, conscience, if you
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will, in that way.

Yeah. Effectively, an unprovoked utterance by

her --

Yeah.

-- that was very harnful to M. Ml gaard --

Yeah, absolutely.

-- without anyone in the room pressuring her or

t hreateni ng her or doing anything?

No.

It was a civilian witness roon?

That's correct. And these three people, and |
accept that | evidently got Mrs. MIller when it's
in fact Peggy MIller, the others | believe were --
are and were correct, --

Okay.

-- something set her off to say that.

Yeah. And again, during your cross-exam nation

| ast week, nmuch was made of the fact that you
didn't raise it in questioning her, or anything of
t hat nature, but aside fromthat, in terms of your
state of mnd, your belief in the strength of your
case, would it be fair to say that this would have
been significant because it confirnmed,
effectively, what she told M. Roberts in the

interview that she did with himon May 24th, 19697
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That's right, it -- when she says, 'l didn't know
why he didn't kill me too, | was right there and
saw it all, but I'm not going to say nothing'
woul d be the sanme, if you will, set of facts in a

different | anguage than she did tell M. Roberts
when he exam ned her after he exam ned W I son, and
clearly not on the polygraph, but it certainly fit
exactly with my understanding of the true state of
her knowl edge, Ms. Knox.

Uh- huh. And as a, of |esser significance but
nonet hel ess information that you had in your frame
of reference with regard to that, you had -- and |
un -- and you believed, evidence from or
statements from Ron W Il son that she was frightened
of , physically frightened, withdrawing from not
wanting to be near himin the sense that she noved
away from himin the car after she supposedly saw
this event and that she continued to be frightened
and upset en route and on the trip from Saskatoon,
to Calgary, to Ednonton; and al so some suggesti on,
did you not in your file, through w tnesses who
were interviewed but not called, |ike Barbara Best
(sic) in Regina, that after she came back she was
obvi ously bothered by something?

Yes.
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And the statement, although he denies having given
it to police, from her social worker that for some
reason he was talking to her about a murder,
because according to the police docunents he said
to them that she had told him that she was not
personally involved in a murder sometime after she
came back off that trip?

Yeah, all those things are true, they are all in
the file, and all those things had an effect on ne
in terms of her evidence, if you wll.

And your belief that she was truthful when she
said to M. Roberts that she'd seen himkill --
Yeah, --

-- or stab Gail MIller?

-- absolutely, that was ny belief then, and none
of those things, of course, detracted fromit, Ms.
Knox.

Yeah. It was suggested to you, during the course
of your cross-exam nation, that if you had taken a
critical |look at her statement there were various
t hi ngs that should have alerted you to the

i mprobability of it, including the fact that she
said she saw David M | gaard, when he grabbed Gai
MIller, stab at her with a knife as he was pulling

her into the alley; do you remember M. Wl ch or
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M . Lockyer suggesting that?

Uh- huh, | expect so.

And them saying to you that "well, the cuts in her
body were through her coat but they weren't

t hrough her uniform so that was inmpossible,
because if he had done it there the cuts would
have -- and effectively, | don't know if they
followed this to its logical conclusion -- but the
cuts would have gone through the uniform do you
remenber that suggestion?

Yeah, | know that |ine.

It couldn't have worked because she said she saw
him stab at her in the alley?

Yeah.

Was there anything of the state of Gail Mller's

coat or, and I don't know if anybody investigated

it, I found one place where it was said by M.
Asper, in fact, in a press interview, that there
were six cuts in the back of the coat. Did you

have any reason that you had to assume or believe
t hat because Ni chol John said she saw him stabbing
at her with the knife as he pulled her into the
all ey, that that would have meant that the knife
was penetrating her coat and penetrating her body?

Not in the |east. The term nology "stabbing at"”
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in my vocabul ary, one of the -- could include
stabbi ng at and not having the blows | and, all the
way up to having them pierce the body of the
person.

But stabbing, stabbing doesn't necessarily mean
that every time sonebody gets jabbed with a knife
it penetrates all their |ayers of clothes, goes
into the body or anything of that nature --

Not at all.

-- 1n your experience as a prosecutor does it?
Not at all, and again the term nol ogy "stabbing

at" to me quite legitimately can mean the same
thing as "stabbing at" and not having the knife
actually, if you will, |and.

M. Caldwell, as a caution, | didn't bring up her
statement again, and | should remenber it, |'ve
read it so many times, |'m not sure that the term
"stabbing at" is her term she may have said
"stabbing", but even if she used the word
"stabbi ng" as opposed to stabbing at, stabbing
doesn't necessarily require penetration of all of
the garments of clothing and the body for her to
have observed a knife being jabbed?

No.

COMM SSI ONER Mac CALLUM: | think we should
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be a little careful about what exactly was said.
May we have the statement, please?
MS. KNOX: Certainly.
COMM SSI ONER MacCALLUM: It would be the
one of May the 24th?
MS. KNOX: It would be the May 24th
statement, yes, if we could have it brought up.
MR. BOYCHUK: 006646.
MR. HODSON: 006645.
BY MS. KNOX:
OCkay, M. Caldwell, we now have up Nichol John's
statement and |I'm going to have to beg the
i ndul gence of the group because | didn't go
t hrough it and mark --
MR. HODSON: Next page.
BY MS. KNOX:
Next page, pl ease. Okay. At the top of page
006648, part way through her statement she says:
"I saw him grab her purse, | saw her
grab for her purse again. Dave reached
into one of his pockets and pulled out a
knife. | don't know which pocket he got
the knife from  The knife was in his
ri ght hand.

| don't know if Dave had a hold
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of this girl or not at this time. All |
recall seeing is him stabbing her with
the knife."
Okay.
Okay. So that's the | anguage that she used, but
again to go back to, and draw ng on what you knew
in 1969 in ternms of the mechanics of injury, the
use of knife in crimes and what you know
subsequently through your years as prosecution,
t hat stabbi ng somebody al ways required that there
be penetration of the clothes?

Oh, no, clearly the term nol ogy here is stabbing,

the word "at" is not there, contrary to nmy menory
of it, but stabbing someone could, in ny
experience, rank anywhere from not contacting the
person or their clothing to the opposite extreme
of having a bl ade penetrate the, whatever | ayers
of clothing there were and | odge itself in the
person's body, so there was a whol e range of
possibilities in my experience, m' am

And continuing with what she said at that point in
time and the objective data that you had to assess
what may have happened here:

"The next | recall is himtaking her

around the corner around the alley and |
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think I ran after that."
So what happened to her in the alley, whether

coat got pulled off, her uniform pulled down,

of those woul d be possible to have happened as

part of this attack on her by David M| gaard
Ni chol John's rendition of what she saw was
correct wi thout her seeing it because after t
brief struggle and him pulling her into the
alley, she had no view of what m ght have

happened, could have happened, did happen, or

we know now, in fact it didn't happen as between

M. MIlgaard and Mss MIller?

That's how | read this, M. Knox, exactly.
Ckay. Now, again, sir, and |I'm still junping
around a bit here, but in the suggestion to y
t hat you should have been alert to, you shoul
have done a critical analysis of statements,
shoul d have realized that something was wrong
here, did the fact that some of what was give
the news statements squared better with facts
what had been given in the first statenents,

| " m thinking of, and we can talk about dishon
or om ssions because the right questions were
asked or whatever, but the fact, for exanple,

nei ther one of them disclosed in their origin
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statements about the el evator break-in and things
li ke that, did that play any part in your
assessnment of what was the truthful statement as
you canme to believe it, or the truthful statenments
as you came to believe them followi ng May 23rd,
May 24th, 19697

Yeah. The fact of, let us say, m staken or wrong
evi dence about, for instance, what was and wasn't
taken from the el evator wouldn't cause me to
derail or discount |ater statements which | had
every reason to think were nore conplete and
truthful, Ms. Knox, those kind of differences
could happen without them triggering me saying
because she didn't notice, say, the flashlight,
' m not going to believe anything she said.

But nore inmportantly, M. Caldwell, is the fact
that they were things that were not quite legally
proper that were omtted fromtheir first
statements, did that influence you in thinking
that, and |'m going to paraphrase or coin a phrase
here that we often use, that basically in March of

1969 they were snowing the police a bit, and it

was the little things fromthe start, it was
suggested to you, like, all three of them said the
sanme things. Well, all three of them omtted the
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fact that they stole the battery before they left
Regi na.

Yeah.

Al'l three of themomtted the fact that they did a
break-in at the elevator, those kinds of things.
Yeah.

The things they adm tted, although M. Lockyer
said there's no indication that these guys got

t oget her and pl anned their story, somehow they al
conveniently managed to | eave out that which was
not very favourable to them not in the context of
the murder, but just in the context of their
conduct that night?

Well, that phenomenon isn't rare by any means of
havi ng people who are coll eagues to some extent in
what is going on, be reluctant to come out wth,
you know, truthful, umm descriptions of what they
really knew all along, so the fact that that
happened, Ms. Knox, would not cause ne to say
therefore | don't believe what they did say |ater
when | felt that what they said |later was true and
supportable by various other means.

Okay. Sir, in addition to the fact that, and I
suggested to you that those weren't the days when

it fell off the tip of her tongue to be suspicious
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of the police or anything of that nature, that you

were operating in an age of more trust and good

faith in a large part due to the fact that

generally police, particularly in small

communities, were very reliable, did their very
best to do their job, sonmetimes made m stakes, but

often nore because of innocent m stakes as opposed

to the kind of mal feasance that officers in t
town are being accused of in this case, but i

not a fact that also in addition to the fact

as M. Lockyer suggested, and M. Wl ch may have

suggested, you didn't do a real critical ana

of what happened in those May 23rd, May 24th

interviews that caused the change, that in fact

that's not quite right, and |I'm going to ask
have brought up document 006818, and this is
| etter directed by you to M. Boyd, the

adm nistrative officer for your departnment,
Oct ober 2nd, 1969, it's regarding the Ml ler
and the significance of the letter is not so

the content, sir, but it is, to refresh your

menmory, that in fact at the request, or at the

suggestion perhaps is a better way to phrase
at the suggestion of M. Tallis in his capaci

counsel for M. MIlgaard, you did in fact get
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the city the very person who took those statements

t hat you were relying on so nuch as being
accurate, being Inspector Roberts, you arrange
for himto come in, you had himinterviewed by
both yourself and M. Tallis together concerni
the part he played in the questioning of the
wi t nesses and presumably the circumstances giv
rise to those statements that are so much the

poi nt of contention in this Inquiry.

Al'l of that happened, Ms. Knox, as set out in
letter.
And is -- the records in your file, and it has

been canvassed with M. Hodson by you, in fact
had subpoenaed M. Roberts to be avail able for
trial to give evidence if it was -- it appears
it was considered necessary by M. Tallis, but
certainly you and he both took the steps of

talking to this expert in a new field of scien

as it were, in crimnal justice, and presumabl

get a take on the bona fides of what he did, what

he got and how he got it, as it were?

That all occurred, Ms. Knox, and | felt all that

was, you know, certainly proper from my point of
Vi ew.
Sir, in his course of his cross-exam nation, at
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one point, with some objection from ne,

M . Lockyer referred you to, and M. Wlch did
too, to |l essons we've | earned over the years as a
result of the inquiries into the crimnal justice
system realizations that sonme of the things that
we' ve done, albeit in good faith in the past,
weren't necessarily the right things, and you were
referred to the Morin Inquiry, for exanple, and
the failure to disclose a statenment, how it would
have made a difference in terns of the charges
against M. Morin and others, but would it be fair
to say that, and | want you to go back again if
you can to 1969, that over the years between 1969
and 1987 when you l|left practice, that just as

t here was continuing and evolving attitudes and
practices within police departments, prosecutors'’
of fices about, for example, how we dealt with
women who were victinms of sexual violence, the
rape cases, we also canme to realize through the
course of time and | essons |earned, both in our
jurisdiction and others, that sometimes what we
believed to be the state of the art in how we did
our work, and which we used in absolute good
faith, wasn't necessarily always the

state of the art?
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Yeah, |I'm sure that happened fromtinme to time,
clearly.

We tal ked yesterday a bit about the evol ution of
| egi sl ati on and practices around rapes and rape
of fences, the change in the |law to better
accommodate the reality of the circunstances that
women find themin, the notification of victinms
about what happens to their cases. ' m going to
suggest to you that another area that we cane to
| earn that we weren't always wi se in our practices
in was interview ng techniques that we used as --
| say we, but as police officers in interview ng
wi t nesses and suspects, as prosecutors in the way
we interviewed witnesses in preparation for
presenting their evidence in Court, and someti nes
in the ways we presented their evidence in Court,
just as we came to learn that sonmetimes those guys
sitting up there on the bench didn't always have a
good appreciation of the way people think, the way
they react to situations and how vul nerabl e they
may be to suggestion, be it sublimnal or

ot herwi se. Wbould you agree with nme that that

was - -
Yes, | agree with that. There was, | think, a
continuing attenmpt, if not success, in inproving
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met hods of interviewi ng wi tnesses and eventual

of course calling their evidence, and sone of

woul d be affected, of course, by decisions com ng

down from higher courts saying you did that wr
pl ease do it this way in the future, and I'ms
prosecutors made the attenpt to follow through
t hat .

And you' ve indicated that you've had some

i nvol vement in changing police practices after
came to the Saskatoon office. Did you have an

i nvol vement in teaching, for exanple, at the

Police College in Regina, teaching officers about

how to take statenents so that they got good,
accurate recounting of events from wi tnesses

uni nfl uenced by other know edge they had or

beliefs they held about what may or may not be the

actual case?

| did a small amount of |ecturing at Regina at
Di vision, often to RCMP nmenbers. Once | noved
Saskatoon | lectured a very |arge nunber of ti
t he nunmber, for instance, 30 plus sticks in ny
m nd, to Saskatoon police sections, let's say,

morality detectives, this, that and the other,

their request, and as | nentioned earlier, one of

these | ectures is actually what led to the
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institution of the case prep office for the very
kind of, you know, difficulties officers thought

t hey were having, so that did go on, not limted
to what you've stated, but of course quite a broad
range of subjects.

Okay. Sir, I'"mgoing to suggest to you that well
beyond the 1969, 1970 time frame that you were
operating in and that Sergeant Mackie was
operating in, Lieutenant Short and others,
Detective Karst who interviewed wi tnesses in these
cases, that curriculums were instituted in police
coll eges to teach police officers how to properly
take a statement, the art of effective statenment

t aki ng?

"' m sure that happened.

' m going to suggest to you that even in -- well,
certainly in Saskatoon, in particular, experts
wer e brought in, there's one guy who has an | srael
name that | can't remenber now, but experts were
brought in to teach police officers how to
properly and effectively take statements, not to
suggest that they had been intentionally doing it
wrong - -

No.

-- but to help themlearn fromthe | essons of
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ot hers?

' m sure that happened as time went on, M. Knox.
And |'m going to suggest to you that as tinme went
on there evolved a community of experts,
psychol ogi sts and others, who teach the art of
effective statement taking and point out to
professionals |ike prosecutors, police officers
and others in the system including involving

t hemsel ves in sonme judicial training, about the
pitfalls of all the assunmptions that we used to
make about how we were doing our jobs and our

i nherent belief that we were doing it right,

wi t hout realizing that sometimes we were doing
some damage with respect to the accuracy of
information that we were getting from witnesses,
i ncluding eye witnesses and doing that?

| know that that has been a growth industry in
every, | say that respectfully, over the | ast
number of years because of the very flaws that
have been discovered in cases as to the way the
statements were taken.

M. Caldwell, you and | haven't discussed this
before, but | hope you mean growth industry in the
most positive sense.

Yeah.
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Because | was part of the growth industry in

anot her jurisdiction.

Yeah, | did mean that in a complimentary way,

ma' am.

But basically it was learning from m stakes made
benignly as opposed to with sinister actions on
the part of others?

Oh, that's quite right. There were -- sone of the
subject matter involved young people, others,
sexual assault victims, and there were
unquestionably court findings that indicated that
the way they went about case X was not right and
here's how it should be done in the future, and
certainly this involved high, you know, high rate,
trained personnel giving the instructions as
opposed to, you know, your fellow officer,

what ever . | certainly know that happened.

"' m going so suggest to you that you are right in
tal ki ng about sonme of it being about interview ng
sexual assault victims and victims of violence,
but it extended beyond that, |1'm going to suggest
to you, even to getting eye witness accounts, for
exanpl e, without planting unintentionally into the
conversation pieces of information that would

unknow ngly influence the recollections, recall of

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18617

even eye witnesses.

Oh, I"'msure that that's a very proper area, and

it has been studied and presumably it has

i mproved.

Ckay. Now, sir, in 1969 when you were dealing
with these officers, and |I've just |isted some
t hem Sergeant Mackie, Detective Karst, Lieuten
Short and ot hers who were part of the

i nvestigation, M. Ulrich in helping you,
assisting you with Court, did you at any point
time ever either accidentally or by their desig

become aware of any kind of action or thought

of

ant

in

n

processes on their part that would fall into what

M . Lockyer referred you to |ast week as either

tunnel vision or noble cause corruption, where

t hey believed they got the right guy and they wil

go to any lengths to get him even perjury,
massagi ng evidence or anything of that nature?
No, nothing like that came to nmy attention.

Those -- the officers who were involved in this

file I"msure knew | had a very taxing job to get

the case through the Court system in proper shape

and |'m sure that they would be very conscious
avoid -- the last thing any of them would want

do was try to sneak something by nme, Ms. Knox,
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because | was a relatively new arrival in
Saskatoon and | just, |I'm sure there was a nutual
respect there and | didn't detect any hint of that
thing that you mentioned, whatever.

You've made reference a number of times to the
fact that in 1969 Saskatoon was a small comunity?
Uh- huh.

Al'l of these officers were senior officers in the
field of policing in this small comunity?

The ones we've mentioned were.

And you were a senior prosecutor in a small
community at that time, and |I'm just stating some
obvi ous facts here.

Yeah, that's correct.

You certainly had a famly, a wife and chil dren.
Some of them if not all of them presumably, had
famlies who lived in this comunity; would you
agree with that?

The police officers all lived in the community, |
did, and we, between us, had, needless to say,
various children.

|f you had done either, for any purpose, the

t hi ngs that have been suggested about you over the
years, you personally as the prosecutor, the

police officers as the police officers, if you had
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done any of the things suggested knowi ng that you
wer e causing an innocent man to be convicted, you
woul d have had two realities that you all would
have had to live with, wouldn't you, one being

t hat you put an innocent boy in jail?

Absol utely.

But the other would have been for all of you that
you would have had to go home and sl eep at night
knowi ng that you left a vicious rapist and killer
| oose in a comunity where you, your famlies and
your children lived wouldn't you?

Yeah, that would be the other side of that same
coin in nmy view, m'am

And the continuation of that side of the coin
woul d have been every night when you went to bed
you would have had to sleep or try to sleep
knowi ng that maybe tonight is the night he's going
to strike again?

Yeah.

We haven't protected our comunity, we've lied to
our community and we've exposed them to conti nuing
and per haps greater risk?

Both those things would be intolerable and, in ny
case, even though we now know the result of the

case was i ncorrect, none of those worries or
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troubles affected nme over the years, whatever,
because up until the, in effect, the DNA evidence
came out, | was -- my conscious was fine, | was
sure that the right person had been convicted, and
so none of that, M. Knox, took place or got back
to nme in any way, shape or form

MS. KNOX: Sir -- and, M. Comm ssioner,
|'"mnoting the time, it's about 10 m nutes to 12.
The next area that | intend to go into is the one
that's going to take sone tinme because it's the
subsequent contact that M. Caldwell had with the
Nati onal Parol e Board.

COWM SSI ONER Mac CALLUM: Yes.

MS. KNOX: | can start and go into it for
10 m nutes or we can break and |I m ght be a

little bit nore efficient when we come back this

afternoon. "' m at your discretion.
COVMM SSI ONER MacCALLUM: Well, if
efficiency will make up for the 10 m nutes, Ms.
Knox, |'m happy to break here.
MS. KNOX: Yeah, | can get rid of a whole
bunch of stuff that | no | onger need and be

better organized for the afternoon.
COWM SSI ONER MacCALLUM:  Good.

(Adj ourned at 11:49 a.m)

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18621

(Reconvened at 1:31 p.m)
MS. KNOX: Thank you, M. Comm ssioner.

BY MS. KNOX:

M. Caldwell, | had indicated before the break
that | was going to go, nove to the area of your
in -- contact with the National Parole Board in
1972 and forward, and | will go there i mmediately,

but this morning | had said to you that somewhere
in your file | remenbered an indication you had

had contact with, and conversation with, Nichol

John's father. | wonder if | could bring up

document 007074, please. And | think -- | just
want to make the record correct, | suppose, in
this regard -- | think what | was recalling was

the letter that you wrote to M. Tallis dated
January 15th, 1970, where what you in fact

i ndicated to him was that Nichol John's father had
call ed Detective Karst, and the incident or the
person being referred to there is Maurice Cerato,
and | had m stakenly, in nmy review of the
material, attributed that phone call as having
been received by you.

Okay.

But to expand on the point that | was making this

morning, certainly Nichol John's famly nmade --
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had contact with the police as well as with you,

as we know because her father was outside the

office, if she had shared concerns, or they h

concerns that she was being inmproperly treated in

any manner or coerced into giving information that

wasn't in fact --

Yeah.

ad

-- believed or apparently accurate at the tinme?

Yes, the -- they know where and when | was, Ms.

Knox.

Ckay. Sir, the next area | want to go is of

course, as |'ve said, the involvement that you had

with the Nati onal Parole Board and the contacts

you made with them over the years with respect

M. Mlgaard. And you have been questioned at

|l ength at that and at one point in time
M . Lockyer, | believe, suggested to you that
your actions and your interventions with the

parol e board over the years, you not only gav

them i nformati on that was incorrect, but in fact

e

you became, in effect, M. Ml gaard's greatest

tormentor during the course of his sentence;
you remenber that being suggested to you?
| do.

Okay. And it's also been suggested that your
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moti vations were doing -- for doing that are
guestionabl e, and driven by a zeal to keep himin
jail, with the suggestion that know ng, as you
knew, or it's suggested you knew that in fact he
was an i nnocent man?

Yeah, vyes.

You remember those suggestions being made in the
public arena, and to some extent in these hearings
at various points in time, do you know not?

| do, Ms. Knox.

Ckay. M. Caldwell, M. Hodson indicated during
his | ast area of questioning with you that the
Comm ssi on had been successful in obtaining the
parol e board document that you were relying on in
your correspondence and as the reason for your
contact with the board in 1972; do you recal

t hat ?

| do.

And the book, as you indicated in your letter in
1972, was entitled an outline of canada's parole
system for judges, magistrates, and the police?
That's correct.

Okay. That docunment has now docunment |ID 332055
and | have it brought up on the screen. And, as

M . Hodson didn't canvass any of it in detail
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you, | want to direct your attention and
Comm ssion's attention to parts of it. And if we

could turn to the third page of the docunent,

whi ch would be 57, 0057, the Introduction sets out
t he purpose of the book, and |I take it you would
have read that when you came into possession of

t he book and, to some extent, been guided by it in
your decision to make contact with the National
Parol e Board in 1972?

No doubt | did, Ms. Knox.

And essentially what the booklet is, it's an
invitation, it says judges, magi strates and the
police, to -- or it's an invitation for themto
become involved by, first off by acquiring an
under st andi ng of the policies and operations of
the board to pronote a better understanding of the
board work, and in -- significantly from your
point of view -- to increase coordination between
board, the board and others in the field of
corrections so that we can realize our nutual
aims, the protection of the public and the
rehabilitation of the offender?

Yeah, | would have seen and read that and thought
t hat was, you know, a legitimte concern as it

wer e.
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Okay. And if we could go to the next page,

pl ease, and I'l|l refer you to just a small piece

starting here, the dual purpose of the board.

| take it you would have read, as well, this

section that says the dual purpose of parole is to
assist in reformation and rehabilitation so that
he can be, an offender can become a | aw-abi di ng

citizen, but also to ensure there is no excessive

risk to society?

| would. That's a doubl e-barreled proposition, as

you see, and | undoubtedly perused that.

And again, noving on to further down the page

t he second colum, you would have reviewed the
policy statenment as contained in this docunent,
t he suggestion that parole is not a question of
interfering with the sentence of the Court, it's a

matter of mercy or clenmency, the board believes

that parole is important to assist in

rehabilitation, and they |list a number of factors,

and | direct your attention to (d) and (e) in
tal ki ng about the factors they consider and

referring to an inmate; where his reform and

rehabilitation will be aided by parole and when

his risk -- or when his release would not mean an

excessive risk to society?
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| see those.
And, sir, in reading through this and other parts
of this document -- and |I'm not going to take you
through all of it -- was it apparent and clear to

you that the parole board operated on a policy of
risk assessment, if | can use their | anguage, and
that they considered treatment, rehabilitation to
be a very inmportant aspect of their mandate, but

also that such had to be weighed in terms of the

protection of the public?

Yeah, | certainly understood that to be the case,
Ms. Knox.

Okay. And sir, again in terms of going through

t he book, if we go to the next page -- sorry, if |
can go back a page, please, and if | could go now
to 59 -- I'"'msorry, ny copy doesn't have all the

page nunbers and | want to draw out this
particul ar part right here. It tal ks about the
eligibilities for an inmate serving a life
sentence, and specifically said an inmate serving
a life sentence for non-capital murder nmust serve
ten years, and anyone serving a life sentence nust
serve seven years.

So in 1972 -- | draw this to

your attention only for the obvious question -- in
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1972, when you were writing to the parole board
and you were saying "you have in your custody a
young man who | believe has sone serious
psychol ogi cal problenms and he is a big risk to
society", this was being done in the context of
there being a nunber of years for them to engag
in their processes of assessment, treatnment, an
if possible, rehabilitation; was it not?

It --

You weren't riding up to the gate when this kid
was about to conme out and say "hold your horses
you shouldn't be lettin' this guy out", but you
et himsit there for seven years or six years
bef ore you drew your concerns to their attentio
you acted years in advance of his earliest
eligibility date?

That's correct. And | would have seen that as

being ten years in this instance, ma'am m nus
t hings they mention there, so that | knew they
a good, lengthy period in which they could act.
And, all things being equal, | would think the
earlier my concerns got to them regardless of
t hey evaluated ny concerns, the better it would

for -- for the operation of the system

Okay. If we could go to the next page, please,
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there is a category that I will have brought

out

here under the heading Investigations and Reports.

Now | '"m not going to refer to the particular

page

nunber but at one point it was suggested to you

| ast week during your questioning that -- and

t ake you through your letters in a noment --

but

when you wrote your letters you, at one point,

said that you knew of no resource in the community

t hat woul d assist him and you were chall enged to

say "but you knew about his famly, you knew

hi s

famly supported him vyou didn't say anything |ike

that to the parole board”; do you remenber, i
summary way, being asked those questions?
Yeah, that's right.

And, sir, when you were doing your letter in

n a

1972

| take it you would have read and had know edge of

t he process of parole assessnent, that the parole

board does, as it says here, that they do a --

investigations, they do personal interviews wth

the inmate and his famly, these are done by

t he

board's own staff, they don't rely on third-party

reports, and they | ook at reports from courts,

police, institution and social agencies that
dealt with him?

| see that.
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t hat you could m slead or change the picture of
David M| gaard's parole situation vis-a-vis his
famly and any support he m ght have had from

enpl oyers or anything of that nature; were you?

No, no, | was putting to them what | believed was

valid information, at what | thought would, in
timely fashion, in short as early as possible

within reason, M. Knox.

a

Okay. And 1'll just highlight here, in ternms of

your assunmption or your presunmption that it was
appropriate for you to do this, in fact through
this manual the board is expressing appreciatio
for -- they refer to police, magistrates and
judges, but | presume you considered yourself t
be of that ilk -- but they express appreciation
for officials in jobs such as yours, the police
the courts, who would take the time to assist t
in having the full picture of an offender so th
they can make the best possible decisions both
terms of treatment and rel ease considerations -
Yeah.

-- if those become factors?

That's how | took it, and interestingly there's
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not a heading for prosecutors, but certainly
somewhere along the continuant from police to
courts | would have felt confident that they
woul d, you know, wel come assertions from
prosecut ors.

Okay. If we could scroll down, then, to the
heading that is down at the bottom of the screen,
and under the category of Judges and Magi strates,
whi ch you consi dered yourself to come into or to
be part of the group in an extended kind of way,
you indicated in your evidence earlier that you
were | ooking at and considering nine criteria that
t hey had outlined --

That's right.

-- as to the basis of the reports, and |I take it
you are referring to this part of their bookl et

t hat says 'when we asked for reports you, having
taken on the task, or self-appointed of doing the
report, that you follow -- you do certain
criteria. And if we could go to the top of the
next colum, please, and outline these itens (a)
to (i)?

Yeah.

Woul d these be the criteria that you were

consi dering when you drafted your letter in 19727
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Yes, Ms. Knox, they were. | think I even recited
each one, in effect, as a separate paragraph, and
what ny views were on each of them if |'m not

m st aken.

And sir, for the record, what they were asking was
for you to give your inmpressions of the inmte and
his attitude and demeanour at the time of the
sentence?

Ri ght .

A conplete picture as presented at trial, and the
circunmstances of the offence, not just the
evidence at trial but the circumstances of the

of fence?

Correct.

The effects of the offence on the victimand in
restitution, which clearly wouldn't have been a
factor here; the reaction of the public, if any,
to the offence?

That's so.

Whet her violence was involved in the comm ssion of
the offence?

That's so.

Whet her the offence was deliberate; the offender's
reputation, famly background, and work record in

the community you were invited to comment on?
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Ri ght .

You were invited in (h) to talk about al cohol or
drugs, if you had know edge; and clearly the | ast
one would be for a judge, what you had in m nd
when you gave the sentence you did, which |
presume you didn't attempt to proffer, but it
didn't matter anyway, --

No.

-- It was a statutory required sentence?

' m sure that's correct.

And then going to the |ast paragraph, this

par agraph here directed at judges but in the tenor

of you writing the report, you -- do you recal
seeing that the board said -- invited or expressed
a view that 'some judges', particular -- 'or

magi strates, particularly in rural areas, are able
to give us a great deal of information about a
man's famly and background and his reputation in
the community which m ght not have been obtained
from ot her sources. We want as much information
about the inmate as possible, and we are nost
grateful to sentencing authorities for their
assistance in this matter.'

So again, in terms of the

criticisnms you have been subjected to about the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18633

information you put in, would it be fair to say

t hat, when you sat down to write this report using
this docunent or this booklet and this invitation
as a guide, you were being invited to step outside
the rules of evidence and the -- just what
happened in the courtroom and to give a broader
base of information, if you had it, including
nebul ous things by way of proof |ike reputation, a
man's reputation in the community?

That's true. The first sentence there, Ms. Knox,
whi ch concl udes, 'which m ght not have been
obtained from other sources' would be a broadening
of possible, you know, sources of information,
which they clearly invited, whatever use they made
of it. And then the term nol ogy, 'we want as much
i nformati on about the inmate as possi bl e’

and on, to ne, conveyed just that.

And again | assunme that you read the full bookl et
and you didn't figure you were closer to the
judges and magi strates, but you were closer to the
police, I want to, I'll scroll you through the
section about, that's directed to police, and if
we could go to the bottom paragraph at the bottom
of page 4, they indicate to police, and | presune

you read this, that we would |like to know the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18634

circumstances of the offence, what part the

of fender played, we would like to know if the

of fender was cooperative when apprehended, you may

be able to tell us something, and if we could

to the next stage, about the man's general

reputation in the community and if he has been

troubl e previously. You may al so know t he
of fender's work record and fam |y background,
this information is useful.

|s see that, ma'am

go

in

al

Again, sir, an invitation to step outside crimna

convictions, proven evidence in the Court and

to

be nmore enconpassing in passing on your know edge

base?
That woul d, Ms. Knox, be the only way | could

t hat paragraph. |'"'m sure | took it that way.

t ake

Ckay. Now, sir, | want to take you to the next

part, and still under the umbrella of the pol
do you recall reading, or would you have read,
you don't recall, that in expressing the
invitation or encouraging the participation of

police or corrections people, referring to pol

reports specifically here, the board said, and

quot e:

"If there was no official version of
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offence, the inmate is able to present
his version w thout fear of
contradiction. This would thwart any
attempt to have him face the reality of
the offence and hinder reformation and
rehabilitation.™
And then they talk about sexual assaults as an
exampl e. But again, did you read fromthis that
they were wanting to know everything that they
could so that they could meaningfully engage in
assessnment and treatment with a view to
rehabilitation if that was an appropriate
alternative once all risk factors had been

assessed for offenders such as M. M| gaard?

Yeah, | would agree with that. The way that opens

for, "If there was no official version of the

offence, the inmate is able to present his version

wi t hout fear of contradiction,” is to point out,

t hi nk, the danger that exists if the board had, in

effect, no known facts to go by, and that would be

one of these situations they nmust have been faced
with, not in this case, but in general, M. Knox.
Okay. Going to the next colum, and under the
heading institutions, while clearly you were not

an institution, would the direction or the
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information contained there, and the
identification of the importance of having
previous records from any institutional personnel
t hat had dealings with this individual, could be
hel pful for the assessnent of individual group
counsel ling, need for medical psychiatric
treatments, and it goes through a whole |ist of
factors here --

Uh- huh.

-- but that would have been read by you?

It woul d, and those of course would all be very

| egiti mate concerns of the parole board as | see
it.

And again |I'Il highlight some specifics when we go
to your letter, but would this have been a factor
in your preparation for doing your 1972 letter

t hat caused you to contact Dr. MDonal d?

Do you nmean initially?

No, in 1972 --

Yeah.

-- you made contact, and just to refresh your
menmory, if we could bring up for the noment
document 006845, and if | could bring out the
first paragraph of that, this is a letter dated

June 5th, 1972 by Dr. MDonald to you from his
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office at University Hospital where he identifies
hi mself as a professor and then the head of
psychiatry, and Dr. MDonal d docunented in his

| etter that you had recent tel ephone conversations
with himand that you had asked for a diagnostic

| abel for M. Ml gaard?

That's cl ear there, yes.

OCkay. And he indicated that he had reviewed his
file, which was based only on the one interview

t hat he had done that we heard about, plus he had
reviewed a number of institutional reports; the
Yorkton Psychiatric Centre, number 1, the Munroe
W ng of the Regina -- in Regina, sorry.

Yeah.

Number 2, and the Child Guidance Clinic of Greater
W nni peg.

Yeah.

So he had | ooked at records from vari ous sources,
and |l ast day M. Wolch referred you to records
from the Yorkton Psychiatric Centre only, but
clearly there were records existing in 1972 from
ot her institutions where M. M| gaard had attended
and been assessed, treated or whatever the
appropriate |anguage is, given that we no | onger

have the record.
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Those, Ms. Knox, were the things | was referring
to in a general way, the chart, so-called, which
Dr. McDonal d undoubtedly had assenmbled at the time
when | asked himto interview M. M| gaard, and
all those sources, of course, would be inval uable
to a person |like himself in, anmong other things,
bei ng asked for a proper title for the situation
of the accused, so that those are all extrenely, I
woul d think, inmportant raw materi al .

And would that marry well with the document that
we were going through that you had fromthe

Nati onal Parole Board that pointed out to police,
judges and magi strates the inmportance of having
past institutional records where there was any

psychiatric, psychol ogical history and that kind

of thing?
Yeah. It would be, in any of these kind of
situations, |I'm sure that a psychiatric person is

far, far better off with reliable material on the
background of the accused as previous treatnments
than simply, in effect, seeing himcold without
any of that, Ms. Knox, that would all be very

val uabl e in my opinion.

Okay. MWhile we're in this particular paragraph of

t he docunent, given the order that Dr. MDonal d

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18639

wrote it, it was suggested to you by M. Wolch

t hat you had over-inflated M. M| gaard's past

hi story of psychol ogical, psychiatric problens

t hat made him out to be a much worse character
than he was, and | refer you to the sentence from
Dr. McDonal d that gave you a diagnosis, and would
you agree that what he told you a couple of weeks
prior to you wwiting the parole board in 1972 was
that it was his considered opinion that this young
man was suffering from a severe behaviour disorder
whi ch he thought would best be described as

soci opat hic personality?

That's what he concluded and put in the letter.
Okay. And, sir, is that the | abel that you gave
to the National Parole Board when you attenpted to
summari ze what your understandi ng was of the
psychiatric situation of M. Mlgaard in 1969,
1970 prior to his incarceration?

Ms. Knox, |I'm not certain if, or that | used that
exact title. It wouldn't surprise nme if | had
because it was comng from the person with the
knowl edge to assess those things and, you know,
try to nanme people accurately as to their
condi ti on.

Ckay. If I could take you to the second paragraph
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of the doctor's letter, and keeping in mnd again

the informati on you had from the National Par
Board that they |iked having prior psychol ogi
psychiatric histories because it could help t
assess the appropriate treatnments, this parag
where he says if the parole authorities are
interested in following up this case, they m
be advised to contact, number 1, Yorkton

Psychiatric Centre, which has a fairly vol um

ol e
cal ,
hem

raph

ght

nous

file on him Munroe Wng also have some val uabl e

i nformation, and of course the Wnnipeg Child

Gui dance Clinic has reports of evaluations do

ne in

Novenmber, 1960 when M. Ml gaard was in primry

school, so three sources he repeats again, an
then he goes on to say the Department of Soci

Wel fare provided information to him by

d

al

implication of his |Ianguage here, with respect to

M. Mlgaard's stay in the correctional schoo

Il in

Regina in the spring of 1966 and this m ght also

be useful ?

Uh- huh.

So essentially what Dr. MDonald did for you
gave you a diagnostic | abel ?

That's correct.

He gave you -- and he gave you the sources of
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information, apart from his one interview, that
caused himto give that |abel, but he invited you
to invite the parole board to check it out
themselves, if | could shorthand summary what he
was offering there?

Yeah, that's what he did, and of course that --
he's, | think, one step better than sinmply saying
this is what | say he is, thanks for talking to
me, because it left it to the board to get al
those legitimte sources of raw material on the
gentl eman and to come to their own conclusion is
the way | would put it, M. Knox.

Okay. | now want to go to document 006840. Now,
sir, this is your file copy of the letter that you
then wrote to the parole board nine days after

Dr. McDonald wrote his letter and we've had it
revi ewed a number of times, you start on your

i ntroduction to the chairman by saying you have
had an opportunity to read the booklet that |'ve
just been referring you to?

Yes.

Our document 332055. You indicate that you are
writing himin respect of M. Ml gaard and you
give some information with respect to the events,

the circunstances of the offence, and generally
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offer fairly detailed information about the events
in Saskatoon the early morning of January 31st?
That's correct.

You include in it information that was led in
evidence of trial about the reenactment of the
stabbing in a motel room some nonths |ater, My,
'69, if we go to the next page of your letter.
Yes.

Sorry, page 842, I'mon the third page.

Okay.

| can talk faster than they can flick documents.
Okay. But you talk about the reenactnment of the
st abbi ng, and these are famliar so |I'm going

t hrough them fairly quickly. | want to refer you
to the paragraph that M. Wblch referred you to
and others have, you indicate or you state that in
preparing the case you had the privilege of
reading his entire psychiatric history which was
very well documented since his early youth, and
you said he had been in constant trouble since

ki ndergarten days, and the file even contains

predictions by social workers who had exam ned

M | gaard, that he would one day kill someone.
Yeah.
Now, sir, | want to just stop and wal k you through
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some of that information if | may, again because
of chall enges made as to your accuracy and
interpretation. W have available, and it has
been marked as an exhibit, the records of, various
records fromthe Yorkton Psychiatric Centre, you
reviewed them | ast week?

That's right.

And I"mreferring, M. Comm ssioner, to the
docunment starting 325181, it has a series of
reports with different dates on M. Ml gaard. The
ones | have are November 14th, 1966, February
11th, 1967, a social history done Novenber 14th,
1966 that's quite | engthy, and a nunber of other
pages that are headed social history, and | refer
you particularly to document 325182. This is the
continuation of social history, but | draw to your
attention, because it is a continuing chronol ogy,
if one follows it through and | ooks at the dates
at the top on the right-hand side of the pages, of
difficulties, assessments that are ongoi ng during
M. Mlgaard's time at the Yorkton Psychiatric
Centre.

Yes.

' mjust going to proceed forward. At 325190 we

have a continuation, but on a different date,
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Decenmber 29th, 1966, all still on their |etterhead
or the form social history. The next page,
325191, we have a docunent headed, in format,
social history, but bearing the date January 18th,
1967.

| see that.

Next page, 325192, again same document form but
bearing the date January 19th, 1967.

| see that, ma' am

And if we go to 325173, we have a heading that
this is a summary recordi ng on February 13th,
1967, so moving forward in time there's
docunment ati on of contacts, difficulties, visits
with famly and vari ous problens as they devel oped
with M. Ml gaard?

That's right.

OCkay. So when you were referring to having an
extensive history, there's docunmentation stil

exi sting that dates from Novenber 14th, 1966

t hrough February, 19677

Yeah, that's right, M. Knox.

Okay. Now, M. Comm ssioner, M. Wl ch expressed
a concern |ast day that we don't unnecessarily put
information into the public record about M.

M | gaard, and particularly about his famly and
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ot her members of his famly, and | start with the
assurance that I'mnot trying to do that, but as I
review the questioning that was done of M.

Cal dwell by M. Wbolch, and in particular the
suggestions that he was sonehow notivated by, |'m
not sure mal feasance is the right word, but it
wasn't exactly with good faith that he was
contacting the parole board starting in 1972, |
become concerned that there needs to be a ful
airing of what it was that M. Caldwell had in
1972 to the extent that we still have records
existing so that it can be objectively determ ned
whet her he was overstating in his efforts to
summari ze, with the caveat that he was giving an
invitation to the parole board go get the record
yourself, don't -- you know, he wasn't restricting
or attenpting to say to themthis is 100 percent
the picture, he said this is nmy summary
effectively, you go | ook at the records yourself
and identify the sources for themas we will see

t hrough the letter, so ny concern is, well, nunber
1, to get through this exam nation w thout getting
M. Wbl ch out of his chair, but number 2 -- |
guess |'m not going to succeed.

MR. WOLCH: | took that as an invitation.
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MS. KNOX: | said | was hoping to do it
wi t hout getting you out of your chair, but to try
to balance a fair record in respect of M.
Cal dwel | and his actions of 1972, 1974 and 1977,
but not to cause unnecessary pain, enbarrassnent
or harmto M. Mlgaard or his famly, and
guess | need to be guided as to how to do that.

COWM SSI ONER Mac CALLUM: You are only
consi dering the Yorkton records at this point?

MS. KNOX: The only records we have are the
Yor kton records.

COWM SSI ONER Mac CALLUM: Yeah, okay. M .
Wol ch?

MR. WOLCH: M. Conm ssioner, the comment
that M. Caldwell wrote was a prediction that M.
M |l gaard mght kill in the future, that was
expl ored to sone degree and | ength. | invited
M. Caldwell to find any reference to that,
keeping in mnd that |ater --

COMM SSI ONER MacCALLUM: And vi ol ence |
t hi nk was - -

MR. WOLCH: And violence, yes, that and any
sign of violence he could find. He was given
overnight to go through, take his tinme and find

any reference to violence in any of the reports,
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keeping in mnd that reports summarize previous
reports, if you get a |ate report you are | ooking
at earlier reports, and just bring to our
attention any degree of violence. He was unabl e
to find anything, as | recall, of any -- | could
be corrected. "' m not sure what the purpose is
of My Friend now raising other things in reports
that M. Caldwell hinself has scrutinized not in
the witness chair, but with the degree of

pati ence and tim ng where he wasn't rushed, and
couldn't find anything.

So to now go through, I'm not
sure what, that he couldn't find is, | think,
unduly difficult for nmy client to have that put
in the public domain. | thought that by giving
the witness a chance to say something that would
substantiate an opinion that this young man was
vi ol ent beyond the offence he's convicted of, and
| sat quietly when My Friend tal ked about
Dr. McDonal d's report, keeping in mnd that
Dr. McDonal d acted on the prem se that David had
commtted the crime, and that was -- Dr. MDonald
was interviewi ng himas the person charged with
the offence, so I put it then, if there is

something in there, M. Caldwell, that you can
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| ook at, point it out.

Now, |'m not sure what My
Friend is going to do that won't be going into
things that M. Caldwell hinmself didn't think
that the criteria, given his review, and once

it's spoken it's in the public domain and may
affect Ms. M Ilgaard, the famly or whatever, so
that's my concern.

COMM SSI ONER MacCALLUM: At the moment

there's a publication ban of course.

MR. WOLCH: "' mnot sure -- will that go to
t he questions and answers as well, sir?
COMM SSI ONER Mac CALLUM: Well, we haven't

finished with the issue of the publication ban,
it was only a tentative neasure designed to guard
the records from public scrutiny until we could

address the thing more fully.

MR. WOLCH: Well, then, M. Conm ssioner,
what | m ght ask, we can address that |ater, but
| would ask you, sir, | don't want to be jumping
up and down, but | would ask you, if you see

guestions that don't reflect on that, that
per haps you m ght lead My Friend out of those
areas. | don't want to junp up and down and say

no, that's tal king about a chil dhood prank or
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sonmething like that, but if you see that we're
going into areas that don't justify saying the
man is a predictable psychotic killer conparable
to David Threinen that he couldn't find hinself,
| mean, | think there's a quantum | eap to saying
somebody was naughty in kindergarten to saying
somebody was a potential killer, but | put nyself
in your hands, M. Comm ssioner. | simply would
like you to protect ny client in this area, if
you pl ease.

COVM SSI ONER Mac CALLUM: Do you have
anything to add?

MS. KNOX: M. Comm ssioner, M. Wlch in
his view of what this, or | think what |I'm
hearing him say is the only real issue about this
is whether there's any indication of violence in
t he Yorkton psychiatric records and | would
suggest to you that when you take the totality of
the letter and the views expressed by ny client
in 1972, 1974 and 1977, which were essentially a
replication of his 1972 letter, that he didn't
restrict himself to saying to the parole board
this is a violent young man. What he in fact was
saying to the parole board is this is a very

troubl ed young man, this is a very troubled young
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man who has had ongoi ng problens. He docunent ed
at page 3 of his letter that the problens were,
and to use his |anguage, were well documented
since his early youth, he has been in constant
troubl e since kindergarten, and the file even
contains predictions by social workers who

exam ned Ml gaard that he will one day kill
sonmebody, so there's two things enconpassed in

t hat paragraph, and if |I can sort of take them
pi ecemeal , what he was saying to himis this is a
young man who has a history of being a very

di sturbed young boy.

Now, as | say that, and | was
thinking in the car com ng back today, because
|'"'mreally unconfortable here, and | asked M.

Cal dwel | often this past day and a bit to go back
to 1969, and in deference to Ms. Ml gaard and
her husband and attempting to cope in 1969 with a
child such as David, we didn't have | abels I|ike
ADD, we didn't have the drugs, we didn't have the
under st andi ng that, of what can happen to
children, we're dealing again in 1969 standards,
but my client was dealing in 1969 standards, and
M. Wbl ch makes the point that Dr. MDonal d was

operating in doing his diagnosis from the belief
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that he was a killer. My client was operating
from the point of view in 1972 that he was guilty
of the offence, properly convicted, reviewed all
the way to the Supreme Court of Canada, and ny
di scomfort when | read the transcript of how this
area was treated and the suggestions that,
wi t hout reason, and in a very m sl eading way, if
| can sunmmarize, he took on a role with the
Nati onal Parole Board to the detriment of David
M | gaard such as he had never done before in his
career, and apparently or maybe had never done
since, but it was not deserved, it was not fair,
and | guess at the end of the day in |egal
argument what |1'm going to be asking you to do is
put side by side the booklet of direction from
t he Nati onal Parole Board, the correspondence
that he wote, the files that we have, such that
they still exist, being only the Yorkton
psychiatric files, which corroborate much of the
concl usions that he drew in the, in his letter to
t he board.

In terms of violence, MWy
Learned Friend is right, there's only one actual
reference to direct violence in the Yorkton

Psychiatric Centre where it was said that he
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acted out physically towards staff as a way of
mani pul ating them into getting hinmself out of

t here; however, if you |look in the other records,
and appreciating that we are on a publication ban
here, there were continuing and constant reports
from teachers, starting as early as kindergarten,
that this was a boy who was beyond school

control, there were continuing reports from Ms.
M | gaard and M. Ml gaard that he was beyond
parental control, that the teachers used words

l'i ke, at one point in time they said that he was
-- and, | nmean, he was removed from ki ndergarten,
he wasn't all owed back, he was renoved from

anot her number of grades and he wasn't all owed
back, he was nmoved from school to school, his
parents sought to get help for him but
repeatedly and consistently and al nost without
abatement he evidenced many behavi ours of a
troubl ed, troubled child, that troubled behavi our
continued into his adol escence, and it was M.

Cal dwel | 's point when he was writing to the board
that they had to be aware of and they should go
get the records because we have one of those rare
opportunities in life where we had a | ooking

gl ass docunented into the history of acting out
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behavi our, some of which was on the, bordering on
bei ng serious enough that he got asked to | eave
ki ndergarten, at one point in time there was
suggestions that his nother said to the social
wor ker that she used to get so frustrated -- and
| mean no disrespect or enbarrassnent -- that she
used to have to take herself away from him
because she feared for what she m ght do, that
his father becanme so frustrated with him that he
had to get away from him because of the inability
to cope with the continuing acting out to the
degree that he acted out, so that's all in this
psychiatric record, and | would submt to you it
was all part of what caused the | anguage of the
document ation that he did, and | will get to the
guesti on about the, a social worker predicting
t hat he m ght do that.

Al t hough we don't have ot her
records existing in the psychiatric file that
Dr. McDonald had, and | understand Dr. MDonal d
will testify that what we have are the remnants
of his file, we do have in CaseVault the results
of an interview done with Dr. MDonald in 1993,
and | ask that you bring up document 044628.

This is a chronol ogy of an investigation report
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or a continuation report from the RCMP project
Flicker in 1973, and I'Ill wait until it comes up.

COWM SSI ONER Mac CALLUM: 19937

MS. KNOX: 1993.

COMM SSI ONER MacCALLUM: When was the
interview of Dr. MDonal d?

MS. KNOX: The first page indicates they
start to attempt to contact him March 10th --
March 1st, 1993, if you |l ook at the docunent
here, and there's a chronology of his history and
various things like that, and it conprises a
number of pages, but | wanted to direct your
attention and counsel for M. MIlgaard to the
pages, or the notations at 044626, and again this
is a continuing sunmary of the interview done
with Dr. McDonald on the 1st of March, and |
direct you to this paragraph in Dr. MDonal d's
interview.

Dr. McDonald recalled fromthe
Yorkton Psychiatric Centre file on Ml gaard a
reference to the effect that if he, Ml gaard,
doesn't get help he is going to kill soneone.
Now, that's Dr. McDonald reporting to the police
in 1993 as having, he having seen in the file

what M. Cal dwell documented in his letter to the
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Nati onal Parole Board on January -- on June 1l4th,
1972, so though we don't have the record, and one
can cast stones at M. Caldwell, his bona fides
in witing the letter, what he documented in the
| etter, we do have what | would suggest to you is
i ndependent corroborative evidence fromthe m nd
of Dr. McDonald that he saw, and |ike M.
Cal dwel | he renmembers that what they thought at
that point in time in 1970, 1971, 1972 was an
amazi ng predictive power. They were all wrong,
but that does not change the fact that they both
have a memory of that information being in the
file in 1972, so it's with that caveat or with
that, or that issue that | want to explore this
area and to go in, to sone extent, the materi al
t hat was avail abl e.

COWM SSI ONER Mac CALLUM: Yes, thanks, Ms.
Knox. M. Wbl ch of course put the docunents into
evidence and | will see them whether --
irrespective of the degree to which they are
di scussed today. M. Wolch, as | understand his
position, has not asked that | ignore the
documents or that we should not consider them
t oday, only that they should be treated with a

degree of sensitivity given the age of the
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subject at the time, and given the fact that they
may deal with matters extraneous to what nost
concerns us in this hearing.

To get down to the specific
issue, it was raised during the course of M.
Cal dwel | 's exam nation in which it was put to him
that he predicted in his letter to the National

Parol e Board that M. Ml gaard was vi ol ent and

t herefore a danger to society. | think the

wi t ness answered that no, | didn't use the word
vi ol ence, | used other words, and M. Wl ch
replied, well, he may not have said violence, but

it certainly can be inplied fromthe tenor of
your |etters, which, to use my own words, were
vindictive or gratuitous and unnecessary.

M. Wolch then put into
evi dence the Yorkton records to show that
al t hough there was no -- to show in fact that
there was no reference to violence in those
records except for that one case you've
menti oned.

Now it's M. Caldwell's turn,
he says perhaps there's no specific record of
vi ol ence, but it certainly can be inplied from

the tenor of the records. That is a valid
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position and it is one you should be allowed to
explore. The publication ban is a separate
issue, it is still in effect and at this moment |
woul d be inclined to make it permanent, but with
this caveat, you know, | can say that things are
subject to a publication ban at this monment, but
t hat doesn't nmean they are not going to be the
subject of mention in any report | mght wite, |
hope everybody understands that, but just to
spare the victim the embarrassment of things
which really don't -- which really are not

rel evant to the Inquiry.

MR. HODSON: Sorry, if | could just
clarify, M. Comm ssioner; so the publication
ban, certainly with respect to the docunents,
will not go up on the web site or beconme public,
and what about the transcript of the exam nation

of M. Caldwell by Ms. Knox where this subject is

dealt with, are we to then -- which we can --
certainly not put -- those portions of the
transcript will effectively be in camera --

COMM SSI ONER Mac CALLUM: Yes.

MR. HODSON: -- and they will not be put on
Comm ssion's public web site; is that -- am | --
COMM SSI ONER Mac CALLUM: Well let's |eave
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the -- yes, that would have to follow, | mean
what's the point of keeping the documents out
you aren't going to keep the recitation of the
out .

MR. HODSON: And we will do that, | just
want to clarify what we should do.

COMM SSI ONER Mac CALLUM: | want to
enphasize that | haven't reached the end of th
road here yet and 1'll hear final representati

about the publication ban once we get into the

if

m

e

ons

docunents, all right, and I'll -- but remnd ne

if I forget to make specific reference to the
hearing record as well.

MS. KNOX: Okay. And, M. Comm ssioner,
appreci ate that question raised by M. Hodson,

because | was about to say that while I, as |

said, | don't want to do anything unnecessarily

to besmrch or in any way cast bl ame where bl ame

shoul dn't be casted, or take it out of the
context of having judgenments made of M.

M | gaard, Ms. Ml gaard and others in 1990 --
in 2005 for things that happened in 1966-1967,
some point in time there is an assertion out
there in the public domain now that ny client

gratuitously punitive in sending materials to
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Nati onal Parole Board to the detriment of M.
M | gaard - -

COMM SSI ONER MacCALLUM: That's the issue,
right.

MS. KNOX: -- and he has the right to have
the record corrected if in fact that's wrong, and
| will be asking to address you with that.

COWM SSI ONER MacCALLUM: Of course.

BY MS. KNOX:
OCkay. Then if | could ask to have brought up
again this Yorkton psychiatric record starting at
page 325181. M. Caldwell, you have reviewed
t hese | ast week, and | know you don't renmenber
them but if you will allow me to guide you | want
to go through some of the pieces of the
information that you would, you believe, have
reviewed in 1969-1970 --
Certainly.
-- and which were in Dr. MDonal d's possession in
1972 when you contacted him and had conversations
with himas shown in his letter of June 5th, 1972,
and subsequently got that medical opinion for --
from himthat | have just referred you to in
document 006845; correct?

Yes.
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Okay.

That's right.

| want to start, then, with what appears to be an
i ntake adm ssion form dated November 14th, 1990 --
' m sorry, 1966, sorry -- I'mwi shing my life
away, even ny past. Reason for adm ssion, would
you agree that basically what it docunments is |ong
hi story of disturbed behaviour particularly in the
area of school refusal?

That's the top sentence and appears to be --

And this is an assessnment being done by Dr.
Andrews, if we |look to the bottom of that page,
who is identified as a psychiatrist. Dr. Andrews
up here is a psychiatrist, the notation at the
bottom of the page woul d appear to suggest that he
may be the author of this summary?

Yeah, | -- that's how it |ooks to me, m' am

Okay. And then if we go to the next page, 325172,
there is what appears to be a part of a discharge
summary -- no, 325172, yes. W have, and | say
"di scharge summary' not because that | anguage
appears on the paper, but we have here a date

adm tted November 14th, 1966, date discharged
February 11th, 19677

That's - -
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See those dates?

That's how | read it.

So what the record would, on its face, indicate
now, and woul d have suggested to you, is that they
had a number of nmonths involvement with M.

M | gaard as a patient at that psychiatric
institute in his adol escence?

Yes, that's how it reads, m' am

OCkay. And, again, we'll just highlight small
parts of it; they refer to a long history of

school behaviour, talk about theft of a truck and
the police involved, but not a particularly

di sturbing offence for a young boy?

No, | see that.

There is a progress and treatment where they talk
about using behaviour therapy, a slow decrease in
his acting out and mani pul ati ve behaviour up to
his Court appearance, and then again a m nor

detail not particularly predictive of anything, he
broke the rules right after Court?

Yeah, | see that as well.

Ckay. Now, sir, the next document, starting
325175, is what | referred to earlier as this is a
file social history commenced on November 14th,

19667
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| see that.

And again, just in terms of the information you
had in 1969-'70 and what you had in '72 when you
tal ked to Dr. McDonald and wrote the board, the
reason for his referral to the psychiatric
institute at that age, or that young age, was that
he had been referred by the educati onal
psychol ogi st and his physician, Dr. Betnoff (ph)?
Appears so.

Description of the problem presenting problenms at
school, home, and in the comunity?

| see that, M. Knox.

Okay. And there's information about his famly

t hat you had in your possession, then, that I
don't think necessarily we need to go through.

If we go to the next page,
325176, information about the marriage and his
siblings that, again, that | don't think we need
to be involved in.

325177, the top part is a
personal history that, again, | don't particularly
need -- think we need to be involved in, but if we
go to the bottom part of the page, onset of
behavi our problems. And without getting into a

great deal, would you agree that what was
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suggested in these records and what is -- may have
been the basis for your saying, at page 3 of your
letter, that in preparing the case you had the
privilege of reading the entire file which is well
docunented since early youth and you docunented he
had been in constant trouble since kindergarten
days?
This, these paragraphs would be part of nme | eading
up to that conclusion, m' am
Yeah, it's simply a way of tracing it back?
Yeah.
And again, not nmeaning to besmrch the famly, but
by the age of four years sone problems started in
ki ndergarten, he had to be -- and it indicates he
was enrolled at the age of five but had to be
wi t hdrawn as he created a greater disturbance than
his teachers could tolerate. And, in fairness,
what they described is he was full of life,
constantly annoyi ng, teasing others, problens
evi dent at honme, disobedient, hyperactive,
etcetera?
Yeah, | see that, M. Knox.

COMM SSI ONER MacCALLUM: The second, the
| ast word in the second |line which is

obliterated, anybody know, "gradual 'change
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probably?
| assume, sir, it would be 'change'.

COWM SSI ONER Mac CALLUM: Yeah, okay, thank

you.
MS. KNOX: Yeah, it's obliterated in ny

copy as well, but likely a good guess, M.

Cal dwel | , of what appears to be 'C-H .

BY MS. KNOX:
Again, not to besmrch his character, but he, you
know, five years old he ended up before the
princi pal and he was inmmediately referred to the
child guidance clinic where he was -- where it was
deci ded he should be placed on some nmedication
whi ch proved to be equally ineffective?
| see that | ast paragraph.
Agai n, would that have played a part in your
summary in your |letter of history of involvement
of problems from an early age?
It woul d. It's one nmore thing that would draw
one's attention to how things were going for him
as a very young child.
Next page, 325178 starting at the top of the
par agraph, the famly noved to St. Boniface,
changed schools, adjustnment also unsatisfactory,

school principal refused to allow himto attend
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unl ess the parents arranged for professional help,
he constantly teased and nol ested ot her students
to such degrees that teachers were afraid that
they would retaliate, and their concern was partly
for his own protection?

| see that.

It tal ks about him stealing occasionally, not
going to Court, it was removed -- it was
recommended his famly move out of town, out to
the country, they noved 20 m | es away. And there
was an incident that's of no significance in terns
of any propensity for future trouble with his

br ot her. He managed to pass his grades when he
was out there. Then it goes on to say his famly
moved to Langenburg, slightly nmore settled first
year, first -- past term again troubl esome,

m sbehavi ng general, not paying attention, manages
to pass grades, again talking nore about in-school
behavi our, but nonet hel ess again your reference to
a docunentation of difficulties in school since an
early age would appear to be borne out by this

t hat woul d have been available to you?

Yes, | would have seen this, and it would sensibly
bel ong in that category, M. Knox, in nmy opinion.

Next paragraph, relationship with his father, it
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tal ks about his father being strict, probably
under st andably, easier to manage when he is home,
and this part he had indicated to somebody
apparently that his anmbition was to grow bigger
than his dad so that he could beat him up?

Yeah, | see that.

Okay. Wuld that have been a factor in your
assessment or your reference to the National
Parole Board in terms of this boy's difficulties
in terms of appropriate behaviours and concerns
about his future?

| would think, Ms. Knox, that |'d characterize
that as simply, you know, |oose talk which m ght
very well be said by persons of that age --

Yeah.

-- with no --

Not particularly sinister?

Yeah.

Just anot her factor --

Yeah.

-- for -- in your weighing of the information you
were proffered?

That's right, that's all | would assess -- assign
to it, ma'am

Rel ati onship with mother, again probably normal

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18667

kid behaviour for a 14-year-old given that he was
14. No particular significance, | take it, paid
by you to that, with the reference that he picks
on her, presum ng that to be tal king back or
sonmething |like that?

Uh- huh. | would characterize it that way as well.
Rel ati onship with siblings, not of particularly
concern, doesn't have close friends, described by
his father as smart al eck, which again is not
unusual for a l1l4-year-old, but has a chip on his
shoul der ?

Yeah. That is sonmething that | would certainly --
woul dn't surprise nme of any person of that age.
As was pointed out by M. Wolch if we go to the
next page, 326179 under the category invol vement
with the Iaw, nothing particularly sinister, --
Uh- huh.

-- mnor infractions, break-in at a local rink,

m xes with a poor crowd, one of his friends
charged with theft; again not particularly
sinister?

No, | wouldn't say that at all.

Ckay. Present situation, again nothing alarm ng
in isolation but just a, what | would suggest to

you, a continuing indication contained in the file
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of difficulties managing him and areas that need

to be addressed, and as docunmented fromthis early

10
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14

15
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age through psychiatric psychol ogical intervention
in his future probably?

That's right. That second-|ast sentence, he
resents being disciplined and refused to accept
gui dance, would catch one's attention. But ,
again, that's a factor, if you will, --

Yeah.

-- and no nore than that | would say.

OCkay. And the notation by his parents, or by --
attributed to his parents, whether accurate or
not, at his age that they -- and I'mtal king about
this part here -- that they wouldn't object if he
was removed from home situation though they were
careful to add, and | want to enphasize this, that
t hey would agree to anything that was best for

hi m?

Uh- huh.

So perhaps a recognition in 1969, in a time when
it wasn't as well docunented and supports weren't
readily available for famlies with a child who
was hyperactive, acting out, you know, beyond
control, that they m ght need help but they would

do what was best for hinm?
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That, that's certainly how it appears.

Okay. The coments as contained in the next

section, tal king about some of the reasons why he

may be having the difficulties and just going

t hrough a -- including problens adjusting, at
paragraph 3 here, because of frequent changes

his school, the acknow edgnment he is bright,

alert, can do work well if he wants to and can

academ cally perform
Going on to the next page,

possibility he could make favourable progress

opportunity provided. Again, in ternms of your

of

if

assessment, there were a nunber of recommendati ons

made by the psychiatric social worker at that

time

i ndicating, in summary, that they felt required,

cer -- that there was a need for a |lengthy period

of treatment in a residential facility centre,

or

that they could best be provided in a treatnment

facility for emotionally disturbed children?

Yeah. And it does, as you've nmentioned, specify

residential treatment centre.

Yeah. And did that, sir, play a part, again,

the characterization of this boy or this young

in

man, as you wrote it for the National Parole Board

in 1972, given the criteria that they had set
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Yeah. One of -- that would be one step, M. Knox,
whi ch possi bly we had hoped hadn't happened, but
at that stage it appeared that the people in that
field seemed to think that was essential for him
t hat | ast paragraph.

Okay. If we could go to the next page, please,
325182. This is a docunment still wunder the
headi ng social history, but clearly a different
one because it has a separate date, and it is a,
identified as a summary recordi ng, tal ks about a
group neeting on Novenber 23rd between Dr.
Andrews, the regional -- or the educationa
psychol ogi st for Yorkton-Melville Public Health
Regi on, and the worker who is writing this report
who is -- long-winded -- Allan Hagan, a
psychiatric social worker, and it's signed by him
at page 325189.

| see that.

And again sir, without taking you through all of
the details or all of the paragraphs of the
report, it was recorded by these gentlenmen, or
this gentleman, that the purpose for the neeting
was discussed at this meeting with some of the
boy's rather disturbing behaviour as well as

observations of this boy while at the Yorkton
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Psychiatric Centre. Also discussed extensively

were the results of M. Tomasheski's (ph)

personality and psychol ogi cal

tests, that he had

done some testing in Langenburg Hi gh School

November 7th, also did testing at the psychiatric

centre, and they refer to seei

ng the file for

explicit information re psychol ogical tests?

| see that.

And in the material that you had available to you,

and which was part of your know edge base when you

wrote these letters to the board, do you know

whet her you had had opportunity to see the nore

explicit information re psychol ogical tests that

was referred to there?

|'d be surprised if | had, Ms.

Knox, if -- because

| woul d have expected it to be attached to or part

of this report so | can't say

that | did that.

Okay. Sir, again just, as | say, there's sone

di scussi on about the case and

then it indicates it

was unani mously agreed, in view of past history of

acting out, present -- can't read that word very

wel | --
MS. McLEAN: '"Less t hat
BY MS. KNOX:

-- less that desirable, thank
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desirabl e social situation we reconmmend the
Department of Welfare -- we recommend to the
departnment the follow ng; that he not be returned
to the community of Langenburg at the present
time; the Department of Welfare consider permanent
wardship as it is unlikely there is any
possibility of this boy's behaviour being

modi fied, is the | anguage here, to any extensive
degree within the home situation; that they

keep -- the next recommendation is that they keep
him at the psychiatric centre on an inpatient
basis for a nunber of months with the hope that he
m ght benefit -- and |I'm skipping -- from a
structured, consistent mlieu that we could
attend -- they could provide, have himgo to
school by day, sleep at the centre by night?

Yes.

And then eventually, if he does well in the
psychiatric centre under that regime, that if the
Depart ment of Welfare accepts the recommendations
t hat he become a permanent ward, effectively
they'd put himin a foster home and they would
conti nue, he would continue to be nmonitored, but
getting him back in school being a primry goal.

And then it just talks, the next part of it just
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t al ks about his refusal to attend school .

Uh- huh.

And M. Caldwell, again, this was the kind of
information that was in your store of know edge
when you were writing the letter to the parole
board?

It was, Ms. Knox.

OCkay. And | don't think we need to go through the
rest of that page.

325183, again under the | abel
social history tal king about a home visit with
Ms. Ml gaard, ah, umm the rain (ph) job,
subj ects discussed, her agreenent that David
shouldn't return to the Langenburg community but
that she was at a |oss to suggest how they, as a
famly, could finance sending himto another
centre, some discussions about difficulties. |If
we go to the next paragraph down here, and |
referred to themin nmy subm ssions, she spent some
time recounting difficulties they have had in the
past as sometimes she had to |ock herself in her
bedroom after his acting out became so intensive
she felt or feared she m ght actually strike out
at him at other occasions M. Ml gaard had

screamed at her to get the boy out of his sight,
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in quotations, "I'Il kill that boy if you don't
get him out of nmy sight", and she is at the point
where she feels there is a possibility that her
husband m ght | ose control, in fact, as he fears,
and do some harm  And -- but it does go on to
note, again in fairness to Ms. Ml gaard, trying
to cope as she was, that she was requesting help
in handling him that the house is running better
with him out of there, but this wasn't a question
of abandonnment, it was just parents reaching a
poi nt where they couldn't cope.

And, again, would this have been
part of what was in your store of know edge when
you were writing the National Parole Board?

It would be, Ms. Knox.

Okay. If I could go to the next page, 325184, and
"1l skip some parts of it, it's basically a

di scussion about Ms. Mlgaard's willingness to
cooperate in a treatment plan and that they -- the

opi ni on expressed about him being renoved from the
home and the community so that he -- his -- and
they say so that the job of curing himof his
present behavi our and attitude can be
acconmplished. So a recognition by his parents

t hat he needed hel p beyond what they could give
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himeffectively?

That's how | read this.

Ckay. Now, sir, M. Wblch, in putting -- in
guestioni ng you, suggested to you that, when you
were writing this report about this boy, he really
didn't have any significant crimnal record, he
only in fact had one conviction, unlike others
that you were dealing with as wi tnesses. But |
direct your attention to the paragraph, if we
could go back to that page 325184, direct your
attention to informati on docunmented in this report
on the 24th of November, or as a result of a 24th
Novenmber visit, 1966, to the town constable in
Langenburg. And sir, although this information is
not information that's of crimnal convictions, in
the direction given to the -- to you as you were
authoring this letter for the parole board they
invited you, did you not -- they not, to document
ot her involvements in inappropriate, sometines
potentially illegal behaviour, that had not
necessarily been subject of charge or conviction?
Yeah, |'m sure that's so. And clearly, M. Knox,
as | read this, it did not result in a conviction,
but it would certainly fall into the category, if

you will, of worrisome developnents, in ny
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estimation --

Woul d you - -

-- as | read the file.

Would it fall into or be supportive of the
statement you made in your letter that he has been
in constable -- in constant trouble since

ki ndergarten days?

This, well this is, | think the timng is well
beyond that, but this would be where he was in
that continuumat this time, as | read it.

Okay. Starting back to the difficulties in

ki ndergarten, he continued to present troubles,
advanced to an age where, according to the town
constable, there was conflicts with the | aw, not
t he subjects of charge, but nonethel ess ongoi ng
conflicts with the | aw?

That's exactly how | assessed it, ma'am

Okay. He tal ks, and then just the discussions
about, if | could go to the bottom of the page,
meetings with both parents at the psychiatric
centre to tal k about planning for David -- if we
could go to the next page please -- and M.

M | gaard mentioning, for example, if he had noney
he would send the boy away to mlitary school or

Notre Danme College to accomplish the smarteni ng-up
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that he felt that his son required, a discussion
of many -- of plans offered and possibilities in
terms of trying to deal with his behavi our that
made it inpossible for themto continue to cope
with him at home; would that be a fair summary of
what's contai ned here?

That's how | read that paragraph, ma' am

Uh- huh. The bottom of the page, if we could go to
the last full paragraph on the page, documenting
interview ng David and tal king to him about going
to a residential treatment centre for emotionally
di sturbed children as a possible way to attenpt to
assist himin dealing with his behaviours?

| -- |1 see that in about the fourth line, that's
di scussed.

Okay. And going to the next page, please, and

ski ppi ng paragraphs; some discussion by way of
summari zation by the staff and with, regarding the
educati onal psychol ogist as well as the hospital
staff, regarding their contact and interactions
with M. Ml gaard, that being David M| gaard, and
our recommendation -- or their recommendation of
per manent wardshi p, night hosteling, and efforts
to try to put sonme structure around himto keep

better control of himand to try to nodify his
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behavi ours?

Yeah, that's the -- that's the subject they are
reviewing there, and it appears to be a further
behavi our, | would think, of concern to the
authorities at that time, w thout a doubt.

Okay. And reference to a further meeting taking
pl ace with, again with parents at RPC five or so
days | ater, November 30th, and again further
exploring what could be done to attenpt to manage
t his unmanageabl e young adol escent, as he was
assessed as being at that point in time both by
his parents and by the authorities?

| see that as well, and | -- that appears to nmake
sense from ny reading of the paragraph.

Okay. And again in reference to your indication
to the parole board that he had been in constant
trouble since his kindergarten days, going through
this chronol ogy which presumably came from his
parents in that meeting or through school records,
if they got the school reports, w thout going into
each of thema listing of continuing difficulties
in school from kindergarten, referencing again
that he was rejected from class because of his
unruly m schi evous behaviour, he didn't return;

going to grade 1, no major difficulties; |ater
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part of grade 4, difficulties devel oping again and
a psychol ogist interviewed -- intervened -- |I'm

| ooking, M. Comm ssioner at the top of 325187 --
but just going through basically a chronol ogy of
his school; generally acceptable, |ooking at
nunber 4, in grade 5; in between grade 5 and grade
6, |looking at item number 5, his mum did take him
to see a psychiatrist, took himon five different
occasions, and it was then, in grade 5, that the
recommendati on came that he be nmoved -- they nove
to a smaller town to try to allow himto better
adjust to school, and there it is documented that
his behavi our was thought to have been acceptable
when they were living in a small town --

| think, ma'am, that's 'unacceptable --
"Unacceptable'? Thank you.

-- 1f I"mnot m staken. | see where you are,

t hough, in that paragraph.

The psychiatrist's idea of taking himto a smaller
town turned out not to be the best idea,

obvi ously?

No.

And then the docunentation of David's remark to
his nother just prior to being dism ssed fromthe

Langenburg high school, where he referenced to her

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18680

"just kill me and get it over with", and her

i mpression that he hates hinmself, she indicated
that prior to making the remark he actually picked
up a knife, offered it to her, apparently as a
request to have her use the knife on hin®

Yeah, Ms. Knox, the | anguage there was that David

hates hinmself, and the rest was as you read it. I

t hink you said "she" --

"' m sorry.

-- but, clearly, it was David in the third |ine

t here.

But again, in ternms of the letter that you are
writing and the characterization that you are
doing, this would be indicative of some
significant -- it's a concern about self harm nore
t han harm ng anybody el se, but indication, as you
document in your letter, that he had a very
troubl ed history?

Yes, it's -- it would catch the attention, |

t hi nk, of anyone with any know edge in this area,
and | didn't, | was certainly a layman in terns of
psychiatric matters, --

Uh- huh?

-- but this would certainly catch my attention and

| would attenpt to, not word for word, but cover
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it in nmy views on himwhen | did write the letter.
Yeah. Docunment ed here, and not so much anyt hing
negative, but the expression by his principal that
he has excellent reading ability and that he is
not producing what he is capable of, so in other
words the assessnent by teachers or a principal
that he is capable of a |ot nore but for whatever
reason is just not able to perform be it because
of his psychological difficulties, his unhappiness
in terms of his life situation or whatever, but
generally documenting that there are things
causi ng problems for himin terms of his academ c
per formance?

That's how that | ast paragraph reads.

Okay. If we could go to the next page, 325188,
and |I'm gonna skip sonme things about his sister
and his brother, there's some discussion about the
Court hearing with respect to that charge that he
originally had when he went into the psychiatric

centre, hearings being delayed because of

difficult -- judge's difficulties, nothing to do
wi th him?
Yeah.

If we could go down to this paragraph here, "to

date", and this is a summry, again, of his
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behavi our within the Yorkton Psychiatric Centre as
being recorded by M. Hagan, the psychiatric
soci al worker. He wrote to date his behavi our on

the ward extremely mani pul ative, generally quite

hyperactive, responds very negatively to fem nine
direction -- female direction, but well to male
supervi sion, and then he tal ks about sone of that
bei ng anxi ety provoked by the postponement of his
Court appearance to January 17th, '67?

Uh- huh.

It tal ks about him being allowed to go home for

Christmas in the next paragraph if circumstances

do not change drastically, and that concludes the

report, then, with the expectation that he wi

home for Christmas of -- as long as things

continue to be okay or within reason in the next

coupl e of weeks?
| saw that.

If we could go to the next page, 325190, and

there's just a brief sunmmary of a follow-up on his
home visit, that he had done well, as reported by

Ms. Mlgaard in his visit home, this is a report

dat ed Decenber 29th, '66, again by M. Hagan
soci al worker?

| see that paragraph which does set that out.
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January 17th, there's another entry in this record
of his performances saying Court had to be

post poned again because the Departnent of Welfare
wor ker was ill, his behaviour being manipul ative
and m schievous, is how they are describing it,
acceptable in school, witten exanms and then goes
on to talk about again in, | suppose, somewhat
beni gn behaviour for a young man, he is agitating
to get out of hospital, feels it's not the
appropriate place, and in many respects they note
he m ght be right about that?

Yeah, | see that.

They, however, say despite the recognition that it
m ght not be the right place for him it was their
feeling that he could not possibly at this point
in time function outside of as nuch structuring as
we can possibly give himin this setting. They
tal k about the option of -- or his idea of wanting
to go to foster care, but concerns that he needs
more structure perhaps than foster care would
provide at that point in time.

| see that as well, m' am

So that would be the assessment know edge that you
had of himup until January 17th, 1967 when you

were writing this letter?
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That's right, M. Knox.

The next page, please, 325191, January 18th, 1967,
this norning there was another crisis with David
on the ward, reading from here, immture,

i mpul si ve behaviour, it talks about him annoyi ng
staff nore than anything, and an interview with
Dr. Andrews and the worker, some concerns again or
some recognition that his acting-out behavi our

m ght be because of anxiety about Court, a
notation that they talked to the police constable
in Langenburg -- and next paragraph, please -- and
tal ked to his teacher and at that point in time
his behaviour is at an acceptable |level in the
classroom and that being January 18th, 1967.

Next page, please, 325192, on

t he social heading history literature -- oh,
sorry -- about a report dated, or a running
record, | suppose, chronol ogy, next day entry

bei ng January 19th, 1967, tal king about a hone
visit with his nom she's anxious, can express
concern about a future, talking about the
possibility of having himgo to the Know es
School, K-N-O-WL-E-S for the record, in Wnnipeg,
"' m not sure what that is, but docunmented by the

wor ker . It is obvious to this writer that she's
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extremely frightened about the prospect of having
himreturn to, having David return to Langenburg.
This anxi ety has probably intensified nore
recently because his behaviour has been
unacceptable at times and he has been threatened
with discharge from the hospital if his behaviour
doesn't inprove. So | guess a fair reading of
frightened here would be more frightened about how
she's going to manage as opposed to any suggesti on
t hat she would be afraid of him but certainly
this would have been information that was in your
m nd or available to you when you wrote your
letter to the parole board in 1972?

Yes. | would have taken the frightened reference
the same way you did, Ms. Knox, and | certainly
woul d have known of this at the time of my letter.
OCkay. And then the worker goes on to docunent
that contrary to the reports, |like the one we saw
on Decenber 29th, '66, things aren't going as well
as she had indicated, and again, in fairness, we
can scroll through this, but talking about
mani pul ati on as opposed to scary behaviours, if |
can use that word?

Yes, that's how | would take this as well.

Yeah. And a final conclusion by M. Hagan, the
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psychiatric social worker, that they need to talk
about putting himin, or doing future planning for
him talking with the Department of Welfare, the
parents, Dr. Andrews, the psychiatrist and hinself
to discuss what would be best to be done for hin?
Yeah, | see that, and that of course would be in
his interest as inmplicit in that.

Okay. Next page, 325173. That's 193, if | could
have 173, please, a summary report that | referred
to earlier, summary recording, February 13th,
1967. So again a continuing chronology of his
care and work with himin the psychiatric
facility?

Yes.

And generally summarizing that it has been fairly
acceptable in terms of him gaining inmpulse
control, some anxiety around his Court dates, but
they are working to, or they've been working to
basically keep him on an in-patient basis
providing his behaviour met what they describe as
m ni mal standards?

Yes, | see that.

So that would have been know edge you had
fromreviewing the file?

Oh, absolutely.
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Okay. Some discussion about the Court hearing and
parents tal king about agreeing to tenporary

war dshi p and David expressing a dislike of the
psychiatric centre and his di sagreement with an 11
mont h temporary wardship, saying he would prefer
the four nonth, but again, not a big deal given

t hat he's now 15 or thereabouts --

Yeah.

-- that a young boy would be bucking at those kind
of restrictions?

| wouldn't think so.

Okay. Next paragraph, and this is the part that
was referred to when you were reviewing the file
with M. Wl ch, talking about events after his
Court appearance, that his behaviour becanme nore
difficult, provoking in nature, that they
attenpted to overlook it again because of their
perception of it being anxiety due to Court.
However, Thursday, February 9th it was obvi ous he
was attenpting to provoke discharge and again they
tal k about him obviously having a hope that if he
pushed the envel ope enough, they would kick him
out of there and he could go to a foster honme, but
they indicate that his behavi our approached the

i ntol erable when he struck out at nursing staff
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physically wi thout nore details?

| see that, Ms. Knox.

Okay. The norning of February 10th, conference
with the child welfare worker, M. Gram ak, who is
obviously back from being sick, the regional
director Dr. Andrews, the psychiatrist, the ward
supervi sor, whoever M. Wbber is, and the
psychiatric social worker, he's refusing to attend
school, his increased provocative behavi our over
the past few days were seen as an attenpt to get

hi msel f di scharged, not in his best interest, and
then they talk about planning for him but again,
t hese ongoing difficulties would be ones that |
take it were in your purview of know edge when you
were writing your letter to the parole board?
Yeah, they were.

You tal k about him having continuing trouble from
ki ndergarten?

They were, M. Knox, as well.

The | ast page, 325174, again tal king about,

di scussi ng managenment plans for himin ternms of
what he does, where he goes, discussion about him
| eaving the ward on February 10th, not a big deal,
further discussions about his performance being

eval uated over a one nonth period, and unless they
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are satisfied that he can maintain behaviour
sufficiently good to show he can function at a
foster home setting, they would -- and |I'm | ooking
here, he would possibly be transferred to a nore
structured setting such as would be available in a
residential treatment centre for disturbed boys of
David's age. They tal ked about various
institutions that mght -- if we go to the bottom
of the page, the coments and suggestions, there's
di scussi on about various institutions that m ght
be adequate and the conclusion is if the foster
home doesn't work out for himin terms of his

wi Il lingness to be conpliant with expectations, the
only reasonabl e therapeutic recommendati on woul d
be a residential treatment centre at either the
Know es School for Boys in Wnnipeg -- now we know
what that is --

Uh- huh.

-- or at Brown's Canp at Moose Jaw, Saskatchewan,
and | would take it that Brown's Canmp woul d be
some sort of a structured boys school or treatnment
facility of some type?

Yeah, | would assunme so. | have not heard the
name, but that's neither here nor there, but |

agree with what's said here, and | certainly had
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it in my knowl edge as we progressed here.

OCkay. Sir, in terms of the records of places
where you m ght have seen the prediction by the
soci al worker that you and Dr. MDonald recall ed,
you in 1972, Dr. MDonald in 1993, | refer you to
the | ast part of this where there is the

determ nation that the psychiatric centre wil
basically cease their involvenment because the
Department of Welfare is now the major agency to
be involved with him this being as of February,
1967.

That's the page we're on, 174 is it, ma' anm?

Yes, tal king about February -- the description of
t he February 13th case conference | think is the
| anguage, of 2005.

Okay.

COMM SSI ONER Mac CALLUM: | don't think I
got your question. So in terms of the records,
where you and Dr. MDonald m ght have seen what ?

MS. KNOX: Seen the reference, or the
prediction or the statement by his social worker
that if he doesn't get sone help, some day he's
going to kill sonebody.

COWMM SSI ONER MacCALLUM:  ©Oh, okay.

MS. KNOX: Dr. McDonald, if you recall,
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M. Comm ssioner, in his letter 006845 tal ked
about various places where records woul d exist;
t he Yorkton Psychiatric Centre, the Munroe W ng,
Regi na, or the Child Guidance Clinic of Greater
W nni peg, and he also made reference to the
Depart ment of Social Welfare with regard to M.
M |l gaard's staying in a correctional school in
Regi na, he said in the spring of 1976, but it's
perhaps nmore |ikely 1977 given the timng of this
di scussion, but certainly there would be records
kept by the Departnment of Welfare that would have
been or could have been available to you in 1969,
1970 where you m ght have seen that comment if it
wasn't in the records of the -- or the additional
records of the Yorkton Psychiatric Centre that we
know we don't have, |like his psychol ogi cal
testing, that there was reference to being
referred to the Munroe W ng or the Child Guidance
Clinic, anong other places.
Yeah.

BY MS. KNOX:
So there were a variety of places on the record
known to us where you could have seen that because
all of those agencies would have had soci al

workers in some capacity given the kind of service
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t hey provided for himas he was descri bed as being
an enotionally disturbed adol escent at that time?
| understand that, ma' am
Okay. Sir, going back to your letter of --

Comm ssi oner MacCALLUM: Ms. Knox?

MS. KNOX: ©Oh, coffee break.

COWMM SSI ONER MacCALLUM:  Thank you.

(Adj ourned at 2:50 p.m)
(Reconvened at 3:17 p.m)
BY MS. KNOX:

M. Caldwell, if we could bring up again the
docunent, your June 14th, '72 letter, 006840, and
if we could go to 842, please. |'ve reviewed with
you some of the information that you've put in the
| etter, including this paragraph that you read the
entire psychiatric history which we know was nore
extensive and that we have remnants of?
Yes.
You also indicated that, starting at this
par agraph here, having been intimately involved in
this case fromthe time of killing until fina
di sposition, | of necessity came to know a great
deal about the personality of the accused
M | gaard. Would you be talking in that, or

referencing information you came to know as a
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result of the police investigation separate and
apart from that which was contained in his

adol escent psychiatric records at Yorkton,

W nni peg and ot her places where the records were
avail abl e?

Yeah, | would think | would have included what |
| earned through the investigation, M. Knox, in

t hat headi ng.

Okay. So would it be fair to suggest to you that
likely you were reflecting on other information
you got from wi tnesses interviewed by the police
who had been friends of his in -- limted to those
who had given testinmony in Court -- but generally
some background information about him his
lifestyle, in particular in the weeks, months and
years after he |eft Langenburg and was on his own
as a run-away for part of the time and just on his
own as a teenager living what was descri bed at
some point | think, including by him as the

hi ppie lifestyle?

Yeah, that would be ny -- where that originated.
OCkay. And, sir, without going through all of them
in any great length, I'mgoing to refer you to,
i ndeed, the statement that was taken from David

M | gaard on March 3rd, 1969, document number
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00565.
COWM SSI ONER Mac CALLUM: 0056 - -
MS. KNOX: -- five.
COWM SSI ONER Mac CALLUM: Not enough
numbers.

MS. KNOX: 000.

COWM SSI ONER Mac CALLUM: Oh, 000, okay.

MS. KNOX: 565.

COWMM SSI ONER MacCALLUM: All right.

MS. KNOX: This, M. Comm ssioner, is the
original statement, handwritten version taken in
W nni peg March 3rd, 1969, and we can bring up
another version if it's easier for staff, this
was one that was |ater discovered in the boxes at
the public prosecutions office at the Comm ssion
of fices. | ' m happy to use any version that you

can - -

BY MS. KNOX:

And so you renmenber seeing the original version of
this, the handwritten statenment taken from himin

W nni peg, it goes on for a number of pages --

Yeah.

-- has attachments, draw ngs and various things to
it?

| do, Ms. Knox.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18695

If we could go to the second page of that
document, please, and I'll read the question at
the bottom of the first page, we don't need go
back, he's asked have you got a record of any
kind, and | direct you to M. Ml gaard's answer
where he says sexual immorality, trafficking,
stolen cars, break and enter, was deported from
the United States, maybe Seattle, on probation out
of Vancouver, now transferred to Saskatchewan,
trouble in Otawa too. So this is out of the
mout h of David M| gaard on March 3rd, 1969 that
he's had sonme conflict that's not shown up in the
Yor kton record, but would be subsequent to his

di scharge from there in 1967, and if you believe,
or if you take his record as accurate, subsequent
to his discharge in 1967 and before his charge for
the death of Gail MIller in May of 1969.

That's how | read this, m'am

So again if you can take your mnd back to 1969,
1970, and to 1972 when you are writing the parole
board, would this have been the kind of
information that either directly or indirectly was
in your store of know edge or your store of belief
about David M| gaard?

Yeah, that -- | would have read this. It woul d
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be, you know, in my mnd in that respect at that

point and |I would think that not all of it, if

may put it this way, would have been di scounted

by -- at that time, if indeed that did happen.

Okay. And |, just in fairness to M. M gaard,

the reference to sexual immprality, that sort
sounds a little disturbing, but I rem nd you,

| direct you to his April 18th, 1969 statenent

of

and

where he was asked for some clarification, and he

i ndicated that that was a charge that resulted

from him being in a hotel with an under-aged girl,

so while it sounds a little om nous, and that'
contained in his April 18th statement, | don't
think we need to bring it up, document 000555
000557 -- yeah, sorry, M. Wblch is rem nding

S

at

me

he was under age hinmself, so it's not about sexual

assault or him acknow edgi ng that he had been
convicted or charged with sexual assault or
anyt hing --

Yeah.

-- it's about him and a young girl running off

to

a motel and getting caught by the police and both

bei ng under age.
' m glad that that was expl ained. | woul dn't

remenmbered all that wi thout the --
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l'"'mtrying to keep M. Wl ch in his seat. Also
your store of information, if |I may refer to it
t hat way, would there have been a recollection

or the ability for you to review or refresh you

menmory the witness statement of Sharon WIIians

in

of

r

given to Constable Mal anowich in W nni peg on March

20t h, 19697?

Yeah, that would have -- that would, in ny view,

have been in my mnd as well.

And |I'm corrected by counsel for the Saskatoon
Police Service it was actually in Alberta, and
the top of the document, the document number
006500 for the record, it indicates the statenme
was taken at St. Albert, Al berta.

Yeah. | knew that it was Alberta and | should
have spoken up.

And, M. Caldwell, | put in front of you a copy
col our photocopy of the original of that
statement . | don't intend to take you through
it comprises 14 pages in total. If | can
summari ze that which is contained in it, would
be fair to say that it is a fairly long litany
guesti onabl e conduct, sometime crim nal m scond
t hat m ght not and i ndeed appears not too often

have been the subject of charge by M. Ml gaard
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his relationship with her, but indications by her

of being hit by himon at |east one occasion,

playing with a gun, at one point in time referring

to her that he was going to have her as his

prostitute, and just generally not very socially
accept abl e behavi our from anyone, and particularly

from a young person of that age in a relationship

with a young woman?
Yeah, that's my approximte menmory of it, Ms.
Knox, and |I'm sure there was detail to that

general effect.

But certainly when you were doing your assessnent

or your summary for the National Parole Board,

this would have been the kind of information

in your store of know edge about the young man who

had been convicted of the offence?
That's right, because M ss Hall came to |ight

part of the trip to Alberta, etcetera, as a

witness or a potential wi tness. \Whether or not

she was call ed, she was intervi ewed.

And, sir, at one point in time | would suggest to

you that there was some consideration of cal
her as a witness because she was intervi ewed

| nspector Roberts according to a letter that

wrote to Chief Kettles on June 19th, 1969, the
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docunment nunber being 0093027

Uh- huh, yeah, | recall that happening, m'am I
don't think she was called, was she?

No, she wasn't called as a witness, but certainly
the informati on contained in her statenment appears
to have been investi gated. He indicated in fact,
M . Roberts in his letter indicated that he
interrogated her with the use of the polygraph for
about three and a half hours and it was his

opi nion that she did not have any information that
woul d assi st the prosecution and she makes the
statement about, he reports a statement she made
about something M. Ml gaard said to her, but
certainly the Sharon Wllianms statement from March
29th -- March 20th, 1969 appears to have gotten
some consi deration and been given sone eval uation
which | point to the letter only to suggest that
it wasn't one that got lost in the shuffle, as it
wer e.

Yeah, | appreciate that, and this letter does

exi st, does indicate that she doesn't seem to have
information that's useful, if you will, in the
prosecution, but certainly she gave quite a |long
and detailed statenment as | recall.

Recounting nuch about M. Ml gaard as she knew him
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over a number of nonths, travelled with himto
B.C., Ontario, various lifestyle choices, sale of
drugs, theft of goods and various things |ike

t hat, some coercive sexual behaviours?

That's the general way | recall that letter --
pardon nme, statement | should say.

So again when |, taking you back to your, and we
don't need to bring the letter up, but the
statement you made in your June 14th, 1972 letter
at 006842, having been intimately involved in the
case, you, of necessity, came to know a great deal
about the personality of the accused M. M| gaard,
woul d this be the kind of information that you
bel i eved gave you some insight into the
personality of M. M| gaard?

Yeah, | certainly would. | woul d be considering
peopl e other than Crown witnesses if they appeared
to have, you know, relevant and/or serious

i nformation.

Okay.

And | undoubtedly did that in her statements.
Specifically in your letter you referred to the
stuff that Albert Cadrain told you about the
bat ht ub epi sodes in Cal gary?

That's correct.
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You didn't put in your letter about would it have
been in your mnd at all do you think the
information you got about that motel room scene
where, by whatever description of it, some pretty
significant drugs were being used at a party in
May of 1969, sone people were being injected wth,
according to Debbie Hall and others, THC, which I

t hi nk somebody said to us was horse tranquillizer,
t here was sexual activity between M. M | gaard and
Ue Frank in a roomin front of a group of people,
again, just in terms of your general inpression or
the information that you were attenmpting to convey
about what you had conme to know about this young
man as you then believed it to be?

Yes. | would have, you know, known and/or
remenbered that particular set of allegations, and
it would be sonmething |I would have in m nd when |
did write the letter.

Okay. | " m going to take you through a series of
ot her information that was in your possession just
qui ckly. In the police reports that were made
avail able to you in what we know was in your
possession, do you recall a report of Detective
Karst, | believe it was an April 18th, '69 report,

where he went down to Regina in the company of
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Staff Sergeant Edmondson to interview and make

i nquiries about Nichol John and Ron W Ilson. The
document number, M. Comm ssioner, is 009254, and
| want to refer you just to a small portion of it.
The report is three pages and can be read for
itself, but again, in ternms of your suggestion to
t he board, the parole board, that you had some
sense of the personality of this man that they
were dealing with and would have to assess in
terms of future risk to the public, did you recal
or would you have considered sone information that
you had gotten through Detective Karst from Ni chol
John that she admtted to having sexual

rel ati onshi ps, she considered himto be nore of an
ani mal nature than you would expect of a human was
t he | anguage used in the report.

| saw that report and certainly that would be one
of the things in my mnd when | did wite the
letter; if not word for word, certainly the

i nformation contained therein.

And, sir, was there information based on what

Ni chol John said as was summari zed by Detective
Karst in this report, that at one point in tinme in
Regi na she had been either raped or forced to

engage in sexual acts with M. M| gaard, not
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necessarily with her consent?
" msure that that is in the file and | attenpted
to, a few days ago, Ms. Knox, to refer to that as
one of three or four items that we were di scussing
at that time, so --
OCkay. Sir, if | could then take you to a report
dated May 25th, 1969, we referred to it before,
docunment 009264, and if we could go to page 009268
of that document, and if | could bring out the
| ast paragraph, please. Sir, what Detective Karst
reported here is that during his contact with Ron
Wl son during those days he reported, it was
reported -- sorry, I'll read what he said, he
sai d:
"l nquiries have been made in Regina in
regards to M| gaards whereabouts,
however, no one had any information to
offer with regards to his present
enpl oyment or residence, in fact, it was
revealed to me by the WIlson youth that
M | gaard assaul ted another girl in
Regi na and that he was being sought by
various menmbers of the Crim nal Elenment
in that Centre, and if the Police didn't

get to M|l gaard before they do, they
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didn't need to worry about him?"
Again, was this information that was in your
store of know edge and which may have contri buted
to your opinion as you framed it and offered it
to the parole board about the personality and
risks that M. Ml gaard m ght represent?
That certainly would be, Ms. Knox.
Okay. M. Caldwell, I'mgoing to come back to
t hose reports briefly, but I want to go back and
get myself through this letter that |I'mtaking you
t hrough so | can close down the parole board
issue. The June 14th letter, going back to
page -- full docunment 006840, going back to
006842, and moving on to the next paragraph
wi t hout going through various other illustrations
of information you may have had, you reported to
the board that M| gaard was exam ned by Dr.
McDonal d, who was the professor and head of
departnment, and you reported at the top of page 4,
t he opinion given to you in Dr. MDonald's June
5th letter, that he was suffering from and the
words are exactly as, or alnost exactly as Dr.
McDonal d wrote them that he is suffering froma
severe behaviour disorder best called a

soci opat hic personality, and you also gave them
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the information from Dr. McDonald in his letter to
you about how they could go and get the records

t hemsel ves so that they could satisfy thenselves
in their role with respect to future release and
institution treatment options necessary for M.

M | gaard, that the information being offered was
accurate?

Yes, Ms. Knox. | used the | anguage there Dr.
McDonal d points out that if your offices are
interested in following up this case, and then |
recited those four or five sources of information
whi ch evidently he had had at the time, so that |
clearly made it open to them to, you know,
research this on their own, which would be, of
course, perfectly proper in ny --

Yeah. And in your earlier page 3 where you had
said to them that you had read the entire file, or
the entire psychiatric history which was wel
document ed, and you conclude in one of your
paragraphs at the m ddle of the page, which we've
already referred to, by referring themto a
prediction by a social worker who had exam ned him
t hat he woul d one day kill somebody, sir, would
you have, knowi ng the invitation that you were

going to extend to the board on the next page,
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that they go get the records and check it out fo
t hemsel ves, would you have m squot ed,
intentionally m squoted anything froma record

t hat you believed they were going to go | ook for
No, | would not. And Ms. Knox, | think it's bee
gone over before, but that document existed,
somebody brought it to ny attention, and the --
clearly is not in the materials we' ve | ooked at

here in the |last few days that canme from Dr.

McDonal d, |I've -- and others have read them very
careful ly. But | certainly wouldn't have done
what you just -- | expected that document would
have still been in the file and it clearly, at

| east at this time, isn't.

Sir --

How -- I'm sorry, is that all?

Yeah. G ven your expectation that the docunment
would be in the file, given your invitation that
t hey would go | ook for the file --

Uh- huh.

-- in light of the direction that you gave to
them | now ask you or refer you to your second
letter to the National Parole Board, docunent

number 006835. And, sir, this letter has been

r

?

n

it

revi ewed previously by M. Hodson, it's the letter
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where you indicated you were writing a new

chai rman now, the previous one having been T.G
Street, Q C.

Uh- huh.

You are writing M. Outerbridge, who has beconme
chairman by 1974, you reference hearing himtalk
in Banff regarding the National Parole Board and
hi m having, | guess, repeated what you had read in
t he bookl et that we've referred to, which was the
gui de for judges, magi strates and police, that

t hey wel comed i nput, you rem nded him or you
brought to his attention the letter that you had
sent to M. Street two years earlier, effectively?
That's right.

And, again, this 1974 would have been six years in
advance of M. Ml gaard's parole date, as you
understood it, so six years for this material to
be investigated, responded to by him and others as
deemed necessary?

That's the timng | would understand, m' am

Okay. Now sir, again going back to ny earlier
guestion as to whether you would have
intentionally put into your March -- your June
2nd, '72 letter something which wouldn't be borne

out by the records, | direct you to the part of
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your letter to him where you rem nded him, first
off, that you had wrote the letter to M. Street,
you tal ked to him about M. -- about Dr. MDonal d,
appeared to have confirmed that Dr. MDonal d
still, two years later, all the psychiatric
history in his file, and that Dr. MDonal d had
told you that, if the parole board got a signed
rel ease from M. M| gaard, that he would send the
information in his file, he would then be in a
position to forward all materials to you for

pl acement on your file so they will be avail able
on your file when he finally -- or the question of
his parole came up?

That's correct. That sequence of events took
place in that order, and it indicated that he
woul d have to have the signed release to forward
the materials, which |I'm sure was standard
procedure, and if all that worked out, the board
woul d have that material on their file when the
question of parole did come up.

Yeah. And more inportantly perhaps, in ternms of
whet her you were acting with good faith when you
started this exchange of communicati on and whet her
you were attenpting to accurately report the

background and the situation as you understood it,
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you would agree with nme that you went on to urge
hi m that he should attenpt to obtain the release,
get the materials himself -- "hinmself" being the
Nat i onal Parole Board -- so they could have
first-hand what you had documented in your letter
of June 14th, 1972; --

Yeah, --

-- would you agree?

-- that's right. It would be that much better, if
you will, a set of material, not different but
aut hentic or straight fromthe file, than what |
had put in the letter.

But, M. Caldwell, | take it you would agree with
me this would be entirely inconsistent with the
suggesti ons being made to you, particularly by
M. Wbl ch, that you were doing this to be
particularly troubl esome, sinister, and that you
were m sl eading the board, in effect, in the
information that you gave to them you in fact
wer e encouraging themto go to the horse's nmouth,
were you not ?

Yeah, | was, and through two or three of these
letters, and making it -- you know, encouraging
themto do, in effect do their own research on it,

Ms. Knox, in the way that this is set out here.
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Okay. If I could then bring out docunment 006830,
| believe is the doc. ID. Sir, I'mnow referring
you to another letter that's on the file that you
were directed to as part of the theory that you
were, in part, M. MIlgaard' s biggest tormentor,
this is the August 5th letter, 1977, to you from
t he National Parole Board?

| see that.

Okay. And we're edging closer to M. Ml gaard's
eligibilities for release, we're now into 1977, so
seven years in, his first eligibility being ten
years. But at this point in time, in 1977, would
you agree with ne it is the parole board
soliciting further input from you as opposed to
you doing a "I did it in '72, | did it in '"74, he
is getting closer towards a release date, | nust
hammer hi m agai n" kind of reasoning or philosophy,
if I could shorthand it that way?

That's, that's exactly correct, they are
approaching me for a process to take place which
in -- as | see it would better enable themto
assess the person in question, and as opposed to

t he other way around, and clearly this would be a,
you know, a conventional way of dealing with it,

Ms. Knox, as | see it for -- on their part.
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What Ms. Flintoft Meronek, if that's her name,
said to you in her closing paragraph is that he
had recently applied and they would appreciate any
information that you could provide concerning him
t hat could assist them and they -- if | could
bring up document 006831. In fact, that is a
|etter to Dr. McDonald the same date --

Okay.

-- and it has, it's advising himthat they have
now obtai ned the authorization that you suggested
they get in 1972 and 1974, and they want to get
the records so they can make objective judgenment,
as it were, about his history in ternms of their
consi deration of his day parole rel ease
application; would you agree with that?

Yeah, that's what that letter sets out.

OCkay. And then finally in ternms of your
correspondence, so that the record is conmplete and
to remnd us all, there is document 006822. And
this, of course, is the letter that you wrote back
in response to Ms. Flintoft Meronek's invitation
of August 5th, 1977 where you set out again, or
you i ndicate you set out your views in 1972, you
were giving her what you had sent then, a copy of

t he judgenent, the -- you gave her the information

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18712

about the Supreme Court of Canada refusal, an
extra copy of the booklet of photographs, and
and basically said your views in 1972 remai ned
you had docunented themin that letter. And vy
go on to talk about, at page 2, the fact that
there had, since you wrote that letter in 1972
M. Ml gaard had escaped from custody, referri

believe to Dorchester prison in Atlantic Canad

| -
as

ou

ng

a

where there was a brief escape by him some years

earlier?

Yeah. That's -- that's, in effect, an update
see it, Ms. Knox, to what | did previously.
And, sir, when you are writing that letter to
| take it you are writing that with the ful
knowl edge that she is requesting the psychiatr
reports from Dr. McDonal d, because her letter
hi m of August 5th, 1977 was copied to you,
according to the bottom of the page?

| would have known that, at the time, for that
reason.

Yeah. So again, in terms of preparing, conpil
information, and the suggestion that you were
bei ng overzeal ous, you were being vindictive,
were setting out to prevent M. Ml gaard from

getting parole, you were m sl eading the parole
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board, whatever pernutation or interpretation you
want to put on the questions asked of you, was
that in fact what you were doing?

Yeah. Not at all. | was trying to proceed in an
orderly -- pardon ne -- orderly fashion dealing
with the parole board in those letters because |
had knowl edge about the -- M. Ml gaard, and about
the | ocal situation here, and the -- | was, as far
as | can see here, in effect attenmpting to assi st
the board who m ght very well have profited from
what | told them M. Knox, the way | thought.

M. Caldwell, as | reviewed all the letters and
have gone through them again today with everyone
in the room | don't see anywhere in those letters
t hat you ever requested or anticipated or expected
t hat your subm ssions to the board in 1972, 1974,
or 1977 wouldn't be shared with M. M| gaard; did
you?

No. Did --

You never asked themto keep it a secret or --

Oh, not at all. | didn't know how they operated,
but | would have assumed that that information
woul d have been disclosed to him as part of the

i nterviewi ng process.

And particularly, | would suggest to you, given
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your suggestion to him-- to them that they get
hi s authorizations to go seek out the very records
you were alerting themto?

Yeah, that's how | see it, m'am now.

Okay.

And |'m sure that's how | meant it at that tinme.
Okay. Now |'m going to go very briefly back, if
staff will bear with me, to document 332055. And
if I could go to page 6 which would be, | think,
067 of the document with the Bates numbers,

332067 -- ah, there we are. If | could bring up
this part about Inmate Interview and have that
brought wup. | may have referred to this already,
but in the vein of whether you would -- saw it or
woul d have expected that your information m ght be
kept secret, as has somehow been suggested, that
you were sort of hiding in the bushes and doi ng
stuff to foil his release; based on what was in
this bookl et about Inmate Interview would you have
expected that staff would be working with him and
woul d be tal king with him about information that
they were considering in assessing whether or not
he was a good candi date for release, helping him
prepare his post-release plans, assess his parole

risk, etcetera, etcetera; would you have
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anticipated that that's the kind of thing that
woul d be the subject of inmate interviews as an
exanpl e?

Certainly. That's what they say they do, and I
had no reason to second guess or doubt that,

m' am

If we could just scroll down, please, to the

par agraph on community investigation -- and again,
| think I may have touched on this, |I'mgetting
more tired perhaps than you are -- but it was

suggested to you that it was sonehow wrong or it
was Machi avellian, or less, a little bit less than
put maybe somewhat improper that, in writing your
report, you never nmentioned his famly supports.
And would you have known, assum ng that you are --
you have read this document, as you tend to want
to read every document that we put in front of
you, --

Uh- huh.

-- that part of the investigation and part of the
assessnment woul d have involved them working wth
his famly, his work record, and various things

li ke that?

Oh, | would certainly expect that, because those

woul d be legitimte sources of trying to estimte

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 92 - Tuesday, November 8th, 2005

Page 18716

how he would do once he was out of custody.

But certainly you wouldn't, | would assume as a
prosecutor in the system | earning and know ng the
role and function of the parole service as it

devel oped and became identified within the
corrections community, you wouldn't have expected,
nunber 1, that they would keep any information you

sent to them secret based on anything in this

bookl et ?
No, | --
And, number 2, you would have anticipated that, in

order for it to be of any benefit as their general
phil osophy in this booklet, it would help themto
know, to help themto assess how best to deal with
him that surely it would be shared with him?
Yeah. Number 1 is a "no", and in the second |
woul d certainly expect, M. Knox, that it would be
shared with the patient, or prisoner, or however
you wi sh to describe him

So no Machi avellian design on your part?

Yeah.

A genuine belief that this gentleman, at that

time, was properly convicted and represented a

potential risk in the absence of treatment and

intervention within the parole service?
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That's correct. And again, w thout repeating the
Threinen matter, by that time this had occurred
and was a real concern to, you know, citizens of
Saskat oon | suppose, including nyself as a
prosecut or. Al t hough | was not involved in the
Threinen matter to any extent, that would have
caught my attention, wi thout a doubt.
Okay. Now, sir, since --

COVMM SSI ONER MacCALLUM: That is rel eased
prisoners were a big concern, did you nean?
' m sorry?

COVM SSI ONER Mac CALLUM: Rel eased prisoners
had become a big concern, had they?

Oh, well M. Comm ssioner, the general headi ng was

sort of released -- prisoners released prematurely
who m ght go on to, you know, get -- commt
serious m schief. | think I mentioned the

headl i ne accompanying the Threinen matter was Must
system wait until Kkiller strikes, and that was
clearly unrelated to our case, but it made an

i mpression on ne and others here at the time that
one should be very careful about releasing people,
you know, if you will, wthout very careful checks
on them

COMM SSI ONER Mac CALLUM: Yes.
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Yes. Thank you, sir.
COMM SSI ONER MacCALLUM:  Okay.

BY MS. KNOX:
Now, M. Caldwell, | want to nove briefly into an
area where you were subjected to criticism and
accusations by M. Lockyer that you were
conveniently changing your memory and changi ng
evi dence that you'd given at an exam nation for
di scovery, and that's with respect to the
references in your neeting with M. Carlyl e-Gordge
in 1983, in March of 1983, that he should have
"omt references" in any -- the book that you
beli eved he was doing, to other rapes where M.
M | gaard was suspect but which hadn't been brought
home to him effectively, either by confrontation
or by charge?
Al'l right, m' am
OCkay. And I'"'mreferring, M. Comm ssioner, to
there are a number of docunents, the easiest quick
reference is 332052. | "' m not gonna ask to have
all these records brought up because they have
been dealt with fairly recently and are fresh in
nmost of our m nds, unless someone wi shes me to do
so, but sir --

COMM SSI ONER Mac CALLUM: VWhich one is that?
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MS. KNOX: This is the four-page points of
note that M. Caldwell prepared in advance of his
meeting with M. Carlyl e-Gordge --

COMM SSI ONER MacCALLUM: Ri ght.

MS. KNOX: ~-- in March, and he went
t hrough, it's a four-page docunent.

BY MS. KNOX:
On the | ast page of that document he references
"suggest omt", and the | ast one of those would be
this entry right here that | want to talk to you a
little bit about, and hopefully get some
clarification. You indicated, in the course of
your exam nation for discovery -- or you were
asked about this and it was suggested to you by
M . Rodin that what you were tal king about was the
references in your file to the rapes that we now
know to be (V2)----- and (V1)-; you renmember that?
| do, and I'll expand on that, but it had nothing
to do with that topic, M. Knox.
Okay. Sir, there was sonme reluctance to accept
your answer in that regard, and |I've just taken
you through a series of references in your file
about David M| gaard that would fall under the
category of, in some instances, sexual -- or

coercive sexual behaviours, let's use that
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word, --

Okay.

-- or sexual behaviours where co-operation was

i nduced through the use of drugs as with the

Cal gary incidents that are descri bed by Al bert
Cadr ai n.

Uh- huh.

In the May -- the April -- the August 26th
statement, which for the record is doc. 1D 007028,
or with Ute Frank in the hotel room as described
by her and others in the statements that were
given to the police in January of 1970, remenber

t hose, --

| do.

-- where there was the ingestion of drugs and then
sexual activity, |I've just referred you to some
reports in the police report that we know you had,
in particular the April report of doctor -- of

M . Karst, Detective Karst' discussion with Ron
W | son, and the document ID -- or sorry, with

Ni chol John, the document |ID on that being 009254,
where she tal ked about sexual activity with M.

M | gaard and used the | anguage that he was nore

l'i ke an animal than you'd expect as a -- from a

person?
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Yes.

Remenberi ng that one?

| do.
And from - -

COWM SSI ONER Mac CALLUM: | thought she said
that, | thought she said that to Karst, did she

say that to Wl son?

MS. KNOX: Sorry, no, | -- she said it to
Det ective Karst.

COWM SSI ONER Mac CALLUM: Yes, okay.

MS. KNOX: |'m getting -- ny words are
getting ahead of ne. My next one is M. W] son.

BY MS. KNOX:

And | refer you, again, to the report that we just
spoke about briefly where Ron Wl son reported in
May to -- and in a May 25th report, or a May 21st
to 25th time he spent with Detective Karst, that
David M | gaard was supposed to have assaulted
another girl in Regina and if the tough guys got
to himbefore the police did there wouldn't be a
need to worry?
| recall that a few nonents ago.
And the docunent |ID on that one again being
009268. Sir, | also refer you, just as a, as one

of -- one reference, to docunent 007050. These
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are your notes that you prepared in advance of the
prelimnary inquiry, according to other dating on
them but if we could bring out photo -- item
nunber 15, pl ease. You wrote a question, you were
listing things that you had to do in preparation
for the prelimnary inquiry, and you wrote 'Wat
known re M assaulting another girl in Regina
(Karst p. 392)', and then you wrote, 'This was

Ni chol John in park previous summer and in Chanps

Hot el , WAscana Hotel', and | can't read that | ast
part ?
Yeah, the -- it would be 'previous sumer and

previous afternoon or evening'.

Yeah.

And then the last |ine, 'Chanps Hotel or Wascana
Hotel ', is what that would stand for.

| draw this docunent to your attention because
again, as with the Sharon Wl lianms statement of
March and the indication that you had it assessed,
or the police had it assessed by M. Roberts, the
pol ygraphist; would this entry, as an exanpl e,
indicate to you that you were alert to suggestions
of other coercive sexual activity involving M.

M | gaard, that he wasn't charged with, when you

were talking to Peter Carlyle-Gordge in March of
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19837

Yeah. Ms. Knox, it was those four or five matters

that we just went over a monment ago -- and then
you've directed nmy attention, if you will, back to
them now -- those were the things I was referring

to with respect to M. Carlyl e-Gordge. They all
related to M. M| gaard as opposed to anyone el se,
and certainly as opposed to Larry Fisher, he was
-- had nothing to do with this, this venture
whatever. And |I think there's even a -- well,

that's, it's the same collection of three or four

or five items that | was -- this item 15 is an
exanpl e thereof, | would say.

And M. Caldwell, in drawing out the portions |
draw out | draw them out to be illustrative, --
Yeah.

-- there may be others, --

Yeah.

-- but that within your file and within your
preparation you were directed to and had to give
t hought and consi deration to other acts,
potentially, of rape --

Uh- huh.

-- that were not the subject of charge or as, to

use your | anguage, brought honme to him as it
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were, in any form either by police interrogation
or otherw se?

That's right. | was conscious of themin two

di fferent ways, the way | was attenpting to

i mpress on M. Carlyle-Gordge for one, and the

ot her way was the general collection of things
involving M. Ml gaard and sexual activities,

whet her or not they -- you know, however far they
went, whether they were by force or weren't,
clearly none of themresulted in charges or
convictions the way | see this, but --

And just briefly to touch on before |I've finished,
it was suggested to you that that explanation by
you doesn't make a | ot of sense because you
recounted stuff I|ike Albert Cadrain at -- Al bert
Cadrain's story about the bathtub incidents in
Regi na - -

Uh- huh.

-- in your correspondence to the National Parole
Board, and what would be the big whoop, as it
were, if M. Carlyle-Gordge put it in a book; you
i ndi cated that you saw those two things as
different, the parole board being a governnment
agency with a mandate, a statutory mandate, if |

can use | anguage to describe their function,
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whereas M. Carlyle-Gordge was just a witer, a
menber of the general public under the guise of a
writer as it turns out, but it was your belief
that he was just writing for general consunmption
by the public if he wote a book?

Yeah. And those things, Ms. Knox, were in no way
conmparable one to the other. The National Parole
Board matters, that was a professional

organi zation | ooking for legitimate input from
people |ike prosecutors, the Carlyl e-Gordge matter
was an entirely different, and indeed turns out to
be a fraudul ent venture, --

Okay.

-- which was passed off on ne.

Aside from your subsequent | earning about the
fraudul ent nature of his venture, or his
representations as to his purposes for comng to
see you, were what you were attenpting to
articulate in your response to that suggestion to
M. Lockyer or to M. Wl ch and what you are
attempting to articul ate today be that you would
have a concept of qualified privilege, as it were,
in dealing with the National Parole Board, but
that certainly wouldn't apply to a general

publication for consumption if M. Carlyle-Gordge
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were to write a book?

Yeah, | certainly would feel that way about the
communi cations to the National Parole Board,
because they were solicited and legitimte, as

opposed to the Carlyle-Gordge enterprise, which

was, | guess, neither of the above.
Okay. And, sir -- | apologize, M. Comm ssioner,
| am nmoving stuff away so that I1'll know when |I'm

done and | won't revisit it.

Maybe a little bit nore a
scatter-shot approach to sonme issues that |
identified when | kept making notes to be used in
your redirect. You were asked at |ength by
M . Wbl ch and canvassed at |length with respect to
your interaction with Craig Melnyk and George
Lapchuk in around the time of the trial commencing
in 1970; you remember those exchanges with him?
Yes.

And his suggestion to you, at one point, that your
being in touch with the prosecutor in Regina could
mean -- because your file documents, and I, we can
bring up 006910 for those who may need their
menmory refreshed -- but could mean that you were
letting the prosecutor know that these guys were

hel pi ng you out, or somehow m ght have been an
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entree to them getting special treatment down the
road even if you didn't request it from your

coll eague, M. Piragoff; do you remenber those
guestions or those suggestions?

Um, | recall those questions.

And you being, it's suggested to you that you
shoul d have been really, really, really careful,
because even if you didn't conme right out and say
it, these two characters with their crim nal past
m ght have kind of expected that there'd be some
favour on the up -- the back side of that

enterprise?

Yeah. |, Ms. Knox, think they couldn't have got
that i mpression from ne. | found the two of them
very, you know, legitimte persons, | warned them
at length that | didn't want them | eaning either

for or against M. Ml gaard, and that they had to
tell the truth.

My communication to M. Piragoff
was to find out the dates of their Regina Court
cases and -- because there, in nmy view there was
a, certainly a danger that they m ght not be in
Regi na when they should be, and get arrested or
sonmething |like that for not show ng up, and/or

m ght not be in Saskatoon when they should be on
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our case. ' m sure they were subpoenaed by this
time.

Now I, | can't imagine, | mean |

sinply don't agree that, because | phoned

M. Piragoff in this fashion, undoubtedly talked

to these two about what | found about the date,
there's -- | can't imgine them even reading into
t hat that "oh, and by the way, there'll be
something in this for me". That would be, you

know, exceedingly inproper, and of course
M. Piragoff wouldn't be part of that and,
clearly, he would be offended by it as well.

It seems to me that M. Brown,
this was eventually put to M. Murray Brown as a
possibility, and he was --
Okay, and | don't think you should repeat what
M. Murray Brown said, --
No, that's fine.
-- we will be hearing fromhim But | bring you
back to that because M. Wbl ch | ooked at it and
put it to you as a, perhaps an indication of
somet hing | ess than proper or maybe sonet hi ng
sinister here --
Yeah.

-- in the notion that you would contact a
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prosecutor, let him know that these guys were

hel ping out on a really inportant case?

Yeah.

And | just want you to, if | can, in your file you
docunented pretty closely the history of contact
with these guys; didn't you?

' m sure | did.

Your file documents, and you've testified, that
they didn't come forward and offer their services
as witnesses; Ron WIlson, as a by-the-by in a
conversation with a police officer en route to
Saskat oon the night before the trial, happened to
mention these characters?

That's correct.

So whatever their backgrounds, whatever, whether
t hey be rounders or not, they didn't come | ooking
to help out the Crown's case?

Absol utely. And they did, in ny memory of this
matter, gave consistent evidence at the various

| evels, the trial, the -- and various things that
have happened in the nmeantine. And one of the --
Okay. Aside from whether they gave consi stent

evi dence, --

Okay.

-- I"'mgoing to be a little bit |ike M. Lockyer
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and say "stay with me here and we'll get through
this faster" --

Okay.

-- and again dealing with your note made 23rd of
January, 1970, you first got notice about them
you got the call on a Sunday night, you sent the
police down on a Monday, you got the statenents
back on Wednesday, you got in touch with M.
Tallis and you said "I'"m going to have these
characters down here and interview them' --

Uh- huh.

-- "and I'Il let you know if |I'm going to cal

t hem"?

Yeah.

And 'characters' being nmy word, no pejorative

i ntent.

Yeah.

23rd of January, 1970, and again as with the
prelimnary inquiry in attenmpting to pl ace
behavi ours, 23rd of January, 1970 was a Fri day.
' m sure you are right.

You will trust nme on the cal endar?

Yeah.

M . Comm ssioner, this cal endar can be put on

CaseVault as well .
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Very good.

23rd is a Friday and the notes would indicate that
was your first meeting with themin person.

That's --

You have their statements, you've sent themto

M. Tallis, you are meeting with them

Yeah, that timng sounds right to me because it
was the end of that week.

M. Caldwell, do you remenber today by any chance
in the world the dates that you needed these
gentlenmen to testify given how your evidence was
unfol ding and that these were |l ate additions to
your witness |ist?

| don't remenber it, and | would think it would
depend on how the rest of the trial was
progressing in terms of, you know, sl|lowness, speed
or what have you.

If I were to suggest to you that as the trial was
unf ol ding, and the transcript indicates that in
fact these gentlenmen both testified on January
28th, would that come as any surprise to you?

Not at all. That's roughly five days after the
Friday, so that is, what, about the next Wednesday
pl us or m nus?

Yeah. You indicated to M. Wl ch earlier in your
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cross that this reference to Regina -- R-E-Gis
Regi na.
Yeah.

-- and that you read this to mean that Mel nyk was
required to be in Court in Regina on Wednesday the
28th, Thursday the 29th?

That's right.

Lapchuk was required to be there on the 26th for
pl ea.

Yeah.

If they were required to be in Regina for, Melnyk
was required to be in Regina for the 28th and you
needed himto be in Saskatoon for the 28th, is it
possi ble that all you were doing was just calling
M. Pirogoff to say |I've got a jury here, | ain't
getting an adjournment, | need you to free this
kid up to be here on the 28th because |'ve
assessed him |1've interviewed himand |I think his
testimony should properly go before the jury?

| don't recall that happening, but certainly a
possibility, Ms. Knox, because | had to be careful
not to get themin the two situations we just went
over, for sure.

Ckay. But the --

The warrant for not show ng up in Regina, or
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equally so if by chance they didn't show up in
Saskat oon, which they did.

Yeah. | "' m not going to take you through the rest
of the documents with respect to them but again
M . Wbl ch was saying you should have been really
cautious with these guys because they've got
records, they've got rounders, they've got charges
pendi ng, you know, you really need to be careful
they don't get a favour from him and while you

i ndicated in your answers to him you weren't

cogni zant of it, may | suggest to you that your
file indicates that perhaps you were, because in
particular with them you would stress with them
the i nportance of not slanting their evidence,
being truthful and doing nothing other than giving
trut hful evidence, don't try to help him don't
try to harm him go straight down the m ddle here,
do your duty as good citizens as it were?

That's roughly the talking to I gave to them and,
you know, that seemed appropriate at the time to
me.

And would it seem particularly appropriate, or

per haps the reason you did that was because they
did have records and they did have charges

pendi ng?
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Yeah. They were not sinply, you know, teenagers

i nexperienced in these matters. They did have,
both the above, in case one, one or other of them
and that -- there would be no need to give that
talk to a couple of, we'll say, Saskatoon (sic)

t eenagers who happened to be witnesses on the
trial, M. Knox.

Okay. Sir, I'"'mgoing to go back to the transcri pt
for a mnute and try to cruise my way through the
rest of this. In the cross-exam nation of you by
M . Lockyer he suggested to you that you had to

| ook at various statements, and I'mreferring to
his exam nation of you, transcript page 17911 into
912, and he's talking to you about Nichol John
starting at the bottom of the page, talking about
Ni chol John and how you should have been alert to
the fact that she recanted, that her -- her second
statement basically was a recantation of her first
and then you had troubles with her in Court, not

t hat she recanted, but he identified for you her
first statement was conpletely excul patory, second
statement was entirely incrimnating and her third
statement is that she doesn't remenber. Do you
recall that being asked of hin®?

| do.
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And you and he tal ked about her three statenments

| ' ve already referenced for you today, and | ask

you if you would agree with me, that in fact what

you had and what wasn't referenced by M. Lockye
in that line of exam nation was the fourth
statement from her that she gave in the

prelimnary inquiry hearing room where she said

r

don't know why he didn't kill me too, | was right
there and | saw it all, but I'm not going to say
anyt hi ng.

Yeah, | understand that, and that could and woul d

be regarded as a fourth statenment in that sense.
And would that -- and | think I covered with you
this nmorning, he suggested to you that these
changes, the second statement that was

incrimnating m ght have been because she was

intimdated by being left in a cell, she was shown

horrible pictures and bl oody cl othes, she m ght

have been intim dated by M. Roberts, she m ght

have been intimdated in the courtroom because of

police and various things |ike that and her only
recourse was to say she didn't remember, but you
agreed with me this norning, and | repeat to you
or ask if you agree with me, that the statenment

the witness room had no apparent intimdation,
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fear, nothing, it was just a gratuitous offer by
her for no apparent reason, unless one would
assume it was the truth legitimately back then?

| had no other explanation | could attach to it

t han that, M. Knox.

Okay. Now, sir, you were canvassed both by

M . Lockyer to sonme degree, and certainly by M.
Wol ch, about your responses, reactions to the
suggestion that was being made whenever it became
known to you that David M| gaard was protesting
his innocence. You recall that area being
canvassed with you?

Yes.

It was suggested to you that there nmust have conme
a point in time when if you were bona fide in your
actions in 1969, '70 and 1971 as you have

i ndicated in police statenments since and in your
testimony before this Inquiry where you woul d have
| ooked at what was devel oping and said, my God, is
it possible that | was wrong?

Uh- huh.

And in fact it was suggested to you why didn't you
assist the M| gaard camp, if | can use that

phrase, and | don't use it pejoratively, it

appears in the literature frequently and in
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various documents --

No, no.

-- but why woul dn't you have gone to them and said
hey guys, just in case | made a m stake here |et
me hel p you. Do you recall being asked those
gquestions?

| do, and | think | gave an answer to that
yesterday. There are a couple of additional
reasons why | wouldn't have, | guess, happily gone
to that canp. Number 1, Ms. Knox, is that | did
not have any information or secrets up ny sleeve

t hat were not known to them whatsoever, | sinmply
didn't, and second, of course at some stage of the
game they had sued nyself, M. Kujawa, Detective
Karst, Lieutenant Short, | believe the City of
Saskat oon and the province, and Serge Kujawa at
sonme stage of the procedures. Now, the items M.
Wol ch put to me, five or six considerations, |
attenpted to explain that | don't know at this
time, Ms. Knox, in what order those things
happened; in other words, he may have put themto
me in the order they really did happen, he may not
have, | couldn't tell from that, you know, that
summati on of things that should have put me on ny

alert. | don't know when they occurred in
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rel ation one to anot her, and --

M. Caldwell, if you'll bear with me, | may be

able to assist you.
Okay, good.

As to when you became aware that it was a

movi ng-forward canpaign with sonme strength, 1'
going to bring up document 159446 if | may.
Very good.

COWM SSI ONER Mac CALLUM: 4627

MS. KNOX: 159446 is the document | was
requesting.

COWM SSI ONER Mac CALLUM: 1534467 Thank
you.

MS. KNOX: 153446. My apol ogi es.

BY MS. KNOX:

M. Caldwell, this is a document in your files

whi ch we subsequently gave to the Comm ssion,

m

it

has your name on it and has some handwriting on it

that | think is yours, of a press conference or a

CTV news story, CTV National news story on October

15th, 19897?

Yes. The hand -- the printing and writing in
right colum is in fact mne, the right-hand
col um.

That's what | thought. Now, this -- so since
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have your handwriting on it, it would be safe to

assume that at sonme point in time you either heard

the story on the national news or you got the
medi a transcri pt and you read and reviewed the
story because you put notations on it?

' m sure that's correct.

Okay. And, M. Caldwell, w thout going through
inits entirety, if we could go to page 153449,
and there's a -- the essence of it is about M.
M | gaard being wrongfully convicted, some input
from Ms. M| gaard about the system and where

David is now as in the earlier pages. The

it

reporter says the key question still remains, and

there's some things blacked out, and |I'm not sure

what they are, they were in the version that we

got, about the evidence that convicted David

M | gaard. Many of those involved in the original

case will not comment. It tal ks about the

investigating police officer is now the chief of

police, the defence counsel now sits on the Court

of Appeal, ironically the body that will hear the

case if it's retried --and from your point of
view, the next top page, and the Crown attorney
t he day now works for the Federal Justice

Department, a bl ack-out again, that will decide
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M | gaard gets another day in Court, and there's a
note, and this was done by Panela Wallin, CTV,
your note, "It makes it sound as if I'Il be
deciding the case"?

Yeah, or | would be deciding the case.

Okay. Sir, in 1989 obviously you becane aware of
this kind of media attention, and was that a
concern for you, and there's nothing direct there
in terms of accusation, but there's that implicit,
you know, these guys are guys in high places and
we're just the little people trying to fight the
system if | can paraphrase, and | hope not

di srespectfully.

Yeah. | undoubtedly became aware of it. | may

i ndeed have been involved in the process of
retaining counsel, or maybe that happened -- it
certainly alarmed me, Ms. Knox.

Enough that you had it, and you made a copy of it,
make conmment on it, sometime around or after

Oct ober 15th, 19897

That's right.

M. Caldwell, if I'"'mremenbering your dates
correctly, you were then still in the enploy of

t he Department of Justice federally as this

i ndi cates, but continued enployment only for about
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anot her year?

What was this date again?

Oct ober, 1989. October 15th, 1989 is the date of
the press transcri pt.

Yeah, | believe ny enmployment there ceased, |

woul d suggest, October 1st, Ms. Knox, if |I'm

right.

Okay.

Yeah.

The next docunent |'m going to bring up, and again
this is one that | believe at some point you had

an awar eness of, 001543, a newspaper article from
t he Saskatoon StarPhoeni x dated October 20th,
1989, and, M. Caldwell, I'Il direct your
attention again, the headline of course,

"M | gaard's mom sure he'll be freed," talking
about the progression in attenpting to deal wth
her son's continuing incarceration and conviction.
| want to direct your attention to the article
starting about here.

Very good.

And | do this out of fairness to Ms. Ml gaard
because it's a broader issue. If we could go to
t he next colum, please. She's basically

commenting about the way the media dealt with her
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son. This part | want to draw your attention to,
$2,000 reward offered by the police, induced is
the word, Crown witness Albert "Shorty" Cadrain to
testify against her son, Joyce said. Now, sir, in
1989 when you read that, and these are the words
comng from Ms. MIlgaard as quoted in the press,
did you have know edge that in fact that that was
clearly a wrong statenent?

Yeah.

G ven what you knew of Shorty Cadrain at the time
of the trial and how the reward, was that
eventually given to him because he was invited to
apply for it after the trial was over?

Yeah. | had knowl edge that that was incorrect.

M . Cadrain applied for the reward. | was one of
t he people who thought he should get it. I
believe | spoke with our city solicitor Brosi
Nutting and | was clearly in favour of that and,
as it happens, |'m pleased to say he did get the
reward because of how the case | ooked at that

time.

Okay. And, sir, in terms of you, and there's sonme
evi dence before the Comm ssion that Superintendent
Wbod actually went to Father Murphy, who was the

parish priest in Albert Cadrain's parish, after
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the trial was over and asked himto intercede with
the Cadrain famly who were his parishioners to
suggest that Al bert reply. | don't know if you
were here for that evidence. | think I'm
summarizing it fairly concisely.
| believe | was, and | believe that's all correct.
Now, sir, | don't know if we can bring up the
reward poster, the document nunber -- actually, |
don't have a docunment number, | pulled it out of
your file, but I'"m going to suggest to you the
reward poster, the |ast sentence of it said:
"The Board of Police Comm ssioners woul d
be the sole arbiter as to whomthe
reward shall be paid and in what
proportion should there be one cl ai mant.
The offer of this reward, unless
renewed, shall expire at m dnight,
February 2nd, 1970."
And | was wondering as | was mulling over these
documents on the weekend whether the input by
Superi ntendent Wbod to go to the priest to invite
Al bert to make the application m ght have been
because there was a limt -- this is a different
reward we have up on screen, but thank you for

trying to get nme the one I'"'mreferring to -- but
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t hat m ght have been a notivation for the inpetus
by the police to get his application in before

t he deadline expired, as an exanpl e?

That could well be the case.

And again in ternms of the suggestion being made in
the public media that Albert Cadrain was induced
to give false testimony for financial reward, you
are aware that there was information, and there
was i nformation offered at this Inquiry, there was
information offered by Dennis Cadrain to Peter
Carlyl e-Gordge in 1983 that Al bert had no interest
in noney; in fact, when he got the noney after the
trial was over he actually gave it to his father?
| think | heard that evidence in the Inquiry.

OCkay. So would that kind of know edge, if al

that was in your know edge base in October of

1989, have influenced how you perceived,
approached the canmpaign that was being organized
with respect to the possible innocence that you
were seeing in the public domain what you knew to
be, or believed to be based on what you knew of
the file, wrong information?

That's correct. It would have certainly upset ne
and clearly Albert's testimony was all concl uded

by the time any reward was given in this instance.
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"' m next going to ask if we can bring up 332404,
and, sir, this is a cover, or a cover story, a
third page story in the Saskatoon StarPhoeni x,
March 15th, 1990, referring to the ongoing efforts
to -- for the 690 review | think at that time.

The date appearing here -- it's on the Court steps
of the court house here in Saskatoon, and, sir,
this is a document that | pulled fromyour file

t hat you were maintaining as your personal file
bet ween 1990, 1991, and if | could go to page 2,

pl ease, 332405, and, sir, | want to bring out the
par agraph here if | may. This is in the context
of M. Asper and M. Ml gaard giving a rel ease, or
an interview to the public tal king about going
over transcripts and exhibits fromthe trial and
tal ki ng about the application to have the case
re-exam ned by the Department of Federal Justice,
but in their information that they are giving and
putting on the public record there's this
paragraph that reads there's also the question of
a mssing knife, a doubl e-edged, bone-handl ed
knife, and it gives a description, found near the
body on the day of the murder. It di sappeared
before the prelimnary hearing. A second knife

was found in the spring when the snow nelted. | t
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was singl e-edged. Asper said it would have been
hel pful if it could have been shown that the
second knife presented by the Crown wasn't the
mur der weapon. Sir, you read this in the

Saskat oon paper presumably, you had it on your
file. Was this correct information?

Not according to nme, madam

And in terms of your file and the file records
with respect to the handling of exhibits, did any
kni fe di sappear before the prelimnary inquiry?
No, it did not in my recollection of how the trial
proceeded and the prelim

And, sir, | rem nd you that in the course of the
evi dence offered at this prelimnary -- sorry, at
this Inquiry, this public Inquiry, that there's
evidence that in fact the knife that appeared to
be the one that you were, or was being suggested
was | ost before the prelimnary inquiry was
present, either present at or was avail able at the
prelimnary inquiry, that in fact M. Tallis had
one of your identification officers recalled
toward the end of the prelimnary inquiry, as was
shown in the transcript, and he asked some
gquestions about it?

That's correct.
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And the records, according to police reports that
have been put to others by M. Hodson, showed that
that knife was still available at the time of
trial?

That is also correct.

And, sir, in reviewing your file, there was

vari ous docunmentation on your file with respect to
you having a police officer establish the chain of
continuity of that knife, or the various knives,
for purposes of ensuring that you had accurate
information if questions were given, and |I'm
referring to document 009423.

' m sure that's right. s that that exhibit
chart, Ms. Knox?

No, that's a handwritten note in your file.

Oh, very good.

Li kely the handwriting of former Chief Penkal a,
who had really nice handwriting.

Okay.

But tracing and providing information with respect
to various knives that were the subject of fines
during the course, and in fact there were a | ot of
knives, for the neighbourhood there were a nunber
of knives found out there, nost of them innocently

expl ai ned, but in response to the suggestion in
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this newspaper article on the third page of the

Saskat oon paper in March, 1990, where nost people

knew you were the prosecutor, that a knife had

di sappeared, did you know in your heart from your

knowl edge when you read that article that that was

absolutely wrong?

| certainly did.

Okay. | had prom sed you you would be finished,

but I see I'm not going to make it.

That's fine.

| have this last area to finish which | anticipate

won't take more than 15 m nutes, half hour, and

11 be concluded. M . Hodson keeps rem nding ne

that he estimted three days and he went for
but | promse |I won't.
Thank you, ma'am

(Adj ourned at 4:30 p.m)
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