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Transcri pt of Proceedings

(Reconvened at 1:33 p.m)
COWM SS|I ONER Mac CALLUM: Good afternoon.
ALL COUNSEL: Good afternoon.

MR. HODSON: Just a couple of housekeeping

matters, M. Conmm ssioner. Last week when | was
examning M. Caldwell, | think it was |ast week,
we saw a letter that he wrote to M. WIIlianms

while M. Caldwell was with Federal Justice in
1989 and it referred to a file nunber 89-S dash
four numbers, and it became apparent that there

m ght be a file that M. Caldwell had while he
was with Federal Justice. | made a request of

M. Frayer and we in turn have |l ocated a couple
of folders of docunments relating to the 1988 to
1991 time period while M. Caldwell was at

Federal Justice. Those documents are being
reviewed and at the end of the day today M.
Frayer and | will be discussing the matters with
M. Caldwell's counsel with the expectation that
it may be tomorrow some of these docunents, which
are relevant, may be put to M. Caldwell and made
avail able to the parties, so | thought | would
just bring that to your attention.

Secondly, the order of cross,
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the order of exam nation today |I think is as
follows, that M. G bson on behalf of the RCMP
will be first, followed by M. Boychuk on behalf
of M. Karst, M. Elson on behalf of the
Saskatoon City Police and then M. WIson on
behal f of Serge Kujawa and then Lana Krogan on
behal f of the Government of Saskatchewan and then
Ms. Knox on behalf of M. Cal dwell.

Wth that, | think M. Gibson
is ready.

THOMAS DAVI D ROBERTS CALDWELL, continued:

BY MR. Gl BSON:
M. Caldwell, you and |I of course had the
opportunity to work together in 19907
That's right, sir.
And if | recall correctly, for the first few
mont hs that | was there you were under the
i mpression | was the photocopier repair person; is
t hat not correct?
That was exactly my estimate, sir. | think it's a
little late to alter it now.
We were able to straighten that out eventually. I
have a few questions for you relating to some RCMP
docunent ation that was put to you by M. Hodson,

and | don't think it's necessary to put all of the
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docunents up, but for the record, it was 065399
was a March 20th, 1969 report by M. Riddell,

| nspector Riddell, also a document 052961, a May
21st, 1969 report by Inspector Riddell, and then a

docunment that maybe we could put up, 250597, which
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is a May 7th, '69 report of M. Rasmussen, and
those were three docunents that were generated
back in 1969 by the RCMP.

Al right, sir.

And if | recall your evidence correctly, you said

t hat you never became aware of those documents
until the Inquiry?
That is right, M. G bson.

Okay. And if we could just go, on the docunent

that's up, to go to page 603, just to the bottom

of page 603 there, if we could call that portion

up, please?

COMM SS|I ONER Mac CALLUM: VWhat's the date of

this, M. G bson? | was too sl ow.
MR. GI BSON: That's all right. It's May
7th of 1969, a docunment by Corporal Rasnussen.
COWMM SSI ONER MacCALLUM:  Okay.
BY MR. GI BSON:
And in that report it says, this is an RCM

report:
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"I't is mentioned that during the |ate

fall of 1968 the |ocal police departnent

And that would be referencing the Saskatoon
poli ce,
"-- had reports of two rapes and one
attempted rape. These investigations
were conducted by the City Police with
negative results. Persons involved were

as follows:"

Next page please, and just the top paragraphs,

they reference Mss (V1)--- (V1)-, Mss (V2)
(V2)- (V2)----- , (V3)-- (V3)------ , and then the
paragraph along the side there that |'ve

hi ghli ghted, in says:
"I n these three instances the M O. was
simlar to that the male approached his
victimfromthe rear, covered their
mouth with his hand and pointed a knife
into their back, forcing them down the
| ane. The descriptions of the assail ant
given by all three were very simlar and
it appeared that the same person was
invol ved. The assailant would force his

victimto undress at knife point and
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al ways managed to stay in the shadows or
behind them in order that his identity
woul d not be detected. He woul d then

have the victimlie on her coat at which

time intercourse would take pl ace. I n
the (V3)------ case, the assail ant was
scared away as a result of lights of a

vehi cl e approaching down the |ane."”
Now, obviously there's a good deal of detail in
this report, M. Caldwell, you'll agree,
referencing those particular files dealing with
(V1)-, (V2)----- and (V3)------ ?
That's right, sir.
And you woul d agree with me that any
investigations that would be carried out in
relation to those files would be carried out by
t he Saskatoon Police Service?
Well, in the sense, M. G bson, they were al
Saskat oon, City of Saskatoon offences, it would be
the city police responsibility. Here it appears
that the RCMP attenpted to be helpful, if you
will, but it would certainly be a city police
responsibility. They would be turning to the RCVMP
to assist as | think we've seen earlier.

Right. And the evidence to date so far has been
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that the RCMP assisted on the M Il er murder

i nvestigation?

Uh- huh.

That there may have been some review of sone
earlier instances, but the actual initial

conpl ai nt and investigation relating to those

files that 1've referenced under the jurisdiction

of police within the province would rest with the

Saskat oon police?
Yes, they certainly would, sir.

Okay. And obviously those reports there

referenced a possible connection |later on to the

MIller file, if we go to the next paragraph,

at

paragraph 20, there is drawn a possible connection

to the MIler murder that they may be tied in
again | don't want to bel abour this point, |

we' ve gone through that a | ot.

and

t hi nk

Yeah, that's correct, M. G bson, as | read this.

And | believe your evidence was that you never had
a copy of this docunment on your file?

| did not see it, sir, much to nmy, | guess, shock

until into this hearing when it came up on all the

screens and | drew it to the attention of ny
counsel, so clearly | was amazed at that, but

did not have a copy, period.
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And the information that you were getting in order
to prosecute the case against M. Ml gaard was all
channel ed through the Saskatoon Police Service;
was it not?

That's right, sir.

And you were not |ooking to the RCMP to gain any
documents or -- again, anything that would be
channel ed your way would be channel ed through the
Saskat oon Police Service?

That woul d have been ny expectation, M. G bson.

| didn't try to go outside that framework, if you
will.

Okay. So, for exanple, if the Saskatoon Police
Service requested that the RCMP | ab undertake
certain tests, the response to those tests

woul dn't come directly back to you, but to the
police service and then over to you?

That's the way it actually happened, M. G bson,
it should have been, and that's how it did happen.
And again, your evidence a number of times has
been that you never received the entire Saskatoon
Police Service file?

No, quite so, sir.

Okay. And were you here when former Chief Penkal a

testified?
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Yes, | was, sir.

Okay. And do you recall himindicating that he
reviewed this particular docunent, 250597, and
that he felt that the Saskatoon Police Service
were aware of all of the circumstances that were
raised in this RCMP document ?

| don't doubt, sir, that that's what he said and |
was here and heard his evidence.

Okay. But again, the connection, if | can put it
t hat way, was not drawn in a Saskatoon Police
Service report and that connection was then not
forwarded onto you; is that fair to say?

That's how | understand it, M. G bson.

Okay. And if | could, just for the record, M.
Comm ssioner, the evidence of Chief Penkala's that
| was referring to is at pages 9394 and 9395 of
the transcri pt.

COMM SSI ONER MacCALLUM:  Okay.

BY MR. GI BSON:

And again those three docunments that | referenced
that were drafted by the RCMP in 1969, and it's
not necessary to put them up, but you'll recal

t hat your attention was drawn to the front page of
t hose documents where there was a stanp

designating that it had been forwarded to the
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Attorney General's office?

| n Regi na.

I n Regi na?

Yeah, that caught ny eye for sure.
And again, your evidence was that that report from
within your department was never forwarded on to
you?

Absol utely not.

Okay, thank you very nuch.

M. G bson --

Yes.

-- just one thing. Do you have the, readily

avail able the dates when the chief testified at
the, at this, because as | stop and think a

m nute, | may indeed have been away. s that in
front of you, sir?

' m sorry that it is not.

| think I was away for the, essentially the nonth
of May. | think the Comm ssion was shut down for
part if not all of that, so | may in fact not have
heard all of his evidence, but | have no doubt

t hat what you are saying is, you know, is correct,
sir.

Ckay. Thank you.

Thanks very much, sir.
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COWM SSI ONER Mac CALLUM: M . Boychuk?
BY MR. BOYCHUK:
Thank you, M. Comm ssioner. Good afternoon,
Cal dwel | .

Af t ernoon, sir.

M .

We know each other of course, but for the record,

my name is Chris Boychuk and | represent Eddie

Kar st .

Thank you.

Just by way of review, M. Caldwell, in 1969-'70,

you had had over 10 years' experience as a
prosecutor at that time?

Yes.

| think 1958 you started; is that right?

That's right, sir.

And during that period of time you would have run

numerous trials and prelimnary inquiries?

That's correct, sir.

And in preparation for running those trials and

t hose prelimnary inquiries would have conducted a

| arge number of witness interviews?

That's right, sir.

| ncluding interviews with young people, say,
their md to late teens; is that right?

| would have.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

in




Bobs Caldwell
by Mr. Boychuk
Vol 91 - Monday, November 7th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18405

So you woul d have experience with those types of
peopl e, whether they were sometimes possibly the
accused or witnesses giving evidence against an
accused at a trial?

That's right, sir.

And | also heard you tell M. Wlch that you

vi ewed your role as independent of the police
services; is that correct?

Yeah, that's -- that -- | would see it that way.
Ri ght . And in terms of preparing for those
witness interviews, you would review in detail any
statements that those wi tnesses had given?

That's for certain.

And part of the purpose of conducting a witness
interview as a prosecutor would be to do your own
i ndi vi dual assessment of the witness?

That is part of it, sir, and to know what their
view was at the tinme they gave the statenent and
go on fromthere, if you will.

Correct. To | ook at what evidence they can
actually give at trial?

Yes, sir.

And to do your own assessnent as to their
credibility and truthfulness and reliability as

wi t nesses?
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Yeah. | think, M. Boychuk, that was an essenti al
thing to do.

For you to do, and you would make your own
assessnment, you wouldn't rely on the assessnment
of , say, the officer who took the statement to --
No, that would be something I would want to be

satisfied when it got to me that it either was the

way it |looked or if different | should act based
on the, if you will, different version or
what ever .

OCkay, thank you for that. And with respect to --
" minterested, and I know M. Hodson questi oned
you on your impression of certain of the

wi t nesses, and the ones |I'm particularly
interested in are of course Al bert Cadrain, Ron
Wl son and Nichol John, and one of the questions I
wanted to ask you is -- and | understand you met
with these individuals both before the prelim and
the trial; is that right?

That's right, sir.

And at any course -- at any time during the course
of those interviews did either of those three

i ndi viduals make any conplaint to you regarding
any m streatment by, say, Detective Karst or any

ot her menber of the Saskatoon Police Service?
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You are referring to Cadrain, John and also --

W | son.

-- Wlson are you, sir?

Yes.

No, | did not receive any conmplaints from any of
them to that effect.

Did they ever give you an indication that any of
their evidence was either in any way coerced or
pl anted by M. Karst or any menmber of the police
service?

No, sir, | didn't get that conplaint, and I
certainly didn't get that inmpression based on ny
own instincts, if you will.

So either they didn't directly make any ki nds of
assertions of those sort and you didn't form any
i mpression --

No.

-- just from observing thenm?

No, that's right, sir. That's how | would sumit
up, just as you have, sir.

And | know we heard from you in your exam nation
with M. Hodson that often these interviews would
take place in the presence of police officers?
Yeah, that was -- happened. | would say with any

wi t ness for whom there was any sort of degree of
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guestion of will he show up, what shape will he
be, but it would also happen, sir, with what |
woul d call conventional w tnesses, young and old
who | had essentially no reason to worry about,
was al ways handy to have an officer there for al
ki nds of reasons.

Okay. And did you, in observing M. Cadrain,
M. WIlson, for exanmple, did you form any

i mpression that they felt intimdated at all by
the presence of a police officer?

No, | didn't. M . Cadrain at that point | felt
was a person who wasn't in any way rattled or
shaken by the fact that there was sone police

officer involved, and of course he had been

it

interviewed quite extensively, once or nore times.

M. WIson was, who had had sone | egal

i nvol vements, and | guess it's fair to say sone
his evidence as we saw here changed fromtine to
time, but he didn't give me any inpression that
was caused by police officers, and he particul ar
related well with the Regina investigator on the
case who we had as a witness here.

And in particular M. WIson, any conpl aints
regardi ng Detective Karst?

Absol utely not, sir.
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Okay. And can you tell us if you would have
formed an inpression or made an allegation that in
any way any of their evidence was either tainted
by coercion or intimdation, what you would have
done in those circunstances?

| would think I would have had to pursue it, M.
Boychuk, and make a note of what they said, turn
to some person likely in the Saskatoon police
force, but possibly best not one of the
investigators sinmply to keep the matter in
different channels, if you will, would have been

how | would have reacted to that had it happened,

sir.
Okay. Thank you, M. Caldwell, those are ny
guesti ons.

Okay, thank you, sir.

MR. BOYCHUK: Thank you, M. Comm ssioner.

BY MR. ELSON:

M. Caldwell, you know nme, |I'm Richard El son, and
| represent Saskatoon Police Chief Russel Sabo and
t he Saskatoon Police Service.

Thank you, sir.

| wanted to ask you -- first of all, to sone
extent some of ny questions are going to tread on

ground that's already been covered by
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M . Boychuk --
Very good.
-- but I wanted to ask you, first of all, about

the letter you received from Deputy Chief Forbes

in 1969, which is document 007061, and

specifically I wanted to go to the third page

whi ch has al ready been flagged on the screen.

This, you'll recall, was the letter you received

from Deputy Chief Forbes basically advising you of

the charge, and in the |ast paragraph of the
| etter there is what would be perceived as a

request:

May we ...",

receive:

your services, please, in
conducting this prosecution.”

Now | believe that, when you were answering

guestions of M. Hodson in reference to this

letter, you indicated that this letter was really

unnecessary; is that -- do you recall having

answered M. Hodson's question to that effect?

M. Elson, is this what one would call the

covering letter, it has a couple of previous
pages?
That is correct. If we could perhaps scroll back
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to the previous, to the first page, --
Okay.
-- this is the letter dated July 8th of 1969 --
Okay, sir.
-- in which you were advised formally of the
char ge.
Yeah.
And again, to go back to the |ast paragraph of the
third paragraph of the letter, where there is the
reference to:
"May we have your services, please, in
conducting this prosecution.",
do you recall answering Comm ssion Counsel's

gquestion about this letter with the answer that

this letter really was, to use your words, 'not
necessary'?
Well the -- 1 would think, sir, that that | ast

one-sentence paragraph was not necessary in the
sense that it's a standard covering letter, |onger
t han usual because of the case, the -- | guess one
could say they are gonna get my services, it's a
nice thing to use that term nology but |I'm sure,
M. Elson, that fromtime -- day-to-day |
essentially never wrote or phoned back and said

yes, you may have nmy services", because it either
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went to me or one of ny coll eagues. So that was
just, to me, a nice closing if you wll.

Quite frankly this, your instruction to prosecute
David M | gaard, would come from your superiors in
Regina in the departnent, or in the Attorney
General's office as it was then known at that

time; is that correct?

Yeah. We would have, |'m sure, briefly discussed
how -- who is going to prosecute the case and, in
reasonably short order, |'msure it was decided to
be ne.

So, notwi thstanding the |ast sentence in that

| etter, you would agree with me that it was
under st ood by you, by the people in the Attorney
General's office in Saskatchewan at that time, and
al so generally speaking by the police, that your
role as the prosecutor of an accused person was
not done at the behest of the police, it was done
at the behest of the Crown?

That's my understandi ng exactly, M. Elson.

And in determ ning how you would act and what you
woul d do you would agree with me that your

di scretion was pretty much independent, you were
not taking instructions fromthe 'police service',

as it was known at that tinme?
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No I, I was not, sir.

And in that respect M. Lockyer, when he was
cross-exam ning you, nmade a reference to the rules
of disclosure as being set out in the Boucher

deci sion, the decision of M. Justice Rand, and |
take it you are aware of M. Justice Rand, in that
deci sion, setting out basically the role of a

Crown prosecutor --

Yeah.
-- in 1955; do you -- are you famliar with that
case?
M. Elson, | can't say | amin a broad sense, but

was it a 1955 or earlier case, sir?
That's correct.

M . Comm ssioner, | asked
counsel -- or Comm ssion's staff to include in
CaseVault the decision of the Supreme Court of
Canada in the Queen vs Stinchconbe, and in that
particular -- and that has now been included as
document number 332085. If | could ask that that
document be brought forward, and specifically to
page 090, and paragraph 11.

M. Caldwell, in paragraph 11
M . Justice Sopinka, in the Stinchcombe deci sion,

refers to the role of Crown counsel, and
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specifically to the duty of Crown counsel, and in
doing so makes reference to the comments of M.
Justice Rand, to which |I believe M. Lockyer was
referring when he referred to the Boucher
decision. And the quotation that M. Justice
Sopi nka draws from Justice Rand's decision is as
foll ows:
"I't cannot be over-enphasi zed that the
purpose of a crimnal prosecution is not
to obtain a conviction, it is to |ay
before a jury what the Crown considers
to be credible evidence relevant to what
is alleged to be a crime. Counsel have
a duty to see that all avail able |egal
proof of the facts is presented; it
shoul d be done firmy and pressed to its
legitimate strength but it must also be
done fairly. The role of prosecutor
excludes any notion of w nning or
| osing; his function is a matter of
public duty than which in civil life
there can be none charged with greater
personal responsibility. It is to be
efficiently performed with an ingrained

sense of the dignity, the seriousness
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and the justness of judicial

proceedi ngs. "
It's my understanding, M. Caldwell -- you can
correct me if I'"'mwong -- that nmpst prosecutors,
when they began their practice, if they began
their practice at any tinme after Justice Rand
made that comment, that nmost prosecutors were
generally aware of that admonition in the Boucher
deci sion?
| would think so, M. Elson. It was tinely, if
you will, in the sense of 1955, it was an
authoritative decision, and it was certainly
under st andable and -- as | see it here, and |
believe we got into it slightly the other day but
| ' m happy to pursue it if you would like to, sir.
No, that's fine.
Yeah.
But would you agree with me that you were
generally aware of this conmment and this
admonition to Crown counsel at the time David
M | gaard was prosecuted in 1969 and 19707?
Yeah, | would be, M. Elson.
So in that respect you also, and follow ng al ong
the same |ines of having an independent discretion

and not being the counsel for the police, you had
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i ndicated, in answering M. Hodson's questions,
that sometimes there would be a difference between
the police theory of a case and the Crown theory
of a case; --

Uh- huh.

-- do you recall giving that evidence to

Comm ssi on Counsel ?

Yeah, | am -- | did, and |I'm sure that's the case
fromtime to time with various cases, sir.

And it would not be uncomwon, during the period of
time that you were working in the Attorney
General's office, for you to be presented, in a
given prosecution, with what would be descri bed as
a police theory, and you would review the

circumstances of the case and believe that "no,
t hat police theory is not the one to be foll owed",
and woul d establish your own theory?

Yeah, or suggest other avenues that | ooked nore
prom sing toward a, if you will, a just solution
to the cases. That happened fromtime to time,
sir.

Now M. Lockyer, when he cross-exam ned you,
suggested to you that the standard of disclosure

as it existed in 1969 was the Boucher standard of

di scl osure, and the Boucher decision will speak
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for itself, but it's my understanding that really
t he Boucher decision didn't say much, if anything,
about disclosure, and that the law with respect to
what a Crown prosecutor was obliged to disclose in
1969 and in 1970 was very unsettled?

| think that that's right, M. Elson, and at the
risk of being facetious |I still have not been able
to uncover the term "disclosure” at that time for
what we were, you know, quite, | would think quite
carefully and thoroughly doing at that time, and |
hope this case would be an exanmple of that, sir.
Now i n your evidence, throughout the questions

t hat have been asked of you by various counsel,
you have made reference to the Crown policy of

di scl osure as it existed --

Uh- huh.

-- at that tinme. Do you know whet her or not you
woul d have had occasion to discuss how that policy
was i nplemented with police officers such as El mer
Ulrich?

| don't ever recall discussing what |ay behind the
policy and how it got the way it was on -- at a
given tinme. | would think M. Ulrich, as a very,
very pai nstaking and thorough-going person, seened

to cover things almost to a fault, and very seldom
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one would have to go back and say "what about X,

Y, or Z", which is one of the reasons why his
appoi nt ment was such a boon to the departnent, the
police department, and of course to our office.
This was not, 1969, the M Il gaard case was not the
first occasion that you had to work with El mer

U lrich; is that correct?

No. That position was formed in 1965, he was the
original person in it, there was usually a junior
constabl e assisting him So it had been in effect
in a plus or mnus four years at that time on,
certainly, major cases, ny menory would be nost of
the cases that came our way, M. Elson.

Ri ght . So in that sense, during that 4,

4 1/ 2-year period of time between 1965 and

January of 1970, --

Yeah.

-- when the Ml gaard trial took place, it would be
fair to say that Elmer U lrich was with you in the
prosecution of sonme notable cases?

He was. Thi s was an exceptional case in that he
physically sat in Court and took notes because it
was so, if you will, long, conplicated, and
difficult, but he -- we would see him he would

deliver these covering letters and files on a
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daily or every two-or-three-day-basis, conme to our
office, so we -- we had a good deal of contact
with him back and forth, and |I'm sure, through
that, he was, you know, very famliar with what we
woul d be | ooking for. W, of course, felt free to
ask for more things, and he as well.

In the sense -- and in that context not only would
he be famliar with what you were | ooking for,
woul d you agree with me that M. Ullrich, prior to

1969, would also be generally famliar with the

di scl osure policy, perhaps not having discussed it

with you, but having seen it operate?

Yeah, that would be ny feeling, sir, exactly.
So he would have known, if you would have had
communi cation with him during prelimnary

inquiries, for exanple, communication with him

during the conduct of a trial, he would, through

t hat communi cati on, be aware of the type of

mat eri al that would have been disclosed to defence

counsel in those other cases?

He woul d, and this of course would assist him and

his office with ongoing cases, where he'd have

a

much better idea of what was required or wanted by

our office and, for that matter, the courts.

Now so this policy that was being inmpl emented,
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providing statements, other physical evidence,

| aboratory reports but not police reports; you
woul d be surprised if M. U Ilrich was not
generally aware of how that policy worked in 1969
and 19707

| would suppose he was, M. Elson, possibly not in
-- written to the letter of the law, but in a
practical working way, |'m sure he would be.

Now | had put to you the comment that the | aw was
generally unsettled until the Stinchcombe

deci si on. If | could again refer to the
Stinchconmbe decision, document 332085, and
specifically zero in on the comment nade by
Justice Sopinka at paragraph 9. Now t he
Stinchconmbe decision, as | recall, would have cone
down right around the time you were |eaving the
Department of Justice; is that correct?

Umtm, the --

| believe it's a 1991 decision of the Supreme

Court of Canada.

Yeah. The federal departnment, sir, | left in '91
and | -- that is the date of the judgenent, as |
see.

In that comment Justice Sopinka says:

"The circumstances which give rise to
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this case are testimony to the fact that
the law with respect to the duty of the
Crown to disclose is not settled. A
number of cases have addressed sonme
aspects of the subject: see, for
example ...",
and Justice Sopinka refers to some decisions.
Uh- huh.
| note that one of the decisions that is referred
to is the Bourget decision of the Saskatchewan
Court of Appeal decision which, notably, is a
decision of M. Justice Tallis.
Justice Sopinka goes on to say,
after referring to those cases, and | quote:
"No case in this court has made a
comprehensi ve exam nation of the
subject. The Law Reform Comm ssion of
Canada, in a 1974 working paper titled
Crimnal Procedure: Discovery (the "1974
wor ki ng paper"), and a 1984 report
titled Disclosure By the Prosecution
(the "1984 report"), recommended
conprehensi ve schemes regul ating
di scl osure by the Crown but no

| egi sl ative action has been taken
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i mpl ementing the proposals. Apart from
the limted |l egislative response
contained in s. 603 of the Crim nal Code
enacted in the 1953-54 over haul of
the Crim nal Code (which itself
condensed pre-existing provisions),
| egi sl ators have been content to | eave
t he devel opment of the law in this area
to the courts.”
If you go back to the period of time when you
wer e wor king as prosecutor both with the
Provincial Attorney General's office and the
Federal Department of Justice would you agree
t hat Justice Sopinka's description of the |aw, as
in that paragraph |I just put to you, is indeed a
correct description?
The -- it was, M. Elson. As | see it, it was the
description, as | see it, sir.
Now Mr. Justice Rand, in his admonition, makes
reference to the fact that it is the role of the
prosecutor to present credible evidence.
Uh- huh.
Woul d you agree with nme -- and to some extent
you' ve already touched upon this in answering

M . Boychuk's questions -- would you agree with ne
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that the assessnent as to whether or not a

wi tness, a Crown witness was credible and shoul d

be put on the stand, was your call and your cal

al one as prosecutor, and that although you m ght

receive advice fromthe police officer, you
certainly were not taking instructions fromth
police officers?

That would be an accurate way of putting it.
person should be credible, | -- is presumably

advanced by the police to the prosecutor as

credi ble, at that point | think there is a whole

e

A

separate stage where the prosecutor nust | ook at

it and say "is this person credible". He may very

well make that deci sion on a sound and et hical

basis and occasionally, of course, despite all of
t he above, the witness turns out to be not
credi ble, but that's, if you will, another story,

sir, but I -- of course that does happen.

And that would indeed have occurred in the course

of your career prior to the Ml gaard prosecution?

Absol utely, sir.

Now i n assessing -- | believe M. Lockyer -- and

keep seeming to refer to his cross-exam nation
M . Lockyer, | believe, m ght have used the

descri ption of you as a "gatekeeper"; do you
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recall that description being presented of your
role as a Crown prosecutor?

Yes, sir.

And you would agree with me, then, that one of
your roles as a gatekeeper, consistent with the

propositions M. Lockyer was putting to you, is

t hat you would make those credibility assessnments

of Crown witnesses; correct?

Yup. It wasn't a term | had heard much of befo
this hearing, sir, but that would be one of the
t hings that would legitimately spring out of yo
viewi ng yourself as a gatekeeper, would be to s
out those very things as they are -- in effect
they arrived at your office, | would say.

In that sense, M. Lockyer's description and us
of the word "gatekeeper" was not i nappropriate?
No, that's correct, sir.

Coul d you conmment on what your role as gatekeep
woul d be in assessing whether or not a Crown

wi t ness had been prom sed any favours by the
police, or had been intimdated or bullied by t
police --

Uh- huh.

-- into giving a statement; what would your rol

be with respect to the assessnment of a witness
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terms of making that assessment, that call, that
deci sion?

Well with the hypothetical witness | suppose there
woul d be no presumption that a given witness had
been prom sed favours, if you will, with respect
to his evidence, and as you, you interviewed that
wi t ness and went on, | think you'd ordinarily be
reassured as to what he had said. If it cropped
up, during that, that there were suspicions along
the lines you've mentioned |I would follow that up
with the witness and then, | think, with a sound,
good, sound, investigator if one were avail able
with respect to that case, and see what he thought
of it, and then | would have to make a call, one
way or the other, that we either proceed with this
fell ow because he | ooks all right, to put it very
awkwardly, or if there did seem somethi ng wrong
there | could of course, | could of course not

call himas a witness.

And if | could sort of summarize it -- and if |I'm
not summari zing correctly please tell ne -- you
woul d make an assessnent, if it came to your

attention that a witness had been prom sed a
favour for giving a statement that supported the

Crown's case and as a consequence of that you had
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doubts, perhaps, about this wi tness' real
credibility, --

Uh- huh.

-- or if you perceived that a witness had been
bullied in order to give a statement that

supported the Crown's case and as a result you

suspected the witness' credibility, you would not

think twice in rethinking whether or not that
wi tness should testify?

Certainly not on the rethinking. And I, M.
Elson, | did |lose track of the bullied aspect,
which | think would be something that would be

relatively easy to detect and would really, you

know, get your attention and cause nme at any rate

to imedi ately | ook into whether this seemed

| egitimate, go to a good, senior, serious
investigator and pursue it that way, or to
parents, or to other witnesses. And of course,

| thought that were the case, | could sinply not
call the witness.

Ckay. Let's go the next step. Wuld you not
agree that it is your duty, as Crown prosecutor,

to assess a possible Crown witness to determ ne

i f

whet her or not they have been provided or prom sed

favours to give a given statement --
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Yeah.

-- or bullied into giving a statement; isn't that
one of your responsibilities to make that
assessment ?

| expect so, M. Elson. In truth I would not,
with a conventional witness | -- | don't think I'd

| ead off with the "did someone prom se you

favours", and when we get by that, "did someone
bully you". | certainly, for one, didn't do that
as an opening statenent. If there's any reason to
think that | would have pursued either branch of

t hat, of course.
Ri ght .

And even a reason, let's say from another witness
who suggested to nme "this is what's going on", or
for that matter from defence counsel or the
accused, any, you know, |legitimte suggestion to
that effect, then I would feel obliged to pursue
it whatever the outcome was.

And that was the next question | was going to put
to you, is that you wouldn't put that question
deli berately, it would rather be dealt with
subtly, --

Yeah.

-- and you woul d maki ng an assessnment of the
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witness as you are questioning that w tness?
Yeah. | would not start a witness interview with
"(a) have you been prom sed favours, (b) have you
been bullied", never did that, but any sign that
we have been tal king about, sir, would certainly
trigger me into following it up in any of that
range of ways, sir.
Is that particularly a concern when you are
dealing with young wi tnesses, say for exanple
wi t nesses of the age of Ron W /I son and Nichol John
who may be inpressionable, somewhat pliable; are
t here any greater concerns that you, as a Crown
prosecutor, have in presenting inportant
wi t nesses or inmportant, important evidence from
wi t nesses of that age?
Well the, these would be older witnesses we're
tal ki ng about, but the routine that has to be gone
t hrough with very young wi tnesses, in the way they
are and aren't sworn, | have seen judges do that
hundreds of tinmes. | nterestingly enough, in
al nost all those instances, the judge decided the
wi tness was suitable to either be sworn or go
ahead and give his evidence anyway.

Now with younger witnesses |

m ght be, for the reasons that you have nentioned,
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such as inpressionability or lack of maturity, |
woul d likely be nore cautious, and certainly there
is a good share of so-called mature wi tnesses who
set out to fool you as well.

In the case, and | believe you've already touched
upon this with M. Boychuk, but in the case of M.
W Ilson and Ms. John you did not, in interview ng
them and in interacting with those two witnesses,
you did not come to the conclusion that (a) they'd
been prom sed any favours to give their statements
in May of 1969, and you al so had concluded (b)
that they had not been bullied into giving their
statements in May of 1969; is that correct?

That's correct, M. Elson, they -- each one of

t hem presented, | would say, their own set of
difficulties to any prosecutor, but as | went

t hrough that, | think we've heard that |
interviewed Ms. John on three occasions, and |
never came out of it with either of those
concl usi ons about those two. | was, | felt,
content to call them as witnesses with what | knew
of their evidence and then, of course, see what,
what transpired in the actual case as well, sir.
And having said that, at the time that you

i nterviewed Nichol John on any one of those three
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occasions in the course of the prelim preparing
for the prelimnary inquiry and then of course
preparing for the trial, | take it that you were
aware that Nichol John had spent a period of time

in May of 1969 in cells --

Yeah.

-- at the Saskatoon Police Department; is that
correct?

| was, sir, and I -- 1 don't know if |I'm all owed

to suggest the circunmstances of that which became
known to ne. These were young people from Regi na,
certainly her and -- Nichol John and W I son. As |
recall that incident she, in effect, wanted to be
in, if you will -- pardon ne -- broadly called a
safe setting. She was in the female cells and by
her own request ended up in what | believe was a
matron's office, if | recall the evidence, but the
genesis of all that was her desire to be in what
one m ght call a controlled or nore or |ess safe
setting.

Knowi ng that she was in the cells in the Saskatoon
Police Service at that time, around the time of
the statement, shortly before the statement that
she gave to Inspector Roberts, --

Yeah.
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-- were you satisfied that that was not done to
intimdate her or to bully her; had you come to an
assessment as to --

Yes, sir, I"'msure it wasn't. And it was one or
more of the senior investigators | think she'd
been dealing with and had conveyed that, it m ght
have been Lieutenant Short, it may have been Kar st
or Ray Macki e. But that was her idea, as |
recall, and it was carried out to, in effect,
reassure her, even though she ended up in the
cells for I think one or, if not, two evenings,
and |'msure | knew that, sir, at the tinme.

Now you also testified, in answering M. Hodson's
guestions and the questions of others, that you
woul d typically have a police officer present with
you when you interviewed Crown wi tnesses, and you
i ndi cated your reasons for that. If you had the
sense that the presence of a police officer was
intimdating to that witness, and that as a result
of the presence of that police officer you m ght
not be getting the true information, what steps,
if any, would you take to deal with that?

| -- unless the witness was soneone who, you know,
showed the potential for blowing up in sone

fashi on, physical or otherw se, | would -- 1'd
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have no difficulty with asking the police officer
to wait down the hall or in ny office, or "look ne
up in an hour" or something |like that, because in
truth you could not have an officer in on -- with
the interview of each and every wi tness, M. --
sir; nor was it, you know, needed in ny
estimation.

Now, in the case of Nichol John, you had indicated
t hat she and Officer Mackie, Ray Mackie, did not
particularly get along well; do you recall whether
or not Mackie was in the room at any time when you
interviewed Nichol John?

| don't think so. | think this was reported to nme
as a -- at the time when she bolted fromny office

in the courthouse out the back door and onto the

parking |lot and toward, | think, her father's
truck, that's when | |earned that, and |
presumably said "how -- what's going on here", and

for rightly or wongly, that was the reason that
was advanced.

Do you have a recollection as to which police
officer was with you at the time Nichol John
bolted from your office?

| think that's in print, and | believe Sergeant

Ulrich was there and it may have been one of the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Elson
Vol 91 - Monday, November 7th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18433

investigators as well, M. Elson.
Now just a final series of questions, M.
Cal dwell. We have heard evidence as to the

mat erial you did not receive, we've heard evide

nce

with respect to the material that you did receive

from the Saskatoon Police Service, --

Uh- huh, uh- huh.

-- and | understand from your evidence that you
did not receive the document which has been

| oosely referred to as "the script" --

That's correct, sir.

-- which | believe is 06799; that is the docune
| believe, prepared by Mackie that you did not
receive?

That's correct, M. Elson.

nt,

The next docunent | understand you did not
receive, or one of the next docunments -- sorry --
one of the document you did not receive is |Index
of Statements, which | believe is 0063 -- I'm
sorry, | believe you did have that, let's just
identify that, 006301; sorry, | believe you did

have this?
| think you're right, M. Elson, that | --
And | believe you testified to the effect that

did have it?
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' m sure that's right.

M . Gi bson has already dealt with the RCMP reports
t hat you did not have and just, if we can identify
those, | believe there is the statenment prepared
by Riddell, which is 065399, and that is the
report prepared -- I'msorry, I'mreferring to
them by their surnames, |'ve forgotten his rank?
Oh, | believe it is superintendent, but | know the
i nvestigator you mean, sir, who -- | think that's
several pages, that docunent?

| nspector Ri ddell ?

Yeah, Inspector Riddell, yes.
Now - -
|'msorry, sir, that | did not receive.

You did not receive that?
Yeah.

And al so you did not receive the report prepared

by Corporal Rasmussen which is 250097. It's
supposed to be 97. All right. | obviously had it
wr ong.

Yeah, | think that's incorrect, sir.

|f someone could help me, it's the police report
of Corporal Rasmussen.
COMM SSI ONER MacCALLUM: 250597.

MR. ELSON: All right, 597, that's correct.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Vol 91 - Monday,

Bobs Caldwell
by Mr. Elson
November 7th, 2005

| ve got

Page 18435

one toO0 nmany zeros.

This, sir, appears to be 098 we're | ook

598, excuse ne.

BY MR. ELSON:

598, and

"' m sorry,

ing at, or

| ' ve m sdescribed it. You

agree with me, as M. G bson pointed out, the RCWP

reports,

you did not

receive any of

t he RCMP

investigation reports; is that correct?

That's correct.

And in fairness to you and in fairness to

M. Gi bson, he did identify that in one of the
RCMP reports there is a description of the theory
that the person who commtted the 1968 assaults
may very well have been the killer of Gail MIller?
Yes, sir, we did | ook at that.

And you' ve been here at the Comm ssion for nost of

t he proceedings,
through M. Ullri
you not have that

reports were not

you are now awar e,

primarily

ch's testinmony, that not only did

RCMP report, those two RCMP

filed with the City of

Saskat oon

police either?

| "' msure that's the correct

evi dence.

know, had to testify via videotape, but

He,

as we

it's |

guess shocking that not only did I not have them

whi ch was, you know, | think awful, but the fact
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that they didn't get to the police departnment
proper, M. Elson, would prevent them ever
following it up and saying let's go and see if the
prosecutor got them Evidently they didn't. For
sure they didn't hit me and, from what you've
said, sir, Sergeant Ullrich's evidence was that
they did not get to the police file either, which
is --

My understanding is that it was conmon practice

t hat whenever the RCMP were asked to assi st any
muni ci pal police force in Saskatchewan, whether it
be Saskat oon, Regina, Prince Albert, that the RCMP
woul d prepare their own investigation reports and
that it was typical practice not to provide a copy
of the investigation report to the nunici pal
police service. Are you aware from your
experience other than in this case as to whether
you were aware, nunber 1, that the RCMP were

hel ping an investigation, and number 2, that the

i nvestigation reports were or were not maintained
on that nunicipal police departnent's file?

Well, M. Elson, there's two or three parts, and I
hope | don't m ss any, | | ooked at the very
comprehensive project Flicker matter in the wake

of realizing I didn't get these things. Volume 1,
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page 45 of that document says major investigations
reported through channels to division headquarters
Regi na and then to the department of the Attorney
General, there's a file 92-8277F attached to that,
and that is, you know, absolutely shocks ne that
good, legitimate investigations were done by them
whi ch went up the channels in their force and
then, if I can put it, cross country to the
department of the Attorney General in Regina and
clearly never, from that department, back down to
my office or other ones, Crown prosecutors in the
province.

M . El son, you asked nme one
other thing and | --
No, | believe that was it.
Oh.
| was asking whether or not -- nore to the point,
if you could talk about exanples, are you aware of
any case where the RCMP, to your know edge, were
assisting a municipal police force such as the
Saskat oon Police Service and at the same time
there were RCMP investigation reports on that
muni ci pal police department's file?
Well, I'"mnot, but in this context | wouldn't

expect to be unless |I was, you know, very deeply
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involved in that particular case, whatever it was.
That way -- one would hope to |learn that al nost
even by accident, there's an RCMP nane in that,
how come | haven't heard about the investigation.
| don't know if that answers you, M. Elson.

| think it does. In terms of dealing with
recommendations, and |I'm not sure exactly what the
practice is today, but | think that in some
respects it is still the sanme as it was in 1970.
Woul d you agree that it would be appropriate for
all police forces to share the investigation
reports in those investigations that they are
wor ki ng on co-operatively?

Yeah, | certainly would. | had many cases which
were solely investigated by RCMP menbers, and
conplicated and difficult cases in which the city
police were not called in, others in which they
wer e. It's inconceivable to ne that the

knowl edge, you know, in any one of those cases
woul dn't find its way into the files or m nds of

t he, you know, co-operating investigators fromthe
ot her force. | just don't see how it could be

ot herwi se. Regrettably, M. Elson, in this case
it wasn't that way.

| believe, and you've already touched upon this a
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little bit in answering M. Boychuk's questions, |
believe you were here for at |east a portion of
former Chief Penkala's testinony before the

Comm ssion; is that correct?

| have a menmory that | was, sir.

And | take it that you are aware through your
counsel and through the disclosure of the materi al
on CaseVault and also through former Chief

Penkal a's testinony that for these many years, to
the surprise of a number of people, he kept his
own file with respect to this case?

Yes, sir.

And you are also aware that the file he kept in
regard to this case contained docunments which were
not on the file or within the records of the
Saskatoon City Police?

| believe that's so, sir.

And have you had occasion with your counsel to
review the records that were disclosed through
Comm ssi on Counsel by former Chief Penkal a?

At the moment | can't say it. Possibly in
re-exam nation, sir, that could be covered. I

| ooked at an awful | ot of documents and | think
' mgoing to say that | did because there was very

t horough di scl osure which took a long tinme to go
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t hrough. Maybe my counsel will bail me out now.

MR. ELSON: That's fine.

MS. KNOX: It's not bailing himout, it's

bailing nme out. | appreciate his saying that he

got very thorough preparation, but in fact | did

not specifically review the folder of Penkal a
documents with him so his know edge base woul d
be fromin the hearing room and hopefully M.

El son can identify for himto that which he

refers. | just didn't do it.
MR. ELSON: | will do that,
M. Comm ssioner. | had indicated to Ms. Knox

that | did plan to ask M. Caldwell questions

with respect to this and she did ask me that if

he did so that | should refer to those documents

and have them identified before | did and I'm
certainly prepared to do that.

There are a nunmber of

docunments, | won't refer to all of them because

| don't think that all of them carrying the kind

of significance that perhaps others do.
Okay, sir.
BY MR. ELSON:
The first document is document 324671 which is

letter fromthen Lieutenant Penkala to Officer
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Kerr at the RCMP Crinme Detection Laboratory. Thi s
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is a document, a letter dated March 18, 1969, this
document woul d have existed after David M| gaard
had been brought to the attention of the Saskatoon
police by Albert Cadrain, and although the two
file numbers -- if we could actually | ook at the
two file nunbers at the top of the page, the two
file numbers refer to the (V1)- and (V2)-----
cases as | recall it, that in fact M. Penkal a

mai nt ai ned this document on his folder related to
the Gail M Iller case and that he was specifically

asking for | aboratory information from Officer

Kerr. As | understand his evidence, specifically
to exam ne Exhibit A -- if we |look at the purpose
for himsending this material, it says to exam ne

Exhibit A, the slide, B, |adies panties, and C,

| adi es jacket for presence of human semen, and if
present to establish ABO aggl ut ogens. You did not
see this docunent?

Absol utely not, sir.

And indeed if it had the file reference in the
upper right-hand corner as it did, 10173/68 and
10910/ 68, you would have probably believed that it
related not to the Gail Ml ler case, but related

to some other cases having occurred in 19687
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A W t hout knowi ng anything, | would assunme it would
refer to the two females in the reference |ine,
M . Elson, but that may not be the case, that's
what | would assume, and | don't know if your
information is simlar to that or not, but in any
event, | don't know.

Q If we would also | ook at the next document,
324672, which is a two page document, a |aboratory
report from the Royal Canadi an Mounted Police,
| ook at the date, April 1, 1969, the lab file
number 286-69, and | believe, if I'"mnot m staken,
that this was a | aboratory report you did see but
believed it did not pertain to your file?

A | can't say that, M. Elson. The one -- the only
document that we've seen many tinmes where | wrote
not related, omt or something is not this
document .

Q Not this docunent ?

A Yeah.

Q ' m sorry, and | stand corrected.

A No, that's fine, sir, but just so you know it's a
different one.

So you did not see this docunment either?
No reason to think | would have.
Q The next docunent is 324683, a letter again from
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Li eutenant Penkala to Officer Kerr at the RCMP
Crime Detection Laboratory dated April 21, 1969,
you did not see this document either. Do you have
any recollection of seeing it?

Absol utely not, sir.

The next docunent is a letter, 324695, from

Dr. Emson to Lieutenant Penkal a dated June 2nd,
1969 which specifically refers to the A antigens.
Do you recall having seen this letter?

| do not, M. Elson.

And this letter was not included in the police
mat eri al that was provided to you?

' m sure it was not.

And based on the information you've received in
this case, this letter wasn't even contained in
the police records?

Well, that | can -- | can accept that, sir, based
on what sone investigation has revealed is the
case.

And in follow-up to that letter there's also the
letter from Li eutenant Penkala to Officer Kerr at
the RCMP Crime Detection Laboratory which is
324697. Sorry, | should give the number first.
And did you not see, in light of the fact that you

did not see Dr. Enmson's letter, | take it you did
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not see the letter from Li eutenant Penkala to
Officer Kerr?

No, sir.

"1l skip the subpoena. There's also a daily

j ournal . You typically -- 1'"Il just maybe refer

to the docunent, it's 325044. That's actually the
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first page of the journal. The cover page is

325043 and the first page of the journal is

325044. It was not common practice for you to

receive journals that would be maintained by

police officers such as Lieutenant Penkala in

identification; is that correct?
That's exactly so, sir.

And you would also typically not receive pol

ce

of ficers' notes or excerpts, or photocopies of a

police officer's notebook with respect to a
certain investigation?
That is correct as well, sir.

Do you recall ever having made a request for

a

police officer's notebook or for a journal in the

conduct of this particular investigation?
Oh, not in this one, sir, | do not.

| won't put the notebook to you. The next
document | would like to put to you fromthe

Penkal a folder is 324806 which is a docunment
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descri bes the circumstances of the offences
related to the victinms (V1)-, (V2)----- and
(V3)------ , and | believe it was former Chief
Penkal a' s evidence that this was not in his
handwriting and he couldn't recall who had
prepared it?

Yeah.

But it was on his file relative to the M| gaard

i nvestigation. You woul d agree with me that that
docunment was not included in the police records,
nor was it included in any of the material that
was forwarded to you?

No, sir, and nor was it nmy handwriting |'m pl eased
to say.

And the final documents that | wanted to refer to
are a series of photographs, they begin with a
phot ograph 324845, and that is the first

phot ograph in a series of photographs of Gai
MIller's funeral, and | take it you had not been
provided with photographs of Gail MIller's funeral
t hat had been taken by officers of the Saskatoon
Police Service?

No. There was a report sonmewhere that photos were
made. This is the first |I've seen of them if

this is what they are.
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There was a reference, | believe there were police
officers who had attended at the funeral who had
t aken photographs for the purposes of trying to
identify possible suspects.

That would be nmy understandi ng.

And you recall having read that in a police
report?

| did, M. Elson.

But you were not -- but the photographs were not
produced to you?

They were not.

And were you aware that these photographs were on
the police file or were you aware that they had
been maintained by former Chief Penkala for these
number of years?

No, | wasn't. | was sure they had been taken
based on that police report and | would assune
they still existed somewhere, but this is the
first 1've seen of them sir.

Now, this is a bit of a convoluted question, but
it has to be asked. When we | ook at the materi al
t hat we acknow edge you did not see, notably the
script prepared by Mackie, Detective Mackie, the
RCMP reports of Inspector Riddell and Corporal

Rasmussen and the Penkala folder, the salient
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documents of which |I've just gone through with
you - -

Yes, sir.

-- if we set those documents aside for a nmonent,
is there any document that existed, that you now
know existed in 1969 or 1970 that you did not
receive that in your opinion would have made a
difference in the way you conducted the

prosecution of David M| gaard?

M. Elson, | do not know of any whatsoever.
Thank you, M. Cal dwell . | have no further
guesti ons.

Thank you, sir.

BY MR. W LSON:

For the record, my name is Garrett WIson and |
represent Serge Kujawa, but you and | don't need
any introduction, M. Caldwell?

|'mafraid that's right, sir.

In fact, we were together in the prosecution

busi ness nore years ago than we would care to
rememoer .

That's so, sir, in Regina initially.

Yes. And you carried on and joined the departnent
of the Attorney General and I went to the other

side and | think you told us that you joined the
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department in the fall of 19587

That's right, M. W/ son.

And four years later in 1962 you cane up to
Saskat oon?

Correct.

And headed the Saskatoon prosecution unit?
That's right.

And you remained in that position until 1987,
al nost 30 years you were with the department?
That's right, sir.

Al'l on the prosecution side?

That's correct.

And the office in Saskatoon | take it grew
somewhat in scope and nunbers of bodies and
responsibilities?

From one until | believe 11 bodies when ny
position was abolished, M. WIlson; that is,
prosecutors.

Yes.

Yeah.

So your responsibilities increased materially over
the years?

That's right, sir.

You told us also I think that M. Kujawa foll owed

you into the department of the Attorney General
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not far behind you?

That's correct. M. Kujawa was a classmate of

m ne at |law class of 1957 and around 1960 |

| earned that he was, he had articled with C.
Roberts Davidson, Q. C. of Regina, an em nent
barrister, and |I |earned M. Kujawa was thinking
of moving | believe to Rosetown to practice, and
put himin touch with our Deputy Attorney General

Roy S. Meldrum of that day and they had an

interview which eventually led, | believe, to M.

Kuj awa bei ng enpl oyed by our departnent.

Uh- huh. And the rest, as they say, is history.
Yes, sir.

M . Kujawa, while you were in Saskatoon and
growing with the unit here, his position changed
and evolved and his responsibilities also grew;
did they not?

That's right. He woul d have been -- would have
been, in effect, doing day-to-day prosecutions

initially and the department was reorganized two

or three times and he received different titles as

t hat went on, but he stayed in Regina throughout
the period in terms of his base.
Yes. He received position titles such as

associ ate deputy m nister, assistant deputy
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m ni ster, that sort of thing?

Yes, sir.

But essentially remained on the prosecution side?
That's right, M. W/ son.

Yeah. Now, you told us a few m nutes ago that
there m ght have been sonme discussion in your
office in 1969 as to what prosecutor would
undertake the responsibility for the M| gaard
prosecution and the decision was that you would
take it on?

That's the -- that's right.

And that m ght have been, m ght have invol ved head
office in Regina to a certain extent?

It could well have. | was the, if you wll,

senior in our office of two people and I think it
was pretty well a foregone conclusion that | would
be taking it, but | suspect that | talked to Serge
and not |ikely our deputy, but Serge would be head
of the prosecutions, whatever title he had at that
time | think, M. WIson.

Okay. But once the decision was made that it was
your file?

Uh- huh.

It was your baby from then on; was it not?

Oh, that's correct, yeah.
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There woul d be no advice, direction given to you
in the handling of that prosecution by head office
in Regina?

Only when | requested it, M. WIson.

| see. In fact, for a prosecutor to receive any
interference from above, his superior in the
conduct of a case, would be bordering on the

i mproper; would it not?

Yeah, interference for sure. Solicited advice of
course, you know, would be quite proper, as we al
know, so |I wouldn't regard anything that cane to
me from our Regina office as interference by any
stretch of the term M. WIlson, in this respect.
So to borrow some phrases that |'ve seen in the
mat eri al around this Inquiry, would it be fair for
me to say that at no time did M. Kujawa direct
you in the conduct of the prosecution?

He did not in the best sense of that word,

what ever . If | asked to discuss things, we would
discuss it in very, in some instances involving
M. Perras ny coll eague, in some instances M.
Kujawa, but | think it was pretty limted. Of
course they had a very busy office going on in
Regi na, wouldn't be anxious to, you know, spend

more time than necessary with me, if you wll
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And you did tell us earlier that the only tinme

t hat you m ght have discussed the case with M.

Kuj awa was with respect to section 9(2) of the

Evi dence Act?

Yeah, that is so, and that's in one of ny reports,
M. WIson.

When you left the department in 1987, M. Kujawa
was still with it?

Yes, he was, in Regina.

He was approaching retirenment though; was he not?
Yeah. He was a few years, three, four, five years
ol der than ne. He had come into | aw school at a

| ater stage than nost of our classmates.

A bit of a mature student?

Yeah, and certainly a very, very bright student as
wel | .

You worked with himin the department from 1960
until 1987, 27 years?

That's right. In "58 -- that's correct, that's
when he came in, M. WIlson, that's right exactly.
So you had a rather extensive opportunity to
observe M. Kujawa and his professional conpetence
and integrity?

| did.

How woul d you rate, in particular, the integrity?
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He was -- he had, you know, an extremely proper,
if you will, degree of integrity, if that's how

you measure those things. He was a person with,
"' m sure, very firmviews of right and wong and a
person who would I think come to those views quite
rapidly and, all things being equal, would stick
with them He was certainly a bright person in
terms of |aw school and certainly an excellent, in
my view, day-to-day prosecutor, as well as a
person who was very useful for advising nore
juni or people, etcetera, who m ght want to, you
know -- one of the advantages of being in Regina,

| had mentioned earlier that our Court of Appeal
only heard crim nal cases in Regina and Serge took
a goodly portion of those, and various other of
the solicitors later did, but he would be in a
position of knowi ng from week to week what the

vi ew of our Saskatchewan Court of Appeal was on
some crimnal or procedural issue.

You were aware, M. Caldwell, that some years ago,
arising out of these nmultiplicity of Ml gaard
proceedings, if | may say that, that M. Kujawa
wound up accused of a cover-up of the Ml gaard
prosecution?

Yeah.
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How does that conduct square with your opinion of
his professional integrity?

Well, that was absolutely out of the question. I
think, M. WIson, that that was an ill-founded
accusation, but at least limted to Regi na. I
think the accused were -- our Attorney General

M . Romanow, M. Kujawa, whatever his title was, |
believe our Deputy Attorney General Ken Lysyk, who
was anot her classmate of ours, were alleged to
have got the M I gaard and W1l son (sic) files

t oget her and cooked up some method of keeping them
separate or hiding them or something of that
descri ption.

| wanted to ask you about M. Romanow.

Absol utely.

And M. Lysyk. M. Romanow served as Attorney
General of Saskatchewan from 1971 to 1982; did he
not ?

That would -- |'m sure your dates are right, sir.
He was a menber of the Law Society of

Saskat chewan?

Yes.

And he returned to public office in Saskatchewan
as premer in 1991 and served as such all through

the 1990s?
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That -- |'m sure your dates are correct,
M. WIson. | can't give you a different opinion
on that. | "' m sure you are right.

Yeah. Wuld you like to coment on his standards
of professional integrity?

Yeah, they were -- they were totally aboveboard,
and one of the things M. Romanow practiced
diligently was that he would not |et any issue,
for instance, about the whole prosecutions end of
t he departnment get to the point where he was
trying to influence it. | think -- not him
necessarily, but sonme of the elected officials
early on, there had been attenpts made to suggest
what about this and that, and he was one of the
ones who |earned, | think, and specifically
practiced that, don't conme near nme with those

i ssues about what should happen to file X when he
was Attorney General, which of course worked out,
you know, extrenely well for everyone when that
was the case.

M . Romanow represented a Saskatoon constituency;
did he not?

That's right, sir.

And you were heading the prosecution unit in the

City of Saskatoon?
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Yeah, that's correct.

Was there ever an occasion during those years,
1971 to 1982, when M. Romanow or anyone on his
behalf interfered in any degree with any of your
files?

Absol utely not, anything resembling that, sir.
Now, you mentioned M. Lysyk. A classmate of
yours?

That's correct.

An unusual man, would you say, a very outstanding
| egal schol ar?

Absol utely.

Top of a graduating class of two in the Town of
Khedi ve, Saskatchewan?

| believe so, sir, but he did better than that

| ater on.

Yes, he did. And M. Romanow recruited him from
the faculty of the University of British Col unbia
to be the Deputy Attorney General in 1971; is that
not correct?

That's right, sir.

And there he served until 19767

That would be -- |I'm sure your dates are correct,
sir. \When the governnment changed and M. Romanow

became Attorney General, there was a very sweeping
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reorgani zation of the department of the Attorney

General put into effect and M. Lysyk was the

deputy in that scheme of affairs, and it seemed to

be a very, very worthwhile reorganization as far

as | could see, fromthe safe distance of
Saskat oon shall we say.

So you went through three years of |aw school
M. Lysyk?

That's right, sir.

with

And then you worked in the same departnment with

himfor five years?

Yeah, in the sense that he was in -- but he was

our deputy and I saw himfromtime to time in that

respect.
Yeah. And what would you tell us about his

standards of professional integrity?

Well, M. Lysyk was a very bright gentleman who

graduated from our college of law |I'm sure with

some special honours, went on | think to a

university in England, | can't recite names and so
on, canme back -- could have been Oxford or
somet hing -- came back to U B.C. on the faculty.

| think, M. WIson, he was dean at one point
t here.

' m going to suggest to you that when he |eft
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Saskatchewan in 1976 he returned to the University
of British Columbia as dean of the |aw department.
Okay, that was the sequence then.

Okay. Now, during the five years that you worked
with himin the department, did you see his
professional integrity --

Yeah.

-- at play?

Yeah. He was an absolutely straight-shooting
gentl eman who didn't brook anything resenbling
political input into, among other things,
prosecutions for certain, and |I don't suggest he
did in any other realm either, sir.

And | believe M. Lysyk left the position as Dean
of the U. B.C. Law School and went on to the
Supreme Court of British Colunbia as a menber of

t hat Court?

That's right, the, | think the trial division,

M. WIlson, | -- and possibly the appeal division.
| stand to be corrected because | know you've been
nearer those things than |I have, sir.

Now you al luded earlier to an accusati on of

i mproper conduct on the part of those three nen.

| suggest that you |learned of it probably in the

fall of 1992 when M. Wolch and Ms. M Il gaard and
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David M | gaard publicly accused then-Prem er
Romanow, then M. Justice Lysyk, and M. Kujawa of
havi ng conspired together to obstruct the course
of justice in the Ml gaard prosecution file?

That was nmy -- the publicity that | recall from
the time, sir.

MR. WOLCH: M. Comm ssioner, | don't mean
to interrupt unduly, but if My Friend wi shes to
put before the Comm ssion where | accused
somebody I'd like himto put it -- point it out
ot her than verbally.

MR. WLSON: Well M. Comm ssioner, | don't
propose to take the Inquiry's time this afternoon
to go through chapter and verse of M. Wlch's
participation in the press conference in Wnnipeg
in September of 1992 and what he said on that

occasi on and what he said to the press on | ater

occasions, all of which will come before this
lnquiry in the utmost detail |ater.
MR. WOLCH: | ook forward to that.

MR. W LSON: But if M. Wl ch would like to
refresh hinself by reviewing the transcript of
the press conference at 004204 --

MR. WOLCH: Pl ease.

MR. W LSON: -- M. Wl ch participated with
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Ms. MIlgaard and David at that press conference.

MR. WOLCH: Well, My Friend has said | said
somet hing, so put up what | said.
MR. W LSON: | "' m getting there. ' m only

going to make the one reference at this time, M.

Comm ssioner, and as far as |'m concerned
M. Wolch's protestation can stand until it is
dealt with in nore detail |ater. But he does

state, as a matter of fact, that there was a
cover-up in the Department of Justice if we | ook
at docunment 004208, at the top of the page:
"It's simply nore evidence of what we
know to be a fact."
Third paragraph:
" the cover-up was there, the
guesti on was who covered it up is nore
i mportant to be found out."
And you'll see that Ms. M| gaard, at page
004210, --
MR. WOLCH: M. Comm ssioner, --
COWM SSI ONER Mac CALLUM: Now - -
MR. WOLCH: -- I"msorry, the reference is
to me --

COMM SSI ONER Mac CALLUM: Yes.

MR. WOLCH: -- and My Friend says | accused
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the Prem er and a gentleman named Lysyk of a
cover -up, that's what | heard himto say, and
| ' ve asked himto show nme where | said that?

MR. W LSON: M. Comm ssioner, | said that
t hose three gentl emen were accused by these three
i ndividuals | named, and it's a joint accusati on,
if M. Wlch wants to exenpt hinmself from any
cul pability with respect to that let him do so as
we go along and we'll just leave it stand as it
is for now.

MR. WOLCH: | "' m not asking for culpability,
| "' m asking for accuracy, the same accuracy that's
been asked of any questioning being done of other
wi t nesses. | f that amounts, by My Friend's
reasoning, to ne personally attacking or accusing
Romanow or Lysyk, | think the name is, of sone
cover-up, then I'd like to see it? Al I'm --

COMM SSI ONER Mac CALLUM: He referred to the

page --

MR. WOLCH: Yes, "time will tell", tinme
will tell as to who is responsible for a
cover - up.

COMM SSI ONER Mac CALLUM: "... the cover-up

was there, the question was who covered

it up
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MR. WOLCH: Oh, | haven't changed that
opi ni on, but the question is the point was made
that | accused the Premer. And the question
before that:
"What about the involvenment of
Romanow?",

| said:
"Time will tel

MR. W LSON: Let us | ook at 004210.

MR. WOLCH: That's not --

COMM SSI ONER MacCALLUM:. Just a m nute.

MR. WOLCH: Yeah. That's not even ne
speaki ng.

MR. WLSON: We see Ms. Ml gaard --

MR. WOLCH: Well - -

MR. W LSON: Let's be fair, M.

Comm ssioner, M. Wlch is standing -- or seated
at Ms. Ml gaard el bow as she says:
“"Al'l | know is that Roy Romanow, Serge
Kuj awa, and ot her senior officials met
with those two files."

MR. WOLCH: Yes.

MR. W LSON: |f you read the transcript of
that entire conversation you will find that the

accusation | made is entirely borne out and is
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supported, will be fully supported by further

material which will come before this Conmm ssion

in due course, if M. WlIlch wants to plead not

guilty today I'Il accept that
because we will.

MR. WOLCH: M. Comm ss
reference to plead not guilty.

for is accuracy.

until we do better

ioner, | resent the

Al'l I'm asking

My Friend has chosen to put

before this witness material that, really, he

can't really comment upon, and then he puts it

bef ore him by not correctly stating the evidence,

and then hides that behind thi
not guilty" or whatever. Al |
for some accuracy, that's all.

COMM SSI ONER Mac CALLUM:

s sort of "plead

' m saying is | ask

Yes, | take your

obj ection, but as M. WIson says, whether or not

you were one of the accusers of these three

peopl e depends upon a cl oser reading of the

document by me, so | understand what you are

sayi ng.
MR. W LSON: OCkay, that
enough for nme for now, sir.
BY MR. W LSON:
Nonet hel ess, 1'Ill proceed, M.

Yes, sir.
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You |l earned that this allegation and this
accusation of a crimnal conspiracy to obstruct
the course of justice was made agai nst former
Attorney General Roy Romanow, former Deputy
Attorney General Ken Lysyk, and Associ ate Deputy
M nister Serge Kujawa in the fall of 19927

Yes sir.

What was your reaction to it?

Well the way | | earned about it is that it was in
the press in Saskatoon in such a fashion that you
virtually couldn't escape it, | was not in Regina
when that thing happened but it seemed, M.

Wl son, not to matter because you -- you were --
remember it -- being absolutely bow ed over by

t hat suggestion and thinking, you know, how in the
world could that be the case. Of course, in
fairly short order | believe it proved not to be
the case or anything simlar to it, but I
absolutely -- 1 thought '"how in the world could

t hat be, that been going on in our department in
Regina, or' -- it was a very shocking accusation
even though | wasn't one of the proposed

cover -up' ees, or whatever they are.

But let me stop you there. It cut very close to

you; did it not?
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Yeah, oh --

Because, if such a monstrous allegation should be

borne out to be true, you have been enployed by a
corrupt adm nistration?

Yeah.

Wor ki ng as part of that?

Yeah, absolutely, and, you know, the -- the --
that's right, I would agree with that, that's what

| had been doing for a long time at that point,
sir.
When you were concluded with the M gaard

prosecution you made the report to head office

t hat you have shown us, and when the matter went

to the Court of Appeal you've told us, again, you

had no input on that process?

No, | didn't attend physically, | my well have
di scussed with Serge Kujawa the, again the 9(2)
matter, but that would be if --

The 9(2) element being a |large element of the
appeal ?

Oh, of course. But if | did that, M. WIson,
sure that was all | did, and that may not have
happened either.

Thank you, M. Cal dwell .

Thank you, sir.
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MR. HODSON: | think Ms. Krogan is next,
but it is just after 3:00, |I'mnot sure if that

s --
COMM SSI ONER MacCALLUM: That woul d be a
good time for a break.
MS. KROGAN: Sure.
COMM SSI ONER Mac CALLUM: 15 m nutes.
(Adj ourned at 3:04 p.m)

(Reconvened at 3:21 p.m)

BY MS. KROGAN:

M. Caldwell, given that we have net, | state for
the record that my name is Lana Krogan and |
represent the Province of Saskatchewan here at the
| nquiry?

Thank you very nuch.

| will be very brief, M. Caldwell, and | would
just like to revisit some issues starting with one
i ssue that was raised by M. Lockyer |ast week.
And he put to you, M. Caldwell, the suggestion

t hat no one had consulted with you regarding, with
you or another Saskatoon prosecutor, regarding the
sentencing issues as they related to Larry Fisher.
This would be, of course, prior to his sentencing;
do you recall that, sir?

lI'"'mre -- | assume that he put that to ne | ast
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week in his questioning, ma'am is that what you
were saying?

He did, M. Caldwell, --

Yeah, | accept that.

-- and wanted your response on it. And | think
your response to himwas to the effect that you

t hought perhaps that contact should have been made

with you. Now M. Caldwell, if | could just put
to you sonme known details, if |I could call them
t hat, --

Okay.

-- one of which is you never did have a Larry
Fisher file; is that correct?

That -- that is correct, ma'am and |' m pl eased

t hat you are -- we can go through that, because |
couldn't accept the final thing that you quote as
M . Lockyer saying a moment ago, that's just not
the case, but -- so I'd be happy to go through
them in the way you are now.

There are just a few and they're --

Yeah, that's fine.

Thank you, sir.

Yeah.

You didn't have a file, and in fact as |

understand it the only contact you had with the
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M . MacKay that you contact police to get himthe
information; is that right?

Yeah. We didn't have a file in our office because
we did not have any Larry Fisher prosecution in
our office. The only way we would have had a file
woul d be because the police department or -- sent
us one saying "here, away you go and prosecute
Fisher", that didn't happen for sure, so in that
sense of course we didn't -- never did have a file
on the Fisher matter.

Ri ght .

Yeah.

You didn't have the information personally; you
didn't prosecute him correct?

Absol utely not.

And anot her known detail, again if | could put it
that way M. Caldwell, is that M. Greenberg, who
represented Larry Fisher, was not in contact with

you; is that correct?

Yeah, I'"'m-- | wasn't here when M. Greenberg
testified but | believe he took that position;
and, regardless, | have absolutely no nmemory of

t he gentl eman contacting ne.

All right. And in fact, M. Caldwell, the
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information that he provided to the Inquiry was
t hat he contacted the Regina office, --

Yeah.

-- or what we know as head office, in Regina?
Yeah, that would be what | would have expected,
and understand now.

Al right. So basically, sir, you knew not hing
about that file; is that correct?

No, that's correct.

Now M. Caldwell, did head office ever consult you
regarding a file that you had little to no

knowl edge of, and you did not prosecute?

Um, certainly, certainly not Fisher, certainly
nothing to do with M. Ml gaard. At the moment |
can't think of any reason they would, and at the
moment | can't recall an occasion on which they

contacted ne about a file that (a) wasn't in our

office and (b) | didn't prosecute, it would be
very -- 1'd be flattered but | don't think it
happened.

It would also be odd, would it not, M. Caldwell?
In the extreme, yeah.

Al'l right. Throughout the province -- and perhaps
' m going to state the obvious, sir -- throughout

t he province, sentencing standards are set by our
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appell ate court; is that correct?

That's correct.

So what would be a fair and reasonabl e sentence in
Saskat oon woul d be the same in Regina; would it
not ?

Yeah. When a certain topic gets up to the Court
of Appeal, at that time they would come out with
gui delines as to what seenmed appropriate in a
certain kind of offence, etcetera, so that's --

t hat happened at the Court of Appeal |evel and
tended to di ssem nate down through the other
courts and agenci es.

Al'l right. So, M. Caldwell, can you see any
reason why head office would have contacted you
and spoken to you about the Larry Fisher matter
prior to sentencing?

No, absolutely none, because | couldn't help them

in any way, shape, or form m' am

Al'l right. It was al so suggested to you | ast
week, sir -- and this, again, was by M. Lockyer
-- that -- and there was sone suggested or

di scussed, perhaps, about the issue of public
interest, and the suggestion was that "would it
not have been in the public interest that M.

Fisher's matters be dealt with in Saskatoon": do
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you recall that?

| remember him suggesting that.

Al'l right. And, sir, nmy question then, or one of
my questions to you on that issue, is in your
experience did you not see many occasi ons where
files were transferred to different |ocations,
whet her it was within Saskatchewan or other

jurisdictions --

-- outside of the province?

| certainly did when -- | was in the, pardon ne,
in the office in Regina up until February of 1962.
| happened to be the person who | ooked after an

i ndustry called 421(3)"'s. Now 421(3)'s, that was
a Crimnal Code section in which people in another
province, we'll just say B.C. for instance, --

Uh- huh?

-- wanted to get their charges shipped from
Saskat chewan there, strictly on the understanding
of a guilty plea, and that was -- there was a
form set of forms you went through to make sure

t hat everyone agreed, and sent them off, and that
was an absolutely regular occurrence, and |
happened to be the person who handled it.

And M. Caldwell, these matters of which you speak
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m ght well be very serious matters, --

Oh, absolutely.

-- including sexual assaults that m ght have been
transferred; would that be fair?

Yes, they tended to be ones where the accused

didn't want -- may have been sentenced al ready and

didn't want to face com ng back to Saskat chewan
with the danger, for instance, of a, say a
consecutive sentence or something Iike that, so
t hat was a frequent happening.

Right. And in those instances, M. Caldwell,
woul d you agree with me that the public interest
was neither negatively inmpacted nor negated by

virtue of transferring those matters?

| wouldn't think so. The one -- the process |I've
mentioned would -- we would not send the charge
from Saskat chewan unl ess we had some, | think,

document indicating a guilty plea, so a guilty
pl ea had to be the outcome. And of course that

woul d be duly publicized wherever it took place,

we'll say for exanple in British Colunmbia, so | --
it didn't -- there was nothing to report here and
| would say everything to report there. If it

happened that the news of all this got back to

Saskat chewan there'd be no reason that the press
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couldn't publish it, if they were so inclined,
here.
Sure. And | will actually ask you, perhaps, a few

more questions about the press.
Yeah.
But on this issue then, M. Caldwell, and the
matter of public interest, would it be fair to say
that public interest is sort of a
mul ti -di mensi onal analysis, and that you are not
just considering where something is dealt with,
t hat you al so consi der perhaps expense, or where
t he prosecutor who has the file is |located, --
Uh- huh.
-- and that weighed into public interest as well ?
Well there'd be many aspects to it. Sometimes it
woul d be not in the public interest to spend
t housands of dollars shipping some charge, say,
back to Saskatchewan which could be dealt with in,
for instance, Alberta, it would not be in the
public interest to spend a | ot here sending the
same thing there.

And of course the public, you
know, public interest, | -- to an extent, | think,
is whatever the upset member of the public thinks

it is on a given day, in other words that varies
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all over, but certainly you want to operate in
such a way that you are not abusing that whole

t hing, Ms. Krogan, would be nmy attitude at any

rate.
Al right. M. Caldwell, on that, on the notion
again of public interest, it was suggested to you

| ast week as well that the matter should have been
dealt with in Saskatoon so the public of -- the
menbers of this comunity in Saskatoon woul d be
aware; do you recall that, sir?

That, was that the Fisher matter --

Yes, sir.

-- that you are tal king about?

Yes, sir. |'m sorry, | wasn't clear.

No, that's fine.

Yes, indeed, it is the Fisher matter that | am
speaki ng of.

Well, the Fisher matter didn't all come into nice,
crisp focus all of a sudden. Now we realize that
we had, we'll say, four to six unsolved sexua

of fences that, in fullness of time, that were

Fi sher's handiwork. They didn't all emerge, you
know, sharply at one time. Fisher -- it did not
become thoroughly visible during the M| gaard

investigation, despite what | thought was a very
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careful investigation; the Manitoba matters, to
all intents and purposes no one knew about them
except initially Fisher, who decided he wanted to,
you know, process them and set in notion the trip
by the police to interview him the guilty pleas
in Manitoba; and then the -- it would be the
incentive of M. Fisher and his W nni peg counsel
to clean up other Saskatchewan things, as |
understand it they were dealing with Regina, and
there's -- there's nothing sinister about that.
One of the things, Ms. Krogan,
is one had to have a direct indictment for that
situation, and | think it was four counts, those
t hi ngs came from Regi na, they were either the
Prem er or the Attorney General, the appropriate
authority had to sign them so if | wanted to
process something like that in Saskatoon | would
be turning to Regina to say "please get nme a
direct indictment". There were -- M. -- the
gentl eman in W nni peg, M. Fisher's counsel,
evidently was dealing with Regina which, you know,
it was in nmy estimation entirely unremarkable. So
there is a, | think a whole |ot of variables that
exist in any of these, Fisher's was certainly an

unusual state of affairs. | don't know if and
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when or how nmuch his sentence was ever publicized
in Saskat oon. | have no nmenory, for instance, of
me knowi ng of it when it did happen.

Al'l right.

So --

Okay. More specifically perhaps, M. Caldwell --
and | thank you for that response -- but nore
specifically the suggestion was made to you that
it would have been better, of course, dealing with
matters in Saskatoon so that the comunity here
woul d know. Do you recall that, do you recal

t hat being put to you, sir, --

Yeah, | do.

-- 1s my question?

Yeah.

And woul dn't that presune, sir, that the medi a
woul d be in the Saskatoon courthouse, that they'd
be there, --

Yeah.

-- they'd be ready, willing and able to report the
story?

Yeah, that or maybe even, you know, having a

know edge of it, if they did have know edge of it,
pursuing the proper authorities to say "what's

goin' on here". The media coverage of these
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t hi ngs was extremely hit and m ss and when --

wi t hout repeating that whole story, at one point
they had a -- sonme very capable reporters fromthe
St ar Phoeni x, from CFQC radi o and CKOM radi o, on a
daily patrol to the police station, to the federal
courthouse if you will, they -- because they had
m ssed some things they had arranged a press
conference with Chief Kettles and this was to get
theminto the picture so they wouldn't feel they
wer e being kept out. But on other occasions they
woul d be essentially invisible and as counsel,
prosecutor or otherwi se, you had to, you know, be
very careful about pursuing them for your own
ends, if | may put it that way.

| certainly understand that.

Yeah.

M. Caldwell, it -- the suggestion that, that very
suggestion that matters should be dealt with in
Saskat oon al so presumes that there would not have
been any media coverage originating from

Regi na; --

Yes, that's right.

-- would it not?

And one of the conpl aints about Regina is, as |

recall, is that this was done wi thout the media's
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attention. | mean one of the real trouble you can
get into as a prosecutor is saying, you know, "ny
old friend so and so should know about this, [|'l]
call him', in other words doing favours for medi a

peopl e who you happen to think are fair or

what ever it is, there's -- | don't know why, |
don't know why anything is, any criticismis to
come out of the fact that the media did not happen
to evidently be advised of Fisher's Regina

appear ance. Unl ess they just happened to be there
and | ook in the room why would they know about

it, --

And - -

-- without any inproper aspect?

And on that point, M. Caldwell, generally, then,
woul d you agree with me that it was not the
practice in Saskatoon for any prosecutor to
contact the media and invite themin to report on
or to listen to a particular matter?

No, that was a, that was a very questionable
practice. You m ght feel, you mght feel it
shoul d be done, but | think you had -- one had to
be exceedingly careful unless this triggered

conpl aints that you were, you know, generating

publicity, in effect, for yourself, as | would put
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it.

And M. Caldwell, on that final point with respect
to the media, one could never be certain, even if
a matter was dealt with in Regina and the nmedi a
was present one couldn't be certain that the
matter wouldn't be covered in Saskatoon as well,
often stories are carried in both, --

Yeah.

-- both of the major papers in those cities; is

t hat correct?

That was nmy understanding at the time, some mjor
t hi ngs that happened in Regina would be covered
here, and vice versa. But | remember mentioning
earlier in testinmny that sonething very inportant
|l et's say could have happened in North Battleford
and never hit the Saskatoon paper, as an exanmpl e,
so it was extremely variable and hit and m ss how
t hi ngs went.

Now perhaps to step back a bit on your point, sir,
that the media was not contacted or generally it
was frowned upon that they should be contacted and
invited into a courtroom would it then be fair to
say -- and | harken back to | ast week again when
M . Lockyer put to you that there should have been

a public explanation at the time as to why Larry
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Fi sher got four years for the matters that were
dealt with in Regina; do you recall that?

| remember that.

And again, sir, would the same principle hold
true; that it was just not practice --

Yeah.

-- for a prosecutor to instigate or to contact the

medi a and provide an explanation such as that?
No, it certainly wasn't, and there was the very
real danger that the nmedia person you didn't
contact would complain to the prem er, whatever.
In other words, that was a -- if you decided to
contact sonme, one person, the others m ght very

wel | have their noses out of joint and | found

t hat, you know, prosecutors in general tread very

lightly in that area for that very reason. You

m ght some day get extremely careful and good

coverage of sonme case and the next day another one

t hat you thought mattered a great deal m ght just

go right over their heads collectively.
M . Caldwell, again on the suggestion that an

expl anation should have been given as to why M.

Fi sher got four years, |I'mgoing to state the
obvi ous, and | hope you agree with what | think is
obvi ous, sir. Isn't it true that the judge is the
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one who makes the final decision as to sentence

regardl ess of what a prosecutor or defence counsel

m ght put to him or her?

Absol utely. | think, if I'"mnot m staken, M.

Fi sher | believe was sentenced to 10 years in

W nni peg, if my numbers are correct, to four
Regi na. My understanding is that that was

concurrent sentence. That is something the |

in

udge

does. He m ght have -- a different judge m ght

have wal ked in and said, you know, this means

must be six years consecutive or 10 or whatever.

That judge happened to make that decision as
now know and that was one of many sentencing

deci sions that no doubt happened in Regina, |

say, that week, and, you know, to that extent

unremar kabl e as far as |I'm concerned.

But of course, sir, judges are bound by the
gui delines set by the appellate court?
Yeah, they are, and of course people, Crown

appeal s, defence appeals, sone of them

we

et’'s

was

successfully against sentences that seem outside

that, and someti mes unsuccessfully, sometimes your

appeal, with all its merit, doesn't work out.

And, M. Caldwell, given that it is a judge's

decision as to what sentence is appropriate,
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it not be somewhat presunptuous for a prosecutor
to contact the media to explain perhaps what the
judge was thinking in comng to that decision?
Yeah, | don't think you could ever get into that,
saying this is no doubt what he was thinking.

Some nmedia person mght try to figure that out for
t hemsel ves, but | can't imagine a prosecutor
saying no doubt judge X was thinking Y and Z here.
| would think that would be very touchy.

Fol ly?

| would think so.

Thank you, M. Cal dwell .

Yeah, thanks very nmuch.

COWM SSI ONER Mac CALLUM: Ms. Krogan, can
you help me out with the page fromthe
transcript? You said that perhaps you shoul d
have been consulted -- the suggestion was put by
M . Lockyer, perhaps you should have been
consulted --

MS. KROGAN: M. Comm ssioner, | would |ove
to say that | have that offhand, but | don't.

COWM SSI ONER Mac CALLUM: You don't, okay.

MS. KROGAN: He questioned on Wednesday of
| ast week.

COWM SSI ONER MacCALLUM: Wednesday?
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MS. KROGAN: It was Wednesday.
COWMM SSI ONER MacCALLUM:  Thank you.
(Di scussion off the record)

MS KROGAN: Ms. McLean very kindly advised
that it would have been from Tuesday's
transcri pt.

COWM SSI ONER MacCALLUM: Tuesday of | ast
week, okay.
| don't have that, M. Comm ssioner.

COWM SSI ONER Mac CALLUM: If 1 have your
question right, that it had to do with
consultation on the Fisher sentencing issues in
Regina and | took it from your question that M.
Cal dwel | agreed with M. Lockyer that perhaps he
shoul d have been consulted. Was that your
guestion?

MS. KROGAN: That was ny understanding --
t hat was the question, sir, and that was ny
under st andi ng of the response.

COWM SSI ONER Mac CALLUM: Yes, okay.

MS. KROGAN: | wanted to explore that
further.
COVM SSI ONER Mac CALLUM: "1l be able to

find it, thanks.

MS. KROGAN: Thank you.
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Okay, thank you.
BY MS. KNOX:
M. Caldwell, just for the record so that anybody
reading the transcript will know where we are, |

am of course your counsel Catherine Knox and | can
indicate to you that | want to take a bit of time
to talk to you about some of the evidence you've
given in these proceedings over the last three
weeks and in doing so, if |I forget to say it, |
want, where possible, to ask you to think about ny
guestions as nost of themwll relate to your
actions in 1969, 1970, in the time of 1969, 1970.
Al'l right, m'am

And | say that with a full appreciation, perhaps
better than nmost in the room of how difficult it
is for you to keep sorted out, but if you could

ki nd of take your m nd back to what it was |ike
when you came to Saskatoon as a prosecutor in 1962
to be working in an office with only one other
prosecutor and to be dealing in a prosecutorial
practice where oftentimes major files indeed were
being farmed out to private counsel because you
didn't have the resource base within your office
to handle them "' m t hinking of empl oying the

services of M. Tallis, employing the services of
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M. Halyk fromny office and others as we know
fromthe record to prosecute murders and serious
charges even as you were running an office.

"1l attenpt to keep that in mnd, M. Knox,

t hanks.

OCkay. And the other thing that | would ask, if
you could in answering sone of the questions |I'm
about to ask you, is to keep in mnd the age as it
was of the time in terms of the |evel of know edge
within the community of Saskatoon about things

l'i ke police investigation, Court proceedings and
things |like that.

Al'l right.

| was trying to remenber |ast night when | was
fram ng some of these questions for you what was
the common TV shows that were avail able at the
time. | can think of Perry Mason as being a TV
show that was in the public arena at that tinme.
Now every time we turn on our TVs, 10 different
channels, we can get Law and Order, we've had, you
know, a mllion shows, we've had all kinds of new
information, but try to think in terms of what the
general public would have known back then as | ask
you these questions.

Thanks, M. Knox.
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Okay. Now, |I'm going to start a little out of the
order | planned for nyself, but to follow up on

some of the questions that Ms. Krogan asked wth
you with respect to suggestions made to you | ast
week about how the Fisher file should have been
handl ed and how it was inmportant that it should
have been brought back to the conmmunity of

Saskat oon so people in Saskatoon would know that
the rapist that everybody was scared of had been
capt ured.

Okay, ma' am

Now, at the risk of being accused by you and

ot hers of being on a fem nist soap box, as | have
been accused on occasions in the past, |'m going
to ask you, do you renmenber in 1969 what the state
of thinking was within police services and
prosecutorial services around all egations
primarily then of rape and where there wasn't
penetration of the penis in the vagina, the

i ndecent assault of women by mal e perpetrators?

Well, the offences, as we know, were categorized
differently. | ndecent assault | think was the
bottom rung of sexual assaults as | recall

possibly then attenmpted rape, then rape, and of

course various files would end up, in effect, as
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common assaults under certain circunmstances, but
that whole library of possibilities was open, and
of course on occasion these things indeed did
escal ate into murders.

Ckay. But, sir, in terms of the professional
reception of those kinds of conmplaints by police
and by Crowns, would it be fair to say that there
was a general school of thought out there that
there was a reluctance to believe women who came
forward, there was -- there were extrene
difficulties if you were a prosecutor in
prosecuting because of evidentiary rules, and in
fact that the solve rate on these kinds of
conplaints or the charge rate was very | ow?

| would think that there was nmore of a reluctance
than there is now, Ms. Knox, as the first part of
my answer . Certainly police and/or prosecutors
who ended up, if you will, with believable
conpl ai nants and proper investigation, things they
believed in, would certainly follow them through
as best they could, but I think the, what you've
suggested may have -- was certainly nore of

the case than it is now in terms of |ooking with
some doubt at females, complaints about, you know,

offences commtted against them but that's a very
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broad statenent.

It's also true, isn't it, and there has been sonme
skepticism when police officers have said in their
testinony here that they didn't necessarily
contact victims on these files to tell them what
happened, but in fact there was a major, over the
years between the late '60s into about 1973, would
you agree with ne, or do you remember even, that
there was a movenent by women in Canada, the
fem ni st movenent, to try to address the many
problems that victims, and especially victims of

t hese kinds of horrible offences, were
encountering from police, within the justice
system from judges generally, there was an effort
to try and take the biases out of the systemto
get help for women because they were generally
seen by other wonmen as being hard done by in the
police and crimnal justice system when these
compl aints were nmade.

" m sure that's right, and | was aware of that in
a general way, that there was certainly legitimte
grounds for sentinment on the part of females, that
they were not treated as a class with as much, if
you will, veracity as, you know, equal males under

sSome circunstances. | know that mvenent,
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Ms. Knox, was something that was underway at that
time, and undoubtedly no nore than due let's say.

COVMM SSI ONER MacCALLUM: Are you speaking
of an attitude by the police or by the
prosecution or by both?
| would think, My Lord, by I think society plus
t he police and prosecutions, but not limted to
t hat . In other words, there was a certain degree
of cynicism |1 think about conplaints by women,
some of which may never have reached Court cases
is the way | would put it, sir.

COVMM SSI ONER MacCALLUM: Maybe Ms. Knox
woul d be reluctant to ask so I'lIl ask, what about
the judiciary?
| think there would be -- there certainly were,
if you'll forgive me saying, old-time judges, not
in the sense of chronol ogical years,

M. Comm ssioner, but ones who came froma tinme
when it was a little bit tough to sell some of

t hese conpl ai nts about sexual activity, followed
up by term nology like she had it com ng or why
was she there at that time, there certainly were
sonme Queen's Bench judges of that day who were
notorious for absolutely not convicting peopl e of

rapes, and | know that of nmy own knowl edge. of
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course, M. Comm ssioner, there were many good
ones, or, you know, fair ones as well.
COVMM SSI ONER MacCALLUM:  Okay.
But that certainly was the case.
COWM SSI ONER Mac CALLUM: | didn't want to

steal your thunder, M. Knox, but --

BY MS. KNOX:

That's okay. So, M. Caldwell, what we would be
tal king about, and I cone froma different
jurisdiction than you and |I was only in grade 1 |
t hi nk when M. Hodson was in grade 6, so |I'm even
younger than him but back in those days the 'what
was she doing out at that hour of the night, why
was she wearing that kind of make-up, her skirt
was too short,' those kinds of things were the

ki nds of questions that someti mes got bandi ed
around even in legitimte conplaints of rape and
sexual assaults weren't they?

Yeah. | think some, as we all know, some of that
is held over, but I think it was nmuch nmore the
case then, Ms. Knox, for sure.

OCkay. And, M. Caldwell, in 1969 did the City of
Saskat oon have, and if you don't remenmber you can
trust me on it, but to your nmenory going back to

1969, 1970 did the City of Saskatoon have, for
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exanmpl e, a rape crisis centre or anyone who
advocated on behalf of women who were victims of
rapes, indecent assaults and stuff to your menmory?
' m sure there was no rape crisis centre. The
advocates | could think of would alnost fall in
the area of social workers who dealt with the
females in question and tried to assist them but
| don't think there was a --
"' m going to push your menory a bit and ask you if
t hat dated back as early as 1969 or that that's
sonmet hi ng that evolved through your practice to
your retirement from the active prosecution at the
provincial level into 1987.
It may have been l|later, M. Knox.

COWM SSI ONER Mac CALLUM: Do you nean help
by the social workers?

MS. KNOX: Soci al workers.
Soci al workers were a Saskatchewan phenomenon, a
| ot of them were very hel pful, and they would get
into those factual things, | suppose al nost for

want of anyone else, M. Knox.

MS. KNOX:

M. Caldwell, I'm going to suggest to you that the
first rape crisis centre in Canada didn't open

until 1973 and it was not in Saskatoon, so
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certainly there wouldn't have been one in
Saskat oon prior to 1973.
' m sure you are right.
And these are statistics drawn from a history of
sexual assaults in Canada, | wll provide the
documentation to M. Hodson if he cares to have
it.

COWM SSI ONER MacCALLUM:. ' 70 which?

MS. KNOX: 1973.

COMM SSI ONER Mac CALLUM: ' 73.

BY MS. KNOX:

And, sir, | believe -- | don't have the docunment
in front of me, | believe that first crisis
centre, as is the case with nost things, opened in
Toronto, but we can check on that.
Al'l right.
Do you have a personal menory now of when the
first rape crisis centre opened in Saskatoon, in
particular, and in the Province of Saskatchewan if
it wasn't first here in Saskatoon?
| do not, Ms. Knox, have that.
Okay. And, sir, by way of history and testing
your nmenmory again, and | have notes in front of nme
so it's easy for me, do you remember that the

Crimnal Code with respect to the offences of
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rape, indecent assault, was in fact amended in

1982 and some of the archaic offences, archaic

rul es were abolished again in |arge part because

of the movenment by advocates for women victins

that said they just got hard done by in the

crimnal justice system for archaic rules of

evi dence, archaic attitudes by the players and al

kinds of a multiplicity of reasons to have the

changed?

| aw

| " msure that that is correct, ma'am that that

happened at or about that time.
COWM SSI ONER Mac CALLUM: 19727

MS. KNOX: 1982, M. Comm ssioner.

COMM SSI ONER Mac CALLUM: Oh, ' 82. And are

you speaki ng of the designation of offences
compendi ously under sexual assaults?

MS. KNOX: The repeal of the old rape
provisions, the indecent assault on a female,

i ndecent assault on a male, there was a major

bill, I'"mthinking C-127, C-128, that conpletely

effectively replaced it, also changed some of
rul es of evidence around issues |like recent

compl ai nt - -

t he

COWM SSI ONER Mac CALLUM: Recent conpl ai nt.

MS. KNOX: -- and those kind of things,
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| do have again, as | said, a history, | can
provide it, but I'mjust sort of skipping over

t he highlights of some of it in ternms of the time
and the way victims were being regarded in these
offences in those old days, if | may use that
term
COWM SSI ONER MacCALLUM:.  Uh- huh.

BY MS. KNOX:
And, sir, do you have a personal menory of when it
was in the Province of Saskatchewan that a victim
services office, and by that | think I'"'mreferring
to what you call the social workers who hel ped out
people, when a victim service office actually
opened in the Province of Saskatchewan, and in
particular in Saskatoon, to assist victims of
crime, including those who had horrific personal
t hi ngs happen to them |like the sexual assaults and
vari ous permutations of the old offences of rape
and i ndecent assault?
| thought of social workers as separately, not in
a negative way, Ms. Knox, but when that victim
services organization came in, |'m not positive
about that, but there was a legislation in
Saskat chewan which all owed people to seek

financial conpensati on based on crinmes commtted
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against them if you will. | at the moment am
sure -- | assunme that included sexual offences.
You are thinking of the victim of crime acts
which allowed for financial redress?

That's what |I'm sure it's called, or was called

And we can check the date of that being invoked

not

in

Saskat chewan, but |'m going to suggest to you it

certainly wasn't in place in 1969, and if this
province parallels others, probably didn't come
into place until the early or md '80s.

' m sure you are right.

l'"'mlike M. Lockyer and |I'm going to tell you

to trust me too nuch. But that's what you are

not

thinking of, is the victim services |egislation.

Okay.

Where victims could apply to the government for
financial conmpensation for |ost wages, injuries
suffered and those kinds of things if they were
victims of crimes?

That's my menmory of it.

Okay. And, sir, one other -- | didn't pull up
docunment nunber, but early in the proceedings,
' m not sure if you were present, M. Hodson
referred us to statistics, crime statistics for

t he Saskatoon Police Service in 1969 and 1970.
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have a nmenory that the complaints of rape in '69

or '70 was, like, 14 and the nunber that resulted
in charges was, like, five, and I may be wrong on
that, and |'m sure sonebody will correct me, but |

just didn't take the time to go | ook the document
up to refresh ny menory, but does that percentage
of charge rate sort of strike you as being in
accordance with the practice, the times, that it
woul d be a | ow charge rate, a relatively |ow
number of complaints if it was only 14, but
certainly that |less than half of them ended up in
bei ng charged or case concluded by a determ nation
that they were unfounded or some such thing?

That sounds realistic to me, and to sonme extent of
course it was in proportion to the size of the
city, Ms. Knox, in terms of population; in other
words, it was quite a bit smaller, but of course
that statistic is very striking which seenms small

by any nmeasure | woul d say.

If I"mright on it, and |I stand -- 1'Ill have
someone correct me on it I'"msure if |I'm not.
Okay.

And, sir, did you develop any policy during the
years, and | don't mean this in any way to be

chastising, critical or anything of that nature,
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but did you, within your office in Saskatoon from
the time you came in 1962 or 1965, take any steps
to develop a policy or a direction for police and
yourself and M. Perras, your original prosecutor,
and subsequent prosecutors as they came, to
encourage themto be attentive to enotional crines
li ke rape and sexual assaults and those Kkinds of
t hi ngs that were personally painful and ensure
t hat somebody made sure to | ook out for victins?
Not in the so-called early days. One thing | do
recall that happened in our office was quite an
el aborate scheme was put together for the
prosecution of child victims, | think sexual and
ot herwi se, there were eight or 10 signatories to
this, including the chief of police, social
services, a lot of legitimte agencies who at that
point it was felt that these things were not
getting the attention or priority they deserved.
We got out a policy and | actually used the
signature page as part of nmy CV after that for a
whil e and that was nore directed towards chil dren,
but I think it would include sexual matters if |I'm
not m staken, Ms. Knox.

There was al so anot her enpl oyee

of the provincial government in the local Crown
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prosecutors, and | expect el sewhere, who had a job
for a while of making certain that victims got to
know the results of the cases, in effect, and I
think maybe a little more proactive in seeing them
at the court house and making sure they are
confortable, etcetera, but at one point there was
a real gap in notifying victim of the outcome of
their cases, good, bad or indifferent.

OCkay. And again in ternms of assisting you and
assisting us with trying to put dates or time
frames around those devel opments --

Uh- huh.

-- I"mgoing to suggest to you that the initiative
t hat you are talking about with respect to making
prosecutors better at prosecuting, police better
at investigating and the system nore sensitive to
children was an initiative that came after the
Badgl ey Comm ssion report on sexual offences

agai nst children in Canada was released in 1985,
and again | mght be a little wong on the date,
"' m - -

Just let me think of that. That's quite possible
because | was still with the department until 1987
and | recall this being sonmething that happened

not |long before | left. There was actually a
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study done in which some governmental agency
actually, in effect, approved of the way our
office was handling these things | think, and of
course, needless to say, | could never find the
study after that, but it did exist, so there

was -- that '85 sounds right because | wasn't
there that long after that, Ms. Knox, and that
document should be relatively easy to find | hope.
OCkay. And, sir, again in terms of placing in time
when you have in your mnd that during your tenure
as the senior Crown there was an actual staffing
position in the office to let victims of crinme
know what happened to their cases, was that before
or after this initiative with respect to being
more responsive and nmore responsi bl e about how we
dealt with conplaints by children and their
famlies, that they were victims of sexual abuse?
Well, that one position, Ms. Knox, was after |

left the -- because | |earned about it when | was
on Provincial Court by saying who is that and
what' s goi ng on. lt, | think, may have had a
limted |life span, but | thought it was a very
commendabl e nove.

Okay. But just so that we're clear on what was

avai |l abl e and what was there to consider in
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1969-' 70, that position wasn't there until after
you left in 19877

That's right, yeah.

Okay. So to go back I guess to where | started
with this, in 1969, taking yourself back to 1969,
1970, 1968 when these first conplaints canme that
women were being assaulted in the city, within
your office did you have a particular mechanismin
place to be, and I'll use the fem nist word,
sensitive to victims of these kind of conplaints
and all egations and no mechanisms in place to make
sure that they were included, briefed and made
awar e about conplaints that they made?

Were you suggesting we did not have it, M. Knox?
Yes.

Yes, that's correct, we did not have any

organi zation, formal or otherwi se, to do that at

t hat point for sure.

So to take that to its next |ogical conclusion, is
it fair then to say that what happened to the
victims that we've heard about in these
proceedings in 1969, 1970 who did not |earn that
M . Fisher had pled guilty to and was convicted of
assaults, or rapes of at |east four of them

wasn't uncommon; in fact, if they had found out
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t hat m ght be nmore the extraordinary event?

If they had found out it would be the initiative

usually I think of a conscientious investigato

r

and on occasion a prosecutor m ght decide to carry

t hat out by making a phone call, but it was, |
woul d think, the exception.

Okay. Now, sir, | want to take sone tinme, and

don't intend to go through everything that you've

been through in the |last four weeks, | want to
just touch on some of the suggestions that hav
been made to you, particularly where those

suggesti ons have been acconpanied by the -- or

e

acconpani ed by a further suggestion that sonehow

you engaged in inmproper behaviour, and that's
course my biggest concern, and | want to start
with the suggestion that has been made a nunbe

times that you did not adequately disclose to

of

r

of

M. Tallis all that should have been disclosed to

himin 1969. M. Elson today touched a bit on the

di scl osure standards of the day, M. Pringle
touched a bit on it when he exam ned you | ast

week, M. Lockyer and M. Wolch touched on it

various points, but I want, if | could, to bring

up a letter that M. Tallis wote to you on June

10t h, 1969. The document nunmber is 009289 and
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want to refer you to a sentence, if | can bring
that out with ny scratches all over it -- ny

fingernails don't work very well on the screen |
must say -- you described M. Tallis | ast week as
a very able counsel, a professor at the |aw
school, one very learned in the law | think would
be a good way to capture your belief and your
understandi ng of his standard of practice?

Yeah, not only in the academ c sense, but very
much in the practical day-to-day sense, Ms. Knox.
Ckay. In this letter to you, his first of June
10th, 1969 to advise you that he was going to be
acting as defence counsel for M. Ml gaard, he
asked you for a number of things but he made this
statement that's of interest and which | direct

your attention to:

"I realize that | may not be entitled to
them as a matter of |aw but | can assure
you that | never try to abuse

co-operation of this nature when it is
accorded to me."
Uh- huh.
And | take it, sir, that when M. Tallis made that
statement in that letter of June 10th, 1969 he

was, in fact, correctly stating the law with
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respect to the Crown obligation to provide
material to hin?
Yes, he, I'm sure he was, and | -- I've -- | find
t he wording of this paragraph is, | thought,
extremely appropriate because it's a polite
request, "would you assist me and |et ne have
copies and related reports", and then he says he
realizes he may not be entitled to them as a
matter of law, which we will assunme is the actual
| aw of that day:

"... but | can assure you that | never

try to abuse co-operation of this nature

when it is accorded to ne."
So there would be no earthly reason not to
cooperate with that because it was very (a)
correct in law | believe now, and (b) very, a
very polite and professional request for nme to do
sonmet hi ng.
Sir, putting aside what you know now because we
have had many reviews of the David M Il gaard
prosecution file, we have had reviews of the
police, the Gail MIller investigation file, al
the reviews that have gone through various formal
channels, some informal channels, but ultimtely

bring us here today, and putting aside everything
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that you would now do differently with the benefit
of knowing that M. Ml gaard was innocent of this
crime in 1969, did you in any way consciously
attempt, in 1969, or deliberately withhold
anything from M. Tallis that you felt could be
used by himto establish the innocence of David

M | gaard?

No, absolutely not, M. Knox.

In your -- and there's various correspondence, |
won't go through it, that speaks with -- exchanged
bet ween you and him and notations in your file
about discussions with him invitations to himto
come | ook at your file, for himto attend police
meetings that you were having with police
officers; at any time did you ever make any
suggestion to a police officer, "don't say that in
front of M. Tallis", or did you have any police
officer say to you, "don't let Cal Tallis know
about that because he m ght get on to the fact
that we're up to sonmethin' here or we're doin' a
dirty deed?"

None of that happened, | didn't detect that on the
part of any police officers and it sinply was not
in -- it sinply did not happen in this instance,

peri od.
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Sir, there have been various suggesti ons made

t hrough the inquiries that have gone on over the
years and the evidence that we have had at the

| nquiry about the information that you had in your
possession in 1969, and some have argued that you
had the whole police file, in fact Elmer U lrich
testified in his video statenents that he gave you
everything that he got, which he believed to be

t he whole police file, --

Uh- huh.

-- and you've stood fast that you didn't get the
whol e Gail MIler murder file; do you recall that,
your evidence in that regard?

Yeah, | remenber that.

Okay. Sir, I'"'mgoing to ask to bring up -- now,
before I go there, would you agree with me that
all of the evidence points to the fact that Ray
Macki e was probably the, at the end of the day,

t he person who had the mpst hands-on to do with
the file? And | speak of that in terms of

organi zing the file, getting all of the materials
together, and ultimately | suspect he was the one
who delivered what should go to you on the

Ml gaard file to M. Ulrich, and we'll see if

that is, proves to be the case, --
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Okay.
-- but essentially he was a pretty key figure in
terms of the paper flow and keeping all of the
materials in line so that you would know
everything that you needed to know, hopefully, to
prosecute this case properly?
Yeah, that's right.
OCkay. And | wonder if | could bring up a portion
of a transcript of an interview that was recorded
bet ween M. Mackie and Peter Carlyle-Gordge in
what was |ikely after M. Carlyle-Gordge net with
you on March 11th-March 12th, 1983, and the
docunment page in particular that | want brought up
is 325621, which is page 6 of the transcript of
the interview between M. Macki e and
M. Carlyle-Gordge.

COMM SSI ONER MacCALLUM: VWhat's the doc.
I D, do you know, Ms. Knox?

MS. KNOX: Unfortunately, | only took it
from 325619, |I'm going to have to ask --

MR. HODSON: It's up there now, 325616.

COWM SSI ONER Mac CALLUM: 6167

BY MS. KNOX:

Okay. Going if I could, then, to page 325621, and

' mgoing to just get the staff to bring up the
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exchange that takes place between Peter

Carl yl e- Gordge and yourself, starting here. Ray

Macki e?

MR. HODSON: RM, Ray Macki e.

COWM SSI ONER MacCALLUM: And Ray Mackie?

BY MS. KNOX:
Ray Mackie, sorry. And, in particular, | want
direct you to the part where Peter Carlyle-Gor

is saying to M. Mackie that he saw the file -

to
dge

and by that we know it was your file within your

office that he had been in and | ooked at just

before this interview, if he did do it in

accordance with the schedule that you and he had

t al ked about -- and he comments that there wer

unbel i evabl e nunber of interviews, and in your

e an

file you had 95 plus, we keep tal king about 95 --

Yeah.

-- but did you get a few others after, I|ike
Mauri ce Cerato, George Lapchuk, Ute Frank,
Craig Mel nyk and those?

Uh- huh.

And you will see here what Ray Mackie said in
when M. Carlyle-Gordge was tal king about how
the file was, and he said, and:

he woul dn't have it all. Ther e
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woul d be part of it in a file at the
station that was ... cover things that
wer e done and yet not connected with it
at all."
So, sir, in 1983 it would appear that M. Mackie
was sharing your view that there were two Kkinds
of files involved at this investigation, the part
that had to do with David M| gaard that was what
you called the David M| gaard prosecution file,
and a Gail M Iller nmurder investigation file, as
you refer to it, that had many things on it not
sent to you because they didn't appear to be
connected to the prosecution of David M| gaard?
That's the way | read this. He says:
"There would be part of it in a file at
the station that was ...",
etcetera, which is the part, clearly, that | did
not have, Ms. Knox, is what he is tal king about.
And M. Caldwell, you would agree with me that you
and | haven't | ooked at that particul ar passage
before today, because | nust confess | found it on
t he weekend?
No, we haven't.
But does it give you sonme confort that as far back

as 1983 Ray Mackie, who played a major part in the
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file, was asserting that you did not have the ful
investigation file?

Yeah, that's certainly, | think that's correct,
and it makes sense, and |I'm pleased to see that he
had that menmory of it, Ms. Knox, when he made this
interview, which of course is sonme time ago now.
1983.

Yeah.

Again, it doesn't have a date, but assum ng that
M. Carlyle-Gordge -- and we'll hear from him --
foll owed what he thought he would do after he
finished his interviews with you, because Ray
Mackie testified that he called you and asked you
should he talk to M. Carlyle-Gordge, and you
encouraged himto go ahead?

| recall that as well, m' am

Yes. Now, sir, at various points in time you have
been referred to the docunment by many in these
proceedi ngs, including M. Hodson, M. Elson,

M. Wblch, M. Lockyer, that's "the script"
document ?

Yeah, that's right.

And you' ve asserted that that's a document that
was never in your prosecution file?

That's correct.
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That the first times you saw it were during, |
guess, the 690 review when you saw it in Inspector
Quinn's office at the Saskatoon Police Service,
and you saw it when you acconpanied M . Pearson,
or Sergeant Pearson to the prosecutors office in
the basement of the courthouse. And it was in a
file that was marked Art Roberts, Polygraph
Operator, or labelled to that effect, which we've
since found?

Yeah, that was in, that latter was in Regina. The
order of those, Ms. Knox, |'m not sure, but those
were the only two.

Okay. There's some suggestion in sone of the
materials that M. Wl ch asserted at one tine that
a copy of this script document had markings on it
t hat showed it had been received at the
prosecutors office, and | think he may have
suggested that there m ght even have been
handwriting on it that was yours, and | ask you;
have you ever seen a copy of a version of this
script document that has anything on it to
indicate that it was received at your office, or
personally reviewed and marked on by you, in any
manner what soever ?

Not at all, ma'am
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Sir, you said to M. Lockyer |ast week that, and
when he was questioning, | guess what could best
be described as the efficiency of your menmory in
t hat you could remenber; you could remember things
t hat m ght be hel pful, you couldn't remenber
t hings that m ght not, that it was said by you
that this particular document stuck out in your
m nd when you saw it in 1990 because it was
different. And that was a statenment that's
contained in the transcript, and I -- | did mark
it, M. Comm ssioner, and | may conme to it as | go
along, and I won't give you the docunent |ID. The
di scussion is around -- it's at transcript page
17721 where M. Lockyer said:

"And | must say, sir, | don't understand

how you can have absolute certainty in

t hat regard when we consider so many of

t he other documents that you did see

t hat you now can't remember that you

ever saw. | "' m wondering how you are

able to put all these other docunments in

front of you ...",
and it continues on for sonme pages about that,
and your response to him was that you had never

seen a parallel document of this on any of the
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ot her serious prosecution files up until this
point. And | take it, as a prosecutor, there was

a famliarity and a design to the kinds of
reports that police sent to you; we have, in this
file we have the occurrence report, we have
investigation reports, but everything follows a
format as it were?
The large -- that's correct.
And from the | aboratory you get files, you get
forms in a particular format, if you practice for
ten years as a prosecutor you've seen a thousand
of them if you practice for 20 years you've seen
20, 000, and the numbers continue?
That's right, M. Knox.
Okay. The kind of document that the script
document represents doesn't have any standard
police formto it; does it?
No, it does not. The thing | said to -- in this
line 15:
"I had never seen a, if you will, a
parall el document on any of the other
serious prosecutions we had had up until
t hat point conme into -- pardon ne, cone
into our office."

And then, later in the paragraph:
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we never had sim | ar docunments

surface in other files and of course

that in itself made it stick out.",
and, Ms. Knox, | couldn't put it any better than
that in nmy opinion.
Okay. | want to take your, the accuracy of your
menory as you purport it to be, a step further and
ask you; if this document had been on your file in
1969 when you were prosecuting and at the
conclusion of the file in 1970, January 31st the
trial is over, | take it, your evidence being what
it is and your file being what it is, it would
have stayed with the file?
Yeah, that's correct.
And - -
It would have stayed with the file because ny --
the way this particular file devel oped, despite
what | said to Chief Kettles in the letter | in
fact did hang onto the file indefinitely and I did
not discard itenms fromit, and therefore by
definition that script would have had to be there
| ater.
And, sir, if we follow that logic, that if it was
there in 1969 and it was there in 1970 and it was

there in 1990 when the file -- your file ended up
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in the courthouse in Regina -- and we'll hear
evidence from others, including M. Neufeld and
M. Brown --

Uh- huh.

-- about how your file got kept and whether there
was any effort to keep the integrity of it

intact -- but if it had been there in 1969-1970,
if I can take nyself where | want to go here, and
it was there in 1990, would you agree with nme that
it would have been in the file in 1981 when Gary
Young came and | ooked at your file on behalf of
Ms. M| gaard?

It would have had to be in the file for -- because
of that very definition, m' am

And perhaps nore significantly, given the m ssion
of disguise he went under of to you in 1983, it
woul d have been, had to have been there in
February of 1983 and March 1983 when

M . Carlyle-Gordge spent extended hours, according
to his correspondence to you, |ooking at your
file, dictating notes fromit, and interview ng
you about it?

Equally, it would have had to be there then.

Ckay. Sir, I've reviewed the transcript of your

interview as it was recorded with
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M. Carlyle-Gordge, or two interviews, and | don't
find anywhere in that where he asks you about that
document; do you remenber him asking you about
such a document ?

No | do not.

And, sir, | don't see anywhere in any of the
document ation that | have where he, subsequent to
meeting with you, review ng your file, dictating
notes on your file, identified the existence of

t hat document to anyone. To your know edge, did
Peter Carlyle-Gordge ever say to anybody, "oh ny
God, | found a document that sent shivers through
my spine on that file when I was |ooking at it in
February and March on behalf of the Ml gaards in
the efforts to exonerate David M | gaard?"

He -- | never -- | did not hear any reports back
to that effect and, clearly, it didn't happen in
my presence either.

Okay. Sir, given the descriptions that have been
given to it by M. Lockyer, by M. WIlch and
others, if it had been on your file, and given
that M. Carlyle-Gordge noticed little details
like the Larry Fisher note by Sergeant
McCorriston --

Uh- huh.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Ms. Knox
Vol 91 - Monday, November 7th, 2005

Page 18516

-- or Constable MCorriston, can you i mgine that
he would have m ssed it in his thorough review, or
what appeared to have been a thorough review of
your file, over a nunber of hours?

No, | can't imagine that he would have m ssed it.

| can only say that the way he went through the
file, un -- un, you know, bridled from nmy point of
view, he couldn't have helped com ng across it if
it physically was there.

And, sir, simlarly with Gary Young when he came
to your office, and ny understanding was his visit
to your office preceded Carlyle-Gordge by a couple
of years?

Uh- huh.

Did he draw to your attention, say "what's this,
my God, this is a terrible thing, how could this
be", anything of that nature to suggest that he
saw anything in your file that caused him that
kind of shiver or concern that's been ascribed to
t his docunent by this and other proceedings?

No, that did not happen with M. Young, ma'am and
of course he was there under perfectly legitimte
circumstances as we will be hearing |ater on.
Ckay. In fact, he was there as counsel, with your

full co-operation --
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Yeah.

-- and with your know edge that he was there on

behal f of David M| gaard and Ms. Ml gaard in
assi stance to her son?

That's correct, canme into the office, read the

her

file over, however long it took, and may or may

not have asked nme some questions and went on h

i's

way, as far as | know, happy, satisfied that he

had seen everything.

And we had some evidence | ast week -- | believe

| ast week, I'"'mlosing track of the weeks -- th

at a

CBC reporter or a CBC assistant, Sandra Bartlett,

at some point in the late '80s went through the

file?

Uh- huh.

And did she, or to your know edge did she ever
purport to see this docunment on your file, to
shivers because she saw it there or in any way

identify that kind of supposedly sinister

get

machi nati on by police, and maybe by you, in your

file from 1969-19707
No. That was part of the Eric Malling intervi

which, in fact, he did record a television pro

ew

gram

in our offices in Canterbury Tower and it, to the

best of my know edge, was never shown because
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-- he changed channel s.

Now I first heard about or had
t hat name brought back, Sandra Bartlett, M. Knox,
in the Inquiry, and | came out of whatever room we

were shooting this interview in to find her in our

10
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office looking through the file. | didn't

aut hori ze that. It had to be, it had to be,

you

know, gotten out so | could | ook and get the usual

informati on back into nmy head about numbers and

what -- and things |ike take, she was there and

perusing the file when | canme out of sonewhere

along the way of this televised show we did,
that's how that happened. ' m -- should have
recall ed that when | was asked about it, but
wasn't by ny | eave, by any neans.

But nonet hel ess, with or without your |eave,
Yeah.

-- she had apparently unrestricted access, at
| east for a period of tine --

Yeah.

and

t

-- and we may hear from her as to how nmuch ti me,

Yeah.
-- but certainly she had access to your file,

didn't remove anything fromthe file --
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Oh no, heavens no.

-- before she got access to it, or put it back
after she did?

No, | did not. | didn't know she was going to
ook in it, and her looking in it had nothing to
do with the contents, which were the same as
they'd been for ages now.

And perhaps to state the obvious, before -- and |
beli eve you've stated it before -- before

M . Young came and before M. Carlyle-Gordge cane
you didn't take anything off the file and hide it
fromthem | take it?

No, it stayed the same, to the best of ny

knowl edge and supervision, throughout all these
peri ods we have been dealing with now.

And just a final question or two in this regard

and then I'll leave it as, conveniently, it's time
for m to end the day. In 1989 you were contacted
by Eugene W I lianms of the Department of Justice

and, anong other things, you were asked to review
the file, your prosecution file as it stil

existed from 1969-'70, and at one point he asked
you to review it with a view to finding any
mentions of attacks on other women with knives,

nurses and so forth, and we have -- and there are
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document numbers before the Comm ssion, | can pul
them up for the norning if we need them -- but you

sent hima series of materials fromyour file, as
the letter indicated, in October 19 -- or letters

i ndicated in October 1989, including statements by

Mss (V9)----, Mss (V4)---, Mss (V)----, and |I'm
going to draw -- (V6)--- (V6)-, anong ot her

t hi ngs, --

Uh- huh.

-- and made references to other things in the file
t hat m ght be of interest to him Had t hat
docunment been on your file in October 1989 when
you went to review it, there was reference at the
very first page to (V1)--- (V1)-, do you think

t hat you would have included that in the items you
identified for himthat could potentially be of
interest in his review of this particular file
and, in particular, in light of the information he
had received from M. Wl ch?

Well | think, by definition, if the document
somehow had been in the file at this point,
clearly it would have -- it would have caught ny
attention and | would have said "what's this doing
here, when did it get here", and presumably sent

it to M. WIlliam, M. Knox, if I'mfollow ng
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you.
COVMM SSI ONER MacCALLUM: The scri pt
document; is that what you are tal king about?

BY MS. KNOX:

The script document, yes, the four-page document.
Yeah.

And, sir, M. Lockyer suggested to you in
ever-so-polite terms that he doesn't believe you
when you say you never saw that report or that
docunment before 1990; had you had a sinister
motivation sufficient that you would cone before
this Inquiry and lie about it could you have taken
t he docunment that was on your file in 1989, when
you went to look at it, and ripped it to shreds
and nobody woul d have been the wiser?

Well, | guess it's a hypothetical question, it
wasn't there. If it was there | certainly

woul dn't have destroyed it because, Ms. Knox, in
the I nquiry some number of things have come to
light for the first time, as | understand it quite
legitimately, and that may still happen; other

t hi ngs have proven not to be where they should be.
| certainly wouldn't have treated it by destroying
it by any stretch of the i magi nation.

OCkay. Sir, | raise it only because, in his
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guestions, M. Lockyer suggested that you were

conveniently choosing how you renmenmber that and,

in effect, that you were lying, that it was indeed

a part of your 1969 file. And I ask you, if you

in fact had a sinister motive, could you not

simply have taken that and ripped it to shreds

it was on your file?

Oh, indeed, in that scenario | would have.

i f

And simlarly, if you would have had a sinister

motive, could you not have taken that |ab report

about Ms. (V2)----- t hat you marked "omt,
different file" in 1969 --

Uh- huh.

-- and sinply ripped it to shreds so it wouldn't

appear on your file when anybody other than you

went into it?
Under that definition |I would have, M. Knox,

t hat .

done

You could have, not that you would have, you could

have?

Excuse ne.

If you were trying to cover up mal feasance or
wr ongdoi ng on your own part, you had anple
opportunity to destroy these documents rather

t han, as he suggested, to find yourself in a
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position where you would have to |lie under oath

about them didn't you?

Al'l kinds of opportunity over the years to do that

at any time | felt like it, is the way | would
answer that, madam It clearly didn't happen.
M. Caldwell, regrettably | have to say that | am

finished for the day, but not finished entirely,
so you do have to come back tomorrow.

One out of two isn't bad, m' am

And M. Comm ssioner, if | can -- and |'ve mde a

note to nmyself and this is just ne in ny editorial

ways -- when M. W/ son was asking questions of

client and he was asking himin particul ar about

ny

the all egations against M. Romanow, M . Lysyk and

others, nmy client said that he understood the
applications -- or the allegations and knew t hat
it was suggested that these gentleman had gotten
the two files, the Mlgaard file and the W I son
file together --
Oh, pardon ne.
-- and sort of connived about making sure nobody
di scovered a |ink.

Just for the accuracy of the
transcript | take it, sir, when you said "the

Ml gaard file and the Wlson file", be it Ron
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W Il son or | earned counsel, you really meant the
Fi sher file?

| did, and | specifically include -- exclude
Garrett Wlson fromthis plot, ma' am

Okay. That m ght be of sonme assistance to the
transcription staff so that it reads correctly.
Yeah. Gl ad you brought that up.

(Adj ourned at 4:31 p.m)
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Official Queen's Bench Court Reporters for the Province of
Saskat chewan, hereby certify that the foregoing pages
contain a true and correct transcription of our shorthand
notes taken herein to the best of our know edge, skill,

and ability.

’ CSR

Karen Hi nz, CSR

Official Queen's Bench Court Reporter

, RPR, CSR

Donald G. Meyer, RPR, CSR
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