Page 1167

Comm ssion of Inquiry
Into the W ongf ul
Conviction of David M| gaard
before
THE HONOURABLE MR. JUSTI CE

EDWARD P. MACCALLUM

R S B b b b i S I S S b b e S S I I e e S I S S b e b i S S S I b e e S

Transcri pt of Proceedi ngs

and
Testi mony before the Conm ssion
sitting at the
Bessbor ough Hotel at

Saskat oon, Saskat chewan

EE I S S b b b e S S S S e b e S S I S S R e e I S I e b b S S S I I S

On Wednesday, January 26th, 2005
Vol ume 9

| nquiry Proceedi ngs

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Conmm ssion Staff:

M. Dougl as C. Hodson,
Jordan Hardy, Esq.,
John Agioritis, Esq.,
Chris Veeman, Esgq.,

Ms. Candace D. Congram
Ms. Sandra Boswel |,

Ms. Kara |sabelle,

Ms. Cheryl ElIIlerman,
Support Staff:

Ms. Irene Beitel,

Ms. Karen Hinz, CSR, and
M. Donald G Meyer, RPR,
M. Jerry W I de,

M. Tony Fitzpatrick,

Meyer CompuCourt Reporting
Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Appearances
Milgaard Inquiry
Vol 9 - Wednesday, January 26th, 2005

Page 1168

Comm ssi on Counsel

Assi stant Comm ssi on Counsel

Assi st ant Conmm ssion Counsel

Assi st ant Comm ssion Counsel

Executive Director/ Media Liaison
Docunment Manager
Document Assi st ant

Document Assi st ant

Clerk to the Conmm ssion

Official Q B. Court Reporters
CSR,
Security Officer

| nl and Audi o Techni ci an




Appearances
Milgaard Inquiry
Vol 9 - Wednesday, January 26th, 2005

Appear ances:

M. Hersh Wblch, Q C.,
Ms. Joanne McLean,

and M. James Lockyer,
Ms. Lana Krogan,
Ms. Catherine Knox,

and M. Robert Kennedy,
Garrett Wlson, QC.,
Ri ck El son, Esg.,

Chris Boychuk, Esq.,

= 5 = 3

Bruce G bson,
and Ms. Rochell e Wenpe,

M. Brian A. Beresh, Esq.

Meyer CompuCourt Reporting
Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Page 1169

for M. David M I gaard

for Ms. Joyce M | gaard

for Government of Saskatchewan
for M. T.D.R. (Bobs) Cal dwell
Esq. ,

for M. Serge Kujawa

for the Saskatoon Police Service
for M. Eddie Karst

for the RCMP

, for M. Larry Fisher




Index of Proceedings
Milgaard Inquiry

Vol 9 - Wednesday, January 26th, 2005

DESCRI PTI ON:

HARRY EDMUND EMSON

Page 1170

| NDEX OF PROCEEDI NGS

BY MR. HODSON
BY MR. LOCKYER

BY MR. WOLCH

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Meyer CompuCourt Reporting

PAGE:

1172

1299

1353




10:09

10:09

10:09

10:10

10:10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Preliminary Matters
Commission and Counsel
Vol 9 - Wednesday, January 26th, 2005

Page 1171

Transcri pt of Proceedi ngs

(Reconvened at 10: 09 a.m)
MR. HODSON: Good nmor ni ng,

M. Comm ssioner.

Our witness for today is Dr.
Harry Emson and, just before he takes the stand,
| would like to ask the Comm ssioner to provide
an order banning publication of any of the Gai
M || er autopsy photos. It will be necessary in
parts of Dr. Emson's evidence to refer to autopsy
phot ographs that were marked in previous
proceedi ngs. Some of them are very graphic;
however, | believe that in nmy discussions with
Dr. Emson they are necessary for himto go
t hrough his autopsy report.

| would ask that you order that
all autopsy photos of Gail MIler be identified
as in camera and confidential exhibits and an
order that they shall not be published, shown or
di ssem nated by anyone in any form unless a party
first applies to the Comm ssioner and obtains
perm ssion, and | will ask you for that order
now, M. Comm ssioner, and then identify for the
record a list of -- not an exclusive list, but a

list of those exhibit numbers that | will be
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1 referring to today.
2 COMM SSI ONER Mac CALLUM Your application
3 i's granted.
4 MR. HODSON: Thank you. And for the
1010 5 record, | will read a list of these exhibit
6 nunbers. 066724, 066725, 066726, 066727 --
7 actually 727 right down to 066735 consecutively,
8 as well, 073506, 073513, 073514, 073510, 073512,
9 077880 through to 077885 inclusive. So that is
1011 10 an inconmplete list, M. Comm ssioner, that's what
11 "Il be referring to; the order refers to all
12 aut opsy photos. They will be exhibits, but they
13 wi Il not be put up on the Comm ssion's web site
14 as public exhibits unless someone obtains an
1011 15 order for you to do so.
16 So with that, I will call Dr.
17 Harry Emson to the stand, please.
18 HARRY EDMUND EMSON, sworn:
19 BY MR. HODSON:
1012 20 Q Good morning, Dr. Emson. Thank you for testifying
21 before this Conm ssion. | understand that you are
22 a resident of Saskatoon?
23 A Yes.
24 Q And | will get into your curriculumvitae in a
1012 25 moment, but you are a practicing pathol ogist?
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Yes.

| understand that you conducted the autopsy on
Gail MIller in 1969?

Yes.

And as well you testified on four occasions at the

prelim nary hearing and trial of both David

M | gaard and Larry Fisher; is that correct?
Yes.
If I could call up your curriculumvitae which is

docunment 255203. Now this is a 1999 version you
will see there, Dr. Emson, and I'll just go

t hrough that in a nmonent. Can you tell me, in
your career, how |l ong have you been a pathol ogi st
for?

| qualified in pathology in 1958.

And can you give ne an estimte of how many

aut opsi es you've performed in your career?
|'mafraid it's a rough estimate, | regret that I
have never kept a running count, but my estimate
woul d be very broadly between five and 10, 000.
And can you give nme an estimte of how many times
you've testified in court with respect to work

t hat you' ve done as a pathol ogi st?

That would be more difficult because the

i ndi vi dual events don't stay in nmy m nd. It would
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probably be in the hundreds.

And | understand that you've testified in courts
in Saskatchewan, Al berta, Manitoba, Newfoundl and
and New Brunswi ck?

| have been qualified as an expert witness in the
hi gh courts of those provinces.

Now, if | can just go through parts of your resunme
here. | think, correct nme if I'"mwong, 1952 to
'55, would that be --

The 1952 to '53 are equivalent to resident
positions in Canada. The 1953 to 1955 is

compul sory mlitary service. W still had
conscription, the draft in Britain at that tinme,
and a physician, a medical student was permtted
to qualify and do 18 nonths resident position and
t hen was conscripted into the Royal Arnmy Medi cal
Corps for two years.

So in 1956 you would have conmmenced your residency
in pathology at St. Paul's Hospital in Saskatoon?
| came back frommlitary service to Britain in
'55, | did another year's residency, and then |
was resident at St. Paul's in Saskatoon in '56 and
'57 and at the University Hospital in '57, '58,
and | think it was November of '58 | took ny

pat hol ogy qualifying exam nati ons.
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Q Okay. | f you could turn to the next page, please,
255204, and again those would be an accurate
listing of your degrees and professional
qualifications?

Yes.

Q If you could go to page 255205, the next page,
think this is a continuation of professional posts
held, and is that an accurate summary of the
prof essi onal postings you held from 1957 through
until 1996 at |east?

A Yes. Since 1955, which |I think -- no, 1995, | beg
your pardon, | ceased to be head in 1990 of the
departnment at the university. | continued as a
menber of the department until | had to take
conpul sory retirement fromthe university faculty
and | think that was 1995, but since then | have
continued in the active practice of pathol ogy
first in the Saskatoon Health District and now in
t he Saskatoon Health Region.

Q And you are still conducting autopsies today?

A Not today, but --

Q Or currently, I"msorry. | should rephrase that.

A Yes.

Q Thi s week, how s that.

A It depends how long | stay here.
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Now i f we can go to 1969, | think if | just point
out here, you would have been the director of

| aboratories at St. Paul's Hospital; is that
correct?

Yes. | went to St. Paul's Hospital in 1960 after
Dr. Young nmoved to the States. | stayed as head
of | aboratories there for 15 years until 1975.
Then | went to the university as head of the
department in the University Hospital and the
Col |l ege of Medicine in 1975 and | remained as head
until 1990 and then |I did not seek renewal as head
after 1990, but continued until my retirement
which | think was '95.

Okay. Go to the next page, please, 255206, and
just point out, | take it from your curriculum
vitae that you served in a number of capacities at
t he Royal Coll ege of Physicians and Surgeons of
Canada and as well served as president of the
Canadi an Associ ati on of Pathol ogists and the
Canadi an Soci ety of Forensic Scientists; is that
correct?

Yes. | think I should also comment there on

somet hing which | don't believe is in the CV, that
| was responsible for the first setting up of

exam nations in forensic pathology in the Royal
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Col | ege exam nations in pathol ogy.

And do you recall when that would have been?
No.

Go to page 255207, please, and | take it from

paragraph 8 that you spent a good part of your

career teaching as well in pathology; is that
correct?
Yes. | was on the university staff fromthe tinme

| started at St. Paul's involved as a part-tine

| ecturer and then after 15 years | went to the
university full time in 1975 where | was
department head, so | was responsible for
education and research in the departnment as well
as the service el enment.

Okay. Now if you could skip ahead to 255216,

pl ease, and there are a nunber of pages,
publications and peer review journals. | don't
propose to go through any of themin detail other
than to ask, over your career as a pathol ogist did
you take a keen interest in writing articles on
subject matters relevant to your profession?

Yes, and |I think | wrote, published one article
which is not on this list within the |ast couple
of years. It's in the Journal of Medical Ethics

and it is not relevant to the present proceedi ngs.
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Now if | could take you back to January of 1969.
At that time approximately how many years had you
been a pathol ogist? You had been practicing

for --

Since 1958.

'58, so 11 years, and you were teaching pathol ogy
at the time?

| was teaching -- | remenmber | was teaching part
time in the university. | was primarily occupied
as director of |aboratories at St. Paul's.

MR. HODSON: M. Comm ssioner, | intend to
ask Dr. Emson about a nunber of matters relating
to his opinions, not only those opinions he
formed and expressed in 1969, but also
subsequently. Our Comm ssion is not bound by the
strict rules of evidence. | don't think it's
necessary for nme to qualify Dr. Emson as an
expert as | would in a court proceeding, but | do
intend to ask him opinion questions and | expect
ot her counsel will as well, and if any counsel
have questions regarding Dr. Emson's
gqualifications that they wish to bring out, they
can do so when they are exam ning. | propose to
proceed on that basis if that is fine.

COMM SSI ONER Mac CALLUM That is fine.
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1 BY MR. HODSON:
2 Q Dr. Emson, if we could go back to January of 1969
3 and just sonme general questions about autopsies
4 and pat hol ogi sts. What was the role of the
1020 5 pat hol ogi st as far as the autopsy in 1969, and if
6 it's the same as today, then --
7 A The autopsies were performed by a pathol ogi st.
8 Al'l pathol ogi sts worked in hospitals. The
9 aut opsies then and now fall into two categories.
1021 10 One is the autopsy on the patient dying in
11 hospital authorized by the next of kin and
12 directed to elucidation of the clinical course,
13 symptoms and their relation to what was found
14 after death. The second autopsy is the forensic
1021 15 or medical/l egal autopsy which is ordered by a
16 coroner under the Coroner's Act, and the Coroner's
17 Act was revised | think about two years ago and it
18 states that the coroner may order an autopsy and
19 this autopsy will be performed by a pathol ogi st as
1021 20 defined in the list in the chief coroner's office,
21 and these are the nedical/legal or forensic
22 aut opsi es and these now form the greater part of
23 practice because the number of hospital autopsies
24 has declined dramatically.
1022 25 Q Now, again back in January of 1969 --
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-- the situation was exactly the same.

Exactly the same?

Except that the proportion of hospital autopsies
was far greater.

And what are the objectives then of a pathol ogi st
in conducting an autopsy of the second kind, one
ordered by the coroner?

Medi cal or | egal autopsy, the objectives are
generally defined, and I'm not sure if this
definition is in our Coroner's Act or not, but
they are generally defined as to state who the
deceased was and how, where and when he or she
came to his death, their death.

And what is the role, what was your understanding
or is your understanding of the role that the
police would play in the autopsy ordered by a
coroner?

The investigation of death is a co-operative and
col l aborative enterprise with a number of people
and agenci es each putting their own piece into the
jigsaw puzzl e. It is our responsibility to be
col |l aborative, not conpetitive, and there is no
jostling for position or power or prestige in
this, we are each trying to relate our piece, and

it may be necessary to understand what the other
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participants are doing in order to be able to

col | aborate effectively. For example, if | am
aut opsying a case with a gunshot wound, it is
necessary for nme to know somet hi ng about
ballistics and to try and retrieve the mssile for
ballistic exam nation, and so on and so on, so
that we are -- the responsibility for the conduct
of the autopsy is mne, but in major forensic
cases such as homcide, the police are present and
can ask for particular specinmens, make
suggestions, contribute information as to the
nature of the circunmstances and in return | can
ask them for information, | can make suggestions
to them and ask for the disposal of specinens
obt ai ned at the autopsy. It's collaboration.

| see. Now, do you have a recollection of
conducting the autopsy of Gail MIller?

Yes.

And do you recall whether there were police
officers present at that autopsy?

My recollection, and | think nmy record is that M.
Penkala and M. Kleiv were present.

| believe that would be Thor Kleiv and Lieutenant
Joe Penkala; is that correct?

| think those are their Christian nanmes.
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1 Q Yes?

2 A Thor Kleiv and Joe Penkala is how | knew them

3 Q Now | will call up the autopsy report, it's

4 document 065372, you'll see it on your screen
1025 5 there, and is that your signature where |'ve

6 circled, Dr. Emson?

7 A It is.

8 Q And can you tell nme just briefly the routine or

9 how you would go about getting the report prepared
1025 10 fromthe work that you've done, the work that you

11 did in the -- at the hospital and in the course of

12 doing the autopsy, did you dictate it, did you

13 make notes?

14 A The, there are various ways of doing this. The
1025 15 way | do it is that | make notes before we start

16 t he autopsy as to what we see, | make notes during

17 t he autopsy on a bl ackboard because | do not want

18 to contam nate -- have a contam nated piece of

19 paper, | make notes after the conclusion of the
1026 20 aut opsy, when | have washed and degl oved, and then

21 | go away and dictate a report onto whatever

22 system we are using at the time -- and | can't

23 remember what we were using in '69 but it was

24 probably a Dictaphone with a cassette -- and this
1026 25 is transcribed by a secretary. The -- it may be
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added to if the results of other investigations
come in, such as investigation for drugs, if it's
t oxi col ogy, things like that, and then it is
corrected for any spelling or grammatica

m st akes, and the final report is issued.

So that it goes through a nunber
of stages, but basically it's taking notes before,
during, and after the autopsy in the mortuary, and
then it is dictation onto a tape, transcription,
and final editing.
| just draw your attention, on this report it
says:

"Aut opsy Approximtely 7 hours after Death",
woul d that have been based on information that
the police provided you?

Yes.
And then, if we could just go through the first
part there:

"Stab Wounds and Henot hor ax, "
| think there are five items identified. The
first:

"1. Stab wounds of chest:"
and we'll get to this in a bit nore detail, but
is paragraph 1 outlining where the stab wounds

were | ocated on the body?
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Yes:

"Left Clavicular Region",
that's below the left collarbone, | ower |eft
chest in front, and the right chest on the side
and at the back.
Okay. And so those were stab wounds?
Yes.
Number 2 is:

"2. Lacerations of Anterior Cervical

Regi on" ?

These were not stab wounds but best described, |
t hi nk, as slash wounds, rather superficial, on the
neck.
Okay. And 3:

"3. Hemothorax - right"?
Bl eeding into the chest cavity on the right side.
And is that what you determ ned to be the cause of
deat h?
That was the cause of death though I think one has
to add to this, though I haven't got it in that
list, that it was a m nus 40 degree day, and that
if you |lie down unconscious outside on a day |iKke
that, it probably takes 15 m nutes to death for a
person who is not otherw se injured. So there is

al ways, as well as this, the element of extreme
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1 shock from the cold.
2 Q Next, nunber 4:
3 "4. Positive for spermatozoa - vagi nal
4 fluid"?
1028 5 A Yes.
6 Q And can you just briefly explain what that means?
7 A It means recent sexual intercourse.
8 Q And 5:
9 "5. Chronic Cervicitis - (Moderate)"?
1029 10 A That is inflammtion of the neck of the wonb, and
11 it does not relate to a sexual assault, but | put
12 it in because it's there and it shows up in sone
13 of the photographs.
14 Q Okay. | f you could scroll down, please, to -- go
1029 15 back to the main document and just call out that,
16 pl ease. And, |I'm sorry, is that word "Notanda";
17 right --
18 A Yes. The notanda is really a narrative account as
19 to the circunmstances surroundi ng death, and what
1029 20 have been told, and a sunmary.
21 Q Okay.
22 A This is -- different pathologists will vary
23 i ndi vidually on how they do this, but | like to
24 get in there a short one or two-paragraph
1030 25 narrative sunmmary which encapsul ates the case.
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So if we |ook at the:

"The autopsy showed:

(a) death was due to right-sided henot horax
resulting from one or several stab
wounds to the chest"?

Yes.

And so that am | correct, there, that you are
stating that it was stab wounds to the chest that
resulted in --

Yes, and as | said, you have always got to add
this element of thermal shock from the extreme
col d.

"(b) the stab wounds were inflicted by a
narr ow- bl aded weapon approximately 1.5
centimetres in width penetrating to a
depth of approximately 7 centimetres.”

Yes, we measured these as the size of the knife,
the presumed knife which had inflicted these.

At the time you conducted this autopsy, sir, did
you have a knife bl ade?

No, no, we did not.

So what is in point (b) would be what you neasured
fromthe body?

| measured the wounds, yes, | neasured the size of

t he wound on the skin and the depth of the wound
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into the lung tissue.
Okay. And (c) | think you comented on:
"The vagi na contained non-notile
sper mat ozoa",
right?
Yes.
And I'Il get to that a little |ater. If we could
go on to the next page, please, and just in
| dentification it says:
"The body was first seen in the
Emergency Department of St. Paul's
Hospital at approximately 10:30 a.m on
31lst January, 1969. At this time the
foll owing points were noted:"
And if | could just pause there, from ny read of
the report am | correct that, after the body
arrived, you waited a few hours before you
conducted the autopsy?
| have no note as to what time the body arrived in
St. Paul's but | don't think we waited very | ong.
Okay.
The phot ographs showi ng the body outside are taken
in daylight, and daylight that time of year is not
really established until around 9:00 in the

morning, so | don't think we waited very |ong
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before we started.

Okay. If you will just go down, | think there are

some other times that m ght assist us. So you

woul d have made observations, did you, of the body

when it arrived, when you first saw it?

Yes.

And the body, according to paragraph 1, was

frozen, or portions of it were frozen?

Yes.

Now par agraph 2 you say:

"2. The face was distorted and depressions

were present, in the frozen skin just
| ateral to each angle of the mouth. The
skin was not broken or bruised in those
regi ons, which each measured about 1.5
centimetres in diameter and 1.5
centimetres in depth."”

Yes.

Can you explain what that may have been or was

t hat just an observation?

It's an observati on. | can't attribute a cause to

t his.

Number 3:

"3. The body was clothed as descri bed

bel ow. "
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And | ater on in the report there is a coment on

that, if you could just scroll down to this

par agraph, and it says:

"The body was identified to me in the

mor gue of St. Paul's Hospital at 2:40 p.m,
on 31st January, 1969 by ldentification
Officer T.H Kleiv of Saskatoon City Police,
and an autopsy commenced forthwith on the
order of Dr. S. Fogel, Coroner in and for
the Province of Saskatchewan.
| dentification Officer T.H. Kleiv and
Li eutenant J. Penkal a of Saskatoon City
Police were present throughout the autopsy.”

ls that a correct statement, Dr. Enson?

Yes.
Yes. If you could go down to External
Exam nations, please, or actually just that. Now

in the external exam nation, would you have

exam ned the clothing, or what role would you play
in | ooking at the condition of the body and the
condition of the clothing when the body arrived?
The -- we | ook at the condition of the body and
the clothing but | -- my responsibility with the
clothing is to renove it and to hand it to the

police representatives for further exam nation.
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do not exam ne the clothing for |esions, for
i ncisions, for wounds, or anything like that.

It's important, when you renove
the clothing, if you have to cut it, to make cl ear
what are your cuts and what are any lesions in the
clothing which were there, present, before you did
that, but | don't exam ne the clothing in detail,
it goes to the police as a speci nen.

And would it be fair to say, then, that, when the
body arrives at the norgue for you to start your
wor k, that the clothing would be -- according to
your understandi ng the body would arrive basically
how t he police found it?

That is nmy presunption, but | have no guarantee of
t hat .

And so, when the body arrives, you and the police

Well, for instance, if a body -- if a patient
arrives in hospital and there are attenpts at
resuscitation, there may be a difference between
what is on the body when it was found and what is
on the body when | receive it, and | don't have
detailed knowl edge as to the first. | can only
gi ve an account of what | see when | get the body.

If there have been internmedi ate
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1 stages of resuscitation, which there were not in
2 Gail MIller's case, then there may be a
3 di fference.
4 Q And | understand, sir, that in the course of the
1035 5 aut opsy, photographs woul d be taken of the body
6 t hroughout various stages; is that correct?
7 A Yes. This is a police responsibility.
8 Q So the police would take photos?
9 A Yes.
1036 10 Q Did the hospital have their own photographer as
11 wel | ?
12 A At that time, | think we did, in the |aboratory.
13 Q Okay.
14 A We had Ms. May.
1036 15 Q Now | ' m going to show you a photograph, and this
16 is a graphic photograph, it is one of the photos
17 that is subject to the publication ban. I f you
18 could call up 066726, and | would ask you, Dr.
19 Emson, to identify if that was the condition of
1036 20 Gail MIler when you first started your work?
21 A Yes, this was the body as | saw it.
22 Q And so the clothing would still be on the body?
23 A Yes, but very nuch disarranged.
24 Q Okay. Go back to document 065373, please. Now,
1036 25 back here it says External Injuries, if you could
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just call that part out, please, it says:
"External injuries were present as follows:
1. On the anterior surface of the neck and

upper chest were a group of incisions
totalling approximately 15. These
ranged from superficial scratches on the
skin to two incisions which divided the
skin and subcutaneous tissues and
exposed the superficial muscles of the
neck. The incisions ran in general from
above on the left to below on the right
side, comencing superiorly in the left
intra-auricular region and term nating
inferiorly beneath the right clavicle.
Some were vertical and a few were angl ed
from above on the right to below on the
left. They involved the entire anterior
surface of the neck over the thyroid
cartilage and the manubrium sterni.
Little bleeding appeared to have
resulted fromthese incisions."

Now if | could pause there, a couple of

guestions, would those be the slashing marks you

tal ked about earlier?

Yes, they were very superficial, only two of them
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penetrated the subcutaneous tissue. The best |
can describe themis as a sl ash.
Ckay. | will show you photos in a nonment. Her e
it says, when you say here:
"The incisions ran in general from above on
the left to below on the right side..."; --

Yes.

-- would that be the deceased's left --

-- to the deceased's right?
Yes.
And so throughout this report, when you talk about
"left" and "right", you are talking about --
Left and right sides of the body.
And the fact that:
"Little bleeding appeared to have resulted
from these incisions.",
did you draw any conclusion from that?
They may have been inflicted at about the time of
deat h, or afterwards, or bleeding may have been,

al so been arrested in part by the extreme cold.

Okay. Again, | will just have you identify these
slashes, if | could call up photograph 077 -- in
fact, if you could put the autopsy report on the

| eft-hand side, please, call up on the right
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077881. And - -
Yes, those are the marks |'m describing, and they
seemed to run from approxi mately below the | eft
ear down towards the md-line of the body in the
region of the top of the breastbone, and most of
them were very superficial, but two of them divide
the skin and the tissue beneath it. They are --
how -- they are not, in thenselves, serious
incisions in ternms of causing death.
Can you help me out, here, identifying what type
of action would cause that; would that be from a
knife being held to the neck and the victim moving
causi ng those?
No, | don't think so, | think it's nmore a knife
bei ng drawn across the neck. | can't conceive of
a knife being held to the neck and the victim
movi ng enough to cause that sort of -- that sort
of wound.
So it was a slashing of the knife?
|, that's how | interpret it.
Now if you could just go down and call out
par agraph 2, please, just -- can you zoom in on
t hat, please, it says:

"2. In the region of the left clavicle area

were three stab wounds. Each of these
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was approximately 1.5 centimetres in

wi dth. They lay over and just superior
to the left clavicle at approxi mately
its md-point and penetrated downwards
inferiorly and slightly laterally
towards the left axilla."

What do you nmean by, can you explain "superior"”

and "inferior", as you use themin this autopsy
report?
Yes. "Superior" is above and "inferior" is bel ow.

If you could nove that overlay, --
Yes?
-- the wounds are in that picture, there they are.
Can | point to these?
Okay, you go ahead.
Actual ly, you have your ring around them There
t hey are, over the left collarbone, and running
downwards and slightly to the left side of the
body towards the arnpit.

| ' m sorry about the term nol ogy
here, but the autopsy reports are written very
specifically in technical term nology so that they
cannot be m sinterpreted, and it is necessary to
translate this, as far as one can, into

non-technical and coll oquial terms, and that's why
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we're running into this business of --
Yeah?
-- claviclel/collarbone, axillal/armpit.

| appreciate that, Dr. Emson, and |I'm sure you

wi Il help us out with some of these terms as we go
along. The left axilla is the armpit; is that
right?

Yes.

Now if you could go back to page, full screen,
065374, which is the next page of the autopsy
report, and so just -- we've identified the
sl ashing marks and we've also, now, identified the
stab wounds on the left collarbone; correct?
Yes.
And now, number 3, if you could call that out,
pl ease. It says:

"3. On the anterior |ower chest ...,"
"anterior" meaning what, sir?
' m sorry?
When it says:

"3. On the anterior |ower chest ...,
is that the front?
Yes, "anterior" is front.

Yes:

"3. On the anterior |ower chest was a group
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of four stab wounds simlar in size to
t hose detail ed above. (#2)"
So those would be the stab wounds on the
col |l arbone we | ooked at?
Yes.
"One of these lay just to the right of

the md-line inferior to the right breast

whi ch means bel ow the right breast?

Yes.
" and approximately 2 centimetres from
the md-sternal line."

And | presume the "m d-sternal line" i1s?

It's the md-line of the body, and you shoul d
| ocate wounds froma fixed point.
Okay.
The md-sternal line is a line, an imaginary |ine,
drawn down the m ddle of the breastbone.
Okay, and then it carries on here:
"It ran in an approxi mately diagonal
direction from above on the right to
bel ow on the left."
Again, this is the deceased's right to left;
correct?

Yes.
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"The other three stab wounds were grouped
beneath the left breast, the highest of
them approximately 2 centinmetres from
the | owest margin of the breast. These
wounds were approximately 2, 4, and 6
centimetres fromthe md-sternal |ine
respectively and ran transversely."

Yes.

What do you mean by "transversely?"

Across the body and horizontally.

Can | ask you to call up photo 066732, please, and

t hose would be the three stab marks there --

Yes.

-- and the one stab mark there; is that correct?

Yes.

Go back to the autopsy, 065374, please. Wuld

t hose stab marks, those four; did you concl ude

that they contri buted or caused the death?

No. The only stab wound which was directly

contributory to the cause of death is the one

whi ch penetrated the right lung and which was in

t he back of the right chest.

Okay. We're getting to that next.

We haven't come to that yet.

Yeah. Is it fair to say, though, that, had that
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stab wound not penetrated the lung, the other
injuries would not have caused death in your
opi ni on?
Not necessarily, no, they were not deep wounds and
t hey were not penetrating vital organs.
Okay. Next if we could call out paragraph 4,
pl ease, and this says:

"4. On the posterior right ...,"
so this is the back chest, is that correct, the
back/ exterior?
The right chest, yes.

"4. On the posterior right thorax were five

stab wounds. The highest of those by

approximately 2 centinmetres ...,

Lay.
" those | ay approximtely 2
centimetres !

That's a typo, |'m afraid, a typographical error.

t hose | ay approximately 2.0
centimetres fromthe md-line and was 12
centimetres below the shoul der |ine.

The | owest of these lay 2.0 centinmetres
fromthe md-line and was 27 centinmetres
from the shoul der |ine. The ot hers | ay

respectively 4 centimetres fromthe
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m d-line and 27 centimetres from the
shoul der line, 6 centimetres fromthe
m d-line and 23 centimetres from the
shoul der line, and 16 centimetres from
the md-line and 18 centimetres fromthe
shoul der line. These stab wounds were
approximately orientated each running
from above on the right to below on the
left. They were simlar in size to the
ot her stab wounds."
So, again, when you say "above on the right to
bel ow on the left" --
These always refer to the deceased.
Right. So the back, if | look at nmy hand as the
back of the deceased, it would be fromthe right
to the left?
Yes.
If you are facing the back, fromthe right to the
|l eft; correct?
Yes.
|f you could call up photo 077884, now you tal ked
about five stab wounds, | understand that there is
one, two, three, and four on the back; is that
correct?

Yes.
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And then if you could call up photo 066733, and
that is the stab wound on the side?

Yes.

And is that the stab wound that penetrated the
pl eural cavity, the lung?

Yes.

And is that the stab wound, then, that, in your
opi ni on, caused death?

Yes.

If we could go back to the autopsy report, please,
065374, just call out those, please, point 5:

"5. On the posterior surface of the | ower
right leg were superficial scratches
running from above on the left to bel ow
on the right."

| take it that's just scratches on the back of
the leg; is that --

Yes.

And - -

Yes. These weren't related to anything that |
knew of .

And number 6:

"6. On the posterior surface of the left |eg
just below the popliteal fossa ...", --

Knee.
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-- which is the knee:
" was an ill-defined superficial
abrasion.”

| take it that's a bruise on the knee?

No, a scrape wound.

A scrape wound. And nunber 7:

"7. The face showed numerous superfici al
abrasi ons of recent appearance on both
cheeks, the chin and the nose."

Yes. These also appeared to be scrape wounds, but

wounds, |esions of this type do distort very

qui ckly on freezing, and when the body had been

frozen, essentially frozen and thawed in a fairly

short time, this was how | descri bed them but
they -- it wasn't necessarily how they would have
| ooked fresh.

Were you able to determ ne whether there was any

wounds caused by a grabbing of the victims face?

| couldn't, | couldn't isolate any as such. W' ve
descri bed the two depressions on either side of

t he mouth, which could have been caused that way,

but they could have been caused in a nunber of

ot her ways too.

Okay. Nunmber 8:

"8. The |ips appeared excoriated."”
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Umm sore.
That could be fromthe cold or froman injury?
| couldn't tell.
Okay. And number 9:

"9. There was a small superficial abrasion

on the upper left eyelid."

Did you --
Again, a fresh injury, but otherw se not
significant.
Okay. | f you could scroll down, please, to the
next paragraph it says here -- whoops:

"The finger and toenails were short
and cl ean. No foreign matter could be
identified beneath the finger nails and
there were no | esions on the palnms of
t he hands."

Who woul d have made the decision to check under
the fingernails?

It's a routine decision, particularly in a case
like that, if the victimhas attenpted to defend
herself there may be foreign matter from the
assail ant beneath the fingernails. And this is a
routi ne exam nation, we conduct it together, and
if there are any, if there is anything beneath the

fingernails, the scrapings are taken by the
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poli ce.

OCkay. When you said the word "we" you are talking
about you and the police?

Yes.

Woul d the police have asked you to do this or
woul d you have made this decision on your own?

| think it would have been a coll aborative one, |
-- it's a routine procedure.

Okay.

W did it in a case on Monday.

Okay. Next, if you could just go Clothing, to the
bottom And | presume, sir, that you are just
identifying the clothing that was on the body?
Yes.

Now it tal ks about, nunber 1:

"1. A black coat into which both arms were
fitted, into the sleeves.

2. A brassiere, the right strap of which
was broken.

3. A white uniform of nurses type which was
roll ed down around the waist, the arns
of the body being out of the sleeves of
the uniform which were intact.

4. A light girdle."

Would it be part of your duties to | ook at how
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the clothing was situated on the body and
identify anything on the clothing?

| think it's part of our responsibility to
descri be how the body is clothed when received.
But did you check any of the garnments for -- and |
t hink you may have answered this -- did you check
any of the garnments for stab wounds?

No.

Okay. And, in your view, would that be the
responsibility of the police officers?

It's not my responsibility.

So, when you take the clothing off the body, what
did you do with it?

The clothing is handed to the police officers and
it is their decision what is done with it. The
customary, it is customarily retained in a case
like this for exam nation. | presume this will be
in whichever police |aboratory is doing the

exam nations at the time, | think in '69 it was
probably the RCMP | ab in Regina, but once | have
renoved it and handed it to the police ny
responsibility is finished.

Okay. I f you could go to the next page, please,
065375, and just go down to Respiratory System,

and it says here:
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"The |l eft pleural cavity was unremarkabl e.
The right pleural cavity contained an
estimated 1000 mlIlilitres of bright red
bl ood which was partially clotted. On
aspiration the stab wounds noted in the
ri ght posterior chest were seen to penetrate
the pleural cavity and there were two smal l
| acerations in the | ower |obe of the right
lung. "
If I could pause there, those were the stab
wounds that we identified earlier that you said
caused death?

Yes, al ways remembering the effect of the --

Col d?

-- cold too.

And can you tell me what -- this type of injury,
you tal k about a thousand mllilitres of blood in

the lung, would there be nmuch external bl eeding
associated with this type of injury?

It varies a great deal. | can't tell. Whoever
exam nes the scene has to note that.

If you go to the next page, please, 065376, and
just call out that paragraph, please, and |
believe that says genitourinary system is that

right?
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Yes.
And start right there, it says:
"The cervix showed a small erosion running
circunferentially around the external os."
What is that?
Mout h. Latin.
"The vagi na appeared unremarkable. A small
amount of reddish fluid was aspirated from
the posterior fornix of the vagina and on
m croscopi c exam nation showed numerous
non-motil e spermatozoa. The external
genitalia showed absence of the hymen in the
presence of --"
"Il let you tackle that.
Caruncul ae hynmenal es. ' m sorry, there's no |ay
term for that, and these are the little tags |eft
when the hymen is ruptured.
It goes on to say:
"There was no evidence of injury to the
vul va, vagina, anal or rectal regions."”
No.
Now j ust pause there. When we talk about the
vagi nal contents, can you tell me what you would
have done to get that sanple and what you did with

it?
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1 A Well, it says we aspirated it, so we presumably
2 renoved it with a small Papette, a glass Papette
3 with a rubber bulb on it, and then a drop would
4 have been put on a slide, mcroscopic slide. | t
1054 5 m ght have been diluted with saline. A cover slip
6 woul d have been placed on it and it was exam ned
7 under the m croscope, but from the description
8 here, | presume we did it at that time and the
9 exam nati on under the m croscope showed numerous
1055 10 spermat ozoa that were not noving.
11 Q And do you know, sir, what happened with that, the
12 vagi nal contents after they were removed?
13 A Well, we have no record of them being kept, so |
14 presume they were discarded.
1055 15 Q Can you explain when you | ook at -- what is the
16 obj ective then in exam ning the vagi nal contents
17 for the non-motile spermatozoa?
18 A Well, in this case, and in 1969, it was to
19 establish the fact that sexual intercourse had
1055 20 t aken place fairly recently. Sper mat ozoa
21 di sappear fromthe vagina at a variable rate
22 dependi ng on the age of the femal e and whet her she
23 was alive or dead and any or a | ot of other
24 conditions, so the rate of di sappearance of
1056 25 spermat ozoa is rather variable, but this
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established that she had had fairly recent sexual
i ntercourse.

You said that after you renoved the contents, |
think with a -- would it be |ike a syringe?

Well, when | say aspiration, aspiration to nme
means we didn't take a smear, that we drew up the
fluid into a little glass tube, a pipette with a
bulb. That's what it suggests we did.

Woul d you have put any fluids into the vagi na?
No.

Just simply take it out and --

No need. We m ght have done if there, if we
couldn't have seen anything, just to wash it, but
we did find fluid in the posterior fornix of the
vagi na, so we just took it out.

And if you had used fluid, what would it be,
saline solution?

Yes, we m ght have used saline as a diluent.

And then as far as the m croscope slide, | think
you said you may have added saline to that?

We m ght have done, depending on how thick the
aspirate was.

Now, can you tell me, Dr. Emson, the speci nens

t hat are saved, who makes the decision as to what

speci mens are saved?
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Wel |, nowadays, today we have a protocol. The
police in general have a protocol for pretty well
everything and were this exam nation being done
this week, they would produce their sexual assault
kit which is the same as is used on victims of
sexual assault in life and this requires requests
of a specific number of specinens.

In 1969 things were much | ess
formal . | don't think we had a devel oped sexual
assault kit and the decision would have been made
in the individual case as to what to save and the
decision to save would have been made | think on
whet her we could foresee anything more to be
gai ned from that speci men.

And |l et ne ask you that. The vagi nal contents

t hen, back in 1969, at that time what value if any
woul d those contents have had?

| don't think we could have envisaged any future
value. There were no further tests at that time
to identify the assailant on senen. Now we have
DNA. Then we had virtually nothing.

Woul d you have been able, or someone, a |ab, have
been able to test the vagi nal contents to
determ ne whether there were blood antigens?

Yes, a |lab would have done, could have done, and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10:59

10:59

10:59

11:00

11:00

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Hodson
Vol 9 - Wednesday, January 26th, 2005

Page 1211

the possibility of blood antigens either was -- |
don't know what happened, either was consi dered
and rejected or was not consi dered.

| see. In your view, sir, should the vagi nal
contents have been saved?

My reflex now, but I'"'ma |lot older and a | ot nore
experienced, is that you save everything. You
don't know very often what you are saving it for.
| see.

But if you discard it at this point it's gone, and
nowadays | would say yes, we should have saved it
even if we didn't know why.

| see. Can you tell me, just as far as the
process, and we'll talk a bit |ater about

speci mens that were taken by Lieutenant Penkal a,
specifically scalp hair, pubic hair, can you tel
me how t hat happens? Do they say, Dr. Emson, we
want the follow ng things?

The sanpling of hair from a sexual assault victim
is pretty routine in the sense that some of her
hair may have been | eft upon the assailant and
this was routine in 1969.

Yeah.

So | don't think this required a decision on the

part of anybody specifically.
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1 Q Do you recall back in 1969 any discussion with
2 Li eutenant Penkal a --
3 A No, | don't. | can't remember whether there was a
4 di scussi on about what specinmens to keep or not.
100 5 Q Based upon your practice at that time, sir, if
6 either officer would have asked you for your
7 opi nion as to whether the vaginal contents should
8 have been saved, what would you have told thent?
9 A | don't know. It's very easy to be wise after the
100 10 event and to be 100 percent accurate in
11 retrospection. | would like to say | would have
12 said yes, keep it, even if | don't know why. I
13 don't know if | would have said that.
14 Q Is it possible that the contents were
o1 15 i nadvertently thrown out?
16 A No, nothing was inadvertently thrown out. W
17 don't do inadvertent things at this point.
18 Q So is it fair to say that it would be soneone's
19 deci si on, someone made a decision that we don't --
101 20 A A deci sion which my have been made
21 col I aboratively. | don't know.
22 COVM SSI ONER MacCALLUM Excuse nme, doctor,
23 t he question wasn't finished.
24 BY MR. HODSON:
1101 25 Q Yeah. The question is that someone would have
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made a decision to discard the vaginal contents?
Yes.
And you say it could have been coll aborative with
you and the police officers?
Yes. The decisions made at this point are usually
col  aborative because we are working together.
Okay. Can we just go back -- whoops, sorry, the
same paragraph, please, and it says:
"A small amount of reddish fluid was
aspirated from the posterior fornix of the
vagi na."
Were you able to conclude where that blood would
have, or reddish fluid, whether it was blood and
whet her it was from the victinm?
| didn't make any notes as to whether there was
bl ood in the aspirate which we exam ned under the
m croscope. If it was blood, and it most probably
was because there's no other reason for it being
reddi sh, the victim M. MIller, did have
inflammati on of the neck of the womb and this
could have contributed a small anount of bl ood.
When we exam ned the m croscopic sections, the
lining of the wonmb appeared to be on the verge of
menstruati on and she may have been losing a little

bl ood at that time at the very commencement of
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menstruation. These are the two possibilities as
to how her blood m ght have got into the speci nmen.
Next you talk about the m croscopic exam nation
showed, and it says, " Numerous non-notile
sper mat ozoa" ?

Yes.

Now, tell me, the significance of that, sir, is to
determ ne | guess, A, whether Gail MIller had

i ntercourse recently, and secondly, to try and put
a time frame on that; is that --

Well, first of all, the spermatozoa, when

ej acul ated into the vagina, are motile, because it
is their function to pass into the uterus and into
the fallopian tubes. The nmotility is lost quite
qui ckly, but here one is talking about a living
person and a warm body. This girl died at or

about the time, or shortly after intercourse, so

that notility may have been | ost because the body
cool ed and nmay have been | ost earlier. But
motility in the vagina is |lost quickly anyway,

probably within two or three hours. The

spermat ozoa are destroyed in the vagina if they
remain there and this is quite variable, and you
can go to the books which in general say -- |

woul d say broadly, although I'm not an expert on
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this, this could be qualified by a real expert,

t hat spermatozoa would in general be lost fromthe
vagi na over 24 hours and it would be unusual in
the living person to find spermatozoa in the
vagi na more than 24 hours after intercourse, but
here again, this girl died at or shortly after
intercourse and | have found spermatozoa in a dead
body a week after death, so all these are

vari ables that come in here.

A coupl e of questions from what you said. Are you
saying that in a dead person the spermatozoa wil
live |l onger before they become non-notile than a
living person?

No, they don't |ive longer, but they are preserved
| onger.

Preserved in a notile state or --

No, preserved in a non-notile state, but

di scover abl e.

And | think you also said that you concluded or

that Ms. M I ler had intercourse shortly before

deat h?
Well, shortly before again is hard to put a time
frame. "' m not an expert on this, but my very

broad assunpti on would have been within eight

hours.
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1 Q W thin eight hours of death?
2 A Yes. | tal ked about there being numerous, and |
3 think if it would have been | onger than that they
4 woul d have started to disappear and perhaps we
1105 5 woul dn't have said numerous.
6 Q So the nunber of non-notile spermatozoa --
7 A The proportion. The nmotility is lost quite early,
8 motility is lost in two to three hours.
9 COWM SSI ONER MacCALLUM Dr. Enmson, please
1106 10 excuse ne. For the sake of producing a coherent
11 record, it is quite inportant to separate the
12 guestions from the answers, so please be aware
13 t hat counsel nust finish his question conpletely
14 before you start your answer, otherw se the
1106 15 record will appear scranmbl ed.
16 A | apol ogi ze, Your Lordship. "Il watch that.
17 BY MR. HODSON:
18 Q Next you concluded or you found that there was no
19 evidence of injury to the vulva, vagina, anal or
1106 20 rectal regions; is that correct?
21 A Yes.
22 Q And is there any significance with respect to that
23 in relation to whether or not the intercourse that
24 Gail MIler had was consensual, forced,
1106 25 unconsci ous or dead?
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It was unusual to find significant genital injury
in an adult woman from peni al sexual intercourse,
from normal sexual intercourse. In a girl before
puberty or a woman after the menopause, there may
be injury, but in a woman in her fertile menstrual
years, it is unusual for penial sexual intercourse
to cause injury, whether the intercourse was
consensual or not.

So if intercourse was forced, you are saying you
woul d not expect to find injury?

It would be unusual.

And so is it fair to say that the fact that there
was no evidence of injury to the genital area did
not allow you to reach any conclusions as to

whet her the sex was -- the intercourse was
consensual or forced; correct?

The absence of injury did not to ne indicate any
evi dence as to whether the intercourse was
consensual or not.

And with respect to whether or not the intercourse
t ook place when she was unconsci ous or dead, did
your observations allow you to reach any
concl usi ons?

No.

|f you could go down to, just scroll down to
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speci mens taken, please, and here | presune you
woul d make a record, it says:
"The follow ng speci mens were taken and
handed to Lieutenant Penkal a, Saskatoon City
Pol i ce:
1. Scal p hair.
2. Pubi c hair.
3. Bl ood obtained fromthe right-sided
hemot hor ax.
4. The clothing removed fromthe body."
|s that correct?
Yes.
If you could go to the next page, please, call out
under respiratory system and this says:
"The presence of |l acerations in the |ower
| obe of the right lung was confirmed. These
were fresh and there was no vital reaction.
A small amount of fibrillar material had
been carried into the depth of one of these
wounds. This material resenbl ed clothing
fibres.™
Do | take it from that that you found fibres in
the lung or the pleural cavity?
In the lung tissue.

And do you know what happened -- did you retain or
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did the police retain those fibres do you know?
Oh, these were found on m croscopic exam nation,
they are in a mcroscopic section on a mcroscopic
slide. It would not be possible to retrieve them
from that.

| see. So these were observed, but there was no
speci men taken; is that right?

These were observed in a section taken fromthe
lung. We take a portion of tissue, we subject it
to a processing, then a mcroscopic slide is cut
and stained fromthis and exam ned under the

m croscope, and this is at a very considerable
magni fication showing a very small anount of

mat eri al and - -

' m sorry, go ahead?

It would not be possible to retrieve these for any
other form of exam nation.

Am | right in, when | read that, that these were
likely fromthe fibre of her coat picked up by --
' m sorry, picked up by the knife going through

t he coat?

The presumption fromthis is that the wound had
passed through a garment and that a portion of the
garment fibres had been carried into the depths of

t he wound.
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1 Q If you can scroll down, please, and under
2 gastrointestinal tract -- actually, just call up
3 that full paragraph, please.
4 A ' m sorry, this is another typo here.
w1 5 Q Oh.
6 A This should be genitourinary tract, this isn't the
7 gastrointestinal tract. ' m sorry, after all
8 these years this is the first time | haven't
9 picked it up. This is genitourinary tract.
11 10 Q | was just going to ask you that, sir. So t hat
11 shoul d be the genitourinary tract?
12 A Yes. Sorry about that. These typos escape one at
13 the time and |'ve never noticed this in four
14 previ ous exam nati ons.
w1 15 Q | just want to draw your attention to that part,
16 it says:
17 "Section of the uterus showed an endometri um
18 in the lato |luteal phase with consi derable
19 infiltration of inflammatory cells into its
11 20 superficial portions suggesting that
21 menstruation was i mm nent or conmmencing."
22 And that would have been a conclusion you drew at
23 the time, sir?
24 A When | exam ned the section which was several days
111 25 after the performance of the actual autopsy.
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So is it fair to say that you had concl uded that
menstruati on had either started or was about to
commence?

When | saw the section it suggests that she's
right at the end of her menstrual cycle of the
average of 28 days and nmenstruation is about to
commence.

And woul d that be consistent with finding reddish
fluid in the vagi nal contents?

It m ght have contributed a little blood to the
vagi nal content.

Ckay. Now, we had identified a nunmber of stab
mar ks and | think you indicated, or the autopsy
i ndi cates that some of them on the victim were
fromright to left, and are you able to draw, or
were you able to draw any conclusions as to

whet her those stab marks were caused by an
assai l ant who was dom nant right-handed or

dom nant | eft-handed?

It's very difficult because it inmplies that you
are considering the relative positions of
assailant and victim but if you consider an
assailant and a victim facing each other, then the
left to right inclination of the |acerations on

t he neck suggest the probability of a right-handed
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assail ant.

If | could pause you there for a moment then. The
| acerations then on Gail MIller's neck, | think
there was 15 of them that we tal ked about first,
went | think from her right ear down to the

m ddle, fromright to left; is that correct? Did
you want to go back, Dr. Emson --

Commenci ng bel ow the left ear.

Oh, the left ear.

Yes.

|'"'m sorry, I've had it backwards. So her left ear
down - -

-- towards the mdline.

Towards the m ddl e. So you are saying if she was
facing the assailant when those | acerations were
applied or given, you are saying it would be nore
consi stent or more probable that it would be a

ri ght -handed assail ant?

Yes. | think this is not a matter of expertise,
but of common interpretation. | f you raise your
ri ght hand to somebody in front of you, your hand
is on their left.

And just so that | have this clear, because |
think I stated to you wwong in the first case, the

sl ashes were from Gail Mller's left ear to the
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center?

Yes.

So from her left to the right. So then the

assail ant would be going fromthe assailant's
right to the assailant's left?

Yes.

And what about the stab marks, would the same
apply?

No. These aren't particularly oriented in any
direction, they are grouped, and each little group
seens to run in a defined way, but none of these
suggest particul ar handedness.

Ckay. Now, | understand at sonme point after the
aut opsy the police provided you with a knife bl ade
did they?

| have no written report on this, but ny
recollection is that I was shown a knife blade and
that | gave the opinion that this was consi stent
with a blade that could have inflicted the wounds.
| call up document 0735009. | f you can just zoom
in on that right-hand side. Does that | ook
simlar to the knife they would have shown you?
Yes, this is what | recollect. It was a smal |
knife, a paring knife type with a reddi sh-brown

pl astic handl e.
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And | think it's got a tape measure there, five
centimetres | believe there?

Yes.

What kind of testings or what would you have done
to satisfy yourself that that knife blade could
have caused the injuries?

Al'l I can do is conmpare its size with the size |
recorded at the autopsy.

Now -- so your conclusion was that that knife

bl ade was consistent, the size of that knife bl ade
was consistent with the size of the wounds?

Yes.

Now, were you able to tell from exam ning any of
t he wounds whet her nmore than one knife was

i nvol ved?

No, | was not. The wounds were all of sim/lar
size and there was nothing to suggest in exam ning
them that nmore than one weapon had been used.

Am | to take fromthat, sir, that it's possible
that two knives could have been involved, two
knives of simlar sizes?

Oh, yes.

What about -- this is a single-edged knife; is

t hat correct, the one on the screen?

Yes.
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Were you ever asked to consi der whether a
doubl e- edged knife may have been involved in any
of the wounds?

| can't remenber. If I was, it would have been in
one of the transcripts of evidence, but you have
to consider that doubl e-edged knives are made for
one purpose only which is killing people, they
don't have a civil use, as it were, and they are
very rare in the popul ation. | have never, to ny
recoll ection, seen a wound inflicted with a

doubl e-edged knife, and the other thing is that
singl e-edged knives, the back of the knife, the
non- sharpened edge, is not very much thicker than
t he sharpened edge, so that while this question is
often asked, it is not comonly possible to state
with certainty whether a knife wound is single or
doubl e edged.

So in this case the --

And the probability is always that it's froma

si ngl e-edged bl ade because singl e-edged bl ades are
infinitely more conmon.

So with respect to the stab wounds on Gail Ml er,
are you saying it's possible that one or nore of
them may have been caused by a doubl e- edged knife?

No, | don't think so.
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1 Q You don't think they were?

2 A No.

3 MR. HODSON: M. Comm ssioner, this is

4 probably as good a place as any to break.
1118 5 COMM SSI ONER MacCALLUM  Okay.

6 MR. HODSON: Dr. Emson, you should not

7 di scuss your evidence with anybody during the

8 break, please.

9 COMM SSI ONER Mac CALLUM 15 m nutes,
1118 10 pl ease.

11 (Adj ourned at 11:20 a.m)

12 (Reconvened at 11:40 a.m)

13 BY MR. HODSON:

14 Q Dr. Emson, | now wish to travel into the area of
1138 15 bl ood secreter, an issue that we see in the

16 documents here and there, and |I'm hoping that we

17 can have you explain for us -- and |I'll maybe just

18 wal k you through with a few questions. There are

19 four blood types; is that correct, A B, AB and O?
11:38 20 A Well, first | must qualify and say | am not an

21 expert in this area. There are many different

22 types of blood defined by what are termed the

23 anti gens and these are the specific proteins in

24 the body cells which are expressed on the surface
1139 25 of the red blood cells and which may serve to
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generate an i mMmune response. At the time of this
aut opsy; that is, in 1969, we knew the basic four
bl ood types which | think had been defi ned around
1910 and these were A, B, AB and O and there were
also a number of other blood types which were

com ng into knowl edge at that time and the whole
field has expanded i nmmensely since then and beconme
a specific branch of pathol ogy, but at that time
we had A, B, AB and O and a nunber of other
subgroups. The A, B and AB, these define the

anti gens expressed on the surface of the red cell.
In a group A person, the red cells will express A,
in a group B person they will express B, in a
group AB they will express both and in group O
they will express neither.

So this is on the red blood cell?

Yes. These antigens will be present in every cel
in the body but where we're interested in them
and primarily for purposes of compatibility in
transfusion is their expression on the surface of
the red cells.

Now, | understand that with sonme people these
antigens are secreted in their bodily fluids; is

t hat correct?

Yes. There is a subgroup, and |I don't know what
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proportion of people this is, termed secreters and

as well as expressing these antigens on their

cells, they will excrete themin body fluids such

as saliva and sperm and there is another group,
t he non-secreters, who, while they have the
antigens on the surface of the red cells, they
wi Il not express -- they will not express themii
their fluids.

And it's my understanding that these antigens

t hemsel ves are not visible to the naked eye; is
t hat correct?

No. They are nol ecules of protein.

So that if you see a sperm sanple with a red

tinge, that doesn't suggest antigens at all does

it?

No. You can't see them either grossly or

m croscopically. You can do certain reactions
which will define them there, but you can't see
them on the surface of a cell, you can only test
them chem cal ly.

So if you had a senmen or sperm sanple with the
presence of A antigens, you could test for that
see if A antigens were in that fluid?

If the semen or saliva specinmen or other body

fluid specimen contains the antigen and if it
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not contam nated by bl ood, then this means that
the person is a secreter.

So if you had a bodily fluid sanple that contained
the A antigen, it would be likely froman A
secreter?

Certainly.

s it possible that it could come from a person
with blood type A, a non-secreter, where that
person's blood found its way into the bodily
fluid?

Yes.

And back in 1969 do you recall, again within your
area of pathol ogy, whether blood typing by
secreter and non-secreter was used and to what
degree?

In forensic pathol ogy?

Yes, in the work you were doing.

Well it would -- it was available, but it is so
uncertain that | don't think it was wi dely used,
because if you test a person and don't find an
antigen it could be because they don't have it or
they don't secrete it, and it was never a very
practical or useful tool.

So are saying, in 1969, that a test would be

performed by someone on saliva or bodily fluid; is
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t hat correct?

It could have been.

And you are saying that that would be imprecise;
is that --

As | say, if you do a test and find an antigen,
well you have got it; but if you do a test and
don't find an antigen, then it may be because it's
not there or it may be because it's not secreted,
and you don't know which.

Ckay. So, if | have this right, if you tested
saliva of an individual and found no A antigens,
it's possible that that person is an A secretor
but did not secrete antigens in that sanmple?

Yes. |'m very glad to say that this has totally
gone out of use, and now we have the accuracy and
precision of DNA, because this was a very

i mperfect tool.

Now | understand that, a few days after the

aut opsy and Gail MIller's death, that Lieutenant
Penkal a delivered sone liquids or frozen materi al
to you?

| have no written record of this, but ny
recollection is that he brought into the

| aboratory at St. Paul's a specimen of snow which

he asked me to examne to see if there was semen
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init, and we nelted it, put it on a m croscope
slide, and saw spermatozoa in there, and that was
as far as we went.

And did you then return that sanple to Lieutenant
Penkal a?

To ny recollection, yes.

And do you recall whether you checked -- were
asked for, or checked for, whether there was bl ood
in that sanmple?

| cannot recall whether | was asked and | cannot
recall whether | checked but my nmenmory, at this
consi derabl e distance of time, is that there was
not .

And | take it, sir, that it would not be your
task, as pathologist, to test that sample for an A
antigen?

No.

That woul d have been done by someone el se?

No, that's -- that would not have been within our

| aboratory's range.

Do you recall, sir, testifying at David M| gaard's
prelimnary hearing and trial?

Not specifically, no.

"Il show you portions of the transcript. I f you

could call up document 008097. And, Dr. Enson,
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these are transcripts that we have obtained from
ot her sources. | think this shows your
exam nation by M. Caldwell at the prelimnary
hearing, and just before |I get into the
transcripts, can you confirm for me that the
evidence you would have provided at all of the
| egal proceedings related to David M| gaard and
Larry Fisher would have been your truthful and
best recollection of events?
Of course. | was under oath on all these
occasi ons.
Pardon me?
| was under oath on all these occasions.
Yes. If I could have you go to page 008103, and |
just wish to go through and point out a few
t hings, Dr. Emson, and ask some questions.
Question 26 the -- M. Caldwell asks you:
"Q And | believe, Your Honour, that those
t hi ngs have not been introduced here, so
' m not able to show them  What did you
do though with the containers of blood
when you assenbl ed them?
A These specimens were handed to
Li eut enant Penkal a.

Q And what about the items of clothing you
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have menti oned?

A These were handed to Lieutenant
Penkal a. "

And | take it, sir, that's consistent with what
you told us earlier, that anything that remai ned
after the autopsy would go to Lieutenant Penkal a,
and everything el se would be discarded; is that
correct?

Yes.

And then, down at the bottom of the page, question
31:

"Q Did you find any significant or
measur abl e difference in the various
punctures or stab wounds, one from the
ot her ?"

And answer at the top of the next page:

"A  No, they appeared -- apart from the
difference in angul ation, they all
appeared to be approximately the same
size, they were certainly consistent
with having been made by the same
weapon, there were no major differences
bet ween any of the wounds."

| think, sir, that's what you have also told us

today as well; is that correct?
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1 A Yes.
2 Q And - -
3 COMM SSI ONER MacCALLUM  Just excuse ne,
4 counsel, I'"m not sure | understood himto say
1148 5 that there wasn't any difference in angul ation
6 t oday. | have, at |east | understood his initial
7 evidence to be that the stab wounds were sim | ar
8 in size as well as in the attitude of
9 penetration, now he's apparently said something
1149 10 different?
11 BY MR. HODSON:
12 Q Go back, just read that again, call it out.
13 Per haps, Dr. Emson, you can tel
14 me what you mean by "angul ati on?"
1149 15 A The position relative to the body or relative to
16 t he planes of the body, to the md-line, as to
17 whet her they are angled to the right or to the
18 | eft or up or down.
19 Q So when you say there at the prelimnary:
1149 20 "... they appeared -- apart fromthe
21 difference in angulation ...,k "
22 You are saying sone were right to left, some were
23 not ?
24 A Yes.
1149 25 Q "... they all appeared to be
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approximately the same size, they were
certainly consistent with having been
made by the same weapon, there were no
maj or differences between any of the
wounds. "

And it may be that those were referring to the

stab wounds as opposed to the |acerations?

This is referring to the stab wounds, it certainly

does not refer to the neck | acerations.

Okay. s that, sir --

| think, sir, we have seen this today in the

pi ctures that the, all the wounds, stab wounds,

are approximtely the sanme size.

Okay. Does that answer your question,

M. Comm ssioner?

COWM SSI ONER MacCALLUM Umm wel | not
exactly. Of course, in earlier examnation the
object was to denonstrate whether or not the stab
wounds could show right to left or otherwi se in
the way in which they were inflicted, and |
understood the doctor to say, at that time, that
t hat could not be shown.

His present evidence when he
speaks of angul ation of the wounds, of course,

tells me that they demonstrated the direction of
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1 penetration.
2 MR. HODSON: | think that maybe | can
3 clarify it this way.
4 BY MR. HODSON:
151 5 Q Dr. Enmson, | think what | asked you is the wounds,
6 the stab marks thensel ves, you were able to
7 identify that some were angled left to right on
8 the victim is that correct?
9 A Yes.
151 10 Q And some were not ?
11 A They are all described in the report with regard
12 to their position on the body, their relation to
13 the md-line, and their relation to the planes of
14 t he body, yes.
151 15 Q And | think the question with respect to the stab
16 mar ks that | asked you was whether you could tell,
17 from the angle of the stab marks, whether it was a
18 ri ght -handed or |eft-handed dom nant assail ant?
19 A You can't tell this from any of the stab wounds.
1151 20 Q Okay. And | believe you said, sir, that the
21 | acerations on the neck, you said it was nore
22 probable from a dom nant right-handed person if
23 t hat person was facing the victim 1is that
24 correct?
s 25 A It's more consistent with this, but, of course,
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there are a number of other probabilities which

can be suggest ed.

Such as?

Well, the relative position of the assailant, if
he was behind the victim

If we go to page 008107, just call out, starting
at question 49. | just want to go through here,
Dr. Emson, your evidence at the prelimregarding
the estimate of time of intercourse:

"Q Did you exam ne the vagina for the
presence of spermatozoa?

A Yes. The vagina contained a fluid
whi ch showed various non-notile, that
is they were not noving, spernmatozoa.

Q And what, in this instance, could you
say about the quantity of spermatozoa
t hat you found?

A Spermat ozoa in the vagi na di sappear
relatively fast, after 12 hours they
are certainly starting to
di sintegrate, so that the presence of
| arge nunbers of readily-identifiable
spermat ozoa woul d indicate that
intercourse has taken place within

probably the previous 12 hours.
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Q And are you referring, Doctor, to 12
hours previous to exam nation?
A Yes, pre-exam nation.

Q As opposed to pre-death?

A Yes. "
Now is that -- Dr. Enmson, | think earlier you
said that -- did you say 8 or 12, does that

evi dence you gave at the prelimnary hearing, is

t hat your opinion today?

Um, | haven't been asked these questions for a
long tinme and | would have to go and | ook it up,
but to the best of my recollection these figures
are approxi mately accurate.

Ri ght . So, and | think at this time the autopsy
started at about 2:30 in the afternoon, so you are
saying within the previous 12 hours, so 2:00 a.m ?
That is a very broad estimte and, as | said,
there were a number of conplicating factors,
including the cold, and if | -- if you wanted a
really accurate estimate on this | would have to

go back to textbooks now.

No, |I'm just -- your evidence at the prelimnary
hearing, | think -- | think, when | asked you
before we got into the transcript, | think you
said "within eight hours of death", if | recal
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correct, and now you are saying within --

The question -- I'm not quite clear where we're
going on this, but | think the question is does

di sintegration start at death, or does it -- is it
post poned a short while. The answer, | think, is
relative to the tenperature of the body. If the
body stays warm after death, then disintegration
wi Il proceed quite quickly; if the body is rapidly
chilled, then the process may be arrested, and in
this particular case we have virtual freezing at
the time of death, so |I think any process of

di sintegration of spermatozoa would be arrested at
that time.

Okay. | f you could go to page 008109, question
64, you are asked:

"Q Now from your findings, and |I'm not
asking you to cone to a specific opinion
on this, but would it be -- first of
all, | take it, it's inescapable that
sexual intercourse had taken place,
involving the deceased, within sone
peri od which you have spoken of already?

A Yes.

Q | presume, this goes without saying,

that this could be during life and by
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1 t he consent of the deceased, as far as

2 you can see?

3 A As far as | can see, yes.

4 Q |'s there, in your opinion, any manner in
155 5 whi ch intercourse could have taken place

6 during the life of the deceased and

7 assumng it to be without her consent,

8 and against her will, and end up with

9 the situation in which you found no --
1156 10 nothing in the way of injuries?

11 A She coul d have been unconsci ous.

12 Q And is that possible from your point of

13 Vi ew?

14 A From the physical findings this is
1156 15 perfectly possible, | can't say

16 anything for or against that, it's

17 quite possible.™

18 And the next question and answer:

19 "Q And it is possible, again from what you
1156 20 saw, of the body and what you found,

21 that the intercourse could have taken

22 pl ace after death?

23 A Yes."

24 And | believe that's what you have told me
1156 25 earlier, is it Dr. Emson, that, based on your
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exam nation of the genitals, you could not say
whet her intercourse was with consent, without,
unconsci ous, or dead?
Yes.
Now down at question 71 -- actually, sorry, go up
to question 70, if you go back to the ful
docunent, please, just call out that portion. And
here's where M. Caldwell is asking you, question
70:
"Q Is it your field, Doctor, can you tel
the court, are the conditions under
whi ch human bl ood can get into, if | may
put it that way, into semnal fluid or
spermat ozoa, |'m speaking now of bl ood
as opposed to constituents of blood?
A Are you speaking now of the male or
the female part?
| ' m speaking of a male person?
A Yes, blood can be present in sem nal
fluid froma male person, either from
| ocal injury to the genitals, or from
di sease of the internal genitalia, or
| believe, although I'm not an expert
on this, on occasion, w thout obvious

cause.
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Q And you are speaking now -- as
understand it -- at |east ny question's

i ntended to speak of blood as opposed to

any constituents of blood?

A Yes. "
And is a "constituent of blood", is that an
antigen?

It could be anything, it could be a specific type
of blood cell, it could be a chemcal in the

bl ood, but the constituent is just part, and it
coul d be anyt hing.

Okay, and then it says, question 73:

"Q And are you famliar to some extent,
Doctor, with the matter of persons who
are called secretors or non-secretors in
that field in a general way?

A Yes."

And then, if | can skip ahead to page 008115 --
now, sorry, just back on that |ast part that |
read you, was it -- is it comon for a
non-secretors male to have blood in their sem nal
fluids?

It's not common for any male to have blood in
their sem nal fl uid.

Okay. So the portion | read about |local injury to
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the genitals or from di sease, is that something
t hat could cause blood of a non -- blood to be in
sem nal fluid?
Yes.
And is that comon?
Unm that would be a question for another expert,
but I don't think so.
And at page 008115, please, and this is M. Tallis
cross-exam ning you, if | could just call out,
starting at question 23:
"Q | see. And t hen what was done with the
sanmpl e after you did that?"
Actually, | should go up, go back up. Sorry, |
shoul d have asked the question previous.
Question 22, we won't go to that page, it says:
"Q Yes, well, that's fair enough. Then
take it you conducted a test at the
hospital for the presence of
sper mat ozoa?
A Yes, this was exam ned m croscopically
for spermatozoa by nysel f.
Q | see. And t hen what was done with the
sample after you did that?
It was discarded.

Q And | take it that no portion of that
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sanpl e was turned over to the police at
all?
A No, it was not requested as an
exhibit, and it was not saved."
Does that assist you, Dr. Emson, in identifying
what happened with that, the vaginal contents, at
the tinme?
| take it that all this refers to the vagi nal
aspirate?
Yes.
And?
And nmy question is, it says here, question 24 your
answer was:
"No, it was not requested as an exhibit,
and it was not saved."
And nmy question is does that assist your
recoll ection of whether it was your decision, the
police decision, or a joint decision about
whet her the vagi nal contents would be saved?
Well, | have said here it was not requested, so
the presunption fromthis is that this was a
police decision.
Okay. And then down at question 25, and again
we' re tal king about the same aspirate, it says:

"Q | see. And | take it that this sanmple
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1 was not tested for blood grouping?
2 A No, the note was made that it was
3 bl ood st ai ned. |'m still uncertain as
4 to whether this was -- there are three
1200 5 possi bl e causes here, there is bl ood
6 fromthe male, the girl did have
7 slight inflammtion of the neck of the
8 womb, which is not unconmmon, this
9 could have led to bleeding, and there
1202 10 is a possibility that she was starting
11 to menstruate, which again could have
12 led to a little bleeding, so between
13 t hose causes we were not able to
14 determ ne the
1202 15 Q .. the source of the reddish colour in
16 the fluid?
17 A No.
18 Q But these are all very real
19 possibilities, that you have cited?
1202 20 A Yes.
21 Q Was there apparently enough bl ood in
22 this fluid to have enabled one to test
23 it for blood grouping?
24 A Yes, there would have been."”
1202 25 So that's correct, is it Dr. Emson, does that --
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Well, that | ast question is, the answer to that
one woul d be that you could have tested it for

bl ood grouping, but if the blood had been fromthe
victimand if the assailant had been a secretor,
you would be in a problem there because you would
have antigens from both the victimand fromthe
assail ant. It would have been possible to test
it, I think, but one m ght have got inexplicable
and confusing results.

Would it be fair to characterize it this way, Dr.
Emson, that, depending upon the blood type of the
victimand the assailant, you may have been able
to do bl ood grouping to identify the bl ood type
and the secretor status of the assail ant?

You m ght have been, but it would have been a
result very, very difficult to interpret.

| see. So, just so | understand this, the -- for
example, if the victimand the assail ant had the
identical blood type and were both secretors,
would it be fair to conclude that testing the
vagi nal contents wouldn't have told you anything?
No.

Do you agree with that?

Yes.

If the victimhad a different type of blood, the
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victimwas a non-secretor and the assailant was a
different type of blood secretor, is it possible
that testing the vaginal contents would have
identified the blood type and secretor status of

t he assail ant?

Yes. But | think you also have to consider, here,
the possibility, as | say, that this m ght have
been a m xed specimen, with blood fromthe victim
and spermatozoa from the assailant, and one would
not have been able to tell from which of these
conponents your results came.

Woul d you be able to test the victims -- you
woul d know the victims blood type?

Yes.

And know whet her the victim was a secretor?

| don't know, | don't know if you could test for
secretor status after death, whether the antigens
woul d continue to be present.

If you had two different blood types in the
sampl e, would you be able to conclude that one
came fromthe victim and one came fromthe
assail ant ?

Not necessarily, because if you had |let us say
both A and B there, you wouldn't have been able to

tell whether there were two people, one A and one
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B, or whether there was one person who was an AB.
You coul d have checked this against themif you
had the specimens in |life but, as | say, it would
have been a very confusing set of results.
Yeah. And I think, as | have said earlier and |
t hink you agreed, it would depend upon the bl ood
types and secretor status of the victim and the
assail ant ?
Yes.
Okay. If I could now go ahead, please, to the
trial transcript, 075974 -- just bear with me for
a monent, Dr. Enson. | f you could go to page
075990 and just confirmthis, Dr. Emson, | think
you touched on this earlier about exam ning the
knife, but M. Caldwell asks:
"Q If I could possibly just pause there,
Doctor, and show you P.12 a knife bl ade.
From what you saw of the stab wounds
both externally and internally what
woul d be your opinion as to whether a
bl ade of that dimension could have been
responsi ble for the stab wounds?"
Answer, the next page:
"A Yes, it could.

Q And does the length of this blade appear
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sufficient to you to reach the depth to
whi ch you found the wounds in this body?

A Yes, it does."

And so | think you told nme earlier, sir, that you
had in fact exam ned the knife, and your
measurements, and concluded that they were
consistent; is that right?

Yes.

If I could refer you to page 076000, please. And
| asked you earlier, when | referred to your
prelim nary hearing evidence, about how conmmon it
was for a non-secretor to have blood in their
fluids, and I just want to read you sone evidence
here:

"Q Are there conditions under which human
bl ood as such can get into semnal fluid
or spermatozoa in the male person?

Yes.

Q Could you tell the court what they are
pl ease?

A One woul d be local injury to the male
geni tals.

A second and quite conmon
occurrence would be any inflammation

either internal or external of the
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mal e genitals.
Are there any other causes?

A There are rarer conditions but | think
the injury and the inflammation are
t he nost conmmon ones.

Q You understand nmy question to be
speaki ng of blood as such as opposed to
any constituent of bl ood?

A Yes -- blood cells.”

So, again, | think you told me earlier that those
are causes where bl ood of a non-secretor could be
in the bodily fluids, but you are saying it

woul dn't be very comon; is that right?

| said, on the previous page, "quite common," |
think I was wrong there at that time, | think

t hese would be rather uncommon causes.

Okay. So at the time, in 1969, you understood
that it was quite conmmon for a non-secretor to
have bl ood in bodily fluids, such as sem nal
fluid?

At that time, in this evidence, | said it was
quite common to find blood in semnal fluid from
i nternal causes in the male. | would vary that
now, | don't think |I was correct at that time, |

woul d say uncommon.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




12:11

12:11

12:11

12:11

12:12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Hodson
Vol 9 - Wednesday, January 26th, 2005

Page 1251

Thank you. And the page 076010, and this is

M. Tallis cross-exam ning you, sir, and this
relates to the coat, and | think you have touched
on this earlier, that you did not have nuch to do
with the garnments, but the question is:

"Q And | take it, Doctor, that from your
exam nation of the body of the deceased
there was nothing fromit you could form
any conclusion as to whether the
re-insertion of the arms into the coat
t ook place before or after death?

A | have no evidence as to this."

So | take it that from your work, sir, you were
not able to determ ne whether Mss MIller's arns
were put into, back into her coat before or after
deat h?

| had no way of telling.

Okay. And again to page 076011, and this is your
trial evidence, sir, about the vaginal contents,
and I'll just read this to you. It says:

"Q And this particular sanple ...,"
actually let's go back up and I'Il just show you
where it tal ks about the vaginal fluid. Start
right here, it says:

"Q | see; now, you told my |learned friend
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in evidence that you obtained some fluid
fromthe vagi na of the deceased?
Yes.

Q And subsequently tested this particular
fluid for the presence of spermatozoa?
Yes.

Q And this of course was done as
understand it right in the hospital ?
Yes.

Q And this particular sanple of fluid that
you had was characterized by a reddish
col ored tinge?

Yes.

Q Now, what was done with that particular
sampl e after you tested it for
sper mat ozoa?

It was discarded.

Q | see; | take it that no portion of it
was turned over to the police?
No.

Q And as a matter of fact to be fair about
it to ...,"

next page:
"... to be fair about it to you it was

not requested by any of them?
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A It was not suggested at the time, no."
If | can pause there, Dr. Enson, does that assi st

your recollection about whether or not it was you

or the police, or a combination of both, that

made the decision not to retain the vagi nal

contents?

No, | have no memory of that, but | would presume

it was a decision taken between us.
And just to carry on there, it says:
"Q Yes; and now | take it that there

sufficient blood in this fluid to

wasn' t

have

enabl ed one to test for blood grouping

if a request had been made?

A Yes. "

And | think we had just earlier, when we | ooked

at the prelimnary hearing transcript, and

your

evi dence was that there was, there was enough

bl ood grouping to do a grouping, but that there

were -- | don't know what term you used --

t here

were issues that m ght arise, you may not be able

to get anything out of it but you could sti
test it; is that fair?

As | said, | think it could have been done,
the results would have been very difficult

i nterpret.
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Ckay. | think that's what you said, yes.

And | may say | have changed ny opinion in general
since then and in principle it is always better to
do a test even if you know the result is going to
be i npossible to interpret or irrelevant rather
than not to do it because of that. It's al ways
better to have sonme results. Now, that's an

opi nion formed over the course of years and
experience and | hadn't formed it then.

Now, in 1969, sir, | don't believe DNA testing was
bei ng done, DNA matching? |'m not sure of the
correct term

No, DNA was not avail abl e. | don't know the
preci se date at which DNA became practicable in
forensic work, you would have to ask anot her

speci ali st about that, but my recollection would
be not nore than 10 or 15 years ago.

| see. And the vaginal contents then that were
aspirated from Gail MIller, if those had been
retai ned would that sanple have provided the basis
for a DNA test |ater on?

If they had been retained in proper condition in
deep-freeze, yes.

And at the time in 1969 did you have any knowl edge

of DNA science and DNA matching that m ght require
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t hose contents to be saved?

No. We had -- | can't recollect when Watson and
Crick first described the double helical structure
of DNA, but it was certainly after 1969, and
before that it was just, there wasn't even a
hypot hesis. All these dates would be in the
reference books sonewhere, but | don't have them
in my head.

It was a nunber of years after 19697

Yes, certainly.

Now | would |like to skip ahead, Dr. Emson, to sone
| etters that were written in the late ' 80s by

ot her forensic pathol ogists about your work and |
have a few questions about those. The first, if
you could call up 002486, and this is a letter
dat ed Septenber 13th, 1988, Dr. James Ferris to
M. Wbl ch, counsel for David M| gaard. Do you
know Dr. Ferris?

Not intimately, but we've certainly met fromtime
to time.

And he is in the same profession as you, sir?

| "' m not sure what he's doing now. He was either
retired or sem -retired and | know there was a
possibility of himgoing to New Zeal and the | ast

time | talked to him but this was some years ago
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and | really don't know where he is or what he's

doi ng now.

In 1988 or in the late ' 80s were you aware that he

was practicing in the area of pathology?

Oh, yes.

Now if you could go to page 002488 of this letter

and if you could just -- actually, go to the

previ ous page, please, 2487, and this is where he

comments about pathol ogy evidence, Dr. Emson, |

just want to read you a portion of this. Dr .

Ferris states in the letter:
"I think there is absolutely no doubt that
Gail MIler died as a direct result of stab
wounds inflicted on January 31, 1969 at or
around 0700 hours. It may be i nmportant,
however, to note that none of the stab
wounds penetrated any of the major bl ood
vessel s or the heart and that Dr. Emson in
his evidence states that the cause of death
was the actual |oss of blood into the chest
cavity, the "shock intendant upon this and
t he embarrassnment of breathing” (page 1146
transcript). While there is no question
that these injuries are fatal, the speed

with which an individual becomes i mobilized
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as a result of injuries such as this is
relatively slow. Since death is as a result
of bleeding fromthe lung tissue into the
chest cavities, the speed with which
unconsci ousness will occur is also
relatively slow. It would be nmy opinion
that the stab wounds as descri bed by
Dr. Emson were neither immediately fatal nor
even i mmobilizing. In nmy experience
i ndividuals with this type of injury may
live for several mnutes follow ng the
injuries. It is possible that in fact she
could have survived for at |east 15 m nutes
following the injuries.”
Do you agree, sir, with Dr. Ferris' opinion
stated there?
| don't think Dr. Ferris is taking into account
the very severe degree of thermal shock which |'ve
mentioned from being partly uncl othed at m nus 40,
and mnus 40 is the same on both the Fahrenheit
and Centigrade scales, and also from the shock
resulting froma presunptive sexual assault. I n
general he's correct, but he's only considering
one of a set of circunmstances.

In your opinion, sir, can you -- do you have an
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opinion as to how long Gail M Iler would have been
alive from the moment the fatal wound, the fatal
stab wound punctured her lung until her death?
| think Dr. Ferris is probably right as a maxi mum
of about 15 m nutes, but | think under the
circumstances, and |'ve seen the scene
phot ographs, that she would have been very
unli kely to have noved very far.
So you are saying it could be 15 m nutes before
deat h; however, what condition would she be in,
woul d she be able to run?
Oh, no, | don't think so.
Wal k?
Stunbl e possibly.
So from the noment of the fatal stab wound until
her death, she would have been seriously hanmpered
by her injury?
| think -- it's impossible to be certain, but |
t hi nk she woul d have been essentially imobilized.
Next paragraph, Dr. Ferris goes on to say:
"If this is the case and if as we know from
t he exam nation of the clothing she was
weari ng her coat at the time that the
injuries were inflicted, then it is highly

i kely that she was alive at the time of the
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apparent rape. This would tend to indicate
t hat her inner clothing had been renoved
before the injuries were inflicted. MWhile
this would explain the apparent absence of
kni fe wounds to the nurse's dress, it also
suggests that the circumstances of the
rape/ murder were conpl ex, probably
prol onged, and in my opinion, incapable of
havi ng occurred within the tinme frame
suggested by the evidence at the trial."

Do you agree with Dr. Ferris' opinion stated

t here?

Well, | don't know because |'ve never had

descri bed to me or seen the lesions to the

cl ot hi ng. He's had a |lot nore information here

than |I've ever had.

So for the purposes of the trial, you did not | ook

at, or you did not get into |ooking at the

clothing, knife wounds, et cetera?

No.

The next paragraph, please:
"I note from Dr. Emson's evidence that sonme
i ssue was made as to the apparent presence
of blood mxed with semen in the vagina. | t

was suggested by Dr. Emson that the nost
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i kely cause of this would have been
staining with menstrual blood, however, he
failed to find any evidence of menstruation
at postnmortem exam nation.”
If | could just pause there. | thought we had
gone through your autopsy report and you had made
mention that she was comenci ng or about to
commence nmenstruation?
Yes. We have been into this and | have said that
t he appearances of the lining of the uterus
suggested that she was on the verge of
menstruation and it is quite possible that a
little blood could have been lost from this. I
think Dr. Ferris is quite wrong here. Ei t her he
hadn't read that bit in nmy report or also he
hadn't understood it.
So where he says that you failed to find any
evidence of menstruation at postmortem
exam nation, you say that's wrong?
Yes. |*ve described it in the m croscopic
exam nation of the endometriumin the autopsy
report.
Now next to the bottom paragraph, please, it says:
"Dr. Emson was unable to give a description

of the type of knife used and whether or not
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this knife was single-edged or doubl e-edged.
Al t hough sometimes it is not possible to do
this, a detailed exam nation of stab wounds
and certainly in any case where there are
mul tiple stab wounds, it would be very
unusual not to be able to see fromthe
exam nation of the skin wounds whether or
not the pattern was one of a single edged or
a doubl e edged knife. | have not had an
opportunity to exam ne photographs taken
during the postmortem exam nati on. It m ght
be interesting for someone to review these
phot ographs and see whether or not the shape
of the knife can be determ ned fromthe
phot ographs al one. ™
Do you agree with Dr. Ferris' statement there?
No. | have said that | have never, in the course
of my experience, to nmy recollection, seen an
injury from a doubl e-edged knife and that with the
narrowness of the blade of a single-edged knife,
even on the side which is not sharpened, | have
frequently been asked to denonstrate whether a
wound was from a single-edged or a doubl e-edged
knife and found it very difficult to do so.

Okay.
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To do so neans that there must be a very

consi derabl e difference between the sharpened edge

and the blunt edge and | ooking at nmost knives made

of mpdern steel, there isn't.

And again to page 002491, and again this is Dr.

Ferris' -- if you could just call out that | ast

part, and he says:

"The general circumstances of the scene
would tend to indicate to ne that the

of fence may have taken place el sewhere and
t hat the body had been dunped.”

If you go to the top of the next page:
"Nevertheless, there is no clear evidence to
support this opinion. Of course the timng
of the whole event would also seem to make
this an unlikely scenario.”

Do you agree with Dr. Ferris' -- | think it's an

opi nion or statement -- that the offence may have

t aken place el sewhere and that the body had been

dunped? Are you able to provide any conment on

t hat ?

Well, 1've never exam ned the whol e evidence on

this, on the scene or anything else, so |'m not

able to give a valid opinion, but taking into

account the circunmstances of a m nus 40 norning,
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it would appear at |east a possibility that the
sexual assault had taken place el sewhere and the
body had been dunmped afterwards. | find it very
difficult to i magi ne a sexual assault outside at
m nus 40.

Apart from that, Dr. Emson, was there anything in
your autopsy that would address the issue of
whet her or not the sexual assault and nurder,
and/ or murder took place outside or in a vehicle
or el sewhere?

No, there was nothing in my exam nation to

i ndicate this. | was not asked the question at
the time, but fromthe report of the autopsy,
there's nothing to indicate this at all.

MR. HODSON: M. Comm ssioner, | see it's
approaching 12:30. This is probably as good a
time as any to break. | will be about another
hal f hour to an hour with Dr. Emson.

COWM SSI ONER MacCALLUM Thank you, and you
wi Il establish with counsel the order of
cross-exam nation if you haven't done so already?

MR. HODSON: Yes, | will, M. Comm ssioner.

(Adj ourned at 12:28 p.m)
(Reconvened at 2:00 p.m)

COVM SSI ONER MacCALLUM Before you begin,
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M. Hodson, counsel, | just wanted to deliver a
friendly adnmonition to counsel for parties with
st andi ng. Pl ease ask your clients not to discuss
with the media evidence that a witness is giving
before that evidence is concluded. W warn
wi t nesses during adjournments not to discuss
their evidence because we want their independent
recollection. A witness hearing of, reading or
viewing a media interview of a party with
standi ng concerning his or her testinmny before
it is finished could be influenced indirectly by
t hat party. Thank you.

BY MR. HODSON:
Thank you, M. Comm ssioner. Dr. Emson, we talked
before | unch about antigens and secretor status.
At the time of David MIlgaard's trial in 1969,
1970, do you recall whether you were aware of
whet her David M | gaard, of his blood type or
whet her he had tested as a secretor or a
non-secretor?
|*ve never been informed of this in any official
way . |*ve had hearsay and |'ve seen press
accounts, but |'ve never been informed or
consul ted about this.

And again back at the time of M. Mlgaard's trial
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in 1970 or the prelim do you recall having any

di scussions with any police officers or the
prosecutor about David M| gaard's bl ood type or
secretor status?

No.

The next docunent is 001256 and just sonme
guestions. Are you famliar with a fellow by the
name of Dr. Peter Markesteyn.

Oh, yes, I've known himfor a long tinme. He was a
professor at the University of Alberta and then he
was chi ef medical exam ner for the Province of

Mani t oba. He's in retirement, but |ike myself he
does consultation work and he's been involved in
investigation of nultiple deaths in Bosnia.

| see. So -- and I"'mreferring to a letter from
him June 4, 1990. At that time Dr. Markesteyn
woul d have been practicing in the same area of
medi ci ne as you to your know edge?

He's recorded here, it's on the letterhead of the
chief medical exam ner of Manitoba.

Yes. And just a couple of items in this letter.

|f you could go to page 001259, please, and this
is 1990, and just call out that paragraph. Dr .

Mar kest eyn says -- actually, maybe just go back up

to the paragraph before. Actually, go back to the
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full page, please. | think just -- if you can
call out that, |I'm sorry, and he's talking about

bl ood from the accused, and the first paragraph

says:
"The other source of blood, fromthe
accused's genitals, could be the result of
injury or inflammation of the genito-urinary
tract. However, no evidence was produced to
indicate that M. Ml gaard at the time of
the assault had any injury or inflanmation
to his internal our external genitalia or
urinary tract."

And if | pause there, sir, you don't recal

| ooki ng at anything of that nature back in 1969
or 1970 with respect to David M| gaard?

Any specinmen from M. Ml gaard?

Yes.
No. It's not that | don't recollect, | never did.
Ri ght, thank you. It then goes on to say:

"l have addressed this matter with some
detail in that it is nmy inpression, for what
it is worth, that some inference could well
have been drawn that the blood and semen

m xture in the vagina and the so-called

bl ood and semen m xture retrieved from a
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snowbank several days | ater were somehow

i nked together.™
And nmy question is do you have any explanation as
to how they may be |inked together as Dr.
Mar kest eyn suggests?
| was never informed. | was presented with the
snowbank material as a separate speci men and
reported on it verbally, but never | think in
writing, and the assunmption was that it was in
some way |inked with the assault, but | was never
told how.
And did you do any tests, any further tests other
t han identifying the spermatozoa?
No.
It then goes on and says:

"I n any event, there was insufficient blood

there to be typed."”
And | think you told me earlier this norning that
there was in fact sufficient blood in the vagi nal
contents to be typed; is that correct?
Well, Dr. Markesteyn does not make it clear what
“"there" means in that |ast sentence because he's
di scussing two speci mens. Is he referring to both
or one of them

Very fair point, Doctor, so let nme restate two
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guestions to you. Firstly, the vaginal contents,

| think you told nme this nmorning that there was
sufficient blood to be typed?

There m ght have been. The techniques in those
days were not as subtle as they are now. There

m ght have been. | don't know.

Now secondly, and you raise a fair point, the

bl ood and semen m xture retrieved fromthe
snowbank several days | ater, was there bl ood,
sufficient blood in that sample to your know edge
to be typed?

| have no recollection of there being any blood at
all . | merely reported on the presence of

spermat ozoa. | can't remember whether we | ooked
for blood and | can't remenber whether we reported
it.

s | ooking for blood, is that something that a |ab
woul d do or is that sonmething that you would do?
It's something that you could have done under the
m croscope. \When you are |ooking for spermatozoa,
human red cells in spermatozoa are in the sane
range of size and if you could have seen one, you
could have seen the other.

If you can just scroll down, please, and maybe

have the next page at the bottom top and bottom
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here, please, and Dr. Markesteyn says, and |"']|

just read that:
"I disagree with Dr. Emson's testinmony that
sheddi ng blood in semen is a quite "conmnon
occurrence" as the result of inflammtion to
penis, urethra, prostate and/or bl adder. I
di sagree with Dr. Emson's thought expressed
at that time that it was "accepted nmedi cal
knowl edge that small anmounts of bl ood
commonly find their way into semnal fluid
of mal es of any age beyond puberty.” | have
been informed that the forensic | aboratory
in Wnni peg has never seen such a case.
Ot her investigators also have failed to
confirmthis inmpression of Dr. Emson's."

If | stop there, | think you told me this morning

that -- or let me ask you this. Wuld you agree

with Dr. Markesteyn's comments there?

He's right and | was wrong.

Just down at the bottom of this page, please,

under knife wounds, and Dr. Markesteyn says:
"It is unlikely that all the knife wounds
woul d be the name five-eighths of an inch in
wi dt h. | am sure that the estimted depth

of penetration of the knife blade took into

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




02:10

02:11

02:11

02:11

02:11

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Hodson
Vol 9 - Wednesday, January 26th, 2005

Page 1270

account the thickness of the coat (not
stated) as to the possible length of the
kni fe bl ade. In passing, | find it
difficult to explain why the knife blade was
broken in view of the fact that no bones
were struck."”
| have two questions. First, Dr. Markesteyn says
that the estimted depth of penetration of the
kni fe blade took into account the thickness of
the coat, and | believe you told me this norning,
sir, that you in fact did take the thickness of
the coat into account in measuring the depth?
Yes, | did, and there was also the fact, you
remember, that there were fibres at the bottom of
t he wound indicating that the knife blade had
passed through a garnment.
Thank you. And the |ast sentence:
"I find it difficult to explain why the
kni fe bl ade was broken in view of the fact
no bones were struck."
The first question, do you recall in your autopsy
whet her any bones were struck by the knife?
It's not recorded in the autopsy report and |
don't recollect any being struck, and may | make

anot her comment, please?
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Yes, yes, you may.

It is unlikely that all the knife wounds would be
of the same five-eighths of an inch in w dth.

Now, we have the photographs which show in fact
that all of the stab wounds were of the same size
very closely, so if Dr. Markesteyn's has seen
this, then it is not unlikely it is in the
material, it is in the evidence.

Yes.

And the second thing is that if you have a
relatively short knife and at each blow it is
thrust in to its full length, then the knife
wounds woul d be the sanme size.

And so is what you are saying, Dr. Emson, that all
t he knife wounds were the sane five-eighths of an
inch in width, the stab wounds?

Yes, we measured them they were, and it's in the
pi ctures, and Dr. Markesteyn is wrong in this
contention.

Now just down to the fact that Dr. Markesteyn says
it's difficult to explain why the knife blade was
broken in view of the fact no bones were struck.
Do you have the same difficulty explaining it as
he does or --

Well, | don't recollect that | was presented with
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a broken knife. | think the picture |I've been
shown here is of an intact knife.
And | believe, sir, your evidence this morning is
t hat when you did the autopsy you were not
provided with a knife bl ade?
Not at that time, no. The knife was brought to ne
| ater. | can't remember how much | ater.
And do you recall whether you were either provided
with the blade or advised by the police that the
bl ade and handl e were found separately?
| can't remember.
To page 001261, just call out that paragraph,
pl ease, Dr. Markesteyn states:
"Human semen does not freeze into a
yell owi sh stain at m nus 40 degrees
Fahr enhei t. In fact, it is white and
difficult to spot in snow other than through
speci al techniques such as ultraviolet |ight
exposure, etc. One of the two yell ow sh
| unps was found to contain senen; the other
one, although it | ooked the same, did not
contain semen or any other human material in
that it did not contain, we are informed,
bl ood, sweat, tears or saliva. Dr. Emson

exam ned the material prior to having it
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sent to the crime |aboratory in Regina. He
has informed me that he was sure it was
semen, but, that he could not say from what
species it originated. The Serol ogy Section
determned it to be not only senmen but of
human ori gin. In order to reach a firm
scientific conclusion whether the senmen
retrieved fromthe snowbank four days after
t he assault was indeed human one needs to
review the methodol ogy used by the
serol ogist at that time and thus one needs
to review the notes that were made at that
time."

Now, do you agree with Dr. Markesteyn's comments

there or do you have any --

Well, to take themin order, | have no experience

with freezing human semen so | can't comment on

his first statenment.

The second one, "did not
contain, we are informed, blood, sweat, tears, or
saliva ," | presunme, there, that this was a
chem cal reaction and probably investigation by
what is termed anti human gl obulin, which is a
react -- will react with any human protein and,

t hus, show whether virtually any material is of
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1 human origin or not.
2 "Prior to having it sent to the
3 crime |aboratory;" | did not have it sent to the
4 crime | aboratory, this was a decision of sonebody
0215 5 el se. | examned it and gave it back to M.
6 Penkala, and I, | just want it clear that that was
7 not my decision or my authority.
8 | could not say from what
9 species it originated; yes.
0215 10 | don't know what methods were
11 used by the Serology Section, this is presumably
12 on record, and | would suspect that this, again,
13 was the application of the anti human gl obuli n,
14 which was a well -devel oped technique at this time
0216 15 in blood banking.
16 Q Now when they talk here about the Serol ogy Section
17 | think you said earlier this norning that |ab
18 testing at this time would have been done by the
19 RCMP; is that your understandi ng?
0216 20 A | have -- | can't remember for sure, but the
21 probability, I mean in nmy mnd -- and this can
22 easily be established -- this says it was done in
23 Regi na, and this would be the RCMP | ab at the
24 Regi na RCMP Depot .
0216 25 Q Yes.
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And where they send what speci nens has changed

several tinmes since then.

No. In fairness, sir, there are docunents, and we

wi Il be hearing from menbers of the RCMP | ab.

Yes.

From your perspective am | correct, sir, that what

you did with the frozen lunmps were examne it for

spermat ozoa and then give it back to M. Penkal a?

That's all 1 did.

And you did not check whether it was human or not?

Thi s woul d not have been easy in ny | aboratory at

the time, we were not set up for this type of

t est.

And you were not asked to, nor did you do that?

No.

I f you can then go to page 001263 and call out

t hat paragraph, please, Dr. Markesteyn states:
"If, to everyone's satisfaction, it was
established that the origin of the yellow sh
patch was unadul terated, uncontam nated
human semen, then the presence of the
A-antigen in this specimen clearly, froma

serol ogi cal point of view, could not be

M. Mlgaard s."

"' m wondering if you have any comment or whet her

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Dr. Harry Emson
by Mr. Hodson
Vol 9 - Wednesday, January 26th, 2005

Page 1276
1 you agree with that?
2 A Well, | don't know whether M. Ml gaard's secretor
3 status was established or not, |'ve never been
4 informed of this.
0218 5 Q If M. Ml gaard was not a secretor would, then,
6 you agree with Dr. Markesteyn's statement?
7 A Yes.
8 Q And if M. Ml gaard was a secretor?
9 A It could have been.
0218 10 Q If M. Ml gaard was a secretor would you agree
11 with M. -- Dr. Markesteyn's statenment?
12 A No, because if M. Ml gaard was a secretor, this
13 could have been his speci men.
14 Q Okay.
0218 15 A It could have been a specinmen from any other A
16 secretor too.
17 Q Okay. Next, if you could go to 002483, and this
18 is a meno to file from Eugene W Illiams, June 12th,
19 1990. Do you recall talking at all to Eugene
0218 20 WIlliams? He's with the Crim nal Prosecution
21 Section of the Federal Departnment of Justice at
22 the tinme.
23 A No.
24 Q If I could refer you to page 002485, and agai n,
0219 25 this is M. WIlliam' mem, Dr. Enmson, so | just
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wanted to ask you, he says here:
"The often quoted paragraph in Dr. James
Ferris report:
On the basis of the evidence that | have
exam ned, | have no reasonabl e doubt
t hat serol ogi cal evidence presented at
the trial failed to |link David M| gaard
with the offence and that in fact, could
reasonably be considered to exclude him
from being the perpetrator of the
mur der .. ."

And then he goes on to say:
" i's perhaps best summed up by Dr. H.E.
Emson during a recent interview. The latter
not ed:

Dr. Ferris provided a re-interpretation
on the evidence on what we now know to
be a fallacy."

Do you recall having that discussion?

No, not at all.

Are you able to shed any light as to what that

comment means that was attributed to you?

| could only presume that there was sonme dispute

or variance over M. Ml gaard's secretor status.

Perhaps if | could just carry on to the next
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par agraph, | should have read that to you, and
this is M. WIIlianms says:
"Very little, if any weight can be given to
a conclusion that blindly ignored the
obvi ous contam nation of the sanples that
were collected. The conclusion is also
wrong because an essential fact upon which
it is based, nanmely, David M| gaard's status
as a non-secretor, has not been
established.”
Is that -- are you able to tell nme, sir, is that
what you are referring to?
| don't know what he means, that "obvious
contam nation of the sanples.™
" m sorry, Dr. Enmson, | want to go back to the
comment - -
Sorry.
-- that's attributed to you and whet her you are
able to explain to me what you were referring to?
Now | appreciate someone el se recorded this
comment .
' m sorry, we're back here to secretor and
non-secretor, and I do -- | cannot remember what
my statement quoted here was based upon.

Okay. That's fine.
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| don't have a written record of this and | can't
rememoer .
Ckay. Next, | would like to call up a document
040497, and this is a report dated October, 1991
by Neil Boyd, a Professor At the School of
Crim nol ogy and Kim Rossno, a Ph.D. candi date, and
| would |ike to draw your attention to page 040513
and just call up the |last part there, please. And
"1l just read this to you, Dr. Enson, and then |
have a question for you. In this report the
aut hors state:
"At trial, the theory of the Crown was that
there was blood in the sanple - blood from
David M|l gaard. This theory was bol stered
by Dr. Emson's clainms that blood within
ej acul ate would be "a quite comon
occurrence". Dr. Emson now i ndicates that
he would have to vary that testinmony from
what he said at trial. He now knows t hat
such shedding of blood into the urethra is
not a common event."
And then footnote 29 refers to:
"Personal communication, Dr. Emson,
Saskat oon, Septenber, 1991."

Do you recall having a discussion with either
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Nei |l Boyd or Kim Rossnmo in 19917
No .
| s what they have reported you saying here

accurate?

Oh yes, this is what | have said before at this

hearing, that my initial statement was wrong

Yeah. And so it's possible that they did talk to

you and you don't recall?

If he says he talked to me, he presumably did,

| don't remenber it.

And what he reports you having said, you say
what you woul d have said?

Yes.

Thank you. Next document 045652. And this
refers, Dr. Emson, to some work the RCMP did

1993 in an investigation, and I'll show you

but

i's

n

specifically some comments, but do you remember

talking to RCMP officers in 1993 about this

matter?

No.

Just call out this question 1 and I'll just read a
portion of it here. | don't have the name of the
officer at the bottom | can't read it, but it

says question 1:

"Q Wiy was what Dr. Enmson obtained and
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exam ned not turned over to the police?

A To answer this question | contacted

Dr. Emson by tel ephone this norning

and discussed this issue with him
response to nmy question Dr. Enson
advi sed that he does not know why
fluid that was aspirated fromthe
vagi na or the potential for any

further fluid to have been aspirat

I n

t he

ed

from the vagi na was not obtained and

in turn turned over to the police.

coul d have been a case where the

It

police simply did not directly ask for

or take possession of this particular

item that was subject to his findi

ngs.

This was not a case where Dr. Enson

of

did

specifically recalled off the top
his head whet her or not he did or
not turn over such an exhibit. Dr .

Emson pointed out that it is his
practice to record in the autopsy
report what exhibits he turns over

the police and as can be noted in

to

hi s

report, it is not referred to as being

an exhi bit handed over to the pol
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Now t hat's what an RCMP officer wrote about a
conversation with you, Dr. Enmson, and ny question
is would that be accurate as to what you were
t hinking at that time, or your thinking today?
Yes. And it is nmy practice always, was then and
is now, to record what specimens were turned over
to the police so that, if this material had been
turned over, it would have been recorded.
And if you could turn to the next page, please,
045653, and there is a question and answer here
that | just wish to read, Dr. Emson, then have a
gquesti on. And this relates to information the
RCMP obtained from their Biology Section, and the
guestion is:
"Q Had the fluid that was aspirated from

t he vagi na been taken as a exhibit,

woul d our lab ..., ,"
and, again, this is the RCMP | ab:

" have been able to examne it and
been able to draw any further
concl usi ons beyond that which Dr. Enmson
had al ready made in his exam nation?
ie: determned a blood grouping that

could point towards her assailant."”

And the answer is recorded as:
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"A As a result of a conversation with Jean
Roney of our Biology Section this
morning, | |earned that a potenti al
exam nation could have been done,
however, such an analysis would not
necessarily have produced concl usive
results. Apparently where one is
| ooking at a stain or fluid that
invol ves both semen and in this case
fluid fromthe deceased, the results
could be such that the deceased's own
bodily fluid could be so overpowering
that it would mask a possible grouping
of the human semen. In that case a
groupi ng other than that of the
assailant's may be determ ned. | n ot her
words, one could end up identifying
MIller's own blood grouping. The |ab
woul d not be able to conclusively say
that the Group O results are from M Il er
even though it would be a reasonable
assunption under the circunstances.”

And my question, Dr. Enmson, is that consistent
with what you told me this nmorning about, | can't

recall the words you used, but concerns about
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what type of blood grouping you could have done
with the vaginal aspiration had you saved it?

What | said earlier today, | think, was
approximately the same; that if the tests had been
done the results would probably have been so
confusing as to be inconclusive.

But | would also say now, today,
| know better; that it is better to do a test and
then explain why its results are inconclusive than
it is not to do one because its results would be
inconcl usive. It is always better, as a matter of
def ensi ve pat hol ogy, to do the test.

Ri ght . Next, if you could turn to page 045659 of
this docunent, and these are notes that an RCMP
of ficer took purportedly of a conversation with
you, Dr. Enmson, and | think you told me you don't
recall any such conversation but | want to read a
coupl e parts here and ask you whether this is --
whet her you agree with the statement that's
attributed to you. And it says:

"- Had Gail MIller had intercourse before

m dni ght the sperm woul d not have been

present. (This refers to consenti al

i ntercourse)

- had Gail MIler had consential intercourse
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after m dnight the sperm would be present.
(Non-motile spermatozoa found as a result of
t he autopsy could be from her assailant)"”
Do you agree with that statenment?
| think, now, | would stretch time nore. I f she
had had intercourse before mdnight, this would
still have been within a 12-hour tinme frame to her
time of death, and survival of spermatozoa, as |
have said, is variable and not easy to predict,
but I think this is a little bit too tight in
timng; that sperm from an act of intercourse
bef ore m dni ght m ght have survived until her
deat h.
Okay. Now this was recorded in 1993, Dr. Emson?
Yes.
So is it possible that that's what you would have
t hought and told them at the time?
It's possible, yes. | keep on | earning.
Okay. Next, if | could call up docunment 105103,
pl ease. And this is a letter May 31, 1994 to the
Chi ef of Police, M. Maguire, it -- that's your
signature at the bottom is it, right there?
Yes.
And "Il just call that portion out. And it's:

re; Regina vs Ml gaard (nurder) and
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1 M. Fisher",
2 it says:
3 "You will remenber the case in which M.
4 M | gaard was convicted of the murder of Gail
0229 5 MIller and its subsequent evol ution. | am
6 t he pat hol ogi st who performed the autopsy on
7 Mss MIller. The case was later linked with
8 M. Fisher, and it was suggested that he and
9 not M. Mlgaard commtted the nmurder.
0230 10 M. Fisher has just been released from
11 prison having served his sentence for
12 anot her rape and attenpted nurder. From his
13 history it seems |likely that he will rape
14 again and possibly commt nurder, and you
0230 15 have commented publicly on this issue.
16 | write to ask that, if you become aware
17 of another murder which M. Fisher is known
18 or suspected to have commtted, in this or
19 anot her jurisdiction, | may be informed. I
0230 20 shoul d be nmost interested to conpare ny
21 records of Mss MIller's autopsy with those
22 of any murder which M. Fisher is suspected
23 or alleged to have comm tted. Mss Mller's
24 mutilation was unusual and | have only seen
0230 25 simlar injuries in one or two other
Meyer CompuCourt Reporting
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hom cides with a sexual elenent. Conpari son
with any future hom cide in which M. Fisher
is suspected to be involved, m ght throw
interesting |light on whether or not he m ght
have been M ss MIller's assailant.”

Now | take it you would have written that to the

chief of police?

| think that -- who was this addressed to?

Yeah, M. Maguire.

Yes.

Yeah. Do you recall if you ever received anything

back from t hent?

No, | didn't, and ny idea in this circunstance was

what is termed, | think, nodus operandi or MO.,

t he general picture of an assault, and assail ants

do tend to repeat thensel ves.

The mutilating injuries, as
opposed to the stab wounds on Mss MIller, | have
only seen perhaps two or three times, other tines,
in my working life, and in those cases there was
al ways a sexual elenent, and | wanted to know i f
any other case that was |linked to M. Fisher,
potentially, had simlar injuries, because this
woul d have been a very interesting discovery of a

repetition of the same pattern. | never, in fact,
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1 did get such information.
2 Q | see. And when you talk "M ss Mller's
3 mutilation,"” is that -- are you referring to those
4 | acerations on her neck?
232 5 A |'mreferring to the slash wounds across the neck.
6 Q And when you say "... | have only seen sim|l ar
7 injuries in one or two other homcides with a
8 sexual element.", what were you referring to
9 t here?
0232 10 A The sanme type of injury, the same type of injury,
11 which is not apparently designed to kill but to
12 mutil ate.
13 COMM SSI ONER MacCALLUM  What was the date
14 of that letter, M. Hodson?
0232 15 MR. HODSON: " m sorry, the date of that
16 letter is May 31, 1994.
17 BY MR. HODSON:
18 Q If you could then go to docunent 068604, pl ease,
19 and this is a letter July 19th, '97 from | believe
0232 20 it's Constable Little, but I'm guessing at the
21 signature, but it's -- it relates to an interview
22 with you at your honme on July 19th, 1997. And I
23 believe, if ny dates are correct, that would be
24 within a few days after the DNA evidence was
0233 25 rel eased from Engl and regarding the Gail Ml er
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sample. And it says here, and | just want to ask
you about coments that are attributed to you,
sir, it says:
"- Dr. Emson went on to make some ot her
comments regarding this matter:
- since the Gail MIler hom cide he has done
either one or two other hom cide autopsies
where there were what he describes as
simlar cuts to the victins. He is
referring to the superficial slashing cuts
whi ch he states are meant nmore to disfigure
than to kill. He couldn't remenmber which
cases these were other than one was a
homosexual hom ci de. He felt that these
were simlar in style rather than the work
of the same person, and were of interest
because of that."
If | could pause there, and | think that's what
you just told me, is that right?
Yes. These injuries, it seemed to indicate a
particul ar type of psychol ogical pattern. Now | ' m
not a psychiatrist, and this isn't ny specialty,
but they are -- appear to be inflicted with a
desire to disfigure, to demean, to denigrate the

victim rather than to kill.
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Now on to the next paragraph -- now |let me pause
t here. Dr. Emson, would you have had that sane
opi nion back in 1969-19707
No, | don't think so, because |I think -- 1 don't
think I had ever seen a simlar case, and | have
only seen two or three in a practicing lifetime,
but they stick in one's mnd as a pattern in
sexual assault. A sexual assault rape, we're
told, is not a crime of sexual desire but a crime
of hatred.
The next comment attributed to you is:
"- Dr. Emson also states he has always felt
that the body was dunped in the | ane after
t he murder. He says he never visited the
scene, but has seen the photographs. Hi s
belief is based on the outside tenperature
at the time and he was not concerned by the
| ack of blood at the scene. He went on to
say that he was told there was no evidence
to support the his theory."
Do you recall making comments |like that to the
officer?
No, but | may well have done, and | would vary it
now, to "always felt" to "always suspected the

possibility". "Felt" is very strong, "suspected
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1 the possibility" has always been ny m nd.
2 Q And this |last comment here that says:
3 "He went on to say that he was told there
4 was no evidence to support ... his theory."
5 Or:
6 "... the theory."
7 Do you recall anybody telling you that, that
8 t here was no evidence to support that, or --
9 A | must have discussed this, | think, with the
0236 10 police representatives, and they knew nore than |
11 did, they had been to the scene, | hadn't; they
12 got all the other evidence, | didn't; and it may
13 have been, again, that nmy suspicions were
14 unf ounded.
0236 15 Q Okay. Next, Dr. Emson -- and we're nearing the
16 end here -- you testified at Larry Fisher's
17 prelim nary hearing and trial; correct?
18 A Yes, | did.
19 Q | will just call up, for the record, the
0236 20 transcript of the prelim 315606, and there's only
21 one section | want to refer you to. Do you
22 recall, Dr. Emson, being asked, | think by
23 M. Beresh in cross-exam nation, about whether or
24 not you saw a bite mark on Gail M Il er when you
0237 25 did the autopsy?
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No, | don't recall being asked, but if it is in
the transcript | was.
Okay. Maybe 1'I1 just refer you to 315646, and if

you could just call out 193, it says:
"Q Fair enough.”
And this is M. Beresh:

"Q ... | take it, sir, that you had been
exposed to individuals who had suffered
bite wounds in the past, prior to '69?

A A very -- | can't remember. Certainly
not a significant number, because bite
mar k anal ysis was certainly not well
devel oped by 1969."

and the next page, please, and then:

"Q But clearly when you exam ned the body
you found no evidence of any bite mark
on her body?

A No. We exam ned the body carefully,
because this was -- in addition to
being, | hope, a conpetent
pat hol ogi st, this was obviously a
hom ci de and was going to -- likely to
finish up in court. And under such
circumstances one is particularly

careful. | found no evidence of

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




02:38

02:38

02:38

02:39

02:39

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Hodson
Vol 9 - Wednesday, January 26th, 2005

O » O »P

Page 1293

significant other injury except a
nunber of bruises and grazes which are
recorded in the report.

Q Ri ght. And none of those were
suggestive to you, in your expertise, of

being bite marks or --

A No
Q -- having been caused by teeth?
A No. "

Do you recall that exchange, Dr. Emson?

No, but if it's there, --

Okay.

-- it probably would have occurred.

And |1'm going to show you a couple of photographs,
and | think it was either at the prelimor trial,
| believe it was M. Beresh may have put these to
you and asked whether you could identify them as
bite marks. The first is photograph 066731,

pl ease, and if you could just zoomin on that
area, please. And this was exhibit 14 at trial.
Do you see that round mark? Do you recall | ooking
at a photograph and bei ng asked whet her that

| ooked like a bite mark?

No, | don't recall it, but it's certainly a valid

gquesti on.
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Q Perhaps | will show you another photograph that
may show it, 073514 please, and if you could zoom
in on that photo, please, and in that area.
That's not going to work. If we could go back,
we'll try another photo, 066732. And you wi |
see, do you see that mark there, if we could just
-- yeah, that's fine, you will have to back out,
that's too cl ose.
| think it's better in the |arger photo.

Q That's fine, if it's like that, how s that?

A To me it's not so clear, | -- it may be ny own
eyesight, | prefer the full-length photo. The
demark is there. W're talking -- can | point to
this thing?

Yes, you may.

A We're tal king about this mark here, in this
region, aren't we?

Q Yes. This mark right here.

A Yes.

Q Yes.

A It's certainly sem -circular, and there are

vagaries here, sometimes the oddity is that you
don't see a lesion on exam nation but some fl uke
of the filmwll, or the type of film wll bring

it up in |later photographs, | think we're al
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famliar with this, and that m ght not have been
apparent -- as apparent at the initial exam nation
as it was when the photograph was taken.

If you like, Dr. Enmson, | actually have the
original trial exhibit photograph, if -- would you
rather | ook at a --

No, it's -- the point is that the photographs, the
emul sion on the photograph may be sensitive to
somet hing that your eye isn't as sensitive to --
Yeah.

-- and, indeed, if you take different photographs
with different films you may get totally different
results.

That is certainly a suggestive
mark now, it is a semcircular mark, it is
approximately the size of the human jaw. But in
1969, | had certainly seen very few or no bite
mar ks before, and we did not at that time have a
Col | ege of Dentistry or anybody doing forensic
dentistry in the province, that | can recollect.
Do you recall, in 1969 or 1970, any discussion
wi th anybody about whether or not there was a bite
mark on Gail M ller?

No, | don't.

COMM SSI ONER Mac CALLUM M. Hodson, |
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1 would Iike to see that photograph, if you could

2 hand it up, please. Thanks. You say this was an

3 exhibit at the trial?

4 MR. HODSON: Yes.
0242 5 COWM SSI ONER MacCALLUM At the Ml gaard

6 trial ?

7 MR. HODSON: Yes, and the nunber --

8 actually, if you look on the front page of the

9 bookl et, it has the exhibit number, and then
0242 10 nunber 15 is the photograph number.

11 COMM SSI ONER MacCALLUM  So that what | am

12 | ooking at now is a black and white photograph of

13 what has been marked in this inquiry as nunber

14 066732, and it was marked in the Ml gaard tri al
0243 15 as Exhibit 15, and would you hand that, Madam

16 Clerk, to Dr. Enson.

17 MR. HODSON: If you like, Dr. Emson, |

18 actually have, there may be one other -- while

19 you are | ooking at that, Dr. Emson, if you could
0243 20 call up 077880, please, and this is a, it m ght

21 be the same -- it m ght be a col our photograph of

22 the sane.

23 COWM SSI ONER MacCALLUM 077 what? Oh,

24 880.

25 BY MR. HODSON:
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1 Q Yeah, no, I'msorry, that's the same photo. ' m
2 just seeing if there mght be a better -- okay.
3 If you can go back to the previous photograph,
4 pl ease.
0244 5 Dr. Emson, does exam ning the
6 original exhibit photograph assist you in any way?
7 A No. The mark is there, it's a semcircular mark,
8 it's conpatible with the size of a human jaw.
9 This is the first time to ny know edge we' ve
0244 10 commented on it specifically in regard and | can
11 only say now what | think | would al ways have
12 said, it's suspicious, but it's not conclusive.
13 Q Next if you could call up document 313838 and j ust
14 confirmthat this is the transcript of your
02:44 15 exam nation at Larry Fisher's trial. You recall
16 being a witness at that trial?
17 A | do, and | would point out that my nanme is
18 wrongly spelled in this.
19 Q Woul d that be the Ednond?
0245 20 A Yes. It's U-N-D.
21 Q That was the only question | had for you on that
22 transcript, sir. A couple of final questions. | f
23 you were doing Gail MIller's autopsy today,
24 Dr. Emson, what if anything would you do
0245 25 different?
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Well, first of all, we would have had -- we would
have, if we did it tomorrow, a great deal nore
speci alized police assistance. W would have
peopl e who specialized as major crime
investigators, there is a unit in the Saskatoon
City Police, we would have had specialized
identification officers and we would have had a
great deal nmore accumul ated expertise over the
intervening, what is it, 35 years?

Yes.

The whol e science of crime investigation has

devel oped exponentially in that period as has nost
ot her science. W' ve had a |ot nmore experience
and we've learned a lot nmore from other people's
experience and we've got a | ot nobre equi pnent.

The second thing is in terms of the sexual
assault, the police would deploy a special sexual
assault kit which has a protocol and a requirenment
or request for various specimens so that we're not
left to our own initiative on this. W have a
great deal of again accunul ated experience over
what to obtain and of course a tremendous range of
techni ques over what can be done, and then nore

i mportant than anything el se, we have DNA evi dence

whi ch we can use specifically to identify a given
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1 i ndi vidual out of | think the world popul ati on,
2 the individuality is as specific as that apart
3 fromidentical tw ns.
4 If I were doing it, 1've got 35
0247 5 years nmore experience and the experience of the
6 police, the conbi ned experience of the police
7 officers would be a great deal greater, but
8 basically speaking, these same procedures woul d
9 have been foll owed. \When people produce an
0247 10 aut opsy report 35 years old, one is a little
11 wor ri ed. l'"'m not in the | east ashamed of this
12 one. | think it was a conpetent autopsy at the
13 time and place and | think we can pick m nor holes
14 in and around it now, but basically speaking, the
0248 15 ri ght things were done, and what | would do
16 tomorrow would be essentially the same, but with
17 the 35 years' increase of experience and
18 technol ogy that we have since then.
19 MR. HODSON: Thank you very nuch,
0248 20 Dr. Emson. Those are all nmy questions. Counsel
21 for other parties will have some and | think they
22 will introduce thenselves and who they represent
23 when they conme forward.
24 BY MR. LOCKYER:
0248 25 Q Good afternoon, Dr. Emson. | ' m here representing
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Ms. MIlgaard and | want to begin by just spending
alittle nore time on the sanple that you took
from M. MIller's vagina which you then destroyed,
or discarded I think is a word that has been used.
First of all, do |I understand that it was |ikely
di scarded on the day of the autopsy?

Yes.

And you've told us that, | think you said at the
prelimnary hearing, and it has been read to you,
back in 1969 that you seized about two cubic
centimetres of material; is that right?

| don't recollect the volume being recorded, but

t hat woul d be about right.

And am | right, sir, | go back pre DNA days just
as you do, that -- in the profession that is --

t hat back prior to DNA in sexual assault-type
cases, forensic scientists regularly exam ned
semen seized from scenes to see whether they could
identify the perpetrator as a secretor or a

non- secretor or even give, if the perpetrator was
a secretor, give a blood type within the ABO
system of the assailant; is that right?

| didn't do it, but if it was regularly done in
the forensic | aboratories at that time | don't

know.
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Q Because the irony in this case, sir, is that you
havi ng destroyed or di scarded what you seized,
just a few days | ater we have the RCMP |ab in the
person of a M. Paynter |ooking without really any
success at all, some m nor success perhaps on the
panties, for semen on Gail MIller's clothing, so
he's trying to replicate what you have discarded
just a matter of days before. Did you know that?

A ' m sorry, is that a question?

Q Yes, it is. Did you know that?

A No.

Q Whereas if what you had discarded had been kept,
he would have been off to a very good start
wi t hout even having to go to the clothing in the
first place; right?
He woul d have had nore sanmple tests, certainly.

Q And if we take the now known facts of this case,
sir, which is that the deceased Gail MI|ler was a
type O and her killer, Larry Fisher, was an A
secretor, under those circunstances what you
di scarded, it could have been really quite useful
even back in those days in identifying the
perpetrator, the results?
Yes.

Q Ri ght ?
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Yes.

And obviously by the tinme we get into the late
'80s, perhaps '88, '89, '90, sonewhere around
there when DNA starts becom ng avail abl e, DNA
typi ng becomes avail able to forensic |abs,

obvi ously that sample that you discarded may well
have produced a result back in those years, the

| ate ' 80s, certainly at the very latest the early
"90s; is that right?

Yes, if it had been stored so |ong.

So was it a regular practice back then to destroy
sanmpl es of that nature in a sexual assault case

wi t hout even trying to type themin the first

pl ace?

Well, | don't know because | saw very few
hom ci des where sexual assault was involved. They
were and are a considerable rarity. | can only go
back and presume, this is an assunption, that at
the time of the autopsy we discussed whether there
was a further use for this specimen and we were
not aware or we did not realize that there was a
further use for it.

One of the things that has come out of previous
inquiries of this nature, sir, is retention

policies, so, for exanmple, at the Morin Inquiry,
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1 which you are certainly famliar with -- you've

2 heard of anyway; right?

3 A Yes.

4 Q The recommendati on that was nmade by the
025 5 Comm ssioner there, it's reconmendati on 29 of the

6 Morin Inquiry under the heading post-conviction

7 retention of original evidence, the Comm ssioner

8 recommended the follow ng, and | quote:

9 "That the m nisters of the attorney general
0253 10 and solicitor general, in consultation with

11 t he defence bar and other stakeholders in

12 the adm nistration of crimmnal justice,

13 shoul d establish protocols for the

14 post-conviction retention of original
0253 15 evidence in crim nal cases."”

16 You understand the recomendati on?

17 A Yes.

18 Q Whi ch has, incidentally, since been followed

19 t hrough on by the solicitor general's office, or
0254 20 by the mnistry in Ontario. Presumably you

21 woul d -- perhaps | should just ask you. Would you

22 feel such a recommendati on would be a good idea in

23 this province as well, sir?

24 A | would go rather further than that, that | have
0254 25 | earned over the years that it is always better to

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




02:54

02:55

02:55

02:55

02:55

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Lockyer
Vol 9 - Wednesday, January 26th, 2005

Page 1304

retain everything if you can because more and nore
we do not know what techniques will be avail able
in the future. We cannot predict in ' 05 what
techni ques are going to be available in '15 and
for this reason, as | say, over the years of
experience, really formed the opinion it is better
to retain al nmost everything, everything you can
even if you don't know what you are retaining it
for.
Comm ssi oner Cory at the Sophonow I nquiry, sir,
was nore specific, he recomnmended, and | quote:
"That exhibits should be stored for at | east
20 years fromthe date of the |ast appeal or
expiry of the time to undertake that
appeal ."
Woul d you think that's a pretty good
recommendati on as well ?
If you are setting a time frame, yes. The problem
al ways arises in this sort of instance as to what
space you've got and where, but that's a matter
for adm nistration. In principle I think now you
shoul d al ways keep everyt hing.
And there's no such retention policy in this
province at the monent; is that right, sir, as far

as you know?
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" m not aware.

And you probably would be if there was one?

No, not necessarily. The police and the
department of justice can have policies of which |
am not aware.

Did you see your job back in 1969, sir, as in any
way being a reconstructionist-type job, where you
were to try as best you could, for the assistance
of the police, to reconstruct the crime?

No.

Okay. Wuld you see that as being one of the
roles of the pathol ogi st today?

It would be very difficult in my circunstances
where | may be dealing with homcides froma site
200 m |l es away. | am very rarely aware -- well,
never aware of all the significant circunstanti al
evi dence, and as | have said earlier in this
inquiry, my job is to put ny piece of the jigsaw
in and to make as sure as possible that it is
congruent with the neighbouring piece.

In this case, sir, you conducted the autopsy how
far from the scene of the nmurder?

' m not sure. | think it was within a mle.

And did you ever give consideration to going to

the scene, sir?
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| was never asked to.

Well, true, we all do things sometinmes that we
aren't asked to do, we sonmetimes act on our own
initiative. Did you consider that, sir?

No, | didn't. | don't think my acting on ny
initiative to intervene in a police investigation
woul d be, then or now, welcome.

So you don't think even today that it would be

hel pful or an idea for you to say to the police
what do you think of me attending the scene and
hel p you reconstruct this crime?

Under our present system of adm nistration | would
want that suggestion to come from them

|'"'m sorry, | didn't hear you.

Under our present system of adm nistration | would
want that suggestion to come from them

Why ?

Because our spheres of influence are defined. I
do not welcome a direction from anybody else as to
how | shall conduct an autopsy and equally another
participant in the investigation may not wel come
an intervention from ne.

Surely we're not dealing with individua
sensibilities here, sir. Wiy wouldn't you just

say to a police officer as a matter of course what
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do you think of the idea of me attending the scene
of the crinme?

It would have to be established as a normal
practice. | have a number of hom cides currently
in my files awaiting one form or another of |ega
procedure arising within two or three mles of the
hospital where | work. In none of these have |
been asked to go to the scene of the crime. It is
not | think within my scope as a pathol ogi st
wor ki ng under the Coroner's Act to suggest this.

It is a matter for the police or the other
investigating officers to decide that this m ght
be useful.

Let me ask you this. Do you think in some cases
it would be helpful, sir, for you as the

pat hol ogi st to attend the scene of the crime?

| don't know about the scene of the crime, but it
certainly would be helpful in some of the cases |

i nvestigate, but --

' m not sure what you mean by investigate. As a
pat hol ogi st you mean?

' m t hinking of other things which are not

crimnal |ike death from epilepsy which may result
in very peculiar positions and circunmstances which

are hard to expl ain. Someti mes one gets a good
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account, sometimes one doesn't, but as things
stand, no, | would not suggest this to the police.
If this suggestion is going to conme, it's going to
have to come from sonmeone el se.

You | ost the question, sir. Let me do it again.
Do you think in some cases, sir, that you've
conducted as a pathol ogist, some hom ci des on

whi ch you've worked as a pathol ogist, it would
have been hel pful for your work and potentially
for the case as a whole if you had gone to the
scene of the crime?

| can't think of any at the moment.

You don't think it would have been hel pful in this
case?

Not from the scene photographs |I've seen, no.

Do you think it would have been hel pful, sir, to
the investigation if you had conducted a nore
detail ed exam nation of the clothing and worked
out the significance of where there were tears or
rips in the clothing or cuts in the clothing and
where there weren't?

|*ve never heard any suggestion that this would
have raised nore pertinent evidence.

Well, were you -- did you ever becone aware, sir,

| don't know to what extent you ever got into this
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case in depth, but let me ask you this at a very
superficial level in this case, did it ever

become, did you ever come to know that in essence
t he police and prosecutorial theory of cul pability
on David Ml gaard's part depended on a concl usion
t hat the assault, rape and nmurder had all taken
place in the outside essentially right where she
was found dead?

| was aware of this.

You were?

| was aware that that was their concl usion.

Okay. Let me -- I'"'mnot sure if we're on the same
wavel ength here. Were you aware, sir, that that
had to be the conclusion if they were to pin
responsibility on David M| gaard?

No.

You didn't know that?

No.
Did you know that up until | just put it to you?
No. | was not and am not aware of all the

circumstances of the police investigation, of them
establishing in their belief that all the events

t ook place at the sane site.

In the open?

Yes.
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You never knew that until | just pointed it out to
you?
No.

Okay. MWhich raises a further point, sir, as to
did you ever feel in the '80s and the ' 90s when
this case is getting as much publicity as it is
and you know that David M| gaard is protesting his
i nnocence, both hinmself and through members of his
famly and others, did you ever feel that there
was an obligation on your part, sir, to reviewthe
case yourself to see whether you could assist in
determ ni ng whet her he had been wrongly convicted?
Alittle earlier in nmy evidence there was a letter
produced which | had witten to the then chief of
police asking that if Larry Fisher was ever

i nvol ved or suspected of being involved in a
simlar event, that | should be informed because |
would like to conmpare the nodis operandi in the
two, so to that extent | was sensitive.

That's two years after David had been set free by
t he Supreme Court of Canada. If we can go pre ' 92
when he was set free by the Supreme Court of
Canada, did you ever feel that you, as the

pat hol ogi st on the case, should pay an interest

and review the case yourself fromthe perspective
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as one of the, really the only independent expert
who had been involved in the case from the outset?
| don't know what | could have revi ewed. My
findings were pretty straightforward and did not
specifically point to anybody, and what nore |
coul d have done in the 1980s | do not know.

Well, throughout the 30 odd years, or 30 plus
years of the case, you always seenmed to have
expressed the sanme opinion, that you believed that
t he sexual assault most |ikely took place inside,
not outside; is that right?

Well, that was because of the sheer, to nmy m nd,

i mprobability of a sexual assault occurring
outside at m nus 40, but the information | had
then and have now is that all the circunmstanti al
evi dence pointed to all the events having occurred
at the same pl ace. | was not in possession, nor
am | in possession, of all that other
circumstantial evidence.

Well, the only circumstantial evidence of that,
sir, so to speak, was prem sed on the assunption
that David M| gaard had commtted the crime,
because it had to have happened that way for him
to have commtted the crime. Do you understand?

| can understand that, but it appears to nme to be
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reasoning in the wrong direction.

Well, that's true, and |I'm just thinking, sir, and
l'mreally not meaning to be critical of you here,
sir, understand that, it just seems to nme that if
you had got involved in this case when it was
becom ng as notorious as it was post conviction,
in the '80s and -- '70s, '80s and '90s, that

per haps you had a val uable contribution to make in
terms of your view that it seenms quite unlikely
that this crime took place in the open air.

| don't know how | could have been invol ved
further, and that opinion had already been
expressed to the investigators.

| "' m wondering if you feel, sir, that from a
system ¢ point of view, that in the future in a
case |like this soneone in your position should

per haps have a duty to get involved in review ng
the case and studying it, it mght be very hel pfu
to exposing m scarriages of justice in the future?
One of the possibilities in this is the

i nvol vement of another forensic pathologist and

i ndeed | have been involved since the M| gaard
case in another case of wrongful conviction where
the initially convicted man was subsequently, at a

| ater retrial, acquitted, so that to that extent |
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think one of the possibilities you suggest is the
bringing in of another forensic pathologist or

i ndeed the possibility of a panel of forensic

pat hol ogists sitting in review on such a case, but
what, | repeat, what nmore as an individual | can
or should have done in this case | do not know.
' m going to come to the case you just referred to
shortly and talk more about your panel idea, sir,
but do you think that perhaps in the pre ' 92
period, that it m ght have been hel pful if the
powers that be, who were trying to uphold David's
conviction, had consulted with you for sone

opi nions on the case, because they didn't, did

t hey?

No.

No.

And | was not asked to appear at the Supreme Court
ei ther.

Do you think it m ght have been a good idea if
they had, sir, if only so you could tell themthat
you al ways had problenms with the idea that this
crime was commtted in the open?

| would be very willing to be re-consulted on any
of my cases if there is a suspicion or a doubt as

to the validity of the conviction. | do not Iike

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




03:08

03:08

03:09

03:09

03:10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Lockyer
Vol 9 - Wednesday, January 26th, 2005

Page 1314

being involved in mscarriages of justice, but in
this case, as | say, examning my conduct, | do
not know what nore | could or should have done.

|f some authority had consulted nme, of course |
woul d have given them all the help | could.

Well, insofar as this case sort of ever got noving
in the direction of ultimtely exonerating David,
sir, it was through Dr. Ferris who really got

t hi ngs nmoving, so to speak, back in the '80s, a
man of your profession, and | can't help noticing
that, or pointing out that when you were asked
about Dr. Ferris some years l|later by the RCMP, you
referred to himas a grandstander. Do you
remenber that?

No. It would be a very inproper comment to make
on a fellow pathol ogist and indeed a nore i nproper
one to record.

M. Comm ssioner, it's at 034488 that that

appears. This is an interview of you, sir, on the
12t h of February or the 2nd of December, |'m not
sure which, of 1993. It's not an interview of
you, it's a report of an interview of you I think
is probably a better way of putting it, and you'll
see in the passage that |'ve just circled there

that the following is witten:
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"In a report to Hersh Wolch, he --"

Meaning Dr. Ferris -- sorry:
“"In Dr. Ferris' report to Hersh Wbl ch, he
refers to the pathol ogy evidence of
Dr. Emson. During the interview of
Dr. Emson on the 10th, a copy of Dr. Ferris'
report was shown to Dr. Enson.

Dr. Enmson is fully confortable
with his autopsy and findings based on the
resources available to himin 1969 and feels
he did an adm rabl e job. He descri bes the
conflict of opinion of Dr. Ferris in his
report as erroneous to some degree and
descri bed him as being a 'grandstander'."

Do you remenmber that, sir?

No, | don't. By whomis this report made or
signed?

Well, it's an RCMP officer by a name of -- well,
two of them WIIliams and Jorgenson.

No, | don't remenber this, and it seenms to me, |
hope unlikely, that | would have described my own
report as admrable, and if | described Dr. Ferris
as a grandstander, it was quite wrong of nme. I
don't remenber doing it and it would be a term

woul d not willingly employ in a comment upon
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1 anot her professional, but if these people have
2 written it down, then they must have heard it.
3 Q When and how did you first hear of Larry Fisher,
4 sir?
0311 5 A | can't remenmber.
6 Q Can you renmenmber how?
7 A No. | can only presunme in some media publication.
8 Q And did you ever form prior to July 17th, 1997
9 when the DNA results becane public, indeed it was
o311 10 the day of the results too, did you -- had you
11 ever formed an opinion in the meanti me about David
12 M | gaard's innocence or guilt, sir?
13 A No.
14 Q Because certainly your 1994 letter to Chief of
0312 15 Police Maguire that was shown to you, the May
16 31st, "94 letter that was shown to you by
17 Comm ssi on Counsel, you know the one | mean --
18 A Yes.
19 Q -- a reading of it would suggest that you had
0312 20 drawn the conclusion that Larry Fisher had l|ikely
21 commtted the crime by 1994; is that right?
22 A No, certainly not. What had been suggested was
23 t hat he m ght have been involved and as M. Fisher
24 was a serial sexual crimnal, it appeared possible
0312 25 that he had a specific pattern of action, a modis
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operandi, as such people often do repeat

themsel ves. What was in my mnd is that if there
was any record or any subsequent invol venment of

M. Fisher, that it would have been, as | think I
said in ny letter, of interest to conpare this
with the MIler findings.

The fact that you never got a reply to that, sir,
is, at least to me, a little disturbing. Wen you
wrote that letter were you still working for the
Government of Saskatchewan?

| don't work for the Governnment of Saskatchewan.

| don't nmean -- don't take offence. "' m not quite
sure what your capacity is.

At that time | was professor and head of the
depart ment of pathology in the University of
Saskat chewan. At present | am an independent

practicing pathol ogist perform ng autopsies under

the Coroner's Act as, | understand, a specialist
physi ci an. | do not work for a government.
Al'l right. Well please take the annoyance out of

your voice, sir, and let's just carry on, because
what | want to know, the reason | ask the question
is this: |s there any reason in principle why
Chi ef Maguire woul dn't have responded to you --

No.
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-- that you can think of in the context in which

you are asking the question?

No.
Al'l right.
But | had thrown out the suggestion and ny only

presunption would be if anything had conme up, I
woul d have been informed. As it is, | do not know
of another simlar case in which M. Fisher has
been i nplicated.
If we could go to 033006, please.

COWM SSI ONER MacCALLUM M. Lockyer, just
be consci ous of an appropriate interval to stop.

MR. LOCKYER: Why don't | just do this, M.
Comm ssi oner, and that would be a good tine.

MR. COMM SSI ONER: Ri ght now?

MR. LOCKYER: Sure, unless they are having
trouble finding it.

MR. HODSON: What docunent ?

MR. LOCKYER: 033006.

COWMM SSI ONER MacCALLUM  There you are.

BY MR. LOCKYER:

Page 2 of the document, please. This is a meno,
sir, from M. Fainstein who was the department of
justice |l awyer who opposed M. Ml gaard's

application to set aside his conviction in the
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Supreme Court of Canada and he's here sending a
memo to a man called Dave Werrett who is one of
the people in the, at the Forensic Science

Centre -- sorry, the Forensic Science Services in
Engl and at the time they were in the m dst of
doing the DNA testing in 1997 that ultimtely |ed
to David's exoneration and Larry Fisher's arrest.
Are you with me?

Yes.

It was written just actually a day before, if not
t he day of, but before the DNA results had been
obt ai ned. Do you understand?

Yes.

M. Fainstein is trying to give some information
to the Forensic Sciences Service to assist themin
comprehendi ng the case background, if you like,
for the purposes of their testing. Do you

under st and?

Yes.
And you'll see if we focus in at the bottom of
page 2 -- it's page 1 in a sense -- M. Fainstein
writes:

"Here are a few observations that | hope

wi Il assist your understanding of the case.

Dr. Emson testified at the trial, as
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foll ows, about the clothing:
A When we started the exam nation the body
was cl othed nost externally in a black coat
with both arms fitted into the sleeves.
Bel ow the coat there was a white uniform of
the type which nurses wear; this had been
roll ed down around the waist so that the
arms of the body were out of the uniform but
reinserted into the sleeves of the coat.
There was a brassiere off of which the right
strap was broken, and a light girdle."

And further:
"There was a pair of white stockings pulled
down around one ankle, and a single boot on
the left leg."

And that was your trial testinmony; understand,

sir, or part of it?

Yes.

Go to the next page. Sorry, | can't read the top

line.

Do you want nme to try to --

Can you help me?
"Dr. Emson also testified that toward the
end of his exam nation, around 4 or 5 p.m,

he found a | arge quantity of --
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And then -- that's how | read it.
Right, | think you are right:

-- non-nmotile sperm and fluid taken from
the vagina. (The body was found at 8: 30
a.m in the morning. The killing took place
after the victimleft for work. She was
required to report at the hospital at 7:30
for an 8 a.m shift). Unfortunately,
Dr. Emson discarded the fluid after his
exam nation for sperm™

Okay, we now go on, and this is M. Fainstein,

t he prosecutor speaking:
"Gail MIller was killed in Saskatoon,
Saskat chewan on January 31st, 1969. It was
bitterly cold that morning. (1 forget the
exact temp. but it was somewhere in the
range of mnus 30 to mnus 40, the latter
bei ng the point where Farenheit and Cel sius
scal es converge). | believe that she was
raped in a car, then pulled on her coat
wi t hout taking the time to put her arnms back
t hrough the sl eeves of her dress, tried to
flee down a | ane way, then was caught and
st abbed by her assailant. This would also

explain why she was stabbed through her
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coat, but not through her dress.™
You see that, sir?
Yes.
What's interesting about that is if M. Fainstein
beli eved what he wrote he believed there, he is
acknowl edgi ng before the DNA results that he
t hi nks David Ml gaard is innocent, in effect,
because that's an inpossible scenario if David
M | gaard was the killer. Do you understand, sir?
No, | don't, because |I'm not --
|"m putting it to you as a statement of fact, if
you will, and |I'm asking you if you understand
that as | statement of fact.
| understand it as a statement of fact.
That's all I'"'mtrying to do. And I think it's
fair to say, sir, that in comng to that
conclusion he has relied, certainly to some
extent, on the evidence that you gave, because he
just quoted it, at the trial; do you follow, in
t he same meno. Do you understand me?
He -- his -- | don't have a -- are you saying that
he is relying on the evidence that her arnms were
back in the sleeves in her coat but her dress was
still rolled up?

Certainly, that would be a part of it one would
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t hi nk, yes?

Yes.

So do you see, sir, Dr. Emson, how your
intervention in the 690 process may have been of
assistance to the cause of justice if you had
intervened back in the '80s and '90s?

| still don't know how I could have intervened.
But do you see how it m ght have been hel pful if
M. Fainstein, who had apparently drawn this
concl usion before the DNA results come along, if
he had consulted with you before the Supreme Court
of Canada reference where he so determ nately
opposed David M| gaard's conviction being set
asi de?

Everybody el se had the sanme information.

This is a good time, M. Comm ssioner.

M. Comm ssioner, | have to
catch a plane leaving at 4:15; could we shorten
the break by ten m nutes, five mnutes? | may not
make myself very popular with that request, but --

COMM SSI ONER Mac CALLUM | will be here
five mnutes early.
MR. LOCKYER: Thank you. So will |
(Adj ourned at 3:21 p.m)

(Reconvened at 3:32 p.m)
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1 BY MR. LOCKYER:

2 Q Just going back to one issue that | was asking you

3 about before the break, Dr. Emson, in this.

4 Do you think it would be hel pful
01333 5 if the Comm ssioner were to make a reconmmendati on

6 somewhere along these lines: That the police and

7 t he pathol ogist, in an apparent hom cide, should

8 al ways di scuss between thensel ves whether it would

9 be hel pful for the pathologist to attend the scene
0333 10 of the crinme?

11 A Well that is a, it's a little out of chronol ogi cal

12 order, because it is the police, when they are

13 called to the scene of a hom cide, who have to

14 deci de what they are going to do about it. Now i f
0333 15 you read all of the established forensic texts,

16 they all say that the pathol ogist or the Medical

17 Exam ner should attend at the scene of the crime.

18 Q They do i ndeed.

19 A And in my own practice, with cases fromup to 200
0334 20 mles away, this is, of course, impossible.

21 Q Ri ght .

22 A Whet her, in fact, the pathol ogi st should attend at

23 the scene of a crime in a case of a city is a

24 possi bl e recomendati on, and | would certainly not
0334 25 wi sh to preenpt his Lordship's recommendati ons.
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One woul d have to see how justice m ght better be
served, and one would also have to exam ne the
position of the pathol ogist, who at the monent

is -- or at the present time is only involved
under the Coroner's Act after the Coroner has
issued a warrant for the exam nation of a body,
whi ch customarily takes place rather late in the
sequence of proceedings.

So, medically, the investigation

system at the monent, is not set up for this.
Whet her, in fact, it would be of use, | do not
know.

And, al so, one would have to
i nvestigate the -- consider the |egal position,
and i ndeed the renuneration of the pathologist, if
he or she is going to be called out a dozen times
a year, sonmetinmes in the mddle of the night.
| want to nove on, sir, and talk to you about the
role that has been played by pathol ogists, not in
this case because | don't suggest it happened in
this case, but in other cases of wrongful
convi ction. Because there is no doubt, am |l right
sir, that your profession has, on perhaps nore
occasions than any of us would |ike, been

responsi bl e for wrongful convictions having taken
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pl ace; is that right?
One is always regretful of any wrongful
conviction, but the number of these that |'m aware
of in Canada which depend upon inadequate
pat hol ogi cal exam nati on of evidence is, in fact,
rather few --
lt's --
-- and the nunber that's -- of investigations, |
t hink, that are done is quite |arge.

| think the major portion of
forensic pathology in Canada, as far as we know,
is well and conpetently done, and we do everything
we can to increase this, but | am aware that there
are cases where it has not been rather conpetently
done.
Well there is two fairly recent cases in our
country, sir, where it mght fairly be said that
pat hol ogy, bad pat hol ogy, was the cause of a
wrongful conviction; the Clayton Johnson case in
Nova Scotia and the Ronald Dalton case in
Newf oundl and; correct?
Well Dalton | was personally involved in, the
ot her one | am not aware of the details of.
But you are aware that it was a case where

pat hol ogy suggested a death had been caused by
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hom ci de when, in fact, it had been caused as a
result of an accident?
| - -
Falling down the stairs.
| have heard of this, | have read of it, but I

have no detail ed know edge.

And in Ronald Dalton's case, the one you were

involved in, sir, which was a 1988 deat h of

M. Dalton's wife; is that right?

Yes.

And she died as a result of an obstruction
t hroat caused by aspiration of food; is th
right?

Yes.

And at the trial of her husband the pathol
Dr. Charles Hutton, testified that in fact
been the victim of manual strangul ation; i
right, sir?

Dr. Hutton m sinterpreted the findings at

as being of manual strangul ation when, in

the injuries to the throat were caused by

i nexpert attenmpts at resuscitation.

in her

at

ogi st ,
she had

s that

aut opsy
fact,

rat her

And M. Dalton, as a consequence, spent about

ei ght years in jail for a crime he didn't

Yes.
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Or a crime that never happened, to be nore
precise?

Yes.

And you were consulted during the appellate
proceedi ngs by M. Dalton's counsel; is that
right, sir?

| don't know what happened legally to the defence
for eight years, but at some point -- and | cannot
put a date on it at the moment -- | was consulted
by the then-defence counsel, M. Kennedy, and gave
my opinion as to these injuries. As a result of
this the case went, as | remenmber, to the

Newf oundl and Court of Appeal, which set aside the
conviction and ordered a new trial, and at the new
trial, which was in the year 2000, M. Dalton was
acquitted.

And his case is now the subject of a public
inquiry very like this one being conducted by
Comm ssi oner Lamer, the Former Chief Justice of

t he Supreme Court of Canada; is that right?

| am not aware of the details, but |I'm aware that
it is being reviewed.

Along with two other cases at the same time?

Yes.

And that particular case, sir -- and |I'm quoting
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you as you were quoted by the Newfoundl and Court
of Appeal so hopefully they got it right -- this
was a quote -- M. Comm ssioner, the judgenment in

this case can be found at 1998 NJ nunber 131 if

anyone wants to find it -- you are quoted, sir, as
sayi ng:
"Dr. Hutton seens to have formed his opinion
fromthe beginning and all he did was
support it."
Do you remember saying words to that effect, sir?
That was certainly the impression | got, that he
seemed to have gone into the case with a preformed
convi ction.
"He operated under a preconception of nurder
and his forensic inquiry was prejudiced by a
proclivity to substantiate his hypothesis.”
That's, if | said that, that was very good, yes.
In fact, sir, Dr. Hutton used to have an
expression -- or probably still does for all |
know -- that he liked to think dirty when he did
an aut opsy; have you heard that expression, sir?
| believe he did say that.
Yes. And that notion of thinking dirty, in other
wor ds conducting an autopsy on the basis that you

are likely |looking at a hom cide rather than an
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accident or a suicide or sonme other cause of
death, is really contrary to the scientific

met hod; is that correct?

| think the pathologist, in an approach to an
autopsy, first of all may be conditioned to sone
extent by the circumstantial evidence he has been
provided with by the police and the Coroner.

After that, you nmust have an open m nd and be
neutral, and be guided by what you find. | don't
have preconvictions, | may have suggested |ines of
approach or suggested things to | ook for, because
of the circunstantial evidence.

Now am | right, sir, that in your profession as --
of pathol ogy, there is no supervisory body other

t han, | suppose, the Royal Coll ege of Physicians
and Surgeons; is that right?

No.

' m wrong?

Yes.

Okay. Go ahead?

My licence to practice pathology, or practice

medi cine in any form 1is subject to renewal each
year by the Coll ege of Physicians and Surgeons of
Saskat chewan. My privileges to practice pathol ogy

in the Saskatoon Health Region are reviewed and
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renewed or modified each year by the governing
body of the region. | ' m subj ect to annual renewa
by ny peers, and by ny adm nistrative superiors,
and | am al ways subject to review on that.

Okay. MWhat is the governing body; who is on the
governi ng body?

Well the governing body for the province is the
Col | ege of Physicians and Surgeons who |icence ne
to practice.

Al'l right, who are not pathol ogists as such?

It is an elected body with defined representation
under the Act from the medical profession itself,
we're a self-governing body with appointed | ay
representatives, it's not specifically

pat hol ogi st s.

Al'l right. So there isn't a supervisory body

whi ch contains your peers, nmeaning pathol ogists,
only?

It may or may not depending on who's elected to
it. We're a part, we're a small specialist --
we're a small specialty within the practice of
medi ci ne.

Because, as a practicing |awyer, one of the things
that | think probably Crowns and defence are al

very famliar with is that, in many hom ci de

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




03:43

03:43

03:44

03:44

03:44

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Lockyer
Vol 9 - Wednesday, January 26th, 2005

Page 1332

trials, you hear pathol ogists taking conmpletely
opposing views in the same trial on the sanme
issue; is that right?

It's very possible. | have been a participant in
t his.

Uh- huh?

What it usually involves is the facts are
established, as in the Dalton case in

Newf oundl and, where the find -- the physical
findings were not disputed but their
interpretation is subject to differences.

And pat hol ogi sts play a very significant role in
hom ci de cases, perhaps as significant a role as
any profession, with the exception of police

of ficers; would you agree?

Yes.

And do you feel, sir, that there is a satisfactory
and adequate supervisory process to ensure that
pat hol ogi sts, as they testify on a daily basis,
are doing a proper and appropriate job?

| don't know that | would say a supervisory
process, but | can hypothesize and believe in a
revi ew process, or a process in which a defence or
ot her opinion was put by a known expert or,

i ndeed, by a panel of experts.
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| have suggested this fromtime
to time, that particularly in a very small
jurisdiction Iike my own, we should have perhaps a
greater input of people fromthe wi der world.
And, in fact, | think in an article as recently as
April of last year you were quoted as saying that;
is that right?
Quite possibly.
And then could you be a little nore specific as to
what you think would be a hel pful supervisory body
to supervise pathol ogi sts?
Well, this is very difficult, because it goes
agai nst the construction of |law in Canada, which
is provincial, and when | think of Newfoundl and
and | think of Saskatchewan | think essentially of
what we need, as for instance in the Dalton case,
where not only was the pathol ogi st appearing for
the Crown wrong but that the pathol ogi st appearing
for the defence was al so inconpetent.
That's Dr. Hoffman (ph) fromthe U. S.?
Well, he didn't do anything useful. And in such
cases, and in particular in a small province, it
woul d be advantageous if we had some form of
nati onal panel of accepted -- perhaps the Chief

Medi cal Exam ners of those provinces which have
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them -- but it's difficult to see how, under the
present Canadi an system of adm nistration of the
| aw, that this would be possible. But in a very
| arge country with a relatively small popul ation,
it's what we should be | ooking at, and in fact
t hese things are going to get nore and nore
i mportant as we deploy more and nmore scientific
resources.

The days are | ong gone of the
general i st who knows everyt hing.
And a pathologist is, in fact, perhaps one of the
| ast survivors of the generalist approach; is that
fair?
No, | don't think so. | think more and nore we're
finding, and certainly I could particularize this
in Saskatoon, that our pathologists are in fact
more and nmore subspecialists, which is why it is
difficult to find people to do what | am doing,
which is the regular Coroner's worKk.
Which is generalist work?
Essentially, yes.
Yes, and that's what | am saying, pathology is one
of the last survivors of the generalist --
Most forensic pathol ogy doesn't need an expert,

but in this province, with perhaps 30 to 35
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hom ci de cases a year, we do.

So a supervisory body of some sort, sir, perhaps
even at a national |evel?

| ' m not saying supervisory, |'m saying
consultative or available, or some termlike that.

So that for example, and let's look at it from a

supervi sory point of view if | may, although you
don't like the term if -- take an exanple, if you
will, fromwhat's come out of the Morin inquiry.

There's that kind of body now exists, sir, for the
Centre of Forensic Science which is located in
Toronto and Sioux St. Marie, a supervisory body

t hat one can conmplain to as a defence |awyer for
example, if it's a defence |awyer wants to make a
compl aint, or as a prosecutor if you want to make
a conpl ai nt about an individual scientist's skills
or lack of skills and expertise.

Well, | wasn't aware of that, but --

It came out of the inquiry and now it exists.

Well, you see, it will be difficult to establish a
body Iike that in Saskatchewan or Newfoundl and or
New Brunswi ck because of the sheer problens of
size and adm nistering the resources available to
a mllion people or fewer.

So --
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But if such a body had been avail able on a

nati onal basis, then possibly the -- M. Dalton
woul d not have spent eight years in maxi mum
security.

| ndeed. And to move along from there, you were
tal king earlier about the idea of a group of

pat hol ogi sts -- or it doesn't have to be

pat hol ogi sts but let's focus on them because
that's what your profession is -- could be
assigned to | ook at a case where a wrongful
conviction may have occurred as a result of bad
pat hol ogy, such as in the Dalton case, rather than
go through the kind of process that Ronald Dalton
had to go through where it took him eight years of
prison before he was ultimtely set free?

well - -

Coul d you el aborate on that idea?

One woul d be hopeful that such a process m ght
intervene before a wrongful conviction. It's --
In an ideal world, yes, but --

Well, we're not in an ideal world, but being human
beings we all strive towards it.

Can we look it at it as from a post-conviction
poi nt of view, because if you catch it beforehand

it's -- usually you are not going to catch
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something |ike that, probably, until afterwards,
but you could certainly catch it a |lot quicker if
you had a better process to catch, don't you

t hi nk, where expert evidence is potentially the
cause of the wrongful conviction?

Well certainly from my point of view, it | ooks

t hat way, but |I'm not an expert or, indeed, even
knowl edgeable in the adm nistrative structure of
the law, which is where it would have to come
from

Well we're tal king reconmendati ons arising out of
this inquiry, which is why I'"m getting into this
with you, sir; you think it would be a good idea,
t he mechanics of setting it up is, of course, for
ot her people to consider?

It's a good idea. | don't think this applies to
our present case but certainly, in Rv. Dalton, it

woul d have been a very good idea if such a pane

review had been -- in fact, if it had been

avail able at the original trial, | don't think

t here woul d have been a conviction. It was only
the -- oh, dear, this is going on record -- it was

only the combi ned m stakes of both prosecution and
def ence pathol ogists that allowed that conviction

to take place, and that's why | think the
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intervention m ght, should have been at that
| evel, but it should certainly have been avail able
at the level of an appeal.

And if, say, a panel of three
Chi ef Medical Exam ners from across Canada had
been consulted in R v. Dalton post-conviction, |
don't think the conviction would have been uphel d.
And, tell me, would a case |ike Dalton be
wel | - known in your profession --
No.
-- now, sir?
It wouldn't? It m ght be anongst a very small
body of forensic pathol ogists who specialize in,
forensic pathologists in Canada, we probably don't
number nore than 20. But it's not, certainly, a
prom nent, high-profile, publicly-known case.
Ckay. But would it be known, well-known, anongst
your profession as such?
| don't know. | don't circulate much amongst ny
profession and | don't know how many people know
about R v. Dalton. | don't know, for instance, if
he's well-known in British Col unbi a. | doubt it.
There isn't a mechanism for reporting this sort of
case in the medical literature as there is in

| egal profession.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




03:52

03:52

03:52

03:52

03:52

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Lockyer
Vol 9 - Wednesday, January 26th, 2005

Page 1339

It m ght be, actually, because as | recall Ferris
was involved in it and he was in British Col unbi a
at the tinme.

No.

But that's by the by. Per haps, just so we
understand the scope of this, sir, how many
forensic pathol ogists are there in Canada,
roughly; are we tal king hundreds?

Depends how you define a forensic pathol ogist,

but --

Someone who does autopsies on a reasonably regul ar
basi s?

| don't know, but mnmy estimate would be | ess than
50.

Less than 507

COWM SSI ONER MacCALLUM Just a mnute, |I'm
not sure | know what either one of you neans.

You nmean forensic pathol ogi st
in the sense of a pathol ogist who investigates
potentially crimnal deaths?

MR. HODSON: | think, if you do autopsies,
you are alnost inevitably going to be
investigating, potentially, hom cides. So yes, |
mean, SO --

COMM SSI ONER Mac CALLUM Well, | mean, as
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opposed to a hospital pathologist. A
pat hol ogist, Dr. Enmson -- excuse me for
intervening --

MR. LOCKYER: No probl em

COMM SSI ONER MacCALLUM  -- a forensic
pat hol ogi st, Dr. Enmson, is one who is a
specialist in that field but he m ght be doing
hospital work and nothing but, whereas a forensic
pat hol ogi st you would, | gathered earlier from
your remarks, is one who is involved in the
crimnal investigation of sudden death?
Aut opsies, My Lord, are only a part of pathol ogy,
and a di mnishing part, and no pathol ogi st now --
there are not enough hospital autopsies to keep
anybody busy.

COWM SSI ONER MacCALLUM No ?
Most of the pathology | do, | think 95 percent of
my cases are referred from Coroners, and | think
this would be probably the average across Canada.

Now i f you take the pathol ogists

who are doing most of those, of which the vast
maj ority turn out to be death from natural causes,
my estimate would be that perhaps there are fewer
t han 50 people who are doing a significant nunber

of those. In those provinces with a Medi cal
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1 Exam ner system they would be easy to identify;
2 in those province with a Coroner system they woul d
3 be | ess easy to identify.
4 COMM SSI ONER Mac CALLUM Thank you.
0354 5 M. Lockyer?
6 BY MR. LOCKYER:
7 Q We've tal ked, sir, about two cases in Canada, two
8 recent cases, where pathol ogists have turned
9 non- hom ci des into homcides, so to speak, and
0354 10 just so we understand the -- that that's not
11 uni que to Canada, you are aware of sim |l ar cases
12 south of the border, is that right?
13 A Not specifically, but I'm sure it occurs.
14 Q Yeah, and in the U K. as well ?
0354 15 A The U. K. has quite a distinguished history of
16 this.
17 Q Quite a distinguished history of doing that?
18 A Of wrongful convictions based on --
19 Q | ndeed.
0354 20 A -- rather variable evidence.
21 Q From pat hol ogi sts?
22 A Sonmeti nmes.
23 Q Yes. Have you ever heard of the Nichols (ph) case
24 as an exanple, sir?
0354 25 A | can't identify.
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You don't know the Nichols case. But certainly,
if you go south of the border, there's been -- and
| don't wish to stain your profession, |'m much
more ready to stain my own profession to be quite
honest with you, but you are the wi tness today --
there's been some pretty notorious pathol ogi sts
south of the border; have there not?

"' m not very well versed in this.

Al right. Fred Zain is a famliar name, |I'm
sure?

Who?

Fred Zain, Z-A-1-N?

No.

Oh. All right. Tell me, back in 1969, sir, how
were you paid for an autopsy?

| was paid a fee on -- | was paid a salary by the
hospital and | was paid a fee under the Coroner's
Act for doing Coroner's autopsies.

And was the fee the sanme regardless of how | ong or
how short the autopsy -- how nmuch or how little
time the autopsy took?

As far as | remenber, yes.

Is that still true today?

No.

Because it certainly doesn't encourage one to
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cover all the bases, so to speak, that Kkind of

fee-for --

Well, it's a matter of conscience and professional

integrity --

Of course.

-- that you do the job, you do what the job needs.

But, presumably, a system that doesn't pay a fee

by the body, so to speak, is a systemthat's not a

good system would you agree?

Oh, | don't think so, | think good work can be

done either within or without a fee-for-service

system A lot of this depends on the individual

integrity of the person doing the work.

Of course. Are you aware, sir, that certainly in

some provinces, including the one | come from

that they still have that systemin sonme places,

of a payment regardless of how |l ong the autopsy

may take?

| wasn't aware of it, because |I'm not aware of

fee structure in other provinces, | know what
we' ve got here.

Tell me this, sir; back then would I be right
saying that you were not -- you were rarely,

ever, made aware of the purpose to which the

prosecution at a trial intended to put your
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evi dence?

A |'"m sorry, | don't quite understand that. Wy
evidence goes in in the formof a witten
report --

Q Ri ght .

A -- and an exam nation on that report.

Q And testinmny --

A Yes.

Q -- at trial; right?

A Yes.

Q And woul d you necessarily know, sir, what it was
t hat the prosecutor planned to do with your
evidence in terms of trying to convince the trier
of fact, the jury, as to why they should cone in
with a particular verdict?

A A prosecutor, then and now, will discuss ny
evi dence before the trial --

Q Ri ght ?

A -- and show how he, she or he, means to present
it, and | ook at any points which may be difficult
to interpret or which may be contentious.

Q But do they advise you, sir, as far as you know,
as to what they intend to do with your evidence
after you have given it?

A No.
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No? And do you feel, sir, you are under an
obligation, when you discuss an aspect of your
evidence with a prosecutor, do you feel you are
under an obligation to comunicate that
conversation to the defence?

No, but there is no property in a witness, the
defence can al ways approach ne.

But you don't feel it's your job to approach then?
It's not ny job to approach the defence any nore
than it's my job to approach the prosecution.

But in reality, sir, as a pathologist conducting
aut opsies, you are usually viewed as being a

wi tness for the prosecution rather than a witness
for the defence?

| am called by the prosecution, ny evidence is for
the court, it does not vary according to who calls
me.

| understand that, sir, but in the real world you
are viewed as being primarily a witness for the
prosecution and not for the defence; is that
right?

| don't know how the real world views ne, but |
know how | view it.

Well, | think most of us do know how the world

views us, sir, but you just don't pay attention to
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it or what?

| have spoken and written and |ectured on this

t hroughout the life, throughout ny life --

Uh huh.

-- and | have always made it clear that a

pat hol ogi st is an expert witness called to bring
his or her expertise to the assistance of the
court in the hope that it may assist in formng a
just concl usion. He is not a representative of
either side and his or her evidence cannot differ
according to who calls it, or her. "' m not an
advocat e.

Tell me this, since you raise whether or not you
are an advocate, have you ever formed any opinion
as to the practice in this province and indeed in
most of Canada where forensic work, the daily
forensic work conducted in homcides is carried on
by a lab run by the RCMP?

| ve never formed an opinion that it is in any way
ot her than -- any way other than impartial.

You are aware, Sir --

|*'m aware of adm nistrative problenms and technical
difficulties in the system but not of prejudice
in favour of the prosecution.

So are you aware, sir, for exanple, of the
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problems that have arisen certainly in some
jurisdictions in that regard?

No.

That as a consequence of public inquiry in the
Uni ted Kingdom the forensic science services were
t aken away from being under the supervision of the
police and placed into a non-profit organization?
| wasn't aware of that.

So you don't know anyt hing about the constitution
of the Forensic Science Services in the UK?

No. | haven't practiced in the UK since 1956 and
| ve not been in very close contact with them
You must have heard of the Forensic Science
Service?

No, | haven't.

And are you famliar with the Centre of Forensic

Science, sir, in Ontario, that it's not a part of
t he RCMP?
As far as | remenber, it's a part of the

department of justice isn't it?

It's part of the Mnistry of the Solicitor
General .

M nistry of?

Solicitor General.

l'm sorry, | still can't catch that.
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Solicitor General.
Thank you. Okay.
Let me read to you, sir, sonmething that the Deputy
Attorney General of Ontario wrote recently in a --
and it canme out, it was publicly released just
yesterday, the document, by the attorneys general
across the country as well as the federal mnister
of justice, and this is what the Deputy Attorney
General of Manitoba wrote. He wrote:

"The risk that scientific evidence may

m sl ead a court has several dinmensions.

Organi zationally a forensic | aboratory may

be too closely linked with | aw enforcement

and the investigative function causing

scientists to feel aligned with the police."
Has that thought ever occurred to you in the
context of the RCMP | abs that are used in
Saskat chewan, sir?
It's a general possibility, but 1've never had
occasion to apply it specifically.
The deputy goes on:

"Forensic | abs should be independent from

t he police. | deal | y that means an

i ndependent stand-al one organization with

its own managenment structure and budget."
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Woul d you agree with that, sir?

| ndependence is a relative thing. A forensic

| aboratory is going to be funded by somebody and
if it's not funded by the police, it will be
funded by the government, and the sane
possibilities with political overtones will apply.
So you, Dr. Emson, yourself have no worries, no
concerns about the fact that the majority of the
forensic work for the prosecution in this province
is done by people enployed by the RCMP?

| have no problem with that in principle. | have
problems with the fact that our, most of our work
goes to Halifax, a proportion of it goes to
Ottawa. The reports received are slow and the
distribution to me is variable, but apart from

t hose specifics, | don't have any problems with

t hem

You don't have any problemwith it in principle at
all?

You can always state a problemin principle, but
everybody is responsible to somebody and everybody
is constrained by somebody's budget and | don't
know whet her | would rather be constrained by the
RCMP or the department of the solicitor general.

Have you ever -- have you ever -- perhaps | won't
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ask that. One of the things, sir, that was
recommended at the Morin Inquiry that | want to
ask you about is this, that juries tend to place a
| ot of weight on expert evidence. Do you agree

with that?

| don't know. | don't know how anybody knows what
juries place evidence on. It's never been
reported.

And one of the things recomended by Comm ssioner
Kauf fman, Dr. Emson, is that jurors should be
specifically instructed that when experts testify,
the jurors should not be in any way influenced by
the aura of scientific infallibility. Woul d you

agree with that, sir?

If 1 thought anybody now believes science was
infallible, I would agree with it.

Well, it's easy to be sort of hunorous with your
answers.

No, it's not hunour.

Don't you think, sir, that there is a tremendous
danger that a jury listening to you after 50 years
of pathol ogy may feel that you have an aura of
infallibility and that your opinions, therefore,
shoul d be followed? Has that never troubled you,

sir?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




04:06

04:06

04:06

04:06

04.07

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Lockyer
Vol 9 - Wednesday, January 26th, 2005

Page 1351

|'"d like to think so, but after the jurors have
listened to nmy cross-exam nation, | doubt whether
any of them ever think I'minfallible. My problem
with jurors is first of all know ng what does
i nfluence, and secondly, trying to translate a
conpl ex scientific report into lay terns
comprehensi ble to somebody with neither medical
nor scientific training. My problem with jurors
is not that they believe everything | say, but
getting them to understand what | am sayi ng.
So let me read to you a recomendation, sir, it's
recommendation 5 of Justice Kauffman's, and it
reads as follows:
"Where hair and fibre conparison evidence or
ot her scientific evidence is tendered as
evidence of guilt, the trial judge should be
wel | advised to instruct the jury not to be
overwhel med by an aura of scientific
authority or infallibility associated with
the evidence and to clearly articulate for
the jury the limtations of findings made by
t he experts. In the context of scientific
evidence this is of particular inmportance,
that the trial judge ensure that counsel,

when addressing the jury, do not m suse the
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evi dence, but present it to the court with
no nore and no less than its legitimte
force and effect."
Woul d you advance that as a good reconmmendati on
for this province, sir?
No. It's far too general a statenment. Hai r and
fibre evidence is notoriously and very nuch a
matter of individual opinion. Ot her fornms of
scientific evidence can be presented as numeri cal
val ues such as bl ood al cohol |evels which are
known to correlate fairly specifically with human
behavi our and to lunp all scientific evidence
together in a grab bag like that is quite
i naccur at e.

So you don't think that that kind of instruction

for the evidence of a pathologist, sir, in a
crimnal trial, is -- at least if the
pat hol ogi st's evidence is in contest -- | mean,

obvi ously, for exanmple, the fact that there's 12
stab wounds in this case has never been put into
issue -- but if a pathologist is giving evidence
that's in issue, sir, and his expertise is in

i ssue, do you think that's a hel pful kind of
instruction for a trial judge to give, or do you

think you just leave it to the jury to sort it out
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for thensel ves?
| think that one of the problenms in pathol ogy,

| ve mentioned before, is the distinction betwe

as

en

fact and opinion and that a set of facts such as a

set of injuries or bruises can be -- or a
haenmorrhage into the brain can be subjected to
di fferent opinions as to that causation and |

t hink a nunmber of the cases on which |I've been
called for the defence have hinged upon this:
That the autopsy findings have been conpetently
done and are not in dispute. The interpretatio
of them can be vari abl e.

Time of death, for exanple?

n

Not ori ously one of the hardest things in the world

to determ ne.

MR. LOCKYER: Al'l right, thank you.
M. Comm ssioner, if |I can be excused, | have t
catch a pl ane.

COWM SSI ONER MacCALLUM Certainly. M.
Beresh?

MR. WOLCH: Sorry --

COWM SSI ONER MacCALLUM Oh, sorry, M.
Wol ch. | forgot you switched pl aces.

BY MR. WOLCH:

Thank you, sir. Doctor, |I'm David M | gaard's
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counsel and you'll be pleased to know that
M. Lockyer and | discussed this matter at quite a
bit of length before and decided he would go first
and | woul dn't duplicate hopefully what he has
done, so I'Il be fairly brief.

Doctor, can you help me a little
bit on the question of the assail ant being
ri ght-handed? Just -- |I'm not going to take you
to documents, but what was the basis for you
form ng that |ikely opinion?
It's a question sinply of a presumed assail ant and
victim facing each other and the assail ant
adm ni stering these marks which |I've descri bed as
sl ashes across the neck which go, in general, from
above on the left to below on the right, and that
is the natural approach of a right-handed person,
but it depends on the assumption of a particular
relati onship and stance between the victim and the
assailant and is only an opinion. The wounds are
fact. The interpretation of them as |'ve just
been saying to your learned friend, is an opinion.
So that would be, if they are facing and the knife
is in the right hand --
Yes.

-- it would be going fromthe assailant's right to
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left?

But it's all assunption.

| appreciate that, but if that very sanme person
attacked the victim from the back --

Precisely.

-- wouldn't the wounds go the same direction?
Probabl y.

So then the assailant was |likely right-handed
whet her he attacked fromthe front or the back?
It's a probability, that's all

Oh, | appreciate that, but --

It's the more likely probability, nost |ikely
probability of a nunber.

COWM SSI ONER MacCALLUM Just a m nute.
want to be clear that he understands your
gquesti on.

MR. WOLCH: Pl ease.

COMM SSI ONER MacCALLUM  Was it that if the
attack was from the back, the wounds inflicted by
a right-handed assail ant would go the same way?
| f Your Lordship, you imagine yourself behind
sonmebody who is facing away from you, grasping
them with your left hand and drawing a knife
across them --

COWMM SSI ONER MacCALLUM W th your right
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1 hand is what you denonstrated.

2 A Then the wounds will run from above on the left to

3 down on the right.

4 COMM SSI ONER Mac CALLUM That's what |
0412 5 wanted to be sure you were --

6 BY MR. WOLCH:

7 Q Yeah. So what you are saying is basically, and |

8 know there can't be certainty in this, but in all

9 I i keli hood, regardless of positioning, the
o412 10 assail ant was right-handed?

11 A It appears to be the probability.

12 Q That's all |'m asking. Now, another fact, Doctor,

13 t hat you tal ked about, and I must confess, every

14 time | stand outside in the cold |I think the same
o412 15 t hing, 40 bel ow zero weather, do | take it that

16 you had al ways some doubt that this could have

17 happened out doors?

18 A It appears to me to be an inprobability to perform

19 a sexual attack under those conditions, but | am
0413 20 only aware of what | see at the autopsy. | was

21 not called to the scene, | do not have the

22 circumstantial evidence that all the acts were

23 performed in the sanme place, so that is my -- and

24 that is not a matter of professional expertise,
0413 25 it's a matter of personal experience.
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O lack of same?

Well, stepping outside on a m nus 40 norning in
the dark to go to work, it is difficult to form
the idea of a sexual assault at that tinme.

Yeah, true.

And that is the only thing. If -- 1 amnot in
possession of all the evidence and if the rest of
t he evidence points to the act having happened at
that time and place, then that is what was
present ed. |"'monly a piece of the jigsaw.

And you m ght agree with me that as we stand here
or sit here indoors, we can't even imagi ne what
that feeling of 40 bel ow outside feels |Iike when
you are there?

| can imagine it very well. It was happening a
coupl e of weeks ago.

| waited for a cab, | know. I n any event -- now,
is that something that you would have di scussed
with the police or the prosecutor?

| m ght have raised it, but as | say, they are in
t he position of having all the evidence, |I'm not.
That's not part of my job.

And M. Lockyer did touch on this, and maybe |
will alittle bit. Going to the scene or knowi ng

mor e about what's alleged or what happened,
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woul dn't that be useful ?

It's what's reconmended in all the textbooks, it's
what's put down in all the textbooks, and in
Saskatoon it doesn't happen. Now, a part of this
is because, as | say, sone of ny cases are from
200 m | es away, but there is no pattern in the
city practice of the pathol ogist being called to
the scene, and in fact if | were to be called to
the scene on a significant number of occasions, |
woul d want to re-exam ne the fee structure under
which |I'm doi ng so.

Oh, no, and that's quite fair.

There is no set-up and there never has been in the
al most 50 years |'ve been in this city, there is
no set-up for that and there never has been. Now,
that's a matter for the organization of the |aw,
not primarily for ne.

Now, what if | or back then M. Tallis had cone to
you and said, Doctor, can you conme down and | ook
it over with me and give me some help, would you
have felt obliged to go, not to go? MWhat's the
relationship?

To the scene?

Yes.

Well, first of all, it is unlikely that you or
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M. Tallis would have been involved at that point.
| apol ogi ze.

The people who were there were the police and the
coroner.

O later | mean.

Re- exam ning a scene |later is probably not very
much use when it has been thoroughly gone over by
the police and investigated for trace evidence and
the rest of it. | have on occasions, when | was
on sabbatical practice in London in the east end
in 1985-'86, | was sonmetimes asked to visit scenes
by the police, but it doesn't happen here.

But | would like to focus a little bit on defence
counsel . | f defence counsel came to you and said,
you know, Doctor, this tenperature business and
the clothing and disarray and everything else, |
want to talk to you about that, would you normally
talk and sit down and --

There's no property in a witness.

| appreciate that, but would you as a matter of
course just do it? Wuld you check with the
prosecutor first, the police first or would you do
it?

| would probably state to the prosecutor first

that | had been approached by the defence, and I

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Dr. Harry Emson
by Mr. Wolch
Vol 9 - Wednesday, January 26th, 2005

Page 1360
1 don't know what the technicalities of the |aw are
2 in this respect, they m ght both wish to be
3 present at the same tinme, but | don't think the
4 prosecutor can place any Iimtations on what | say
0417 5 to a defence counsel, but it m ght be wi se under,
6 if these circunstances occurred, to establish with
7 both sides of a case what they wanted and what was
8 reasonabl e.
9 Q Except that if the prosecutor wanted to talk to
o417 10 you, you wouldn't check with the defence first?
11 A No.
12 Q So --
13 A Because I'min general being called by the Crown,
14 and in fact | expect to be called by the
0417 15 prosecutor before a case to discuss any -- his or
16 her idea of the presentation of the evidence.
17 Q But why do you feel you have to check with the
18 prosecut or --
19 A | don't have to check with the prosecutor.
0417 20 Q Why would you check with the prosecutor if the
21 defence counsel said |I want to have a private
22 conversation with you, confidentially between you
23 and 17
24 A Because it's an unusual circunstance and because |
0417 25 am not aware of the technicalities of the |aw as
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to whether there is anything that prevents or
[imts this.
So do you view yourself -- |eaving aside your

integrity, do you view yourself as a Crown

wi tness?

| have stated here and | will state again, at the
risk of boring you, that I am not a witness for
anybody. | am an i ndependent expert called, |
hope, to assist the court to come to a just
conclusion, but | am not the property of either

si de.

| --

And the evidence | give does not depend on who
calls ne.

Pl ease understand nme --

| wish the media hadn't gone.

That's my fault, sir. Pl ease understand nme, | am

not questioning your independence or your

integrity, but surely there is an appearance when

you will talk to the Crown attorney any tine,

but

defence attorney, if you talk to the Crown first

and it's okay or he agrees, that you are on the

Crown's side?
No. | have tried to say that the only reason

woul d consult, in the relatively rare
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circunstances where | was asked to talk with the
defence attorney, is to establish what ny | egal
position is in this. | am not aware of the
particularities of the law and | do not know if
there is anything that restrains or restricts me
in so doing.

Okay.

That's why | woul d ask. | don't want

subsequently, having talked to a defence attorney,
to be told that I've done something wong in |aw.
Okay. But wouldn't it be wiser then to check with
your own counsel --

| don't have a counsel.

-- or get a counsel to give you independent advice

as to who you should talk to, --

No.

-- not one of the sides?

No. | don't see the necessity of being

i ndependently advised on this. | would trust the

Crown and the defence to work it out between them
| may be unduly trustful, but | would.

And you think maybe the Crown attorney should be
there when you talk to the defence?

That is a matter for the technicalities of the

| aw. | don't know.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




04:20

04:20

04:21

04:21

04:21

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Wolch
Vol 9 - Wednesday, January 26th, 2005

O » O »P

Page 1363

Now, woul d anybody, and |I'm thinking maybe of the
Crown or police, have talked to you about what

m ght have happened here or how it happened, why
the clothes are as they are with a knife wound

t hrough the coat and not through the dress or what
actually happened, did anybody discuss this with
you or --

| can't remember it, but it was a long time ago.

| don't think the specifics were discussed with
me, no.

Let me very quickly put a suggestion to you and
tell me if this would make any sense to you. Gai
MIler |eaves her, where she |ives at
approximately 20 to seven, she wal ks up O Street.
Larry Fisher, who knows where she's going, has a
car down the lane, waits for her to cone by the

| ane, drags her into the | ane, assaults her in the
car in the way he always does, she runs out of the
car, he chases and kills her. s there anything
in your medical findings that wouldn't be
consistent with that?

No.

Pretty sinmple isn't it?

As you put it, yes. It's a valid hypothesis.

Are you aware a car was seen there at the time?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Dr. Harry Emson
by Mr. Wolch
Vol 9 - Wednesday, January 26th, 2005

Page 1364
1 A | believe there had been some suggestion of this
2 in the media reports, but | don't read them very
3 t horoughly.
4 Q And a man going in front of the car?
0422 5 A | have not read that.
6 Q But that theory does sound pretty reasonabl e?
7 A It sounds |like a valid hypothesis. | don't know
8 whet her it's supported by the other evidence.
9 Q Has anybody shown you the simlar acts that Fisher
0422 10 had and how he had attacked other wonmen?
11 A No, but that's why | wrote that letter to the
12 chief of police really suggesting we should | ook
13 at Fisher's modis operandi.
14 Q Well, I won't do it now, Doctor, but I mght in
0422 15 closing comend you, if you wi sh, or you have
16 time, to take a look at the victimin this case
17 named Et hel Steel.
18 A ' m sorry?
19 Q Et hel Steele is a victimin this case, she's a
0422 20 victimof Larry Fisher.
21 A Yes, uh huh.
22 Q And there are photographs, she's an exceptionally
23 brave lady, and if you | ook at the photographs,
24 you m ght wish to as a matter of professional
0423 25 curiosity, and conpare her wounds to Gail Ml ler,
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if you are interested.

| would be quite willing to do so. | have al ways
want ed, hoped | could see some of the wounds on
Fi sher's other victims.

You m ght if you have a chance, |'m sure

Comm ssi on Counsel will assist you, if you would
| ook at the photographs of that poor |ady and
conpare it to Gail MIller and you see the marks
around the face and the mouth of both victims, it
m ght be of interest to you as a professional and
m ght explain the clothing and why the position of

the clothing and everything else, it does make a

bit of sense. | |leave that to you if you wish to
do that.
Well, it would certainly be of interest to me, but

| have to leave it to His Lordship and counsel as
to whether or how this is brought into this
inquiry.

MR. WOLCH: "Il leave it to them too, but
| do thank you. Thank you, M. Comm ssioner.

COWM SSI ONER MacCALLUM M. Beresh, it's
seven mnutes fromquitting time, so we'l
adj ourn now.

MR. BERESH: Pl ease.

COMM SSI ONER Mac CALLUM 10 o' cl ock

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Harry Emson
by Mr. Wolch
Vol 9 - Wednesday, January 26th, 2005

tonorrow.

Page 1366

(Adj ourned at 3:25 p.m)
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