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Transcri pt of Proceedings

(Reconvened at 9:02 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.

ALL COUNSEL: Mor ni ng.

THOMAS DAVI D ROBERTS CALDWELL, continued:

BY MR. WOLCH:

Mor ni ng, M. Cal dwell .

Mor ni ng, sSir.

Just for the record' s sake, after we broke
yesterday you were given a number of questions,
and | understand you spent sonme time here doing
your best to refresh yourself; and also for the
record, this morning you met with myself and your
counsel just to clarify a little bit so we could
expedite going through this?

That's right, sir.

Okay?

Yes, that's correct.

And | think I told you this morning that | would
like to get through this portion as quickly as
possi bl e.

You have ny best wi shes, sir, I'Il try to help.
But, for the record, the questions you were given;
can you recite them --

Yes.
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-- exactly what you were asked, so we have it

exactly right?

Yes sir.
"Pl ease | ook at the original statenments
of :
1. Ron W1l son March 3rd
2. Ni chol John March 11th
3. David M | gaard March 3rd and Apri
18t h
Refer to M. Lockyer's question to you
yesterday in transcript pages we are
giving you today."

Which | got yesterday.
"Revi ew each statement by itself to
refresh your menory on what it says, or
of what it says, rather. Then conpare
all three statements to each other to
find simlarities between them and
differences between them Then |l ook to
each statenment to see anything shown to
be false by known fact.",

sir.

Okay. And maybe, |'m not sure we can do this for

the record, perhaps you can; do you have in front

of you the nunbers of the statements you | ooked
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at ?
Yeah. Do you wish to start with which?
Just the ones you | ooked at, --
Okay.
-- and if the staff can help by just quickly
pulling them up so we know what we're |ookin' at,
just quickly pull them up?
Okay. Well there is a John statement --
Sorry?
MS. KNOX: Tell himit's the Bates nunber
you need on the bottom of the page, he put his

own nunbers on.

Oh, I"msorry, thank you very much. Just that
number ?

002124, sir.

Okay, let's just wait until that conmes up, a speed

test for the staff.

Okay, very good.

Okay, so that's Nichol John's statement, that's
out, dated March 11th. Okay.

That's right.

We've all seen that many tinmes.

Okay.

VWhat's the next statement?
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Well then a W Ilson statement says 042086.

Okay, pause.

Okay.

Okay. You see it on the screen now;, that's the
statement ?

Yeah, |'"m sure it is, sir. It is, yeah.

Yeah, that's the one. W've all seen that many
times, that's the March the 3rd statement, okay?

Then there are two David M| gaard's statenments,

the 006586, and | believe, M. WlIlch, that -- the
typed version, if you will, of that is -- pardon
me, there is a second one April 18th, and that's

O -- pardon nme -- 30 --

The one on the screen now is March the 3rd, '69?
Okay.

Okay. And the next one is?

s April 18th, '69, and that's 305267, and those
are | believe --

See that one now on the screen? That's the Apri
18th --

Yes, sir.

-- copy of the statement --

That's it, sir.

-- of David M| gaard?

That's right.
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Okay. So those are the docunents you had to | ook
at ?

| -- that's right.

Okay. And what did you understand your first task
to be?

"To review each statenment by itself to refresh
your menmory." | had read through them yesterday.
Yes?

"Conmpare the three statements to each other to
find simlarities between them and differences

bet ween them "

Let's pause there.

Okay.

Did you find -- obviously you found

simlarities, --

Yeah.

-- I"mmmre concerned about differences.

Okay.

Did you find differences?

M. Wlch, if -- very few, and inconsequenti al,
woul d be how I would answer you. | didn't try to
cat al ogue them, there were differences, and 1'd --
|'d say they were that way.

But they would be a type you would expect to find?

Yeah, in any two witness statements from one
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person, if you will.
Yeah. So nothing stood out?
No, sir.

Okay. And what was the second, your second

m ssion?

Okay. It was "Conpare all three statements to
each other to find" -- oh, I'"'msorry, we've done
that | guess. "Then look to each statement to see

anything shown to be false by known facts as they
came to ne."

Okay. |s there any particular statement you m ght
want to deal with --

Yeah.

-- in that regard?

Not really, sir. And the known -- | don't know if
you would like me to -- | think the 'known facts'
term nol ogy occurred when M. --

Lockyer ?

-- no -- M. Carlyle-Gordge was interview ng nme
years ago.

Okay.

It got reproduced, | believe due to me, in sone
|ater formin the case years later, and the sane
term nol ogy has come up now, as you can see, and |

believe that's where it came from for whatever
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good that may be.

Okay. Because there was sone reference somewhere
along the way from you that perhaps they denied
being in Saskatoon --

Yeah.

-- or something like that?

That's right, sir, I'"'msure | said that and it
isn't here.

Okay.

It --

Okay. So when you read it over, --

Yeah, that --

-- known facts, there's nothing to contradict?
No, sir, that's right.

So --

COVMM SSI ONER MacCALLUM: Okay. So your
answer is there's nothing false by reference to
t he known facts?
| think that's correct, sir, | -- as | |ook
t hrough the whole matter as best | can.

COMM SSI ONER MacCALLUM:  Okay.

BY MR. WOLCH:

And when you were -- this is perhaps a tough
gquestion -- but when you were, back in '69,

reading statements of witnesses |ike these people
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were you cognizant of the fact that, while they
appeared to be a narrative, many of these
statements omtted the questions that were being
asked along the way?

Yeah. Truthfully, M. Wlch, | didn't notice
that, and I -- I'm-- | wouldn't doubt that that
was the case.

That is you wouldn't expect a 16-year-old normally
to sit down and give a conplete story, what you
woul d expect is the officers would be saying "and
what happened next", "where did you go next", and
that is how the statement is created?

That's right. And, all things being equal, the
guestions would be -- for instance in M.

Ml gaard's it's question/answer.

Ri ght .

Al'l things being equal, one would expect the
guestions there, when you nention it |I'm sure that
wasn't al ways the case.

Because it m ght be unfair, at the end of the day,
m ght you agree, to accuse sonebody of | eaving
something out if they weren't asked about it?
Yeah, that's so, sir.

| mean you wouldn't expect, for exanple, these

kids to say "oh yeah, we, then we went to Ednonton
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and we did some marijuana there" --

Yeah.

-- when (a) they know they are being questioned
about Saskatoon, --

Uh- huh.

-- and (b) nobody has asked them about doing

mari juana in Ednonton?

' ve --

Do you follow me?

Yeah, | do, and |'ve seen exanples of just that,
where sonmeone indignantly said "nobody asked nme",
not with respect to this, but 1've certainly seen
it, sir.

You see, we've got through a that very quickly.

Oh good. It's not the break time by any chance,
is it, sir.
Oh, okay.

Thank you, sir.

Now what |I'd like to turn to, though, is what
occurred to Gail MIller and how you perceived it
back in "69, and I'd like to explore that with
you.

Al right, sir.

And we know somewhat what your position was, given

we have your closing address to the jury and we
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have your draft copy l|leading up to it, and
unfortunately we have your letters to the parole

board where you gave your theory, we have that to

| ook at, but 1'd like to go over this a bit --
Sure.

-- with you.

Yes sir.

And it m ght be better if we pull up ny favourite
map, 091245. You've seen this many times | would
t hi nk?

Yeah, that's right, sir.

And maybe if we can just sort of focus on that
area a bit. Now, when we tal k about known facts
we know that M. Fisher commtted the crine;
correct?

That's absolutely the case.

That's a known fact?

Yeah.

We al so know that Gail MIller left her room ng
house somewhere around a quarter to 7:00 in the
mor ni ng?

And that's her house shown on the map, as you've
poi nted out.

And we know that she never got to the bus stop;

right?
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That is my understanding, that's correct, sir.

So -- and | could ask you this but maybe 1'lIl | ead
you a bit -- would it be -- would you ascribe to
the theory that she wal ked down Avenue O and was
l'i kely accosted by Fisher where | have the X by
the all eyway; would that be a |likely --

Um, it could be, M. Wlch. | think |I should
just mention that, because of one thing and
another, | was not in the Inquiry when Fisher gave
his evidence during My.

No, but --

No, just so that you know that.

| know, --

Yeah.

-- but 1'm not going to say what Fisher says, --
Okay.

-- | mean just --

No, no.

But, just |looking at it logically, we know quarter
to 7:00, --

Yeah.

-- we know she doesn't get to the bus stop prior
to 7:00, something occurred on that to stop her
fromgetting fromA to B?

Yeah.
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Ri ght ?

Yes, sir. And where you've marked the X could be
a place where --

G ven the way he operates generally --

Yes.

-- and where the body is found, etcetera, that

| ooks like a pretty sinmple --

It certainly | ooks that way at this point.

Yeah. Now |I'm not sure if |I'mgoing to have to
hel p you or not but can you, w thout too much
assistance, tell us, when you were going to the
jury, what you thought happened?

Yes sir.

And use the map if you could, | --

Okay. Are you speaking about the route initially,
here, the --

Everyt hi ng, what you thought happened in a general
sense?

Okay.

She's | eaving the room ng house, and what, where
do you think she's going?

umm - -

You can trace it if you like?

Ckay, that's fine, sir. | thought she was --

presumed -- thought she'd gone to 21st Street,
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al ong here, and gone south on Avenue N, and that
the meeting with the W1 son vehicle and occupants
occurred sonmewhere going down this avenue. The
request for directions, etcetera, | felt happened
as their car went south on N, and as | felt she
wal ked south on N on what | believe is the west
sidewal k, M. Wlch --
Okay. And then -- and then what did the car do?
My memory of it is that the car kept going south
on N, got to 20th Street --
COVMM SSI ONER MacCALLUM: Just a m nute, you
said the west sidewal k, do you nean the east
si dewal k?
No, | actually meant -- | meant west, sir.
COWM SSI ONER MacCALLUM:  Okay. He's
driving --

Yeah.

BY MR. WOLCH:

"1l try to help you on that.

Okay.

That would make it i1inpossible for David to be
calling out the wi ndow, | think, and being the
nearest person to her?

Okay. ls --

"' m not going to hold you up, but the car is
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com ng down that street, she's wal king down that
street; now where does the U-turn take place, or

what ever, take place?

Okay. Just the direction thing, there is a little

map in the upper right corner, and | said west,

M. Comm ssioner, because it would be the sidewal k

on the right of the vehicle, if you will, as it
went south.

So she would be on this sidewal k here?

That was mnmy understanding, M. Wl ch, yeah.
That's --

OCkay, that's what | was trying to say.

Okay.

And then the car, | felt, went to 20th Street.
Okay. Try to follow a bit on the map so we can
see.

Do you want me to --

Yeah, sure, if you can mark it we'll --

Okay, that's fine.

Okay.

So the car went to 20th Street, attenmpted a
U-turn, --

Okay, now where is it stuck, I won't -- 1"'"11 let
you tell wus?

| felt that there was evidence of alnpbst a snow
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boul evard on 20th, and it initially got stuck
there, if my menory is correct.

Okay.

Then | felt it went north, attenpted to turn in
the alley behind the funeral home, which would be
compl emented by some of the evidence fromthe
gentl eman at the church, for instance, got --

Got stuck again?

-- stuck again was the way | recall it now, sir,
somewhere in this -- somewhere in this area. That
woul d be nmy sort of menory on the car thing, sir,
subject to --

Ckay. Now |I'm wondering in your own m nd, given
this theory, how you could account for 20th
Street, where you have a street that's
sufficiently busy, it has busses going back and
forth, --

Uh- huh.

-- but nobody woul d see anything where the --
where you woul d know the stuck vehicle would

actually halt traffic?

Well | can envision a situation, sir, where it
could be stuck, if you will, in the north half of
20t h, for one thing. In other words there's --

t hat would be the westbound half, or -- and
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attempt this U-turn and head back toward the alley
s --

But they got unstuck by them pushing the car out?
| assume that that was the time, sir.

But with busses going by --

Yeah.

-- and cars going by, nobody --

Yeah.

-- in the entire city would see this inmpediment to

traffic?

M. Wolch, I don't think anyone was | ocated who
claimed to have seen it, | think that nuch is --
Well, that's for sure, that's in fact the point

| " m maki ng.

Yeah, well, | agree with that, sir.

Yeah.

No one was found to --

And al so, given that it was 40 bel ow and Gai
MIller was not all that warmy clothed, --

Uh- huh.

-- would you not expect that for all this to take
pl ace, going down the street, turning around,

com ng back, she would be | ong gone?

| would have thought so, sir.

But why wouldn't that cause you to think that this
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is inpossible?
Well, M. Wlch, I clearly would have no
know edge, | would sinmply have theories on what

m ght happen. That theory, sir, that you've put
forth in my opinion is quite possible. | n ot her
wor ds, suppose she had run in any direction, she
woul d be gone by the time the latter parts of this
occurred.

But it makes the combined stories of WIlson and
John i npossi bl e. | mean -- and | haven't even
thrown in the fact that it's a bizarre reason why
she woul d be going down the wrong street given the
bus stop and the fact that the knife through the
dress, or through the coat and not through the
dress --

Uh- huh.

-- when you throw that in, | have a very difficult
time understanding how this could have been
advanced by yourself even.

Well, sir, the evidence, if you will, that | had
was roughly along those lines, | couldn't
hopefully invent any, and | had to work with what
appeared to be, you know, wi tnesses of various
types, including civilians, who had nothing to do

with it, etcetera.
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Q M. Caldwell, I'"m not for a monment suggesting that
you had an i nproper purpose or you were trying to
convict an innocent person, nothing at all --

No, sir.

Q -- but what I'"'mtrying to understand is how the
prosecutor's focus and mentality would adopt a
scenario that really makes no sense, that's what
l'"'mtrying to --

Okay.

Q -- identify, how you woul dn't see then, the
obvi ous, that it's just inmpossible.

A Well, frankly, sir, | didn't see it that way and |
find it, you know, it's a very legitimte stance
to take, it didn't seemto me to be that way, and
t here was also, for better, for worse, three or
four witnesses or pieces of evidence which did
identify it with N instead of O as you may recall.
Well, we'll deal with that --

A No, that's fine, sir, | just wanted to mention
t hat .

Q You may have some trouble with that.

A Okay.

Q We'll deal with that.

A Very good.

Q Now, it's fair to say, though, that even you
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couldn't really decide what street it was on until
very, very late in the day?

In terms of the investigation you nean, sir?

Well, |I'"mgoing to suggest to you that you were

al most finished the jury trial and you hadn't in
your own m nd decided if it was O or N.

M. Wolch, that's not how | recall it, but you may
be correct.

Well, let's ook at 007311.

Okay.

This is not your closing address, but this would
be a draft that you were kind enough to provide --
Okay, sir.

-- which is very simlar to your eventual closing,
so | presune this was done sometime during the
jury trial itself?

| assume it was, sSir.

And | don't want to go through all of it, but you
say it's the Crown's theory, and if we can start
hi ghli ghting that part there.

Do you want ne to read it, sir?

No, not yet.

Okay.

It says:

"I't nmust be inferred that she set off on
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foot ... on either Avenues P. or O., and
the Crown suggests, on the evidence,
down Avenue O."
You see that?
| do. M. Wl ch, was her -- |I'm embarrassed to
say this, was her residence on P --
O.
It was on O. So that to my way of thinking is
flatly m staken by nme. I n other words, | don't
know why it would be Avenue P which is --
Okay, but you -- | would suggest probably you got
P mxed up with Avenue N.
| think that's right, sir.
But Avenue O would be the obvious choice. But you
say she's going down Avenue O, but obvi ously when
it came to jury time you changed the street.
Well, clearly this was incorrect, the P part.
Forget P.
No, no, but that would be something.
Ckay. | guess, M. Caldwell, what |'m suggesting

is here, if we call P N, you are saying it's
either N or Oand | think it's O those are the
only two choi ces.

In that -- M. Wl ch, because | got Avenue P in

this, | think I meant we nmoved up one street. P
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is wong, O was a very good possibility and N is
what | should have been tal king about is the way |
read it.

Okay, but you do have O here and you talk about O
agai n and agai n.

That's right, sir, but | can suggest that when |
got the Avenue P in there, which should never have
been in there, that moved it up one block in ny

m nd. What | should have been tal king about was O
and N, sir, is my conclusion fromthis. | haven't

seen this for a while.

Oh, no, | appreciate that, but | guess the point
that I"'mtrying to make, and | don't know if you
accept it or not, is that you were having trouble

yourself in trying to determ ne what the Crown's

t heory should be as to what street it occurred on.
Well, M. Wlch, in this instance |I think it was
strictly an al phabetical difficulty because that
incorrect Avenue P got in and moved ny letters
down one, if you wll. That's, | think, what must
have happened, sir.

But you realize now Avenue O is the | ogical street
for her to walk down?

Yeah, all things --

You are satisfied with that?
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Yeah.

And | want to focus a little bit on your, on how
you perceived things happened and at this tinme if
| could turn to 067384 at 85 actually, and what
|'mreferring to is your -- this is your letter to
t he parol e board. | "' m not going into it for the
ot her purposes --

Okay, sir.

-- other than how you describe the incident.

Okay, sir.

It would have been very fresh in your mnd at that
time, and starting about here, highlight that
portion there, they drove along Avenue N around
7:00 a.m, asked directions of Gail MIller, and
' m going to read this quickly.

Okay, fine.

And they asked for Peace Hill, didn't know,
replied stupid bitch. At the end of the bl ock,
stuck, M| gaard headi ng back towards the sidewalk
on which M Il er had been wal ki ng, confronted,
grabbed purse, pulled knife, took her down alley.
Now, you've got this portion here which is really
what |'m | ooking at.

Okay, sir.

Ni chol John observed this part of the episode and
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ran away, eventually getting back into the car.
When Wl son returned to the car she was
hysterical, and you've got her running away com ng
back to the car.
That is --
Where does that cone fron??
Okay, just a mnute. That is Nichol John running
away ?
Yeah. | " m just wondering, that would not have
been in trial evidence.
| can't say, sir. Maybe it wasn't.
M ght that have come from the script?
Not by me, sir, it didn't, because | did not read
that thing. This could be the trial evidence, it
could also be wrong.
Now, | appreciate that when we | ook at your
cl osing address and your position you took back
then, there are some difficulties with remenmbering
and getting everything together, and | can
understand that.
Okay, sir.

COMM SSI ONER MacCALLUM:. Just a second.

MS. KNOX: M. Comm ssioner, | don't mean
to needlessly interrupt, and | won't, but having

had the opportunity to review Nichol John's My
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23rd statenment |ast night, not in great detail,
it seems to nme that that was said in her
statement but not in her evidence in trial, but
t hat may be --
MR. WOLCH: You m ght be right, but | guess
my point is that was not adm ssible evidence.
No.

MS. KNOX: No, but it was in her statenment.

BY MR. WOLCH:

|'"m sorry, |I'm sure you are right, but that was
not adm ssi ble evidence that you were putting to
t he parole board is what |I'm getting at.

No, sir. | " m sure what nmy counsel said is no
doubt what happened.

| accept that.

Okay, very good.

What | would like to do is bring to your attention
that, and | don't know if you are aware of this,
and | would be interested in know ng, that there
was prepared a film of your -- that deals with
your closing address. Are you aware of that?
No. | was not asked to take part in it either,
M. Wl ch, but | didn't know that.

Well, | don't think anybody plays your part, but

your voice is there.
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Very good.

| would |ike to have you see it and then | want to
ask you some questions.

Certainly.

| think it will be quite enlightening and will

save an awful lot of time --

Very good.

-- if we could look at it. | "ve arranged to have
it on the screen | hope. We'll go through it once
and then --

Yes, thank you, sir.
-- and 1'll ask some questions. Take your tinme
with it.

Very good.

TRANSCRI PT OF NARRATI ON OF VI DEOTAPE REENACTMENT

"A single portrayal of the evidence
given at the trial of David Ml gaard in
January of 1970 is virtually inpossible
because of the many conflicting versions
put by the witnesses Nichol John and Ron
W | son. Thi s videotape attenmpts to
provide the viewer with a sense of the
area in which the crime occurred and to
portray the all eged encounter with Gai

MIller."
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MR. WOLCH: Can we stop for a mnute? |
t hought it was going to work. Try it again.
"I't's unclear as to whether this alleged
encounter occurred on Avenue O or Avenue
N between 21st and 20th Streets in
Saskat oon. "
VI DEOTAPE STOPPED
MR. WOLCH: That's not the beginning.
COMM SSI ONER MacCALLUM: You can take a few
m nutes to set that up.

MR. WOLCH: Could we set that up if you

don't m nd?

(Adj ourned at 9:30 a.m)
(Reconvened at 9:45 a.m)
MR. WOLCH: M . Comm ssioner, for the
record, | probably should have said that the tape

in question is one that we prepared for the
Supreme Court. It was filed in the Supreme Court
for the reference itself and the tape, | believe

| provided it a nunber of nmonths ago, quite a few

mont hs ago with the intention of

her e.

Unfortunately it

wasn't

having it

pl ayed

is the word

digitalized, and so it makes the playing of it a
little nore difficult, and so we're going to try

and do it at this point in time. \Where it's at
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now i s about a mnute into it, the first m nute
is really blurry. | don't know if it will go
from here, but maybe we can give it a try and see
how it works out.
COMM SSI ONER MacCALLUM: All right.
VI DEOTAPE CONTI NUED

"... though her evidence was

consi derably different at the trial.

In his closing address to the
jury, the Crown Attorney said the
foll ow ng:

"Now, I'd like first to outline the
Crown's theory of the offence. The
evidence is that the girl, Mss Mller,
was standing at her residence home, 130
O South between, as | get it, 6:35 and
6: 45 the morning of the murder. It must
be inferred that she set off on foot for
the bus line on 20th down either Avenue
P - excuse ne, Avenue O or Avenue N, one
or the other. She had to go south from
her residence, and the Crown suggests on
t he evidence that it was down Avenue N
proceedi ng southward on the west side of

t hat avenue, proceeding towards 20th
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Street where the bus line is.

Al t hough the Crown comm t

ted

itself to the theory that M| gaard's

encounter with Gail MIller occurred on

Avenue N, this passage fromthe jury

address shows that the Crown al so
allow for the possibility of an at
on Avenue O.

Let us begin with an

had to

t ack

exam nation of the Avenue O theory.

Gail MIller lived at 130

Avenue

O South which was slightly over one

block in a straight line from a bus stop

| ocated on the sout hwest corner of

Avenue O and 20th Street. Ther e was

al so a bus stop located at the corner of

Avenue N and 20th Street. | f Gai

MIler were to take the bus to work

al ong 20th Street, compon sense suggests

t hat she would take the most direct

route to the bus stop, straight al

Avenue O to 20th Street.

ong

As we see in this portrayal,

Gail MIller would | eave her home from

the front door and would have the
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of crossing over to the west side of the
street, either at 21st or when she
reached 20th Street. Here we see her
crossing over to the west side of the
sidewal k at 21st Street and then
proceedi ng sout h.

At this point, according to the
Crown theory, she would be stopped by
the Wl son vehicle and M| gaard woul d

ask her for directions.

"Hi . Do you know how to get to
the Peace Hill area?"
"No, |I'msorry."

"Stupid bitch."
Ms. MIler would then continue in a
sout hward direction towards 20th Street
and, according to W1l son and John, they
al so proceeded in a southward direction,
arriving at an intersection on a street
with a center boul evard. Although 20th
Street has never had a center boul evard
or any sort of median, the Crown
nevertheless insisted that the street on
which the U-turn was made was 20th

Street. Here we see the point at which
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the car has reached the intersection and

begun its U-turn as well as the |ocation

of Gail MIller, given her forward
progress, after the encounter with

vehi cl e.

t he

The evidence at trial disclosed

t hat once the U-turn was three-quarters

compl eted, the car became stuck and

M | gaard and W | son got out of the

and spent a considerable period of

car

time

trying to get it unstuck. By the time

t he decision was made for M| gaard

and

W lson to get out of the car and try to

push it, Gail MIller would have already

arrived at the bus stop on Avenue O and

20t h. The evidence that Ml gaard |eft

on foot to get help toward where the

girl had been walking in this version

removes the possibility of an encounter

with Gail M ller on foot. The alleged

encounter with Gail MIller on Avenue O

is simply not possible.

Mor eover, David M| gaard was

| ooking for St. Mary's Church as a

| andmark to guide himto Cadrain's
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Al bert Cadrain |lived one bl ock south of

St. Mary's Church and, if this al

eged

encounter had occurred on Avenue O, then

the WIlson vehicle would have been stuck

not more than 50 feet from this rather

i mposing | andmark, a |andmark which, at

approximtely 9:00 a.m on the nor

ni ng

of January 31st, 1969, in fact did guide

Ml gaard to the Cadrain hone.

The Avenue N theory evol ved as

a result of the statenment given by

M. Henry Di ewold who was the caretaker

of St. Mary's Church. Di ewol d testified

t hat he wal ked from the rectory of
church to the church itself at
approximately 7:00 a.m and as he

he had a clear view into the east-

t he

wal ked

west

portion of the T-shaped alley. He said

that he saw lights of a car positi

oned

at approximately the stemof the T in

the alley which would be approxi mtely

at the point where the police vehi

cle is

positioned in this photograph. As he

returned fromthe church to the rectory

at about 7:10 a.m he saw the |lights
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again and saw a figure pass back and

forth in front of the lights.

The evidence of Marie |Indyk

suggests that either she or M. Di

is m staken about the tinme. In or

ewol d

der to

connect this car with the murder and

with WIlson, John and M | gaard, the

Crown had to explain how it would
been in the alley facing in a west
direction. The way that this was

was to place Gail M Iler walking

have
erly
done

n a

sout hward direction on Avenue N headed

towards the bus stop at 20th Street.

Here we see a portrayal of the

route that Gail MIler would take

to

come directly out of her front door,

head south on Avenue O to 21st, then

east on 21st to Avenue N, then south on

Avenue N toward 20th. Wth tenmper

hovering about m nus 40 Fahrenheit

atures

, It

is difficult to conceive of why anyone

woul d take the | ongest route possi
a bus stop. I n any event, as Gai
M1l er proceeds south on Avenue N,

see and hear the alleged encounter
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her .
"Hi . Can you tell me how to
get to Pleasant Hill or downtown?"
"No, |I'"'msorry."

"Can we give you a ride
somewher e?"

"No, thank you."

"Stupid bitch."
Her response to the trio is inconsistent
with someone who had lived in the area
for several nonths, although at the
trial Nichol John testified that after
t he encounter the vehicle went to the
i ntersection, made a U-turn, got stuck,
t hen got unstuck, then conpleted the
U-turn and pulled over toward the curb
before entering the alley behind the
funeral home. In her statement of May
24t h, 1969 she told the police that
after the alleged encounter the vehicle
turned directly into the alley where it
became stuck. She descri bed a period of
time spent trying to get the vehicle
unstuck with Ml gaard and Wl son in the

vehi cl e. She then descri bed both of the
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boys getting out of the car, tryi
push and then ultimtely going to

hel p.

ng to

seek

As we see in this portrayal of

that statement, Gail Mller is |lo
the car and the entrance to the a
before either WIlson or M| gaard
the vehicle. The Crown's theory

this crime occurred did not accou

ng past
[l ey
| eave
of how

nt for

the forward progress of Gail Ml er

because in this, the nost damagi ng

scenario for Ml gaard, Gail MIlle

20th Street and, according to Nic

r is at

hol

John's trial evidence, a considerably

| onger period of time was spent at the

intersection and at the curb befo
actually heading into the alley.
encounter with Gail MIller by M
after |leaving the vehicle to seek
was sinmply not possible.

In spite of this, Nicho
then stated that she saw M | gaard
encounter the woman that they had
for directions, grab for her purs

struggle and then draw with his r
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hand a knife and begin several st

moti ons at this woman. He t hen

abbi ng

supposedly dragged or moved this victim

into the east-west portion of the
ultimately disappearing, as we se
the right into the north-south po

of the stem of the T toward where

al | ey,
e, to
rtion

t he

body of Gail MIller was ultimtely

found.

Ni chol John's recollecti
fuzzy after this point. She cl ai
she then ran from the car, cane b
the car and saw Ml gaard at the T
portion of the alley depositing a
in a garbage can. Somehow both h
W Il son were then back in the car
i nexplicably it became unstuck an
drove away enroute to the notel,
Danchuks and then Cadrains.

Aside from the fact that
MIller's forward progress would h
precluded an encounter with M I ga
assum ng that the car was stuck i
area, there are several other fac

whi ch defeat this theory.
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First, Gail MIler was stabbed

t hrough her coat and not her dress.

This means that Nichol John woul d

have needed to see David M| gaard

al so

renove

Gail Mller's coat, take her dress down

around her waist, replace the coat and

t hen stab her.
Al so, the police identif
officers testified that there was

sign of a struggle beginning at o

i cation
no

ne

poi nt and | eading to where the body was

found and, in particular, there was no

bl ood in the snow.

In addition, identificat
officers testified that there wer
signs of a car having been stuck
anywhere in the east-west portion
all ey.

The Avenue N theory, acc
to the nmost damm ng version, Nich
John's May 24th, 1969 statenment,
does not work, and works even |es
t he basis of Nichol John's eviden
the trial.

The stunning aspect of t
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case is that the Crown had substanti a

information in its possessi on not
apparently disclosed to the defenc
whi ch concl usi vely establishes the

fiction of the Avenue N theory.

e

1. Adeline Nyczai provided a

statement or January 31st, 1969 stating

that she saw Gail MIller alive between

6:35 a.m and 6:45 a.m dressed fo

but wi t hout her coat on. She st ated

that Gail Ml ler usually left for

r

wor k

wor k

before 7:00 a. m This witness testified

at the trial.

2. Ann Friesen, another

of

Gail MIller's roonmmates whose statenent

apparently was not disclosed, said on

January 31st, 1969 that Gail MIlle

r

| ef t

every norning between 6:40 a.m and 6:45

a.m, wal ked straight south on Avenue O

to 20th Street and left by the fro
door .
3. Betty Hundt, another

roommat e, provided a statenment on

nt

January 31st, 1969 stating that Gai

MIller left every norning at 6:45 a.m,

Meyer CompuCourt Reporting

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch

Vol 90 - Thursday, November 3rd, 2005

Page 18225

going out the front door, and M ss Hundt

believed that Gail MIIler wal ked south

on Avenue O to 20th Street.

4. According to a witness by

the name of Mary Gallucci on the day

before the nmurder, a pretty nurse

travell ed south on Avenue O to the bus

stop at 20th. This is consistent

the statements of Nyczai, Friesen

with

and

Hundt . Ms. Gallucci also observed a

construction worker wearing a yell

hard hat would come from south of

ow

20t h

Street to the bus stop on Avenue O at

approximately 6:45 a. m

5. At 226 Avenue N South M.

and Mrs. Arthur Merrimn were waiting

for a taxi that they had ordered for

6:55 a.m | ooking out their front
directly at the spot where Nichol
claimed that the car became stuck.

saw not hi ng.

wi ndow
John

They

6. Through the disclosure

process, the reference case cont ai

ned

statements of many people who were out

on the streets in the vicinity of
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crinme. No one saw a vehicle stuck and,
if WIlson and John are to be believed
that the car became stuck at the
intersection of Avenue N and 20th, a
consi derabl e ampunt of traffic,
including city busses, would have had to
circumvent the car. The notion that

nei ther M| gaard nor WIlson was able to
find any assistance to get the car
unstuck is simply untenabl e.

7. George Jones, a student who
lived on the southeast corner of Avenue
N and 20th Street, left his honme a few
m nutes after 7:00 a.m and wal ked north
al ong Avenue N to 22nd Street past the
funeral home and the back | ane. He saw
not hi ng.

8. Another witness interviewed
by police who |ived at the southwest
corner of Avenue N and 20th Street drove
his truck north on Avenue N from 20th to
22nd Street past the funeral home and
the alley at approximately 7:00 a.m He
saw not hi ng.

Several i1independent witnesses
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failed to corroborate the Avenue N

t heory. In fact, they contradicted it.
The conclusion is that it, |ike the
Avenue O theory, must fail.

Consequently, there is no
credi bl e evidence placing M| gaard at or
near the scene of the crime when Gail
MIler was killed."

VI DEOTAPE ENDS
COMM SSI ONER Mac CALLUM: Has that been
mar ked for the record?
MR. WOLCH: Pl ease, sir, mght it? | think
it has a document number | think.
MR. HODSON: It will have a doc ID. l's
t here one on that --
MR. WOLCH: No, that's m ne, not the one |
gave you.
MR. HODSON: | will get and advise you of a
doc I D for the tape.
COWMM SSI ONER MacCALLUM:  Thank you.
BY MR. WOLCH:
M. Caldwell, I'm going to have a -- sorry, |"l
wait for M. Hodson.
M. Caldwell, I'm going to have

a few questions only about the tape, but before |
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ask you a few questions, do you have any reaction

to seeing that given the m ndset you had back in

‘697

Well, it -- number 1, sir, | hadn't seen it before

now as you may realize.

Correct.

And it certainly presents a -- | don't know --
umm, possible, at the bottom |l evel, alternative
the facts as | understood them in other words,
presents, you know, a presentable other way the
t hing may have happened. | maybe should -- |
didn't see that one, M. Wl ch, as you know. I
also did not read any of the books or see any of

the movies, just so that that's clear.

to

it

That's fine. l'"mjust trying to say, you see that

and when you look at it it shows that whichever
t heory you are advancing, they appear to be

i mpossi bl e. Do you now see the inmpossibility?
know it didn't happen.

Yeah.

Do you now see the inpossibility of it?

Well, I'"m-- umm what can | say. " m not sure,
sir, that | see that it's inmpossible based, of
course, on what we had at the time of the trial,

which you realize is not what's in this film
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But everything in this film was avail able at the
time of trial.

Were all those -- there's names of w tnesses there
that | didn't recognize, but that may not be --
But they come from police reports.

Okay.

' m not saying that you had all that

information --

No.

-- but 1I'"m saying between yourself and the police
everything there was avail abl e.

Ckay. If that's the case, | don't doubt what you
are telling me, sir. Clearly some of it didn't
get to the Crown.

But when you act it out, do you see the

i mpossibility of Gail MIIler going ahead, you see
20th Street, which is a busy -- you can see how
active that street is generally?

Uh- huh.

It's not a hidden-away street?

| realize it is an active street. There was
evidence at sone stage | think of Nichol John

i ndicating they ran into what she called |I think a
snow boul evard. Clearly there was no, you know,

civic boulevard there. | did -- | think | said
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one of the things that could have happened is she
coul d have kept going south and been totally out
of the picture when any of this was about to
happen.

But they are all coul d-haves?

Yeah.

You see there's people around, there's the
Merrimans, there's busses going by, there's people
goi ng by, nobody sees a single thing -- Diewold
and I ndyk see other things -- but nobody sees
anything to corroborate any theory you have.

Well, sir, that's certainly how this | ooks, yeah.
And then you have the added feature of W/ son at
40 bel ow for 15 m nutes. \Where's he going?

The 40 bel ow aspect, |I'm amazed that much of any
of this happened, including, you know, the killing
itself, but that seemed to be a fact at the tinme.
Oh, no, but there was much specul ati on and nore
logic in the idea that it happened inside a car,
the car that Di ewold was | ooking at.

Yeah.

But, | nmean, you accept that W I son may have

wal ked for 15 m nutes --

Uh- huh.

-- | mean, he would have been further away than

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

Page 18231

Mss (V4)---, but how -- I'mtrying to understand
how you could accept in 40 below he's going for 15
m nutes. \Where is he going?

Is he not the one who was going to a service
station or trying to find one?

He can't find help on 20th?

No, |I'm just --

Yeah, no, but I"'mtrying to understand how you
dealt with that in your own mnd as you are
putting together your case?

M. Wolch, that, the WIlson part, as |I recall he
was | ooking for a service station --

Okay.

-- and very well may have --

Al right. But given -- oh, |I'msorry.

MS. KNOX: Just one, and this is purely a
technical point in terms of distance. W | son
said that he, at one point he was away from the
car for 15 m nutes, he would have only been
wal king in one direction for 7 1/2 --

MR. WOLCH: Oh, okay.

MS. KNOX: -- because he would have had to
do it twice --

MR. WOLCH: Okay.

MS. KNOX: -- so he couldn't have gone a
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di stance of 15 m nutes and conme back.
MR. WOLCH: So he couldn't have got to Ms.
(V4)--- and back.

MS. KNOX: I - -

BY MR. WOLCH:

No, | get your point.

Yeah. Actually, M. WIlch, | had just thought of
t hat nyself and --

Okay, it wasn't a trick.

But it was 7 1/2 each way according to W I son,
yeah.

Each way, but 7 1/2 m nutes at 40 bel ow, you are
going to go pretty far?

Yeah, | follow you, sir.

| mean Gail M Iller can get from her house to the
bus and back two or three times in that amount of
time?

Yes.

But, in any event, would it be fair to say that,
at the time of the prosecution, you were so
focused on David being the killer that you never

took a step back, like this video did, and say

"okay, let's look at it all and test it, let's
test the frailties, let's test the

i mprobabilities", that; you never went to the
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scene, you told us that?

| did not.

But you never really tested it, you relied, 'the
police believe he did it so | believe he did it'",

and we go in one direction?

Well, M. Wlch, in a sense | did not take a step
back and |l ook at it because in -- at the time when
the case was being devel oped, if you will, there

were, in nmy view, no other possible suspects known

to ne -- and | appreciate that | wouldn't know of
all of them -- but there was no other |ikely

scenario that | was aware of, and that of course
would tend to fo -- you know, keep nme focused on

M. Ml gaard.

Okay. And that's assum ng you didn't know about
the other attacker in the area, |ike --

Yeah, and --

Al t hough it was on your file, but you didn't know
about that?

Yeah, the -- that's an -- | don't mean to be --
that's a very awkward topic, as to who found out
what when, as | believe | didn't clearly or in --
you know, know about the other attacker matter.
" m sure we could go through that again, but --

No.
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No, | didn't think you would wish to, but --

No. But would it be fair to say that, when you
see the video, it causes you consi derable

di sconfort as to the case you put in?

Well, it, it advances anot her tenable explanation
of how the nmurder occurred.

No, it, with respect it doesn't, it just says

"this is how it didn't happen"?

Or yeah, pardon nme, | meant how it did not occur.
Yeah, but | mean --

Yeah.

-- all that was there for you, |I mean all the

statements were taken from police reports, --
Yeah.

-- files, I know of nothing in that video that
wasn't available to you back in '69?

| did -- never saw a person named George Jones in
a witness statement for one thing, was that --

It was in your police reports, though, 1"l -- |
can't find it now, but we didn't just make it up.
Yeah. But | think, M. Wlch, that it was, if you
will, not in my prosecution file, that | think I
woul d have remenmbered that name to start wth.
Well we'll -- you mean the singer, you nean, is

that the idea?
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No, | just, | had just never seen that.

OCkay. We'll try and find it for you.

Okay, that's fine, sir.

Okay. | " m going to | eave that video for now --
Al right, sir.

-- and I'"mnot going to go over it with you again,
but is there any other comment you want to make,
havi ng seen it, that you feel m ght be of sone
assi stance?

s that -- was that made by the reconstruction
gentl eman from Vancouver ?

No.

OCkay. That's fine. Because that gentl eman phoned
me, |'ve forgotten his name, about tinmes, places,
measurenments, etcetera.

Okay. | " m not worried about that, |I'm worried
about the content.

Yeah.

Is there anything else in there that says "wait a
m nute, | should have known that", or "how did

t hat get by me", or anything like that at all?

Not that | can pick out at the moment, sir.

Okay. And we could turn to a different topic with
you. M . Pringle asked you a number of questions

about M. Tallis and you clearly, you clearly had
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not hi ng but praise to say for M. Tallis, there is
no doubt about that, and | was taken by your
comment several times about how hard a worker M.
Tallis is.

Yeah, | knew himto be that, sir.

An extrenely hard worker?

Yeah.

The prelim nary hearing in this case, if nmy menory
serves me right -- and I'm sure if |I'"m wrong
somebody will correct me -- was August the 18th;
is that when it started?

| don't have that but |'m sure --

Sorry, I'm --

-- it's easily findable.

Okay. | "m pretty sure it was August 18th or
t her eabouts. " m sorry, | should have known the
date, --

No, that's fine, sir.
-- but I just do it by menory.

MS. KNOX: | can give you a document that
will assist you.

MR. WOLCH: Oh, thank you.

MS. KNOX: That's the start date and that's

BY MR. WOLCH:
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Yeah. It started on Monday, August the 18th, --
Very good.

-- and then it went, it says here, Thursday the
21st, Wednesday the 27th, Thursday the 28th, | ooks
| i ke maybe Tuesday the 4th possibly -- Thursday
the 4th, Friday the 5th, Wednesday the 10th, and
Thursday the 11th, so it's into September.

That was, M. Wblch, was that all prelim dates or
were there a couple of opening/adjournments in

t here?

Well, there would be gaps, but those appear to be
t he dates when the prelimnary went on.

When the actual evidence was running, is that --
Well, that's right, that's --

Okay. | just want -- as you know, there were two
or three early appearances where, essentially, the
t hi ng got adjourned, but --

No, I'm tal king about the prelimnary hearing.
OCkay, that's -- | amtoo, sir, but --

As | see it, Monday the 18th was the first day?
Ckay. L1 --

Okay?

That's, |I'm sure, right.

And the reason | ask you about that is if we can

pull up 0015 | think it's 06, but | could be
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wrong, | have the document with me but |'m having
a hard time reading it. Oh, that's right.

Okay.

Now here's your letter to M. Tallis, and what you
are giving himare -- is really the nost inportant
part of your case, Cadrain's statenment, the two
Wl son statements, and the John statenents; you
see that?

Yeah, | do.

And that's dated August the 15th, if we can get

t he whol e --

Okay, | see that as well.

You see?

Yeah.

Now woul d that have gone by mail ?

| assume so. The -- it -- our office was in the
court house and the |lawyers had a, pickup drawers
in land titles, which at that point was in the
courthouse.

Okay. Well August 15th would have been the
Friday, | take it, --

Yeah.

-- the Friday preceding the Monday when the
prelimnary started?

Uh- huh, yeah.
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So we don't know if M. Tallis can tell us, or we
-- when he got it, but the absolute earliest would
have been the Friday and nore likely the Monday?

Yeah. It could be, sir, depending on which nmethod

Well, if you mailed it, for sure he didn't get it

until Monday?

Absol utely, which makes me wonder if | mailed it.
| think we may have used another method, | don't
know.

Okay. Vhatever it is, we're now talking about
either the day of the prelimnary hearing, or the
weekend before, he is getting the nost inmportant
statements of the case?

It | ooks that way, sir.

Now you made conment about how M. Tallis burns
the m dnight oil and works hard, and | don't doubt
that to be correct, but at that point he didn't

have very much to work with?

Yeah. If that's the -- | have no reason to doubt
the dates, timng, etcetera, sir. | don't --
don't know if this is the first material | sent

him is one thing.
But you appreciate how i mportant a prelimnary

hearing is, | think M. Pringle took you through
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t hat ?

Yes, absolutely.

It's a chance to ask questions that you m ght not

want to risk at a trial?

Yeah, | --

You know, you m ght want to attack the police a

l[ittle bit at a prelimnary --

Yeah.

-- as to how they took statenments, but you m ght

not want to do it in front of a jury?

No, | agree with that, sir. Yeah.

So you can really experinment and try things at a

prelimnary, but it's pretty hard to do if you

don't have the statements?

| agree with that principle exactly, sir.

Now we know di sclosure is crucial on defending

peopl e, but | understand the word that always goes

before disclosure is the word "timely"?

That | would -- | understand that as well.

So August 15th, and maybe the day of the

beginning, is pretty late to be giving out the

most i nportant statements in the whole case?

| agree, sir. The first sentence in nmy letter:
"Further to your letter of June 10

and our telephone conversation, encl osed
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etcetera. Evidently, we had spoken about this at
or shortly after June 10th, by the way this

reads.

well - -

But M. Tallis m ght have nore know edge on that
than | do, sir.

It just seenms to nme that August 15th is a rather

| ate response --

Yeah.

-- to the June 10th request when | take it you had
t hose statements for some period of time?

Well that, M. Wlch, is something |I don't know,
frankly. There were difficulties with summer
hol i days, both in terms of investigators and in
terms of our office, I -- M. Tallis may know this
better than I, but | would assume there was some
difficulty in assembling the materi al:

"I also enclose ... the Autopsy Report

and sonme of this may have been waiting on others,
is all I can suggest.

No, but | mean | appreciate -- I'mnot trying to
say anything about M. Tallis, --

| -- yeah.
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-- but when you say he was such a hard worker and
prepared, --

Yeah.

-- you can't prepare if you haven't got it?

No, | understand your point, sir. | can't expand
on that unless you can have some other --

Well | can perhaps, then, take you to 0015009.
Okay, sir.

Now |I'"m relying on what your counsel gave nme as to
dates of the prelimnary, --

Yeah.

-- and the prelimnary continued on the 10th and
the 11th, | believe, according to the note | got,
and | have no reason to doubt that. So here you
are writing to himon Septenmber the 9th; do you
see that?

| do.

So you are now well into the prelimnary?

It appears that way, sir.

| think you've had about six days of prelimnary
by then, and you are responding to himby this
time, and | don't know when he would have got this
| etter, whether the prelimnary was still on or
not on or whatever, and you talk about Les Spence

who we heard about, and Dennis Elliott who we
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heard about, and then you say they were both

elimnated as suspects. So, in your mnd, that's

not going to help hima great deal; is it?
No, but | think it's something he should know,
sir.

No, but they were elim nated?

Yes, that's correct.

Yeah.

In other words it -- if he had the -- that could
save him chasing around trying to find things
about them out | would assune.

But if you |l ook, earlier in this letter you say
t hat you have gone through the 95 statements, --
That's right.

-- so you would have read the (V4)---- (V4)---

statenment ?

Assum ng it was one of them sir, | would have
read it.

Yeah. Now | 'm still astounded as to how you could
read (V4)---- (V4---'s statement that she was

attacked on the same day, at roughly the sane
time, in roughly the sane area, --

Uh- huh.

-- and not say "this is something that falls

within M. Tallis' request"?
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Yeah. At this point | don't know that, sir, in
other words |I'msure | read it but | don't know
what the -- what followed that.

No, but what | am getting at is you read it

carefully enough that you are able to give them

Dennis Elliott, that you know isn't going to help

him --

Yeah.

-- Leslie Spence that you know isn't going to help

him and yet you have the (V4)--- statement, which

many wi |l say should have been |l ed regardl ess of
whet her it helps himor not as part of the

story, --

Uh- huh.

-- and somehow, at this time, it doesn't go to

hin? | --

Doesn't --

You can't explain it; can you?

No, sir. The second, or the paragraph that says:
"The only material that could possibly
fall into this category ...",

| mention Spence and -- let's see here.

And Elliott?

Yes, and those were things that -- | ended up

saying they were elimnated as suspects, | did
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give themto M. Tallis on the footing that he
m ght have, | suppose, a different view of that
than | did, so that | said they'd been eli m nated

but | recited what | thought they could say --

No.

-- in that, yes. Just - -

You know, | won't bel abour it, but you see --
Yeah.

-- the (V4)--- mssing, --

Okay.

-- you know, |I'm not even focusing on any other

statements of victims of Fisher, --

Okay.

-- I"mjust focusing on (V4)---, who is so closely
rel ated that you wouldn't have spotted it is quite
remar kabl e?

Well, evidently | didn't, sir.

And if you turn to the next page, to 001510, the
next page in this letter, --

Oh, | see that now.

-- you see you give some nmore information about
some man - -

McCrea Fraser.

Yeah, a cab driver | think. But |I'm nore

concerned with the next paragraph:
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"You al so asked for, and |I now encl ose,
copies of the statements by Sandra
Danchuk and Walter Joseph Danchuk, both
of whom were Crown wi tnesses at the
prelimnary inquiry."
| assume that | did not have their statements,
M. Wlch, that's all | can read into that, at the
prelim because this says I:
"You al so asked for, and |I now encl ose,
copies of the statenments by ...",
Danchuk, the two Danchuks:
"... both of whom were Crown witnesses
at the prelimmnary inquiry."
The only thing | can, you know, sense | can make
of that, they must have been called, | nust have
been working w thout their actual statenments.
Does that make nuch sense to you, --
well - -
-- that you would have these wi tnesses called and
you woul dn't have the statenments they gave to the
police?
| m ght have had a police report saying "this is
what they say", sir, that's -- just let me read a
little further on. Yeah, no, that's the way that

| ooks to nme.
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It just strikes nme as a bit strange that "here,

M. Tallis, here are the statements of the

wi t nesses who have already testified"?

Yeah, yeah. That's unusual, M. Wl ch, in this

scenari o. | can't say it didn't happen though.
Well, it did happen, it's here?

No, | mean it appears to have happened in this
scenario. If it were a nunmber of wi tnesses of

course |1'd be, you know, concerned about that, but

that's -- that's the only way that makes sense to

me and | believe that's true.

Well the one, the nmore troubling paragraph, is the

one that follows:
"I also enclose copies of the two
statements taken from the accused,

Uh- huh.

"... one in Wnnipeg, March 3rd, 1969,

and the other in Saskatoon April 18th

As | nmentioned to you, | may or

may

not attempt to have either or both of

t hese statements ruled voluntary, either

for the purpose of putting themin as

confessions or holding themfor

cross-exam nation purposes, at the trial

herein."
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Yeah.

There is a couple of issues to be addressed there,

Sir.

Okay, sir.

First, as | understand it, the | aw then was that

you couldn't cross-exam ne the accused on a
previ ous statenment unless you had proven it
vol untary?

That's correct.

But you didn't have to put it in as part of your

case?
Yeah, there was a -- the law, as | recall it, was
t hat one could prove -- pardon ne -- the statenent

or statements voluntary and then hold themin case

t he accused testified. That was a, the |aw as
recall it at that time, that could be done. I
frankly, don't ever recall doing it but,
evidently, | knew about that at this point.
Okay. But that would be, that would also be --
and | don't say this derogatorily -- but that
woul d be a trial tactic on your part?

Well, yeah, it's something you could do.
Evidently | didn't so --

Yeah. Are you aware that the policy in certain

provinces at that time was to always put in the
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statement of a person charged with nurder?

| did not know that, M. Wl ch.

It's not a | egal obligation but some provinces had
a policy?

Well I -- 1 -- 1 don't doubt that that was the
case. | woul d have thought it would have created
some difficulty imposing it but, nonethel ess, |
under st and what you are saying.

That was a Manitoba policy. | was a prosecutor in
' 69.

Okay. Very good.

But, l|eaving that aside, |I'm nore concerned with
this; we are now towards the end of the
prelimnary hearing and it would appear that M.
Tallis does not have the accused's statements?
Until this time.

Yes.

That's right, that appears that way to ne.

Now, as | understand the | aw back in '69, the Code
mandat ed that the accused nust be given copies of
his statement, that was actually in the Code?
Okay. Now | won't say, M. Wblch, that he wasn't
given them | don't know that, in other words that
t he accused was not given them or was, at that
time.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

Page 18250
Well, they wouldn't be given to David, they would
be given to his lawyer | would think?
No, but | -- literally speaking, they could have
given themto him | don't know whether that
happened.
OCkay, well, assume it didn't happen.

Okay. This is nmy attenpt to pass themon to M.
Tallis.

Ckay. But |I'm just wondering, why so late in the
day, | mean howis M. Tallis to prepare properly
for a prelimnary hearing when he doesn't even
know what his client told the police?

| don't know why it was at this late juncture, |
simply don't know that at this point, sir.

Well you were asked a | ot of questions about, from
M. Pringle in particular, about a |awyer
preparing for Court --

Yeah.

-- and being up on everything. I n your experience
can a | awyer properly conduct a prelimnary
hearing w thout knowi ng --

Yeah.

-- what his client told the police?

Yeah. No, it's -- that would be a nmust, and I

don't know why this thing devel oped in the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

BY MR. WOLCH:

Page 18251

sequence it did, but it clearly did.
Maybe we're going to |earn sonmething.

MS. KNOX: No. M. Comm ssioner, again |I'm
-- 1 don't mean to be difficult, but the
presumption in M. Wl ch's questions is, by the
date of this letter, M. Tallis didn't have or
hadn't seen the statements in order to prepare.
| draw your attention to a -- one sentence in the
letter that indicates that he is now sending him
copies of statements he has already seen, or he

has already had, referring to the MRae Fraser

statement. The | anguage of it -- | didn't mark
it as | was |ooking -- but when he tal ks about
the McCrea:

"I now encl ose copies of these
statements for your file ...",
and:
you will recall from reading the
st at ement "
So, clearly, M. Tallis had read statements that
he is now being given copies of in advance, if

the | anguage of this letter is right, so --

Well, that may be true, but | don't think it's

that clear. That's not -- | mean, on a plain
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reading we can interpret it, and | may agree t
it's possible you discussed with M. Tallis wh
M. MIlgaard said, --

Yeah.

-- | don't know, --

Do you - -

-- but I would think, as counsel, he would wan
copy before the prelimnary starts?

M. Wlch, is it -- could I just -- | didn't
notice this either. Could I deal with that M
Fraser paragraph because it may throw some lig
on the rest of it?

Okay. Well --

This is paragraph 2 on page 510:

"You will recall asking ne earlier about

a taxi driver who was supposed to hav

driven Gail MIller and a man to work

the morning of January 31st, and | sone

time ago supplied you with copies of

two statenments by MacRae Fraser to read.

| now encl ose copies of these statenents

for your file, and, as you will recal

fromreading the statements, it appears

that Fraser is of the opinion that this

inci dent took place either on January
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30th or 29th and not January 31st."
Okay. Can we pause there for a second?
Yeah.
Okay.
What that means to ne, M. Wl ch, is that | showed
themto M. Tallis in person previous to this and
"' m now sending themto him
But if we go to the next paragraph, --
Yeah, okay.
-- you don't say "I enclose copies of two
statements fromthe accused as | showed them to

you before"?

Yeah, | don't say that in there, sir, and that's
true.

You say "I nentioned to you a different topic",
mean | - -

Oh, | see.

| don't know what happened, what | am saying is on

the plain reading of this letter it's quite a
guantum |l eap to say that, because you say to him
"l showed you the McCrea statement, the MCrea
statements, | also showed you the David M | gaard
statement " ?

Well, if | can read that |ast one, maybe | can

hel p, sir:
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"I also enclose copies of the two
statements taken from the accused, one
in Wnni peg, March 3rd, 1969, and the
ot her in Saskatoon April 18th, 1969."
It says:
"As | nmentioned to you, | nmay or may not
attempt to have either or both of these
statements ruled voluntary, either for
t he purposes of putting themin as
confessions or holding them for
cross-exam nation purposes, at the trial
herein."
Now t hat can only mean, M. Wl ch, that | showed
the -- themto M. Tallis, | think probably in
the same way as the other one we were speaking
of, now |I'm sending themto him Simply -- and
it may all have been done earlier, but that
appears to be how it was in this instance.
M. Caldwell, |I've had trouble yesterday with how
you i nterpret what you write,
Very good.
-- and |I'"'m having a lot of trouble with this one.
Very good.
' m not saying you didn't read themto M.

Tallis, --
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Okay, that's fine.
-- I'"mjust saying this paragraph doesn't say

that, and no reading of the previous paragraph can

make you believe that. It would have been just as
easy for you to say "I showed you these statements
before", in fact one m ght conclude that the

McCrea paragraph contradicts that you would have

shown him the statenment, because you woul d have

said so?

The way, M. Wblch, | read this is that it appears
to deal with three, if you will, sets of
statements. In all these it appears that M.

Tallis had seen them previously. The one says:

as you will recall from reading the
statements ...",

Fraser's, this and that.

Ils that the statement -- yeah, go ahead?

The next paragraph says:
" statements by ... Danchuk and
Danchuk, both of whom were Crown
wi tnesses at the ...",

prelim and then third deals with the statenents

of the accused which, on that, the way -- that

appears to be one whole sequence and | can't read

it the way you are suggesting, sir.
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Q Well, monments ago you said you may not even have
had the Danchuk statements?

A Well, that | may not?

Q Yes.

A Yeah, | did say that, because --

Q So now you are saying you m ght have shown
Tallis --

Okay.
-- the Danchuk statements that you didn't have?

A The only way | would know of what was in them
or -- should be, would be |I assune, from a police
report.

Q No, but --

But | didn't have the Danchuk statenments.

Q Okay, but if you didn't have the Danchuk
statements, you may not even have had M| gaard's
statements?

A No, that can't be so, sir, because | sent themto
M. Tallis, | --

Q But [ ater, on the 9th?

Yeah.

Q But you may not have had them until then, |ike the
Danchuks', | don't know?

A Well I -- 1 don't know that, sir, w thout | ooking

at some docunents.
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Well why -- why -- can -- how can you say "I would
have shown the M | gaard statenents to Tallis" on
the plain reading of the letter "but the Danchuk
statements | woul dn't have shown because | didn't
have them'?

MS. KNOX: M. Comm ssioner, what the
witness said is that he m ght not have had them
In order for us to be able to determ ne whet her
he had them we need to pull up the Danchuk
statements, show him the dates on them and then
he can determ ne, based on the record, whether
they were part of the 95 that he got in August.
He is saying "mght", he is speculating, and then
it's being put back to himthat it is factual.

This is the relationship
bet ween counsel that was ongoing for many nonths
bet ween June about a file. Nobody, and certainly
M . Caldwell, could not have anticipated that, 35
years later, he would be sitting here with a
| etter he wote to a man that he was having oral
communi cation as well as written communication
with and it was being dissected in a way that
woul d suggest this was the only tinme they talked
about or had any connection about this stuff.

MR. WOLCH: M. Comm ssioner --
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MS. KNOX: This letter just does not
capture everything that went on between the
parties. M. Tallis --

COWM SSI ONER Mac CALLUM: Ms. Knox, please,
you'll have a right to exam ne your own client
after . Wil ch is finished, and | would
appreciate it if you wouldn't put argunment before
me, and it's come up before with other counsel.

The man has been asked to
explain why he is sending the statenments of the
accused to his own | awyer at the very | ast
m nute, and he has offered his explanation which
M. Wolch finds wanting, and he is just trying to
canvass that issue so let himgo ahead.

MR. WOLCH: Thank you.

COWM SSI ONER Mac CALLUM: | just pause to
poi nt out the obvious, that we will have an
expl anation, perhaps, fromthe witness who is

best qualified to give it.

BY MR. WOLCH:

But I mean, M. Comm ssioner, just for the sake of
the record, | think My Friend is sort of m ssing

t he point. l'mtrying to get an interpreting of
his own words, |I'm not concerned with anything

more than what you are saying here, and, if | may,
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my difficulty, M. Caldwell, is that |I can't seem
to get you to agree that there's nothing in this
par agraph that suggests that you had gone over
t hose statenents before, or anything that conveys
t hat ?
Okay.
' m not saying you didn't, --
Yeah, okay.
-- I"mjust saying there's nothing in there that
says that on plain reading?

COWMM SSI ONER MacCALLUM: Well, yeah, but
M. Wlch, I think his explanation was it's

i nherent in the words "as | mentioned to you",

whi ch denonstrates that they nust have discussed
the statements before, that's all he can say to
you, | think that's what he is saying.

M. Wolch, I was -- | was simply going to say the

same thing, the |anguage "as | nmentioned to you"
sinply has to mean that we discussed the
statements previously.

COMM SSI ONER MacCALLUM: Yeah, that's fine
M. Caldwell, you've already said that.
| thank you, sir.

BY MR. WOLCH:

That's fine. And | guess the point is | think you
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can agree with me, and we can tal k about standards
back then, --

Uh- huh.

-- that this is far fromtimely disclosure? |
mean - -

Yeah, it certainly would have been better if
everything could have been advanced, if you wll.
Well the statement of an accused --

Yeah.

-- is really where defence counsel starts with, --
Uh- huh.

-- as "what did ny client say about the incident
to the police" --

Yeah.

-- is, | mean, |law school first day. | mean it's
the most basic of all; you agree with that general
principle?

Yeah, that's correct, sir.

| mean that's where you start from

M. Comm ssioner, | note the
time, |I'"mnot sure if I -- if we're close or not.
"' m going to nove to a different topic, |I'm happy

to continue or take the morning break, whatever
you prefer?

COVMM SS|I ONER Mac CALLUM: Well, we had one
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unofficial break, but | suppose we could take
anot her one.
MR. WOLCH: | was working during that

break.

COVMM SS|I ONER Mac CALLUM: Coul d we have sone

evi dence on that point?
(Adj ourned at 10:35 a.m)
(Reconvened at 10:50 a.m)
BY MR. WOLCH:
M. Caldwell, just before | do get onto another
area, the name George Jones came up earlier and
didn't have the handy reference.
Okay, sir.
And if we could turn to 183170. Now, this

Detective McCorriston's report that has been

| ooked at many ti mes. "' m not sure, is this your

handwriting here or not?

It is. "Re Diewold", that's my writing.
That's your writing, so obviously this is
sonmet hi ng that --

This my, M. Wblch, be what | was trying to

descri be a noment ago, the Di ewold business may

be

built into this report, though |I didn't have their

statements. Maybe we could | ook at that.

Ckay. If we could turn to the next page. This
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has actually got Larry Fisher in it. You see
t hat ?
That's a relief. | see that, sir. Now, is this

McCorriston's report?

Yes.

Yeah, this would be the one, M. Wl ch, where he
was checki ng people who m ght have been taking the
same or simlar busses and that's one of course

t hat, among many other names, | read at the outset
and essentially it didn't mean anything, but I
think it's the same report, sir.

And if we can just turn one nore page --

Okay.

-- this is obviously a report that you had a fair
bit to do with in terms of your writing all over
the margins. Am | wrong about that?

Only partially. | think the "purse" writing is

m ne. The "no conmpact, N. thinks it's

squeeze-out," and the "purse found", sir, at the
bottom the two purse founds are not my writing,
the two expressions purse found.

OCkay. And if we can turn the page, here we have
Merriman, Ms. Merriman?

Okay.

You see that?
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| do, sir, and none of that is nmy witing, by way
of interest.
Okay. But you have no doubt you saw this report,
you've written on part of it?
Oh, if it was the MCorriston one we were just on,
| certainly did, sir.
| think we found George Jones though, if we can
just --
Okay.
-- pull up that portion:
"George B. Jones of the sanme address was
also interviewed. He is also a
Uni versity Student who states he left
home shortly after his brother Jim
wal ked north on Ave. N. to 22nd. Street
and caught the same bus as his brother.
He stated it was approximately 7:05 A M
when he |eft home that date, however he
heard nor saw anything and he has no
information to offer."”
| see that, sir. That would be just one of those
McCorriston interviews that at the time didn't
mean anything to nme at |east, the George Jones
part that is.

Okay. You say it didn't mean anything to you, but
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it's just one nore exanple of sonmebody not seeing
anything and | think that perhaps should have been
of some nmeaning to you.
Sir, that could well be. | said didn't mean
anything in the sense that | read it initially,
undoubtedly read all of it, and it didn't -- |
mean, presumably | could have called him or
what ever, reveal ed something |ike that.

MS. KNOX: Again, this is just -- because
"' m not sure that we've got it exactly right, but
if I"mreading what this witness is saying, he
says he was going to 22nd Street would be the,
which -- | took a quick |ook at the map, would be
t he opposite direction from 20th Street, he would
have been wal ki ng away from

COWMM SSI ONER MacCALLUM: All right.

MR. WOLCH: No, north from 20t h.

COMM SSI ONER MacCALLUM: That's what she
asked.

MR. WOLCH: You go right by the scene.

MS. KNOX: 22nd.
| think, sir, it's north on 22nd, M. Wl ch.

MR. WOLCH: Let's go back to where he
lives.

Okay.
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COMM SSI ONER Mac CALLUM: North on N to 22nd
Street.

MR. WOLCH: Yeah.
Okay.

BY MR. WOLCH:

It speaks for itself. | thought it was somewhat
significant. He lived on 1319 20th Street, wal ked
north on N to 22nd; right? Okay. I n any event,

' m movi ng on.

That's fine, sir.

Now, | wanted to deal with a topic that has been
skirted around for quite a while and it's one that
| really don't like to deal with at all, but |
take it one of the first things a prosecutor would
| ook at in prosecuting somebody would be their
crimnal record?

| wouldn't say one of the first. It woul d
certainly be something that you would find out if
it existed, and either way, if it didn't, and if
it did, you would presumably have it in your file.
Okay. Well, there's been all kinds of innuendo
and everything el se about David. What was his
crimnal record at the time of his trial?

If my menory is right, M. WlIlch, he didn't have

one.
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Would | be correct in comparing himto W son,
John, Mel nyk and Lapchuk, he would have been the
only one with no crimnal record?

|f the others had them and |I know Mel nyk and

Lapchuk did --
W lson was in jail, we know that.
Oh, I"'msorry, that's right.

And John is on probation, we know that.

In that respect you are right, sir.

He was the best of the bunch on the face of it.
In that -- that's correct.

OCkay. And of that bunch he was the only one who
was enpl oyed; was he not?

That undoubtedly was the case.

He had no crim nal record and he was working for
Macl ean' s Magazi ne?

That's my menmory of it.

Ri ght ?

That's right, sir.

The other group was either in jail, pending on
charges, running away from home. The ot her four,
your mai nstays of your case, on the face of it,
conpared unfavourably to David?

Yeah, in that respect they did, sir.

Ri ght ?
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That's right.

And yet at the end of the case, |eaving aside the
horrific nature of the facts, you were prepared to
write to the parole board and present David as
some sort of monster based on previous conduct?
Yeah, at the end of the case, sir, | did wite
those letters. | understood that they were, you
know, wel conmed by the board and that of course at
the end of the case we, or whoever, he had been
convicted of the offence as we all know.

Oh, | appreciate the nature of the crime, but you
know that the penitentiary will get a clear

under standi ng of what the inmate is there for?

| assume that's the case, sir.

Okay. But you wanted to put before themthis
picture of David's previous history?

Yeah.

Knowi ng he had no record?

Well, those two things are correct, he did not
have a record and | did want to put before -- |
beli eve you are speaking of the file or chart

Dr. McDonald got for him sir, is what | assune
you are talking about?

Well, yeah.

Yeah, that's right.
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Now, the parole board could have sought out

Dr. McDonald if they wanted to?

Yeah. | think there's, on the file, sir, there's
some correspondence where they followed up in some
fashion, | can't recite it to you, but --

| would |ike to deal once again with one of your
parol e board letters and I can tell you, | just
picked it at random they all do seem to have the
same theme, and in fact some of them are borrowed
fromthe, from others.

Okay.

' m having a little trouble here. | know it's

067386 is in it, but I"'mtrying to find the first

page. | think |I referred to it before. That ' s
great . If we can just go to 86.
Yes, sir, | have it here.

Just | ook at this part here:
"Havi ng been intimately involved in his
case fromthe time of the killing until
the final disposition ... I, of
necessity, came to know a great deal
about the personality of the accused,
M | gaard. "

Now, in fairness, you never even talked to him

did you?
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No, | didn't, sir.

"While | no | onger have his psychiatric
hi story available, it was an extremely

| engthy record of continual trouble with
educational institutions, persons
attempting to help him etcetera.

Al bert Cadrain, whose evidence was very
i mportant in the trial, knew M| gaard
previous to this episode, and told the
police and nyself of episodes in Calgary
wherein M| gaard had young girls in his
living quarters to whom he woul d supply
heroin to the point at which these girls
conpletely lost their senses. One of

t hese episodes involved M| gaard
inviting Cadrain to have sexual
intercourse with a girl in this state
whom M | gaard had in a bathtub fill ed
with water. This was only one exanple
of the al nost unbelievable lifestyle of
M | gaard before this offence, which I
came to know as a result of preparing

for the prosecution of this trial."

Now, David M | gaard had no record and he was

wor ki ng.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18270

That's --

What was the rest of his lifestyle? What are we
tal ki ng about ?

The -- 1 think it was -- well, it would |argely be
based on this Calgary episode which |I thought was
very --

Well, | thought | heard you to say, | think it was
to Carlyle-Gordge, not to use this because it was
sl ander --

Oh.

Let me finish -- slanderous and unsubstanti ated.
M. Wolch, in Carlyle-Gordge's case | was dealing

with a person who was purporting to wite a book

about western Canadi an nmurders. In this case,
first of all, | did have this information, and
second, I'mwiting to a responsible institution

in the form of the parole board who would have a
legitimate interest in it. They wouldn't be
publishing it to anyone.

Well, if you believe it to be true, what does it
matter whether Carlyle-Gordge is witing it or you
are writing it?

Well, | did -- | had had the report that this had
happened, sir.

No, you had, as | understand it, the word of
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Cadrain who said that Schell enberg woul d
corroborate it and you had no corroboration from
Schel | enber g.

That may well be the case, sir.

And you had a young man who you know originally
said he didn't do dope the night before, and that
was a lie, who said he first found out about the
crime in Saskatoon when we know he was questi oned
in Regina, who testified -- or sorry, whose

evi dence had grown to the point where David

bel onged to the Mafia, to the point where David
was ordering hits on witnesses who we know didn't
see anything, to the point eventually where |

t hi nk David was stomping on the face of the Virgin
Mary. We're tal king about a very disturbed young
man.

Well, M. Wolch, the material | saw in the chart
about his past, to nmy way of thinking, would
describe quite a lot of very difficult behaviour,
if you will.

| want to deal with how you would react to what
some may say, and | would be one of them 1is an
absurd allegation of lining up virgins, sticking
needles in their arms, putting them in bathtubs

and having sex in a bathtub, which is probably as
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hard as 40 below, but | don't know, but whatever
it is, it's a ridiculous notion, it's weird.

That thing, as you know, was followed up, and we
didn't know about the --

And Schel | enberg didn't back him up.

Yeah -- the final situation until the hearing got
underway in ny --

But it's comng froma man, Cadrain, who, as tinme
goes on, is becomng nore and nmore incredible. I n
fact, by this time |I think he's in a mental home.

| don't know about the tim ng. One thing about

M . Cadrain, the fact that he forgot that he had
reported the matter to the Regina police in ny
view didn't discredit himwth what | knew about
his evidence. I n other words, that happened

bef ore he got back to Saskatoon if nmy menory is
correct.

| wasn't planning on getting into that, but why
woul dn't it discredit him when he tells you or the
police |I |earned about it first when | got back to
Saskat oon when you later find out he was in jail
in Regina and was questi oned about it? Wy

woul dn't that cause you to think --

| didn't -- he was in jail in Regina and was

guesti oned about it in Regina. | woul dn't think
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t hat woul d necessarily leap out in his menmory once
he got back to Saskatoon, so if in fact he was
wrong in that, it wouldn't discredit himin ny
books as to everything that | thought he was
correct in.

Woul d you think that if David M| gaard made a

m stake like that in his statement or talking to
the police, you would consider that to be very
significant?

Now - -

Do you think you would show the same degree of

rel axation towards a m stake if it was the accused
maki ng it as opposed to the star?

Well, | don't think -- M. Cadrain of course was a
Crown witness. | don't know how |I could conpare

t hose things, sir. All things being equal, |
shoul d show the same degree of conpassion, if you
will, no matter who the statement was made by if,
| assume, it was credible.

Getting back to my original point, |I can't
understand why you would think to tell the
reporter that this is slanderous, don't do it,
it's slanderous, when you don't think it's

sl ander ous when you write it where it m ght have a

real effect.
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Well, all | can say, sir, is that | felt the
parol e board had a legitimate interest in know ng
about persons who had those sentences. | foll owed
what they had suggested in the booklet which we'll
eventually maybe get to. That's all | can say |

t hi nk.

Do you acknowl edge there does appear to be an

i nconsi stency between telling Carlyle-Gordge it's
sl anderous, don't print it, and you yourself
printing it?

Well, | think there is an inconsistency, but
again, the reason | was printing it was | was
notifying a legitimte organization in the form of

t he parole board about a person who was, who |

t hought, you know, was a legitimte interest for

their file, that's what | can say, and it isn't,
you know, it -- well, | guess that's what | can
say, sSir.

Now, based on your know edge, experience and
background, you would agree with me that anyone
going into jail convicted of a vicious rape/ murder
woul d have a very difficult tinme?

| believe that is almst a standard situation,
sir.

You got to see David Ml gaard in Court?
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| did, yeah.

He was a good | ooking young boy?

He was very presentable in his appearance.

And going into jail, it would be understood,
presumed and accepted that he was guilty of the
crime?

Well, that's correct because of the state of the
case at the time when he was sentenced, sir.
Right. And staff, psychiatrists, psychol ogists
woul d all accept the fact that he was a

rapi st/ murderer?

The way the case ended up, | think they would,
sir.

And i nmates would | ook at himas a

rapi st/ murderer?

That | assume woul d be the case.

And that would be one of the nost precarious
positions for an accused to be in, in jail?

| would think so, sir.

So being a terrified 16-year-old going into jail
with that stigma over your head woul d be

absol utely about as awful a circunstance as one
could i magi ne?

| would think that's right.

And | eaving asi de what may have happened in jail
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for a monent, would you appreciate that it would
be al most inpossible to convince anybody, such as
a psychiatrist or a psychol ogist, that you are

nor mal ?

Wth that background, | think you would have a
chall enge to make that happen.

Based on your experience with accused people being
di agnosed, no psychiatrist or anybody eval uating
an inmate who starts with the proposition that in
40 bel ow you raped and nurdered somebody is going
to say you are normal .

No, |I'm sure they wouldn't.

It's impossible really to -- by comon sense, you
can't call sonmebody normal who has done a crime
like this, so David in jail has the hurdle of
getting around the terror he is facing as a
youngster in jail --

Uh- huh.

-- the people who are saying you did it and maybe
you are crazy, or whatever you are, and surviving;
right?

Yeah, | follow you, sir.

So to get reports out of the jail that says he's
just a normal young man is al nost inmpossible based

on that prem se?
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| would assunme so.

However, you know there were reports done before
he got to you?

Before which, sir?

Before he canme into your life.

Yeah, that's correct.

There were reports done?

Yeah.

And you referred to themin your letters
portraying David with this horrible psychiatric
background - -

Uh- huh.

-- that has sort of caught on, and I m ght say in
a very hurtful way, into the public domain, that
he was some kind of, whatever he was, as a
youngster; right?

Well, yes, there was -- there is and was what 1've

been calling a chart of his difficulties, if you

will, in various towns and with his famly,
etcetera.
And there's no question, | think you would agree,

that Ms. Ml gaard, in public, has quite clearly
said that David had troubles, he was a
troubl emaker, he was ranbuncti ous, he had al

ki nds of problenms, but in fairness, | would
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suggest, many kids have those kind of problenms and
turn around, get jobs and carry on with their
lives?

Yes, | hope -- |I'"msure that some do, sir, and
there's indications in this material of the effort
she and her husband made on his behalf of course.
Yeah. Now, | go into this area with sonme
hesitation, and | appreciate that I'll be asking
t he Conmm ssioner to protect the privacy of people
who come into reports and really have no bearing
on the point that I"'mtrying to make --

Al right, sir.

| mean, | don't think we have to know nuch about,
very much about David's siblings, parents, |I'm
focusi ng on David.

Okay, sir.

Okay. And |'m aware of the fact that Comm ssion
Counsel has provided to me and you with what

Dr. McDonald provided to him you've had a chance
to read it, I've asked you to read it carefully
and go over it; correct?

| did read it, sir.

And I'"m going to go through a little bit of it,

"' m not going to spend all day on it, believe me
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MR. HODSON: If I mght, for the benefit of
ot her counsel, we did receive some documents from

Dr. McDonald that we've heard about before. He

has been interviewed, | was not sure if he needed
to be a witness, | wasn't sure if his evidence is
rel evant . It appears that it now likely will be.

The docunents that he provided to us he descri bed
as remants of his file. They were given to M.
Wol ch and Ms. Knox on Monday and they were put up

on CaseVault for the benefit of other parties.

"' m not sure if they are up -- they should be
going up today as a separate folder called -- I'm
not sure. They will be up for all parties.

There are -- the information in

t he documents are reports, for the mpst part,
predating 1969 relating to David M| gaard's
background history, working with social workers,
and there is sensitive information in there and
which is again, if it becomes relevant, which it
now appears it is, we will deal with it and it
may be that some parties may want to have sone
restrictions on external publication.

COVM SSI ONER MacCALLUM:  Well, we'll come
to that question when it arises.

MR. WOLCH: Thank you, sir.
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COWMM SSI ONER MacCALLUM:  Thank you.
' m sorry, M. Conmm ssioner. M. Wbl ch, the one

thing that I wanted to say, apropos of what

counsel said, is that | did get material, |'m sure

| got what you did, but it is not -- it is not,
essence, conplete, | can tell that, so we can
expand on that if you wi sh.

BY MR. WOLCH:
We're going to try and find out because sone of
t hese documents seem to summarize everything to
dat e.
Okay.

So -- and the main one that | see is a soci al

hi story of Novenmber the 14th of '96 when David was

14, which it seens very conprehensive, about six
pages, and then there are others of the sane

period of time, December the 8th, '96, a social

hi story. There is -- 1 didn't count them believe

me, but | think there's at |east 20 pages, single

typed, so there's lots of material.

There is, sir, but | just did want to mention |I'm

satisfied that not all | saw when Dr. MDonal d has

it is in this.
well --

Just so --
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| asked you to go through this --

Yeah.

-- and | wanted to find something of violence,

t hat David had a history or occurrence or

sonmet hing that made him a vi ol ent person, the kind
of person you portrayed. G ve it your best shot.
Okay.

COWM SSI ONER Mac CALLUM: For the sake of ny
notes, can you refer ne to the portion of his
| etter to the parole board where he described him
as being of a violent past? Could we have
067384.

MR. WOLCH: Sorry, |I'mthinking about the
one, the prediction in kindergarten that he was
going to kill is one that stands out.

M. Wlch, the --

MR. WOLCH: |'msorry, M. Caldwell, before

COWM SSI ONER Mac CALLUM: | just wanted to

be sure that the question was appropriate.

The - -

COMM SSI ONER MacCALLUM: Just a m nute, M.
Cal dwel | .
Oh, I"'msorry, sir.

MR. WOLCH: "' m | ooking at document 067387
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where it --
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"... it could confidently be predicted
that he would return imediately to a
life of crime, which mght well soon

| ead again to another senseless and
brutal killing "

"He has a sociopathic personality, and
in my view there is not just a
possibility, but rather a certainty,

that he will return to crime on his

rel ease, since he is unqualified for any
ot her occupation.™

"... 1t is ironic to note that the only
occupation which Ml gaard held with any
degree of success in the past was a
door-to-door sal esman of magazi ne
subscriptions ... which is a
circumstance which should be of great
confort to the housew ves of the nation
if he is eventually allowed to return to
this trade."

COWM SSI ONER Mac CALLUM: OCkay. At the

bottom of the page:

confidently be predicted that he

woul d return immedi ately to a |life of
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crime which mght well soon |ead again

MR. WOLCH: Top of the page, sir.
COMM SSI ONER MacCALLUM: "... to another
sensel ess and brutal killing of the sort
descri bed above."
So that's the --

MR. WOLCH: Yeah, | can --

COMM SSI ONER MacCALLUM: So that's the
tendency of, yeah, that's what you predict,
that's what he predicts for the future. [''m
interested, | think your question was directed to
"where, in his past records, did you see any
i ndi cation of violence?"

MR. WOLCH: Perhaps | may, with your
i ndul gence, have Ms. MLean | ook for it while
we're tal king, and perhaps interrupt nme, and |'1I]I
provide it, and it m ght save a bit of tinme.

COWM SSI ONER MacCALLUM:.  Okay.

MR. WOLCH: If | could?

COMM SSI ONER MacCALLUM: At the monment the
witness -- now you were trying to say something?
Oh, yes | was.

COVM SSI ONER Mac CALLUM: Have you found

something in his past reports that indicated he
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was vi ol ent ?
| am not right there, sir. But the one thing

did want to nmention, M. WIlch, was that the

statement that was quoted, "I believe some day he
will kill someone, only this is a stab in the
dark", is not in this material.

BY MR. WOLCH:

OCh, | know it's not, that's nmy point.

But | wasn't aware of -- at one point it was, and
of course it, it attracted everyone's attention,
it -- as | find it, sir, it's not in this

material, sir.

COMM SSI ONER MacCALLUM: Well ook, if
we're going to continue with this, we sinmply have
to know.

MR. WOLCH: Yeah.

COWM SSI ONER MacCALLUM: The question was
phrased on the prem se that there wasn't anything
to indicate violence in his past record, that is
pre-1969, and M. Wl ch was asking the witness
"so why did you describe himas a violent person
before 1969", the question. So did he describe
himthat way is one thing, and was there any
records to that effect for another thing, so |

don't -- do you want to take a mnute to read?
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COMM SSI ONER MacCALLUM: He didn't -- he
doesn't seem to have said to the parole board
"this person has a history of violence which
predates the MIler offence”; would you agree
with that, M. Wlch?

MR. WOLCH: Well | -- I"'mnot -- if you
| ook at 067387, it m ght place a different
interpretation on the paragraph |I'm | ooking at.

COMM SSI ONER MacCALLUM: So, if it isn't,
then the -- if I'"mright about that then the
question is not fair.

MR. WOLCH: Yes. Her e:

"The offence, of course, is of the
ut nost gravity, and was unprovoked,
sensel ess and brutal in the extreme,
resulting in a violent and horrible
death ... As noted above, his past
behavi our, which was well docunment ed,
from his psychiatric file, had been
compounded of one endl ess series of
trouble with the authorities of every
variety."

Yeah.

COWM SSI ONER MacCALLUM:  Yeabh.
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MR. WOLCH: "He has a sociopathic
personality, and in nmy view there is not
just a possibility, but rather a
certainty, that he will return to crime
Now docunment ed problenms of every variety, under
these circunstances, would clearly suggest a
hi story of violence.
COMM SSI ONER Mac CALLUM: Al'l right. So you
are saying it's implicit in what M. --
MR. WOLCH: Yes. | think the impression --
COMM SSI ONER MacCALLUM: -- Cal dwell said
to the board?
BY MR. WOLCH:
| mean, M. Caldwell, we've had a |ot of trouble
with your letters before but it just seenms to me
t hat, when you are writing about this young man,
you are saying when he commtted this crime it was
all predictable, his history dictated it would

happen, and it's going to happen again?

Well that -- that is -- that is, in effect, what |
said there, M. Wblch, | agree with you.
There is a -- | -- at a --

don't know. Did you wish me to proceed or --

Well, here's what | am pointing out.
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Okay.

Dr. McDonald first saw M. M | gaard when he was
identified to McDonald as the killer of Gai
MIler?

Yeah, that's correct.

He didn't come into it, "oh my goodness, here's a
young man |I'm |l ooking at to see if he is going to
go to school, | can get his grades up", his first
contact was with a vicious killer. l'"mtrying to
say to you is there anything in the previous

hi story that you have been able to find, in al
the reports we've got here, to say there is a
violence in this young boy? No one has ever

deni ed he has difficulties, --

Okay.

-- we're -- |I'mtal king about having a violent

di sposition?

The -- the -- Dr. MDonald clearly was asked by ne
to interview . Ml gaard, and did so, and at that
time he was a person charged with a crim na

of fence, as you know.

Yes, but there is all sorts of materi al
pre-MDonal d, pre-Mller, --

Okay.

-- and no one disputes David had problems at
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school, had problems not much different than

W | son and John and all these kids who were
travelling around in the hippie lifestyle.

Uh- huh.

But there is a big difference between those kind
of problems and viol ence?

Ckay. M. Wl ch, one of the things |I have | ocated

Okay.

-- Is a docunment of -- quite a, pardon ne,
comprehensive report froma Dr. Rockstro, who at
this point evidently was at -- not in Saskatoon,
but at we'll say | think Yorkton, but in any event
| can figure that out here.

Okay.

Did I give you a nunber?

| thought Rockstro was 1979, but --

But that was -- this was previous, sir, this --
date of admttance -- | guess D-O-A is date of
admttance -- 79/01/22, so | guess that's --
Well "79 is ten years |ater.

Yeah.

| want - -
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But he did go into his history, sir, if that's
what you are --

We'll get to that.

Okay, that's fine.

Okay. | " m going to suggest to you, and I'IIl try
to help you, --

Okay.

-- okay, that in reading the material the only
suggestion ever of anything of that nature was on
one occasion when he was being evaluated he tried
to gain attention by striking out at nursing staff
in a physical manner, and nothing much came of

t hat ?

| believe that's in the material somewhere.
That's the worst thing |I can find.

Yeah.

Okay? If you can find something worse, tell nme?
Okay.

l"'mtrying to -- | thought you had a number of
nights to |l ook through it, that's why | am a
little concerned, but you had other homework | ast
ni ght | know.

Well, this was a couple of nights ago, and | --
Well et me maybe do this, then, maybe it wil

speed it up.
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Okay.

Q Il will pick up, bring up a docunent, 325166. It
seenms to be a bit of a summary, and maybe it w l
help us, and it's got notes all over the place.
Sonmebody did this in McDonald's file. You' ve seen
this, have you?

A | have, and |'m pleased to announce none of the
notes are nmy handi worKk.

Q OCkay. You haven't seen this? It was given to
you.

A | said | have seen, sir.

Q Okay.

A Yeah.

Q Okay. This seens to be a summary, and we'll maybe
find out who did it, but it comes from McDonal d's
file.

A Ckay.

Q So let's use this as the base; okay?

A Al right, sir.

Q "Before January 1969 ... Ml gaard's only
record of delinquency was joy-riding in a
truck ...";

you see that?
That's right.
Q "Shortly afterwards he was adm tted by
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his parents to the Yorkton psychiatric
centre. He spent three nonths there
bef ore being discharged for refusing to

keep regul ations.”

Okay?

Uh- huh.
"Yorkton report states: "No overt signs
of psychotic behaviour or affective
illness.” There is also no mention of
sexual |y deviant or aggressive (violent)
behavi our . "

Okay?

Yeah, | see that.
"At one point, the report says, in order
to provoke the staff into nmoving him out
to a foster home he "struck out at
nursing staff physically".

That's it.

| see that as well, sir.
"After discharge, he spent some weeks in
a foster honme at a boys' school, before
droppi ng out and starting to work at odd
j obs. "

Okay?

Yes.
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That is, on MDonald's file, is a summary of this
boy before com ng out to this murder.
Yeah. | don't, it says "CBC" at the top, | don't
know who conposed it or anything else, sir.
| don't know either.
Okay.
It comes from McDonald's file.
Okay.
But let's go on.

MS. KNOX: M. Comm ssioner, if | can,
t hose documents had on them a covering fax sheet
directing themto Eric Malling, who was a
reporter at the CBC, and it appears that this may
have been a conpilation done at CBC, which is why
it would have the notation "CBC internal". But
these were sonme docunents that were actually sent
to the CBC by Dr. McDonald's office, according to
the fax cover sheet that M. Wolch and | both got
with the record, so that may be the answer to

t hat .

BY MR. WOLCH:

Yeah. It does say it comes from Dr. MDonal d, but

M. Wblch, just on that, it -- that docunment is

here at 325155, as | read it.
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Yeah.

The one that my counsel just mentioned.
Yeah, that -- from Dr. MDonald --
Yeah.

-- to Eric Malling?

It appears that way.

And how Dr. MDonald is sending out David

M | gaard's psychiatric, | don't know exactly, but
let's leave it at that for the nmonent.

Very good.

Let's carry on then. You can see this, | mght as

well go through it:

“"In 1971, Ml gaard ...",
this is after being convicted, he:

" is in Prince Albert penitentiary,
and t hroughout the year one
psychiatrist, Dr. James Grant, notes
M | gaard's attenpts to adjust to his new
prison life.

"This frightened young i nmate
is currently very concerned about the
outcome of his appeal ... He claims his
i nnocence vehenmently and does not appear

to ne to be the crimnal type. He has

no crimnal record whatsoever, and he is
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supposed to have killed a nurse in
Saskat oon.

"Today ... | learned that his
thinking is very much confused in terns
of how to function in an Institution
such as this.

"He is making every effort to
be accepted as a hardened cri m nal and
yet his basic nature is not along these
lines. As a result there is a dichotony
in his personality which is rather

destructive."

| see all that.

You can understand that, how that would be; right?

| certainly do, sir.

Al'l right. Just turn the page. He:

Yeah,

71,

he:

"... wants to |l eave Prince Albert for
Stony Mountain penitentiary so that he
can be closer to his famly living in
W nni peg.

Dr. Grant: "There is no psychiatric
reason that he could not be transferred
to Stony Mountain."

see that.
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is exam ned by Dr. ... Saldivar,
psychiatrist at Prince Al bert
Concl usi on: no psychotic or neurotic
synptoms. "
And keep in mnd this is a young man who they
believe has nmurdered Gail M I ler and raped her.
| understand that, sir.
Wth that handicap, this is what they are finding.
April " 72:
"I nstead of being transferred to Stony
Mount ain, M| gaard has ended up far from
his famly in Dorchester, New Brunswi ck.
He is exam ned by Dr. M chael Wi ght,
the penitentiary psychiatrist.
Conclusion: Schizoid personality
di sorder. "This kind of disorder can be
hi ghly dangerous.""
Do you see that?
| see that, sir.
Ri ght . You've got him now he is in New
Brunswi ck, now he is schizoid, of course, who else
can murder Gail MIller, and we're getting that
conclusion. ' 73:
"Wth two other nmen, M| gaard escapes

from Dorchester and puts up no struggle
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when arrested the foll owi ng day. "The
subj ect was not seen to be the
instigator of this offence.”

Now we're in '77
"M lgaard is now in Stony Mountain pen
and two reports are prepared by a parole
service officer in preparation for a
heari ng.

"Ml gaard is not involved in
any in-depth counselling ... As he does
not admt the offence, he probably sees
no use for counselling."”

You can understand that?

| can, sir.
"He stated to this officer that perhaps
it would be in best interest to plead
guilty in hopes that then people would
consider himfor some form of release.

"He is an unknown quantity and
it is not felt that any conm t ment
should be made to himwith regard to any
form of release.”

Do you see that?
| do, sir.

And if we could just turn the page:
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"The second report states:

"Confinement occurred at a very
crucial stage in Ml gaard's
devel opnent al years. | ncarceration has
further debilitated skills M| gaard may
have had."

Now here:
"Surprisingly, subject is not
institutionalized. In fact, behaviour
record indicative of a |lack of
adjustment to this mlieu.

"That is, institutions are not
viewed as honme to M Il gaard, nor are they
safe or secure. Therefore, notivation
to return to comunity is high.

"This is a difficult case
As M | gaard needs hope and as he
functions better when a clearly defined
program plan is established, | ask this
board to clearly item ze what is
expected of M| gaard and what the board
woul d require and |l ook to for rel ease.”

Just carry down, now it's August of '78:
"At Stony Mountain, Ml gaard is exam ned

by ... Rockstro ...",
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That's the nanme you nentioned earlier?
Ri ght .

"... to determne if ...",
he:

"... should be sent to the new y-opened

regi onal psychiatric center at

Saskat oon.

"He was not particularly
vehement or bitter but at the same tine
he made it quite clear to ne that there
shoul d be no room for supposing that he
woul d change his mnd on the issue of
his innocence of guilt.

"Wth regard to his present
situation, Ml gaard displayed the usual
amount of impatience for a young person
eight years into a life sentence but he
showed no hint of aggression or ill
feeling toward the ... authorities."”

Can you i magine? He has been in jail all this

time, I won't even go through what he has been
t hrough, --

Al'l right.

-- people will not believe him and yet he, in

t hose circunstances, he is not even showi ng
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aggression; you see that?
| see that, sir, | do.
In January ' 79:
"M |l gaard is again exam ned by Dr.

Rockstro after spending several weeks

in Saskatoon'. it's rather pathetic --
prophetic, rather:
"There is a possibility -- although not
in my view a strong one -- that M.
M |l gaard is innocent of the offence
Just turn the page.
| see that, sir.
"M. Mlgaard is a man of average
intelligence, who does not suffer from
any of the major psychiatric illnesses.
"I't may be said, however, that
he has a defect of personality and that
this defect is of the psychopathic type.
He does not denonstrate the features of
t he psychopathic personality to extreme
degree ... has not been violent ... nor
did we witness any incidents suggestive
of his inability to control aggressive

t endenci es here."

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18300

| see that, sir.

March of '79:
"M | gaard's supervisor of education at
Stony Mountain ... Deverell, wites to
t he parole board that M | gaard has
conpleted the first year towards a BA
degree and has worked closely with her
on the university advisory commttee.
She makes the following comments:

"He needs to be given a clear
set of criteria for when he is being
successful and when he is not. It is my
i mpression that no one in this
institution feels qualified to assess
whet her David is imbal anced and sick or
not .

"Furthernmore, it is ny
i mpression that no one in this
institution is willing to take the risk
of saying that he is healthy."

You can understand that, they have got a kid who

Yeah.
-- supposedly commtted the horrible crime,

they -- he appears to be okay, but how can you say
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t hat .
| see what's -- they are saying, sir.
"... it 1s destructive to David to be
continually left in the position that no
matter what he does it cannot be good
enough.
"Personally | believe that the
rehabilitative work necessary to take
David to the street should be begun.”
After all that time, it's now going to begin.
1979:
"Dr Philip Haden, of Kingston, reports
that he can come to no firm concl usions
after examning Ml gaard."
Just turn the page.
"However, it is Dr. Haden's inpression
that Ml gaard suffers from a
"schi zoid-affective psychosis" that
recurs and involves mood alteration. He
then says that Ml gaard's future is
precarious and his potential for danger
consi derabl e. ™
Once again, this is a murderer he is talking
about . 1980 he:

is exam ned at ... Abbotsford
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in British Colunmbia. Conclusion:
schi zophrenia in a psychopathic
personality."

Uh- huh.

June of ' 80:
"Parol e board member Ken Howl and, who
has known about the M| gaard case since
becom ng a parole officer in 1970, makes
the foll owi ng note:

"It does not appear that he has
ever been assessed by an independent
psychiatric panel, as is usual procedure
for inmates serving life sentences for
mur der . "

August of ' 80:
" M | gaard escapes and is at large in
W nni peg and Toronto for three nonths.
He gets a job selling Grolier
encycl opedi as and shares an apart nent
with a new girl friend. No of fences of
any kind are commtted during this
period."

You are aware of the fact, though, that he was

shot --

Yeah, | am sir.
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-- in the back?

That's right.
"Since his recapture, Mlgaard is now in
M ||l haven and is once again exam ned by
Dr. Haden, who coments:

"He showed no signs of
psychosi s yesterday

"I consider that he presents
more as a nmentally ill man than a
crimnal one and | doubt that any prison
is the best place for him...

"The above comments are made
with I ess confidence than | usually have
when assessing inmates and there are
several uncertainties remaining in ny
m nd. "

| see that, M. Wl ch.

Just go to the next page. March of '81:
"M | gaard complains to Ottawa about the
handling of his chase, in particular a
plan to start a pre-release programin
the social therapy unit of the Penetang
mental health care centre, Ontario.

Solicitor-General Bob Kapl an

replies:

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch

Vol 90 - Thursday, November 3rd, 2005

Page 18304

"During your assessnent

peri od,

the psychiatrists could find no evidence

of a psychiatric disorder and so
recommended a transfer back to
(Stony Mountain)."

January ' 86:

"Eric Malling: "You know, what's

t he

bottom | ine here? Can psychiatrists

tell us whether or not David Mg
commtted that crime?"

"Dr. Raymond Denson: "
t hi nk so. | don't think psychi at
really much to offer "

Denson recently carr
with M|l gaard two narco-analytic
sessions at the Saskatoon RPC and
concl uded:

"l would say that the on
thing that came out of those two
interviews was that he has a very

conviction that he is innocent."

Yeah.

aard

don't

ry has

i ed out

Iy

deep

"David Ml gaard, in his interview with

Mal | i ng, says:

"They attribute problens
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have with my behavi our inside the
institution to the sort of person that
woul d commt that kind of crime in the
first place. Now that's an error in

| ogic "

Do you see that?

Yeah, | do, M. Wblch.

That creates a picture, correct?

It --

It's a synopsis of what occurred and --

Yeah, it certainly is, and it appears to be an
orderly review of the steps he went through from
time to tinme.

Ri ght, and |'ve gone over it many times, these are
assessnments of a young kid growing up in an
institution with a stigma of being a

rapi st/ murderer.

Yeah.

Now the reports that | don't intend to go through
unl ess you ask nme to, because there is a summary
in this of the pre-penitentiary time that we went
t hrough at the very begi nning, now |I've gone

t hrough a Yorkton Mental Health Clinic Social

Hi story, which just for the record -- and | hope

it doesn't get public -- is 325175 which goes to
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325181, it's dated November the 14th, 1968 -- '66
| mean, and deals with David M| gaard age 14; 1've

gone through another document, Social History
Decenmber 8th, '66 which is -- starts at 325182 and
goes to 325189; I've gone through another docunent
called Social History dated December 29th, 1966,
325190; another document January 18th, 1967,
325191 by a psychiatric social worker; January
19th of '67 325192; | have a clinical director's
report of somewhere between Novenmber and February
of '66-'67 --

s that 192, M. Wolch, is it 1727

325172.

72, okay, thank you.

| ' ve gone through that. A Social History, 325173
dated February 13th, '67, from Haden again, it's
two pages; |'ve gone through a case sunmmary,
325194, dated, hard to say, but it appears to be
January -- no, that can't be right, sorry, 1'll

try and find a date.

Okay.

It goes from 325194 to 325200 -- or I'msorry, it
goes further than that -- oh, I'msorry, is it
"79? That would be -- I'msorry, this report is

not of nuch help because it's after.
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Oh, this is 325194 you are speaking of, sir?
Yeah. | perhaps shouldn't have mentioned it

because that's a report after '69 by ten years,

SO --
Okay.

COWM SSI ONER Mac CALLUM: The 194 is?

MR. WOLCH: The |l ast one | nentioned, yes.
325194.

BY MR. WOLCH:

It's available but it's -- I'"m not concerned about
the content of it other than the fact it doesn't
help us in the point that | am making. The other
ones, as | understand it, were all reports that
predate the tragedy for Gail Mller.

And | just want to get back to
my point, because | don't want to go through al
t hose reports in great detail, but they are lots
of pages; nmy concern is there is nothing in there
about violence or anything like that?
Well, M. Wlch, I -- 1 -- 1 don't doubt you are
correct in that you very carefully | ooked at them
and, for this purpose, there's nothing about
viol ence. There's an awful | ot of cautionary
mat eri al about the way he was dealing with his

parents, school mates, etcetera, which would be
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enough to, | would think, attract the attention of
any professional, but | -- for the sake of this,
sir, there may have, if we assume there's nothing
in there about violence, | could read it again

over noon-hour but --

Okay.

Yeah.

Well let me take you to docunent 036784. All
right?

s that a --

Just bear with ne.

Okay.

MR. HODSON: | " m wondering if | could just
clarify -- and | apologize for interrupting,
M. Wlch -- just some clarification on the
documents from Dr. McDonald. And there was sonme
suggestion that he may have faxed information to

Eric Malling, and that is not the case from what

| know, and perhaps, if | could, just a couple of

documents that m ght explain the fax. And
M. MDonald will be here to testify and he c

explain what's in his files.

an

But just a couple of -- the fax

document is 325155, if we could just have it

and again |I'm doing this because Dr. MDonal d

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

upa

i's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs

Caldwell

by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

Page 18309

not here to speak, or his counsel, which he does

have, about this. This is the fax to Eric
Mal | i ng of February of '89 and you'll see that

it's three pages on the cover page.

If you go to the next page, and
you will see that's just a fax transmttal. Then
if you can go to 325157, and this is, at the top
you will see this is what was actually faxed to

Eric Malling, at the top it says the fax, and
this is something Dr. Enmson prepared to Dr.

McDonal d, who happened to be the Dean of the

Coll ege at the time, and | believe the evidence

we'll hear is that that's why he was involved in
sending information to doctor -- or to Eric

Mal ling. And you'll see in this report -- |I'm
not sure if we have | ooked at this before -- Dr.
Emson is commenting on Dr. Ferris' report of
1988. And in Dr. MDonald's file, this is a

t wo- page docunent, and just -- this has nothing

to do with any of Dr. MDonald's psychol ogi cal
work, it relates to Dr. Enmson's review of Dr.
Ferris' report.

|f you could also call up

325159, which is also on Dr. MDonald's fil e,

this is a famliar docunment we have seen before,
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and so what | believe the evidence that we wl
hear is to the effect that what was on Dr.
McDonald's file was the Ferris report, Dr.
Emson's comments, and McDonald then faxed Enmson's
comments to Malling, and then the remai nder of
the file is the psychiatric report.

The document that M. Wolch
read through, 325166, if we could just quickly
call that up, that document is on Dr. MDonald's
file. The evidence | expect that we will hear is
that he is not the author of this, and | can't
tell you right now whether he can shed any
further light, other than that's our information.

So, again -- and then | think
t he bal ance of the documents that are on there
are documents that he had and he provided to us.
So if that can clarify that point. And again, as
| say, | don't want to preenpt M. Wlch's
guestion, or what Dr. MDonald would say about
it, but I wanted to clarify the fax part of it.

COWM SSI ONER Mac CALLUM: So for the nmonent,
M . Hodson, | should just say to everyone be very
cauti ous about presum ng what Dr. MDonald did or
didn't send to M. Malling that is into the

public domain, what he did send was somet hing
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t hat was unrelated to the point in question, and
not to the psychiatric records of M. M gaard.

MR. HODSON: That's ny understandi ng of
what he was - -

MR. WOLCH: Yes, and | accept that fully,

COWMWM SSI ONER MacCALLUM:  Yes.

MR. WOLCH: -- and I make it very clear
that | have no allegation of inproper behaviour
on the doctor at all.

MS. KNOX: And | should indicate, since |
raised it, | do as well. When M. WIlch and |
were | ooking at it they were all attached to the
cover sheet, and | think neither he nor | noticed
that the fax sheet only said three pages, it was
my assunption, and | believe his, that it was al
t he same package, an unfortunate m stake on ny
part and on --

COMM SSI ONER MacCALLUM: Okay. | think,
until we get to the -- until we get to the end of
the psychiatric records which predate the Ml er
mur der, we should be very, very careful. And
M . Wolch prefaced his remarks on this subject by
saying that "I hope that this won't go into the

public domain", and he quoted some doc. ID
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nunbers, so for the time being | want the press
to understand that none of this should be
reported. We're not finished with the subject

yet . But the doc. I D numbers which M. Wl ch
brought up, beginning with 325175 and ending with

325173, should, for the nonent, remain in canera.

Al'l right?
MR. WOLCH: Yeah, | appreciate that, and
just so | don't m sl ead anybody at all, | think

t hose docunments are relevant, M. Comm ssioner,
for the limted purpose of laying a foundation
for anybody's belief that David M| gaard was
vi ol ent or prone to violence.

COMM SSI ONER MacCALLUM:  ©Oh, yeah, |
under st and.

BY MR. WOLCH:

| just say, so there's no m sunderstandi ng, those
reports contain very sensitive material about the
M| gaard famly, their relationships, their
siblings, illnesses, personal matters that really
don't advance the Comm ssion, but if anything in
t here advances M. Caldwell's perception that
there is something in David in those reports that
is germane to his evaluation of David as being

vi ol ent or dangerous, | want to hear that.
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Do you follow what |'m sayi ng,
M . Cal dwel | ?
Yes, M. Wblch, | follow you.
Okay. And | just want to take you back, then, to

067384, and the third page, 86. There's a

prediction here he will kill again. Here we are.
"I n preparing this case, | had the
privilege of reading ... the entire

psychiatric history which, as it
happened, was very well documented since
his early youth. He had been in
constant trouble since kindergarten
days, and the file even contains
predictions by social workers who had
exam ned M| gaard, that he would one day
kill sonebody."
M. Wlch, |I can explain that, if you will. There
was a report by a social worker of two or three or
however many pages. The very | ast paragraph said,
| believe, that sonme day he will kill sonmebody,
but this is just a stab in the dark, that junped
out at -- and it's not on this file, M. Wlch, to
the best of nmy -- and | know that existed. | saw
it at the time and the particular term nol ogy

was - -
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Al'l I"m saying to you, sir, is that if you go

t hrough all the reports, and as you know nost
reports review previous reports --

Yes.

-- it's obviously you are always | ooking at

previ ous reports --

Yeah.

-- and the prison psychiatric file which is three
or four feet high --

Yeah.

-- | have never cone across anything |like that.

Uh- huh.

And don't know where it comes from that's all [|'m
sayi ng.

M. Wbolch, the one thing | just mentioned, | have
known about all the way through, and it was such
an unusual term nology, it ended a report in ny
menory and, you know, was very striking, and to ny
eye, M. Wlch, it's not in this material.

Well, 1've seen it nowhere, that's what |'mtrying
to get, anywhere | could find it --

Yeah.

-- plus the fact, as | read to you fromthe

Yor kton report, no signs of psychotic behaviour,

no mention of sexually deviant or aggressive
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vi ol ent behavi our. It's hard to imagine writing
t hat and having a report where sonebody predicts
t hat somebody is going to kill.
M. Wolch, | can assure you that it did exist.
don't know where it is now, | don't know if
Dr. McDonal d has one or nore copies, but ny
sentence here was based on:
" the file contains predictions by
soci al workers who had exam ned M | gaard
t hat he would one day kill somebody."
It's social worker, singular it should be, and
t hat was what | was referring to, sir, and to
that extent | -- unless you wish, | won't keep
searching the file for evidence.
You aren't going to find it, but here again, |I'm
constantly troubled, sir, by what | mght term as
a bit of carelessness in how you draft letters.
Yeah.
There's quite a difference between social worker
and social workers.
Okay. | believe it was a social worker. If the
docunment shows up, it may prove to be workers,
plural, in the sense of head of the ward or
what ever it was. It certainly existed, sir.

So you are saying it exists?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

O » O >» O

Page 18316

Yeah.

But you have no knowl edge of it ever appearing in
any subsequent report that anybody can find
anywhere?

No. | do know it did exist and | have no idea
where it is now, but it conceivably may surface,
but nmy sentence there, M. WlIlch, however

i nappropriate, was based on that report, sir.
That's what it was based upon.

COWMM SSI ONER MacCALLUM: And the report |
think I heard you say also said that this is just
a shot in the dark?

Yeah, the | anguage was | think that some day he
will kill sonmebody, but this is a -- | think, sir,
it was a stab in the dark.

COWMM SSI ONER MacCALLUM:  Okay.

That's what made it sort of stand out, if you

will.

BY MR. WOLCH:

That doesn't sound very professional.

Well, it sounds |ike one of nmy letters, M. Wlch.
That's what |'m thinking.

Yeah.

If we could | ook at 002264? This is another

one - -
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Okay, sir.
"' msorry, | thought it was one of your letters.
It's not. s this your letter?

| think it is, sir.
Okay. Turn to the second page. It is your
letter. OCkay. And back to the first one.
MR. HODSON: 006822. The '77 report?
MS. McLEAN: 1977, yeah.
MR. HODSON: The one on the screen is the
one that we used.
MR. WOLCH: Just turn the page. Thank you.
COMM SSI ONER MacCALLUM: This is to the
par ol e board again?
BY MR. WOLCH:
Yes, Nancy Flintoft Meronek | think.
"I have read ny letter to M. Street
over, and | certainly have no reason to
change the views set out ... subsequent
events in this City have, as a matter of
fact, strengthened nmy views of the
danger of a person |like M| gaard being
al | owed out of custody ... The nost
striking recent example in this City of
the inadvisability granting freedomto

danger ous persons is the case of David
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Thrienen, and that case bears a
resenbl ance to this one in that there
wer e adequate warnings ahead of tinme as
to what type of behaviour could be
expected from the accused if he had his
freedom

| can't over-enphasize the
danger which I think Ml gaard would
present to other persons if he were to
have his freedom even on a short or
temporary basis, and we surely do not
need any nmore striking a denmonstration

than Gail MlIller."

Yeah. | think, M. WlIlch, the Threinen case had
happened in the meanti ne. It was -- attracted a
| ot of attention and there was, | suppose, a

hei ght ened public view that dangerous persons
shoul dn't be let out except appropriately, and
very awkwardly stated, but that's -- the Threinen
matter was a matter of the murder of three or four
children and it post dated the MIlIler matter in ny

menmory, and that's why the thing was this way,

sir.
Ri ght . "' m going to suggest to you that when
David was charged with the murder, if you went
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into his background you would see a kid who was
restless, bright, couldn't sit still, a bit of a
rabbl e rouser, but who really had no cri m nal
record, may have taken a joy ride once, and was
like a ot of kids travelling around Iike a hippie
havi ng a good ti ne.
Yeah.
And that's it. At the same tinme, sir, | suggest
to you, Wl son, John, Lapchuk, Melnyk had cri m nal
backgrounds, a number had been in jail or were
going to jail, and had showed far more anti soci al
behavi our than David M| gaard ever exhibited and
didn't even have a job |like he had.
Yeah.
Do you see the picture?
Yeah. Well, | think my counsel is going to assist
me here | hope.

MR. WOLCH: Ckay. lt's time for lunch |
think too, but go ahead.

MS. KNOX: M. Comm ssioner, | just want --
' mgoing to refer to two docunments, and maybe
M. Wl ch could ook at them over |unch, but when
it's put to the witness that he had no crim nal
record, contained in two documents, one of which

is part of the social history, at page 325184 is
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a lengthy recitation of information obtained f
a town constable in Langenburg where, and | wo
go into the details now because the reports

aren't yet part of the record, but also in the

rom

n't

statement that David M| gaard gave to Detective

Karst, | believe the March 3rd statement, 1969

he opens with giving Detective Karst -- |'m going

to say lengthy, not because it was |engthy in
terms of the actual size, but a recitation of
conflicts that he has had and m sconduct that
had engaged in, and | haven't pulled the
statement up, but in putting the question to t
wi tness, there was that information in his
possession, 1969, 1972, 1974, when these were
written. So al though formal convictions may n

have been registered, there was much informati

he

he

ot

on

about behavi ours that would be characterized as

crimnal.

COMM SSI ONER MacCALLUM: Oh, there
certainly was that, but | think we're speaking
the context of crimnal records and | just

woul dn't like to nmove beyond that.

in

MR. WOLCH: No, | think if we tal ked about

Lapchuk and Mel nyk and W 1 son and John, about

crimnal record offences, we'd be here still.
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MS. KNOX: No, I'mjust tal king about the
i ndi cation that was made by M. Cal dwell .

MR. WOLCH: Well, he answered the question,
there was no crim nal record. | mean, that's it.
That was my menmory of it, M. Wl ch, and | think

that, technically speaking, is correct.

BY MR. WOLCH:

If there was a crimnal record and he testified,
you would have put it to him probably?

Yes, but he didn't --

It's something you would have | ooked at because of
t hat possibility?

Yeah.

Right? M. Comm ssioner, | note the time. ' m
not going to be all that much | onger, but it is

[ unchti me.

COMM SSI ONER MacCALLUM:  ©Oh, | think we
shoul d break, thanks.

(Adj ourned at 12:02 p.m)
(Reconvened at 1:35 p.m)

MR. WOLCH: M. Comm ssioner, before |
conmmence questioning, | can indicate that the
document | D number of the video that was shown is
078510.

COMM SSI ONER MacCALLUM: 0785107

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

> O >» O

Page 18322

MR. WOLCH: That's correct, 510.

COWMM SSI ONER MacCALLUM:  Thank you.

MR. WOLCH: | can also indicate that there

may be some replacenments going on because the
original that | forwarded was a col our video.

COWM SSI ONER MacCALLUM:  Oh, okay.

MR. WOLCH: So we may cone back to col our

if we have to play it again. | would certainly

prefer to play it in colour at that time or we

may have to get a new doc number or whatever, |'m
not sure, but |I'm sure we'll cross that bridge
when we get to it.

M. Wolch, something | would like to volunteer to
you, sir, is that | found the same entry you did
and mentioned this nmorning, | read over at noon
all the Yorkton psychiatric matters, and that was

the only entry | could find referring to violence,

t he one you had already mentioned.
BY MR. WOLCH:

The one that he tried to get out?

Yes, that's the one.

The reason to be moved | think is what | read.

Yeah, that's correct, struck out at nursing staff,

and | read the Yorkton matters and that, |

confirm 1is the same thing you saw.
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That's the only thing --

He --

They said he acted up as perhaps an excuse to be
transferred out of there.

That's what | --

That's how they anal ysed it.

Yes.

That's it, that's really it; isn't it?

Yeah. | couldn't find anything nore.

In fact, | did a little bit of homework over |unch
as well and | just have a question to ask you, if
we can get up 332049. Now, these are your notes
and, if | have it correct, they are made in
regards to your talking to Peter Carlyle-Gordge?
That was nmy memory of it, sir.

And were these notes you made for him or for
yourself or --

No.

-- preparing for him?

In effect, preparing for himjust so that | knew,
if you will, highlights and dates of things from
the file.

Okay. Because if we go to 332051, you see, |I'm

not sure why you left a gap, but | did get your

originals, this is accurate, you say you read
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95 - -
That's civilian statenents.

Civilian statements?

Yeah.

There's a big |long gap and then you have " a
stab in the dark."” That's the only place | can
find that coment anywhere.

Well, M. Wlch, it was never part of nmy Ml gaard

prosecution file and that was sonething |
presumably wrote because it was an interesting
comment and | didn't want to, you know, forget it.
No, but a stab in the dark isn't the interesting
comment, the interesting coment is the prediction
of killing, that's --

Well, M. Wlch, what this would bring back to ne,

this quotation a stab in the dark", in ny
mnd | would certainly remember the first half of
the sentence, if you will, sir.

Well, a stab in the dark suggests to nme that it's
a renote sort of prediction.

That's the common interpretation of it, sir, but

it did have that --

Well, I'"mjust surprised you didn't wite down the

actual prediction if there was one.

Well, | didn't -- that | guess was ny shorthand

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

Page 18325

for the episode, sir.

And because |I'm now here, | wouldn't mnd turning
a bit to the next page that | know you've been
guesti oned about.

Okay.

And "suggest omt", that's to Peter

Carl yl e- Gordge?

That was strictly for himand it strictly referred
to David Ml gaard in Calgary, and it, sir, if |
may, because | didn't say this | don't think, it
clearly was not any reference to Saskatoon sexual
assaults, unsolved or solved or otherw se.

Well, let's get to that.

Okay.

The first paragraph is bathtub Cal gary, young
girls, and you've tal ked about this, and | say
it's strange to me that you are telling himto
omt it when you are publicizing it yourself,

we' ve been through that, but if you have anything
to add, I'm not really seeking an answer to that.
| think I mentioned -- do you want me to -- this
morning why | did it that way, sir, if you would
l[ike I can --

Okay, try very briefly.

Okay. M. Carlyle-Gordge was a journalist who |
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| ater | earned was operating under false pretences
with me and he -- we got chatting and we' ve seen
that on the screen previously. He -- this thing
was to absolutely be sure that he did not do any
of these things, print them whatever, and because
| wanted, | just wanted to reinforce that on him
and | don't know if | succeeded or anything.

Can you, and you don't have to, but can you
possibly briefly tell me why he could not report
this and you coul d?

Well, M. Wlch, whom | reported this to was the
Nat i onal Parole Board who were, you know, a
serious governnmental agency dealing with people
and at that monment of course David M| gaard was
the convicted person with respect to the Gai
MIller matter. That would be a proper, if you
will, business communication. M. Carlyle-Gordge
was going to wite a book on western Canadi an
murders and there would be no way that this should
go into that or any other book in nmy estimation.
Well, which publication could do David nmore harm?
Well, the -- it doesn't do anyone any good if a
book is published in X number of copies saying

t his happened. The National Parole Board matter

woul d do himharmin the sense that they would
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| ook at him very carefully, but it was a
| egiti mate concern, sir, | thought.
What |'m getting at is in the book it's not g

to cause a great deal of difficulty. Once yo

oi ng

u are

branded as a rapist/murderer, who cares whet her

you are thought of a little | ower than that.

Well, | didn't know that there was going to be any

book branding himin that fashion. | don't Kk
t hat there was.

Well, if you are going to wite about the nur
he's convicted of, but | won't bel abour that,
with the parole board who is considering rele
t hat coul d have i npact.

Yes, it certainly could.

But yet you are saying it's okay to give it,

t hough it's unsubstanti ated, not followed up

from an unreliable source, it can go to the p
board but not to a book?

Well, M. Wlch, | saw the, as | think |I said

now

der
but

ase,

even
upon,

arol e

, the

parol e board as a proper institution dealing with

peopl e who were inprisoned and may or may not
getting out, that was my reason for writing t

and | was, after all, involved in the trial.

Can you just very quickly tell me again, - n.

ot her rapes where he suspect,"” what you are
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tal ki ng about ?

There was some -- that, sir, referred to the
suggestions in this hearing that there had been
some sexual attention forced upon Nichol John,

ot her young woman in Regina in a simlar fashion,

t he woman named Sharon Hall in Edmonton.

| think you mean Sharon W Il iams.

"' m sorry, Sharon WIllianms, and somewhere in there
there was, one of these was reported | think by

t he Regi na person who was supposed to have hung
Cadrain out the wi ndow by his heels, they were al
about things that Ml gaard could be accused of,
nothing to do with --

Why shoul d that be left out?

Pardon me?

Why woul d that be left out?

Well, he -- | don't think that that's a proper
thing to be publishing. You can't say this John
Smth is, you know, suspect of rape and then go on
with the rest of the story, | would assunme that's
i bel ous, but | don't think that, sir, about
communi cations with the parole board.

You are saying this does not refer to the ones

t hat were on your file among the 95 statements you

read, that's not what you are concerned about?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

> O » O >

Page 18329

That's right, M. Wblch.

Okay.

| think I said that before and | wanted to be sure
t hat you understood that was mnmy position on it
because that's what it was.

| hear what you are saying.

Yeah, okay.
VWhet her | understand it or not is another matter,
but | hear what you are saying.

Very good, sir.

| would like to just ask you one nmore question and
then I'll | eave that. W've heard, and we know
from the evidence, that Larry Fisher has commtted
many, many sexual offences, came within an inch of
killing (V10) (V10)-, killed Gail MIller. Have
you or any other prosecutor written to the parole

board about hi n?

well, M. Wlch --

It's a yes or no and then I'lIl ask nore, okay?
No, | didn't.

Okay.

Because | was not involved with any of Fisher's
prosecutions.
But you don't know of any letter being witten?

| don't know of any, sir. Now, | -- heaven knows
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what the situation is fromthe North Battl eford
matter. | would assume sonmet hing would have been

foll owed up. That was ny reason why | didn't

write.
Ckay. | would like to briefly touch on your
contact with Eugene WIIlians.

Al right, sir.

If | understand it, you were kind of helping to a
degree?

| was in the limted extent of -- | was able to
tell M. WIlIliams and/or Sergeant Pearson possibly
whi ch policenmen were still on duty, which
civilians were still around, all the w tnesses
fromthe trial, which people may have retired and
moved and all that, what | would call sort of
basic |l eg work, you know, to save them the
trouble, if you will.

OCkay. We know that you were giving them documents
and files and things |ike that, but were you from
time to time expressing opinions to themas to
how -- what you felt about the case?

| don't think so, sir, because in one of these
statements, if you will, of mne to the RCMP, at
some point | pointed out that | had, in effect,

bent over backwards to avoid trying to influence
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t hem about the case. | think | said words to the
effect of that | knew that wouldn't be wel come and
woul dn't be proper, | said that as part of dealing

about that same topic, sir.

Sir, are you saying you tried not to express
opi ni ons?

That's what | said in nmy statement to the RCMP and
that's what | did.

Ckay. | know fromtime to time you say this is
what | said then, this is -- I'mtrying to ask you
now what you are telling us.

Okay. What I'"'mtelling you, sir, is at sonme point
when the investigation was going on | was asked
about nmy contacts with M. WIIliams and Sergeant
Pear son. | repeated the business about basic |eg
wor k and specified in that statenment that | bent
over backwards not to -- to try not to influence
them in what they thought about the case, | had
said that | knew that would be unwel come and |
didn't do it, and that's in print somewhere, sir,

| hope a little nore briefly than ny version

t oday, but --
Well, did you feel you were on the same side?
No, | didn't, sir. | was enployed with Federa

Justice at that time as | recall and | was --
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M. WIliams knew | had to do with the case, he
was in Otawa, | was in Saskatoon. | tried to

assi st in that fashion.
| would like to refer to a document and |I'm
havi ng, once again, nmy usual trouble reading the
number, but it looks like it's 150883. The first
ei ght could be wrong. It's a letter from yourself
to M. WIIlians.
Al right, sir.
If | have it right. It could be 683. | just
can't see it, sorry.

MS. BOSWELL: \What's the date of it?

MR. WOLCH: The date is October 31st, '89.
The 150 appears correct and the 83 at the end
appears correct. The eight or the six in the
mddle is a bit blurry.

MR. HODSON: 150975, October 31.

MR. WOLCH: ' m not that blind.

MR. HODSON: It's 150983.

BY MR. WOLCH:

983, sorry. This is a letter that you wrote to

Eugene W lliams, and | think we saw it in direct
exam nation, but | want to focus on a different
part.

Al right, sir.
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Just the part down here.

Okay.
"l have also received, and enclose an
excerpt from the book entitled "W nnipeg

8 - The lce-Cold Hot house", which has at

pages 115 through 151 a story by Peter
Carl yl e- Gordge concerning the nmother of
t he accused and her efforts on his
behal f."
| see.
Turn the page.
Okay.
"You may wonder if you are readi ng about
the same nmurder currently under review. "
Do you see that?
| do see that, sir.
Okay. | start by saying | wonder, if you are
putting that in print, what you are saying
verbally to the man; but does that not suggest to
him that the views expressed by Ms. Ml gaard are
unwort hy of acceptance?
What | meant, or meant it to say, was that when
you read the account in that book of the matter
presumably attributed to Ms. M Ilgaard, it would

be difficult to think it was the same offence, is
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what | amtrying to say.

But why are you offering an opinion? You just

told us that you didn't want to be offering
opi nions, you thought it was inmproper for you
be suggesting a view of the evidence, and her
are --

Okay.

-- maki ng unfavourable coments about

Ms. MIlgaard's version of the event?

Yeah, |'ve -- that's essentially it, sir, and
think it may be an exanple of bad judgement o
part, anong others, | mean anmong ot her exanpl
of --

Ot her m stakes of judgenment?

That's right, as opposed to --

This time you are admtting it was just plain
wrong to do that?

Yeah, | think that was just unfortunate, yeah
Okay. The next item | have some real difficu
with is you stated, as | understand it, that
understood you were going to be a witness at
Supreme Court ?

That's nmy recollection, sir.

And your recollection is that M. WIIlians

i ndicated to you that you weren't going to be
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cal |l ed because counsel for David M| gaard had been
i nformed that, should you be called, you would be
recounting the alleged remarks of Nichol John
outside the courtroom?
Hmm M. Wolch, this -- first of all, | did go to
Otawa, | did phone M. WIliam at that point,
you know, assumng | m ght be testifying. At some
point it was rightly or wongly suggested that you
were the person who wanted me to attend Ottawa
but, in any event, | did. | phoned M. WIIliams,
asked him what was going on, and he advised that
the Crown -- or in the correct order -- that you
had i ndicated that you wi shed to call ne, sir, to
tal k about disclosure, which |I thought was the
idea in the first place; and that the prosecutor,
whoever that was, replied that if you did that he
woul d be asking me about the corridor statement by
Ni chol John, is in effect -- that's how | -- in
ot her words, that would be potentially negative
towards M. Ml gaard, of course, that |ast --
COMM SSI ONER MacCALLUM: You referred to
"the prosecutor'; who, exactly, was that, sir?
Well it was Eugene WIlliams, M. Comm ssioner, but
| -- there were a couple of Regina Crowns there.

MR. WOLCH: Murray Brown and Eric Neufeld.
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Yeah, | think it was one or other of those, sir.

COWM SSI ONER Mac CALLUM: But they weren't
acting as prosecutors, they were sinmply
government representatives, were they?

No.

MR. WOLCH: If I can help, M.
Comm ssi oner, at the Supreme Court Saskatchewan
was represented --

COWM SSI ONER Mac CALLUM: Yes.

MR. WOLCH: -- by Murray Brown and Eric
Neufel d, and the Federal Government was
represented by Ron Fainstein and | believe Robert
Frater, --

COWM SSI ONER Mac CALLUM: Yes?

MR. WOLCH: -- and Larry Fisher was

represented by Brian Beresh.

COMM SSI ONER Mac CALLUM: | realize al
t hat . So it's, I"'mjust quibbling about the term
'prosecutor', it's really Saskatchewan?

MR. WOLCH: No, |I think it felt that way,
but 1'lIl go --

MS. KNOX: It m ght just be because
M. Brown and M. Neufeld are prosecutors within
t he Department of Justice Prosecution Service.

COMM SSI ONER Mac CALLUM: Yes.
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MS. KNOX: So M. Caldwell would know them
as prosecutors and refer them as prosecutors in
their full-time --

COWM SSI ONER Mac CALLUM: | just didn't want
a false inmpression of the nature of the
proceedings to be left, That's all.

It was an appeal, M. Conm ssioner.

BY MR. WOLCH:

Well, no, it wasn't an appeal.

Okay, |'m okay.

Let's try and avoid that. What | am getting at is
this, and | find this whole notion disturbing, and
| cannot give evidence fromthe podium, --

Okay.

-- but I do wish to understand if you understand
what you are saying.

Very good.

| mean, to me, this sounds exceptionally unethical
and | want to know if you would look at it that
way; "if you call this witness we're going to have
M . Caldwell give evidence that he can't possibly
give", and | don't get that?

Well the evidence | was to give, M. Wl ch, was on
di scl osure. That was the point of nme being down

t here.
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No, but --

Why could | not give that?

Well, listen to ne.

Okay.

Okay. Di scl osure of this coment?

No, no, of the -- what had happened on disclosure
in the M| gaard case.

Okay, fine, we'll get into that in a little bit.
Okay.

But disclosure, we know about disclosure, the

i ssues of providing M. Tallis with proper

di scl osure, --

Uh- huh.

-- we've gone through it here at | ength.

Uh- huh.
But |I'm tal king about the suggestion that a member
of the bar would tell another one that "if you

want to go into this, we are gonna bring in
somet hing through M. Caldwell that is not
adm ssi bl e"?
Well, sir, in the best order | can get this in,
the -- when Sergeant Pearson --

COWMM SSI ONER MacCALLUM: Just a m nute,
this, | want to hear the objection first.

Okay.
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MS. KNOX: M. Comm ssioner, before the

wi t ness answers -- and |I'm drawn to speak because

of the use of the word "inadm ssible" --

COMM SSI ONER MacCALLUM:  Yes?

MS. KNOX: -- and | particularly have a
recollection of reading in the public
prosecutions file, on the Sunday that | went
t hrough all the boxes, a great deal of
correspondence between the provincial prosecuto
office, M. Brown, the federal prosecutors
office, and I don't know if it also included
M. Wolch's, about concerns about a great deal
information that was being put forward at that
hearing that would ordinarily be inadm ssible.
And | raise it only for that concern, ny -- |
wasn't there, | don't know the process, but ny
under st andi ng was the rules of evidence were ve
much rel axed.

COMM SSI ONER MacCALLUM:  Yes.

MR. WOLCH: We'll deal with that in a
second.

COMM SSI ONER MacCALLUM: And inadm ssible
where?

MR. WOLCH: Let me ask this.

BY MR. WOLCH:
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M . Cal dwel | ?

Yes.

The conmment, the hearsay comment woul d have been
one that you may have heard from Al bert Cadrain,
is that right?

What's that now, sir? No, it -- yeah, Albert, and
at the tinme when two other people were there.

No, but you heard it from either Albert or one

ot her person?

No, sir, Albert or Mary Marcoux or Ms. Mller.

Well, we'll deal with that.
Okay.
Actually, two people. All right. The conmment was

al | egedly made by Nichol John; correct?
Oh, I'"msorry, you are right.

Ri ght ?

That's correct.

She was a wi tness?

That's right.

She was a witness in the Supreme Court?
That's my understanding.

Wel|l she would be the best source of that
evi dence?

That may be, sir.

If she made it, she is testifying, "Nichol John,
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did you say this", anybody could put that to her;
correct?

| would assume that's right, but --

The next closest to doing anything is Albert
Cadrain, he was a wi tness; correct?

That's correct.

He coul d have been questioned, "Albert, did you
hear this or didn't you hear it"; right?

About that hallway thing, --

Yeah?

-- he could, yes.

Yeah. Well, how do you becone a wi tness when they

are already there, you don't even know who told it

to you?
Well, sir, | went down there with the expectation
that | would be testifying about disclosure. Now

before doing that, right around that time,
Sergeant Pearson and | had been to Regina. One of
the things we were -- or the only thing we were

| ooking into was disclosure. It seems to ne that
we found that the witness statements fromthe
prosecution file had been sent to Ottawa, as |
recall | think there's evidence of that, and
eventually they faxed them back to |I think either

Regi na or Saskatoon. W determ ned that, and it
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woul d be after that | went to Ottawa, | think.

Would it be correct to say that you don't even

know whet her it was Mary Marcoux or Al bert Cadrain

t hat supposedly told you that?

Yeah, it was one of the three, sir, --

well - -

-- 1 can't even tie it down to those two.

Well let's look at 301003.

Okay.

You are not very sure of that, you say to --

Okay.

You say here:
"At the Prelimnary Inquiry, one of the
wi t nesses, Mary Marcoux, or Al bert
Cadrain, or both of them advised ne
that they, plus Ms. Mller ..."

Ms. MIller.

all heard Nichol John say
So you say, at the prelimnary, one of them told
you and you don't know which one yet?

| said "one or both", and | said "plus

Ms. Mller", they are all --

No, you say they advised you that they were there,
you don't say any one of the four said it?

Oh, | see what you mean, all right.
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who was present at the hearing

and it says:

all heard Nichol John say, ...",
etcetera.

Yeah. So Mary Marcoux, or Albert Cadrain, or both
of them --

Uh- huh.

-- told you that everybody heard this?

That's how I'd read this, --

OCkay, all right.

-- yeah.

And your files indicate no statements from Mary
Mar coux, Al bert Cadrain, or any of these people
that they did hear this?

Not from them that's correct.

Wel |l where else would you get that statenment?
Where | got it, sir, was from the notes | made
when they relayed this to ne.

But you interviewed Nichol John three tinmes; --
Yeah.

-- would you not put that to her?

| did not do that, sir. There is two different
pl aces in the prosecutor's file where | recorded

t hat quotation, to the best of my know edge no one
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else did that.
But it's a quotation; you can't even say who said
it?
| couldn't say who said it because this is how it
was presented to ne, it was one of those three,
and it does not say --
Well did they say it to you or to somebody else?
| mean | don't understand "how it was presented to
me" ?
Okay, just a mnute. Yeah, that's right, how it
happened is that:
"... one of the witnesses, Mary Marcoux,
or Al bert Cadrain, or both of them
advised ne that they, plus Ms. Mller,
Gail MIller's mother, who was present at

t he hearing, all heard Nichol John say,

etcetera, sir. That's how it happened.

"' m not disputing that. Al'l 1'"m saying is you
don't know whether it was Albert Cadrain -- not
the most reliable person in the world -- or Mary

Mar coux, who said it to you. Now | et me pause
t here. Are you satisfied that one of themsaid it
to you, or said it to somebody else who told you?

No, no, | was -- | was in that hallway when they
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brought this to my attention, | recorded it very
qui ckly.
But you don't know which one brought it to your
attention?
Okay. One --
s that --
COVMM SSI ONER MacCALLUM:  Just let him
finish, he is trying to answer.
one of the witnesses, Mary Marcoux,
or Al bert Cadrain, or both of them
advised ne that they, plus Ms. Mller,
Gail MIler's mother, who was present at
t he hearing, all heard
her say that:
"I was right there, and saw it all, but
"' m not going to say nothing."
| copied this down i mmedi ately and incorporated
it so, you know, that's what happened, M. Wbl ch.
BY MR. WOLCH:
But you don't know who said it to you?
Not - -
COWM SSI ONER Mac CALLUM: He does. That's
not quite -- he said it was either one of them
ei ther Mary or Al bert Cadrain.

MR. WOLCH: Well --
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COWM SSI ONER Mac CALLUM: Mary or Al bert,

yes, that's all he's telling you.

BY MR. WOLCH:

Well you couldn't have written it down that
moment ?

| did.

Well how could you write down A or B, | mean --
Oh, no, that part.

Why woul dn't you write down who said it?

Yeah. Well, M. Wolch, | copied the quote down,
and |l ater the -- nmy concern was to get down the
gquotation which seenmed to be, you know, seemed to
be damming if you will.

Okay. But you never followed it up with Nichol
John?

| didn't with Nichol John, as it happened. Thi s
was -- this was at the prelimnary inquiry.

Lots of time?

Yes, that's so, but | didn't follow it up with
her, clearly. | may have felt | --

Ms. MIller, Mary Marcoux; you never followed it
up with either one of them?

No. Ms. MIller was a sonewhat ol der |ady and
Mary, as | now realize, was a younger child, but I

didn't -- | never --
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You never followed it up?

| don't think so, sir.

OCkay. And the comment is "I don't know why he
didn't kill me too"?
"I was right there, and saw it all, but

"' m not going to say nothing.",
to quote her.
Now, obviously those words m ght not be exactly
what she said, if she said it?

Oh, yeah, they were what they told me exactly, but

Well they came from Al bert Cadrain, this is the
same guy who heard David say he wants to kill the
wi tnesses in Calgary; right?

Well it was Albert, that much is right, sir.

Okay. So sort of consistent with some of the,

per haps, falsehoods he has told?

| don't -- | don't believe that, M. Wbl ch. I

t hought | had a good know edge of Al bert and he
seemed to be leveling with nme. He obviously said
a couple of far-out things later, and nuch | ater
he was accused of mental difficulties, but that
was, | think, quite a bit after all these events.
But - -

M ght - -
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Okay, sorry.

M ght it be that, if she said something like this,
t he meani ng she was conveyi ng, now that we know
what's really going on, --

Uh- huh.

-- is "if he is such a killer, and | saw a nurder,
why didn't he kill me"?

Well 1, sir, couldn't read that into this set of
words |'m afraid.

Well now, with hindsight, that we know --

COMM SSI ONER MacCALLUM:. Just a m nute.

MS. KNOX: M. Comm ssioner, | don't have
before me the transcript of Peggy Ml ler, but ny
recollection is there was some testinony from
Peggy M Il er that she was in the hearing -- here
at the Inquiry, that she was in a waiting room
when this was said, except she characterized
Ni chol John's tone of voice, or something to that
effect, as being flippant or something. And I
woul d have to check, and | don't know that
M. WIlch was here, --

MR. WOLCH: Yeah.

MS. KNOX: -- but it seems to me that we
had testimony at this Inquiry froma wi tness who

heard the comment but perhaps put a different
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interpretation on it, but | would have to go back
and check the transcript.

MR. WOLCH: | thought she testified she
didn't hear it.

COMM SSI ONER MacCALLUM:  Well, | can't
remenmber, but --

MR. WOLCH: O maybe | -- maybe counsel can
hel p?

MR. HODSON: Peggy Ml ler testified that
she heard the comment by Nichol John in the
hearing room the words were a bit different, we
can -- | can find the transcript. They weren't
exactly this, but she did give evidence, --

COMM SSI ONER MacCALLUM:.  Yeah.

MR. HODSON: --and | can find it for you
very quickly.

COMM SSI ONER Mac CALLUM: But -- thank you
very much. l"mjust a little mystified, at the
monment, as to why we're spending so nuch time on
this point?

MR. WOLCH: I --

COMM SSI ONER Mac CALLUM: It was -- | take
it that it all began by you suggesting to the
witness that, if an arrangenent |ike that had

been made at the Supreme Court, that is to say
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you wouldn't call this witness to -- on the

busi ness of disclosure if the governnment woul dn't
call Nichol John on the business -- or ask this
wi t ness about Nichol John's declaration?

MR. WOLCH: That's right.

COWM SSI ONER Mac CALLUM: But are we still
on that subject?

MR. WOLCH: | --

COMM SSI ONER MacCALLUM:  You seem now, to
be chall enging that this declaration was ever
made?

MR. WOLCH: No, I"'mtrying to get through
it quickly, but with all due respect | -- the

answers are sometimes | onger than nmy questions,

instead of "yes" or "no" | go off on tangents,
but I"mtrying not to, I'mtrying to focus.

The point, | expect M.
Williams will testify, and | want to find out if
this was actually said. | want to challenge this
witness, that is "if, if M. Caldwell is

called --

COMM SSI ONER Mac CALLUM: Yes?

MR. WOLCH: "-- he is going to testify to
this", because | think -- and | may be di sagreed
with -- that that is a very serious suggestion
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because it shows, on the Department of Justice, a
bi ased to protect, "let's not get this Crown,
this guy on the stand", and it also shows a very,
| think, improper, inproper challenge that "if
you want to tal k about disclosure we're going to

put in evidence like this through this w tness

COWM SSI ONER MacCALLUM:  Uh-huh, well --

MR. WOLCH: "-- when we could have put it
in through John, Cadrain, or we could have called
Mary Marcoux or Mss MIler who testified here,
we're not going gonna put it in that way, we're
gonna put it in through this witness if you dare
have hi m under oath."

Now | don't know if that

happened or not, but I will put it to M.
WIlliam when he gets here, and | just want to be
clear that this witness is confident that this is
what he was told by M. WIlliams, and |I'm having
trouble getting there. That's all my point is.

COMM SSI ONER MacCALLUM: Well, there's
anot her problem here, the best evidence of
whet her or not that happened would conme from
Neufel d, or Brown, or you; would that --

MR. WOLCH: Well, that's correct, or
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M . Asper.

COMM SSI ONER Mac CALLUM: But doesn't that
put you in an invidious spot?

MR. WOLCH: No, M. Asper would know, and |
don't know - -

COMM SSI ONER MacCALLUM:  Well how woul d
M . Asper know?

MR. WOLCH: Well he was counsel with nme
t here.

COMM SSI ONER MacCALLUM:  ©Oh.

MR. WOLCH: But that's not the point.
mean, | can't answer until sonebody el se,
corroborates this. | mean, if somebody is going
to say they told himthat, | want to hear that
from somebody. This is all news to ne. But |

just want to make sure the witness is clear of

what M. WIlliams said to himand then we wll
explore it with M. WIllianms, sir.
COWMM SSI ONER MacCALLUM:  Well, | thought he

had been cl ear enough to begin with, yeah.

MR. WOLCH: Oh, I"'mjust trying to
understand, and | think it's --

COWMM SSI ONER MacCALLUM: | just don't, |
mean, think this is a place for you to be

attacking the very happening that -- in question,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 18353

you know, even indirectly through
Cross-exam nation.
BY MR. WOLCH:

Well let me ask you this, then, M. Cal dwell.

was uncl ear when you testified that you conveyed

this, well, evidence or whatever it is to
M . Beresh, and I'mreally unclear as to the

timng of that?

At this point | amtoo, sir. | did tell him about
t hat hall way statenment, | know that was in
Saskat oon, he -- because | thought it m ght be,

you know, important evidence on a case. But the

thing that | have told you about here was very

brief, and essentially that was all the discussion

was, and then it was indicated they wouldn't be

needing nme, either then or before, sir. Shortly
thereafter | phoned Murray Brown to ask him how
the case was proceeding, | was in Ottawa but not
at the building, | was in a hotel at that time.
No, but I'"'ma little concerned. You say you are
not in the, in the litigation, you are -- you say

you feel it's almst inproper for you to be

offering opinions or junmping in, and | can perhaps

see you trying to help M. Brown or M. Neufeld

but hel ping counsel for Larry Fisher strikes ne
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somewhat beyond?

Well, M. Wdlch, |I -- the presunmption of innocence
applies to Fisher as well as all other kinds of
peopl e. He was charged, and at sonme stage of the
gane | relayed to M. Beresh that hall way
conversation, because | didn't know if he had
heard it and m ght make use of it.

The other thing is that, on
this, | was very likely subpoenaed to go to
Otawa, | was told to go to the airport and there
woul d be a voucher, flew down by commerci al
airline, the night before this phoned M. -- M.
-- |1 shouldn't say the night before this -- the
night | got there | phoned M. WIIliams, and
M. Brown after that, and | never physically did
go, even the next day or indeed any other time, to
t he Supreme Court.

No, but would there be any doubt in your m nd that
M. Brown, M. Neufeld, and M. WIIliam would all
know about your notes?

Woul d there be any doubt that -- they knew about
ny notes, --

Okay?

-- because you were rightly or wrongly quoted as

saying that you intended to call ne on disclosure,
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whi ch woul d be, of course, very normal | would
have thought.

well --

And then there was rejoinder by one or nore of
them was that, if that happened, they would cal

t he evidence of the hallway conversation. And

M. Wbl ch, pardon me M. Wblch, | realize nyself
that the evidentiary rules there were very much
rel axed, for whatever that may be.

M. Caldwell, please listen to my question.

Okay, sir.

Exactly the same question, a "yes" is probably all
it requires: |s there any doubt in your m nd that
Brown, Neufeld, and WIlIlianms knew of this piece of

evi dence?

Well, it seemed they did, because you were quoted
as saying --
Sorry --

COMM SSI ONER Mac CALLUM: That's, he has

given his reason, "seemed to anyway".

BY MR. WOLCH:

OCkay. Well, | mean obviously they would be the
first person you would go to if you thought they
didn't know it?

About the hallway conversation?
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Hal | way, yes.
Yeah. Well, sir, I -- 1 was there strictly to
tal k about disclosure. That was nmy understandi ng.
No, M. Caldwell, please listen to ne.
Okay.
This is really sinmle.

MS. KNOX: If I may, and | don't know if |
will help matters or | will aggravate matters,
but I don't have readily in front of me -- and
maybe M. Wbl ch does because he was a key party
to it -- the scheduling of the Supreme Court of
Canada hearings, the dates when witnesses
appear ed.

What we do have before us, and

what was brought up on the screen, is a part of a
statement taken from M. Caldwell somewhere
during the course of the -- | can't even say it
-- the Supreme Court of Canada proceeding. There
is a date on it that | believe is March 20th.
What that statenment does is that a police officer
who was assisting in the 690 review, Sergeant
Pearson who we'll hear from next week, attended
at M. Caldwell's residence and he canvassed with
himthree particular areas, as | recall

One of the things he canvassed
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with him was to show hima copy of this, one of
his handwritten notes, so clearly there was sone
di scussion going on that was brought to Sergeant
Pearson that he was asked to take to M. Cal dwell
to seek some input, clarification, assistance.

Now | don't know what part
M. Wolch played in that, | don't know if the
records will show us what part he played in it,
but somewhere in the course of the Supreme Court
of Canada hearing itself this becanme a |live
issue, and ny nenmory of the materials that we
have is that M. Cal dwell was questioned on these
matters, he gave that statement to Sergeant
Pearson, there is a letter from Sergeant Pearson
in our materials where he shipped it to Ottawa,
and it was subsequent to that that M. Cal dwell
was sent a voucher and asked to attend.

So | think, in order to get a
context for these questions and to assist in the
answering, we need to get a chronol ogy that would

per haps be of assistance to all of us, and that's

what | was whispering in M. Hodson's ear, trying
to do it.

MR. WOLCH: Well | can help with that, M.
Comm ssioner, but | really think we're making a
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very sinmple issue very conpl ex.

BY MR. WOLCH:
And what | am saying to you, |I'Il rephrase the
guestion and please listen to the question: \Wy
did you feel you had to bring it to M. Beresh's
attention when it would have been in the know edge
of the authorities involved in the reference?
Well this -- | wasn't seeing him | -- as |
recall, at the time of the reference, M. Wblch,

necessarily.

' msorry, M. Caldwell, but that's not a hard
gquesti on.
Okay.

COMM SSI ONER Mac CALLUM: | think he is

trying to say there is two different times
i nvol ved here.

MR. WOLCH: Okay.

COWMM SSI ONER MacCALLUM:  When he told
Beresh it was at a time not necessarily at -- in
connection with that hearing at the Suprene
Court .

BY MR. WOLCH:

Okay. |s that correct, M. Caldwell?
That's -- that's my inmpression now, and it did
| ead to, indirectly if you will, to nme going to
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Yor kton, as you know, to testify on the Fisher

mat t er .

Okay. But |'m just wondering why you felt you

woul d be the person to convey it to M. Beresh?

Well it would be -- it's a, | thought a

significant, or could be a significant piece of

evi dence. | didn't feel that there was any reason

of any description why | shouldn't tell himthat

if I knew it of, essentially, my own know edge.

You see the irony, given the disclosure problens

in David's case, how out of the way you are going,

when you are not even the prosecutor, to assist

M . Fisher?

Well, M. Wlch, what | did, assisted M. Fisher

in a very small way was as a defence wi tness.

was not anything to do with the Crown on that, |

was a defence wi tness.

Okay, I'Il leave it, sir.

Oh.

We will deal with this with the other

wi t nesses, --

Okay.

-- who maybe they made notes or whatever, but --
MR. HODSON: Sorry, | just would |ike --

bef ore you nove on, the reference to Peggy
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MIller's evidence is at page 7687 of the
transcript, and her evidence was she was shown
the specific note of M. Caldwell's, she had used

the word 'arrested' instead of 'killed', but then

went on to say that 'yes' -- let nme just find the
comment. The question was these words:
"Q These words here, "I don't know why he
didn't kill me too," do you recall those

wor ds being --
A That could have been, it could have
been either killed or arrested.
Q Arrested, okay. And so the rest of
what's recorded here ...",
whi ch was M. Caldwell's notes:
“... is that close to or accurate as to
what you heard in that room but from
Ni chol John?
A Yes. "
So that's at page 7687, on April 13th, of Peggy
MIler's evidence.
COMM SSI ONER MacCALLUM:  Thanks.
MR. WOLCH: | m ght point out, if | read it
right, that Ms. MIller was not in the room?

MR. HODSON: Yes. And | al so asked her the

gquesti on whet her her nother was in the room at
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the time, and she said "no" -- sorry -- "and was
her mother", she said "yes" -- I'msorry, it was
"her mother", | think it was Mary Marcoux's

not her there.

COMM SSI ONER MacCALLUM:. " Your nother",
[ine 12 and 13.

MR. HODSON: "Was your mother in the room

at the time?
A No she was not."

MR. WOLCH: So whatever it says.

MR. HODSON: Do you have it up there?
Okay.

MR. WOLCH: l'mtrying to nmove al ong.
Okay.

BY MR. WOLCH:

M. Comm ssioner, | hadn't intended to do this,
but it m ght be a bit hel pful given some of the
difficulties we're having. There is a letter that
| mght refer to that m ght be of some assistance
as to the Supreme Court itself and what was going
on there.
Okay, sir.
And the letter was 158496, and before | go into
the letter, sir, I'mgoing to suggest to you that

di scl osure and the conduct of the investigation
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was a very mnor part, if any, of the Supreme

Court reference, the only area of disclosure was

(V4)---- (V4)--- caused a little bit of concern,
but really it wasn't, and the record will disclose
that | believe the reference was ordered in

November, M . Hodson can correct nme, but | think
it was Novenmber of '91 and sonehow we were in the
Supreme Court in Decenber calling evidence in

January, so it moved along very, very quickly, and

in tal ki ng about
normal -- or your

with me that time

t he Supreme Court,

background, sir,

given your

you m ght agree

in all courts,

and in particular

the Supreme Court, is very precious?
Yeah, that's right. M. Wbl ch, one thing, very
briefly, I hadn't realized these dates, but as of
the 1st of October, 1991 | was no |longer with

ei ther Department of Justice.

Okay.

Just so that that's --

Okay.

| was unenpl oyed.

But you agree with nme, you recall we discussed
this norning that | eave to appeals are limted to

15 m nutes?

| believe that's right.
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You know, in fact, | think you' ve been on the

stand here about half the length of the reference,

if you want to put it in perspective, how tinme is

so limted --

Yeah --

-- in the Supreme Court and what you can do and

what you can't do?

| follow you, sir.

But | want to go through this a bit just to set

the framework, it's a letter to the Chief Justice:
"Since our |ast neeting -- "

And |I'"m going to go through it quickly,

-- counsel have been working diligently

to bring this matter before the Court

there have been neetings between
Beresh and ourselves ... with al
counsel with the exception of Justice
Otawa ... lengthy conference calls "
"It was during the |last conference cal
as a result of the difficulty we were
having with direction that we suggested
that M. Fainstein, with the bl essing of

all of us, perhaps attend upon yourself

for some further guidance.”
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"The evidence to be considered by the
Court seens to fall into basically four
general areas. It would appear to be
preferable to attenpt to have the
wi t nesses pertaining to each area called
as closely in sequence as possible. The
four areas woul d appear to be:"
The young peopl e acconpanying David, the notel,
expert evidence, Fisher evidence. One of the
difficulties is determ ning which area we shoul d
commence with. W talk about expert evidence.
This area m ght be the easiest as it is
non-contenti ous. If we can just turn the page.
COWM SSI ONER MacCALLUM: |Is this you
speaking, M. Wl ch?
BY MR. WOLCH:
Yes.
"... it was felt that this m ght be the
best area. The difficulty we have is
t hat requests have been received from
both Justice in Otawa and Justice in
Saskat chewan to provide further bl ood
samples from M| gaard and a sanple from
Fi sher. Apparently Ottawa is aware of

some testing techniques in England, and
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Saskatchewan is aware of some testing
techni ques in Texas. It is somewhat
frustrating to us that in his original
application, Ml gaard indicated that he
woul d provide any sanples requested of
him and in fact this is consistent with
hi s behavi our right back to the time of
his arrest, and this is the first such
request. In any event, M. Mlgaard is
willing to provide sanmples, but given

i ssues such as continuity and his
current incarceration, we are sinply in
the process of facilitating the
requests.”

skip the next paragraph as it deals with

becane | ater on obviously very inportant,

the DNA and the possibilities of DNA.

Direct w tnesses.
"It would appear that this would be the
most | ogical starting point. Many of
the witnesses who testified as to times,
pl aces, findings, etc. would sinply be
accepted fromthe trial. Their evidence
is not particularly in dispute, and

clearly with the passage of time could
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not have inproved.

The wi tnesses who have to be

called from our point of view would be:"
Number 1, Ronald Dale WIson, and this talks
about his need, | won't go through it, need for
counsel .

Next page, David M | gaard:

"It has always been our intention to
have David M| gaard testify. The
difficulty we are having right now is
with David's enotional state.

After being convicted, David
underwent numerous bouts of depression
and enmotional difficulties. This
conti nued over the many years of
i ncarceration, and we have brought this
to Justice's attention numerous times as
it is well documented, and in fact the
Prime M nister hinself at one point
expressed concern. All penal
authorities and experts that we have
spoken to have told us that David's
rei ntroduction into society will be very
difficult to say the least. Those fears

are being realized. Much of David's
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time in jail was focused on proclaimng

his innocence, hel ping others and

correcting injustice. For approxi mately

twenty-three years, nobody has ever

|istened to him Now everybody wants to

listen to him and he has achi eved
al nost celebrity status.

Unfortunately, but

under st andably, he does not have a great

deal of faith in the justice system

VWhat we are faced with now is that

David's main interest is to start

experiencing living, and also rectifying

the various ills in society. W are

havi ng a great deal of difficulty having

Davi d even focus on this reference. We

have enlisted the aid of Dr. Stanley

Yaren, the chief psychiatrist in the

Provi nce of Manitoba, who has had a | ong

standing relationship with David.

Our

understanding is that Dr. Yaren wll be

meeting with David and his famly this

week. Dr. Yaren may be called as a

witness to explain David's mental

state."”
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Justice Tallis:
"I n connection with David's evidence,
M . Fainstein advised the Court nmay be
interested in hearing from M. Justice
Tallis. David has indicated a
willingness to waive privilege, and with
that in mnd, we attended in Regina | ast
weekend to neet with Justice Tallis. W
understand Justice Tallis does not have
his files, although he has searched for
same, and he indicated to the witer
t hat he has been deliberately avoiding
the publicity and emerging evidence in
order it keep his menmory as unaffected
by recent devel opnents as possible.
Justice Tallis expressed certain
concerns, and in particular felt that
the sanctity of solicitor/client
privilege is so inmportant, he was
concerned that the public would be given
the wrong inpression. He was cl ear that
the privilege belonged to David, and if
it was to be waived, it should be as
objectively and fairly done as

possi ble."
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"1l skip over that, but it tal ks about Justice

Tallis, and I'll try to go through it fairly

qui ckly. | " m sorry, can you just go back to the

ot her page at the bottom
"The other witnesses who fall into this
category are nmore logically called by
ot her parties."

If we can turn the page.
"Clearly we would not be interested in
calling Cadrain or Nichol John. In the
event that Cadrain or some of his famly
members aren't called to testify, we
woul d certainly wish to call Dennis
Cadrain, and would want himlikely
called in any event, although he would
likely follow the others in sequence.
Ni chol John would |Iikely be called by
Justice in Otawa, but in ternms of
commencing with her, we understand that
she is still undergoing sonme medica
assistance in order to revive her
menmory. "

"1l -- I"msorry, here:
"The calling of these witnesses may | ead

to the calling of police witnesses as to
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the method of taking statements. This
of course would not be our
responsibility."
You see that? Then we get the motel room Larry
Fi sher. "1l skip notel room just go down to
this part here. It tal ks about the wi tnesses who
could be called and it goes through the Fisher
evidence. Just go further down.
"Anot her wi tness who would |ikely have
to be called is Ms. (V4)---- (V4)---.
Ms. (V4)--- gives rise to potentially
ot her wi tnesses, and the question of
di scl osure or lack of same becones
rat her important. It is inconceivable
that if it were known that another | ady
was attacked at roughly the sanme tinme as
Gail MIler, and within blocks, that
woul d not have surfaced at trial if it
were disclosed."
That is the issue | had mentioned earlier of
where di sclosure focused on (V4)---- (V4)---.
The above is not exhaustive and there may be
additi onal w tnesses.
"We will be influenced by who is being

called by the parties with status and
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your gui dance.
We should add that it is

our intention to file additional

al so

material with the Court. Since our | ast

meeting, we would guesstimte that

have received approximtely 5,000

of material that we have not seen

we

pages

bef ore. Our sources of material have

been the Department of Justice in
Ottawa, the Department of Justice

Saskat chewan and the Parol e Board.

in

e

are trying to work it down as to what is

rel evant and not duplicitous."™

Turn the page.

"Anot her difficulty which requires sonme

assi stance fromthe Court is the matter

of public access to information.

Earlier we made reference to a new

wi t ness - -
And "1l skip over that, but that's Launa
Edwar ds, we're not too concerned about her.

"There are also matters in David

M | gaard's personal life, and we are

speaking in particular during his

i ncarceration, that are very sensi
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Clearly, the effect of his current
mental condition is inportant for the
Court to know; on the other hand, they
are matters which Dave has never shared
with even his siblings, and are matters
that are extremely private.
Furthermore, if released while David is
in jail, they are matters that could be
perceived as breaking an i nmates code of
silence, and could put David in
j eopardy. We query how we can put this
mat eri al before the Court without
causi ng tremendous sensationali sm and
great personal harm

Havi ng said all the above, we
are still optimstic that we may proceed
fairly expeditiously, and we hope the
above will be of assistance to other
counsel in determ ning needs and
requi rements. Our suggestion is that we
have to pick one section of the evidence
and proceed, and try to call all of the
wi tnesses relevant to that area. The

most obvious is the area of the "eye

wi t nesses”. We should i mediately
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address the problems of M. WIson and
his counsel, Justice Tallis' situation,
and we woul d appreciate sonme gui dance as
to whether or not David Ml gaard is
expected to testify at the very
begi nni ng. If so, that does create
problems. W can assure the Court it is
not a matter of preparing him for Court
since our experience is that he is
absol utely inmpossible to prepare in any
event . "
And it then goes on about a M. Douzenko who was
a witness.

That may clarify some of the
background, but |I'm suggesting police conduct,
Crown counsel conduct, disclosure, were not at
the forefront of this Inquiry.

From your letter, sir, | would agree with you. I
can't see them being stressed or necessarily even
mentioned in your letter.

Ri ght .

So |, you know - -

As counsel you can appreciate the focus, and the
only focus was on the innocence or not of David

M | gaard, --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Wolch
Vol 90 - Thursday, November 3rd, 2005

Page 18374

Uh- huh.

-- that was the focus, and if police acted

i mproperly, it doesn't matter.

Yeah.

It doesn't matter, it's the truth of the evidence
t hat counts. You see that?

Yeah, granted, M. Wl ch.

Which then | eads, at the end of the inquiry, to
your press conference that we went over earlier,
do you recall -- when the DNA canme out, |'m sorry.
Oh, yeah, the end -- the time the civil action was
di scontinued?

That's right.

Yeah, that was, to nmy know edge, the only -- the
press conference involving M. Kujawa, our
counsel, M. Halyk, and nyself.

Yes, at 332039, and if we can just turn to the
next page, and | think your know edge of the |aw
is such that you have found with time that courts
are very careful in how they choose their words.

| believe so, sir.

And you al so know that courts are very careful in
maki ng findings or suggesting findings on issues
t hat are not before thenm?

| would assune so, sir.
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You can appreciate even in the |ast couple of

days, M. Justice Gomery, there are those concerns

about attesting to blame or pointing fingers is a

real fine line that courts have to wal k?

| follow you, sir.

Yeah. In fact, Gomery is actually | ooking at

m sconduct, the Supreme Court wasn't, and even

Gomery was limted is what |'m getting at.

Okay.

So their words are carefully chosen, and if you

| ook at your quotation fromthe Supreme Court:
"It is appropriate to begin by stating
that in our view David M| gaard had the
benefit of a fair trial in January,
1970, we have not been presented with
any probative evidence that the police
acted improperly in the investigation of
t he robbery, sexual assault and murder
of Gail MIller or in their interviews
with any of the wi tnesses."”

You see that?

Yeah.

We have not been presented with any evidence of

t hat .

Okay.
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They are not saying it didn't happen, they are

sayi ng they never had evidence of it. You see
t hat ?
Yeah, | do, sir. This is the -- part of the

judgment and | would certainly, the |anguage "we
have not been presented” etcetera, | don't see
where that -- | don't think you can suggest that
means there was such evidence and it wasn't
presented to them How coul d that be?

| suggest it nmeans neither. They never heard from

Sergeant Mackie did they?

Well, that | don't know, sir, but --
Well, take it from nme.
Very good.

They didn't hear from you, you know that?

That's right.

Ri ght ?

Yeah.

They didn't have your candid adm ssions here about
t he disclosure you never gave to M. Tallis?

Well, sir, that's so, and it very well may, at

that time, it very well may be that | did not know
or realize they were failures to disclose, if you
foll ow nme.

" mjust trying to enphasize, but I'll carry on.
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Okay.
"Nor has evidence been presented that
t here was i nadequate disclosure in
accordance with the practice prevailing
at the time."
There was no evidence presented at that, correct,
but you know, | read you the letter, 5,000 pages,
now, it's a bit msleading to say, we have
300, 000 pages, but surely we have nunmerous
documents here that are relevant, such as, |
think it's Rasmussen and Ednmondson's RCMP report,
t hat has only surfaced here and wasn't present
t here.
Well, sir, that's true, and as we know, which did
not come to ny office.
Oh, I"'monly saying in the global picture --
Okay.
-- we are discovering, and |I'm sure at the end
Comm ssi on Counsel can point out what disclosure
came here that's inportant that wasn't even
present at the Supreme Court reference, |let alone
at the trial.
Yeah. | believe, M. Wlch, that we are in fact
finding things out that did and didn't happen in a

| arge measure as the Inquiry goes on. | presume
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that's legitimte.

Absol utely, but | noted there was some excitenent
when it was raised the other day that the Suprene
Court somehow said disclosure was adequate or no
m sconduct. That's not what they said, they said

there was no evidence presented of it.

Well, | nust say, M. Wlch, the way | would read
that is the former despite what the words say. I n
ot her words, if |I read this, | would take that as

bei ng the sanme as saying, you know, there was no
evidence of police inmproprieties or inadequate

di scl osure, that's how | would read it. It's a
doubl e negative al nost.

Well, no, | now begin to realize why you have so
much problem with your letter writing. Can't you
| ook at the plain wording?

| can see it, sir, it says we have not been
presented with any probative evidence the police
acted improperly, etcetera.

And you interpret that to nmean that there is no
probative evidence out there?

| would not think that they would wite that if
they meant to say the next time this happens we
trust you will put in probative evidence that you

knew you had.
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COWM SSI ONER Mac CALLUM: | ve got it
written down, M. Wblch, and | can interpret it.

MR. WOLCH: Do you accept ny --

COMM SSI ONER Mac CALLUM: | know what you
mean. | take your point.

MR. WOLCH: | thank you. | could be here
all day if you didn't. Okay. " m just about

concl uded, M. Cal dwell.

COWM SSI ONER Mac CALLUM: | hope you won't
all ow nodesty to prevent you reading the next
[ine.

MR. WOLCH: OCh, I"'msorry, that's
M. Tallis | think.

COWM SSI ONER Mac CALLUM: Oh, | see.

MR. WOLCH: It was jeal ousy, sir, not
modesty.

COVM SSI ONER Mac CALLUM: |f you are al nost
finished, I"Il wait, but | feel the need of a
break com ng only.

MR. WOLCH: That's fine, M. Comm ssioner,
if we take a short break. | have about 10
m nutes to go.

COWM SSI ONER Mac CALLUM: Al'l right. 15
m nut es.

(Adj ourned at 2:39 p.m)
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(Reconvened at 2:58 p.m)
BY MR. WOLCH:

M. Caldwell, | only have a couple of questions
for you. | want to take you to the day before the
DNA results came to your attention.
Okay, sir.
Okay. Am | correct that on that day you would
have been firmy convinced that David was guilty?
That -- until they came out, sir, | was.

So the day before you were firmy convinced?

Yeah.
So et me just ask you this. First of all, you
woul d agree with me, |I'm sure, that David was

i nnocent the day before the DNA?

Absol utely, in that sense.

Yeah.

He certainly was.

The DNA didn't change anything in terms of his
i nnocence or guilt, he was always innocent?
That is correct, sir, as we now know.

Yeah. Let me ask you this. The day before the
DNA, if you |l ooked at the case inmplicating him
and |'mgoing to do this in generalities --
Okay.

-- you saw the film version, we saw it today?
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Oh, today, yeah.

Yeah. The film version, you know that W I son has
recanted, you know that even with hypnosis Nichol
John hasn't progressed, you know that by then
Cadrain is, has serious mental difficulties, see,
you | ook at the end of it, and then you | ook at

t he Fisher part where you know he was the serial
rapist in the very area, that his method of
operation was exceptionally simlar, you know he
lived in the Cadrain basenment, you know his own
wi fe thought he did it and contributed evidence to
t hat part, and you know that (V10) (V10)- was
attacked years later alnmost identically like Gai
M Il er and had Fisher tell her he had done it
before. When you put that picture together on one
hand and the other, I'mtrying to understand why
you woul d, on that day, be convinced of David's
guilt when you hear what | have to say. Can you
hel p us?

Yeah, M. Wbl ch, and not to sound facetious, I
don't, at this point don't recall exactly when and

in what sequence all those various things

happened. | assunmed they had all happened by
t hen, one way or another, including Linda Fisher's
conpl ai nt . If I had known that whole picture, if
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indeed it had all, let's say, happened by then,
and if | were aware of it, part 2, | would
certainly be, | think, wondering what was
happeni ng.
Well, she had testified in the Supreme Court many
years before. ' mtal king the day before the DNA.
Uh- huh.

You clearly were convinced of the guilt of David.
Do you think you nmade the appropriate effort to
try and |l ook into the case further to satisfy
yoursel f that that belief was well founded?

In the meanti me you mean, sir?

Yes.

| think I certainly had the belief, | thought it
was well founded and | can't say how nmuch effort |
made, if you will, in the neantime to revisit or
rel ook into the case.

Do you agree with the proposition that |'ve heard
several times, that a prosecution's worst
nightmare is getting a conviction on an innocent
person?

| think that's a -- certainly a valid statenment.
So |I'"mjust wondering, as time went on and you

| earned about Larry Fisher and you | earned about

t he evidence pointing in his direction --
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Uh- huh.

-- why you wouldn't take an active role in trying
to really assess whether you had convicted the
wrong person, whether there was a m stake and
really getting to know the case.

Well, M. Wlch, I think that's a genuine concern.
| was, for what it's worth, no |onger with either
provincial justice, Saskatchewan Justice, nor with
t he federal Departnment of Justice. | had been --
with respect to the province ny position had been
abolished and | would be somewhat doubtful if they
woul d wel come me back offering, if you will, to
help with solving this case.

No, no, |I'm not talking about that, sir, |I'm not
tal king about you as a prosecutor or a lawer, |I'm
tal ki ng about you as a human bei ng. You have to
be worried that an innocent person may have been
put to jail for 23 years for a crime he didn't
comm t ?

Yeah, as a human being, sir, that makes sense to
me.

So |'mjust wondering why you wouldn't, as a human
being, try to look into the facts carefully that
maybe you could |l end support to the M| gaards and

say |l ook, this Fisher evidence causes nme grave
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concern, or | really see that this boy could be
i nnocent . Li ke, why wouldn't you do that instead

of just maintaining he did it, he did it, he did
it?
Well, M. Wlch, again | can't, and |'m sure you

can't either, you know, put dates on exactly when

t hi ngs happened and when they worked up. | didn't
feel that, if | had that sentiment, | didn't fee
either that | would be welconme in the, you know,

anywhere near the Ml gaard canp because they were
very upset with nme. | mean, what could | do.
Obviously if the prosecutor said that he thought
it may be a wrongful conviction he would have been
embraced | woul d think.

Well, | can understand that.

No, but I'm just wondering, you didn't choose to
read the Supreme Court transcripts or try to know
what they said?

| certainly didn't read the transcripts, sir.

"' mjust wondering why you wouldn't have made the
effort to really satisfy yourself of this boy's
guilt as time transpired.

Well, do you mean innocence, or either way?

| nnocence or guilt, yes.

OCkay. Well, sir, I was -- | suppose at that
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time -- what time did the DNA happen?

1997.

Come out ?

That's about five years after the Suprenme Court.
Al right. It's of no -- | was acting as a relief
judge at that time and that was, you know, keeping
some of nmy time tied up that | m ght otherw se
have used, but | can't say, M. Wlch, that it
ever, you know, clearly occurred to ne that |

could be any use.

Not a matter of use, sir, it's a matter for your
own sel f.
Yeah.

Your own satisfaction, to say to yourself |ook, if
on the bal ance this young man was innocent, | want
to know that, | don't want to allow this
conviction to be maintained, and | have peculiar
knowl edge of it because | was there, and I'm
wonderi ng why you wouldn't do that.

| don't know, M. Wblch, what nore | can say. I
certainly don't like the idea of anyone being

convicted, inmprisoned inmproperly.

No, | understand that.
Yeah. | didn't feel in this case that that had
happened.
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Would it be fair to say, and | don't say this,
know, in trying to enmbarrass or make you feel
criticized unduly, but would it be fair to say
that you didn't really want to know, that if yo
found it out it was so horrific that you didn't
really want it to be the case?

Not that exactly, sir. | must say that | was,
you will, thoroughly, | guess, exhausted by the
case in general, if you will. | n ot her words,

was very -- | was tired of hearing about it in

you

u

i f

what ever manner virtually every second day of ny

life.
| understand that, tired of hearing about it, b
there is still the prospect of this young man i
jail.
Yeah.

If you are tired of it, you can imagi ne what he
23 years down.

Yeah.

But what |'m saying is, |'m suggesting to you t
t he prospect that you prosecuted an innocent

person and put in jail was sonmething that weigh

ut

n

is

hat

ed

so heavily on you you didn't want, you didn't want

to hear that, you just hoped you had the right

and anyt hing that m ght di ssuade you you didn't
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want to hear.

It | think was a little nmore, | don't think I
hoped |I had the right guy, | felt, you know, based
on everything that happened, that it was a proper
convi ction. It may well be that as things

poi nting toward his innocence came in, | may have,
you know, been reluctant to accept them if that's
the same thing as you are putting to me, because
of the -- umm what should | say, the huge tide of
publicity that had gone on and the actual effort

t hat had gone into the trial itself, of course,
years before, but had I -- | don't think it ever
came into focus for me, M. Wl ch, about that
time, that this person is, in all likelihood,

i nnocent, if | can put it that way.

Okay. And your reaction to the DNA was what ?
Well, it was shock, it was a total vindication of
M | gaard, of course, and very shortly thereafter,
you know, the damni ng of Fisher.

" mjust trying to understand why, given the

bal ance | told you earlier, the Fisher case, the
M | gaard case, why you would be shocked?

Well, because, sir, | had no earthly reason to
think that any DNA -- first of all, it was still

around, but second, that it would, if tested,
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woul d prove that it belonged to another person.
So you are not saying your shock was to the fact
it was Fisher, your shock was the fact that it
could be done?

No, no, no. | was shocked that the DNA
conclusively proved that M| gaard was not the

ri ght person, there's no doubt about that.

Okay.

Not that it could be done. | think it was a new
science then, but it was done, apparently very
validly.

We won't get into that, but anyway, M. Cal dwell,
t hose are all the questions | have for you.

Thank you, sir.

MR. WOLCH: M. Comm ssioner, if | may,
during the break | spoke with Ms. Knox who says
she has a matter to address with you and | al so
spoke to Mrs. Caldwell who is here who approached
me and | think I and Comm ssion Counsel join her
in the remarks she's going to make.

COWMM SSI ONER MacCALLUM:  Okay.

MS. KNOX: M. Comm ssioner, the only
person that we haven't discussed this with is M.
Cal dwel | , but counsel, and in consultation, as

M. Wlch indicated, with Ms. Caldwell, |
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undertook to them that | was going to ask that

we

adjourn at this time. W can't possibly finish

t oday. My client | believe is both physically

and mentally exhausted. M. Wlch has a flight

that he would like to catch and, for all kinds of
reasons, if you would agree, then | think we
woul d all prefer that we adjourn today to come
back on Monday, although it's about 45 m nutes
short of our usual closing tinme.

COWMM SSI ONER MacCALLUM:  Oh, of course, I'm
al ways receptive to a reason |like that. | just
don't want people to get the idea that we'll
adjourn early every week. " mvery anxi ous, as

you can imgine, to not waste tinme before life

expectancy becomes an issue in this case.

MS. KNOX: And certainly | appreciate the

fact that you would give special consideration
this circumstance. Thank you.
COWM SSI ONER Mac CALLUM: Yes, thank you.

(Adj ourned at 3:11 p.m)
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