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Transcri pt of Proceedings

(Reconvened at 1:04 p.m)
COMM SSI ONER MacCALLUM. Good afternoon.
ALL COUNSEL: Good afternoon.
MR. HODSON: | would ask M. Caldwell to
come back to the stand, please.
COWMM SSI ONER MacCALLUM: M. Cal dwell .

THOMAS DAVI D ROBERTS CALDWELL, continued:

BY MR. HODSON:
Before we get started, M. Caldwell, | thought I
woul d do a brief recap of areas that we covered
two weeks ago when we finished your evidence and
give you an idea of where | intend to go today and
possi bly tomorrow and just one housekeepi ng
matter. | understand from your counsel, M.
Cal dwel | , that on occasion you would find it
easier to | ook at the paper docunment as opposed to
the screen not only with your original files, but
in fact some of the transcripts, and |I've advised
Ms. Knox that if you wish to have a paper copy as
we go along, that's quite fine. W of course wll
keep it on the screen for the public and for
counsel . Okay?
That would be fine, sir, thank you.

You let me know if you are having difficulty with
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t he screen. So again I'll just quickly go through
what we covered last time. We went through your
pre-charge involvement with the Saskatoon City
Police prior to the charge being |aid against M.
M | gaard and we tal ked about the charge being
laid, we went through in great detail what
information you believe the police provided to you
as prosecutor, we went through your communications
wi th defence counsel, M. Tallis, we reviewed the
police theory I think we called it and Crown

t heory of the offence in sonme detail | ooking at
some of the docunents from the day, | asked you
your dealings with some of the witnesses and your

i mpressions of some of the key wi tnesses, we went
t hrough parts of the prelimnary hearing, we went
through I think all of your preparation notes for
both the prelimand trial, we went through your
openi ng address to the jury, parts of the trial
and we were just going through the closing
address, we weren't quite finished, so |I think
that's what we covered |last time, and there's just
one -- in going back over the transcript, | think,
M. Caldwell, we had tal ked about or | had asked
you a question about Marie Indyk and whet her or

not she had testified at trial, she did at the
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prelimnary hearing, and |I think |I said |I would

check that out and | have. | believe Ms. Indyk
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did testify at trial and she was called at the

request of M. Tallis and so there is a short
transcript for that. Does that --

That's what -- that's correct, sir, we've

ascertained that in the mean time, if you wll.

Okay. And so where |I intend to go today, [|'II

finish the jury address and then | want to go

back, M. Caldwell, and |I'm going to walk through

parts of your exam nation of Ms. John and the

section 9(2) application, not all of it, but just

parts of it, and then |I want to go and touch on a

coupl e of parts of Chief Justice Bence's charge to

the jury. | will then move on to your conviction
and your concluding report, I will ask you sonme
questi ons about the appeal, | will then nove to

1970, '71 and any recollections you have about

Larry Fisher charges and |I'Il ask you sone

t he

guesti ons about how things were done at that time.

We'll then nmove to your dealings with the parole

board in the 1970s, then nmove into the early 1980s

and I'll have sonme questions regardi ng your

dealings with counsel and representatives of David

M | gaard; nanely, Gary Young and Tony Merchant
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Peter Carlyl e-Gordge. We'll then go to the
Section 690 involvement and your dealings with
M. WIlliam and M. Pearson, a bit on the Police
Comm ssion review of files and then follow up, you
were interviewed on three occasions subsequent by
the RCMP in 1993, you were examned in a civil
proceedi ng and you testified at the Fisher trial,
so I'll have some questions about the transcript,
and so that's where |I intend to go, M. Caldwell.
If we could go to 141905,
pl ease, this is your address to the jury, and if
we can go to page 141941 and you'll recall, M.
Cal dwel | , when | was asking you about this address
to the jury, this is the transcript of what you
said in your closing remarKks. Do you want to have

a paper copy of that, Ms. Knox?

| think if it's convenient, sir, | would like to
try that.
It's certainly -- if you would like, M. Caldwell,

and if you go to page 36 on that document.

Very good.

And | want to again in going through your address
to the jury have you el aborate and get a sense of
what it was you were saying and in sone cases the

reasons for that.
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| just need to --
Page 36 at the top.
Yeah, | think we --

MS. KNOX: The copy | just gave to himis
his copy fromhis file. Per haps for purposes of
this you could |look, try working with the screen
until | locate the --

"1l do that, thank you.

BY MR. HODSON

There's not a lot that | have to go through, so
let me know if that's a problem

Al right, sir.

If we just go down to the bottom this is where we
| eft off |ast day, and you talk here about, and
again | think you told us that you are trying to
anticipate what M. Tallis mght say to the jury
and you are saying here that based on some of the
cross-exam nation, you are saying that your friend
may intend to suggest the inmprobability of anybody
exposi ng themsel ves | ong enough to have sexual
intercourse in these conditions, and then if you
can scroll down, and | think M. Tallis had asked
some questions of witnesses about that and there's
a couple of things I want to ask you about. \What

you end up saying here, you say:
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"... | submt to you, that it is beyond
di spute that somebody did indeed have
intercourse with that girl in that back
all ey, without her consent, and in that
freezing weat her "
So pause there. | take it that what you are
saying is that somebody had to have had
intercourse and raped and killed this woman in
the alley in that weather and that's what you are
saying to the jury that's proof enough that it
could happen?
| would think so, sir, yes.
And then you go on to say:
"... and probably when she was
unconsci ous or dead, and it is idle to
suggest that nobody would force a girl
to undress in that weather to gratify
his sexual urges because you have the
evi dence right before you, | submt,
that is exactly what he did ..."
And | think either we went through it with you or
with Dr. Enmson. Was it the Crown theory, again
as stated here, that the intercourse took place
when Ms. M Il er was either unconscious or dead,

was that based on M. Emson's exam nation of Gai
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MIler?
| would think it would include both the latter,
M . Hodson, as | recall his evidence was that
there were no wounds, if you will, to the external
genitalia, if | remenmber his -- and that would be
one of the possibilities, as would unconsci ous,
and -- yeah, unconsci ous or dead are the two
cat egories there. Does that --
Yes, and would it be fair to say that that theory
woul d explain then why there was not physical
damage?
It would be consistent with that.
If we can go to the next page, | want to talk here
about the car, or the use of a car theory, and |
wi Il just read over parts of this and ask you a
guestion. You say:
"Now again, | ... anticipate the things
that nmy |learned friend may raise, and |
don't know if he may suggest to you the
possibility that the victim was driven
there by car, unloaded fromthe car in
this spot or what, but | think
Li eutenant Penkal a cleared that up for
us. He said that, his evidence is from

what he saw in the snow the victim and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

Page 16638

the killer could have wal ked or run to
the place where the body ended up, along
the travelled portion of the two |anes.™
Tal ki ng about the tire tracks, etcetera. And |
take it fromthis, M. Caldwell, and | would |ike
your coment, that the Crown's theory was that
the car was not involved in the offence; is that
a fair read of your address to the jury?
That is, and the car in nmy mnd was al ways the
W | son vehicle, sir.
Right. So the WIlson vehicle, and we've gone
t hrough that last time about where it was and
about the version of events where M. Ml gaard and
M. WIlson |left the vehicle, and so that was
the -- the WIlson vehicle was near the scene, that
was the Crown theory?
That's correct.
And am | correct to say that if the car was
invol ved, in other words, that Gail MIller was in
the WIlson car at any tinme, then that would cause
M. WIlson and/or Ms. John to be either
acconplices or suspects; is that fair?
| think suspects at least, if not acconplices.
Ri ght. And so again when you are putting this to

the jury, did you consider saying, well, who
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knows, maybe Gail M ller was in the back seat of

t he car and that's when her coat was renoved and
the top of her uniform taken off and then she fled
the car, would it be fair to say the problem with
that theory is that the evidence -- first of all,
t he evidence of WIlson and John didn't support

t hat, but secondly, WIson and/or John would
either have to be in the car or -- and then
therefore be aware of the offence, or out of the
car at the same time and not be aware of it. Do
you understand ny question?

| hope so, sir. | had no evidence that Gai

MIller was in the W1l son vehicle of any
description from anywhere, so that simly --
there's no way | could, you know, put a foundation
under that because | had no evidence to that
effect.

Ckay. But you didn't have any evidence about how
Mss MIller's coat may have been taken off and put
back on, the fact that you didn't have any
evidence did not preclude you from advanci ng a

t heory as to what m ght have happened or what

m ght be inferred fromthe circumstanti al

evi dence?

That's right, it was -- the evidence about the
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clothing | thought was very clear and what |

call ed unexplained at the end of the trial and it
could be explained in sonme fashion or another
involving a second vehicle. I, in my view, had no
evi dence of the second vehicle.

No, let's just talk about the one, the WIson
vehi cl e.

Very good.

Let me put it this way. We've heard evidence at
the inquiry and we've certainly read and we'|l

hear more about people who have, after the fact,

| ooked back and said a number of the circunstances

and the evidence at the tinme certainly would
suggest that a car m ght be involved, and let ne
just go through a couple of those. One, the fact
that it's 40 below and it being outside for a

| engthy period of time m ght be unusual and people
m ght want to be inside. Secondly, the state of
Gail MIller's clothing with her coat being renmoved
and then put back on some have suggested is nore
consistent with the fact that she was in a
vehicle, had her coat renoved, took her uniform
top off, was raped, had the coat put back on and
then fled the vehicle, and you understand that

being a theory that has been advanced --
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Yes.

-- subsequently?

Yes, sir, | do.

And, again, some others indicating that based on
what, where the car m ght have been in that back
alley, that the -- and where the sweater and the
boot were buried and where the purse was found,

m ght suggest that part of the attack m ght have

t aken place in the car; and you understand people
have said that subsequent?

Yes, M . Hodson.

And | guess ny question at the time, M. Caldwell,
whet her you can tell us whether that was something
that was in your mnd or whether it was a theory,
and it appears from what you say to the jury there
was not hing put forward even as a possibility that
it m ght have happened in the car, and I'm
wonderi ng what may have pronpted that?

Well, if | said that, it would be based on what I
understood the evidence to be at that point. I n
short, there was nothing put forward, etcetera, in
t he manner you just described, sir.

Woul d one of the concerns be that if part of this
of fence took place in the car, again as | stated

earlier, that either John, Nichol John or Ron
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W | son, m ght be considered acconplices?

That coul d be.

And, again, we touched on this |ast week or two
weeks ago, | don't want to go through it in
detail, but | think you told us that that m ght
mean a caution to the jury about their evidence as
acconplices?

That could well be, sir.
And, again, | take it that that would be something
t hat you would want to avoid; is that fair?

Devoi d?

Avoi d having W1l son and John's evidence, have the
judge say to the jury "be careful about the

evi dence of W Ilson and John because they are
acconplices"?

Yeah. | don't think |I could or would want to
avoid it, because | would think that would be

i mproper if it were -- if there were any grounds
for it, M. Hodson. So | would have no problem
with the judge warning themin that fashion,
warning -- pardon me -- the jury in that fashion,
whi ch apparently he did.

Not as -- but as acconplices as opposed to being
peopl e of questionable character?

Well those are two different categories. I,
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the judge felt it proper to say, "By the way, they

may be acconplices based on (a), (b), and (c), and

if so you have got to discount their evidence",
woul d have no difficulty with that.

Okay. I f you could go to the next page, please,
and down at the bottom | just want to go through
you deal or talk to the jury about the |eft
hand/ right hand issue, and just to clarify or to
repeat what we heard |last time we were together,
that Dr. Emson's evidence was that the wounds
appeared to be -- appeared to go a certain
direction that were nore likely froma

ri ght - handed, someone holding the knife in the
ri ght hand, | think was nmore or |ess what his
evi dence was?

Yes.

Do you recall that being the case?

Yes, sir.

And you knew David M | gaard was |eft-handed; is
t hat correct?

| assume | did, sir.

At the time?

Yeah, yeah.

| think that's a fair reading of -- we'll go

t hrough this.
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Okay.

This may assi st you. You say:

"Now there is also a matter that |
suggest may be raised by ny | earned
friend that | want to deal with. The
suggestion of the various Crown

wi t nesses that they knew ... caused by a
ri ght - handed i ndi vi dual ."

Maybe there is a problemin the transcription:
"If you had paid careful attention to
the evidence, and |I'm sure you did, you
noticed that Penkal a agreed that the
kni fe wounds were inflicted by a person
who used his right hand. He made a
di stinction there, to the difference
bet ween being right-handed and using
your right hand, and if you | ook at the
phot ographs | think you will see that
there are slashes running down the neck
di agonally towards the centre from
ei ther side "

And then if you can just scroll down:

"And you remenmber that Dr. Enmson, when
he was asked specifically ... by ny

| earned friend, said there could be no
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certainty about the |eft-handedness or
ri ght - handedness of the killer, but he
woul d say he used the right hand."
And scroll down to the bottom  You say:
"l suggest that you use a great deal of
caution before comng to a conclusion as
to the handedness of the killer".
So | take it, fromthat, that you addressed that
squarely with the jury, that M. M| gaard was
| eft - handed, the evidence of Penkala and Dr.
Emson suggested that the person who stabbed Gai
MIller, at |east some of the stab marks, |ikely
used the right hand?
Ri ght .

And what you are saying to the jury is not "so
what ", but pretty close to that, saying that "that
doesn't mean it can't be M. Ml gaard”; is that
fair?

That's how | read it now, sir.

Then if we can scroll down, and | won't go through
t hese, but when we went through your notes you had
a whol e section there, a page about honest

wi t nesses being honestly m staken and tal king

about details, and you identify Ms. Gerse, and on

t he next page the cars; is that what you were
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tal ki ng about the other day?
| believe so, sir.
And if we can go to two pages forward, please,
down at the bottom you say:
"Now there is the other category ...",
SO we can pause there. You' ve tal ked about |
t hink the Danchuks, and you may have tal ked about
Rasmussen and certainly Helen Gerse, about people
maki ng honest m stakes on details. You say:
"Now there is the other category,
including the main Crown witnesses, you
are going to have to |ook carefully at
their credibility. | do suggest to you,
and leave it with you, that you may well
find that the only one of them and
maj or Crown wi tnesses, WIson, Nicho
John, Cadrain, who | submt ... |acking
credibility is Nichol John, and |
suggest that even in her case only that
part of her evidence ... the central and
most i nmportant part."
Now, again there nmay be some transcription
problems there, but again would you be telling
the jury "lookit, some of ny witnesses may have

credibility issues"?
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Absol utely, that that would be open to them they
woul d have to assess her and all the other

wi t nesses as well, of course.

And Ni chol John, and we'll hear a bit npre about
her | ater, but what you are saying is she's likely
the one that has the nmost problems with

credibility, --

-- but only that part where she says she can't
recall; is that fair?
| think, yeah, | started with the major three
Crown witnesses, of which she's one, M. Hodson.
Okay.
And that's how I read it now.
And then, if we can carry on, you say:
"Now in this trial there has been
evi dence of two separate voluntary
adm ssions by M| gaard concerning the
events in Saskatoon on January 31st,
1969. The first to Wlson in Calgary,
at the bus depot at the time WI son was
not under the effects of drugs or
i ntoxicants."
And then scroll down. You go on to tal k about

what the evidence was and you say:

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16648

"Now this, | submt, obviously can only
refer to the episode in which Gai
MIller was killed and Gail Mller's
purse was put in the trash can, and I
suggest that it would be ridiculous to
even suggest this could speak to any
ot her incident, there's no way that
could be a coincidence."
So, again, what you are saying is Ron WIlson's
evi dence about David M| gaard's adm ssion in
Calgary had to relate to Gail MIller; is that
fair?
That's right, sir.
And then, so again you started off talking about

two voluntary adm ssions by M| gaard, so the one

is the statenment to Ron W I son. Then we go to the

next page and you tal k about Mel nyk and Lapchuk
and their evidence, we've been through that many
times, | won't go through it.
Uh- huh.
And then you say:

"Quite apart from that, we have

i ndependent evidence of this, through

t he youths from Regi na, Melnyk and

Lapchuk. Li ke Ron W | son these are not
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choir boys and the Crown is not putting
them forth as an exanple of the
all - Ameri can boy, but they are the
peopl e who happened to have been
involved in these events".
And | take it that would have been your position
at the time, again simlar with the other Crown
wi t nesses, you take them as you get thent?
That's right.
And go on to the next page, please. And t hen,
again, you go through the evidence, and then you
tal k about Lapchuk's evidence, there was a direct
quote. And can you tell us, M. Caldwell, we may
have touched on this |ast day, what was your
i mpression of the evidence of Melnyk and Lapchuk
at the trial as far as credibility; would it be
fair to say -- let's take a step back, before you
called them?
Uh- huh.
| think, as you said here, "they are not choir
boys, they have records"; did you have concerns

about their credibility?

No, | -- as you know, we -- | found out about them
very late in the day, if you will, the day before
the trial, | had them both up to Saskatoon as well
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as Ute Frank, interviewed all three of them I n
the case of Mel nyk and Lapchuk | believe I
interviewed them together and warned them that |
didn't want them | eaning, if you will, in either
direction, whether they disliked the guy, |oved
him they had to be truthful in their evidence,
and they -- the Ute Frank is another topic. But
the two of them when they testified, | thought
essentially repeated what they'd told ne, and
stood up to cross-exam nation, including their
Regina crim nal problems, etcetera, in a very, |
t hought, presentable fashion, M. Hodson.

What is it; did you find it unusual that -- and
let's just talk about Mel nyk and Lapchuk being --
Yeah.

Let's start off, | think you would have known at
the time that they'd been in trouble with the | aw,;
is that correct?

| had found that out early in ny dealings with

t hem

And that they have been, in one way or another,
associated with a notorcycle gang; do you remenber
if you were aware about that?

| don't remember that. It woul dn't surprise nme

but - -
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And, as a prosecutor, would you have dealt with
people like this before, people who are on the
wrong side of the |law, --

Yeah, you --

-- as witnesses?

Yes, absolutely, because every one of these cases
has its own unique facts, and in some of themit
was essential to get the evidence as truthfully as
possi bl e of people who were | ess-than-conmmendabl e
citizens. | had bunped into it before, of course,
never on this degree of short notice.

Was there reluctance on the part of people of this
nature, crimnals, bikers, to testify against a
friend?

Well, again, | don't know about the biker part, |
-- the way | dealt with these two young fellows is

to |l think in effect say "we've got to have this

go in, I don't want you | eaning against himor for
him but -- based on friendship or any of that,
anything of that sort". And | believed it was a

genui ne occurrence and they, they did show up, did
testify, were cross-exam ned, and of course this
was at trial, not prelim because of the way the
facts came up.

We heard M. Pringle cross-exam ne Ron W I son
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earlier in the Inquiry about the stature of an

informant or a rat in the prison system --

Uh- huh.
-- and amongst biker friends and I think, | stand
to be corrected, | think M. WIlson said that he

and Mel nyk and perhaps Lapchuk were at | east

associated in some way with the Apoll o bike gang

at the time. And |I'm just wondering, M.

Cal dwel | , whet her that had been something that
concerned you one way or the other on their
credibility?

Yeah. | "' m not sure, sir, that | was here for

cross-exam nation, nunber 1. But if they were

bi kers, that was sinply a part of the facts that

t hey brought to me as wi tnesses, in other words

t he

woul dn't not call them because of that, | wouldn't

Let me put it a different way, and sone have

suggested that it would be unusual for a person

i ke Melnyk or Lapchuk to testify against a friend

or an acquai ntance or to testify against anybody,

because it would not be, in their circle of
friends, a good thing to do. I n other words,
their culture at the time was not to help the

police and not to, if |I can use the word, r at
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a friend, and we have seen that and heard that
from some witnesses. And ny question, M.
Caldwell, in that case were you concerned that

Mel nyk and Lapchuk m ght just say "lookit, | don't
remenber anything" --

well --

-- to help so that they wouldn't have to inform on
sonebody?

-- | can understand people not wishing to inform
Neither of themdid in fact take that approach
with me, saying "I don't remember anything,
period". And just a very slight digression, Ute
Frank did do that with me as one of those three

wi t nesses, sir.

Sayi ng, what, "lI'm not prepared to" --
She sinmply -- 1 don't know that we went into her,
but I got up all ready to exam ne her in the

trial, and there are notes on everyone's file

i ndicating that she got to a certain point where
she sinmply was not going to go any further talking
to me, and | -- fromthat, of course, | knew she
woul dn't testify.

That's -- let me pick up on that.

Okay.

So Ute Frank, are you telling us that you believe
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that she did have sone evidence to tell, that

she

just was not prepared to give it to you or to tel

you?

| did, sir, and she made a come-back at the t

i me

of one of the |ater Supreme Court hearings and, by

that time, was anxious to testify. That, of
course, | wasn't involved with personally.
Let's go back at the tinme.

Okay.

So, of the three you interviewed, Ute Frank,

you

believe she did not want to testify and therefore

deli berately didn't tell you --

Yeah.

Didn't give you a recollection or didn't give you

any story that you could use at trial?
That's right, sir.

| should have used "version of events"?

But there is a page of ny so-called interview, you

know, preparation notes that abruptly stops.
sure it's on everyone's file. That was the
epi sode |I'm tal ki ng about.

And so, in the case of Lapchuk and Mel nyk, is

' m

it

fair to say they did not take the same approach as

Ute Frank?

No, they did not, they -- | think they gave ne the
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i mpression they understood they had to do this and
t hey went ahead and did it.

And what if they would have said to you "Il ookit,
we were stoned, | don't remenmber anything, and
something |ike that could have happened but |
don't -- I'm not going to say anything"?

Well 1'd be in a position there where |I m ght have
no what | would call credible witnesses to the
so-called reenactment, | would have to assess
that, then. | m ght have decided to -- that it
was, you know, fit to be abandoned at that point.
Okay. Did you find it unusual that these two

i ndi viduals would give you evidence against one of
their friends, damagi ng evidence agai nst one of
their friends?

It was unusual, and as was the way the thing came
to light, yeah.

Now, again, it's been suggested by sone that the
reason they did so is because they had ot her
crimnal charges outstanding in Regina and that,
by assisting the Crown in the David M| gaard
prosecution, they would somehow get favourable
treatment el sewhere; you've heard that suggestion
bei ng made?

That's -- | have.
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And | think |ast day, when we touched on that, you
said that did not happen; is that fair?
That's right.
And so again, just back to the question that has
been asked in the past as to why Mel nyk and
Lapchuk would testify against a friend, and as --
given their walk of life at the time, give
incrimnating evidence. Your take on it at the
time was that it was credible; is that fair?
Absol utely.
And | think, maybe we can just touch on it on the
next page, | think you actually say that it m ght
even be nmore credi ble than otherw se because of
their crimnal record. If I could just draw your
attention to the top you say:
"And | ady and gentl emen, again, this
frankness of adm ssion on the part of
both of these youths not only does not
detract fromtheir credibility, that
t hey have crimnal records, | submt
that it increases their credibility.
The fact that they admt things damagi ng
to themsel ves wi t hout any quibbling,
submt makes them nore believable

wi t nesses. And their evidence bears the
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hal | mark of genui ne evidence,

is that they show |like the

and t hat

t he

differences you would expect between two

peopl e descri bing the sane set

of

events, of the sort | have already

mentioned, they have a slightly

different recoll ection of the

but that ... one of them says

news story

the pillow

epi sode happened on the bed, the other

one says it happened on the fl

oor and

the description of the words used by the

accused, while the meaning is

certainly

the same, were different one fromthe

ot her . "
Ri ght .

And then you say:

"Now that has to indicate to you that

they didn't cook this story up or get

together on it for some purpose of doing

the accused harm "
And t hen:
"Where | suspect witnesses is

wal k into court and are cl ear:

what was said and ... word for

this is what was done, and we

Meyer CompuCourt Reporting

when t hey
this is
wor d;

hear a pat

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16658

story. This is the hallmrk of phony
evi dence when you come in here with word
for word from that | suggest that you
may conclude that they did not cook a

story up to do any damage to the accused

here."
And | take it M. Caldwell, and |I think we saw
this in the transcript and we'll certainly hear

it from M. Tallis when he testifies, the
previous crim nal record of Melnyk and Lapchuk
and pendi ng charges was a matter that was raised
with themin their evidence; is that correct?
' m sure it was. | believe | was the one who
mar shal ed that, but it was sorted -- assenbled in
Saskatoon in fairly short order, and it may have
i ncluded charges as well as convictions, but it
was what anyone would call a crimnal record.
Then you go on to tal k about the fact that these
people were stoned and you say:

" and | suspect that ny | earned
friend may invite you to conclude that
t he accused !
or et me back up. | think you talk about the

fact that M. Ml gaard was alleged to have been

stoned and you say:
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and | suspect that ny | earned
friend may invite you to conclude that
the accused did not know what he was
saying at the time, and | have sonet hing
to say on that issue. And you will be
pl eased to know that we're getting to
the end of what | have to say."
And carry on, and you say:
"Now in law, the fact that a person is
i ntoxicated on liquor, and | mean
i ntoxicated, does not prevent his
statement being given in evidence, it
only goes to the weight of his
statement . "
And t hen you say:
"Now it is notorious that a person who
is intoxicated often says truthful
t hings that they wouldn't say when they
are sober ... you have the expression
the truth will ...",
| think it should be cone:
" out when one is intoxicated and it
seens to nme that the same argument can
apply to people that are stoned, that

the inhibitions are rel eased, that is
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the time when ...",
and then you carry on to talk about how the fact
that M. M| gaard was all egedly stoned at the
time he made these statements may mean they are
more truthful than if he would have said them
when he were not stoned; is that fair?

Yes. Just, M. Hodson, that expression, "the

truth will out"” was current in ny time, saying,
you know, "the truth will out", as it were,
will --

So that's not a typo, so "the truth will out"?
Yeah.

So is it fair to say that the fact that M.

M | gaard was stoned, at |east according to Melnyk
and Lapchuk, at the time he made the comments and
did the actions about the murder, you are saying
t hat m ght be considered by the jury to be
suggestive that it's nore truthful than if he
woul d have done it when he was not stoned or
sober; is that fair?

That could be open to them, sir.

And, if M. Ml gaard would have testified, | take
it you would have exam ned him or cross-exam ned
himin some detail on the motel reenactnment?

| would have thought so.
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And can you give us any idea, | take it you would
have tried to elicit from him whether he said
t hose things, why he said them etcetera?
Yeah. |If he had testified, of course it would
have followed all of this, all of the Crown's case
including the recital by Melnyk and Lapchuk of
what they saw in the reenactment. So at that
point | would want himto, you know, explain it,
in effect "if that's not true why did you say
that", there would be -- you could approach him
and try to, you know, try to prove that he did in
fact say it and nmean it.
| see. And so the fact that he did not testify,
which was his right, you are then saying to the
jury "well |ookit, here are sonme expl anations you
m ght hear from defence counsel about this
incident, but in the absence" -- and |I know you
can't say that to the jury, --
No.
-- but "in the absence of him not explaining it
| ' m asking you to think that because he was stoned
means it's more truthful"; is that fair?
That was one thing they could decide, sir.
The other thing you just

mentioned, the fact that it did end up that no
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defence evidence was called and | in some sense

was, in this address, attenmpting to cover things

that | thought m ght come up after ny address was
over, in other words when M. Tallis went on, so
it was -- at this point we knew that there would,

of course, not be defence evidence called.

And | suppose there could be one of two possible
expl anations to the notel room reenactment, one
woul d be that it didn't happen, that could be a
position by the defence?

Absol utely.

And | take it you would then, if M. MIlgaard had
said that, you would have cross-exam ned him on
t hat and chal |l enged hi m about that?

That's right, sir.

And then, secondly, another position, and maybe
there are more, were that if it was said it was

t aken out of context or it was a joke?

And he woul d have to advance that, in my opinion,
and see how he did with it, if you will.
And again, | don't want to go through it, but |

think the evidence of Mel nyk and Lapchuk, they
tal ked about what they heard and observed, | don't
know if they were ever directly asked the question

"did you think he was joking", | don't believe
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they were asked that directly; would that have --
at | east on your part, would that have been a
reason for that?

Umm, that | had not asked him "did you believe he
was | oki ng"?

Yeah, | believe you asked what the impression was,
and again | don't want to get into --

Okay.

-- trying to interpret the evidence, --

Yeah.

-- but I don't think the specific question was
asked of them "was he just joking around"?

Well first of all, sir, | would have expected that
guestion, if it came, to have cone from defence
counsel after hearing what | believed was their
evidence in chief, if you wll. |'d -- be unusua

for me to say at that point "oh, by the way, did

you think he was joking". | wouldn't think -- 1"'d
be surprised if | did that, maybe it will turn out
that | did.

Did, when you interviewed Melnyk and Lapchuk and
they told you "yes, this happened and he said

t hose things but it was clearly a joke and we were
horsing around and neither of us took it

seriously", would you have called that evidence?
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calling it.
Yeah?
Because you'd have to -- they'd be talking in that
same sense in their evidence then.

And so the prejudicial effect of that evidence

m ght outwei gh the probative value of it; is that
a fair --

That could well be, sir, and I m ght have been
stopped on that footing by the judge if it
happened to unfold that way.

And, again, | don't -- others may have a different
view of the evidence but | think, certainly in
chief, Melnyk and Lapchuk do not testify that --
think they used words that -- the serious
expression or a serious setting. So just back on
the joking part, you are saying that that m ght
have caused you not to call the evidence, if you
were of the view that this was said in jest?

If, at the end of ny preparation to deal with the
so-called motel room reenactnment, all | had was
two witnesses who took the final position "it was
all said in jest”, | may not have proceeded if
that was the case. And |I'm saying '"if that was'

whi ch - -
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Yes, okay.
Yeah, yeah.
If we can just go down to the bottom paragraph,

and then you are again tal king about what's --

what M. M| gaard was described to have done, you

say:
"Now the actions he went through in the
mot el room obviously fit what happened

in real life. You heard about what the

infjuries were to the body, how they were

made. Kneeling over the pillow as if it

were a body, making the stabbing notions

and even to the extent of talking about

a paring knife. Now there is no way the

accused could have known those details
it was the accused ... there is no

way he could have known those details

but that he was the killer in this

i nstance "

Now i f | can pause there, do you know whet her or

not the police had asked M. M | gaard, when they

interviewed himin March and April of 1969, about

a paring knife, having a knife?
Of f hand, M. Hodson, | can't recall that.

Possi bly soneone can find that and point it out
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the transcript?

But just the fact that would it be reasonable to
think that (a), if the police were questioning M.
M | gaard about the murder, that they m ght inquire
about a knife?

Absol utely, because there was a broken paring

kni fe found at the scene.

Ri ght. And so, again, back to if M. M gaard
woul d have testified and said "well |ookit, the
reason" -- and for exanple, |I'm not saying he
woul d have, but for exanple if he would have
acknowl edged the motel room reenactnment, you would
have asked him these questions about the knife and
how did he know she was stabbed and the paring
knife, etcetera?

|'d ask him questions about things that appeared
to match the facts as they were given by those

ot her notel room witnesses, sir, is how I'd put

it. Because, of course, that's all | had to go on
in terms of what had happened there.

And as the prosecutor, M. Caldwell, did this --
and you tal ked about this |ast day, about the

| ast-m nute evidence. \When you were preparing
your case to present to the Court, and | think you

told us this, you felt that you had a strong case
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that could establish guilt on the part of M.

M | gaard; is that correct?

That's right.

And then when Mel nyk and Lapchuk came along, in
your mnd, tell us what -- what did that do to
your conviction or your belief about M.

M | gaard's responsibility for this offence?

Well, starting fromthe matter you had just
mentioned, | clearly felt | had a strong and
convincing case against M. Ml gaard. The
appearance of these two persons, or ny | earning
about them the night before the trial and all that
followed fromit, was an absolutely unique
experience to me and it certainly didn't | essen ny
belief in the Crown's case, M. Hodson. |
certainly would have proceeded according to plan
if it had never happened, if the event had never
happened or | had never heard about it, it

woul dn't affect my plans to run the trial if you
will.

And prior to hearing this evidence from M. Mel nyk
and M. Lapchuk were -- are you able to tell wus,
did you have any lingering doubts about whether
the police had the right person, whether you were

charging the right person, and whether you could
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establish M. Mlgaard's guilt?

Not at that point, | did not.

And what, if any, effect did the Mel nyk/Lapchuk

evi dence have on any doubts you may have had?
Now, in fairness, | think you said you didn't

any.

Well the Mel nyk/Lapchuk evidence which |, you
know, after I'd interviewed themand | felt it
genui ne, certainly didn't detract from ny bel

in the case as it was before. It, | suppose y

have

was
ef

ou

could say it was, it was an unexpected piece of

evi dence, none of us expected it, but which

certainly wouldn't harm the Crown's case any,
saw it, in terns of success in the Queen's Ben
trial.

as |

ch

And, certainly, you believed that it would have an

effect on the jury; is that fair?

| would have thought so.

And then you go on to say at the bottom it says:

and it goes without saying that
could not have invented the details
whi ch would match the actual event so
closely. And it also goes without
sayi ng that nobody who had, in fact,

done that deed would ever, drunk or
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sober, jokingly or otherwi se, admt to
t hose deeds in any way, shape or form
| et al one describe them with such
accuracy as the accused did in that
motel room "
And | take it, from that, again you are raising
t he question of it being said jokingly; is that
fair?
Yeah, | include it as one of the four conditions,
drunk or sober, jokingly or otherwi se.
And so what you are saying is no innocent person
woul d say those things that were attributed to
him drunk or not, joking or otherw se?
Absolutely | felt that way about it, sir.
And then you say:
"His adm ssions to the Regina boys are
not only consistent with his guilt, |
submt to you that they are inconsistent
with any other explanation "
s that --
Yeah.
And | think your case against M. Ml gaard was
circumstantial evidence?
That's right. | went on, M. Hodson, just to say

rati onal or otherwi se there.
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"' m sorry.

No, that's fine, but it was a circumstantial case

if viewed properly.

And i s what you are saying to the jury, that take

t hese adm ssions, there's no other explanation

t hat can be made to explain why M. M| gaard woul d

have said and done these things if the truth of

what Mel nyk and Lapchuk say is accepted by the

jury, what you are saying is that there's no other

expl anation that's rational other than he

comm tted the nmurder?

That was nmy conclusion and | think | tried to set

that out in the closing here.

And then if we can just scroll down:
"In my subm ssion | see no possible way
t hey can be interpreted other than that
as a direct adm ssion that he was the
person who stabbed and killed the girl
in Saskatoon. And that evidence is
compl etely and entirely independent of
Ni chol John, of Cadrain --"

Etcetera. And would you agree, M. Caldwell,

that the evidence from Mel nyk and Lapchuk m ght

put M. Mlgaard in a nore difficult spot as far

as the decision to testify? 1In other words --
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put it this way, it mght factor in his decision
as to whether or not he testifies?

Well, once they had testified it would be one nore
pi ece of evidence that M. M| gaard would have to

assess as to whether he, let's say, thought it was

wise to testify, which of course was a decision

for other persons than nyself, but | would think

it was somet hing that would have to be | ooked at,

assessed |i ke the other evidence, weak or strong,

to say how do we cope with this and should we go

ahead on that footing. That of course is only ny

own theory, M. Hodson.

And then if we can just scroll down, | think you

finish up here on this point, you say it's

compl etely independent of John, Cadrain and

W | son, the people that went on the trip.
"Nothing to do with Saskatoon, and |
submt that it is absolutely independent
evidence which is reliable and which
shoul d be enough to remove any shadow of
a doubt you may have had, if indeed you
had any, up to this point as to the
guilt of the accused.”

And i s what you are saying, is lookit, if you

take John, Cadrain and WIson, that's enough to
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prove beyond a reasonabl e doubt, but if you stil

had a doubt, Melnyk and Lapchuk's evidence ought

to take that doubt away. Is that a fair read of
t hat ?
Yeah, | was pointing out that it was independent

of the John, Cadrain and W I son evidence, the
people that went on the trip. That's why I
included nothing to do with Saskatoon, in other --
the reenactnment was, in effect, a Regina venture
as we know.

And so you are saying that independent of any

i ssues or concerns you may have had wi th Cadrain,
John and W 1 son, Melnyk and Lapchuk have really
nothing to do with those three?

Yeah, | ended up saying renove any shadow of a
doubt you may have had if indeed you had any at
this point as to the guilt of the accused. That
of course in part would depend on the evidence, as
we know, of John, Cadrain and WIson, M. Hodson,
that | ast remark of course.

Right. W're done with that address. | would now
[ike to turn to Nichol John at trial and we
touched on this a bit the last time the Comm ssion
sat and | just want to outline a couple of dates

and facts here, M. Caldwell, and I'Il be going
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t hrough the trial transcript of Nichol John's

evi dence, or parts of it, and we've heard

evi dence, just to set the stage here, that March
11th, 1969 Nichol John gave her first witten
statement to I nspector Riddell of the RCMP;
correct?

' m sure that's right.

That's the date, and in that statement she

descri bed her activities the nmorning of January 31
and said that David M| gaard was not away from her
for more than | think a couple of mnutes and that
he could not have comm tted the murder and
certainly nothing incrimnating about M.

M | gaard. s that what the statement says?

Yes.

We then go to May 23rd, 1969 and that's when

| nspector Roberts conducted the polygraph on Ron
W | son and then interviewed Ni chol John and he
reported, certainly when he testified at the
Supreme Court in 1992, he said that during that
interview Nichol John told him after being shown
t he bl oody uniformof Gail MIller, that she had

wi t nessed the murder. Do you remenber that, you
know that that's what M. Roberts said happened on

the 23rd of May?
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Yes, sir.

And then the next day, May 24th, 1969, Nichol John
gave a written statement to Detective Sergeant
Mackie, | think it was 11 pages, and the statenment
was actually sworn before a justice of the peace,
and in that statement she made a nunber of

incrimnating statenments against M. M| gaard,

i ncluding that she saw him grab the girl, grab her
purse, pull out a knife and stab her. Do you
remenber -- you know the statement |I'mreferring
to?

| do.

And then last sittings we went through the
prelim nary hearing and at the prelimnary hearing
Ni chol John did not repeat portions of the My
24th statement; correct?

That's --

I n other words, she tal ked about the nmorning, but
when it canme time to key pieces of evidence such
as | saw David grab a girl, | saw David stab her,
she did not adopt that or repeat that at the
prelim right?

That's my menory of it, sir.

And at the prelimyou did not invoke section 9(2)

of the Canada Evi dence Act, you left the evidence

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16675

as it was, and | think you told us that you were
satisfied you had enough for a commttal and

M. Tallis was aware of the statement because you
had al ready given it?

| think all that's right, sir.

So you saw no reason at the prelimto
cross-exam ne her and invoke section 97

No, | didn't.

And you also told us about a statement that Nichol
John was heard to have said, | think you said
around the time of the prelim in a witness room
and it was overheard by Albert Cadrain, Mary

Mar coux and your note says Ms. MIller?

That's right.

VWhere she said words to the effect about David

M | gaard, | don't know why he didn't kill ne
because | saw it, but |I'm not going to say
anything, or words to that effect. Do you

remenber that note?

| do. Now, the name David M| gaard was not
mentioned in that thing that | wote down, sir,
but it clearly appeared to refer to him and just
so that --

Fai r enough. Certainly it was your understanding

t hat Nichol -- what was reported to you by others
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in the roomis that she was referring to David

M | gaard?

That's how -- it had to be read that way.

And | think you told us that going into the trial
you had anticipated that Nichol John m ght not
adopt and repeat the incrimnating parts of her
May 24th statement; is that correct?

| assume | may have anticipated that as one of the
possibilities.

And in fact we | ooked at some of your notes that
suggest you may have tal ked to, or may have had
Del Perras | ook at that issue?

Oh, that's correct. W attenpted to be famliar
with the quite new section 9(2) of the Canada

Evi dence Act provisions and actually construct a
chart, if you will, of how we could deal with,
could deal with Nichol John depending on what she
said in her evidence upcom ng.

Do you recall, M. Caldwell, whether you had any

di scussions with M. Kujawa from the Regina

prosecutor's office about how to utilize section
9?

| would be surprised, sir, if I didn't because he
was our i mmedi ate superior. He was the person who

went to the Saskatchewan Court of Appeal on a
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frequent basis and they were the only, only in

Regi na did they hear crim nal appeals in our Court

of Appeal, so he was the person who would be up on

the law, if you will. Now, having said that, sir,

| can't believe that we didn't speak to him about

it, but I have no nmenory of it at this point.
| will show you a document a bit later --
Okay.

-- that suggests that you may have had

di scussions, and would it be, given that this may

have been the first time that this section had
been interpreted, at l|least in a Saskatchewan
court, it was a fairly new section; right?

It was.

That this m ght be something you would talk to

your superior about and get sone gui dance?

Yeah. As | say, | would be amazed if Del Perras

and nyself did not do that because often M.
Kuj awa woul d be privy to what the law was in
Saskat chewan up to date, if you will, nost of
whi ch was eventually settled in the Court of

Appeal in Regina.

Do you remember if M. Kujawa ever attended at the
trial?
| don't believe he -- no menory of himdoing it
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and | don't think he did.
| want to now go through, if we could call up
003049 which is the Nichol John trial transcript,
and | want to go through just parts of this with
you, M. Caldwell, just to identify how you
guestioned Ms. John, and | also want to get, where
you have a recollection, your observations of
Chi ef Justice Bence, what he said and i nmpressions
you may have had as to how he was dealing with the
witness in the situation. Okay?
Very good.
And first if we could go to the next page,
pl ease -- sorry, this is just the index. I we
could skip ahead to 003065, and you've exam ned
her for | think the morning here, if we can just
call out the top part, and so it was after a Court
recess and you say here:
"Q | think, M ss John, before lunch that

you had just described the episode of

stopping to ask the young girl for

directions?

Yes.

Q And | believe you said that you then
started again - like the car started up?

A Yes. "
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And | just want to go through for the record, M.
Cal dwel |, and identify where and how you tried to
get from Ms. John her evidence about what
happened around the critical time frane.
Very good.
Do you understand?
Very good, sir.
And then we go down, scroll down, and she says:
"A We went half a block to another
intersection.”
And again this is after stopping the young girl
for directions, and the next page, and at the top
she says:
"A Well, we were just about to go around
t he boul evard and we got stuck on sone
ice.
And if you can scroll down, and you ask again,
wel | , what happened:
"A  Well, Dave got out of the car to see if
he could get out."
"A And then he got back into the car and he
said we couldn't."
And then scroll down:
"Q And how I ong would he be out for

i nci dent ?
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A Oh, just to go to the back of the car
and then to come back in.
Q Very shortly?
A Yes. "
And then the next page, and then you carry on:
"Q Now, what happened after that?"
Ni chol John says:
"A  Well, sonehow we got off the ice and
then | remember pulling over to the
ot her side of the street, |ike after we
got out, and then Dave got back in a few

m nutes later."

And then you say:

"Q Okay; now, if you can do your best just

to tell us in the order in which things

happened; we can start at the poi

nt

wher e Dave got out and went around to

t he back of the car and then got

back in

and said - we can't get out of the ice -

and | take it the three of you we
the car?
Yes.

And was Ron driving?

Yes.

o >» O >»

And was it at this particular poi
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say you got unstuck from there?

You mean after Ron got back into the
car?

After Dave got back in?

| don't know how we got out or when we
got out, | can't recall that."

next page, and again | think you try

Now, what was the next thing that
happened, |ike after that?

Well, the next thing | can remenber is
pulling over to the curb and waiting a
few seconds before Dave got back into
the car.

Now, | take it very obviously you must
have become unstuck before you pull ed
over ?

Yes.

scroll down to the bottom and then you

Now, how | ong would you say el apsed
after you got stuck on a bit of ice
until you got unstuck then?

| don't know.

What's the best you can say?
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A OCh, five - six - seven m nutes maybe."
And then the next page, this beconmes a bit
confusing, M. Caldwell, because |I think Nichol
John describes, if | may just clarify, | think
she descri bes before they get stuck behind the
funeral home or in that vicinity, she describes
anot her short period where they got stuck and
Davi d got out of the vehicle, so that's what |'m
just going through here.
Very good.
She says -- the question at the bottom
"Q And are we now to understand that the
busi ness of pulling over to the curb
brought you to going back in that

direction?

A In the direction where she was?"
Next page:
"Q Yes.
Oh yes.
Q Now, M ss John, are we to understand

then that that would put you going like
conmpl etely opposite to what you had been
when you tal ked to her?

Ri ght .

Q You were headi ng back
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So again | think what she has descri bed here,
after seeing the |ady they got stuck, they got
unstuck and now they are driving back. Then go
to the next page, | think you try and clarify
this, she says:

"A | remember waiting a few m nutes before
Dave got back into the car.

Q Now, M ss John, | understand - and not
to bel abour this - that David had gotten
out briefly at the place where you
stopped and got back in and said - we
can't get unstuck - or words to that
effect?

A Well, like |I can't recall what his
reason was for |eaving but the next
thing | remember is going to the curb
and waiting for Dave to get back in."

And then down at the bottom and then Chi ef
Justice Bence interjects and says:

"Q You have already told us the accused got
out of the car to see if you could get
unstuck and canme back in and said you
couldn't?

A Ri ght . "

And then scroll down here, and again this is
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still Chief Justice Bence:
"Q Well, how can you say as you said a

m nute ago that after waiting a few
m nut es Dave got back in?

A Well, that's the next thing | recal
when we pulled over to the curb.
Therefore he couldn't be in the car?

A Li ke, I don't know - this is what |
don't remember. Well, he couldn't be
in the car if he got back in but |
don't know when he left, that's what
|'"'mtrying to say."

And then Chief Justice Bence:

"Q Tell M. Caldwell just exactly what
happened with respect to either getting
in or out of the car; if you can't give
times and only guess say so but tell the
Court as well as you can recollect it
the actions of the other two people -
you didn't get out at all, did you?

A No. "

Next page, this is again back to you, M.
Cal dwel | :
"Q And as | understand you the next thing

is that as far as Dave goes, his
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actions, that you recall his once again

getting in?

Ri ght .

Q Now, do you recall him getting out prior

to the second tinme you got in?
A No, | don't."
So that |ong, convoluted section, | think if |
can summari ze, what she was saying to your
guestions was that after they saw the girl for
directions, they went to a boulevard, did a

partial U-turn, got stuck, Dave got out, then

t hey got unstuck, went up beside the curb and she

remenbers Dave getting back in but doesn't
remenber him getting out. ' m sorry, got back
at the intersection, but she doesn't remenber
getting out, so again | just want to put that

before you, M. Caldwell, because it becomes

in

hi m

rel evant later to some of the judge's questions.

| take it at this time you were having a bit of

a

challenge in getting Nichol John to tell you what

it was that she remenbered about getting stuck
and where?

Well, | wouldn't attribute it all to her, but

was having difficulty getting sort of a coherent

account of it, M. Hodson. One of the things,
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| may, is that | later found in evidence that what
t hey tal ked about as a boulevard I think Nichol
| ater identified as a so-called snow or ice
boul evard. One of the odd features is that |
don't think the police found any, you know,
per mnent boul evard near that |ocation, and
somewhere in the evidence she expanded on that, if
t hat hel ps any.
And that's again what you are describing is where
t he snowpl ows have piled up snow in the centre of
the street?
That's how it was put, yeah.
If we can go to the next page, please, and then
again | think you try another attempt here, so
this is -- she has already described getting stuck
and unstuck at the intersection, now going to the
curb, and you say:
"Q Okay; what happened when you got to the
curb?
A Well, we got to the curb and then
remenber waiting a few m nutes and
t hen Dave got back into the car.
Q And that is the occasion you described
all along?

A Yes.
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Q Okay; now up to this point and after
stopping to ask for directions, like
from stopping to ask the | ady for
directions and up to the point where you
say Dave for the second time got back in
the car, had you yourself seen any nore
of the lady?

A No. "

So | take it you were trying to find out from
her, to get her to repeat what she had put in her
statement about seeing the |lady after being stuck
or --
O -- either that or to make this thing sensible
so we could all understand it as | would put it.
Go to the next page, please, and down at the
bottom you ask:
"So then when Dave got back in the car
on what we have been calling the second
time at the curb as you say, what
happened then?
Then we drove away.

Q VWhi ch way did you drive?

A The opposite direction to which the
girl was wal king."

And then the next page, and then you say:
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What is the next place you got to that
you can assign a name to or a
description?"

she says:

Well, | remenber getting stuck in

anot her alley which I now know to be
behi nd a funeral home.

Okay; you remenber getting stuck in
anot her alley which you now know to be
behi nd a funeral home?

Yes.

And from saying now you know that | take
it you have been back on anot her

occasi on?

Yes | have.

Wth the police, | presume?

Yes.

Okay; and you say that you got stuck in
an alley behind a funeral honme?

On the incline actually.

On the incline?

Yes, into the alley."

is the part of her statenent, M.

where she then tal ks about seeing David

rl; is that correct?
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My understanding, that's correct.
So the preamble we went through with the two
previous being stuck, this is now the third
i nci dent she described, at |east in her
evi dence-in-chief, of being stuck; is that fair?
That's right.
And then if we can go to the next page, and then
you just ask her about the funeral hone, she said
she recogni zed it when she went back with the
police, and then down at the bottom
"Q Okay; now would you tell the Court then
- as | understand it the getting stuck
on the incline to the alley which led to
behi nd the funeral home was the next
step after being parked at the curb?
Yes.
Q And driving off it; and what happened
when you got stuck at the juncture?
A Well, Dave got out of the car to see
if we could get unstuck. He came back
into the car and then he told Ron that
we couldn't. So then |I remember both
of them getting out and | ooking.
Ot her than that | think they tried to

push the car; |I'm not too sure
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t hough."

page at the top:

"Q Okay; and just so we're clear, as |

o » O >

understand it it's on the incline

| eading into the alley behind the
funeral home?

Yes.

And what kind of trouble briefly were
you in?

Well, we were stuck in some snow.

| see, so that after - now if we can go
very slowy. You say Dave was out at

t hat point for a brief |ook again?

Yes.

And was Ron out at that point too?

They both went out together.

Well, can we go then from getting stuck
step by step on the incline; who was the
first one out?

Dave.

And for how | ong?

Only a few mnutes - just to go to the
back of the car and to come back in.

Al right; and he did go out and he did

come back in?
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Yes.

And what is the best you can say about
how | ong Dave was out on that occasion?
Only a few m nutes.

Okay; and did Ron get out on that

occasi on?

Do you mean when Dave got out the

first time?

Maybe you could - | had better put it
after Dave got out and back briefly,
what happened then?

They both went out.

They both got out; okay; are we to
understand that on this occasion on the
incline where you were stuck that that
woul d be the first time Ron was out,
that is when they both went out

t oget her ?

Yes."

scroll down to here:

Al right; what happened when the two of
t hem got out?

Then they both came back into the car.
And how much tinme el apsed between the

two of them getting out and the two of
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them com ng back?

Only a few m nutes.

Q What is the best you can say as to - |et

me ask you - did they get back the same

time as one anot her?

| can't recall.

Ri ght .

o » O >»

Well, you simply cannot recall that?

And what is your best estimate then of

how | ong they were out on that occasion

when they |left together?

A Only a few m nutes. Just fromthe

time that would be to go to the back

of the car and conme back into the

car.

Q Al right; now, once they got out together

on this occasion did you pay attention

to where they went?

No.

Q And did you sit in your same place in

the car?

Yes | did.

Q And this was in the entrance to the

alley?

Yes.

Q And did you look at all to see which way
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either of them set off?

No.

Q And did you see from which direction

either one of them arrived back?

No, | didn't.

Q And what happened when they arrived

back?
A You mean from going to the back of the
car and com ng back, is that what you

mean?

THE COURT: That's what you were asked.

A Okay. Coul d you repeat that please?"

You say:

"Q | understand you to say you don't

whet her they arrived back at once?

Ri ght .

know

Q But what happened when they did arrive

back?
A Well, they came back and they decided
to go for help.
Ckay; and then what happened?
A Well, Ron went one way and Dave went
t he other way."
If | can pause there. It | ooks as though she's
descri bing when Ron and Dave went back just to
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check the back of the car for a short period and
t hen got back in and then went away again; is
that fair?

Yes.

And then you say:

"Q | see; okay; so that this incident we
have been tal ki ng about up to now was
simply a go to the back of the car and
| ook sort of thing, was it?

Yes.

Q Okay; then having come back they both
set off again?

A Yes. "

And then scroll down, you ask:

"Q Did you pay any attention to which way
either of them went on that occasion?

A Ron went to the left and David went to
the right as the car was facing."

Etcetera. And then the next page, and | think
here is where you get into the relevant tine
period, and you say:

"Q Now, what is the next thing that
happened?

A Well, | remenmber Dave getting back

into the car, that's about all.
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And who got back first of the two?

A Well, Ron nust have because when Dave
got back into the car | moved over to
Ron so --

Q You say Ron must have been back before

Dave?

A Ri ght .

Q How nmuch before Dave?

A | don't know.

Q How | ong would you estimate Ron was out
of the car on this occasion?
| don't know.
And how | ong do you estimte Dave was
out on this occasion?
| don't know that either.

Q | take it all you can say is |onger at
any rate?

A Yes.

THE COURT: Longer than what?"
And:

"Q But longer than Ron?"

"Q And so when Dave got back there you say

you nmoved toward Ron?
A Yes. "

Next page, you ask:
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"Q Now, up till the point that Dave got
back in on this occasion had you up til
this point seen anything of any other
person than the two of them and yourself
since you got unstuck at the
intersection?

A Not that | can recall."”

| take it at that point, M. Caldwell, you knew
in her statement that she said that before Dave
got back into the car she had wi tnessed him grab
a girl and stab her; right?
That's right.
And so the question here is you are asking -- this
is the question where you are inviting her to
repeat what she had put in her statenment about
wi t nessing Dave grab a girl; is that fair?
That's nmy belief, sir.
And then scroll down, you say:
“Alright; now, when the two of them were
back in did you notice anything about
say the condition or appearance of
ei ther of them?

A Wel |, Dave | ooked cold, that's about

all."

And | think in her statement she had i ndi cated
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ot herwi se when Dave got back to the car, didn't
she, something a bit nore incrimnating?
| think so.
And t hen:
"Q And what happened when they were both
back in?
A Then we started driving."
And go to the next page, and then you ask the
gquesti on:
"Q Alright now, how did you get unstuck for
t hat purpose?
| don't know.
Q From being stuck on that incline you
went straight ahead?"
And then you asked agai n:
"Q And I'd like you to think carefully how
did you get your car going or the boys -
or how did you get unstuck?
A | don't recall that."
And | take it at this time, M. Caldwell, you had
al ready had Ron W1l son's evidence that those two
fellows in a cream col oured Dodge or Chrysler
came by and pushed them out after they got back?
| believe that would predate this evidence, M.

Hodson.
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O you knew -- if he hadn't testified, you knew
that's what he was going to say?

That would be right.

And did it concern you that she did not remenmber

t hese people comng to push the car out?

Well, | was concerned that | was running into a
ot of I don't recall or I can't recall answers
for things that | thought she would have specific

answers for, or nmore definite ones.

The time she is answering these questions, as she
did at the trial, the ones |I went through, M.

Cal dwell, in your m nd what was your perspective,
what did you think was the explanation for her not
repeating what was in her statement?

Well, one of the possibilities mght be that she
was building up to, in effect, refusing to give
the incrimnating evidence of five or six things

t hat you spoke of a while ago, because she seened
to be going into don't renmember, don't recall,
quite frequently at this point. That was one of
the things | thought m ght be happening. | n ot her
words, a build-up to say, hey, | don't know what
happened.

Well, the parts that |1've read you already asked

t he question what did you see next and she then
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said they drove away?
Yeah.

So in the time period she said | saw Dave grab a

girl, drag her down the alley and stab her?
Yeah.
She said she didn't -- you couldn't -- you

couldn't specifically |Iead her and say didn't you
see David Ml gaard grab a girl?

That's correct, | couldn't |ead her because she
was my witness and that time period would have
included where | expected her to give the evidence
we've - -

And in fact the preamble that | went through, |

t hink, were four different occasions where you
invited her to tell the court and the jury about
being stuck, and | stand to be corrected, but I'm
not sure that those four instances were all set
out in an earlier statement.

| can't say that, sir, w thout |ooking at it.

And maybe not being stuck, but being stopped, and
so it |looks as though you continued to press the
poi nt and gave her a number of opportunities to
say what happened when David Ml gaard |eft the
car; is that fair?

That's right.
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And again as far as the reason, let's assume from
t hese questions, M. Caldwell, that you had

concl uded she was not going to give you the
incrimnating evidence, and | think I |ook here,
shortly you are done your exam nation-in-chief, so
at some point | suggest that you -- maybe gave up
is the wong word, but you realized that she was
not going to repeat those unless you tried to
cross-exam ne her on her previous statenment; is
that fair?

| would think I nust have come to that concl usion
because | wasn't getting anywhere with
conventional questioning as to things | thought
she knew about, sir.

And | think you told us last sitting that you

beli eved her May 24th statement to be the truth,

trut hful version?

That's correct. That's the so-called second
statement | believe?

Ri ght .

After the -- not her, but the polygraph of W] son,

| believe that to be her truthful statenment.
And so is it fair to infer from that that when she
is testifying here about not recalling some of the

incrimnating things, that you were not believing
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her ?

Ri ght .

Now if there had not been a May 24th statenent
from Ni chol John, in other words her March 11th
statement had been her statement or, for exanmple,
her evidence in chief here about what happened, if
t hat had been her version of events, would you
have accepted that as the truth?

| don't believe so. The -- | believe her first
statement was to |Inspector Riddell --

Yes.

-- and they included, very briefly, things |ike
"we were not in Saskatoon", it included things
that | knew from i ndependent facts that couldn't
be true. The second one, the one we've just been
speaki ng of now, you are asking me, if she had not
given that, what | would have --

Yes?

| may have | ost your question there, sir.

Let me just go back.

Yeah.

Let's say on May 24th, May 23rd and May 24th,

Ni chol John does not give incrimnating -- any
incrimnating statement to the police about the

mor ni ng of January 31.
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Okay.
So that she, she either says "I don't recal
seei ng anything, | don't recall"™ -- much Iike

she's doing here in exam nation-in-chief.
Uh- huh.

So there is no statenment from her with the

incrimnating things that were in her statenment.

Ri ght .

And nmy question is, then, | take it you would have
still called her as a witness at the trial?

Yeah, | would have. | think I would have | ooked

and see how the rest of the case had | ooked this

far. | would have had to call her as a witness at

the trial, and one of the things that m ght wel

have happened is that she may have given what |

deemed -- thought was the truthful account of it,

which is what we were just getting out to here.

But appreciate, in your question, that's not

i ncl uded.
Well let's just take a step back.
Yeah.

I f Nichol John had not given an incrimnating

statement to the police, | take it step 1 would be

when you are |ooking at the case before trial,

Yeah, that's correct.
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-- that would have factored in?

Absol utely.

And the fact that one of the travelling conpanions

in the car didn't see anything incrimnating m ght

cause you concern; is that fair?
That being her in this question, sir?
Yes?

Yes, it would have.

So that, if what Ron W I son said happened, then

you m ght expect Nichol John nust have seen
somet hing or heard sonething; is that fair?
Yes, yeah.

And so the fact that she would not repeat that,

guess, would be one of two approaches; one, she's

telling you the truth, --

Uh- huh.

-- and that m ght contradict M. WIlson's
evi dence; or secondly, she's hol ding back?
Yeah, | think those are two, two of the

possibilities, maybe all the possibilities.

And if you had concluded that let's say she says

nothing to Roberts, nothing to Mackie on the 23rd

and 24th, --
Uh- huh.

-- you have the other evidence of M. Cadrain,
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have still called her and said "lookit, she was
there, we don't think she's telling everything
even though she's never given a previous
statement"?

Well | wouldn't have -- | wouldn't be armed, then,
with the sort of incrimnating statement with the

five or six points that we've just been talking

about . It's possi ble that she could have got up
and said that anyway but | don't -- 1'd find that,
you know - -

Yeah. But would it be fair to say that you would
have to find a way to reconcile her version of
events with the version of events of other

wi t nesses?

| would think so.

And one way to reconcile would be to say that
she's telling the truth and the others aren't;

t hat woul d be one?

That's one way.

Anot her way would be that she's not telling the
truth and the others are?

That's correct. And the possibility that she may,
if you will, tell the truth if called at the

trial.
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Ri ght. Okay. | may come back to that --
Very good.
-- issue a bit later. If we can go to the next

page. So, again, we've gone through your efforts

to try and get her to tal k about getting stuck,

and | just want to read -- this is a part from

Chi ef Justice Bence, and this is after you ask her

about how they got out from being stuck and
whet her they were pushed?
COWM SSI ONER MacCALLUM:  Whi ch page is

that, |I'msorry?

MR. HODSON: This is at page 003085, and

it's page 399 of the transcript, it's the very

next page from what | just read but the doc.
is 003085.
BY MR. HODSON:
And Chi ef Justice Bence says:
"Surely you must have known whet her
somebody was pushing you. You were

sitting in the car in the front seat

| D

you must have known whet her someone was

pushing you to get you out of there,
don't you?

| don't renmenber.

Q Well, | take it you were a bit perturbed
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about being stuck in the snow -
concerned about it?
Yes.
Q And you must have felt the notion of
your car being noved?
| don't remenber that, no.
Q So you in fact don't renmember at al
what was done to extricate you out of
this position - to get you out of this
position?
A No.
Q You can't renmenber it?
A No. "
And before you got into the Section 9(2)
application, would it be fair to say, M.
Cal dwel | , that you had, based on Nichol John's
answers to your questions, concluded that she was
bei ng untruthful and evasive?
| think that's -- that's fair to say, sir, because
| tried to lead up to it gradually and take other
approaches, and certainly not in any sense | eading
the witness, but | made those attempts and the
Court, | think it's clear, was becom ng somewhat
impatient with the --

That was nmy next question.
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Yeah.

And, again, | will go through in detail what Chief
Justice Bence asks her when you get into the
Section 9(2).

Very good.

But your inpression then, and only your i nmpression
of Chief Justice Bence, was he, in your view,
becom ng upset with Ms. John in this area, about
her failure to remember these events, such as how
t hey got unstuck?

| -- I think he was and he, he hadn't been, if you
will, impatient with other civilian w tnesses.

And there are, | think M. Hodson, two or three
brief samples of that earlier in this sanme piece
of transcript. But | was, | was under the

i mpression that he was, you know, running out of
pati ence with her because of the way she was, you
know, "I don't remenmber this, don't know that",
etcetera.

And woul d that describe your, and maybe
"impatience' is the wong word, but frustrated;
were you becom ng frustrated with her --

Well the one.

' m sorry go ahead?

Well the one thing is that | knew what was in her
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so-call ed second statenent. |, as you can
understand, believed it to be correct. Chi ef

Justice Bence did not know of that, of course, and
| think he was -- he couldn't know about it, he
was simply getting impatient with the difficulties
wi th what ought to have been reasonably easy
answers, is the way | assessed it.

So things that one would expect her to remenber?
Yup.

Yeah.

And possibly so "no, | absolutely don't know", on
to the next question, but it was an unsatisfactory
process at this point.

And would it be fair to say that -- now you had
the benefit of this previous sworn statement --
That's right.

-- that had information in it, but apart from
that, would you have formed the inpression that
she was not being conmpletely forthcom ng about
matters in the evidence?

Yeah, | woul d have.

If we can then go, | don't -- the next couple of
pages, M. Comm ssioner, just deal with the

Danchuks and the Trav-a-leer Motel, | don't think

| need to go through that, but what |'ve just
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covered is the exam nation-in-chief and the
guestions where M. Caldwell tried to get Ms. John
to recount the incrimnating information about M.
M | gaard. And the Danchuk/Rasmussen | think is

i mportant because that's, that's subsequent;
correct, M. Caldwell?

That's as | recall it, sir.

If we can just call up, there's one docunent in
your notes that | didn't call up last time,

006809, and this is -- you renmenber we went

t hrough your notes N.B. For Trial 1 to 14 and this
is an N.B. 14.

Yeah.

| don't know if you need to see the original, this
is the only reference, but it says "see page 2 at
end of notes ex |aw course"?

Yeah, "from |l aw course” it is.

"Re: New section 9(2) of Canada Evidence Act. Re:
N. John. Kick out jury, apply to cross-exam ne

wi tness on statement to police, cross-exam ne her,
ask for ruling she's adverse"?

That's right. That -- | wouldn't -- | do have the
original but | can read that fine | think.

And woul d that be your notes as to the process you

were going to use for 9(2)7?
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That's right, boiled down a very, you know -- and
N.B. 14 | think was page 14 of that list, sir.

So ot her than maybe not -- maybe asking the jury
to | eave instead of kicking them out, --

Yeah.

-- this would have been your view of the process

t hat should be involved; is that fair?

Try to be a little nmore suave than that, if |
could, sir.

Would it be fair to say, though, that going in it
was your view that the cross-exam nation of Nichol
John, at least the first of part of it should be
done in the absence of the jury, is that your view
of the | aw?

That's right, and we -- there -- we must have had
a "page 2 at end of notes from | aw course", |
assume this was one | had attended in which this
new 9(2) was gone over concerning Nichol John.
"Kick out jury", clearly | felt they nmust not be
in the room and as you know M. Tallis at that
poi nt took the sanme view. "Apply to cross-exam ne
wi tness on statement to police, "cross-exam ne
her", and then "ask for ruling if she's adverse"
is very much boiled down to the basics there.

And | think we have seen this referred to before,
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and we may hear a bit more from M. Tallis that
Section 9(2) was a new section, a new provision;
is that correct?

That's correct.

And | think there's even reference, and | -- we
won't go into the argunments that you and M.
Tallis presented, but there was very little case
| aw interpreting Section 9(2)7?

That's right, sir.

And | believe there was maybe one unreported case
out of Ontario but, certainly, no binding

precedent on the Saskatchewan Court at that tinme?

That's right. | think M. lan Disbury, as
co-counsel, researched that and argued if |I'm not
m st aken.

So this is a case where both sides m ght be a bit
freer to say "lookit, judge, here's how we think
this ought to be interpreted, this is the right
way to apply it"; is that fair?

That's right. And of course all that, M. Hodson,
was done in the absence of the jury, the argunment
of course.

The argument. | guess the question of having the
jury renoved when you nmake the application and

cross-exam ne her on the giving of the statement;
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correct?

Yeah.

Let's just talk about --

Yeah.

-- you are saying the jury should be out when you
ask her about how she gave this statement, who she

gave it to, and the circumstances; correct?

The -- yes, including, in nmy view, the 9(2) aspect
of it.
Yes. So that certainly, and I'lIl go through in a

moment the steps that the Court of Appeal
outlined, but certainly that part where you would
ask her "did you give this statement, what were
the circunmstances of who you gave it to, is it
your statement", --

Yeah.

-- and that would be in the absence of the jury?

Yeah, well if it were part of the 9(2) exercise.
Yes.

| wouldn't be -- | would have thought initially,
obviously, | nmust have had her sworn in and got

some information with the jury present, as you
woul d with any conventional witness, with the
judge there, of course.

Ri ght .
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But once this process started |I felt it should
in their -- in the absence of the jury.

So up until, fromthe starting point up until
poi nt where the judge would rule "this is a

previous inconsistent statenment, you may

cross-examne on it, the witness is hostile, away

you go", so that --

That was ny understandi ng, sir.

And in that part, as well, that M. Tallis, as
defence counsel, would have an opportunity to
cross-exam ne Ms. John on the making of the
statement as well --

That - -

-- in the absence of the jury; that was your
position at the later --

Absolutely, | think that's what happened, but

certainly that was my position.

Woul d there be any, quite apart from the actual

facts and circunstances of this case, was ther

advant age or a di sadvantage to the Crown in having

this take place in the absence of the jury or was
it neutral ?

Well | sinmply didn't, if you will, feel right
about it taking place in the -- in the presence of
the jury. | -- I can't, you know, | hadn't come

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

be

t he

e an




Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16714

up right now with all nmy reasoning for that. |t
seemed to nme that if they were out, whatever

ruling was made coul dn't harm anything, she's

adverse, then we go through the procedure; if His

Lordship ruled that she was not then |I'd be
reverting to conventi onal exam nation-in-chief,
which | think, M. Hodson, | had virtually over
for her by me at that point, but that's another
gquesti on.

And | take it one of the risks would be that if

you put the statement to her, the making of the

statenment, and in the course of cross-exam nation

or otherwi se the Court concluded that it wasn't

her statement or the circumstances were such that

she ought not to be cross-exam ned on it --

That woul d.

-- the jury would hear what's in the statement; is
t hat --

Well | -- inevitably, if they were in the room

t hey woul d. But |I'm not sure that 1, you know,

pondered that as a possibility.

Yes. And certainly one of the outcomes that could

happen when you engaged in this process was that
Chi ef Justice Bence could have ruled that you

could not cross-exam ne her on that statenmnent?
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Absol utely.

And that was somet hing you knew was a possibility?

| -- 1 knew it was a possibility, and at that

stage with her I -- | -- it seemed to ne this was,

in effect, all we had left to do was this 9(2)

exercise, but certainly it could have failed or
could have said "I'm not satisfied she ever gave
the statenment, nmove on to your next w tness".
Right. And | take it, M. Caldwell, were you
concerned; you knew that the contents of the
statement were significant?

Certainly.

And maybe that's even an under st at enent.

Yeah.

An eyewi tness to the murder?

Absol utely, sir.

And that, if that was put to the jury in a form

t hat was not proper, that would affect the
integrity of the verdict; is that fair?

| -- that's -- certainly would be a good

consi deration for sure.

And | think, based on what's in the transcript,
would it be your position to the Court "l ookit,
this, let's get the right process before | get

this statenent before the Court"?
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Well, that's right, and it happened that both M.
Tallis and | thought that was the way to do it, |
don't think that was the result of any discussion
ahead of time, we sinmply both took that position.
It would appear at the time to be, if you will,
the safest one M. Hodson.
Ri ght . If we could go to 003126, this is just
back to the transcript, and so | had gone through
your exam nation-in-chief and you finished up with
her tal king about the Danchuks and the Rasmussens,
and then in -- the jury is out and you ask to nmake
an application, and I think this confirms what you
sai d:
"First of all, My Lord, that would be
all the questions | have in ordinary
exam nation-in-chief.
My Lord, 1'd like to say that
this is a matter under Section 9 of the
Canada Evidence Act | amraising at this
time and as Your Lordship knows the Act
as amended, which now includes the new
subsection (2) "
And then | think you asked for the witness -- the
witness is then excused. Scroll down. And then

you touch on the section, and then at the bottom
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you say:
"I think it's common ground, My Lord,
and it should be before Your Lordship,
that this girl did make two statements
that were reduced to writing dated March
the 11th and May 24t h. A copy of that
material - | did supply these to MWy
Learned Friend August the 15th 1969 and
on my quick check of the prelimnary
inquiry - | stand to be corrected - |
believe she testified Septenber 4th and
5th".

Why did you tell the judge about her first

statement of March 11th, the one that did not

incrimnate M. M| gaard?

Well | didn't go into the contents of it. I

t hought she, in fact, made two statements, they

were both reduced to witing, which was a

prerequisite of the 9(2) procedure, at |east gave

t he dates of them, and | should have, of course,

supplied those to M. Tallis, which I did, and |

wanted that, you know, to be recorded there. And

t hat, of course, was in advance of, | think of the
prelim or during it at worst. You -- there was
ethical problems to be had if you -- if you, in
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respect to some Crown witness, only gave one of
two or one of three or two of three witness
statements that person had given to the defence.
That woul d be one thing. And this was a, with the
dates, was a way of nailing that down accurately,
M . Hodson.

Al'l right. And so | take it the first statenment,
the March 11th statenment, m ght be viewed as a bit
more consistent with her evidence-in-chief than
the May 24th statenment; is that fair?

Well is the -- | think the March 11th is the

| nspector Ri ddell ?

Yes, it is.

And nmy view of it was it was, with being unable to
recite it now, was that it was -- had very glaring
i naccuracies in it. One of them if |I'm not

m st aken, was "we didn't go to Saskatoon", but
things that | have -- had been satisfied by other
known evi dence couldn't be correct.

If we could then just scroll down, so down to the
bottom if we could just pause there. You then go
t hrough, and I won't read it out, but you go

t hrough about the process and then Chief Justice
Bence says:

"I won't hold a voir dire on it, if
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that's what you nean."
And it appears that that's his first reaction to
your application, that he is not going to have a
voir dire; --
Uh- huh.
-- is that right?
That's right. And of course that voir dire, in
most tinmes, applies to a confession by an accused
person to persons in authority, that's one of the
ways you get there, and | can't see any way in
which we could have a voir dire on this, M.
Hodson.
Right. So that the -- you describe, or what Chief
Justice Bence is talking here, the process under
9(2) outside of the jury would be simlar to a
voir dire but not a voir dire; is that --
Well, he may have felt that that whole process was
a voir dire, it applies to various different
procedures.
Ri ght .
In nmy experience at that time it was usually used
to describe the going through an adm ssion to a
person in authority by an accused person.
Right. And then | think at the bottom he says:

".. 1"l hear it separate and apart -
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certainly it nust be a type of voir dire
if it's in the absence of the jury and
you would have to have it under oath."

And then he says:
"There's nothing in the section to say
it should be in the absence of the jury
and | haven't - the point hasn't come up
before me, it's been discussed anongst
my coll eagues and it was felt that |
shoul d be or the presiding judge should
inquire with respect to the application
that it is inconsistent with the present
testinony, and then if |eave is given to
cross-examne it is restricted to
cross-exam ning on the statenment al one

But all those matters should be done

in the presence of the jury."

So that's his first reaction; correct?

That's right, and | believe that remained his view

on it, M. Hodson.

And then, if we can just scroll down, you then

say:
"Wth respect, My Lord, | haven't had
occasion to deal with this ...",

and you say:
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"... | may be entirely wong - that that
initial step be taken in the absence of
the jury, the initial step being for
Your Lordship to of course first of all
all ow or disallow ny application to
Cross-examne ...",

and then we'll carry -- | don't propose to go

t hrough the argument

Very good.
So you woul d have been telling -- you would have
been di sagreeing with Chief Justice Bence, | take

it, at this point?

Yes, that's right.

And then, the next page, Chief Justice Bence says:
all exam nations prior to the
enactment of this section for the

pur pose of determ ning whether a witness
was adverse or not, was always in the
presence of the jury. | didn't know
this was comng up and |I would like to
have a few m nutes further to consider
this - | had thought originally when we
were considering this section that if it
did come up and | knew it would come up

in due course that | should exam ne the
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statement to determ ne whether in ny
opinion there is a basis for your
application.”
And then | think you must have given himthe
statement or both statements?
| believe the second one, sir, but that m ght be
evident fromthe transcript.
And then, if we can scroll down, he does ask to
see the statement. Actually, scroll down a bit
further, he says, the judge says:
"Then | et me have a | ook at the
statement . "
And then M. Tallis sets forth his position. Go
to the next page. M. Justice Tallis tries as
well, and he says to Chief Justice Bence:
"I must say and | say this with
deference that | find myself in
di sagreement with Your Lordship's
observations
THE COURT: .. but, M. Tallis, the thing
is so plain."
And carries on. And the Court says:
"“... 1If the legislature had intended
anything otherwi se then it should have

been in the section."”
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Then it | ooks as though the next page, | won't go
through it, and here's where | think M. Justice
Tallis outlines his argunent, the point that I
t hi nk you tal ked about earlier that it would be
i mproper to permt cross-exam nation on a
statement in the presence of the jury and then,
having so permtted that, make a ruling that the
witness is adverse, that whatever observations
you then make to the jury, etcetera. And | take
it that you and M. Tallis then put argument in
before the Court on this issue, both in agreement
as to how it should be done?
| -- we both felt the same way about it, but |
don't think it was based on any consultation
bet ween us, M. Hodson. That m ght become cl ear
| ater, but we both seenmed to think this was the
way to do it.
Okay. If we could then go to page 134, and |
think this is the judge summrizing M. Tallis'
position, that is:
“... | should first of all allow M.
Cal dwell to cross-examne this w tness
in the absence of the jury with respect
to this statement which he alleges is

i nconsi st ent
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"And secondly that on this issue of

whet her or not she is a hostile or

adverse witness - adverse to use the

| anguage of the secti

on - that | also

shoul d be able to ask her sonme questions

on that issue in the

jury.”

absence of the

So | think M. Tallis is saying the same thing as

you, that you should both get

a chance to

Cross-examne -- or to examne her in the absence

of the jury; is that correct?
That's how | read that, sir.

And maybe to the next page. I
for the record, at the bottom,

where you put your position:

"I'l just point out

| think this is

"... | submt Your Lordship should read

to hinself the statement and that could

be the end of such an application.™

So:

"That's nunber one."

And then actually, the next page, there is two

page 449s in our version of the transcript, if we

just go to the next page, please, 450:

"If Your Lordship gets past that hurdle

| must say that again possibly as My
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Learned Friend, | cannot quote |aw on
this but it does seemto nme that the
initial step would be to do this in the
absence of the jury, the reason being
that, you see, if it's done in the
presence of the jury and then Your
Lordship in due course ...",
and then he says:
".. | understand the inmplication of it
but | didn't pass the law and it's
t here.™
Then you say:
"I must say ny understandi ng on that
phase of it would be in agreenment with
my | earned friend."
So, again, that's where you agree with M. Tallis
on the point?
That's right.
And then if we can go ahead to 003140, pardon me,
141 -- 140, if we can go to the top of the page.
And this is the next day and the judge is going to
rule on it, if you can go to the next page, just
touch on the ruling. He says:
"At this stage M. Cal dwell has not

asked to have the witness decl ared

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16726

adverse. He has nerely asked for

perm ssion to cross-exam ne under the
amendment . Presumably he will after
such has been done ask that the w tness
be decl ared adverse if he thinks such
has been denonstrated.

There is nothing in the section
to state that such cross-exam nation is
for the purpose of determ ning
adversity. I f Parlianment had intended
otherwi se it should and I believe would
have said so."

And then goes on to rule that that should be done
with the jury in. And then go to the next page,
ri ght here:
"l have determ ned that the
cross-exam nation under the section
shall take place in the presence of the
jury.

Call the jury back and the
witness."

And then | think you will agree, M. Caldwell,
that |later the Court of Appeal indicated that
t hat procedure was wrong; --

That - -
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-- is that correct?

That's my understanding, sir.

And | will touch on that a bit later in the -

Thank you.

And that it should have been done in the absence

of the jury, which was your position and M.
Tallis' position?

That, in a nutshell, that's correct.

This is probably an appropriate spot to break, M.

Comm ssi oner .
(Adj ourned at 2:42 p.m)
(Reconvened at 3:05 p.m)

BY MR. HODSON:

Just before the break, M. Caldwell, | think we

finished off with Chief Justice Bence making

hi s

ruling. If we can go to the next page, and this

is your questioning of her regarding the

statement, and just so that we are clear, | think

this is the part that you and M. Tallis thought

ought to be done in the absence of the jury; is

t hat correct?

Yes, sir.

And | think we'll see when we | ook to the Court of
Appeal decision that followed, that that was the
correct view of the law at the time; is that fair?
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Yes. | just wonder if | m ssed something there.
Sur e.
The Court of Appeal in effect agreed with what we
had suggested?
Yes.
' m sorry, you are right, sir.
So what you and M. Tallis said is this should be
done in the absence of the jury, Chief Justice
Bence said no, the Court of Appeal |ater said he
was wrong but it didn't affect the verdict?
That's correct, sir, thank you.
So then if we can skip ahead, | won't go through
t he questions where you are establishing the
statement, but if we can go to page 003148, and so
this is | guess a cross-exam nation of her and you
ask her on the previous pages, as | said |I won't
go through them about the taking of the
statement, where it was, sort of sonme general
information, and then here you show her:
"Q 1'd like to show you a statement | ust
for yourself to ook at first, M ss John
- if you could have a | ook through it
And then the judge says:

"THE COURT: May | suggest that you ask
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about the signatures.™
And you say:

"MR. CALDWELL: Yes, My Lord -

Q Now, if you'll just follow this thing,
there's a Page 1 --"

And there's an "mhm "

"THE COURT: Does that mean "Yes"?"

And then the next page, it |looks as though, at
the request of Chief Justice Bence, you asked her
about every page bearing her signature; is that
fair?

That's right.

And down at the bottom you say:

"Q Now, would you please read that silently
to yourself at this time; just take your
time and read it all over.™

So | take it one of the things that you thought
m ght come out of this is that it m ght refresh
her memory and she m ght say | now remember those
t hi ngs?
That would be a possibility. That seenmed to be
t he next | ogical step.
And then if we can scroll down, you ask:
"Q And | ask you now whet her or not you

made that statement.”
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Her answer :
"A | did.
Q Now, |I'm going to ask you again to read

to yourself silently the third, fourth
and fifth .."
Pages, and then the judge interprets for a
moment. And just for the record,
M. Comm ssioner, | don't think we need to bring
up Nichol John's statenent, the pages, the third,
fourth and fifth pages contain |I think most, if
not all of the incrimnating statenents, and so,
M. Caldwell, it appears you are asking to read
silently those pages?
Yes, sir.
Agai n, and then down at the bottom you then say:
"MR. CALDWELL: My Lord, | propose to ask
the witness next whether those three
pages are true."
And the judge says yes. You say:
"Q Are pages 3, 4 and 5 true?
A | don't know."
And again, pages 3, 4 and 5 are where she
descri bes David grabbing the girl, dragging her
down the alley and stabbing her and a few other

incrimnating statements. So after you ask her
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if those pages are true, if we can scroll down,
Chi ef Justice Bence then interjects and says:

"Q \What do you mean you don't know? You
signed them

A Yeah, | know I did but | don't know -
| don't remenber saying that.

Q You signed the pages each one at the
bottom of the page?

Yes.

Q And you gave a detailed statement with
respect to what you said had taken
pl ace, didn't you?

Yes.

Q Now, having read it - having read it,
does that refresh your menory
sufficiently that you can now tell this
court what happened on January 31st?

A No it doesn't; | don't remenber saying
that."

Again, and | know it's difficult to comment, M.
Cal dwel | , on what judges do and sort of the
interjections in your exam nation, but it appears
fromthis transcript that Chief Justice Bence
interjected, for lack of a better word, on a

nunber of occasions in your exam nation of M ss
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John under 9(2)7?

That's right, sir, and that followed on attenmpts
by himto have the witness nove on with things a
little earlier that we saw a few m nutes ago. I n
ot her words, he was, | think, getting inpatient
with the process.

And this may be a difficult question, but just
based on your observations and your recollection
at the time, and | guess the transcript speaks for
itself, but was he -- did he interject with other
witnesses in the course of your exam nation in
this way?

No, he did not, he essentially, you know, left the
exam nation, cross-exam nation to counsel. Very
rare interjections with other w tnesses, M.
Hodson.

And again did it cause you concern at the time

t hat these questions would be asked sort of in --
| presume you had a plan going in as to how you
were going to ask these questions?

| did, and | sinmply had to be careful once he had
asked his question, got whatever answer he did or
didn't get, that | stayed on track with ny plan,
sir.

And then after he's done you say:
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"MR. CALDWELL: Now, My Lord, if your
Lordship pleases, with that question |
am ending nmy cross-exam nation of this
witness and |I'm going to next ask Your
Lordship for the ruling as to adversity.
| suppose, My Lord, ought this statenment
she read just be marked for
identification?

THE COURT: Yes. "

So as | understand the process, let me go through
that, under 9(2) you were entitled to
cross-exam ne her as to that previous

inconsi stent statement first of all?

Yes.

And that only applies to the statement and that's
what you did; correct?

Yes, yes.

Secondly, 9(1) says you can apply to have a

wi t ness decl ared adverse or hostile and if that
ruling is made, you can then cross-exam ne the

wi tness on anything; is that fair?

That's my understanding.

So step 1 is to use the statement, the prior

i nconsi stent statement to get evidence to have her

decl ared hostile; is that fair?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

Page 16734

That's my understandi ng of the sequence.

Right. And in the process of having her -- that
process alone, the 9(2), just putting the previous
statement to her, | mean, at this point the jury
hasn't heard anything about what's in the
statement; correct?

That's right too.

And so step 1 under 9(2) is to give you the
opening to cross-exam ne her?

That's correct.

And then under 9(1), once she's hostile, you can

t hen put some of the things in her statement to
try and discredit her?

That's my understanding, sir.

And if we can just back up, if 9(2) had not been
in there, you said it was a new section, the
chal |l enge you would have, sir, is to try and get
her decl ared adverse or hostile?

That's right. The very -- kind of briefly stated,
before this 9(2) a witness, in effect, could say
what they want as |long as they continued to smle
or | ook pleasant, in effect you were defeated in
terms of getting them decl ared adverse or hostile.
This gave a different approach to it.

And again, just to go back, and | read this and
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"' mgoing to read it again, you had gone through,
and I went through with you, M. Caldwell, Nichol
John's evidence about the norning of January 31
and in particular the time prior to their vehicle,
the Ron W Ilson vehicle going to the Trav-a-Ieer,
so the critical time from let's say, 6:30 until
7:20, or after seven, whatever time it was, that
time period when they were stuck and M. Ml gaard
| eft the car, | went through that in detail wth
you, your exam nation of Nichol John --
Okay.
-- earlier, and you would agree that in her answer
she never nmentioned anything incrimnating about
David M | gaard; is that --
That's right.
And then | just want your comment on this. This
is a question not of you but of Chief Justice
Bence, | think |I had asked you earlier did one of
the things you thought m ght come of this is that
she m ght have her menory refreshed?
That could have well have happened.
And this question here fromthe Chief Justice is,
he says to Nichol John:

"Q Now, having read it - having read it,

does that refresh your memory
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sufficiently that you can now tell this
court what happened on January the
31st ?"
And |'m wondering, M. Caldwell, again there is
the judge's question, but does that not inmply
t hat what she said earlier was not what happened
on January 31st?
Well, | would put it that the -- yeah, what she

said earlier in the, to the extent that she did

not adopt the things that I, we believed to be
correct, the incrimnating things, |like, this gave
her the -- the Chief Justice may have felt now

that you've read this, does this refresh your
menory sufficiently you can now tell this court
what happened; in other words, inplicit in that
woul d be the truthful account of what happened.

Or possibly, and again | appreciate we're talKking
about trying to ascertain what the judge meant,
one other possibility is that she had earlier said
she didn't recall a bunch of things and | guess
one other option is to say does this assist you
now in remenbering?

That -- you could very well read it that way as
well, M. Hodson, she may have felt now that

you' ve done that, can you not tell us what
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happened on January 31st, and that would, you
know, inply the act, the aversion that was in her
nost recent statenment to me.

And did you have an inmpression as to whether the
Chi ef Justice, when he was questioning Nichol John
at the tinme, whether he -- and again just your

i mpressi on, whether he was of the view that she
was not being forthcom ng about the events of that
mor ni ng?

Yeah, | had that inmpression exactly.

And was that based on what you observed in Nichol
John and what you observed in hin?

Well, | guess ny know edge of the evidence in the
trial leading up to this point, the Chief Justice
had been present when all that was, the evidence
was given and you could sense that he was running
out of patience with her continual evasions and
not settling down to say okay, it did happen this
way and 1'll go through it, or (b), it never
happened at all, to over simplify.

And at this time he would have now had a chance to
read the May 24th statement?

That's right, sir, he was given the -- as was

M. Tallis, copies of the one |I was working from

OCkay. And then if we can just go on, | had left
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here, and you are asking to have the statenent

mar ked for identification, | think you said I'm
done ny cross-exam nation under 9(2), mark it for
identification, and then you are going to ask for
your ruling on adversity, and it | ooks as though
Chi ef Justice Bence then asks some questions here,
he says:

"Q You recall giving the statement to
Detective Sergeant Mackie; you've
already admtted that?

A Yes | did."

And then the next page, he goes on to talk about:

"Q You remenber it quite clearly?

A But | don't remenber

Q just a m nute please.

A Okay.

Q You remember quite clearly where you
wer e?
Uh- huh.
You remember quite clearly that the
statement was taken down in narrative
form?

A Yes.

Q And you remenber quite clearly that it

was read over to you?
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Yes.

Q You remember quite clearly that you
signed every page?
Yes.

Q Well, can you tell me why you can't
remember what you said on that occasion?
| don't know.

Q Did you have any discussions about this
statement with anybody outside of the
police officers afterwards?

A No. "

And then carrying on:

"Q Afterwards?

Af terwards wi th what ?

Q Wth anybody afterwards as to what you
had sai d?

A Are you tal king about M. Caldwell -

including M. Caldwell?

No, no; | mean anybody el se?
A No. "
Xx if | can just pause there, is it a correct --

or let me just back up. The question that the
j udge asked Nichol is after giving this statement
he asked her then why she can't renmenber what she

said and then says did you discuss this statement
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with anybody other than the police and the Crown.
s that fair?

That's how | read it.

And is the inference or the inmplication there, M.
Cal dwel | , that Chief Justice Bence was probing to
see whether someone may have influenced Nichol
John to not repeat the contents of the statement?
That could very well be an inference. He excl udes
the police officers who we would assume woul d be
proper persons to talk to if anyone and the
prosecutor in that one category and she goes -- he
asks her about every one but those, which could
very well lead to that conclusion or assunption.
He doesn't ask her about the discussion she had
with the police and you ask her; correct?

No, and presumably, M. Hodson, because one woul d
expect those things could have been legitimate if
certainly nmy case and/or the police, if they
happened at all, interviews with her, what have
you.

Did you have any inpression whether, and again
just your inmpression, M. Caldwell, at the time,
about whether the judge may have had concerns or
suspicions that Nichol John had talked to sonmeone

or been influenced by someone outside the police
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or the Crown?

Yeah, that's all | can read into this |ine of
guesti oni ng. He asks any di scussions about this
with anybody outside the police and then goes on
to nmention the Crown, and then he ends up no, no,
| mean anybody else, so that's -- that would | eave
everyone el se open that he would |like to know
whet her - -

And | think you told us last sittings that your
belief at the time at trial as to why Nichol John
did not repeat the incrimnating information was
t hat she was scared of M. Ml gaard?

| believe | said that and that is the truth in ny
opi ni on.

And that's what you thought at the time?

Yes, sir.

And what about -- did you ever consi der whether
one explanation m ght be that she was trying to
help M. Ml gaard who was a friend of hers, did
that cross your mnd at the time?

| think the -- | suppose you could regard that as
trying to help him | felt the main factors were
the fear and the desire not to have to give that
incrimnating evidence.

| see. Then at the bottom the judge then
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decl ares her to be adverse, and we can go to the
next page, the statement is marked for
identification, and just to clarify, | don't
believe the actual statement, the May 24th
statement, the physical document was never shown
to the jury; is that correct?

| wouldn't think so, and this enables you to see
later if it's the one we were tal king about in
this --

Yes, it is, and | can tell you, | don't believe
anywhere in the transcript that the May 24th
statement didn't becone evidence for its contents.
No, |I'"m sure that's right.

Now, | take it if you could have got that
statement in as an exhibit and before the jury,

t hat woul d have hel ped the Crown's case?

Well, | don't know, M. Hodson, that you could --
| don't envision how you could do that, you can't

make rulings saying go ahead and show the jury the

statement, let themread it one after the other, |
can't -- | don't know if |'m understandi ng your
gquesti on.

Well, for example, if the defence may have tried

to put in the March 11th statement as an exhibit,

her non-incrimnating statement, would you have
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t hen asked for the second statenment to go in?
Well, | honestly can't see how, with nmy know edge
of the law at that time, how that would be

possi ble. The point of marking for identification
is that we all know which statement we're talking
about .

But let's just back up.

Okay.

If there was a way to get that statement in as a
full exhibit, in other words, in front of the
jury, the May 24th statement, regardl ess of

whet her it's truthful, its contents, if you could
get the physical docunent in the jury room | take
it that that would be sonmething favourable to the
Crown?

Well, it would be, but | would have to be

convi nced how one could do that procedurally.

Putting aside the procedural issue, | appreciate

t hat --

Okay.

-- and you may be right on that, M. Caldwell, but

' mjust saying fromthe Crown's perspective you
beli eve that statement to be the truth at the
time?

That's right.
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And so if that statement in witten formis in
front of the jury, would that be better than
sinmply having you read it out in court and having
them | isten?

It would certainly be evidence useful to the Crown
to the extent that it indicated guilt on the part
of the accused.

And if -- and it didn't happen in this case, but
if something would have happened in the course of
cross-exam nation of Nichol John, it would have
al |l owed you to seek to put the May 24th, '69
statement before the jury; am | correct that you
woul d have tried to do so?

well - -

In written form?

Subject to the caveat that | don't know --

| appreciate that.

Yeah. | would find it hard to say yes, | would
li ke to, because | can't envision --

If there was a | awful way to have the docunent,
the statement put before the jury, would you have

pursued that?

Well, | would have, because the operative part
bei ng | awful .
Yes.
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|f the proper procedures allowed for it, it

obviously would be hel pful to the Crown's case,

M . Hodson, in ny view, but | hope | understood

what you've asked ne.

Yes, you have, yes. And if we can just go to

the -- so now Chief Justice Bence has decl ared her

hostil e and then here's where you now start to

cross-exam ne her, and |I take it, and you touched

on this last sitting, you would be trying to
i mpeach her credibility; is that fair?

That's right.

And -- but only on parts of her evidence; is that
fair?
Well, that's right, because her -- this very

conpact part with five or six points in it was,
think, well on in her evidence as | recall.
So her evidence about getting to Saskatoon, |

think the knife, I think she may have adopted

that, some parts of her evidence-in-chief you were

fine with; is that fair?

Certainly, yeah.

And the part where, | think pages 3, 4 and 5 of
the statement where she did not adopt the
incrimnating evidence, on that part of it you

were going to attack her credibility, try and
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i mpeach it and say jury, don't believe her when
she says | don't remenber what happened?

That's right, sir.

And again we touched on this before, and if the
jury did not believe that Nichol John was telling
the truth when she says | don't recall what
happened in the alley, the only |ogical or

rati onal other recollection would be that in her
statement; is that fair? 1In other words, that
don't believe her when she says | don't recall,
the only other option for the jury would be what
she put in her earlier statenment?

Earlier in that statement?

The May 24th statenment.

That's the one we're speaking of?

Yes.

Yes, | think that's right.

And then again you ask her to direct her attention
to the second page:

"Q And I'm asking you about the statement
whi ch you've identified as being the one
you gave to Mackie."

Go to the next page, and | won't go through al
of these, but it |ooks as though, maybe just --

t he approach that you took, and |I think this is
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borne out in the transcript, M. Caldwell --

Yes, sir.

-- that you would then take a part of the
statement, read it to her --

Yes.

And then you would ask her two questions, did you
tell Mackie that and is it true?

That's correct.

And here she said yes.

That's correct, on that initial thing she answered
yes to both of those.

Right, and then if we could just go to the next
page, and then you ask the question about the part
of the statement where she says they talked to the
girl and asked the girl for directions and you
say:

"Q Did you tell himthat?

A Yes.

Q Do you remenber telling himthat?
A Yes | do.

Q And was that true?

A Yes."

And then here's where the judge steps in and
says:

"Q You distinctly remenber saying that?
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Yes, | remenmber saying that."

that is to Mackie in her statenent?

if we could scroll down, you then say,
nk we're getting into page 3:

Did you tell Sergeant Macki e:

"He offered to give her a ride to

wher ever she was goi ng. She refused the
ride. Dave closed the door and said,
"the stupid bitch'."

Did you tell Sergeant Mackie that?

Not all of it. | don't remember

saying part of it."

the judge says:

You said you didn't say it - did you say
it?

The first part | said but | don't
remember saying the |last part here.
Well just a mnute - that's the kind of
thing | suggest that you m ght not
easily forget - the expression the
"Stupid Bitch"?

| don't remenmber him saying anything.
Well, do you renmember telling Sergeant

Macki e that?
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No.

Q You' re suggesting that he wrote it in
t hen?

A | don't remenber saying it."

So | take it here the judge is saying to Nichol

John that she's suggesting that Mackie wrote it

in the statement without her saying it; is that a
fair --
Well, he's saying she wouldn't --

"A | don't remenber him saying anything.

Q Well, do you remember telling Sergeant

Macki e that ?
No.
Q You' re suggesting that he wrote it in
t hen?"
And the judge, | assume, saw that to be highly
i mpr obable is the way | put it, and her answer
was:
"A | don't remenber saying it."
Ri ght . He's saying, well, if you didn't say it to
him then he just wrote it in and made it up?
And which | implicitly, | think, the judge would
find that difficult to accept, at this stage of

t hat exchange, M . Hodson.

OCkay. And then you carrying on:
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"Q Well, on that point, that's on one of
t he pages of course that you say already
you read over and signed, isn't it?

Yes.

Q And your position now is you don't
remenber Dave saying it?

A No. "

And the Court junps in again:

"Q And you don't remenber telling Sergeant
Macki e that ?

No.

Q M ght you have told Sergeant Mackie
t hat ?

A | m ght have, yes.

Q And Dave m ght have said it?

A He m ght have, yes."

And so then carrying on back about getting stuck,
we'll go to the next page, and he agrees with
t hat, about:

"Q "Ron and Dave got out and they tried to
push the car. They couldn't get it
out."

Did you tell himthat?
Yes.

Q Do you remenber telling himthat?
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A Yah, | did.
Q And was that true?
A Yes."
So again that's sort of the format of your
cross-exam nation on the statenment?
Ri ght .
And next if we can scroll down:
"Q O K Did you tell Sergeant Macki e:
"I recall Dave going back in the
direction we had spoke to the girl. Ron
went the other way past the funeral
home. "
And again scroll down, the three questions, and
you say yes. The court says:
"Q So he did go back in the direction of
the girl?
A Yes."
And then the judge says:
"Q Yesterday you told us you couldn't
rememoer .
| said that
Q You said that one went |eft and the
ot her
A .. one went right. And the girl was

comng from ..
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THE COURT: .. Alright. Go on."
M. Caldwell, and then again the next question:

"Q Did you tell Sergeant Mackie this:
"The next thing | recall seeing Dave in
the alley on the right side of the car.

He had ahold of the same girl he spoke

to a mnute before. | saw him grab her
purse. | saw her grab for her purse
again."

And | take it that is a fairly incrimnating

pi ece of information?

That would be, yeah, the ultimate incrimnating
information at this point, M. Hodson.

And | think the next page we'll see about the

kni fe and the stabbing and putting those together,
a jury would be hearing you read this to Nichol
John on the stand; is that correct?

Yes.

And again we will touch on the charge to the jury,
the judge would caution about the use of this?

Uh- huh.

But would you agree, sir, that it was -- part of

t he process, you knew that the contents of Nichol
John's May 24th statement would at | east be heard

by the jury?
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Yes, that's right.
And then again when you ask her about, | think
that's the first piece of incrimnating
information in the statement:

"Q Did you tell Sergeant Mackie those

t hi ngs?"

She answers:

"A 1 don't renmenmber.”
And again the court then asks some questions
here. Was it your intent, would you accept her
answer "I don't remember", was that -- had you
made your point? In other words, here's what you
put in your statement, did you tell Mackie, is it
true, and if she says no, | don't remenber, would
t hat be enough for you to sort of advance your
point to the jury that she's hol ding back or was
not truthful ?
Now, M. Hodson, the top half of that is, that's
still the judge making, doing that questioning.
No, that's you.
Okay.
And again, it |looks fromthe pattern in the
guestions that your intent was to say here's
what's in the statenment.

Yeah.
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Did you say it to Mackie?
Ri ght, and was it true.
And was it true?

Yeah, that was ny --

And if she says no, | don't remember, is it true,
| don't remenber, | don't know, would that be
enough for you to then -- or had you planned on

chal |l engi ng her further?
Well, it would depend how this thing unfol ded |
t hi nk. Quite a few of these she agreed to, then
we get into "l don't remenber” and then the judge
intervened as you see at this point. | woul d
assume | would have chall enged her further in an
attempt to get what | thought was an accurate
answer out of her.
OCkay. So then we'll carry on, if we can scrol
down, so she then says | don't renmember and the
j udge says:
"Q Do you remenber any part of it?
No.
Q Are you saying you didn't tell Sergeant
Macki e that ?
A ' m saying | don't remenber if | did
or if | didn't.

Q Well, if you did see the accused grab
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the purse it's something you would have
remenbered, isn't it? Isn't it?

W tness?

| don't know.

Take a drink of water and stop crying.

A If I could tell you what happened |'d
tell you. | don't know. | can't
remember . "

| take it that M ss John was crying through parts
of this?

| take it that that's right.

Do you have a recollection of her being upset or
crying at the tinme or --

Well, | guess with this wording | accept that it
happened. | can't say. | know she was upset, M.
Hodson, as this process kept going.

And was the judge upset with her based on your
answer ?

Oh, absolutely.

And then the judge says:

"Q The point is this. You told Sergeant
Macki e on March the 22nd according to
this statement."”

| think the judge has got the date wrong, | think

t hat should be May 24th.
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"Q Now are you saying you did tell Sergeant

Macki e or you didn't tell him?

| don't know if |
Q Did you see Dave
Did you see Dave
A | don't remenber
a bl ank. Nobody
wants to believe
And the judge:
"Q You renmenber the
you?
A Yes, | do."
And t hen:

"THE COURT: Go ahead

did.

have ahold of the girl?
have ahold of the girl?
anyt hi ng. My mnd is
under st ands. Nobody

nme.

ot her things, don't

And then you carry on questions along the same

lines and you say:

"Q "Alright, Mss John, if you will try and

just follow along with this and we'l

get through it -
Lordshi p now t hat

whet her you told

you have told His
you don't remember

Sergeant Macki e that

| ast group of statenents?

A Yes.

Q Do you remember whet her that's what

happened or not?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

Page 16757

A | don't remenber anything."
So again it |looks like again on the first
incrimnating statement about grabbing the purse,
now | appreciate Chief Justice Bence asks sone
guestions in the mddle, but it appears that your
line of questioning is sinmply to say do you
remenber whet her that happened or not?
| think it followed that same pattern.
But then you move on to the next statement and it

doesn't appear that, apart from asking her menory

of it, it doesn't |ook as though you chall enged
it?
Do you wish to -- is that the question 20 there,

M . Hodson?

Yes. This is the question before. Let's go

t hrough the next question and maybe 1'Ill ask after

t hat . | think this is probably a nore

incrimnating statement.

"Q Did you tell Sergeant Mackie this:

"Dave reached into one of his pockets
and pul |l ed out the knife. | don't know
whi ch pocket he got the knife from  The
knife was in his right hand."
Did you tell Mackie that?"

Let me just pause there. You woul d agree, sir,
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that the jury hearing this, regardl ess of what
direction a judge may give, that this m ght have
sonme effect on the jury favourable to the Crown;
is that fair?
Yes, | woul d.
And so to have before them that Nichol John had
previously said that she saw Dave get a knife
whil e he grabbed this girl, that would be
favourable to the Crown's position?
| would say so.
And then, when you ask her that, you say:
"1 don't remenber."
And then you say:
"Alright; and did that happen in fact
whet her or not you told Mackie?"
So in other words she says "I don't remember
telling Mackie that", you say, "okay, but did
t his happen", and she answers "I don't know".
And then you move on to the next incrimnating
statement ?
"Did you tell Mackie this:
"l don't know if Dave had
ahold of this girl or not at this tine,
all |1 recall is seeing him stabbing her

with the knife."
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And |l et me just pause there. And you will agree
with me, M. Caldwell, that that is very

prejudicial evidence against the accused
regardl ess of what direction a judge m ght give
to the jury about that?
Yes, it is, in the same sense as the |ast one,
only in this sense nore so, | would suggest.
And, at the time, you believed this to be
truthful ?
| did indeed.
And, again, you say:
"Did you tell Mackie that?
| don't remenber.
Q And whet her or not you remenber telling
him did that happen? Did you see that?
A | don't know.
THE COURT:
Q You don't know whether it did or it
didn't?
A No, | don't."
And then you go on:
"Q Now, Mss John, | put it to you that
that is something you absolutely would
never forget if you saw that happen?

A As far as |'m concerned | don't know
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what happened. | don't even know if |
was on that trip or not."
So if I can pause there. It | ooks here that you
are challenging her a bit, saying "lookit, if you

wi t nessed one of your friends stabbing a girl or

killing a girl, that's sonmething you would never
forget". So you are challenging her credibility
when she says "I don't remenber saying it"; is

that fair?

That's -- that's correct.

And then Chief Justice Bence says:
"Well, you've already given evidence
t hat you were on the trip ...",

| et me just back up. She says here:
"l don't even know if | was on that trip
or not."

And, again, it's hard to tell fromthe

transcript; was that said sarcastically, do you

know M. Caldwell, or --

No, | think that meant "I, at this point | don't
know whether | in effect ever came to Saskatoon,
was here, any of this stuff happened". | don't

think it referred to "trip" in the drug inducenment
sense at all.

Oh, I"'msorry, no no, I'mjust -- let nme rephrase
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t hat .
Okay.
She had given evidence about being in Saskatoon
already, | mean, that morning?
Yeah.
And then she says here:
"As far as |'m concerned | don't know
what happened. | don't even know if |
was on that trip or not."
And let's assume | thought "trip" meant the trip
to Saskatoon?
Well, | assume the same. At this point | think
she is saying "I don't even know whether | came to
Saskat oon", you could read that into she doesn't
know whet her she is on that trip or not.
Are you able to help us as to whether or not that
was said sarcastically by her or whether she was
really doubting whether she was in Saskatoon?
No, |I think it was she was retreating fromthings
that -- what little she did agree to knowing to
this sort of final fall-back position. You see
what the Court says, M. Hodson, in the next |ine?
Yeah, I'll maybe read that --
Okay.

-- and then | will come back.
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Okay.
The Court then says:
"Well, you've already given evidence
t hat you were on the trip - very
extensively yesterday. Have you
forgotten since yesterday that you told
us you were on the trip?
A I|f you just stop and think how nmuch
this bothered me - |I'm beginning to
wonder if | even did it or not."
Am | correct that she's referring to the murder?
No, | can't think that that could be interpreted,
"if | even did it or not" would not be a
suggestion that she may have commtted the nurder.
"' m not just sure what she was trying to convey
there, but only shrinking menory, it seenms to ne.
And | take it, as far as her credibility then,
this -- that was your objective, to challenge her
credibility when she said that?
Well, yeah, it would be at that -- and as you've
poi nted out, or | agree, nore so in these | ast
three or four questions.
Al'l right. And if we can go bottom of the page, |
don't think I need to go through these, you

continue to ask some other parts of the statements

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

Page 16763
that are simlar. She says "I don't" -- go to the
next page -- "I don't know", and again asked
whet her she told Mackie, she says "I don't know",

and then she tal ks about running down the street,
she says "I don't remenmber saying that, | don't
know if it happened"”. Then again scroll down, you
put to her the part of her statement about the
purse in the garbage can and "did you" -- you
asked her:

"Did you tell Mackie those things?

| don't remenber.

Q And whet her you remenber telling himor

not, did you see those things happening

or not?
A | don't know."
And then at the bottom 1'Il read through this,

you say:

"Alright; did you tell Mackie:

"The next | remember sitting
in the car. | don't remenber Ron being
in the car or com ng back. | remenber

Dave com ng back and getting into the
front seat of the car. | remenber
movi ng over towards the driver's side

because | didn't want.." to be near
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him™"
Did you tell Mackie those things?
A Yes | did.
Q And did those things happen?
A Yes. "
So this is the first, you've gone through a
number of parts of the statement where she does
not remenber, now this one she does remember
telling Mackie. And then the Court says:
"You remember that?
A Yes, | remember that. Oh God!"
And, again, are you able to tell us whether --
what that reference to -- do you recall her being
upset throughout this whole --
Yeah, |I'm sure she was, and | think that was just
a, you know, a release of tension via that
| anguage, if you wll.
And then down to the bottom of the page, again you
put the part of the statement about the conpact,
the cosmetic case being thrown out. And then the
next page, at the top, you ask:
"Did you tell Mackie those things?
A Yes | did.
Q And do you renmenber telling Sergeant

Macki e those things?
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Yes.

And are those things true?

A Yes.
THE COURT:
Q How is it you can renmenber that?
A | don't know. If | had a solution for
it --
THE COURT: Alright - go ahead.
MR. CALDWELL: My Lord, 1'd like to deal

with one thing out of page 1 of the

statement."

The Court, go ahead, you can cross-exam ne on it.

And then over to the next page, and | think t
IS you summari zi ng:
"So that your position today is, as
understand you, that you don't know
whet her you saw Dave in the alley w
the same girl that he had spoken to
shortly before for directions?
No | don't.
Q Al right; and you don't know whet her
saw him grab her purse ..?"
And then the Court says:
"Excuse nme a mnute, just a mnute -

(to the witness) |It's very easy for
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to stop crying because you've done it
several times when you were asked a
guestion with which you would agree - so
woul d you please stop crying."”
And it | ooks as though this is in the m ddle of
your questioning, M. Caldwell. Do you recal
this event specifically, or I think you said
generally you were aware that she was upset?
Well yeah, |I'm sure it happened, M . Hodson,
because it's -- it's narrated there by the judge.
If I can call up 039133, please. This is a
newspaper article from January 22nd, 1970, | think
it's a StarPhoenix report, and the report of the
events in Court, | think it's the same day of the
transcript, and it says:

"When the Crown prosecutor
pressed for an answer again on whet her
the witness saw Dave reach into his
pocket and pull out a knife, Mss John
again started to sob loudly."

And, again, are you able to tell us whether

that's accurate of not?

| can't say, sir. | wouldn't challenge it though.
And then at the top of the next columm. And t hen:

"At this point, M. Justice Bence
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ordered her to stop crying. He sai d,
"You have shown that you are able to
stop crying, so stop crying now. "

She stopped.™
Agai n, you are not able to tell us whether that's
accurate or not?
No, |'m not.
Okay. Again, go back to the transcript, please.
Page 003165. And, again, | just read you the part
at the top where the judge asked you to stop
crying, and then down at the bottom here you've
finished with your questions, and then -- then go
to page 003167. And, again, it |looks as though
you had contenpl ated calling Sergeant Mackie to
gi ve evidence about the circunmstances of Nichol
John giving this statement to hin?
Was - -
And - -
Was - -
Let me --
' msorry, no, go ahead?
No, you go ahead.
Was this previous to what we've just been | ooking
at ?

No.
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A Oh, okay.
Q Maybe 1'Il just go through it with you.
A Ckay.
Q

So you are done your cross-exam nation, the judge
asks you "are you finished", and actually just go
back to the previous page. So right at the top
you say you have ended up your
exam nation-in-chief, finished the questioning,
"finished questioning the witness conpletely",
"that's right", and then the Court asks "when you
returned to the car", this is Nichol John, some
gquesti ons about crying, hysterical, and go down to
the bottom  And then the judge is going to say:
"Members of the jury, | intend to give
you these instructions at the concl usion
of the addresses of counsel ..",
and you say:
".. My Lord, | don't know if this is an
appropriate time but there is one nore
item under that Section 9 that | want to
raise with Your Lordship."
"And that is, having made the ruling, W
Lord, to ask Your Lordship to prove that
the witness made at another time a

statement inconsistent with her present
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testimony; and what | propose of course
is calling Sergeant Mackie to deal with
parts of that docunment which is P.31 for
identification. That's what | would ask
Your Lordship and of course will abide
by your ruling."
And he says:
"No."
So | take it from that you either thought of or
asked to call Mackie, who took the statement, to
prove the giving of the statenment; is that --
That's right. And fromthe "no" | would infer,
M . Hodson, the judge felt that was already
proven.
Right. And | think that's correct, --
Okay.
-- and that was ny question, --
Okay.
-- that -- and again, if we take a step back under
the 9(2) process, you knew that one part of the
process was you had to prove the giving of the
statement ?
That's right.
And the circunstances?

That's right, sir.
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And we'll see, when we touch on the Court of

Appeal ruling a bit later, that when the Court of
Appeal set out the procedure they said that one
part of the inquiry which should be in the absence
of the jury was to inquire into the giving of the
statement s?

Uh- huh.

And that both sides have a chance to cross-exam ne
or exam ne the w tness; correct?

Yes.

And so is it fair to say that, here, you were
offering to call Sergeant Mackie to be exam ned by
you and M. Tallis about Nichol John's giving of
the statement to him?

Umm | would read it that | wanted to have him
identify the statement as being one nmade at
another time inconsistent with her present
testimony, he -- and the fact that the judge
rejected that | could only take as meaning that he
felt that it had already been proven, M. Hodson.
Correct.

Yeah.

But just back before, the purpose of you calling
him you were --

Yeah.
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-- going to call him about the circumstances under
whi ch Nichol John gave him the statement?

| assume so. |'d have to do --

Yeah.

-- that as part of proving that he had got it from
her .

And let nme ask this; and that would be on that

i ssue only about the giving of the statement?

Ch, I -- yes, it would be.

And that M. Tallis would have a right to
cross-exam ne him on that?

| would think so.

OCkay. We're done with that transcript.

"' m now going to nove on to the
charge to the jury, just touch on a couple of
parts of that, that's 006175. And | want to go
t hrough parts of this, M. Caldwell. | had, when
we were sitting two weeks ago, | went through with
you your opening address to the jury and the Crown
t heory --

Ri ght .

-- about where things may have happened and how
t hi ngs may have happened and what the Crown's
position was, and | just want your comment on a

coupl e of these points that Chief Justice Bence
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conments on. If you could go to 006190 -- and |

take it just for the record the judge is giving

the charge to the jury summari zi ng some of the

evidence and giving the jury some direction; is

that a fair --

That's my understanding.

And he says:
"The evidence of WIlson was and | think
it was also the evidence of John that it
was in the process of endeavoring to
make a U-turn. Now fromthat time on it
woul d appear from the evidence that the
accused, W | son and John were all in
t hat nei ghbour hood, around 20th and "O"
and "N" and the location of the church
and of the funeral chapel and of the
not el and of the service station. It
seens fromall the collective evidence
that their time was occupied in moving
around that area, principally for the
pur pose of endeavoring to |ocate the
Cadrai n househol d."

And | think that again, w thout getting into too

much detail about where around O and N, that that

was generally the Crown position?
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That's right.
And then, down at the bottom the judge talks
about, again going through the evidence, and he
says:

"The nmotel man ...",

and that is Rasmussen, the fellow at the

Trav-a-leer Motel who David M | gaard asks for a

map:
"The notel man said as | recollect it
t hat he opens up about seven o'clock and
this was shortly after - approxi mtely
seven ten that the car arrived at the
motel for the purpose of obtaining the
map and the directions.”

And so it looks, and I'lIl come to a reference

| ater, it | ooks as though 7:10 is the tinme that
the trial judge indicated was when the -- M.
M | gaard's vehicle got to the Trav-a-|eer?
That's what -- he evidently concluded that.

And would it be fair, | think this is obvious, b

ut

that, from and after M. Ml gaard's attendance at

the Trav-a-leer Motel, that he would effectively

have an alibi or an explanation that he could not

have -- if he were to have commtted the nurder

woul d have to have done it before he went to the
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Trav-a-leer Mtel; is that --

A That's -- my recall of the facts --

Q Ri ght .

A -- would be the same as that.

Q Because fromthe Trav-a-leer they went to the
Danchuks, and the Danchuks gave evi dence about the
time they got there, etcetera?

Yes, sir.

Q And W I son and John certainly said, either in
their statements or their evidence, to the extent
that they did say M. Ml gaard was involved in the
murder, that it was before the Trav-a-1|eer Mtel;
that's --

That would be ny menmory of it, sir.
Q If we can go to the next page and | want to touch

on the bus route, because nmuch has been made of
that in subsequent years, M. Caldwell. And the
j udge says:
"There is of course some specul ation as
to which route she took on her way in
all likelihood to catch a bus. I f you
| ook at the sketch P.1 you will see that
she had probably three alternative
rout es. | think M. Caldwell suggested

t wo. His theory was that she canme down
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Avenue "N'. The house in question,
whi ch was 130 Avenue "QO', is situated at

the corner of 21st Street and Avenue
"O'. She could have come down Avenue
"O'", she could have come down Avenue N
she could have skirted through this

al | eyway and out at the blind end, the
"T" end; it wouldn't have saved her any
time, it wouldn't have saved her any

di stance to go down the alley, as | see
it. According to the evidence she could
have picked up a bus on 20th at either
"O" or "N'. Now, if she was the girl
who was wal ki ng al ong the street when
the car with Wl son and the accused and
John stopped to make an inquiry - if she
was the girl and if you accept the
evidence of John and Wl son that it was
on a street, then you would conclude |
suggest that it was either Avenue "N' or
Avenue "O' that she was wal ki ng on. But
of course there is nothing conclusive to
denonstrate that in fact she Gail MIler
was the one who wal ki ng down the street.

The girl who was stopped had a coat on
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whi ch apparently was simlar to the one
worn by the deceased - a black coat. I
know not hi ng about women's cl ot hing of
course except occasionally have to pay
for it, but it was described by one of
the witnesses - | think it was John - as
something | think she called an A cape
or something to that effect, whatever it
was anyway you will recollect it and
certainly the lady in the jury will; and
| don't know whether this particular

coat was as described by John or not,
that is whether it was this particular A
cape or A line as she described it.
However, that's a matter that you wil
consider. As | said there is nothing at
all to show positively that the person
who was wal ki ng down the street was Gai
MIller. The only thing that you have is
the time that she likely left the house
and the time that they likely were
driving along the particular road "

just pause there, so it appears the

judge is saying first of all it may not have been

Gai

MIler who they stopped for directions; is
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that fair?

That, yeah, that's how I read it.

And the Crown theory was, | think, that it was
Gail MIler who they stopped and asked for

directions?

Absol utely.
And Chief Justice, | think, is saying here it
m ght not have been and it m ght still have been

Gail MIler who was nmurdered that morning?
That's how | read it now, sir.

In other words, that if the woman they asked for
directions was not Gail MIller, would the Crown
t heory still be, well, that David M Il gaard stil
killed her; do you follow?

Urmm, - -

Let me rephrase it.

Okay.

The Crown's theory that David M| gaard was
responsi ble for the death of Gail M Il er depends
upon establishing with the jury that it was Gai
MIler who they stopped for directions?

| would say so, sir.

And so that if it was someone else, for exanple
t hat they stopped someone el se and asked for

directions in the same vicinity where Gail Mller
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was killed, went up, got stuck, and then left the
car, I'mtrying to understand whether -- the
significance of it being Gail MIler that -- being
stopped for directions; do you foll ow?

| believe so. | think the judge here was, you
know, attempting to avoid telling the jury what to
decide in terms of facts, saying "these things are
open". Clearly, the Crown's theory was that
indeed it was Gail MIller and the only female, if
you will, involved in this episode was her. I
don't know, M. Hodson, if that --

l'"'mtrying to understand why that had to be the
case, M. Caldwell, --

Yeah.

-- and it my well have been -- for exanple, if it
had been another woman they asked for directions,
but Gail MIller came two m nutes after?

Well, that is feasible, that never occurred to ne
as a factual situation.

And again, |I'msorry, just back to my question.
Yeah.

And because the judge seens to be saying here is
that there is no -- | don't know what his words
are, but it's not positively proven that it was

her - -
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| see.

-- being asked for directions. And ny question
about the Crown theory, was it possible that maybe
it wasn't Gail MIller, but that it was still Gail
M Il er who David M | gaard grabbed?

Well, | suppose that would be possible, | -- |
guess there, viewed in that way, there was what --
arguably evidence of a second femal e wal ki ng
there, as | read this, M. Hodson.

And the judge also says that it nmay or may not
have been Gail MIller --

Okay.

-- and, secondly, it may or may not have been on N

or O?

Yeah, he made that clear further on, | think, in
the --

Well, the part that | read, --

Yeah.

-- he says -- if you want to just scroll up to the

top. After saying about:
"... if she was the girl and if you
accept the evidence of John and W I son
that it was on a street, then you would
conclude | suggest that it was either

Avenue "N' or Avenue "O' ..."
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Yeah.

"... that she was wal king on."
And so | take it that that was put to the jury
that it was one of those two streets?
Yeah. He is saying "you would conclude |
suggest", he's leaving it open to them, but
suggesting that's all the evidence would support
is --
And if in fact Gail MIIler was wal king down Avenue
O to catch the bus, and not Avenue N, again did
the Crown's theory depend upon that fact being
accepted by the jury?
| wouldn't think so, although the Crown's theory
was very enphatically that it was Avenue N.
And why was that?
Well, umm I'Il try to -- the WIlson car -- the
evidence | recall, sir, and I hope I"'mright, is
that it was going at one point south on Avenue N,
t hat they caught up to a girl wal king along the
street, the car stopped, the wi ndow rolled down
and David M | gaard was alleged to have asked her
about where Peace Hill was, she was alleged to
have said she didn't know and that remark was
made, wi ndow was rolled up. The car then went

further south on Avenue N to at or about 20th
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Street, attempted a U-turn, came back in effect
the same way they had been com ng, according to
John | believe got to the entrance of an alley, as
| recall there was sone evidence that the car got

stuck on what amounted to an inclined approach

into that alley. Those were the -- | don't know
if I"ve mssed anything but | felt that those were
all, you know, believable bits of evidence from

wher ever they canme from

M ght | also suggest Henry Diewold fromthe church
viewi ng the headlights --

That woul d - -

-- in the alley?

Yeah, that would have -- if -- Henry | ooking east,
yeah, thank you, from fromhis Avenue O | ocation,
the headlights in the alley could very well have
been that car.

So if | can paraphrase, and please correct ne if
' mwrong, the known facts, if | can call it that,
at the tinme, being as you've outlined --

Uh- huh.

-- fit better with Gail MIler walking down Avenue
N t han Avenue O?

Yeah, that's correct sir, and | or you may have

m ssed one or two but that was the basic outline.
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And so that, first of all, that David M| gaard was
on the passenger's side when they pulled over to
the curb?

That's right.

And, if she was on Avenue O, | suppose that's
possi ble; right?

Oh yeah, that wouldn't change anything, because
she'd still be on the right-hand side of the car
presumabl y.

Secondly, when they pull up to the intersection
and do a U-turn and then get stuck, now Ron W I son
put them stuck near the intersection, Nichol John
said it was an inclined alley behind the funeral
home?

Uh- huh.

And if it was on Avenue N that Gail MIler was
wal ki ng, then that would fit with at | east Nichol
John's version, being by the funeral home in the
alley?

| would think so.

And if that was on Avenue O that they pulled
around and got stuck --

There was - -

-- that mght not fit as good with Nichol John

saying they were behind a funeral hone?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 83 - Monday, October 24th, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16783

Well yeah, it could not be O and the funeral home
the way | recall it, because it was at N

And certainly if they were on Avenue O where they,
where Gail M Il er was wal king down Avenue O and

t hey stopped her at that point, that in order for
themto get into the north-south alley behind the
funeral home -- or sorry -- the east-west alley
behind the funeral home, --

Al l ey, yeah.

-- that that would fit with M. Diewold seeing the
lights, the headlights?

Well, | wouldn't think so, and they would have to

either go out onto 20th, west on 20th, north on N,

and one nore turn to put them facing -- pardon ne,
west on -- | got nmy directions wrong. They end up
facing west in the alley, as | recall it, just off

of Avenue N --

Ri ght .

-- which is the Diewold view ng.

Ri ght . If -- and let me just try and test it this
way, M. Cal dwell . l'"mtrying to understand

whet her the Crown's case that M. Ml gaard had
commtted the murder rested on Gail Ml er being
-- going down Avenue N. And let nme ask it this

way . If the evidence had been uncontroverted that
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she was wal ki ng down Avenue O that norning would

the Crown still have put forward the position that

M. Mlgaard had commtted the murder?

| would think so. | don't think -- | think all of

t he evidence that we had, we've just gone over
most of it that pointed at N, but if there was
credi bl e evidence that she was on O it wouldn't
have meant the thing couldn't have happened --
Yeah.

-- | wouldn't think.

Right. And the Chief Justice Bence is saying to
the jury "it could be N, it could be O that's
your decision"; correct?

That's correct, yeah.

Ri ght. And, again, we don't know what the jury -
we know the jury's result but we don't know what
the jury concluded, do we, as to whether or not -

Absol utely not. And he was follow ng the, |

t hi nk, conventional wi sdom of rem nding them often

that it was up to them to decide these facts whic
m ght be (a), (b), (c), or what have you. That's
how | read his -- that's what | would have
expected any trial judge to do.

And so again, just so that we're clear, the

Crown's theory was that Avenue N, | think you sai
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you were in -- fairly enphatic on that --

Yeah.

-- because the facts that you recited fit it, but
if she was wal king down Avenue O, that didn't
change the Crown position that M. Ml gaard had
commtted the nmurder; is that fair?

It wouldn't in view of nmy understandi ng of the
facts at that time, sir.

You m ght have to explain a few more things as far
as the evidence; is that fair?

Yeah, that -- there'd be a question of how the car
got from Avenue O and the T alley, if you wll,
around to the funeral home. | think | got ny
directions wong and it would have to go slightly
south, a block what | would call east, turn again
to go north to get it behind the funeral home, and
one nore time to go west, but --

Well why don't we just maybe call up the map. We
have the map B, maybe we can just --

Okay.

We can just turn that around, please. If we could
just enlarge that area. Let me just go through,
if I may, | think the Crown theory was that the
vehicle was travelling south on Avenue N, Gai

M Il er was approached where |'ve got the X on the
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west side of the street, and then the car did a
U-turn there.

Ri ght .

And then, according to Ron W1l son, got stuck where

|'ve put the X, and then according to Nichol John
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where |'ve put the Y -- that's not a very good
Y -- an O, --
Yeah.

-- so in that vicinity; is that correct?

That's approxi mately correct. | don't -- | didn't

assign any street number to where she was wal ki ng,

as you will appreciate.

And then --

And then the U-turn, sir, would be the opposite to
what you showed of it.

And if | could say that M. Diewold was | ooking
this way, --

That's right.

-- so if there was a vehicle pointing this way, or

poi nting west, that would fit his viewi ng the
headl i ghts?

Absol utely, in ny view.

And, in order to get the WIson vehicle in the
east-west alley facing west, Avenue N was the

| ogical way to do that; is that correct?
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Well, that's right, you wouldn't expect himto
back up, as it were, from Oto the T alley.

Right. And if in fact Gail MIller was travelling
south on Avenue O, and that's where they asked her
for directions, she'd have to be on this side of
the street, the west side; wouldn't she?

That woul d be something I meant to nmention is that
| would still expect her to be on that side of the
street.

Because the bus stop's on the west side?

Yes.

And so that would fit pulling over to the west
side of the curb to ask for directions?

Yes.

And then, | guess according to M. W/ son, doing a
U-turn and getting stuck, unless it's a big
U-turn, wouldn't really fit; would it?

Well | didn't think so, M. Hodson, because the
known facts are | believe that the car ended up
behi nd the funeral home, or right at the T all ey,
faci ng west.

And then again | think Nichol John had the vehicle
in the --

In the entrance.

The east side of the entrance behind the funeral
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home?

Yeah.

So | take it if Gail MIller was travelling down
Avenue O, there would have to be sonme -- maybe not
an explanation, but the Crown position would be

t hat somehow the vehicle ended up over here where

W1l son and John said it did?

That's correct. One of the investigations that
t ook place, the investigators sounded nme out, if
you will, on why | didn't think that was feasible,

t hat expl anation, somewhere al ong the way.
This was post conviction?
"' msure it was.

Many years | ater?

Yeah.

We'll touch on that a bit l|ater.

Yeah.

Ckay. Is there anything else on the map there,
M. Caldwell, that assists you, or are we done
with it?

| think that's all from my point of view

If we can go back to the charge to the jury, and
next page, please, I'll just go through parts of
this, Chief Justice Bence says:

"What are the pieces of evidence which
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tend to incul pate the accused, tend t
show that the accused m ght have been
the one who caused the death? First
all, there is evidence which you wil
consider to show that he was in that

| ocality at or about the time the nur
was probably commtted; and although
body was not discovered until about

ei ght twenty-five by the Marcoux girl
the fact that the deceased was found
the alley so close to home, the fact
that there is evidence which indicate
the time that she likely left there,
then you m ght conclude that the deat
t ook place shortly after she left the

house. That's entirely for you to

o

of

der

t he

in

d

h

deci de, however. | will deal in a few

m nutes with the suggestion or possib
suggestion that she m ght have been
taken there after she was killed."
scroll down:

"There is the evidence that he was in

| e

the vicinity. WIson of course was also

in the vicinity; so was John. There

t he evidence which you may consi der,
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whi ch you may accept or reject w
respect to the blood stain on the
trousers of the accused and the r
hi s pants. Both W I son and Cadra
testified that there was bl ood.

| believe confined it to the pant
said that there was no bl ood on t
shirt or sweater. Cadrain on the
hand said there was bl ood on the

and on the pants. Cadrain said t
there was a rip in the pants when

changed his pants; WIson didn't

th

ip in
in
W | son
s; he
he

ot her
shirt
hat

he

know

whet her he saw the rip at the time the

pants were changed or whet her he
rip when the accused was in Regin
to embarking on this trip. John
recollect it said that she saw no
on the clothing."
That is a summary of the blood evidence.
down to the bottom | want to touch on, an
went through this evidence in detail with
W | son about how many bl ocks he went when
M. MIlgaard left the vehicle, and here's
t he judge says:

"And then he said that he wal ked
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more than five blocks, he was certain

t hat he wal ked four blocks, that he was
gone somewhere in the neighbourhood of
fifteen mnutes and that it was five or
six mnutes after he returned that the
accused returned to the car. But you
will recollect the questions that were
put to himin cross-exam nati on when he

admtted that he had said at the
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prelimnary inquiry that it was o

and a half blocks and he cut down

nly two

t he

entire time | think it was to sonme five

m nut es or so. He said that that

wrong, that he had said those thi

was

ngs but

t hat now he had given nmore time to think

it out - | think he used the words

depth" he was certain that he had
four blocks and that he was nore
that the time was |onger than he
indi cated before. And he said th
accused returned to the car and t
accused said "I fixed her - or so
to that effect."

And | take it the judge would have gone th

M. WIlson's various |engths that he went
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wal ked that morning?

That's my recollection, sir.

If we can go to the next page -- actually, sorry,

just to the bottom of that page, | won't read it,

but go to the top of that paragraph, scroll up,

pl ease, he then goes on to tal k about the evidence

of Nichol John and then if we can go to the next

page, the top, he says -- and this is right after

a summary of Nichol John's evidence:
"l want to deal at this tinme
specifically with the evidence of this
girl Nichol John. You heard her in the
wi t ness box. You nust have got sonme
i mpression of the type of character she
is, the kind of a person who would go on
this particular kind of a trip in the
first place, the kind of a girl who
woul d admttedly do the things that she
did in and around Regina, the fact that
she was a user of drugs - those are the
kind of things | referred to before
which you will take into consideration
in assessing a person's evidence. \What
kind of a person are they? Are they

likely to be telling the truth? Are

Meyer CompuCourt Reporting
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they likely to be lying? But | want to
deal with it specifically and for the
purpose of trying to avoid making any
errors | have had a |arge portion of her
evi dence typed out by the court
reporter, because as you will recollect
| gave perm ssion to M. Caldwell to
cross-exam ne her on a statenment that
she allegedly gave to the police and |
told you at the conclusion of that

evi dence that anything that she did not
adopt at the time she gave the evidence
in the witness box in that statenment was
not evi dence agai nst the accused. Even
t hough she m ght be asked a statenent -
did you say this, did you say that, did
you say sonething else - unless she in
the witness box adopted that, admitted
she said it and admtted it was true, it
cannot be considered as evidence agai nst

the accused and | repeat that to you

now, so that there will be nore no
guestion at all in your m nds about it."
woul d be the warning, | guess if | can

t hat, about the use of her statements?
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That's correct, sir.
And then if we can go just to the bottom of the
page, and just for the record, | won't go through
all this, but then the judge goes through those
parts of the statenment where she admtted she had
told Mackie those parts and that they were true.
Al'l right.
And then if we can go to page 006202, down at the
bottom so again he finished reading |I think,
straight fromthe transcript, her evidence about
what she adopted, and then he says:
"l repeat again that those things which
she did not admt nmust be conpletely
di sregarded; and also with respect to
t hose things that she did admt as being
true that they are only the evidence of
this girl and they may be true or they
may not be true; it's entirely up to you
to determ ne whether she was telling the
truth when she admtted that she had
said those things and that they were
true.”
And just pause there. VWhen the judge says that
the part she didn't adopt should be conpletely

di sregarded by the jury, let's assume that for
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the monent, M. Caldwell, your position before
the jury was when Nichol John says | don't reca

what happened that norning at critical parts and

you are saying to the jury don't believe her when

she says that, you didn't put anything -- you
didn't directly put anything forward to her, to
the jury as to what it is she did?

| think that's correct.

And so the judge says two things, one -- or |et
just back up. Number 1, your position is don't
bel i eve her when she says she can't recal
anything that morning?

That would be ny position, sir, yes.

Yes. Don't believe her, she's lying, she's not
telling you everything?

Ri ght .

And the judge is saying that part of the sworn
statement that's not evidence where she said
certain things and didn't adopt them conmpletely
di sregard them, jury?

Yeah, that's -- that's a pretty sweeping
characterization of them | would think, but I
don't know whet her he should have done it any
different way, sir.

No, and | appreciate -- and | guess what |'m
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trying to understand, sort of what inmpression it

m ght have had on the jury, and | guess the
trouble I'"m having, M. Caldwell, in that if the
jury is there saying, okay, | can't -- let's say
the jury says | accept the Crown's position, |
don't believe Nichol John, | think she's being
untrut hful based on her demeanour and everything
else, | think she's |lying when she says she
doesn't remember, what is it, what's left open for
the jury to think happened?

Well, | wouldn't -- even if a juror took that
position, it doesn't mean they have to disbelieve
all her evidence. Like, I think a good bit of her
evidence wasn't very, you know, controversial or
chal l enged, the things that -- | don't think they
woul d have to take the position | disbelieve
everything and nost witnesses are, I'mtold juries
may believe part, all or none of what they say.
Does that -- I'mnot sure if I'mon the same --
Well, I"mjust -- I'"'mtrying to -- and | think you
had told us last sittings that certainly in
putting the information in her statement, the My
24th statement, you believed that to be truthful
evi dence?

Absol utely.
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And that was in the mnds of the jury and | think
you said that you wanted that in the m nds of the
jury?

Yeah, that's what | understood to be the truthful
si tuation.

And yet here Chief Justice Bence is saying to the
jury she didn't adopt it, conpletely disregard it?
Well, | don't know, what would you like me to say
about that?

Well, I"mjust -- I'mtrying to understand what it
was that -- your position, and | think your
position to the jury, or your position at the time
of putting the evidence forward was that she was
not being truthful when she said she couldn't
recal | ?

That's right.

So therefore let's assume you are correct and the
jury believes you, then she can recall; right,
that's the opposite of --

| would think so.

So that she can recall, and the only piece of
evidence before the jury or the court about

anot her recollection would be the May 24th

statenment ?

That's right.
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And |'m not suggesting anything inappropriate at

all, M. Caldwell, I"mjust trying to understand
the -- what's left for the jury is to say don't
believe her when she says | don't recall. If the

only other recollection that's alive that they've
heard is the recollection in the sworn statenment,

whi ch the judge then says conmpletely disregard it,

and | guess ny question maybe is this, if I'ma
juror and conme back and say, okay, | accept your
position, Crown, | don't believe her when she says

| don't recall anything, what is it you would |ike

me to believe her evidence to be?

But the -- that factual scenario never happens.
In other words, a jury very seldomw ||l cone back
and say -- perhaps they ask for some more advice

in this case, but please sort that out for us.
That's sonmething they would have to struggle with
t hemsel ves | woul d think.

But as far as a juror is concerned, if they accept
the Crown's position that Nichol John is not

credi ble when she says | don't recall, then she
must -- the flip side is, well then, okay, she
must recall sonmething; right?

| would assunme so.

And the only other version of events that was put
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forward about being another recollection would be
that of the statement, the May 24th statenment?
Now, is that the original --
No, that's the incrim nating statenment.
Okay. That's right, but she -- that's the one she
was not adopting in this exercise --
Ri ght .
-- if I"mnot m staken. That's the one that I
felt was truthful and we went through the 9(2)
exercise about it; is that not right, sir?
Yeah, no, | appreciate that, M. Caldwell .
COWM SSI ONER Mac CALLUM: M . Hodson, |
wonder if we can, it has been a rather |ong
afternoon and | think the witness is not really
following the substance of your question.
Per haps we could adjourn now and go at it again
in the norning.
MR. HODSON: That would be fine.
Thanks, M. Hodson. "1l try and inprove.
MR. HODSON: "1l try on ny side first,
how s t hat.

(Adj ourned at 4:18 p.m)
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