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1 Transcri pt of Proceedi ngs
2 (Reconvened at 9:00 a.m)
3 COWM SSI ONER MacCALLUM Mor ni ng.
4 ALL COUNSEL: Mor ni ng.
09:05 5 MR. ELSON: M. Comm ssioner, |'m not
6 scheduled to go first, M. Fox is, but there is a
7 matter | would wish to raise.
8 As a result of the CBC National
9 News | ast evening, | had spoken earlier with
09:05 10 M. Hodson when a question had been asked of ne
11 by a menber of the local media with respect to
12 the propriety of broadcasting or publishing any
13 interviews of any of the parties with respect to
14 a witness' testinmony while that wi tness was still
09:05 15 on the stand, it was ny understanding from
16 M. Hodson -- and | stand to be corrected -- that
17 at the very least there was to be no publication
18 and no broadcast of an interview of one of the
19 parties, and preferably no interview given at all
09:06 20 with respect to a witness' testimny, while that
21 wi t ness was on the stand and before that w tness’
22 testimony had concl uded.
23 | notice that neither
24 M. Lockyer nor Ms. Ml gaard are here this
09:06 25 mor ni ng, but there was an interview, and it
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1 appeared to me fromthe interview | saw on CBC
2 Nati onal News | ast evening that it was an
3 interview of Mrs. Ml gaard while former Chief
4 Penkal a was on the stand.
09:06 5 "' m not asking for a specific
6 remedy in this respect, in fairness to
7 Ms. Mlgaard it was a very brief interview, she
8 made a coment with respect to a reaction that
9 she had on one particular part of the testinony.
09:06 10 Having said that, it may be
11 appropriate to remnd all parties of the
12 propriety of consenting to media interviews with
13 respect of a witness' testimny before that
14 wi t ness' evidence is concluded.
09:07 15 And, again, |'m probably rising
16 at the wrong time because, in fairness, neither
17 M. Lockyer nor Ms. Ml gaard are here, but it is
18 nonet hel ess a point that perhaps not only the
19 parties should be rem nded of, but also the
09:07 20 menmbers of the media rem nded of.
21 COMM SSI ONER Mac CALLUM M. Hodson?
22 MR. HODSON: Yes. | believe that the
23 ruling made earlier, M. Comm ssioner, was a
24 direction to the parties and counsel not to
09:07 25 di scuss the evidence of any witness until that
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1 wi t ness' evidence was concl uded. | believe that
2 was the ruling made. As opposed to a direction
3 to the media, | believe it was to the parties and
4 counsel, is nmy recollection.
09:07 5 MR. WOLCH: M. Comm ssioner, | apologize,
6 | didn't see the news itemat all and | don't
7 know what was stated on it so it's a bit
8 difficult to respond for Ms. M| gaard.
9 | don't recall if the ban or
09:07 10 suggestion, or whatever it m ght be, but
11 obvi ously something to be foll owed, applies to
12 counsel or applies to individuals, or whether it
13 can apply to individuals in ternms of their
14 reaction to evidence. But certainly counsel,
09:08 15 obviously, must followit. | don't know if it
16 can be applied to people beyond counsel.
17 In any event, there also is a
18 fine line between comenting on the evidence and
19 maki ng comments on the broader sense, and not
09:08 20 havi ng seen what Ms. Ml gaard said | don't know,
21 and I'm not even sure if My Friend is saying
22 M. Lockyer said anything or not, |I don't know.
23 | do know that | was approached
24 yesterday to coment on the evidence and |
09:08 25 declined because of your ruling. The, some media
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1 were particularly interested in our reaction to
2 t he apol ogy, etcetera, and | indicated 'I can't
3 comment until this is over', and that's the way
4 it stood. But perhaps there should be sone
02:09 5 clarification if, M. Comm ssioner, you feel you
6 have the jurisdiction to apply that to
7 i ndi viduals as opposed to just counsel. And,
8 keeping that in mnd, | really don't know if
9 there was a comment on the evidence or not, |
09:09 10 don't know. My Friend does not specifically say
11 other than to say it was a brief coment about
12 her reaction and her feelings, and | don't know
13 if she can be precluded from sayi ng what her
14 feelings are on an issue, so | know |I'm not being
09:09 15 overly helpful, | just don't know.
16 COMM SSI ONER Mac CALLUM Okay. Thanks.
17 Somebody has handed me up a piece of paper; what
18 is this, M. Hodson?
19 MR. HODSON: Yes, we can actually call up
09:09 20 the ruling on the screen, it's page 1264, volune
21 9 fromthe January 26th transcript, it will just
22 be a second for that to | oad.
23 COWM SSI ONER MacCALLUM Okay. MVhat's this
24 that | have been handed here? Can that be seen
09:11 25 by everybody? Okay. And when was this; does
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anybody know?
MR. HODSON: This was J
COWM SSI ONER MacCALLUM
anot her time, M. Hodson, ny

asked the public at |arge, pa

anuary the 26th.
Okay. And at
menory is that |

rticularly the

medi a, to be cautious about jumping to

concl usions on the basis of a

witness that we're

hearing at any particular time because that

woul dn't be the entire story --

MR. HODSON: And | --
COMM SSI ONER Mac CALLUM

exercise some restraint. But

-- and they should

| don't think |I'm

in any position to order them not to report this

or report that, they can -- t
inquiry.
MR. HODSON: That's rig

the interview that M. Elson

Ms. M| gaard was giving her

his is a public

ht . And | think,
is referring to

reaction, | believe,

to M. Penkala's evidence regarding the

apol ogy - -
COWM SSI ONER Mac CALLUM
MR. HODSON: -- and it

i ntervi ew.

Yes.

was a very brief

And |'m wondering, |'m not sure

what the wi shes of the parties are, but maybe we
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1 could just remnd and reinforce to all parties
2 and to counsel the directive that no party or
3 counsel should be commenting on evidence of a
4 wi tness until the evidence is concluded.
09:12 5 Certainly, when a witness is done, | don't think
6 there's any restrictions; is that -- | think --
7 COW SSI ONER MacCALLUM  Well | suppose, on
8 t he basis of what you can see before you, there
9 is no restrictions at this monent, it's sinmply an
09:13 10 expression of my wi sh based upon certain
11 practicalities. |f counsel respect it | would be
12 very happy, and if their clients refrain from
13 tal king to anybody, particularly the media, about
14 the evidence of a witness while it's ongoing, |
09:13 15 woul d be even happier. But, if they choose not
16 to, | suppose they run the risk of inmpeding the
17 effectiveness of the Inquiry.
18 Mor ni ng, M. Fox.
19 JOSEPH PENKALA, continued:
20 BY MR. FOX:
21 Q Thank you. Thank you, a glass of water, if | get
22 too many of them up here I'Il spill one for sure.
23 M. Penkala, my name is Aaron
24 Fox, I'm the | awyer for Eddie Karst in these
09:14 25 proceedi ngs. ' m going to cover sonme ground with
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1 you, and particularly involving the investigation
2 in 1969, and what took place in 1970 and '71.
3 First of all just a couple of
4 general questions. ' massum ng as a former
0914 5 police officer, and you were a police officer with
6 many years of experience, so |ooking back on your
7 own career, and obviously watching very closely
8 the work that others did because in your various
9 supervi sory capacities, including eventually
09:14 10 chief, fair to say that sometimes m stakes are
11 made?
12 A Yes.
13 Q And fair to say that sonmetimes things are
14 overl ooked or we don't get things exactly right?
09:15 15 A Yes.
16 Q And | can tell you -- and no disrespect nmeant, M.
17 Comm ssioner -- judges tell me all the time that |
18 didn't get things right, and occasionally when |
19 get themto agree with me usually the Court of
09:15 20 Appeal tells us that we're both wrong, but that
21 happens, and |I'm assum ng that just goes with the
22 job; fair to say?
23 A Yes, the job, and the conplexity of the job.
24 Q Ri ght. The suggestion, though, that was put to
09:15 25 you by M. Lockyer over the |ast couple of days
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sort of went quite a bit beyond suggesting to you
t hat you just made a m stake or overl ooked
something or didn't interpret something correctly.
As | read his comments or |listened to his

comments -- and | think they were pretty direct --
he suggested an outright coverup by the members of
t he Saskatoon Police Service and he suggested,
basically, that you knew David M| gaard was

i nnocent and framed him he suggested that you
knew Larry Fisher was guilty, you |let him go; and
you did that knowi ng that an innocent man was
going to sit in jail and that a guilty man went
out there and commtted a nunmber of nmobre serious
of fences which he wouldn't have otherw se

comm tted. That was what was put to you. Now |
understand you don't have counsel here, M.
Penkal a?

| do not.

And you agree you and | have never spoken about
this matter before?

That's correct.

| just want to ask you, |I'm just going to give you
an opportunity, can you just tell me how you
respond or react to the statenment that was put to

you that you, as a member of the Saskatoon Police
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1 Service, intentionally hid the fact that David
2 M | gaard was innocent and hid the fact that Larry
3 Fi sher was guilty; can you tell nme how you respond
4 or how you feel about that?
09:16 5 A | think | made that response before, but | can
6 tell you right now that there was not a crumb of
7 truth in that, in that suggestion by M. Lockyer.
8 | was -- |I'm offended to have that suggestion
9 brought forward, and ny experience with officers
09:17 10 that | worked with, | really never knew a police
11 of ficer that would stoop to that type of a
12 process.
13 Q | ' m going to ask you specifically about Eddie
14 Karst, who was a detective in 1969 and 1970 and
09:17 15 into '71; were you aware of, then or now, of any
16 conduct on the part of then-former Detective Karst
17 whi ch suggested to you that he was hiding or
18 covering up either David Ml gaard's | ack of
19 i nvol vement in the death of Gail MIller or Larry
09:17 20 Fisher's involvenment in it?
21 A No.
22 Q And knowi ng Detective Karst, having worked with
23 hi m and supervised him can you tell me what, and
24 this is just an opinion of yours, but in your
09:15 25 opi nion what is the |ikelihood that he m ght be
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1 involved in something |ike that?
2 A |*ve known M. Karst for probably 50 years and
3 | ve never experienced anything in the category
4 that's being suggested.
0916 5 Q Now |I'm going to talk about this, the case
6 specifically now. M. Lockyer reviewed with you
7 and argued that you should have concluded that M.
8 Fi sher murdered Gail MIler, that should have been
9 t he conclusion you cane to, and as | listened to
09:16 10 your evidence, | noted a couple of occasions when
11 you tried to bring up the subject or the point
12 that you still had this evidence against David
13 M | gaard that you had to consider and deal with.
14 | want to go through that evidence with you a bit
09:16 15 or at | east what your know edge was as to why
16 David M| gaard was a suspect, notwithstanding al
17 we know about Larry Fisher, why in 1969, 1970 did
18 you consi der David M| gaard a suspect in the death
19 of Gail Ml ler. Okay?
09:16 20 A Okay.
21 Q Now, if | go to January 31lst, 1969, | think you've
22 al ready acknow edged that there were simlarities
23 bet ween the death of Gail MIller and the two rapes
24 and i ndecent assault that occurred prior to that
09:17 25 time, that's correct, that we've already talked
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1 about that?
2 A Yeah.
3 Q But am | also correct that in pursuing that there
4 wer e many, many, many suspects that were
0917 5 investigated in relation to the death of Gail
6 MIler?
7 A Yes.
8 Q | think then early in these proceedi ngs, earlier
9 in this phase of the proceedi ngs, and we don't
09:17 10 need to bring it up, but it's document 326548,
11 whi ch was a conmpilation study that was put
12 t oget her by Comm ssion Counsel that indicated that
13 a total of 208 possible suspects were investigated
14 as possibly being responsible for the death of
09:17 15 Gail Mller. Does that sound about right to you?
16 A "' m not sure what reference, what this is
17 reference to.
18 Q This is reference to various individuals who you
19 received information on in 1969 that may have been
09:18 20 somehow i nvolved in the death of Gail MIller, so
21 you would investigate them to see are they
22 responsi ble or can we clear them as not being
23 responsi bl e.
24 A And I'm assum ng that you are tal king about the
09:18 25 list of sex offenders that we --
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Actually, 1I'm tal king about in document 326548,
i ncludes everybody from Les Spence, who was an
acquai ntance of Gail MIller, to friends of Gai
MIller, to other people who sonebody came up to
and said hey, this person was driving around wt
| adi es' underwear under the seat of his car, al
of these people were investigated?

Yes, and | wouldn't know that of my personal

know edge, but yes.

it

h

And you would be aware, however, though, that many

peopl e were investigated as possible suspects?
In a general sense, yes.
Okay. And | think that particular docunment

referred to also indicates that 38 i ndividuals

were checked out after March 2nd, 1969, whi ch was

the date that Al bert "Shorty" Cadrain came in and

identified David M| gaard, and | take it you don't

have any personal, direct know edge of that, but
you woul dn't dispute that nunber?

No, | wouldn't.

Now, M. Lockyer made the statement to you, and
was repeated a nunmber of times, that -- and I'm
referring to document, maybe we can just bring
that up if we could, 250609, this is the RCMP

summary report which I think is dated May 21st,
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1 1969. This is the document of course, M.

2 Penkal a, that refers to that May 16th, 1969

3 meeting that |1've highlighted there in paragraph

4 3, okay, so that's the time frame |I want to talk
0920 5 about just for a second. The suggestion was put

6 to you that the investigation was going nowhere in

7 finding a suspect, that's what the suggestion was.

8 Would | be correct that sort of quite to the

9 contrary, as at May 16th, 1969 you had information
09:20 10 that did point to a suspect in the death of Gail

11 Ml ler and that suspect would be David M | gaard?

12 A Yes, that would be correct, yes.

13 Q | ' m not suggesting at that point in time you had

14 made any deci sion that you thought he should be
0920 15 charged or he was the one who did it or whatever,

16 but there's no question by that point in time you

17 had al ready received some very direct information

18 from Al bert "Shorty" Cadrain suggesting David

19 M | gaard was involved in the death of Gail Mller;
09:20 20 woul d that be correct?

21 A That's my understandi ng, yes.

22 Q And | want to -- and if we look at M. Cadrain's

23 statenment, and we don't need to review it, but

24 woul d | be correct that at |east in general terns
09:21 25 M. Cadrain, in his statement, he came in to see
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1 the police on March 2nd, 1969, put David M| gaard
2 in the area of the murder; that would be correct?
3 A That's my understanding. As you are obviously
4 aware, | wasn't directly involved, but the general
0921 5 understanding is that that was the situation.
6 Q Descri bed seeing blood on the clothes of M.
7 M | gaard?
8 A | recall that, vyes.
9 Q Descri bed M. M I gaard changing his cl othes?
09:21 10 A Yes.
11 Q Descri bed, referred to various statements and
12 conduct of M. Ml gaard which, at |east as Shorty
13 Cadrain indicated to him that he may have been
14 involved in killing Gail MIller?
09:21 15 A Yes.
16 Q And i ndicated that he and the others were afraid
17 of M. M| gaard?
18 A Yes.
19 Q And, frankly, expressed his opinion that he
09:21 20 t hought David M| gaard was involved in the murder
21 of Gail MIller, that was the general information
22 t hat you received about March 2nd, 1969 from
23 M. Cadrain?
24 A That's my recollection.
09:22 25 Q Now, just in general terms, having received that
Meyer CompuCourt Reporting
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1 information, | mean, this fellow walks in, you

2 didn't arrest him he comes in out of the blue and

3 volunteers this for you, what do you do with that?

4 You've got this information, he's made this
0922 5 statement, it points towards David M | gaard. Just

6 generally, as a police officer, as a police

7 service, what are you going to do with that

8 information?

9 A You take it seriously and investigate it further.
09:22 10 Q And in investigating it further, are you making a

11 determ nation already at that point, yes, it's

12 true, or no, it's not true?

13 A No. That's why you would investigate it further,

14 to establish whether there's truth in it, and as a
09:22 15 rule these things usually identify themselves in

16 the interests of whether the statements are true

17 or not true.

18 Q So he comes in with a story, you are going to see

19 whet her or not there's any evidence that either
09:23 20 supports that story or elimnates that story?

21 A Yes.

22 Q Ei ther says, indicates there nmay be somet hing

23 truthful to what he's saying or maybe he's just

24 feeding us a | oad of garbage and we can scratch
09:23 25 this one off the list too; fair to say?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Fox
Vol 51 - Thursday, June 9th, 2005

Page 9774
1 A Yes, very fair, yes.
2 Q | want to talk to you just in general terms. \When
3 you -- we've heard the word incrimnating used an
4 awful lot, incrimnating evidence and so on.
09:23 5 Would it be fair to say, M. Penkal a, that
6 incrimnating evidence sonetimes can be the nost
7 i nnocent of things, it mght ook like it's not
8 incrimnating or supports an allegation, but it
9 may in fact do that?
09:23 10 A Oh, yes.
11 Q Unfortunately |I've had too many clients who |I've
12 advi sed not to give a statement and who have said
13 no, | didn't give a statement, | just told them
14 that | was there and | told them | had a knife in
09:24 15 my hand, but | didn't tell them | stabbed them
16 That kind of statenment, saying | was there, | did
17 have a knife but | didn't stab the person m ght
18 sound kind of innocent, but it may very well be
19 viewed as incrimnating evidence?
09:24 20 A Yes, | follow, yes.
21 Q And maybe not the type of statement that a Crown
22 m ght be able to use or would decide to use in a
23 case, but it's something that the police would
24 | ook at, the information that came with that in
09:24 25 deci di ng whet her you should investigate further;
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fair to say?

Oh, very fair, yes.

So when we | ook at, for example, what Al bert
Cadrain said, one of the next things you would do
is go, want to speak to his two travelling

compani ons, Nichol John and Ron WIlson, and that's
what was done?

Yes.

And you are trying to find out fromthemis there
some basis, is there some substance to what he
says; correct?

Yes.

Now, and | know you are not famliar with those
statements at this point in time, but generally at
that time you would have had sone idea what was on
the file in ternms of reports and statements, you
certainly had a better know edge back in 1969 than
you do now?

That's true.

And when we | ook at those statenments, and | don't
t hink we have to review them but the initial
statements obviously indicated that Nichol John
and Ron Wl son said that David M I gaard hadn't

| eft them hadn't been out of their sight and that

woul d suggest that they, you know, that he didn't
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1 kill Gail MIller; correct?
2 A That woul d be an assunption that would be nmade,
3 yes.
4 Q Ri ght . But those statenments also confirmed what
09:25 5 Al bert Cadrain had said, which is that they were
6 in Saskatoon early in the morning when the murder
7 occurred, indicated that they were in the area
8 where the murder occurred and indicated that he
9 did change his clothes that norning; correct?
09:25 10 A Yes, that's ny understanding.
11 Q So when you've got that information, fair to say
12 not, it's not kind of telling you for sure David
13 Ml gaard is our man, but it's not sort of telling
14 you for sure he's not our man; correct?
09:26 15 A That's the way | perceived that information, yes.
16 Q And the logical thing to do is then continue with
17 your investigation and see where it takes you?
18 A Yes.
19 Q Now, when you are carrying out your investigation,
09:26 20 ' m assum ng, M. Penkala, you are |ooking for
21 evidence or information that would directly relate
22 to the alleged offence?
23 A Yes.
24 Q But | assune you are also |ooking to see anything
09:26 25 el se that m ght indicate could this individual
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1 have commtted the offence or is it not likely

2 t hat he would have commtted the offence?

3 A That's kind of a normal process of investigation.

4 Q Police officers are trying to get a feel for what
09:26 5 they are dealing with, they are trying to use

6 their instincts; correct?

7 A Yes, oh, yes.

8 Q You al so are assessing are the people telling the

9 truth when they make certain statements to you?
09:27 10 A Yes. That's always a chall enge, yes.

11 Q Al'so trying to decide whether or not they are even

12 -- telling the truth is a credible issue, but a

13 reliability issue would be were they on drugs or

14 something |ike that that maybe they really don't
09:27 15 know what went on, you are assessing that all the

16 time fair to say?

17 A Oh, very much so.

18 Q And you are trying to make a read as to whet her |

19 shoul d pursue this further or do | really think
09:27 20 they are telling the truth, that goes on all the

21 time?

22 A Yes.

23 Q It woul dn't be surprising, surprise you, M.

24 Penkal a, to know that probably every |awyer in
09:27 25 this room has been doing that every m nute that
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you've been up on the witness stand, we do it al
the time, we're assessing what witnesses are
saying in trying to make sonme decision, is it
reliable, is it credible or should we just nmove
on, that goes on all the time, it wouldn't
surprise you to hear that?

| understand.

So I'm Il ooking at some of the evidence that was

gat hered then as a result of Albert Cadrain's

statement and | want to -- if you could just bring
up docunent 106640. This is the statement -- or
sorry, that was done by Lieutenant Short. Now, at

the bottom of this statement starting at about,

ri ght about there, Detective Short in his

statement says:
"Also femal e Nichol John was | ocated at
a hippie house in Regina and she was
after considerable persuasion brought to
t he Regi na gaol and interviewed by Karst
and nyself was placed in a roomwith
Cadrain and allowed to discuss this
matter and it was | earned from her after
this discussion that through
interrogation that she was of the

opi nion that Cadrain was --
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1 If you can go to the next page,
2 "-- was telling the truth and that
3 everything he said was exactly what
4 happened on this trip."
09:29 5 So Lieutenant Short is reporting back Nichol John
6 was i nterviewed, she did say that he wasn't gone,
7 but | believe Albert "Shorty" Cadrain when he
8 says, when he's telling his story. Just
9 somet hing el se you've got to take a | ook at,
09:29 10 maybe Cadrain is truthful, maybe what he is
11 saying is true, just another factor you would
12 have to consider; fair to say?
13 A Absol utely.
14 Q It al so goes on and says:
09:30 15 "She was of the opinion that M| gaard
16 was of a dangerous character and that he
17 had forced her to have intercourse etc.
18 several times and she was afraid of
19 him ™"
09:30 20 Now, as an investigator investigating the Gai
21 MIller file, being told that David M| gaard is
22 possi bly involved in this and then finding out
23 fromhis travelling companion that she says,
24 whet her it's correct or not, but she's saying
09:30 25 that he forced her to have intercourse and
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1 consi dered him as a dangerous character, that
2 woul d be somet hing you would | ook at to say maybe
3 we're on the right track?
4 A Oh, | think an investigator would observe the red
0930 5 flag com ng up, yes.
6 Q Sur e. And we've heard Nichol John testify to that
7 and she's described it and in |ater years she
8 referred to as being rape, but whatever, whether
9 it's correct or not, as an investigator receiving
09:30 10 that information, it would be pretty hard to
11 ignore that as at |east suggesting maybe | shoul d
12 be continuing to follow up this fellow as a
13 suspect; fair to say?
14 A | think there would be an obligation.
09:31 15 Q And then Sharon W Illiam was interviewed and this
16 was the former girlfriend of David M| gaard and
17 she was interviewed March 22nd, '69, | think her
18 statement is found at document 006500. This
19 statement | ooks like it was obtained March --
09:31 20 sorry, March 20th, '69, | think it's about 12
21 pages long, | believe it's Detective Mal anow ch
22 who obtained this statement, and if you go to
23 document 009245 if we could and | believe this is
24 Detective Mal anowi ch's statement. If we go to the
09:32 25 next page, | think his name is on there. Yeah,
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1 Sergeant John Mal anowi ch. And | understand he was

2 in norality at that tine?

3 A That's my understandi ng, yes.

4 Q Ckay. "' m not going to go through this statenent
0932 5 or his report in detail, but it states that after

6 speaking with Sharon WIlliams, she gave a

7 statement again referring to forced sexual

8 activity, it refers to an occasion when David

9 M | gaard said he had a gun, reports about an
09:32 10 occasi on when he was poking her and pointing a

11 knife at her, talks about extensive drug use,

12 travelling throughout Canada, confirmed what

13 Al bert Cadrain said about being in Ednonton, so

14 all of this information is received March 22nd,
09:32 15 "69 both in her statement and in the report of

16 Sergeant Mal anowi ch. Again, evidence that you

17 woul d | ook at or information you would | ook at

18 suggesting maybe David M| gaard should be a prime

19 suspect in this thing, mybe what Shorty Cadrain
09:33 20 is saying can be true?

21 A Yes. That's kind of convincing in support of what

22 is already known.

23 Q When you -- going back in 1969, M. Wl ch referred

24 to WIlson and Nichol John and David M| gaard as
09:33 25 bei ng kids and certainly age wi se they were kids,
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1 they weren't very old, we know that?

2 A Yes.

3 Q They were 16, 17 years of age?

4 A Yes.
0933 5 Q But would it be fair to say that as a police

6 officer you are also |ooking to see, okay, what's

7 t he background, what's their experience in life,

8 what's their experience in the crimnal world in

9 assessi ng whether or not David M | gaard m ght be
09:33 10 involved in sonething like this. Wuld that be

11 fair to say?

12 A Yes.

13 Q So we | ook at Ron Wl son and we see that by 1969

14 he had already done a stint in jail, been involved
09:34 15 with the Iaw, was involved in the use and sale of

16 drugs, maybe he's only 17 years old, but it's kind

17 of Iike he's been around the block a little bit so

18 to speak. Fair to say?

19 A Yes.
09:34 20 Q When you | ook at David M| gaard, you found out

21 fromtalking to Nichol John, you found out from

22 talking to Sharon Wl Iliams and others he's been

23 i nvolved with the law, he's been selling drugs

24 t hroughout the country, he's been pretty sexually
09:34 25 active in what has been described by two people as
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1 in a forceful way. Again, pretty young person,
2 but again sort of been around the block a bit?
3 A Yes.
4 Q And all that does, it doesn't tell you that David
0934 5 Ml gaard killed Gail MIler, but you would have to
6 agree it certainly would point you in that
7 direction, point you to say that maybe we shoul d
8 keep on following this up?
9 A Yes.
09:34 10 Q Now, | don't know if you are aware of this, but
11 the statements were obtained, the statenment was
12 obtai ned from M. Cadrain, Shorty Cadrain, and I
13 understand he was questioned fairly extensively
14 after that about his statement and basically
09:35 15 didn't back down, he stuck with what he said. Are
16 you aware of that?
17 A In a general sense, yes.
18 Q And | think if we can | ook at again Lieutenant
19 Short's report, 106640, if you could highlight
09:35 20 just that area there:
21 "On March 5/69 Al bert Cadrain was again
22 brought in by ny request and anot her
23 statement taken from him at which tinme
24 he verified and stuck with his story and
09:35 25 he was interviewed at that tinme by
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1 several members of this department and
2 one Insp. Riddell of the RCMP and al so
3 S/ Sgt. Ednmundson --"
4 Who | think was with the RCMP.
09:36 5 "I m ght mention here that on Sunday,
6 March 2/ 69 after getting in touch with
7 Supt. Wood and Chief of Police Janes
8 Kettles that it was decided that Det.
9 Karst would go to W nni peg "
09:36 10 And that's when they tal ked about interview ng
11 David Ml gaard. So it |looks |ike Shorty Cadrain
12 is brought in March 5th, 1969, a number of
13 officers, including a couple of officers fromthe
14 RCMP, spoke to him and he's still sticking to his
09:36 15 story?
16 A That's what it says, yes.
17 Q So again it doesn't tell you necessarily that what
18 he's saying is truthful, but he's not backing down
19 fromit. You've still got a story, you've still
09:36 20 got evidence or testinony -- sorry, it isn't
21 evi dence or testimny, but you've got a statement
22 from him that points towards David M| gaard that
23 he hasn't retracted, you've still got to deal with
24 as a police service; is that fair to say?
09:36 25 A Yes. Obligated to.
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1 Q Obligated to. And in that regard -- well, 1"1]
2 | eave that for a second. Now, we want to go back
3 to Ron WIlson and Nichol John because they've gave
4 you statements and the concern with their
0937 5 statements has been expressed a couple of ways,
6 one, maybe they are lying, in other words, what
7 they said is not correct, but the second concern
8 is maybe they are just not telling you the full
9 story; correct?
09:37 10 A Yes.
11 Q And that wouldn't be surprising, that somebody
12 m ght be a witness to an offence that was
13 commtted by a friend or maybe somehow i nvol ved
14 peri pherally even, m ght not give you the full
09:37 15 story?
16 A My experience has been that that's usually the
17 way .
18 Q And it would be pretty sloppy police practice not
19 to follow up on that and see if you could at | east
09:37 20 make sonme ascertation (sic) in your own mnd as to
21 whet her |1've got the whole story or not; correct?
22 A Yes.
23 Q Would | be correct as well that in |ooking and
24 trying to make that assessment, obviously you are
09:38 25 trying to get sonme read off the individuals who
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1 are giving you the statements, but you are also
2 | ooking at the statements thenselves to see, well,
3 how do they conpare, are there inconsistencies, is
4 sonmebody saying one thing, somebody saying
0938 5 somet hing else, what's the explanation for that;
6 woul d that be correct?
7 A That would be a proper approach, yes.
8 Q And | wondered about that, because when | | ooked
9 at -- and | don't know if you recall this or not,
09:40 10 David M| gaard gave a statement on March 3rd,
11 1969; you are famliar with that or at |east know
12 that he did that?
13 A Umm, |'m not positively sure that | -- March the
14 3rd did you say?
09:41 15 Q Let me put this it way; you are aware that David
16 M | gaard gave one statement fairly quickly after
17 Al bert Cadrain came in and then gave a second
18 statement | ater on; the exact dates, |'m assum ng
19 you are not aware of that?
09:41 20 A No, |'m not.
21 Q Ckay. In his first statement, and it's docunment
22 006586 and it's at page 3 -- and | don't need to
23 bring it up but it's been referred to a number of
24 times -- David M| gaard states that when he was
09:41 25 | ooki ng around for Shorty Cadrain's, that he spoke
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1 to an older lady for directions, spoke to a | ady
2 on the street seeking directions. Ron W I son,
3 Ni chol John, in their first statements make no
4 reference to speaking to a |ady, old, young, or at
0941 5 all, for directions; do you recall that or do you
6 remenmber anyt hi ng about that?
7 A Unm not specifically.
8 Q OCkay. As an investigator, though, would that sort
9 of perk your interest; why is David M| gaard
09:42 10 mentioning that he spoke to an old lady, quick to
11 poi nt out that she is old, yet Ron WI|son and
12 Ni chol John just aren't making any reference to
13 just speaking to a lady at all? M ght that be
14 somet hi ng that you just want to know why is that,
09:42 15 why -- maybe it's a conpletely innocent
16 expl anati on, maybe they just forgot about it, or
17 maybe they want to cover up the fact that they
18 spoke -- that David M| gaard spoke to a | ady that
19 mor ni ng?
09:42 20 A | think a good detective would want to follow that
21 up.
22 Q Al'l that happens is your antennae go up and nmaybe
23 we want to find out why this is?
24 A Exactly.
09:42 25 Q And M. -- it was suggested that, well, there is a
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1 -- you are presupposing that these people are
2 lying, that Nichol John and Ron W I son are |ying.
3 Did you automatically -- would it be an automatic
4 concl usion that these people are lying?
0942 5 A | would suggest, | would suggest that when you are
6 dealing in this type of a situation it's not so
7 much whet her they are lying, it's trying to
8 establish, through efforts, whether it's the
9 truth, if you know what | mean. | mean peopl e say
09:43 10 t hi ngs and they may be true, they may not be true,
11 | think an investigator |ooks at those things with
12 some doubt in all cases until it's more or |ess
13 established, 'eh, that is true because other
14 t hi ngs support it'. | think that's kind of a
09:43 15 general approach that an investigator would take.
16 Q So what you are doing is not saying Nichol John is
17 lying or she's telling the truth, you are just
18 saying 'l think I want to find out as best | can
19 is she lying or is she telling the truth, or does
09:43 20 she have further information that she can give
21 us'?
22 A Yes.
23 Q Fair to say?
24 A Yes.
09:43 25 Q And if | | ook, can you bring up document 106661,
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1 this is Detective Karst's report of April 18th,

2 1969. Detective Karst, in this paragraph here,

3 st ates:

4 "Wth the assistance of Ken Walters,

5 Cst. ...",

6 Ken Walters:

7 "... with the Regina City Police, we

8 | ocated the NicholJohn girl at 817

9 Victoria Ave. and transported her to the
09:44 10 City Police Station and was intervi ewed

11 at | ength. Further investigation of the

12 girl when she was interviewed gave one

13 the feeling that she was telling the

14 truth and she enphatically stated she
09:44 15 could not recall any time while they

16 were in the City of Saskatoon during the

17 mor ni ng of the nmurder at which the

18 W lson or MIlgaard had left the vehicle

19 in which they were driving |ong enough
09:44 20 to commt this offence. She denied that

21 M | gaard had left their vehicle at any

22 time to go to the bathroom or go for a

23 cup of coffee which she could recall.

24 This girl did however state that she
09:45 25 felt Ml gaard was capable of an offence
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1 of this nature and adm tted having
2 sexual relations with him at different
3 times and that he was nore of the ani mal
4 nature than you would expect of a
09:45 5 human. "
6 So Detective Karst is sort of showi ng the pros
7 and the cons of what Nichol John is saying, she's
8 saying somet hi ng which would seem to exonerate
9 David M| gaard of this offence, he didn't |eave
0945 10 the car; correct?
11 A Yes.
12 Q He is noting that in his report; is that fair to
13 say?
14 A Yes.
09:45 15 Q At the same time he is saying 'Nichol John also
16 gave us some information that suggests he is
17 capable of an offence like that'; correct?
18 A Yes.
19 Q Al'l you are doing as an investigator is gathering
09:45 20 that information and hopi ng sonebody will be able
21 to digest it at some point in time in deciding
22 whet her a charge should be laid or not; fair to
23 say?
24 A Yes.
09:46 25 Q And he certainly confirms that when you go to the
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1 next page of the report, that would be 662, if |

2 coul d:

3 "Al t hough there are many unanswer ed

4 guestions with regards to M| gaard's
0946 5 activities on that particular nmorning,

6 if one is to believe the girl,

7 Ni chol John, and it appears that she is

8 very convincing with her story, then

9 there is no way in which M| gaard can be
0946 10 connected with this crime."

11 Again, that's Detective Karst pointing out

12 t here's unanswered questions, he's got sonme

13 i ssues here with what's being said; on the other

14 hand noting she is true and she seens convincing
09:46 15 at this point, then he wasn't involved. All he

16 is pointing out is sort of both sides of the

17 issue; fair to say?

18 A | agree.

19 Q And he goes on here near the bottom of the,
09:46 20 towards the end of the page:

21 "Wth regards to the above information

22 it now appears that further questioning

23 of Cadrain is warranted with regards to

24 t he bl ood as both youths M| gaard and
09:47 25 W Il son along with the girl, Nichol John
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1 deny that M I gaard had any bl ood on his

2 clothing, while Cadrain emphatically

3 states that he observed this blood."

4 That sort of |ays out pretty clearly the issue
0947 5 that was facing the police service at that point

6 in time; Albert Cadrain saying there's bl ood,

7 David M| gaard | ooks |ike the suspect, Nichol

8 John/W 1l son give some information which suggests

9 he is capable of the offence but say they didn't
09:47 10 see bl ood, what's going on here; fair to say?

11 A Yes.

12 Q And, again, you would expect a good investigator

13 to do that, point out those two different

14 conflicting positions?
09:47 15 A Yes.

16 Q And then goes on further to say concerns he has

17 about whether or not Cadrain had heard about the

18 of fence previously, and I think if you turn to the

19 next page as well, concerns about whether or not
09:48 20 he had been snmoking marijuana the night before;

21 correct?

22 A Yes.

23 Q So, I'mnot sure we'll ask M. Karst when he

24 testifies what his opinion was at that point in
09:48 25 time, but certainly in his reports he is -- he
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1 seens to be putting down both sides of the issue
2 So to speak fair to say?
3 A That's the way | see it, yes.
4 Q And that's what you woul d expect a good
0948 5 i nvestigator to do?
6 A Yes.
7 Q Can we just turn to the docunment that's been
8 referred to as the summary, this is document
9 006799, pl ease. If we could go to the |ast page
09:48 10 of that document, if you could highlight that,
11 take my marking out of it. Thanks, thank you
12 "- Nichol John, WIson and Cadrain be
13 brought to Saskatoon ...",
14 this is the suggestions:
09:49 15 "... where with all present true story
16 can be obtained ...",
17 and | think it's supposed to be:
18 "... even if hypnosis or polygraph are
19 necessary."
09:49 20 Umm, sort of | ooks |ike you are suggesting
21 exactly what M. Karst was tal king about; let's
22 find out what the true story is?
23 A Yes, and that's, that's a very reasonabl e approach
24 to, to the situation as | understand it was up to
09:49 25 t hat point.
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1 Q Can we bring up document 250609, please, and if we
2 | ook at paragraph 4. This is, again, what was
3 referred to as the turning point by various
4 counsel who have questioned you:
0950 5 "After a great deal of discussion it was
6 agreed that David M| gaard could be
7 consi dered as the prime suspect in this
8 case and that further efforts should be
9 made to elimnate or inplicate himin
09:50 10 this offence.”
11 | s that your understandi ng of what came out of
12 t hat meeting on May 16th, 19697
13 A Yes.
14 Q "Eli mnate' means determ ne that he wasn't
09:50 15 responsi bl e?
16 A Yes.
17 Q "I nplicate' means finding evidence, if there's
18 evidence there, that suggests that he was?
19 A Yes.
09:50 20 Q Seens to be you are sort of doing the very sane
21 thing that's referred to in the sunmary that's
22 referred to in Detective Karst's report, you are
23 going to look at the issue and decide is there
24 evi dence there that either elim nates him or
09:51 25 implicates him correct?
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1 A My understandi ng of that situation, that was
2 precisely the purpose of the neeting.
3 Q There was reference made to the description of M.
4 M | gaard as the prime suspect; as at March 16 --
0951 5 May 16th, 1969, was there any other suspect in
6 relation to the death of Gail MIller?
7 A I --
8 Q Had anyone el se pointed directly to any other
9 suspect as being responsible for the --
09:51 10 A "' m not aware that that came up. | have no
11 recoll ection of any other suspects com ng up. I
12 woul d suggest that there were no other suspects
13 ot her than, you know, what | refer to as the, the
14 M | gaard group.
09:51 15 Q When - -
16 A Pardon ne.
17 Q When you are investigating a crimnal offence and
18 you are |looking -- | mean some cases | assume are
19 pretty easy to deal with, |I find a fellow |aying
09:52 20 on the ground with a knife in his heart and the
21 accused is laying on top of him drunk hol ding the
22 knife in his hand, pretty easy to identify who
23 your suspect is in a case like that?
24 A Yes.
09:52 25 Q Fair to say?
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1 A Of course, yes.
2 Q This one doesn't fall into that category, we're --
3 you were more limted, at |east nobody, the
4 suspect wasn't found imediately and so on, you
0952 5 are trying to piece the story together; correct?
6 A Ri ght .
7 Q Would | be correct that in any investigation |ike
8 that, where |I'm now | ooking at a suspect who
9 hasn't given me a statement adm tting he commtted
09:52 10 the of fence or whatever, | at some point in time
11 have to conmplete the work of either implicating
12 himor elimnating him that's the road | have to
13 go down at sone point in time with that suspect;
14 fair to say?
09:;52 15 A Yes, that's, that's the, that's the practice of
16 i nvestigating.
17 Q That isn't unique to this case or the Paul Morin
18 case, or any other case like it, that's basically
19 police work; once | have identified a suspect that
09:53 20 seens to be connected or possibly connected to the
21 of fence, | have got to go down that road to try
22 and implicate himor elimnate him one or the
23 ot her ?
24 A Absol utely.
09:53 25 Q Now | understand, M. Penkala, on the taking of
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1 t he second set of statements, the second nore
2 detailed statements from Ni chol John and Ron
3 W Il son, you weren't directly involved in that?
4 A No | was not.
0953 5 Q Umm but you are aware that they, in fact,
6 acknowl edged -- first of all, in those statenments
7 t hey provided considerably nore information about
8 what had taken place on the morning of January
9 31st, 19697
0953 10 A Yes.
11 Q Correct?
12 A Yes.
13 Q And I'm not sure if you are aware of this or not,
14 having foll owed the proceedings after 1970 up to
09:54 15 the present time, that although we've heard lots
16 about recantations and so on, at the end of the
17 day M. W lson still acknow edges that there was a
18 | ot of information that he did not give the police
19 in his first statenment which was relevant; would
09:54 20 t hat be correct?
21 A Unm again, |I'mnot, --
22 Q Sur e.
23 A -- of my own personal know edge, really aware of
24 t hat .
09:54 25 Q Sur e. So information |ike 'yeah, we did break
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1 into an elevator in Aylesbury, yeah we did have a
2 knife in the car, yeah we did get stuck, yeah we
3 did in fact separate for a period of time, yeah we
4 did plan to roll somebody that norning to possibly
09:54 5 steal a purse', all of that information, none of
6 that was in the first statement, it was in the
7 second statement, it's been acknow edged as being
8 truthful, at |east as much as we can accept
9 sonmething like that from M. WIlson, so would it
09:54 10 be fair to say the gut instinct, if |I can describe
11 it that way, that W Il son and John maybe weren't
12 giving you all of the information the first tinme
13 around proved to be correct?
14 A | would have come to that concl usion, yes.
09:55 15 Q So | want to go, now, to May 25th-26th, 1969. You
16 have now -- you, and by 'you' | mean the Saskatoon
17 Police Service -- have now received all of this
18 information; you have got Al bert Cadrain's story,
19 he is sticking with it; you have got what Nichol
09:55 20 John and Sharon Wl Iliams have told you about him
21 you have got the evidence of WIlson and John in
22 terms of what they saw and heard, all of those
23 sorts of things; at that point in time who makes
24 t he decision that there's going to be a charge
09:55 25 | ai d agai nst David M| gaard?
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1 A Umm, the normal process would be the coordinator
2 woul d i ndi cate what support there is for the
3 findings, and then nmy experience and ny
4 understanding is that you would approach the Crown
0956 5 prosecutor and review those aspects of evidence
6 t hat you have to legally establish that they are
7 valid, and then proceed with -- with the
8 appropriate charge.
9 Q Sure. You m ght have reasons to believe David
09:56 10 M|l gaard commtted this offence which m ght not
11 constitute evidence that a Crown prosecutor could
12 use in a Court of |aw?
13 A Ri ght .
14 Q Comments, for exanple we see in the summary
09:56 15 docunment -- and that would be, again, document
16 006799 at page 4 of that document -- right there:
17 "Fat her of M| gaard made statement to
18 effect that he was not surprised and had
19 suspected something like this m ght
09:57 20 happen."
21 That m ght not be evidence that the Crown could
22 use but, again, it's something that the police
23 m ght have that hel ped suggest or m ght point
24 t hem suggesting they are going down the right
09:;57 25 track in pursuing M. Ml gaard as a suspect; fair
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1 to say?

2 A Yes.

3 Q But at the point in time that the Crown gets it

4 now the Crown is going to do some review, what
0957 5 have | got by way of adm ssible evidence, is there

6 a basis to proceed with a charge?

7 A That's my understandi ng, yes.

8 Q To your knowl edge, certainly in that time period,

9 woul d the police ever lay a murder charge without
09:57 10 consulting first with the Crown?

11 A | don't think so.

12 Q The matter then proceeds to trial and Lapchuk and

13 Mel nyk also testify at trial, and | take it other

14 t han hearing, perhaps, about their evidence you
09:58 15 weren't involved in that?

16 A That's correct.

17 Q Okay. But certainly, at the end of the day, you

18 have got basically five friends or acquai ntances

19 of M. Ml gaard giving evidence that directly
09:58 20 implicates himin the death of Gail MIller; M.

21 Cadrain, M. WIlson, Ms. John, M. Lapchuk,

22 M. Mel nyk, correct?

23 A Yes.

24 Q The suggestion is made 'well what, what about
09:58 25 Larry Fisher', and let's say Larry Fisher showed
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1 up the day of the trial or the day after the trial

2 and said "I, | raped Ms. (V1)-, | raped

3 Ms. (V2)----- , | assaulted (V5)-- (V5)---'; what

4 if he showed up and said that -- "but | didn't do
0959 5 anything to Gail MIler', the position he stil

6 takes and the position he testified to in the

7 Supreme Court of Canada. |f he showed up and said

8 t hat woul d you be in any position to say 'okay,

9 David M | gaard, you are gone, you are not involved
09:59 10 in this'?

11 A No. The same process that we have been tal king

12 about this norning would then apply to the

13 supposed confession of, as you are suggesting,

14 Larry Fisher. You woul d have to go through that,
09:59 15 an investigator would have to go through that same

16 process to verify whether he is accurate in what

17 he is suggesting, you would obviously, with the --

18 if the time frame was that close you would

19 obviously | ook at both crinmes. You know, that
1000 20 woul d put an entirely different approach to the

21 investigation of the MIller murder if it had

22 occurred in that fashion.

23 Q The fact of the matter remai ned, though, that you

24 still had five people directly inplicating David
1000 25 M | gaard; correct?
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1 A Yes.
2 Q And whet her Larry Fisher raped (V1)--- (V1)- or
3 whet her he raped Ms. (V2)----- , the fact is you
4 still had those five witnesses pointing to David
1000 5 M | gaard?
6 A Yes.
7 Q | want to talk just a little bit about Larry
8 Fisher a bit. There was a -- the letter, and we
9 don't need to bring it up -- well, let's bring it
1000 10 up. This is 058476, a February 5, 1969 letter.
11 This is the letter that you wote to the RCMP, and
12 there's attached to it two pages where you
13 summarize the Gail MIler offence and then refer
14 to two other rapes that occurred in Saskatoon.
1001 15 A Yes.
16 Q And |I'm assum ng what you are doing is asking them
17 to see if they have got any information about
18 ot her perpetrators, other people that m ght have
19 commtted the offences, that m ght match up to
1001 20 what we've got for the Gail MIler offence?
21 A That's why Crime I ndex existed.
22 Q And they may have, you hoped that they would cone
23 back and say 'well here, we've got a fellow over
24 here who sort of sounds |like him or 'he has
1001 25 commtted an offence |ike that', and then you
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1 would follow it up?
2 A That's the way that works, yes.
3 Q Fair to say you didn't receive any response to
4 this letter, they didn't supply you with any
1001 5 possi bl e suspects?
6 A "' m not aware of any.
7 Q Okay. The theory that's discussed is that the
8 person who killed Gail MIler would have also
9 commtted the, at that time, the offences
1002 10 i nvolving (V1)-, (V2)----- and (V3)------ , that's
11 the theory, and correct when | say it was just
12 that, a theory?
13 A Yes, it's been proposed in nmy -- in the
14 exam nation of me, yes.
1002 15 Q And it would be correct that there certainly were
16 simlarities between those other three offences?
17 A Yes.
18 Q But there also were sone differences, they weren't
19 i dentical ?
1002 20 A Umm, yes, | think that's fair, yes.
21 Q For exanmple in the Gail MIler case it appears she
22 was robbed, her purse was taken, her noney was
23 gone?
24 A Yes.
1002 25 Q Correct? | don't think that occurred in those,
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1 those first three, (V2)----- , (V1)-, or
2 (V3)------ ?
3 A l"m not, |'m not --
4 Q | think --
1002 5 A -- specifically --
6 Q We' ve heard that already. And | suppose one of
7 the other most significant differences is that in
8 the M|l er case there was an actual stabbing, in
9 fact not just one stabbing, a very vicious
1003 10 stabbing that took place that involved a nunber of
11 sl ash wounds and then a nunber of stab wounds that
12 ultimately led to the death of this individual?
13 A Yes.
14 Q That was one dramatic difference between this file
1003 15 and those other three; would that be correct?
16 A Yes.
17 Q And then | suppose the ultimate difference, in
18 terms of these files, was that in the case of
19 (V1)-, (V2)----- , (V3)------ , I'"'mnot aware -- and
10:03 20 ' massum ng you are not aware -- that anyone was
21 specifically inplicated in those three offences;
22 in other words nobody said '"there's your suspect
23 for those offences', correct?
24 A That's my understandi ng, that --
1003 25 Q Big difference in the Gail MIler case, you
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1 eventual ly had someone who was specifically

2 implicated in that offence; correct?

3 A Yes.

4 Q | want to just talk about the (V4)--- file for a
1003 5 m nut e. Um, this is the |ady who was sexually

6 assaulted or indecently assaulted, | think as it

7 was described at that tinme, as she was wal ki ng

8 down the street the norning that Gail M Il er was

9 mur der ed. Now t he evidence we've heard is that
1004 10 Gail MIller left her home at about 6:40-6:45 a.m

11 and sonmetime after that, we assunme before she got

12 to her bus stop, was sexually assaulted, raped,

13 mur dered, that murder involved removing sone

14 clothes, putting some clothes back on, and then
1004 15 t he stabbing death of her?

16 A Yes.

17 Q So sometinme 6:45 a.m, after that, that occurred.

18 The (V4)--- assault occurred at 7:07 a.m sonme

19 di stance away. | think if you |look at the, the
1004 20 i nvestigation report that was done -- and you

21 don't need to bring it up -- investigation report

22 t hat was done, | believe it was by the RCMP, it's

23 docunment 0213167 (sic), at page 223 of that

24 docunment -- you don't need to bring it up -- but
1005 25 the distance to walk from where the Gail Ml er
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assault took place to where the (V4)--- assault
t ook place was descri bed as an ei ght-m nute wal k.
COWM SSI ONER MacCALLUM Just give ne the
nunber again, please, would you?
MR. FOX: | believe it's at docunent
0213167 (sic), and | believe it's at page 223 of
t hat docunent, 223 is the page number of the

document, not the |ID nunber.

Al'l right. Looking at that, first of all in terns
of the logistics of it, what do you think the
possibility is that someone, after 6:45 a.m,
woul d have encountered Gail M Il er, dragged her
into an alley, remved her clothes, sexually
assaul ted her, raped her, put her -- had her coat
back on, slashed her, stabbed her, left, and by
7: 07 was an eight-m nute wal k away touching
someone that they are just approaching face to
face on the street; logistically does that seem
very possible to you as a police investigator?
Not really, but still possible | guess.

Still possible, doesn't sound very possible, but
possi ble | guess?

Yes.

And if you put in there that the perpetrator who
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1 commtted the offence in Gail MIler had a car and

2 al so drove the car back to an address sone

3 di stance away and then was wal ki ng back after

4 dropping off the car it even seens less likely
1006 5 that it could have occurred in that time period;

6 you woul d agree?

7 A Yes, | think that's, that's appropriate, yup.

8 Q Looking at the (V4)--- assault, she described

9 someone who approached her on the street face to
1006 10 face and she gave a very detail ed description of

11 t hat individual, quote, "face to face", basically

12 he touched her, grabbed at her, ran his hands on

13 her body, and she screamed and he ran away. That,

14 fair bit different from what we saw in the sexua
1007 15 assaults or rapes of (V1i)-, (V2)----- , even Gail

16 Mller, if we assume it's the same?

17 A | -- and | recognize that it is different.

18 Q Just a conpletely alnmost different category of

19 of fence; one is somebody wal king down the street
1007 20 face to face approaching someone and touching

21 them scream ng, and running away, the others

22 i nvol ve someone being grabbed, pulled into an

23 alley, identity hidden throughout, and a very

24 protracted sexual assault taking place; fair to
1007 25 say?
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1 A Yes.

2 Q "1l leave it for sonmeone else to figure out

3 whet her that's sim |l ar or not.

4 If I can go to 1969, to your
1007 5 knowl edge was Larry Fisher at any time in 1969

6 identified as a suspect in any offence, in any

7 sexual offence or any offence at all; were you

8 aware of him being identified as a suspect in

9 anyt hing?
1008 10 A Larry Fisher was not known to the Saskatoon Police

11 Department throughout '69.

12 Q As | understand Larry Fisher, in 1969, had no

13 crimnal record?

14 A Umm, certainly not with us, not --
1008 15 Q None that you have been able to ascertain?

16 A That's right. Well, we didn't have a name, so we,

17 we couldn't even --

18 Q Yeah?

19 A -- we couldn't even check the central indices of
1008 20 the nation in regards to that.

21 Q But certainly, |ooking back now, we don't see that

22 Larry Fisher was on sone place with a previous

23 record for sexual assault, or anything of that

24 nature, being investigated for anything |ike that,
1008 25 he is just not on the radar screen at all in
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1 1969; --

2 A That's --

3 Q -- correct?

4 A That's right.
1009 5 Q You were aware that the W nni peg Police

6 apprehended himin Wnnipeg in 1970, he was

7 actually caught raping someone there?

8 A Yes, |'m aware of that, yes.

9 Q Now | want to, |I'm not sure if you are fam/liar
1009 10 with these docunents, but |I'm going to show them

11 to you and ask you if you are and then |'m going

12 to ask you some questions about it. Could we have

13 document 093349. This is the statenment that Larry

14 Fi sher gave on September 19th, 1970 in W nni peg.
1009 15 "' m not sure if it's -- have you seen that

16 document? This is a statement where he is

17 apprehended and i nmedi ately gives a statenment

18 acknowl edgi ng that he had sexually assaulted a

19 | ady or raped a lady in W nnipeg.
1010 20 A | don't, | don't recall seeing this statement

21 before.

22 Q OCkay. Show document 093357. This is the

23 information that was laid against -- 1"'ll just

24 kind of highlight it, and if we can walk fromthe
1010 25 top down to the bottom yeah, that's good -- the
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1 information is laid against Larry Earl Fisher --

2 if we can just continue scrolling up -- he was

3 charged September 19th with a sexual assault, it

4 appears as though he appeared February 12th, '71,
1010 5 wai ved his right to a prelimnary hearing, and

6 went straight to trial; that's how you would read

7 t hat ?

8 A Yes.

9 Q His counsel at that time was an L. Greenberg, so
1010 10 he had a | awyer representing him appears to be the

11 case, L. Greenberg counsel for the defence?

12 A That's what it says, yes.

13 Q And then he is sentenced May 20th, '71 to 6 1/2

14 years consecutive on each of the two counts, that
1011 15 woul d be a total of 13 years; that appears to be

16 what went -- took place?

17 A Yes.

18 Q So the charge was laid, the information was sworn

19 September 19th, '70, not finally disposed of until
1011 20 May 20th, '71, and that's when he gets his 13-year

21 sent ence.

22 A That's what it says, yes.

23 Q Okay. Now | want to go back. Can we have up

24 docunent 261186. Now this is a statement given by
1011 25 M. Fisher October 21st, 1970, |l ooks like it's

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10012 5

10:12 10

11

12

13

14

10:12 15

16

17

18

19

10:12 20

21

22

23

24

10:13 25

Joseph Penkala
by Mr. Fox
Vol 51 - Thursday, June 9th, 2005

Page 9811

taken by two officers fromactually | think it's
the Fort Garry police departnent, and he goes on
sayi ng:
"Q Do you wish to give a statement?
A Yes. | want to clear up three nore
things. The first one was in
Saskat oon sometime around ...",
t hanks, keep on scrolling there:
"l want to clear up three nore things.
The first one was in Saskatoon sonmetime
around this spring. | was downt own, |
seen this girl get on a bus so I got on
to. She got off and | got off to. I

foll owed her. | grabbed her fromthe

front, dragged her into the back of a

yard. | took off her clothes and raped
her . This was in the Pleasant Hil
Di strict around Avenue U. It was

around, west of St. Paul's Hospital, |
t hi nk. | think the girl was wearing a
dark coat and sl acks.

The second one was also in

Saskat oon, near the University. | don't
know what | was doing in that District.
| saw the girl, | followed her, dragged
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1 her into a back alley. | tried to rape
2 her but a car came along and | took off.
3 Thi s happened this sunmmer, about six or
4 seven nonths ago. The girl was wearing
1013 5 sl acks and carried sonme books."
6 And refers to a third one in Wnnipeg. So he has
7 given a statement October 21st, 1970 already to
8 the W nni peg Police admtting to two rapes in
9 Saskat oon, or at |east one rape and one attenpted
1013 10 rape?
11 A Yes.
12 Q That would be correct?
13 A Yes.
14 Q The statenments that were then obtained by
1013 15 Detective Karst and |Inspector -- is it Inspector
16 Nordstrom - -
17 A Yes.
18 Q -- I nspector Nordstrom they are October 22nd,
19 1970. The one is 012642, that's the first one,
1013 20 t hat deals with (V5)-- (V5)---. "' m not going to
21 go through this, but this is where he describes in
22 pretty brief detail his rape of (V5)-- (V5)---,
23 and it's acknow edged that it was in February in
24 1970. He said he thought, | think he refers
1014 25 somewhere he thought it was |later, but -- or
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1 sorry, the second one he refers to later than
2 t hat, February 1970. Would | be correct that by
3 the time, obviously by the time Detective Karst
4 and M. Nordstrom or chief -- or Inspector
1014 5 Nordstrom went to W nni peg they weren't going,
6 frankly, to interrogate to get some sonething new
7 because Fisher had already given the statement to
8 W nni peg the day before?
9 A It woul d appear that way, yes.
10:12 10 Q And |'m sure you are not sure of what did
11 transpire, but pretty logical that once W nnipeg
12 got the information October 21st, they would have
13 phoned Saskatoon and said hey, we've got a fellow
14 here that says he commtted a couple of rapes in
1012 15 Saskat oon, do you want to talk to him and get a
16 statement from him that's pretty |ogical?
17 A That woul d be a standard process.
18 Q And Detective Karst going there with Inspector
19 Nordstrom on October 22nd, it's kind of a done
1012 20 deal already by that time, this isn't new or
21 revealing, they are basically going to get a
22 statement just conform ng what he has already told
23 the W nni peg police; fair to say?
24 A Yes.
1012 25 Q | nspector Nordstrom, as | understand it, he was
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the head of norality?
He was, yes.
And so | ogical that he would go along?

Yes.

And the (V5)--- and -- the second statement that

was given is 012639 and | don't think we have

to -- well, let's bring it up just for the rec

That's again the October 22nd statenment and that

relates to Ms. (V3)------ and he describes it and
again gives a little bit of detail, not much about
it and says where it took place and so on.
Basically these two matters, (V3)------ and
(V5)---, those investigations would fall under the
morality section?

Yes.

And | ogical, therefore, that Inspector Nordstrom

woul d have been there?

Yes.

And | take it the follow-up, if there's even going

to be any followup because you've now, this
more or |l ess a done deal, he has pled guilty,
would fall to the morality section; in other
wor ds, what are we going to do with these
statements, are there going to be sone charges

laid, that sort of thing?
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Yes.

You mention that, not surprising, Detective Karst
woul d have gone al ong because he was a good

i nvestigator and was often sent or occasionally
sent to get statements and that because he did a
good job?

Yes.

But once those statements were obtained, this
woul d be a norality issue and they are going to
deci de where they go?

That woul d be the normal practice.

Detective Karst was not in morality?

No.

The sentencing takes place on May 21st -- May
20t h, 1970 we saw from the information, he gets a
total of 13 years. Wuld the -- would the police
service, Saskatoon Police Service have a role in
arranging the court appearance for Larry Fisher in
Saskat chewan or wherever, would you have a role in
that? Who would make the final call on how that's
going to be dealt with?

Well, | would suggest that if it's established
that a crime within the Saskatoon jurisdiction had
occurred and they had support for the crime, it

woul d be the Saskatoon Police Department's
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1 obligation to prepare the charges and set them
2 Q Now, you prepare the charges. Who's going to deal
3 with those charges?
4 A Normally it would initiate with the division that
1015 5 is charged with the responsibility. In this case
6 it was the morality division, they would have the
7 investigation to that point and they would then
8 follow it up with --
9 Q VWho would deal with the charges in court?
1016 10 A It would be -- charges would be sought on the
11 basis, assum ng that they are supportable, and
12 then some officer in the court would swear to the
13 information and then once the information and the
14 accused is before the court, the process then
1016 15 becomes that of the court.
16 Q And who discusses with the accused or his defence
17 counsel what your sentence is going to be, that
18 sort of thing?
19 A It would be the Crown.
1016 20 Q The prosecutor would deal with that?
21 A Yes.
22 Q In this particular case we saw that M. Fisher
23 eventually pled guilty, notw thstandi ng he had
24 given his statements already in October of 1970 to
1016 25 the W nni peg charges, he didn't plead guilty until
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May 20th, 1971 and at that time got 13 years. He
then came back to Saskatchewan, pled guilty to
four charges here and got concurrent time. Would
t he Saskatoon Police Service have been involved in
negoti ating whatever agreement there was in ternms
of where he's going to plead guilty, what sort of
sentence he's going to get, anything of that
nature?

My understanding of that process is that either

t he accused or his defence counsel would initiate
t hat process and that that process would have to
be, if it was going to be heard or dealt with in a
jurisdiction other than the jurisdiction where the
crime occurred, the Attorney General would have to
provide his consent or waive the process.

We saw on the information in the W nni peg charges
that M. Fisher was represented by a Lawrence, or
L, I think it's Lawrence Greenberg, and | think
we'll hear that he simlarly represented M.

Fi sher on the charges in Saskatchewan. Do you
know, to your know edge, if the Saskatoon Police
Service would have had any direct dealings with
M. Greenberg?

| don't have any information on that.

And would you expect that they would or would you
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1 expect that that would be dealt with by the Crown

2 prosecutor's office or the Department of Justice?

3 A | was never really involved in that other than a

4 very general sense, but | would suggest that a
1018 5 possi bl e way would be the defence | awyer would

6 contact the Attorney General and then maybe get

7 direction fromthe Attorney General and then it

8 woul d kind of come back through the Saskatoon

9 Police Department. As | understand, it did
1018 10 because there's some correspondence where they

11 were asked for the summary of those offences that

12 were going to be dealt wth.

13 Q So in other words, you were asked for some

14 i nformation which you provided?
10:19 15 A Yes.

16 Q In terms of negotiating what his sentence should

17 be, that sort of thing, any indication that the

18 Saskat oon Police Service was involved in that?

19 A No, and usually the police are never involved in
1019 20 t hat aspect.

21 Q Now, the suggestion was made that M. Fisher

22 didn't receive any tinme for the offences he

23 commtted in Saskatchewan and | want to ask you

24 about that. s it fair to say that circunstances
1019 25 ari se where you woul d have an accused who is
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1 arrested on one or two or maybe more than two

2 of fences, is going to clearly be found guilty,

3 decides to plead guilty and decides that he's

4 going to basically clear everything up at the same
1019 5 time?

6 A Yes.

7 Q That could happen in some very m nor offences,

8 l'i ke, for example -- | shouldn't describe break

9 and enter as m nor offences, but you m ght have
1020 10 someone who's caught on two or three break and

11 enters, they are prepared to admt to six others

12 and want to get them cleared up all at the same

13 time?

14 A That's usually -- ny experience has been that
1020 15 that's usually how these things occur.

16 Q And part of the reason for that is that the

17 i ndi vi dual doesn't want to do time on the first

18 two break and enters, get released, then gets

19 charged on the next six and then maybe have to go
1020 20 back to jail again?

21 A | think that's an el ement that nmust cross the m nd

22 of the accused.

23 Q And generally if I'"ve got to go to jail, maybe |

24 m ght as well get everything cleared up so that
1020 25 when | get out | can start fresh, so to speak?
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1 A Yes.
2 Q We see that happen with nore serious offences as
3 wel |l , armed robberies for exanmple?
4 A Yes.
1020 5 Q Someone m ght have got caught holding up a
6 7-El even and admts to two or three others because
7 they want to get them all cleared up. Fair to
8 say?
9 A My experience has indicated that's the way it
1021 10 usual ly happens.
11 Q You woul d see that and you would have seen that
12 certainly with sexual assault offences, and |I'm
13 t hi nki ng, for exanple, certainly in the |ast 20
14 years we've seen a number of individuals charged
1021 15 with sexual assaults, residential school
16 situations, situations |ike that, positions of
17 trust, offences laid, charges laid there?
18 A In a general sense, yes, | have.
19 Q Sure. And it's not uncommon in those
1021 20 circunstances to see a series of guilty pleas
21 entered and basically one | arge sentence inmposed?
22 A Yes.
23 Q And | take it you are not able to coment what
24 role the Saskatchewan offences had on the 13 year
1021 25 sentence that he received in Wnni peg?
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1 A No.
2 Q But in your experience as a police officer, it
3 woul dn't be unusual that the 13 year sentence was
4 i mposed with sonme consideration that he's also
1022 5 going to be giving guilty pleas on some charges in
6 Saskat chewan as well, that they are going to clean
7 everything up, that certainly is a possibility?
8 A Yes.
9 Q And all the nore so when we know that when he
1022 10 entered his guilty plea in Manitoba and received
11 his sentence on May 20th, 1971, he had al ready
12 given statements admtting to at |east two of the
13 of fences in Saskatchewan?
14 A It would appear that that's what happened.
1022 15 Q OCkay. The sentencing that took place of M.
16 Fi sher in Saskatchewan on Decenber 21st, 1971, |
17 take it you have no particular know edge of that?
18 A No.
19 Q In terms of why that date was picked or whether it
1022 20 had anything to do with M. Fisher or his counsel
21 wanting that date or that time, you have no
22 knowl edge of that?
23 A No knowl edge.
24 Q Were you aware of anything that prevented the
1023 25 public from having access to what took place in
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1 the sentencing of M. Fisher in 1971?
2 A No.
3 Q Would | be correct that basically crimnal record
4 is public information?
1023 5 A Yes.
6 Q If the CBC or anybody el se wanted to see if Larry
7 Fi sher had a crimnal record or had been convicted
8 of crimnal offences, it's available to the
9 public?
1023 10 A | should correct that, | think a conviction is
11 public.
12 Q Yes. A conviction is public record?
13 A Yeah.
14 Q Now, there was sonme questions asked about advising
1023 15 compl ai nants or advising people who have been the
16 victim of offences as to the outcome of charges?
17 A Yes.
18 Q Now, | just want to talk in this particular case,
19 dealing with the (V2)----- , (V1)-, (V5)---,
1024 20 (V3)------ of fences, those all would have fallen
21 under the norality section?
22 A Yes.
23 Q And in ternms of -- by that | mean the
24 investigators assigned to those files would have
1024 25 been all norality officers?
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1 A | would assunme that that was the case.
2 Q And woul d have been overseen by, in this case by
3 | nspect or Nordstrom?
4 A Yes.
1024 5 Q And in terms of somebody going and advising those
6 four that charges had been di sposed of dealing, or
7 their charges had been di sposed of, would you
8 normal |y expect that that would fall to morality?
9 A Yes.
1024 10 Q Now, we heard from --
11 A Or somebody on behalf of nmorality.
12 Q They woul d be the ones giving the directions or
13 overseeing it | should say.
14 A Yes.
1024 15 Q We've heard from Ms. (V5)---, (V5)-- (V5)---
16 testified that she was advised of an arrest and
17 that the individual was arrested and was
18 responsi ble for some other rapes as well, we've
19 heard that testimony, and | think it's in the RCWVP
1025 20 report of her which is document 254911, and again
21 | take it you have no know edge as to how that
22 came about or sort of why she was told that and
23 maybe the others weren't?
24 A No, and | would have never -- | wouldn't have been
1025 25 in a position at that time to really be invol ved
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1 in that process.

2 Q Sur e. Coul d we have up document 105246, and this

3 is a report of Gus Weir who | understand was a

4 morality officer?
1025 5 A | believe that's right.

6 Q And this is a report, February 5th, '71, and so

7 this would have been after M. Fisher had given

8 his statement, still hadn't -- the charge hadn't

9 been di sposed of, but given his statenment.
1026 10 "The situation concerning this

11 occurrence and the all eged ment al

12 condition of the accused was expl ai ned

13 to this girl and her parents. At the

14 present time these people appear to be
1026 15 conpletely satisfied with the actions

16 taken re this occurrence. This therefor

17 is a concluded report."”

18 If I can just scroll up a bit I think. Sorry.

19 Yeah, no, that's it. So it appears as though at
1026 20 that time Officer Weir, Morality Officer Weir

21 certainly is advising Ms. (V5)--- that there is

22 an accused tal king sonmething about the mental

23 condition, and |I'm not going to ask you questions

24 about that because there are some other docunments
1027 25 that refer to that | think, but talking about the
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1 mental conditions, certainly advising her about
2 the accused and it appears as though she
3 considers the matter concl uded. ' m sure you
4 weren't aware that this took place in February,
1027 5 "717?
6 A No, |I'm not.
7 Q But fair to say it appears as though Morality
8 Officer Weir is getting back to the victim and
9 advi sing her at |east of the status of the
1027 10 situation?
11 A That's what it suggests to ne.
12 Q And in ternms of why that doesn't appear to have
13 happened with the others, you are not sure of
14 t hat ?
1027 15 A No, | don't know.
16 Q Now | want to ask you a few questions about the
17 suggestion that the information about the rapes
18 and sexual assaults took place was somehow hi dden
19 from M. Ml gaard or his defence counsel in 1969
1028 20 and early 1970 when he went to trial. First of
21 all, was there any attenmpt on your part, you
22 personally, to try and hide that information from
23 either M. Ml gaard or his defence counsel or
24 anyone on behalf of M. Ml gaard?
10:28 25 A No .
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1 Q Are you aware of any effort by any menbers of the

2 Saskat oon Police Service, and specifically

3 Detective Karst or anyone else, to try and hide

4 that information from M. M| gaard?
1028 5 A "' m not aware of anything of that nature.

6 Q Now, M. Fisher has been referred to as a seri al

7 rapi st and are you -- | don't know if you can

8 comment on this in terms of how well it was known

9 in 1968 into 1969 and early 1970 that someone had
1029 10 commtted or was alleged to have commtted a

11 nunber of sexual offences. Do you know how

12 wi de-spread that information m ght have been?

13 A It's kind of hard to assess that at this stage of

14 t he ganme because of the time frane. ' m sure --
1029 15 "' m sure that the presence of those types of

16 crimes would have been a concern to the comunity

17 and of course to the police service.

18 Q Okay. We've referred to docunment 050611 and if we

19 can just bring that up if you could, and that's
1029 20 just the publication that took place on page 3 of

21 t he StarPhoeni x December 14, ' 68 issuing a warning

22 about two instances of alleged rape and an assault

23 t hat were brought to the police's attention,

24 Ri verdal e area and one at the university, telling
1030 25 people to be on the | ook-out, be careful, and I
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don't know if you said whether you had any

specific recollection of that being put out or

not ?
No, | didn't. | think this is the first time |'ve
seen this.

Ckay. But it has been established that was put

out there, so certainly there's some public notice

gone out, be on the | ook-out?

And |'m not surprised at that.

Okay. "' m going to ask if we can have document

050612, this is a copy of a publication of a

February 3rd, 1969 edition of the StarPhoenix and

it starts out, if I can highlight that paragraph:
"A $2,000 reward was authorized today by
t he Board of Police Comm ssioners for
information | eading to the apprehension
of the slayer of Gail MIller."

And gives the address there. If we can go on, if

| can just |look at this area here, highlight that

if I could, thanks:
"One of the possibilities being
investigated by the police is that the
attacker was a rapist who was active in
the city last fall.

She had been dead about an hour
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1 bef ore her body was found by a child
2 Friday norning about 8: 30.
3 Police have issued a plea to
4 all citizens to contribute any
1031 5 information which mght aid in the
6 i nvestigation."
7 "' m not sure, do you recall this publication?
8 A | don't recall it. | do recall that there was a
9 reward posted, | recall that, but | don't
1031 10 specifically recall this, and it doesn't suggest
11 that | didn't see it at the time, | just don't
12 remember .
13 Q Sure, | appreciate that. But certainly it seens
14 to be sending out the message to the public that
1031 15 this nmurder m ght be related to the attacker who
16 was a rapist active in the offences in the fall?
17 A Yes.
18 Q | f we can put up document 050613, this is a
19 simlar story that appeared in the Regina
1032 20 Leader - Post February 4th, '69, first paragraph
21 there -- sorry, yeah.
22 "Police are investigating the
23 possibility that the person who sl ashed
24 a 20-year-old nurses' aide to death
1032 25 Friday may be the same person who
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attacked three wonen here last fall."
This is story originating out of Saskatoon.

"Last fall police said that they

beli eved one man was responsible for two

rapes and one attenmpted rape of wonen on

city streets.”
Again, this a Leader-Post article, but would it
be fair to say that this seenms to be saying to
the public, you know, we think it could be the
same person, m ght be, m ght not be, but we're
concerned it m ght be the same person; correct?
That's what | would assune, yes.
And then if we could put up docunent 050614, this
is a February 6, '69 article, "Purse yields no

fingerprints,” and | think you already referred to
that, checked the purse for fingerprints, didn't
find anything, and then we've got a statement by
Superi ntendent Wod:
"Supt. Wod said women who have recently
been i ndecently assaulted and had not
pressed charges or reported the
incidents were now comng forward to the
police."

Again, it seens to be referring, okay, we've got

ot her matters, people are comng forward, that
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1 sort of thing. It's interesting, the (V9)----
2 report, although the incident occurred January
3 15th, '69, the report she brought in on February
4 6t h, ' 69. ' m not sure if that's what
1033 5 Superi ntendent Wod is referring to, but again it
6 seems to be at | east you are telling the public
7 there m ght be some connection?
8 A Yes.
9 Q When this matter proceeded to prelimnary hearing,
1033 10 to trial, did you have any reason to believe that
11 M. Mlgaard or his counsel or anybody else on his
12 behal f woul dn't have been aware of these sort of
13 rat her public stories that were out there, that
14 someone had comm tted some sexual offences that
1034 15 m ght have been the sane person?
16 A | would not be know edgeabl e on those things.
17 Q You had no indication of that one way or the
18 ot her ?
19 A No.
1034 20 Q | want to ask you, do you recall, sir, getting any
21 requests, did you receive any request on behalf of
22 M. Ml gaard or on behalf of his counsel or anyone
23 on his behalf saying 'lookit, can you give us some
24 i nformati on about these other offences, can you
1034 25 tell us about them these are reported'?
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1 A No, | don't have that information. |'ve never
2 had.
3 Q Do you know if you received any request to supply
4 information on any of the people that you had
1034 5 consi dered as possible suspects in the death of
6 Gail MIller?
7 A No.
8 Q In 1969 -- let nme ask you this question, | want to
9 tal k about disclosure, disclosure of information
1035 10 by -- to defence counsel. First of all, in 1969
11 and 1970 were the police directly involved in
12 delivering disclosure to defence counsel ?
13 A | would say no. | think they would respond to
14 direction from the Crown.
1035 15 Q So the conmmunication in terms of | want disclosure
16 if I"m defence counsel or here is disclosure if |
17 am t he Departnment of Justice or Crown prosecutor,
18 t hat woul d take place between the Crown prosecutor
19 and defence counsel ?
1035 20 A That was nmy understandi ng.
21 Q Direction would be you being told by the Crown get
22 this information for me because | want to pass it
23 on to the defence, sonmething of that nature?
24 A Yes.
1035 25 Q And we know, and | as a defence counsel know that
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t hi ngs evolved with disclosure after the Charter

was i nplemented, after the Stinchconb decision

came down. Do you know what | mean when | refer

to the Stinchconb decision?

Yes.

Can you tell us what that is?

wel | --

Just as your understanding of it.

My understanding is that there was a -- the case
had provided for the required sharing of
information with defence on cases. That's
basically the limt of nmy understanding.

Sure. That was a decision of the Suprenme Court of
Canada?

Yes, | would assume.

And certainly after the Charter and after the

Stinchcomb decision came down, the disclosure

obl i gations changed quite significantly?

My understanding is that they are now, it's an
obligation to provide.

1969, 1970 would have been prior to the

i mpl ement ati on of the Charter and prior to

Sti nchconb?

That's the way | understand it.

" m jumping around a little bit, but there's a
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1 couple of areas | want to cover. Sexual assaults
2 and rapes were dealt by the norality section of
3 t he Saskatoon Police Service in 1969-'707?
4 A Yes.
1037 5 Q Was that still the situation when you retired as
6 chief in 19917
7 A ' m not certain. At sonme point we started to
8 amal gamate some of the police, police divisions,
9 and | can't be certain. | think at some point,
1037 10 and I may be wrong, at some point morality and
11 detectives were amal gamat ed.
12 Q Can you tell me what else was dealt with by
13 morality in 1969, what other types of offences or
14 areas of question?
1037 15 A Well, they would deal with situations of |esser
16 i mportance such as bootl egging and gam ng and t hat
17 type of thing, that would be, that would al so fal
18 into the area of morality, sudden deaths. \When |
19 say sudden deaths, these are deaths that occur at
1038 20 home usually of natural causes, but in any event,
21 there has to be an exam nation by police and the
22 i nvol vement of the coroner, those are the kinds of
23 i ssues that -- suicides, sometimes suicides fel
24 into that situation, suicide was obvious and of
1038 25 course morality would tend to that.
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1 Q In terms of sudden deaths, would it be fair to say

2 if there was any indication of sort of foul play

3 or that it wasn't just a natural death, so to

4 speak, that it would then be moved over to the
1038 5 detective section?

6 A Yes, and it would probably be jointly approached.

7 Q Looki ng back on it now in 2005, |ooking back on

8 the situation in 1969, rapes, and in this case

9 we're dealing with some very, very serious rapes,
1039 10 and by that | mean, you know, of individuals who

11 suffered greatly because of them they sort of

12 stand out in morality as being an extrenely

13 serious offence that's lumped in with a number of

14 ot her offences that just aren't very serious?
1039 15 A | think that's a fair assessnent, yes.

16 Q Would it be fair to say that maybe our thinking

17 has changed a bit on that, that the police

18 service's thinking has changed on that a bit over

19 the years to sort of move those type of offences
1039 20 more into the category of nurder and serious

21 assaults, that sort of thing?

22 A | would think that possibly that is occurring.

23 |'ve been away from police work for over 13 years

24 and I'm not sure what's happened since |'ve been
1040 25 away, but the thinking was already there before |
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1 left and I'm not just quite certain when we
2 started to restructure the organization of the
3 police department to include those offences as |
4 had suggested earlier. | think we amal gamat ed
1040 5 morality and the detective division. There was
6 also a youth section that was involved there and I
7 t hink that was separated for the very need to deal
8 because eventually you had to deal with youth in a
9 different way than you did with adults.
1040 10 Q Al t hough | think you've indicated this, you would
11 hope that there would be communicati on between,
12 say, the norality section and the detective
13 section. The fact, however, that you had two
14 di fferent sections, one section is dealing with an
1041 15 offence and this section, the detective section is
16 dealing with the murder and they are separated can
17 create some conmmuni cation problens?
18 A Oh, there's no question about it, that's always,
19 al ways a concern throughout an organization such
1041 20 as the police department. There's -- when | left
21 there | think there was over 400 police officers.
22 The incidence of the work | oad had increased very
23 much, the population of the city had increased
24 very much, and it became a greater concern as the
1041 25 city grew.
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And in this particular situation, the Gail Ml er
situation, although notwi thstanding that you

| ooked at the possibility the perpetrator of the
rapes may have al so been the nurderer of Gai
MIller, the fact remai ned that the rapes were
being investigated by nmorality and the nurder was
being investigated by the detective section; would
t hat be correct?

Yes.

MR. FOX: M. Comm ssioner, |'m not sure
when you wanted to break for the norning. | can
carry on here for a while yet.

COMM SSI ONER Mac CALLUM At 11.

MR. FOX: At 11, 15 m nutes?

COMM SSI ONER Mac CALLUM Oh, no, sorry,
|'ve got my times wrong. We can break now.

MR. FOX: Thanks.

(Adj ourned at 10:42 a.m)
(Reconvened at 11:05 a.m)

MR. FOX: M. Comm ssioner, it's great to
have all this backing back here, because they can
correct nmy errors. | made anot her error, M.
Penkal a, so don't feel bad.

| -- you asked for a document

number, this was referring to the RCMP report
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1 that indicated the time to walk, | think, from
2 the Gail M Iler |ocation to the (V4)--- location,
3 and | gave you an incorrect number. The nunber
4 for that report, the correct nunber --
1:05 5 COMM SSI ONER Mac CALLUM Just a mnute, if
6 | can get back to it here, please.
7 MR. FOX: It's an 02 number.
8 COMM SSI ONER Mac CALLUM Well, 1'Il go
9 through it later, just give it to me.
11.05 10 MR. FOX: Okay. And the correct nunber,
11 it's the RCVMP report, and it's 023167, that's the
12 document number. | made reference to, | think,
13 page 223, which was the page nunmber, | can't
14 remenber that offhand.
11.06 15 COWM SSI ONER MacCALLUM Oh yes, yeah.
16 MR. FOX: But that's the correct docunent.
17 BY MR. FOX:
18 Q Now, M. Penkala, a couple nobre questions. | just
19 want to bring up, if | could, the (V5)-- (V5)---
11.06 20 statement that was given in October of 1970, and
21 that's document 012642, and if we |look at -- if we
22 | ook at that down right about there, if we could
23 hi ghli ght that part, it |looks like M. Fisher was
24 asked about where he was living on the date of
11.06 25 this offence, and this was in February of 1970:
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"Q On that date do you remember where you
were living?
A Yes, | lived at 1824 Avenue D North."
woul d have been the indication of his address
t here. If we can | ook, then, if you can bring up
the (V3)------ statement and - -

COMM SSI ONER MacCALLUM  And when was t hat
date?

MR. FOX: Sorry, that was the date, | think
he was asked where he was living the date of the
of fence, which would have been February of 1970.

COMM SSI ONER MacCALLUM  All right.

BY MR. FOX:
And then if you can bring up the (V3)------
statement, and that's 0126 -- 012639. Thanks.
And the question was asked, now we're talking
about Novenber '68 offence so the question was
asked:
"Q Did you live in Saskatoon around
November of 1968",
and he answer ed:
"A Yes, probably at 512 Avenue F South or
1530 Avenue C North."
And | think, if you read through the two

statenments, there is no indication that he |ived,
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1 at some point in time, at 334 Avenue O South, and
2 t hat, of course, would have been the address
3 where Al bert Cadrain lived and Larry Fisher
4 apparently lived in the basement.

1108 5 A Yes. Pardon nme, yes.
6 Q Are you aware of any information comng to you, or
7 comng to the Saskatoon Police Service in the fall
8 of 1970, indicating that M. Fisher had |lived, at
9 one time, at 334 Avenue O South?

11.08 10 A Um, | don't recall in nmy personal know edge.
11 Q There is none in the statements that were obtained
12 and you have no recollection of that either?
13 A That's right.
14 Q | want to talk just a little bit about Linda

11.08 15 Fi sher, and she was the wife, ex-wife of Larry
16 Fi sher, who came in and apparently spoke at the
17 police station and gave a statement, or a report
18 at least, | think in 1980 it was, and you indicate
19 t hat you have no recollection of that?

11:09 20 A That's, that's correct.
21 Q And no recollection of what follow-up that took
22 pl ace with that statenment?
23 A That's right.
24 Q Okay. Now woul d | be correct just in general

11:09 25 terms, speaking to you as a former police officer,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




11:09 5

11:09 10

11

12

13

14

11:10 15

16

17

18

19

11:11 20

21

22

23

24

11:11 25

Joseph Penkala
by Mr. Fox
Vol 51 - Thursday, June 9th, 2005

Page 9840

if | received a statement |ike that ten years
after the fact froman ex-wife at 4:20 in the
mor ni ng who was drinking, and perhaps sonme
suggestion that there had been recently announced
a $10,000 reward, | mght at least initially view
it with some skepticism?

Um, | think, | think that's reasonable to assume
t hat .

Those are all just factors that would go into
where you go with that?

Yes.

Am | correct that certainly, prior to 1980, there
had been never any record that you are aware of,
or knowl edge that you have, of hearing anything
from Linda Fisher, or anyone on her behal f, that
Larry Fisher m ght have somehow been involved in
t he death of Gail MIller?

"' m not aware of anything.

Can you bring up docunment 213637, please. [''m
sorry, it mght be 213627 -- yes, 627, |'m sorry.
Thanks. This was a letter of M. Merchant, who
appears to have been then counsel for M.

M | gaard, that Ms. Knox had pointed out and

Comm ssi on Counsel had then produced. It's dated

Oct ober 12th, 1983, it's a letter sent by
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1 M. Merchant to a process serving conmpany, and in
2 the | ast paragraph -- if | could just highlight
3 that -- the letter begins asking himto try and
4 | ocate these people, and reference there is to:
1111 5 "Li nda Fisher."
6 Referred to:
7 "In 1969 she lived at 334 Avenue O
8 Sout h, Saskatoon, Saskatchewan. She
9 married Larry Fisher who is presently in
1111 10 prison for a rape charge."
11 Do you remenmber any contact by anyone on behal f
12 of David Ml gaard in 1983, or through the bal ance
13 of the 1980s, asking you for information about
14 Li nda Fisher or Larry Fisher?
11:12 15 A No.
16 Q | want to just, I'm-- go back to 1969. \When we
17 | ook at the reports it |ooks |ike M. Karst, then
18 Detective Karst, didn't have very much invol vement
19 with the Gail MIler murder investigation
11:12 20 t hroughout the month of February 1969; | don't
21 know if you have any recollection of that or not?
22 A Umtm, in a general sense, | recall that --
23 Q And it |l ooks like his first significant
24 invol vement, | think he had did sone
11:12 25 house-to-house in -- questioning the very first
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day, but after that the first significant

i nvol vement seems to be when he was asked to

the statement from Al bert Cadrain on March 2n
19697

That's consistent with nmy understandi ng, yes.
You had written the letter that we've already
referred to February 5th, 1969 to the RCMP se
if they could come up with anybody that m ght
commtted a simlar offence, that sort of thi
Yes.

And |'m assum ng, from February 5th through t
March 2nd, 1969, you were also at |east | ooki

the other rapes to see '"is there any suspect
we can identify in those offences, or one of
of fences, that we m ght be able to connect to
Gail MIller matter'?

Yes.

And it would be fair to say that by March of
when Detective Karst became involved in the f
nobody had been identified to fit that catego
That, in my, in my know edge, is consistent,
And Detective Karst would have been -- becone
invol ved essentially when David M| gaard was

identified as really the first suspect that vy

had where you had direct evidence that he may
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1 have, someone nmay have been involved in the death
2 of Gail MIler?
3 A Yes.
4 Q The (V1)- -- and | realize you weren't in
1114 5 morality, but the (V1)- raped occurred in October
6 '68 and the (V2)----- one in November of '68, |I'm
7 assum ng norality would have been investigating
8 t hose offences on an ongoing basis fromthe time
9 they were -- occurred and reported to try and find
11:14 10 a suspect?
11 A That would be nmy assunmption as well .
12 Q And certainly by March 2nd, '69, we're now four or
13 five nonths down the road after those offences, no
14 suspect had been identified?
11:14 15 A Not to my knowl edge.
16 Q Umm, there was a suggestion put to you in
17 cross-exam nation by M. Lockyer that, after the
18 meeting of May 16th, 1969, the so-called theory
19 t hat one person may have been responsible for al
11:15 20 of these offences was basically never | ooked at
21 again; do you remember that suggestion being put
22 to you?
23 A Yes.
24 Q And | understand that -- maybe we can just bring
11:15 25 this docunment up, and |I'm not sure if | gave this
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1 to you |l adies or not, but 042513. This is a
2 report, and | think it's dated May 28th, 1969 by
3 -- sorry -- if we can highlight that there -- |
4 think it's Morality Officer Cressman?
11:15 5 A Yes.
6 Q And, | ooking at the report, I'm not sure if we can
7 -- looks |like he has got some follow-up on the
8 files, some further discussions with Ms. (V1)-,
9 and it concludes he hasn't been able to |ocate
11:16 10 Vince Silvester:
11 "I would respectfully suggest
12 that due to the length of time this file
13 has been open and all | eads have been
14 foll owed up, and nothing further has
11:16 15 been | earned about the person
16 responsible this file be closed. In the
17 event that any new information comes to
18 [ight this file could then be opened."”
19 So it appears as though May 28th, 1969 this
20 so-called theory, | guess, was bei ng addressed,
21 at least to the extent that you just couldn't
22 find anybody that you could connect to the (V1)-
23 of fence?
24 A It appears that that, that was obviously the
11:16 25 conclusion of the investigator, and that's not
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1 unusual .

2 Q Sure. And if we go back, your theory so to speak,

3 and a logical one it was at the time, kind of came

4 up very quickly after the Gail MIIler murder, you
1117 5 wr ot e February 5th, '69. But if we can just bring

6 up the RCMP report, the May 7th, '69 report,

7 250597, now this report is -- it's date-stanped

8 May 16th, '69, it's dated May 7th, 1969, so this

9 is -- February to March, March to April, April to
1117 10 May -- pretty much three months since the theory

11 was espoused, and would it be fair to say that by

12 May 7th of 1969, sone three months after this

13 t heory was espoused, you still hadn't come up with

14 any suspect that was connected to all of the
1118 15 of fences?

16 A It woul d appear by this report.

17 Q Fair to say by May 7th, '69 you had David

18 M | gaard, who was a suspect in the Gail MIller

19 mur der; correct?
11:18 20 A Yes.

21 Q But you still didn't have any other suspects on

22 t he other offences?

23 A It woul d appear that way, yes.

24 Q And |'m going to suggest to you that there appears
1118 25 to have been some fairly extensive work to try and
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1 find a common suspect but you just weren't getting

2 anywhere in that?

3 A A person can certainly assunme, and | think that

4 woul d be a very accurate assunmption by the fact
11:18 5 t hat - -

6 Q Well just, if we could | ook at paragraph 15 for

7 exanple -- I'"'msorry, |I'mgiving you paragraph

8 nunbers, not page numbers -- but paragraph 15 is

9 -- sets out very clearly reference to the (V4)---,
11:18 10 (V4)---- (V4)--- matter and the circunmstances of

11 it, so it would appear as though (V4)--- was

12 | ooked at as anot her possible, possible |Iead,

13 possi ble simlar offence. And it concludes, the

14 review concl udes:
11:19 15 "(V4)--- was again interviewed by Insp.

16 Ri ddel |, however she was unable to

17 enl arge on any of the information

18 already given to the City Police."

19 ' m not sure if you have a recollection of that
11:19 20 but it appears as though you investigated it, and

21 the RCMP cane in, they investigated it, you just

22 weren't getting any more from her?

23 A It woul d suggest that, yes.

24 Q | want to, if we could, move to paragraph 19. | f
1119 25 we go to paragraph 19, that's where it begins, it
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lists the other two rapes and attenpted rape that
occurred in '68 that felt there m ght be sone
simlarities. If we could go to the next page it
lists the three, again (V1)-, (V2)----- :
(V3)------ . If we could go to paragraph 20, some
more follow-up:
"As none of the exhibits obtained in any
of the above cases had been anal yzed by
our Laboratory, it was suggested that
this be done in order to establish
whet her or not the person responsible in
t hese incidents was the same one
responsi ble for the MIIler murder.
Accordingly, on 20 March 69 exhibits
obtained from (V2) (V2)- (V2)----- and
(V1)--- (V1)- were transported to
C.D.L., Regina for serological
exam nation."
And it goes on to describe what was -- go to
par agraph 21:
"As a result of the foregoing, it is
felt there is a strong possibility the
three rapes and the murder are directly
connect ed. In view of this, extensive

interrogation was conducted with
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1 (V2)----- with negative results. She,
2 however, did indicate and named a person
3 who was | ater interrogated and submtted
4 to a blood test which indicated he was a
1120 5 menber of the O Group. These three
6 girls have been interviewed at length to
7 no avail. All stated that they have not
8 seen a person as described in their
9 statements nor have they any idea who
1121 10 may have been responsible.™
11 Once again, it appears as though there had been
12 some followup by the RCMP to what you did, being
13 t he Saskatoon Police Service, and they are still
14 not comng up with anybody?
1121 15 A That's what it appears to say.
16 Q And | think that conclusion is reinforced on
17 paragraph 32, which is at 607, right at the
18 bottom
19 "As it is believed that the rapes which
1121 20 occurred in this area in the late fal
21 of 1968 are definitely connected to this
22 of fence and were commtted by the sane
23 person, local individuals who have been
24 interrogated have fitted the
1121 25 descriptions as given by (V2)----- :
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1 (V1)- and (V3)------ : Attenmpts to

2 uncover further information in this

3 respect have been to no avail.

4 Searches, etc. have been conducted in an
1121 5 effort to recover clothing |ost by the

6 victims, also without result."”

7 Is it fair to say that you investigated, the RCWMP

8 came in, they took a look at it, investigated,

9 there was a theory but by May of 1969 no common
1122 10 suspect was found --

11 A I --

12 Q -- by yourself or by the RCMP?

13 A That's the way it appears to nme, yes.

14 Q And what you had in May of 1969 was evidence which
1122 15 pointed directly towards David Ml gaard in

16 relation to the murder of Gail MIller; correct?

17 A Yes.

18 Q | have asked you some questions about M. Karst.

19 Unm based on your dealings with M. Karst over
1122 20 the 50 years that you have known him your

21 supervi sion of him when you were a senior officer

22 and ultimately the chief, do you; what do you

23 think is the |ikelihood that he would have coerced

24 a statement out of Nichol John, Ron WIson, Albert
1122 25 Cadrain inplicating Gail MIller -- or inplicating
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David M | gaard?

| have never known M. Karst to be in that
particul ar area at all, | have never known himto
attempt that, and while |I didn't always work with
him 1l just don't see it in his character.
Detective Karst is going to be, or former
Detective Karst is going to be able to testify,

Li eutenant Short is deceased, and M. Pringle and
| were comm serating, we hope there isn't an
inquiry 30 years from now about this Inquiry and
we're deceased, because the last thing I want to
have is people tal king about nme when |I'm dead and
you are not here to defend yourself. But

Li eutenant Short, |I'mjust going to ask you, can
you tell me what your impressions were of

Li eutenant Short in terms of his honesty or the
possibility that he m ght have been involved in a
coverup or fabricating evidence, anything |like

t hat ?

| simply would not -- pardon me -- | just would
not see that in M. Short neither.

We've talked a little bit, and there's been some
docunmentation filed at the outset which sort of
lists the hierarchy, if | can describe it as that,

in 1969. And you had the chief, the deputy chief,
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1 and then the superintendent of crim nal
2 investigations, that would have been
3 Superi nt endent Wbod. He woul d have overseen al
4 crimnal investigations, that included your
1124 5 departnment as well, as | understand it?
6 A Yes.
7 Q And then the three divisions, detective, nmorality,
8 and investigation; detective would be headed up by
9 Li eut enant Short ?
11:24 10 A Yes.
11 Q And norality would have been headed up by
12 | nspect or Nordstrom?
13 A Yes.
14 Q And then you would have headed up the ident?
1124 15 A That's right.
16 Q Woul d you three have been considered equal rank?
17 A No, | was of a |lesser rank as was Lieutenant
18 Short, and --
19 Q So I nspector Nordstrom woul d have been the highest
1124 20 rank of the three?
21 A He was, yes.
22 Q Okay. And just going to detectives, bel ow
23 detectives you would have then had detective
24 sergeants, that would have been Mackie, Reid,
1125 25 Porter and Ward; those were --
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1 A Yes.
2 Q OCkay. And then below that you then have the
3 detectives, and there is a number of them and
4 that's where we would find Eddi e Karst?
1125 5 A That's correct.
6 Q In terms of -- and | don't think M. Karst is
7 going to suggest otherwi se, that he woul dn't have
8 had input in ternms of the investigation, that sort
9 of thing -- but in terms of overall direction of
1125 10 the investigation or decision-mking would |I be
11 correct that he, as a detective, would not have
12 had a direct role in that, so to speak?
13 A Yes, | think that's fair. He woul d certainly have
14 an opportunity to seek direction and provide
1125 15 input, but it wouldn't be left to his own, his
16 own - -
17 Q It woul dn't be what?
18 A It wouldn't be left to his own devices to continue
19 with things.
1125 20 Q So Detective Sergeant Mackie or perhaps Lieutenant
21 Short m ght say 'we're going to go this direction,
22 follow up on this', and he would do that?
23 A Yes.
24 Q And woul d report back?
1126 25 A Yes, he would be obligated to do that.
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1 Q And, in reporting back, m ght give his coments or
2 opi nions or views about what he thought about what
3 he found; that sort of thing?
4 A Yes.
1126 5 Q And m ght also give input as to where he thought
6 you should go in the next step?
7 A Yes.
8 Q But, ultimately, that decision would have been
9 made by sonmeone higher up than hin?
1126 10 A By his supervisor, yes.
11 Q You were asked repeatedly about your position on
12 the conviction of David M| gaard and whether it
13 was correct or incorrect, or whether M. Ml gaard
14 was i nnocent, as information began to conme out
1127 15 about the possibility that Larry Fisher was
16 i nvol ved, or some third party was responsi ble for
17 all of these offences; you obviously recall that,
18 t hose questions that were put to you?
19 A Yes.
1127 20 Q As a police service in, or as a police officer in
21 1969- 1970, after a trial takes place, and nore
22 significantly | suppose a conviction is entered,
23 is there any general follow-up by a police officer
24 or a police service on a matter at that particul ar
1127 25 point in time? |I'mjust trying to get some idea
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1 of kind of your m ndset at the time, or what do

2 you do with that file, so to speak, after it's

3 gone to the Crown, a decision has been made to |ay

4 a charge, it's gone through trial and there has
1128 5 now been a conviction; where are things at then,

6 now, as far as the police service goes?

7 A Well 1, I think I mentioned it throughout my, or

8 at some point during ny testinony. Usual ly the

9 police officers had workl oads that were very
1128 10 heavy, and once a conviction was obtained and nore

11 or less a conclusion to an investigation had

12 occurred, the -- the comon-sensical thinking

13 woul d be "well, I'"m not worrying about that any

14 more, | have set that aside and | have got so many
1128 15 ahead of nme'. So | think that was a general

16 attitude by investigators, it's no |onger valid.

17 | f something would bring it back

18 to light, well then that was a different

19 situation, but generally, yes, the investigators
1128 20 woul d put that aside and not worry about it any

21 nor e.

22 Q Did you have any ability, as a police service, to

23 deal with a conviction once it was done? | mean

24 did you have any ability to say '"we're going to
1129 25 set aside this conviction'; anything |Iike that?
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1 A In terms of setting aside the conviction?
2 Q Yeah?
3 A | don't think it was necessary. It would be known
4 to the investigator, the file would indicate, at
1129 5 some point would indicate that it went to trial,
6 there was a conviction obtained, and it would be
7 al most a procedural conclusion of that file which
8 then would go into storage.
9 Q And in terms of, | suppose, carriage of what
1129 10 happens after that, if somebody is com ng al ong
11 saying '"there is a problemwth this conviction'
12 or something like that, who is sort of overseeing
13 t hat process, at |east from your perspective?
14 A Well from ny perspective, and relating to this
1129 15 situation where there was a conviction, | would --
16 | would have only acted on direction fromthe
17 Justice Departnment saying 'l ook, we now have some
18 concerns, we want to |look at this', there probably
19 woul d be opportunity to weigh it in ternms of
11:30 20 whet her the Saskatoon Police force was the
21 appropriate agency to deal with a reinvestigation,
22 but in any event | would seek the direction of the
23 Attorney General .
24 Q Um, M. Penkala, just you yourself, going back to
1130 25 1970, did you take some confort in the fact that,
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1 for example, a Crown prosecutor had | ooked at this
2 and decided that a charge should go ahead, that a
3 prelim was held, that a trial was held, that an
4 appeal took place, that he had a -- that M.
1130 5 M | gaard had the benefit of what | think you would
6 agree woul d have been seasoned, experience defence
7 counsel at the time; did you take some confort in
8 that, that, you know, that the process basically
9 wor ked, or went through or appeared to have
11:31 10 wor ked?
11 A | was satisfied and accepted that and took a view
12 that the conviction was appropriate, and | nore or
13 | ess stayed with that thought until the very end.
14 Q Um, |'m going to ask to bring up document 216059.
11:31 15 This is a letter, a copy of a letter that was
16 apparently sent by then -- by M. Merchant, then
17 counsel for M. Ml gaard, to Justice Tallis --
18 then Justice Tallis, who was his counsel.
19 "Since it is some time since we spoke, |
11:31 20 write to rem nd you that | am
21 particularly interested in the
22 instructions given by M. Ml gaard and
23 the reason why he did not testify. | f
24 he in fact admtted that he comm tted
1132 25 the crime, then I would |ike to know."
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1 | think it's comon ground, and you well know,

2 there is no obligation on an accused to testify

3 and there's no adverse concl usions,

4 evidentiary-wi se, that could be drawn from t hat
1132 5 fact; you would be aware of that?

6 A Yes.

7 Q Havi ng said that, were you aware that M. M| gaard

8 had not testified at his trial in 19707

9 A Yes, and -- and | -- yes, and then | ater, of
11:32 10 course, | wondered why he hadn't.

11 Q Just somet hing else that you | ooked at and kind of

12 had, the fact that he hadn't stood up at his trial

13 under oath and said 'l didn't do this', did that

14 pl ay any part in |ooking at 'maybe we've got the
11:32 15 ri ght guy here'?

16 A Oh, of course, yes.

17 Q The Supreme Court issued a decision in this

18 matter. On the Ml gaard review, it was issued

19 April 14th, 1992. "' m assum ng you were aware of
11:33 20 all -- 1 think you testified, did you testify

21 before the Supreme Court?

22 A No | did not.

23 Q Did not? You were aware of the review that was

24 t aki ng place before the Supreme Court?
1133 25 A Yes, via the --
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1 Q Heari ng about it?
2 A Yes.
3 Q And were aware that a number of people testified
4 t here?
1133 5 A Yes.
6 Q David M|l gaard testified; were you aware of that?
7 A | guess maybe | was. ' m not quite certain.
8 Q Were you aware, were you nmade aware or becone
9 aware of the decision that was issued by the
11:33 10 Supreme Court ?
11 A At sonme point | had got a copy of the decision.
12 Q Could we bring up docunent 160801. Now | think we
13 know that on the reference David M| gaard
14 testified, M. Justice Tallis testified, Linda
11:33 15 Fi sher testified, Larry Fisher testified, those
16 are all people who gave evidence, Eddi e Karst
17 testified and a nunber of other people. If we can
18 turn to page 804 of the docunment at nunber 804,
19 this is the finding as issued by the Supreme Court
11:34 20 April 14th, '92. Now t his woul d have been,
21 obviously, after all of the information about
22 Fi sher's involvement in the other rapes that took
23 pl ace, and that Fisher had conme forward, but we
24 didn't have the benefit of any DNA evidence at
1134 25 that time. Par agraph 3:
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1 "It is appropriate to begin by stating

2 that in our view David M| gaard had the

3 benefit of a fair trial in January 1970.

4 We have not been presented with any
1134 5 probative evidence that the police acted

6 i mproperly in the investigation of the

7 robbery, sexual assault and murder of

8 Gail MIller or in their interviews with

9 any of the w tnesses. Nor has evidence
11:34 10 been presented that there was inadequate

11 di scl osure in accordance with the

12 practice prevailing at the tine.

13 M | gaard was represented by able and

14 experienced counsel . No error in |law or
11:35 15 procedure has been established. At the

16 conclusion of the first trial, there was

17 ampl e evidence upon which the jury,

18 whi ch had been properly instructed,

19 could return a verdict of guilty."
11:35 20 You became aware of that decision?

21 A Yes.

22 Q You agree with what was stated there?

23 A | constantly believed that.

24 Q You certainly took confort that the Supreme Court
11:35 25 saw it the same way you did?
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Yes.

If we can scroll down to paragraph 5, they said:
"I n our view, this evidence ...",

and they are referring to the recantation and so

on:
" t ogether with other evidence we
have heard, constitutes credible
evi dence that could reasonably be
expected to have affected the verdict of
the jury considering the guilt or
i nnocence of David M| gaard. Qur
conclusion in this respect is not to be
taken as a finding of guilt against
Fi sher, nor indeed that the evidence
woul d justify charging himw th the
mur der of Gail Mller."

You are aware of that?

Yes. l --

Again --

Pardon me?

Sorry, go ahead?

Oh, | nmust -- was just going to add that | did see

this before, yes.

Ri ght. And, again, seenms to be the Suprene

Court -- and it speaks for itself -- but it would
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1 be a view that you saw that doesn't necessarily
2 mean that we've even got evidence to charge Larry
3 Fisher with something that took place?
4 A Yes.
1135 5 Q Didn't have the DNA benefit then?
6 A Yes.
7 Q And if we can go on then to the top, the next
8 page, 805, first three paragraphs:
9 "As to the first --"
11:36 10 And they are tal king about the three standards:
11 "As to the first, we are not satisfied
12 beyond a reasonabl e doubt that David
13 M |l gaard is innocent of the murder of
14 Gail MIler.
11:36 15 As to the second, we are not
16 satisfied, on the basis of the judicial
17 record, the reference case and the
18 further evidence heard in this
19 reference, on a preponderance of all the
11:36 20 evi dence, that David Ml gaard is
21 i nnocent of that nmurder.
22 Third, we are satisfied that
23 t here has been new evi dence pl aced
24 before us which is reasonably capabl e of
11:36 25 beli ef and which taken together with the
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1 evi dence adduced at trial could
2 reasonabl e be expected to have affected
3 the verdict. We will therefore be
4 advising the Mnister to quash the
1136 5 conviction and direct a new trial under
6 s. 690(a) of the Crim nal Code. I n
7 light of this decision, it would be
8 i nappropriate to discuss the evidence in
9 detail or to coment upon the
11:36 10 credibility of the witnesses."
11 You were famliar with that result as well?
12 A Yes.
13 Q At the end of the day what the Supreme Court said
14 is we're not exonerating him we're not directing
11:37 15 he be acquitted, they are basically saying there's
16 more evidence, let's have a new trial?
17 A Yes.
18 Q Did you have any objection to M. M | gaard havi ng
19 a new trial, to him having an opportunity to
11:37 20 present his new evidence?
21 A No.
22 MR. FOX: Thank you, sir. Those are al
23 t he questions | have.
24 MR. ELSON: | can perhaps get started,
1137 25 M. Comm ssioner.
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COWMM SSI ONER MacCALLUM  Yes, please.
BY MR. ELSON:
Former Chi ef Penkala, nmy nanme is Richard El son and
| represent the Saskatoon Police Service.

It would be fair to say that you
and | have not had any conversations at any tinme
and specifically with respect to your evidence
before this Conmm ssion of Inquiry; is that
correct?

That is correct.

And i ndeed from our office, specifically from ny
partner, M. John Beckman Q C., you would have
received a letter, as would all the other former
officers of the Saskatoon Police Service, to the
effect that our representation was of Chief Sabo
and the police service and that it did not extend
to any former officers of the police service; is
t hat correct?

That's the way | understood it, yes.

Now, | want to talk with you -- I'Il refer to you
as Chief Penkala if that's all right, | think it
woul d perhaps be appropriate.

Chi ef Penkala, with respect to
the role of the identification unit, | believe you

testified that it was primarily a service unit to
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1 ot her sections within the Saskatoon City Police in
2 the | ate 1960s, early 1970s. Did | hear your
3 evi dence correctly in that respect?
4 A Yes.

1138 5 Q And as a service unit, would it be fair to say
6 that it was primarily involved in the collection
7 of physical evidence and in the site assessnment
8 with respect to sudden death cases and hom ci de
9 cases; is that correct?

11:39 10 A Yes. It woul dn't exclude any cases really. | f
11 i nvestigators wanted your service, they would cal
12 on you.
13 Q Ri ght, | understand that. Now, other than sudden
14 death cases or hom cide cases, in which other

11:39 15 cases would officers fromthe identification unit
16 be involved in the collection of physical evidence
17 and assessment of a crime scene, what other types
18 of crimes or offences or incidents if they were
19 not crimes or offences?

11:39 20 A We were involved in motor vehicle accidents, hit
21 and runs, assaults -- assaults basically, we would
22 phot ograph injuries of assaults, suicides, and of
23 course all major crimes such as murder, rape
24 cases, if the rape cases involved need for

11:40 25 phot ography, matters relevant to fingerprinting.
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1 Physi cal matching, that's where your automobile

2 accidents, you would physically match itens |eft

3 at the scene of a hit and run and match them with

4 a vehicle that had been produced or was produced
1140 5 with suspicions that it was involved. That's the

6 nature of the duties that ident was involved in.

7 Q | want to pursue one aspect of your answer and

8 that is with respect to offences which we've

9 commonly now referred to as sexual assault but
11:40 10 whi ch were previously descri bed as rape or

11 i ndecent assault in 1969. Wuld it be fair to say

12 that it was quite conmmon in the investigation of

13 t hose offences that identification may not be

14 called at all, for exanple, in the investigation
11:41 15 of the (V1)--- (V1)- or the (V2) (V2)- (V2)-----

16 cases?

17 A That's right.

18 Q And in many instances it would be either a patrol

19 officer or a detective who would be involved in
11:41 20 the investigation of those offences w thout any

21 assistance fromidentification at all and without

22 havi ng requested any assi stance from

23 identification?

24 A That's correct.
1141 25 Q And your involvenment in those instances, for
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exanple, in the (V1)--- (V1)- case and the (V2)
(V2)- (V2)----- cases, identification would not be

involved in any site assessment or in the
collection of physical evidence?

Not necessarily, that's right.

Woul d there be occasions in which an officer fro
identification would be involved in the medical
exam nation of a conmplainant in a rape case in t
same way that an office fromidentification woul
attend the autopsy in the case of a hom cide?
' m not aware of any cases where that occurred
unl ess the identification officer was -- because
he's a police officer, he m ght have taken the
first conmplaint on a rape, then he would follow
t hat through, and | guess ny explanation is that
if you were attending to a conplaint of rape,
basically you would take that victimto a

physician and the physician would do the

m

he
d

exam nation, so in nost cases | don't think ident

woul d be invol ved.

And so if there was a police officer who would b
in attendance during the medi cal exam nation of
conpl ainant in a rape case, it would likely be a
patrol officer or perhaps an officer from

morality; would that be a fair assessnent?
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1 A Yes.
2 Q Now, we did hear some evidence, and |'m not
3 certain, | know you were here for a part of the
4 evi dence that had been presented by M. Chartier,
1143 5 we did hear some evidence from M. Chartier with
6 respect to the stove-piping of information, that
7 there was a tendency for information to be
8 stove-piped within nmorality, within identification
9 and within the detective units or sections of the
11:43 10 Saskat oon Police Service at that time. He did
11 allow that it has, in his opinion, since become
12 significantly better. | wonder if you could
13 comment on that aspect of M. Chartier's evidence
14 as |'ve described it to you?
11:43 15 A | did hear that evidence and |I first had sonme
16 probl ems understandi ng what stove-piping is, but
17 now | understand.
18 Q | believe he also referred to another metaphor as
19 silo, if that's of npbre assistance to you.
11:44 20 A Well, | now know what he was tal king about and I
21 di sagree with him  There certainly is a
22 procedural flow in each of the divisions of the
23 police department, but certainly there is always
24 freedom for investigators and supervisors to
11:44 25 relate to one another and | was somewhat --
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COWM SSI ONER MacCALLUM  Woul d you be

careful about the tense you use when you answer

that, sir. l"'mreally interested in 1969, ' 70.

Yes.

BY MR. ELSON:

Yes. Thank you, M. Comm ssioner. If you co
confine your answer to that period of tinme.
Well, | am confining to that period of time i
t hat --

COWMM SSI ONER MacCALLUM  So there was -
Pardon me?

COWM SSI ONER MacCALLUM You are saying
there was a procedural flow at that tine?
Oh, yes.

COWM SSI ONER MacCALLUM But laterally
t here woul dn't be communication?
There would be the freedom for communi cati ons
| aterally and al nost an obligation to do that

BY MR. ELSON:

Coul d you describe the nature of that obligat
How coul d that obligation arise?
Well, while each division has its own procedu
flow, it also has the know edge that other
di visions can be of assistance and the sharin

information which is a very inportant aspect
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1 police investigations, is the sharing of
2 information, so it would be foolish for an
3 i nvestigator or supervisor not to consider those
4 I ssues.
1145 5 Q Now, you did indicate | believe in your testinony
6 that there were frequent meetings between the
7 heads of the detective section, the norality
8 section and yourself as the head of the
9 identification section or division, | may be
11:45 10 m snamng it. How frequent again were those
11 meetings that took place and what type of issues
12 woul d be di scussed at those meetings?
13 A It goes back to 1969, | recall that every morning
14 it coincided with a coffee break, the senior
11:46 15 officers would meet in the coffee room and they
16 would in turn bring, if there was a particularly
17 significant file that had been initiated during
18 t he past 24 hours, they would bring a detective
19 sergeant or whoever from whatever division and
11:46 20 t hat woul d be di scussed at these meetings to
21 acquai nt the executive officers with the past 24
22 hours of activities.
23 Q | see. Now, you talked a little bit, and forgive
24 me for going back to this, but you talked a little
1146 25 bit about the involvement of officers from
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1 identification in the investigation of rape
2 of fences or conplaints of rape and you had
3 i ndicated that they would not be in attendance at
4 a medi cal exam nation of the conplainant. Since
1147 5 1969 there have been devel opment of sexual assault
6 or rape kits. Are you famliar with the
7 devel opnment of those kits?
8 A Not specifically, no.
9 Q Al'l right. So | take it that those kits had not
11:47 10 become devel oped during the period of time, for
11 exampl e, that you were the head of identification?
12 A Well, there was certainly procedures that were
13 drawn and | don't remenber specifically whether we
14 had kits. | would assume that the kits are in
11:47 15 reference to vials and containers and slides and
16 t hi ngs that would be necessary. In those days |
17 think the co-operation between the hospitals and
18 the police departnment were such that those were
19 avail abl e through the hospital.
11:48 20 Q In the case -- we heard evidence from Dr. Emson,
21 he had testified sone time earlier, if nmy menory
22 serves me correctly, on January 26th of this year,
23 and Dr. Emson talked at that time about the use of
24 sexual assault kits during autopsies of hom cide
11:48 25 victims who al so appeared to have been sexually
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Elson
Vol 51 - Thursday, June 9th, 2005

Page 9871
1 assaulted relatively concurrent with the hom cide.
2 Are you aware of any such kit having been used in
3 aut opsies during the period of time that you were
4 the head of the identification section?
1148 5 A No, |I'm not.
6 Q Are you aware of any such kits being used in the
7 conduct of autopsies prior to your retirement from
8 t he Saskatoon Police Service in 1991?
9 A "' m not aware, but, you know, | could be m staken.
11:49 10 Thi ngs progressed, | changed, ny responsibilities
11 changed, so | don't know if | can give you a
12 definite answer on that.
13 Q And in fairness -- just in ternms of general police
14 operations in a general way, you would agree with
11:49 15 me that as technol ogy improves, as medical science
16 i mproves and as our ability to collect and
17 understand evidence that is picked up and proved,
18 t here has been changes in all aspects of police
19 i nvestigation work. |s that a fair comment ?
11:49 20 A Oh, very fair, and | can certainly indicate that
21 training had continued and had i mproved, nethods
22 changed, science changed, so the police departnment
23 woul d attenpt to keep up with those changes.
24 Q Now, you talked a little bit about the changes
1150 25 since 1969 and 1970. | would like to go back to
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1969 and specifically around the time of the Gail
M Il er autopsy. "Il begin first with a general
guestion and I'Il narrow it down subsequently to
my specific question, but generally what was the
rel ati onship between the pathol ogist, such as

Dr. Emson, and the identification officer who
woul d be in attendance, and what |'m getting at i
woul d there be a pecking order, was there a case
of either one party instructing the other with
respect to the collection of evidence, | wonder i
you could explain that perhaps a little bit nore?
The autopsy is the pathologist's domain and the
police officer was there to seek the types of

evi dence that would be appropriate for the
investigation that he is conducting and we had
very good co-operation with Dr. Emson and St.

Paul's Hospital in regards to that and we benefit

from the expert know edge of the pathol ogists that

were there which hel ped us and we were able to
obtain the kinds of specimens and bi ol ogi cal

evi dence that was necessary for the proposal to -
or the sending to the crime |lab for establishing
some definite principles.

Now, Dr. Emson testified that his primary concern

was to identify the cause of death and of course
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1 the police officer's concern was to coll ect

2 evi dence which would be of assistance in

3 identifying a possible perpetrator. I f there was

4 a physical piece of evidence and it was uncl ear
1152 5 whet her or not that physical piece of evidence

6 collected during an autopsy woul d be of assistance

7 in possibly identifying the perpetrator, would --

8 l'"'mtrying to get a sense as to whose call that

9 woul d be. Would it be a case of your deference to
1152 10 Dr. Emson or would it be a case of Dr. Emson's

11 deference to you in identifying whether or not

12 t hat piece of evidence m ght be of assistance?

13 A It would be a police -- it would be a police

14 def erence, yes.
1152 15 Q But what if the police officer were not certain or

16 did not know or did not have the expertise to

17 assess whet her or not that physical piece of

18 evi dence would assist in identifying a

19 perpetrator? |'m obviously speaking about the
1152 20 vagi nal aspirate that was taken from Gail Ml er.

21 A Yes.

22 Q At that time what know edge did you have as to

23 whet her or not that material m ght be of any

24 assistance in identifying a possible perpetrator?
1153 25 A | think it would be fair for me to suggest that at
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that particular time, 1969, basically the concern
woul d be whether there was sperm which indicated
that there was, that would support that there was
a rape.

And that was the extent of your know edge at that
time?

| think that was appropriate, right.

And if you had expected that Dr. Emson m ght

have -- if he was aware that this information or
t hat that physical evidence m ght be of sone
assistance to you in identifying a possible
perpetrator, would you agree with me that you
woul d have expected him to have shared that
information with you?

"' m sure he would have.

And the fact that he did not share it with you,
you surm sed that that information would not be of
assistance in identifying who the perpetrator

m ght be; would that be a fair coment?

Yes.

Now, | just want to deal a little bit with the
process of contacting victinms after a conviction.
To sonme extent M. Fox has pre-enpted ne, as is
his right, with respect to that issue, but it

woul d be fair to say that in 1969 and 1970 there
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1 wasn't a specific victim support services section
2 within the Saskatoon City Police; is that correct?
3 A Yes.
4 Q Since that time, and indeed as | understand it
1154 5 during the time that you were the chief of police,
6 t here has since been established a victim service
7 section within the Saskatoon Police Service; is
8 t hat correct?
9 A Well, | would not be surprised that that's
1155 10 est abl i shed, yes.
11 Q And it's my understanding that it was even
12 established during the time you were the chief, or
13 that at least it was in operation during the
14 period of time you were the chief?
1155 15 A Well, | always wanted to believe that
16 i nvestigators would al ways consider the victimin
17 all circumstances and | think the training that
18 was received by police officers would suggest that
19 there was an obligation on whatever |evel of the
1155 20 police force, that there was an obligation to
21 attend to victims in terms of their needs.
22 Q You woul d agree with ne, though, that it was not
23 somewhat nore -- it wasn't formalize, though,
24 until the establishment of a victim services
11:55 25 section?
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1 A That's right.

2 Q Now, M. Lockyer put it to you that it was unique

3 for the Saskatoon Police Service not to have any

4 contact with the media and perhaps not to disclose
1156 5 to the conpl ai nants, and we do have evidence that

6 at least it was disclosed to Ms. (V5)---, but not

7 to have disclosed the fact to M. Fisher's victims

8 that indeed M. Fisher had pled guilty or been

9 convicted, he put it to you that that scenario was
1156 10 uni que. | would ask you to comment on how uni que

11 t he other aspect of that scenario is, how unique

12 is it in your experience that someone shoul d be

13 apprehended in the process of commtting an

14 offence in another jurisdiction and within a very
11:56 15 short period of time of having been caught in the

16 act confessed to crimes in which he had not

17 previously been suspected of having commtted that

18 crime or he had not previously been linked in

19 anot her jurisdiction and then having that
1156 20 i ndi vidual transported to a conpletely different

21 centre from where the offences occurred and enter

22 a plea, how unique in your experience is that

23 scenario?

24 A Well, it is pretty unique to start with, and are
1157 25 you still asking me whether we would advise the
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medi a?
Well, not only that, but under those circunstances
how likely is it that the Saskatoon Police Service
or the investigators would even have been infornmed
of the disposition that had taken place in the
scenario |'ve described, in the unique scenario
| ' ve described?
Well, it obviously would be, it would be doubtful
whet her they would be informed in the short period
of time.
MR. ELSON: M. Comm ssioner, this is
per haps an appropriate tinme to break. | see it's
12 o' cl ock.
COWM SSI ONER MacCALLUM Yes, thank you.
(Adj ourned at 11:58 a.m)
(Reconvened at 1:34 p.m)
BY MR. ELSON:
| wonder if | could have document number 25061 --
or pardon ne -- 609 on the screen, please. This
is -- if we could go to the next page which |
believe is 610. Chief Penkala, | don't want to
refer to a specific passage in this report, but
this is a report that you have -- your attention
has been commended to not only by Conm ssion

Counsel but also by M. Lockyer and also by

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Elson
Vol 51 - Thursday, June 9th, 2005

Page 9878
1 M. Fox. This is an investigation report by I
2 believe it was Sergeant Riddell at the time, if |
3 have his rank correct?
4 A He was an inspector.
o135 5 Q An inspector at the tinme?
6 A Yes.
7 Q Okay. This is an RCMP investigation report and
8 you will recall that, as | understand it, the RCMP
9 were asked to assist in the murder investigation;
01:35 10 is that correct?
11 A Yes.
12 Q And there was not only this report but there would
13 have been other reports, notably -- and again I
14 keep forgetting the ranks -- but notably of
01:35 15 Ednmondson and | believe maybe al so one of
16 Rasmussen?
17 A Yes.
18 Q What was the normal practice with respect to
19 i nvestigation reports that would be prepared by
01:35 20 the RCMP when they were assisting the Saskatoon
21 Police Service in the conduct of an investigation;
22 woul d there be a receptacle or a place where
23 copies of these investigation reports would exi st
24 within the Saskatoon Police Department?
01:36 25 A Um, | have no knowl edge that these reports were
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1 ever on Saskatoon files. Now | can tell by the
2 content that obviously that information had been
3 shared with our investigators and the case in
4 general, but | have no know edge that any --
o136 5 either one of those two reports were ever on our
6 file.
7 Q Al'l right. And, in fact, would it be fair to say
8 t hat you woul d not expect RCMP reports of this
9 kind to be located on the City of Saskatoon Police
01:36 10 Service file?
11 A | think, if it was going to be on our report file,
12 it would show that a copy had been provided to the
13 Saskat oon Police Department, and | don't believe |
14 have seen that on this report.
01:37 15 Q In the same context you were aware, of course,
16 t hat the polygrapher from the Calgary Police
17 Service had been asked to assist in this file, and
18 it's my understanding that there was no
19 pol ygrapher with the Saskatoon City Police in
01:37 20 19697
21 A That was ny understandi ng, yeah, also.
22 Q And i f anot her nunicipal police department was
23 asked to provide assistance to the Saskatoon
24 Police Service in the conduct of an investigation,
01:37 25 any reports generated by those officers would be
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1 the property of those officers and the departments
2 by whom they were enployed; is that correct?
3 A Umm, yes, that's -- that's an assunption that |
4 woul d take, vyes.
01:37 5 Q And in this case, in terms of the polygraph
6 results of an exam nation done of Ron W I son, that
7 may be a reason why the results have never been
8 found on any file within the Saskatoon Police
9 Service?
01:38 10 A Well, it appears that that's what happened, vyes.
11 Q Now while we're tal king about records you talked
12 at some length, and | don't want to spend much
13 time of it because it was the subject of the
14 Police Comm ssion investigation as well, you
01:38 15 tal ked about the fact that there have been records
16 or files that went m ssing in the course of the
17 conversion to mcrofilmor to mcrofiche; is that
18 correct?
19 A From the report that | had access to fromthe
01:38 20 Saskat chewan Police Conm ssion that was stated in
21 t hat report.
22 Q Since you testified | have had an opportunity to
23 make sonme inquiries, and |I'd ask you to -- |I'm
24 going to put a proposition to you and ask you
01:38 25 whet her or not you have any facts within your
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1 knowl edge tending to suggest that | am wrong.

2 It's my understanding that there was a process of

3 conversion that involved purging of files which

4 | asted from 1962 until 1979, and that during that
01:39 5 period of 17 years files were converted into sone

6 el ectronic or image form does that accord with

7 your recollection as well?

8 A Yes.

9 Q So the files with respect to the (V1)-, (V2)----- :
01:39 10 and (V3)------ conpl aints, those files would have

11 been included in the material that was being

12 converted to mcrofiche and purged between 1962

13 and 19797?

14 A That's my understanding.
01:39 15 Q So if they were lost in the conversion process

16 t hey woul d have been |l ost, or at |east a portion

17 of those docunments woul d have been | ost or

18 unavail able, as of 1979 at the | atest?

19 A Um, well I"mnot, I'm not so sure just when --
01:39 20 when we first established that those files were

21 m ssing, | -- you know, | don't know that

22 specifically.

23 Q If we were to conmpare the process of record and

24 file retrieval between 1969, 1970, 1971 conpared
01:40 25 to the process of file retrieval and record
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1 retrieval around the time of your retirement in
2 1991, would it be fair to say that there was a
3 tightening-up of the process during that period of
4 time?
0140 5 A Yes.
6 Q s it fair to say that, although sone files and
7 records could be signed out in the late 1960s or
8 early 1970s, it was a rather |oose system and
9 there m ght not have been as much foll ow- up as
o140 10 there was later on; is that fair conmment?
11 A | don't know if | would call it a 'loose system .
12 | think it's inmportant to identify that it was a
13 manual system until somewhere in the early '70s,
14 and then some of the procedures of file-storing
o141 15 and recording were, | guess you would call it
16 comput eri zed today. | nstead of having manual
17 i ndex cards for keeping track of files it was
18 converted, nmy understanding was it was converted
19 to a mcroscopic or a -- or as -- a conputer
o141 20 system where it could be drawn up on a screen.
21 Q Okay.
22 A And then in 19, 1977 we nmoved from the old
23 building into the new building, and there was an
24 effort at that time to probably conclude sone of
o141 25 t hose transitions because there would be an awf ul
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volume of files and papers that would have to be
moved maybe unnecessarily.
| see.

COWM SSI ONER MacCALLUM M. Elson, |
wonder if | could interrupt from you and ask you
to try to find out fromthe witness, if you can,
were there three different phases to record
keeping; the first being hard copy, the second
mcrofilm and the third conputerized -- conmputer
stored files, because |I'm confused as to --

MR. ELSON: | was just --

COWM SSI ONER MacCALLUM -- where mocrofilm
came into all this.

BY MR. ELSON:
Do you understand the Comm ssioner's questions
with respect to the storage?
Yes.
Per haps, if you could give an explanation, that
m ght assist the Comm ssioner?
Yes. The keeping of records before they were
destroyed was a mcrofiche system which was a
met hod of literally photocopyi ng each page of the
documents which was -- then became a m crofilm,
and then we had a viewi ng apparatus where the

m crofilm could be placed into, and it would be
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enl arged so that it would be useful to anyone t
wanted to go back on records. You know, the
process was after it was mcro -- mcrofil med,
m crofilmwould come back fromthe, fromthe --

From the processor?

hat

t he

-- fromthe processor, and there was a check made

of the sequence of those files on that mcrofil
to ensure that nothing was m ssed, and then it
woul d be designated for -- the hard copies woul
be designated for destruction.

The index cards, that's the
initial index to kind of acquaint you with what
t he nunber and where that file would be, was
transferred at some point froma card file syst
to a system that could be brought up on a
comput er . | don't know the specific times of
t hose because | was -- we had a manager in char
of the central records at that tine.

MR. ELSON: Does that assist, M.
Comm ssi oner ?

COWM SSI ONER MacCALLUM Yes, to sone
degree, but the problem with your question as i
began is this, that he said from'62 to ' 69 the
conversion process from hard copy to electronic

form took place, but it didn't take place all
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1 one jump --
2 MR. ELSON: No, it didn't.
3 COWM SSI ONER MacCALLUM -- frommcrofil m?
4 BY MR. ELSON:
0144 5 Q My understandi ng, former Chief Penkala, is that
6 this was very much an evol utionary process that
7 t ook a number of years?
8 A Oh, very definitely, yes.
9 Q And at the end of the day, the idea was to ensure
o1:44 10 as much as possible, at |least after 1979, that
11 there would be some form of electronic backup for
12 the files as they existed or as they came into
13 exi stence; is that a fair assessnment?
14 A Yes.
01:44 15 Q So al though these, although a number of files, and
16 it's my understanding that there were nmore than
17 just the files pertaining to the (V1)- and
18 (V2)----- of fences that were |ost, there were a
19 number of other files that were lost in the course
01:44 20 t hat had not yet been m crofiched but
21 unfortunately were purged before the m crofiching
22 had occurred; is that correct?
23 A That's my understanding from the Saskatchewan
24 Police Comm ssion's report.
01:44 25 Q Now, | want to talk a little bit about the conduct
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of the Saskatoon Police Service after David
M | gaard was convicted and specifically in the
course of the investigation that was conducted by
t he Department of Justice and the RCMP in 1990.
Yesterday | believe that there was a docunent that
M. Lockyer referred to, and I'"m sorry, | don't
have the exact page, | believe it is M. WIIliams'
menor andum of July of 1990, and | should have nmade
a mental note of what that particular nunmber was.
MR. Gl BSON: It's 010019.
BY MR. ELSON:

Thank you, M. G bson. If I could have that
docunment placed on the screen. You will recal
yesterday, yesterday norning specifically, that
M. Lockyer put this memorandum of M. WIllians to
you dated July 5, 1990 and, in fairness, the
menor andum wasn't to you, it was to the file, and
he referred to the passage, that paragraph, |
wonder if | could have that blown up, please --
how do I get rid of the red line? |'ve forgotten
now. Oh, clear. \Where in that paragraph
M. WIlliams indicates that the information he had
received from M. Wl ch, | quote:

"... did not accord with the information

we had earlier received fromthe RCMP
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1 and the Saskatoon City Police, who

2 advi sed us that there were not any

3 incidents of rape attributed to Larry

4 Fi sher, which occurred in Saskatoon."
0146 5 Prior to M. Lockyer presenting that memorandum

6 to you, | take it that you were not aware of this

7 memor andum or of the comment that M. WIIlianms

8 made in it?

9 A No, | wasn't.
o147 10 Q Now, | wonder if | could have document 248202

11 pl aced on the screen, please. Now, this docunment

12 that |'ve actually -- the first page is 248202,

13 but it then goes on for 94 pages and it's ny

14 understanding that this contains information that
o1:47 15 was coll ected not by Superintendent Goodman, whose

16 name appears on the first page, but rather

17 information that was coll ected by Sergeant R.A.

18 Pearson of the RCMP. Do you recall having met

19 Sergeant Pearson of the RCMP in the course of the
01:47 20 investigation that was done in 19907

21 A | don't have any recollection. | know Ser geant

22 Pearson, but | don't have recollection of neeting

23 himin the time frame that you are seeking.

24 Q It's my understanding that Sergeant Pearson was
o148 25 directly involved in the investigation and was
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1 primarily operating in association with or under

2 M. WIlliams' instructions. Was that your

3 under st andi ng or do you have any recollection to

4 that effect?
0148 5 A Well, |1've learned that since |'ve been here, yes.

6 Q Now, whatever information was provided to the

7 Department of Justice, is it fair to say that that

8 i nformati on woul d have been provided either to

9 M. WIlliams directly or to whichever RCMP officer
o148 10 was del egated by M. WIlliams to assist himin

11 this investigation?

12 A | would assume that that's the process and |I'm not

13 aware that the Saskatoon Police Departnment was

14 ever privy to this information.
o148 15 Q Now, yesterday you were asked as to who the

16 ['iai son m ght be, or m ght have been rather,

17 bet ween the Saskatoon Police Service and the

18 RCMP/ Depart ment of Justice during this

19 investigation in 1990 and | believe your answer
01:49 20 yesterday was that you didn't recall who that

21 I'iaison was. If | were to suggest to you that it

22 was | nspector Quinn, would that refresh your

23 menory in any way?

24 A Honestly | don't renmember. | would be surprised
01:49 25 that there wasn't a |liaison officer. | woul d
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1 suggest that the liaison officer was appointed by
2 the person that was in charge of that particular
3 di vision of the police force. As | said
4 yesterday, M. WIlliam was free to contact ne
0149 5 directly, | was in the chief's office at that
6 time.
7 COWM SSI ONER MacCALLUM  You mean -- are
8 you saying liaison as between the SPS and the
9 Department of Justice?
10 BY MR. ELSON:
11 Q Yes, yes. And | nspector Quinn, what was his role
12 in 1990; do you recall?
13 A | "' m not certain. He was an inspector, so in al
14 i keli hood he was a patrol inspector possibly or
o1:50 15 he could have been an inspector in the area of the
16 detective division. | don't know that for a fact.
17 Q Now, in the memorandum that | had earlier referred
18 to fromwmM. WIlliams, it somehow suggests that the
19 Saskatoon City Police, or the Saskatoon Police
o1:50 20 Service as it was then known at that time and
21 still is, was asked for information with respect
22 to any offences Larry Fisher had commtted in
23 Saskat oon. Do you know, former Chief Penkal a,
24 whet her or not there was a specific request nmade
o151 25 prior to that memorandum by the RCMP or the
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1 Department of Justice with respect to whether or
2 not the police service was aware of any offences
3 commtted by M. Fisher within the City of
4 Saskat oon?
0151 5 A No.
6 Q Now | would like to refer to page, in this
7 document, page 248219 and specifically paragraph
8 70. I n that paragraph Sergeant Pearson indicates:
9 "Called Regina City Police and talked to
o1:51 10 S/ Sgt. Kline. He will check the records
11 for the 1971 rape offence in Regina and
12 determne if it is available and if a
13 bl ood typing was done."
14 You are famliar with the CPIC records that would
o152 15 exi st today and that existed at that time that
16 Sergeant Pearson was conducting his investigation
17 in 1990, you are aware that such records exist;
18 is that correct?
19 A No, |'m not.
o1:52 20 Q What |'m tal king about is |I'mtal king about CPIC
21 records generally.
22 A Oh, the medium of, yes.
23 Q And CPIC records with respect to a particular
24 conviction would indicate where the conviction was
01:52 25 entered, that's your understanding; correct?
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1 A Oh, yes, yes, that's right.

2 Q But if the conviction was entered in a judicial

3 centre or in a court other than for the area in

4 which the offence was comm tted, one would not be
o152 5 able to know that in |ooking at a CPIC docunent;

6 is that correct?

7 A | think this is the area that you want to go. The

8 CPI C woul d indicate that there was a conviction

9 provi ded that that conviction was registered with
0153 10 Ot awa.

11 Q Let me be nobre specific. In the case of Larry

12 Fi sher we do now know, and the evidence and the

13 records indicate, that M. Fisher appeared in

14 court in Regina and his conviction was entered
01:53 15 into the Court of Queen's Bench in Regina with

16 respect to the Saskatchewan offences to which he

17 had pled guilty, notw thstanding the fact that the

18 Saskat chewan of fences to which he had pled guilty

19 were commtted in Saskatoon. That's the scenario.
01:53 20 Under those circunstances, you would agree with nme

21 that the CPIC would show a conviction and it would

22 show the conviction entered into Regina, but it

23 woul d not show where the offences for which the

24 accused was convicted occurred?
01:53 25 A | guess that could happen, it could happen.
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1 think I'"m somewhat -- if you were to call up a
2 crimnal record on an individual, that crim nal
3 record would indicate that the offence occurred in
4 Saskat oon, or at |east the conviction occurred in
01:54 5 Saskat oon, but there are other nmessages that use
6 the sanme system and in those cases they are
7 abbreviated and possi bly would not provide that
8 i nformation.
9 Q If we could go to page 248240 and specifically
o1:54 10 par agraph 190. In that paragraph it says, and |
11 guote, "M. WIlliams called --" and it refers to a
12 date, and I'm sorry, if we can show the date which
13 is on the left. That would appear -- | believe
14 that refers to a date of July 4 of 1990 which
o1:54 15 roughly corresponds with the memorandum | had
16 earlier brought to your attention.
17 "M. WIlliams called, wanting to confirm
18 if Saskatoon City Police had any
19 information on convictions of Fisher in
o1:55 20 Saskatoon in 1968 to 1970. It was
21 originally believed these were Regi na
22 of fences but is now believed Fisher went
23 to court in Regina and the offences
24 actually took place in Saskatoon."”
01:55 25 So | take it it is, the scenario | put to you
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1 from these docunments is that up until that

2 memor andum of July 5, 1990 and up until the

3 conversation between M. WIlliam and M. Wbl ch,

4 t here had been no request fromthe RCMP or the
0155 5 Department of Justice of the City of Saskatoon

6 with respect to offences commtted by M. Fisher

7 in Saskatoon?

8 A It would certainly appear that way.

9 Q So therefore when M. Lockyer suggests, as he did
o1:55 10 yesterday nmorning, that the City of Saskatoon

11 wi t hheld information from the Department of

12 Justice, you would agree with me that's not true?

13 A Yes.

14 Q | wonder if we can turn then to pages 248 and 249,
01:56 15 and actually if we could have 244 -- sorry, if we

16 could go back to 249. 248, 249, thank you. I n

17 par agraph 240, from the information within that

18 par agr aph:

19 "At this time M. WIllianms also reveal ed
o1:57 20 that the report from Centurion

21 M nistries suggested that a source in

22 t he Saskat oon Police Department provided

23 certain material which is not officially

24 rel eased. This portion of the report
01:57 25 was vetted out and the identity is
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1 unknown. M. WIlliams is also

2 interested in securing any old police

3 reports on the Saskatoon victins of

4 Larry Fisher. It should be noted that
01:57 5 this had been pursued previously and

6 have been told by the city police

7 officials that these reports no | onger

8 exist."

9 And the reason of course they no | onger exist,
o1:;57 10 we' ve already canvassed, and that was as a result

11 of a process that you described having taken

12 pl ace up to roughly 1977 and 19797

13 A Yes.

14 Q Al so M. Lockyer dealt with this matter yesterday,
o1:58 15 if I could ask for paragraph 244 to be

16 hi ghl i ght ed. In that paragraph, partway down,

17 about the fourth line, it says:

18 "The suggestion is that city police

19 quietly had Fisher taken to court,
o1:58 20 knowi ng he may have been involved in the

21 Ml ler offence. M. WIilliams will be

22 pursuing this further and apparently has

23 since talked with Sask. AAG Murray Brown

24 and the record suggests that this was a
o1:58 25 preferred indictment brought in by the
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1 provincial A G, as Fisher was

2 represented by | awyer Lawrence Greenberg

3 of W nni peg and the Regi na appearance

4 was apparently a conveni ence. | have no
o158 5 expl anation why the victinms were never

6 advi sed of the fact Fisher had been

7 convicted for these attacks. This

8 remains a nystery at this time."

9 From this, and consistent with the evidence that
o1:59 10 you gave in answering M. Lockyer's questions,

11 woul d you agree with me it is apparent that the

12 decision for this matter to be dealt with in

13 Regi na had nothing to do with the Saskatoon City

14 Police; is that a fair assessment?
o159 15 A Yes.

16 Q And in fact, the Saskatoon City Police would have

17 no involvement and virtually no input in

18 determ ni ng where an accused would enter his or

19 her guilty plea?
0159 20 A Yes.

21 Q Now, M. Lockyer spent sone tinme yesterday talking

22 about the role and the responsibility of the

23 police to provide information to the counsel for a

24 convi cted prisoner. Former Chi ef Penkala, in your
02:00 25 view how i nportant in the operation of a police
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1 service is the aspect of finality to an
2 investigation where that investigation has
3 ultimately resulted in either a conviction or an
4 acquittal and appeals have been exhausted, how
02:00 5 i mportant is the aspect of finality, if at all, in
6 t hat assessnment ?
7 A Well, | think the fact of what the disposition
8 was, | think there's an interest in that, but once
9 that is established, | think the police force
02:00 10 woul d, and those interested in that particular
11 i ssue, would just forget about it and go on to
12 their next case or their case |oad that they have.
13 Q Is it practical for files to be kept open beyond
14 the date, for example, in this case of a
02:01 15 conviction and to continue to work on that file,
16 continue to collect evidence and continue to
17 assess evidence after a conviction has been
18 entered and after all of the appeals from that
19 conviction have been properly exhausted?
02:01 20 A Definitely not. It would be a waste of resource
21 time.
22 Q And typically, and going back also to that period
23 of time after 1970-'71 and after the application
24 for leave fromthe Supreme Court of Canada, how
02:01 25 busy was the police service? This may be a silly
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Elson
Vol 51 - Thursday, June 9th, 2005

Page 9897
1 guestion to ask of you, but how busy was the
2 police service and how much time would they have
3 to devote to ongoing investigations after a
4 conviction?
0201 5 A | suppose the best way | could answer that, there
6 was constantly nore work than we had resources to
7 do and you did have to priorize your work, and of
8 course under the circunstances, unless you had
9 assi gned sonebody specifically, there would be no
02:02 10 interest in approaching a dead file in reality.
11 Q How common is it in your experience for
12 i ndi viduals, after conviction, to continue to
13 proclaimtheir innocence?
14 A VWho would be -- you nmean --
02:02 15 Q General Iy speaki ng.
16 A The accused?
17 Q The accused, the convicted prisoner.
18 A Oh, I"'m not aware of, other than this particul ar
19 case, I"'mreally not aware of any others.
02:02 20 Q Now, you are aware that there is a provision of
21 the Crim nal Code which does permt a convicted
22 pri soner to make application to the M nister of
23 Justice for review on the grounds of a m scarriage
24 of justice. You are aware such a provision
0202 25 exists?
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1 A Generally, yes.
2 Q And you are aware that that provision was indeed
3 empl oyed by M. M I gaard and his counsel on two
4 occasi ons, one unsuccessfully and the second time
0203 5 successfully?
6 A Yes.
7 Q Ot her than, and to sone extent |I'm asking you a
8 | egal question, and forgive me for doing so and if
9 you don't feel qualified to answer it |
02:03 10 under st and, other than that provision of the |aw,
11 are you aware of any other provision of provincial
12 | aw, federal |aw or any regulation which
13 aut horizes or gives authority to any munici pal
14 police service to review cases post conviction
02:03 15 outside of a review done by the M nister of
16 Justice?
17 A That's the auspices under which | operated and I
18 don't believe there is, but I'm not a | egal
19 person.
02:03 20 Q Now, my friend M. Fox pre-enmpted me and took away
21 my closing question that | wanted to ask you by
22 referring to the decision of the Supreme Court of
23 Canada and as he put it to you, the Supreme Court
24 of Canada, notwi thstanding that they heard the
02:04 25 evidence of Larry Fisher, they heard the evidence
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1 of Linda Fisher, they heard the evidence of

2 (vV4)---- (V4)---, at the end of hearing all of

3 that evidence -- admttedly they didn't hear from

4 you, but they did hear from Eddie Karst -- after
0204 5 hearing all of that evidence they came to the

6 concl usion that there was no police wrongdoi ng,

7 how vi ndi cated or not did you feel fromthe

8 deci sion of the Suprenme Court of Canada in the

9 result that they ultimately applied to that case?
02:04 10 A Wel |, because there was a great degree of

11 controversy and aggressiveness by the nedia, |

12 think we were vindicated to hear what came from

13 t he Supreme Court.

14 Q Now, you had indicated that despite the fact that
02:04 15 t here had been an earlier police theory indicating

16 t hat possibly the perpetrator of the 1968

17 of fences, the (V1)-, (V2)----- and (V3)------

18 of fences may al so have been the perpetrator of

19 Gail MIler's murder, and M. Lockyer asked you
02:05 20 some questions about that and you candidly

21 acknow edged that that was one of the theories

22 t hat was being assessed and enpl oyed at that time,

23 and then ultimtely when evidence cane to |ight

24 with respect to M. Mlgaard and ultimtely the
02:05 25 charge was | aid, you indicated that the police
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1 t heory did not necessarily excul pate M. M gaard,
2 | believe that was your evidence, the original
3 t heory did not excul pate?
4 A Yes.
0144 5 MR. ELSON: M. Comm ssioner, there is a
6 document that was disclosed in CaseVault -- and |
7 have had discussions with My Friend M. Frayer
8 and also with Comm ssion Counsel -- which refers
9 to the opinion of former Justice WIlliam MclIntyre
02:06 10 of the Supreme Court of Canada.
11 That opi nion was apparently
12 di scl osed to the Provincial Department of
13 Justice, and | gather was ultimately included in
14 the material that was provided to Conmm ssion
02:06 15 Counsel and, as a consequence of that, found its
16 way into CaseVault. | was wondering, | don't
17 have a copy of that opinion, that opinion
18 apparently has not yet been disclosed, but there
19 is a menmorandum whi ch sunmari zes the opinion of
02:07 20 M. -- of former Justice Mlntyre with respect to
21 whet her or not a m scarriage of justice had
22 occurred in this particular case.
23 | have spoken with M. Frayer,
24 M. Frayer is concerned about the fact that that
02:07 25 docunment did find its way into CaseVault, and he
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1 is somewhat concerned that the solicitor and
2 client privilege my not have been waived, but
3 indeed it may have been waived, and unfortunately
4 he has not had an opportunity to seek
02:07 5 instructions.
6 COWMM SSI ONER MacCALLUM  Who is the client?
7 MR. ELSON: Well, that's a good question,
8 and 1'lIl have to let M. Frayer deal with that.
9 It was a docunent that | sinmply
02:07 10 found in the course of ny search and, not to put
11 too fine a point on it, | was planning to put it
12 to former Chief Penkala to show that he was in
13 good company with respect to the opinions he had
14 of the case, and that was the context in which |
02:08 15 was wanting to put -- former Chief Penkal a has
16 not seen that document, | would expect, |I'm sure
17 he hasn't -- but M. Frayer was indeed concerned.
18 If it is your view, sir, that
19 t he disclosure of that document, or the further
02:08 20 di scl osure of that document and the raising of
21 t hat document before any wi tness ought to await
22 M. Frayer receiving instructions, then |I won't
23 deal with it any further. But, in light of the
24 fact that it is in the material, | thought it
02:08 25 m ght be somewhat hel pful to put it to the
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1 wi tness as again -- as | say, again, sinmly to

2 show that he was in good company with the opinion

3 t hat he hel d.

4 COMM SSI ONER MacCALLUM  Well the fact that
0208 5 you don't put it to himat this time, of course,

6 won't prevent you from doing so in the future so

7 long as its relevant.

8 MR. ELSON: That's right.

9 COWM SSI ONER MacCALLUM M. Frayer, do you
02:08 10 take any position on this?

11 MR. FRAYER: Thank you, M. Comm ssioner.

12 | have had some discussions, as

13 have been outlined by M. Elson, with respect to

14 this particular docunment, and some di scussions
02:09 15 with Comm ssion Counsel at the same tine.

16 | am concerned about the fact

17 that | have been unable to trace how this

18 document got into the hands of the I nquiry,

19 ultimately, other than to say that it appears to
02:09 20 have come fromthe Departnment of Justice to the

21 Government of Saskatchewan, to the RCMP when they

22 did their review in 1993, to the I nquiry.

23 And, wi thout going into the

24 docunent itself, it's a menorandum from Dougl as
02:09 25 J.A. Rutherford, who was at that time an
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1 Associ ate Deputy Attorney General to the Deputy
2 M ni ster of Justice, and has as part of its
3 contents discussions that took place with the
4 Honourable WR. MiIntyre, QC., a former Justice
0209 5 of the Supreme Court of Canada, then in practice
6 in the City of Vancouver.
7 COMM SSI ONER Mac CALLUM Oh.
8 MR. FRAYER: And so | haven't had an
9 opportunity to trace the background of this, |
02:10 10 was only advised of M. Elson's intentions |ate
11 yesterday afternoon, and we have had sonme
12 di scussions with respect to it.
13 "' m having some difficulty with
14 respect to the relevance of it in any event. To
02:10 15 put, as | expect, the opinion or the thoughts of
16 a person whose advice was sought by the M nister
17 of Justice to this witness is a method by which
18 he is endeavouring to confirm that Chief Penkal a
19 was of the same view as the -- as was
02:10 20 M. MIlntyre. So --
21 COMM SSI ONER Mac CALLUM Um, that is a
22 difficulty, one which I'm sure we can deal with
23 at some point in the future.
24 The business about
02:10 25 solicitor/client privilege, however, is of
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1 i medi ate concern and, on the face of it, it
2 woul d seem to be a privileged comunication --
3 MR. FRAYER: Yes.
4 COWM SSI ONER MacCALLUM -- for all we
0210 5 know, and | would be reluctant to have it aired
6 at this monment wi thout determ ning what that
7 position is with respect to privilege.
8 In the meanti me, perhaps it
9 shoul d be expunged from CaseVault until we -- it
02:11 10 can be re-introduced.
11 MR. FRAYER: All counsel have had access to
12 it but it isn't out in the general public.
13 COMM SSI ONER MacCALLUM  Now -- yes?
14 MR. WOLCH: |f you could excuse ny dress,
15 whi ch has been expl ai ned, --
16 COMM SSI ONER Mac CALLUM Yes.
17 MR. WOLCH: -- a few comments. This issue
18 will arise later, for certain, in the systemc
19 review of the -- of 690 in the sense that our
02:11 20 conpl ai nt has been, always has been that we have
21 never even seen this document until even now, and
22 we' ve al ways questi oned how the M nister can make
23 a decision that we have no input as to the
24 M | gaard position on what is being given to
02:11 25 Justice McIntyre. W can't -- we never had a
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1 chance to speak to him to put forward our case,
2 to do anything at all, and that is one of the
3 system ¢ conplaints that we will ask you to
4 addr ess.
02:12 5 But, having said that, | think
6 the, one of the first issues on solicitor/client,
7 | think M. Frayer may wish to check -- | don't
8 know the answer to this -- whether Justice
9 Mclntyre qualifies as a solicitor? | don't know
02:12 10 if he was practicing |aw.
11 COWM SSI ONER MacCALLUM But he has j ust
12 said he was practicing |aw.
13 MR. FRAYER: Well, that's ny understandi ng,
14 M. Comm ssioner. By that time | believe -- and
02:12 15 it's subject to confirmation -- that he was in
16 practice in Vancouver after having served as a
17 Justice of the Supreme Court of Canada.
18 MR. WOLCH: That would be the answer.
19 don't know, | didn't know then if he was brought
02:12 20 in a quasi-judicial position or as a |awyer, but
21 in any event that issue will really be addressed
22 because one of our main concerns systemcally was
23 that we were not allowed to speak to him at the
24 time to say 'well what about this' and ' what
02:12 25 about that'.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Elson
Vol 51 - Thursday, June 9th, 2005

Page 9906
1 COMM SSI ONER Mac CALLUM Uh- huh?
2 MR. WOLCH: And so |I'm not sure how hel pful
3 it is to have the chief say he is in good
4 company, we don't know what Justice Ml ntyre had.
0213 5 COMM SSI ONER MacCALLUM  Well 1"l cross
6 that bridge if -- when | have to, but not before.
7 The question of relevancy can await us, can await
8 further devel opment, but privilege can't.
9 M. Hodson, if this document is
02:13 10 in CaseVault, can we remove it for the tinme?
11 MR. HODSON: If I can just -- ny
12 under st andi ng of the document, it's not the
13 actual opinion.
14 MR. ELSON: It isn't.
0213 15 MR. HODSON: And M. Frayer had conveyed to
16 me earlier that they were claimng privilege on
17 t he opinion given by M. Justice Mlintyre to the
18 M nister, so | was aware of that opinion.
19 What this document is is a
02:13 20 menor andum from Dougl as Rutherford to the Deputy
21 M nister, and | believe M. Rutherford was | egal
22 counsel at the time?
23 MR. FRAYER: Yes.
24 MR. HODSON: And providing a summary of the
02:13 25 opinion, and I think M. Frayer's concern is that
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1 in order to assert privilege over the opinion,
2 whet her or not the disclosure of this memrandum
3 tal ki ng about the opinion may inpact that waiver,
4 and it may well.
02:14 5 Now t his docunment was given to
6 t he government we believe some time ago, in the
7 early '90s | believe to the Government of
8 Saskat chewan, not the opinion but the nmeno
9 tal ki ng about the opinion.
02:14 10 COWM SSI ONER MacCALLUM But it was from
11 t he Federal Department of Justice to the
12 Saskat chewan Department of Justice?
13 MR. HODSON: A copy -- the menorandum from
14 M. Rutherford to the Deputy M nister which tal ks
02:14 15 about the opinion, --
16 COWM SSI ONER MacCALLUM  Okay.
17 MR. HODSON: -- a copy of that memorandum
18 was given to the Governnment of Saskatchewan we
19 believe in the early '90s, but for what purpose |
02:14 20 can't say.
21 COVMM SSI ONER MacCALLUM But the docunent
22 t hat you hold there was a Federal in-house
23 document; was it?
24 MR. HODSON: Yes.
02:14 25 COMM SSI ONER Mac CALLUM Al'l right. So
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Elson
Vol 51 - Thursday, June 9th, 2005

Page 9908

1 it's sinply a derivative docunment to which, on

2 the face of it, the privilege would attach as

3 well if attached to the original.

4 MR. HODSON: And | think --
02:14 5 COWM SSI ONER MacCALLUM The fact that it

6 was transmtted to Saskatchewan, | suppose one

7 m ght say unless some restrictions were placed

8 upon it that would constitute a waiver of

9 privilege, but we don't know all that yet so why
02:15 10 don't we just put a lid on it somehow, to put it

11 in the vernacul ar.

12 MR. HODSON: Yeah, and if | can just

13 suggest a solution, and I think that's

14 M. Frayer's concern as expressed to me; twofold,
02:15 15 one, he wishes to be in a position to assess the

16 privilege issue and to make whatever argunment he

17 wi shes, and he may wish to say that it's still

18 privileged, in which case we would deal with it.

19 He's not in a position to deal with that today
02:15 20 but what | would suggest, this is on CaseVault,

21 the parties have it, it's not a public docunent,

22 and subject to what M. Elson has to say, who

23 wi shes to use it, certainly that's the quandary

24 we're in right now. If he -- there is two ways
02:15 25 of going about it; one, he can put it to the
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1 wi tness and use it and we try to preserve
2 M. Frayer's argunments saying that doesn't
3 prejudice it, but then the document becones
4 public; or, of course, secondly we sinply defer
0215 5 it, allow M. Frayer to address the Conmm ssion on
6 the i ssue when he has instructions and time to
7 prepare, and | guess | would ask M. Elson how
8 that affects him? Because | can bring M.
9 Penkal a back.
0216 10 MR. ELSON: It really doesn't affect ne a
11 great deal. And, in fact, | was aware the
12 document existed because | came across it. The
13 only reason it dawned on nme at all was because
14 M. Lockyer, in the course of cross-exam ning
02:16 15 former Chief Penkala, was basically putting the
16 proposition to himin his question that Dr. (sic)
17 Penkal a' s opini on about the inmpact of the Fisher
18 evi dence was extraordinary, and he was seem ng to
19 suggest that no rational human being could
02:16 20 possi bly hold such an opinion, and with the
21 greatest of respect | was wanting to hold M.
22 Justice Mlntyre as being a rational human being.
23 COWMM SSI ONER MacCALLUM  And not being,
24 forget the expression, M. -- what was the noun
0216 25 t hat was used?
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MR. HODSON: | believe it was 'buffoon'.
COWM SSI ONER MacCALLUM Buf f oon. Ckay,
yes, | can see your point. But it's something
t hat can be done later on, if indeed it's
relevant, so -- but at this moment the privilege
concern i s --

MR. ELSON: M. Comm ssioner, for ny
pur poses, having raised it, | think |I have just
accompl i shed what | wanted to acconplish.

MR. HODSON: Perhaps | could just suggest
that | will deal with M. Frayer on that, obtain
his position, and that | wll advise counsel and
woul d ask counsel not to use this document
wi t hout first checking with either myself or
M. Frayer.

COWM SSI ONER MacCALLUM Well 1"l make an
order to that effect.

MR. HODSON: Okay.

COWM SSI ONER MacCALLUM Not to use it or
to disclose it to anybody. Thanks, M. Frayer.

MR. FRAYER: Thank you.

BY MR. ELSON:
M. -- former Chief Penkala, one final question,
and |'"m going to make reference to an institution

t hat you have made comments about before, and that
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1 is the nmedia. This nmorning there appeared in the

2 Nati onal Post an editorial, specifically on page

3 Al10 of the National Post an editorial by Brian

4 Hut chinson -- | don't have it and |I'm not sure |
0218 5 can pull it up. There are a number of passages |

6 suppose | could refer to but I will only refer to

7 one, and that is the one that appears up near the

8 top of the page. That image is suddenly becom ng

9 darker, | don't know whether or not we have the
02:19 10 technol ogi cal capacity to blow that up or not?

11 MR. HODSON: Yeah, we do.

12 COWM SSI ONER MacCALLUM | think they can

13 do anything around here, M. Elson.

14 MR. ELSON: "' m i npressed. | f push comes
02:19 15 to shove | can probably just refer to the

16 passage, and it's the passage, it's the passage

17 here. Drop it down just a little bit, please.

18 BY MR. ELSON:

19 Q In that, M. Hutchinson makes a number of coments
02:19 20 with respect to the conduct of the Saskatoon City

21 Police and then makes reference to matters which

22 he conveys as being matters of fact, and

23 specifically he says:

24 "Mr. WIlson and M. Cadrain eventually
02:20 25 recanted, saying they had made up the
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1 story because of pressure applied to
2 t hem by Saskatoon police."
3 And it goes on to talk about Nichol John.
4 To your know edge, based upon
0220 5 what you understand of this investigation, had
6 M. Albert (Shorty) Cadrain ever, to the day he
7 di ed, recanted the story he gave on March the
8 2nd, 1969 about David M| gaard having bl ood on
9 his cl othes?
02:20 10 A "' m not aware that he did.
11 Q And if | were to suggest to you that the evidence
12 al ready received before this Comm ssion of Inquiry
13 is that he did not, would that surprise you, that
14 he did not recant his story?
02:20 15 A No, it doesn't surprise ne.
16 Q When you tal k about your concerns about the nedia,
17 is this the kind of thing that you would have been
18 concerned about, is this an exanmple of the kind of
19 t hing that you would have been concerned about and
02:21 20 were identifying both to Conmm ssion Counsel and to
21 M. Lockyer in the questions that were being asked
22 of you?
23 A Exactly, and the anmounts of such inferences by the
24 medi a, yes.
0221 25 Q Thank you former Chief Penkala, | have no further
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guesti ons.
MR. HODSON: |*'m not sure, | think we have
four nore counsel to cross, |I'm wondering whether

we m ght want to take the break now. We've got

COWM SSI ONER MacCALLUM Oh yes, we --

MR. HODSON: And then I can sort out --

COMM SSI ONER Mac CALLUM We stop at 3: 30
t oday, don't we?

MR. HODSON: Yes, we stop at 3:30, so maybe
this is an appropriate time to break.

COMM SSI ONER Mac CALLUM 15 m nutes.

(Adj ourned at 2:21 p.m)
(Reconvened at 2:39 p.m)
COMM SSI ONER Mac CALLUM M. Beresh?
BY MR. BERESH:

Thank you, M. Comm ssioner. M. Penkala, | wl
not be long with you, and | can assure you that
the aim of nmy questioning is not to attract any
nati onal nmedia, in fact | have spent nobst of ny
life trying to shun the nedia, --

MR. HODSON: Is there an objection?

MR. BERESH: -- not always successfully.

BY MR. BERESH:

M. Penkal a, since 1969 through to the present
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1 time, in your exhaustive review of files and

2 documents that have been made available to you in

3 your exhaustive involvement in this case, is it

4 correct that nowhere have you observed, in any of
0240 5 t he docunments or in any of the information you

6 have received, any arrangement or agreenment in

7 which M. Fisher was involved that his matters in

8 1970-71 would be dealt with in any |ocation of his

9 choosi ng?
0241 10 A Never .

11 Q Is it also correct, from that exhaustive

12 i nvol vement and review, that you have seen no

13 agreement wherein there was any arrangenment that

14 his judicial matters be dealt with in a fashion
0241 15 where there would not be media present?

16 A No.

17 Q And is it correct as well, sir, that you are not

18 privy to any information which woul d suggest that,

19 in any respect, any sentence he received was
0241 20 unt oward or sonething that m ght be inmproper?

21 A Never .

22 Q Okay. There was discussion or a suggestion to you

23 | think yesterday that there was something

24 unt oward about entry of pleas by himin Regina,
0241 25 Saskat chewan; do you recall that?
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1 A Yes.

2 Q | did -- | wonder, sir, if you are aware of

3 documented attempts by his Wnnipeg |awyer to try

4 to have Saskatchewan matters waived to Manitoba
0242 5 for concurrent resol ution?

6 A | was not aware of that.

7 Q Ckay. But | take it that wouldn't be unusual for

8 a lawer to want to try to conclude all matters on

9 behal f of an accused in one |ocation, at one tinme,
02:42 10 bef ore one sentencing judge?

11 A Yes.

12 Q Okay. Let nme suggest to you that the documents in

13 fact exist and that, as a result of |egal opinion,

14 t hat could not be achieved. But | take it, sir,
02:42 15 that you |i kewi se have no personal know edge, or

16 even indirect know edge, of any plea arrangenents

17 bet ween M. Fisher's then-counsel in Wnnipeg and

18 Crown counsel ?

19 A No, | don't have any.
02:42 20 Q You woul dn't be privy to any discussions vis-a-vis

21 havi ng seen any menos or docunents to that effect;

22 is that correct?

23 A That's correct.

24 Q Okay. But | take it you are aware of what we know
0243 25 as the principle of global sentencing?
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1 A Yes.
2 Q That is that, although sonebody may conm t
3 mul tiple offences, we take the view that they
4 shoul d not receive individualized sentences but
0243 5 one gl obal sentence taking into account those
6 of fences?
7 A Yes.
8 Q | take it you wouldn't be aware of whether or not
9 t here was an arrangement for a gl obal -type
0243 10 sentence to be inposed on M. Fisher?
11 A | was not aware.
12 Q You woul dn't be aware, specifically, if there was
13 a -- there were discussions and an agreement for a
14 gl obal -type sentence dealing with all of the
0243 15 convictions of M. Fisher, even though the pleas
16 occurred in separate jurisdictions?
17 A | would have no information.
18 Q And, if a global sentence was in fact inposed,
19 then it would be incorrect and probably m sl eadi ng
02:43 20 to suggest that he received not one day extra in
21 Saskat chewan; is that correct?
22 A That's right, yes.
23 Q You were asked, also, about the fact that M.
24 Fi sher was transported to Regina instead of
02:44 25 Saskat oon and, for those of us who are not
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geographically challenged, | take it you were

fully aware of the fact that there were RCM

pl anes travelling from Prince Albert to Regina on

a regul ar basis?
Yes.

Couriering either accused appearing in trial

courts or accused appearing in appellate court
Regi na?

Yes.

And nmy understanding, correct ne if |I'm wrong,

that the appellate court crimnal division, in
1969-'70, in the early '70s in Saskatchewan, s
only at Regina?

| don't know that for a fact, but that's
reasonabl e, yes.

Yes. So there would be nothing unusual about
being taken from Prince Albert to Regina?

| wouldn't think so.

OCkay. And | take it, as well, you wouldn't be

aware of any discussions between his counsel at

the time and Crown prosecutors in Saskatchewan

about the conveni ence of defence counsel in terns

of resolution of the case?
No.

But | take it you are now aware from informati
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1 you received, albeit not personal information,

2 that the plea took place in a public courtroont®?

3 A Yes.

4 Q That the courtroom was not closed to the public?
0245 5 A That's my understanding.

6 Q It was not closed to the nmedia?

7 A That's my understanding.

8 Q Okay. Sir, | wanted to ask you very quickly,

9 yesterday you were shown the document by
0245 10 M. Wolch -- and |I could have it produced if you

11 wish -- which was a, I'lIl call it a schematic

12 prepared by the RCMP about simlarities or

13 dissimlarities of the various allegations agai nst

14 M. Fisher; do you recall that?
0245 15 A Yes.

16 Q There was a |large schematic?

17 A Yes.

18 Q Al'l right. And |I'm wondering in that regard, you

19 weren't asked this question, were you aware that
02:45 20 when that schematic was subject to judicial review

21 by M. Justice Allbright that, of those

22 all egations, only three were found to be sim/lar?

23 A | wasn't aware of that.

24 Q OCkay. You were never made aware of that; were
02146 25 you?
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1 A No.
2 Q Okay. And, in that regard, you were asked by M.
3 Fox, able counsel, today about the dissimlarities
4 and you agreed that there were dissimlarities?
0246 5 A Yes.
6 Q Ckay. You will recall, sir, that there was
7 di scussi on about -- a theoretical discussion about
8 whet her Ms. M Il er was attacked at or about the
9 scene where she was found, or whether she was
02:46 10 dropped there after having been attacked
11 potentially in a car; are you?
12 A Yes.
13 Q You will recall as well that, frominformation you
14 now have, Mary Marcoux went up to Ms. Mller's
02:46 15 body thinking that she was asl eep or passed out in
16 the alley?
17 A | wasn't personally aware of that, but --
18 Q But you are now?
19 A Yes, yes.
20 Q You are aware that Linda Duffus claims that she,
21 i ndependent of Ms. Marcoux, went up to the body?
22 A No, not specifically, no.
23 Q No? Let ne advise you that that's, in fact, her
24 evi dence; that people fromthe funeral honme cane
02:47 25 up around the body?
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1 A Yes.
2 Q Okay. And the reason | ask that is because
3 obviously any markings in the snow which the
4 police m ght have believed to be marks of a
0247 5 struggle could well have been expl ai ned by people
6 wal ki ng around curious as to whether the person
7 was consci ous, needed help, in that regard; is
8 t hat correct?
9 A Um, | didn't see it that way.
02:47 10 Q | appreciate that, but clearly that's one
11 interpretation one could reasonably put on the
12 circumstantial evidence; isn't that fair?
13 A | suppose that could be entertained, yes.
14 Q So, and if we accepted that -- and we're not
02:47 15 saying it's the truth or not -- but if we accept
16 that, then it would suggest that the body was
17 dunped after attack or after assault in the alley;
18 is that correct? That's one interpretation.
19 A That could be an interpretation | suppose.
02:48 20 Q Whi ch would nmean that a vehicle would have been
21 i nvol ved?
22 A Yes.
23 Q Whi ch woul d have been a major distinction from any
24 of the other circumstantial nodus operandi that
02148 25 was found on that chart or anywhere el se?
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1 A Yeah, that woul d have been a difference, yes.

2 Q Total difference?

3 A Yes.

4 Q Okay. Sir, | was interested, you were asked about
0248 5 Li nda Fi sher and why the police didn't follow up

6 on that or didn't do nore, and |I'm wondering; are

7 you aware that Linda Fisher, from proven

8 information, was a severe al coholic?

9 A | didn't know that.
02148 10 Q Were you aware that she had psychiatric problems

11 or psychiatric illness?

12 A | didn't know that.

13 Q Were you aware that she had know edge of an

14 of fered reward of sonme $10, 000?
02149 15 A | was not aware of that.

16 Q OCkay. That she was under the influence of alcohol

17 when she went to the police with her conpl aint?

18 A | wasn't really aware of that neither.

19 Q That she had a major falling out with her husband
02:49 20 and there was substantial aninpsity between the

21 two of them?

22 A | gathered that, sonmewhere along the lines, | had

23 some knowl edge of that.

24 Q And of course there was a delay of sone 10, 11
02:49 25 years before she canme forward with her
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1 i nformation?
2 A Yes.
3 Q And, by that time, substantial information about
4 Gail MIller's death had been made public?
0249 5 A Yes.
6 Q For example, it's my recollection that if anyone
7 followed David M I gaard's trial publicly, they
8 woul d have seen that it was believed that a paring
9 knife was invol ved?
0249 10 A Yeah, very obviously that would have happened.
11 Q And, obviously, you found a paring knife handle at
12 t he scene?
13 A | found the Dbl ade.
14 Q The blade, I'm sorry, which would have been made
02:50 15 public?
16 A Yes.
17 Q So for soneone to take, it wouldn't have been
18 difficult for someone to take even that little bit
19 of information and use it to their own benefit, if
02:;50 20 they just so chose?
21 A That's possi ble, yes.
22 Q | take it all of that information would have been
23 i mportant in someone assessing the veracity of her
24 conpl ai nt ?
0250 25 A Yes.
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1 Q And it may well have been that, had that been
2 known at the time, that no one woul d have pursued
3 the conplaint; is that correct?
4 A Well 1, I think that those would be reasons not to
0250 5 pursue it.
6 Q Sir, you were asked about what occurred to police
7 files which were unsolved; can we talk about that
8 for a moment ?
9 A Yes.
02:;50 10 Q So, as | gathered yesterday and today and even
11 before i n exam nation-in-chief, there were two
12 broad categories of police files, obviously,
13 sol ved and unsol ved?
14 A Yes.
02:;51 15 Q You told us that solved, | believe in 19 -- we're
16 talking the time frame of '69-'70, early '70s;
17 fair?
18 A Yes.
19 Q So, as | understood your evidence, the solved
02:;51 20 files were mcrofilmed and eventually hard copies
21 destroyed after ten years?
22 A Yes.
23 Q Okay. Unsol ved, though, remained, | take it, hard
24 copy?
0251 25 A Yes.
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1 Q Probably were never mcrofil med, or were they?
2 A "' m not sure whether they were mcrofilmed or not.
3 Q Oh.
4 A But, in any event, they could have been
0251 5 m crofil med but the hard copy would have been
6 retained. It had a different statutory
7 requirement to keep.
8 Q And would it have been retained, that is the
9 unsol ved hard copy files, would they have been
02:;51 10 retained at the police station, physically, or
11 some ot her | ocation?
12 A Umm, at that time they would have been at the
13 police station, physically, in a separate | ocked
14 room
02:;52 15 Q Okay. So, so as M. Comm ssioner can understand,
16 fromsay '69 until the new building they would
17 have been retained at the police station?
18 A Oh, I"'msorry, we're tal king about -- | just |ost
19 track of that -- we're tal king about the old
02:;52 20 building. There was a dead storage |ockup in the
21 old building as well, yes.
22 Q Okay. And so were unsolved files kept in dead
23 storage?
24 A Yes.
02:52 25 Q OCkay. The reason | ask that is that we now hear
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1 often about new departments within the police
2 forces where they deal with cold, they're call ed
3 ‘cold files'?
4 A Yes.
0252 5 Q Are you aware of that phrase?
6 A Yes.
7 Q My understanding is that it refers to unsolved
8 cases?
9 A Yes.
10 Q | s that your understandi ng?
11 A Yes.
12 Q Was there a cold file unit, in 1969 and up to
13 1975, in the Saskatoon Police force?
14 A There was not .
02:;52 15 Q Then who supervised the review of unsolved files?
16 A It would be, it would be a situation that the
17 department that was responsible, for exanmple the
18 detectives for a nurder file, that would be
19 constantly at the elbow of, of the coordinators
02:;53 20 within that file, and basically unsolved crinmes of
21 t hat nature were, were well-remembered by the
22 department as a whol e.
23 Q | appreciate that, but you agree that police
24 personnel then, as now, change and move from
02:53 25 departnment to departnment?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Beresh
Vol 51 - Thursday, June 9th, 2005

Page 9926

1 A Yes.

2 Q Then whose job was it to supervise the review of

3 that, |ike every two years, every five years?

4 A "' m not certain that there was anybody in the tinme
0253 5 frame that you have identified.

6 Q Was there a review process?

7 A ' m not aware of one specifically.

8 Q Li ke sonmeone saying, 'well let's go back and | ook

9 at the files that we haven't solved'?
02:;53 10 A | think that, if an issue canme up, availability

11 woul d then exist to go back and re --

12 Q Okay.

13 A -- look at the record, yeah.

14 Q So was there either a hard copy or some type of
02:54 15 el ectronic copy of the list of those files?

16 A " m not sure --

17 Q So | come into the department, norality, |I'm

18 new -- and | would be a |ikely candi date for

19 morality -- | come into that department and | want
02:54 20 to know what files haven't been solved; is there

21 somewhere | can | ook at that list?

22 A | think you would have to go to central records

23 and they could provide you that, that |ist.

24 Q Had you ever seen such a list?
02:54 25 A | can't say that | have, specifically.
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1 Q So | take it there was no specific protocol about
2 review of those files on a regular, ongoing basis?
3 A ' m not aware of a routine review.
4 Q And, just so we can dovetail that, what happened
0254 5 to the unsolved file; how long did it remain open?
6 A Well some of those files, well those files are
7 never closed in reality, they may be inactive but
8 they are not closed, and the destruction of that
9 file would just sinply not occur.
02:55 10 COWM SSI ONER MacCALLUM | wonder if we
11 could see if there is a distinction between major
12 crimes and thefts, for exanple?
13 MR. BERESH: Thank you. Good point.
14 COWMM SSI ONER MacCALLUM  There must be
02:55 15 i nnumer able theft files which are cl osed but not
16 sol ved.
17 BY MR. BERESH:
18 Q So, without offending anyone, can we agree that
19 there is a major, there are major files which
02:55 20 cause, well let's say cause either serious harm,
21 serious assaults, murder, that sort of thing, --
22 A Yes.
23 Q -- as opposed to |l ess-serious?
24 A Yes.
02:55 25 Q Was there a distinction in the period say 1969 to
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1 1975, please, unsolved?
2 A A distinction between unsolved and -- in terms of
3 the type of file?
4 Q Let me put the question this way. Was there a
0255 5 difference in the protocol or policy in terms of
6 destruction of unsolved files in categories of
7 serious versus not serious or m nor?
8 A | don't think so.
9 Q That is, were some mnor files closed sinply
0256 10 because they were m nor, even though they were
11 unsol ved?
12 A Yes.
13 Q But some -- but the major ones were not closed?
14 A The maj or ones were not cl osed.
02:;56 15 Q And we see --
16 A A murder, a nmurder file would not be closed.
17 Q Okay. So, and when you say 'not closed', does
18 t hat mean that the hard copy remained at the
19 police station all the time?
0256 20 A Yes.
21 Q Was never mcrofil med?
22 A | can't be sure whether that would have been
23 m crofilmed but a hard copy would be retained. As
24 a matter of fact, during my tenure as the chief, |
02:56 25 had directed that files of that nature be
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1 cat al ogued and put together because we didn't have
2 anyone specifically assigned, and sometimes these
3 files get kind of --
4 Q And - -
0256 5 A And we -- and | had them assign someone to
6 specifically go through them catal ogue them so
7 that if you were referring to any specific aspect
8 of it, it would be easily retrievable.
9 Q And when was that done, sir, that you asked for it
02:;57 10 to be catal ogued?
11 A | became chief in '"82, so it would be sometimes
12 between '82 and ny retirement in '91.
13 Q Prior to that, had there been the catal oguing
14 process that you put in place?
02:;57 15 A There may have been, but under, under direction of
16 anot her supervisor, or maybe specific cases were
17 set out that way.
18 Q Now | want to get back, | want to press you on
19 this if I can. Was there, or had you ever seen a
02:;57 20 physical list, before you became chief, of
21 unsol ved cases identifying the nature of the
22 al  egation; murder, sexual assault, nanme of
23 deceased, conpl ai nant, victim?
24 A No, | didn't see one.
0257 25 Q | s there anyone who you think may be testifying at
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this Comm ssion who can tell us whether or not one
exi sted, or would have more know edge than
yoursel f?

| don't know. As | said a few monents ago, that
responsibility would lie with the manager of
central records, and he would have been in a
position -- at that time it was a M. GCerry

Keel an -- he would have been in a position to help
any supervisor or any investigator to retrieve and
find cases that, that needed to be referenced.

But Keel an, | understood, was off-prem se?

No.

He was on-prem se?

Oh yes.

But supervised the off-prem se |ocation?

No, the -- all of the, all of the record system
was on-prem se.

Okay, all throughout 1969 and 19707?

Oh yes.

Okay. And avail able for access by anyone -- a
menber of the police force?

Yes, and only by perm ssion. It was -- it was
secured to the point that you would have to
inquire and, as long as you were a police officer,

you woul d be provided the opportunity to even take
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1 the file out if you so desired.
2 Q Woul d you have to sign in so we would know who
3 accessed what files?
4 A You woul d have to sign for the file, yes.
0259 5 Q Okay. This is an obvious question but, for the
6 record, let's make it clear. Obviously, Larry
7 Fi sher had no control over any police files?
8 A No, oh no, nope.
9 Q Larry Fisher never entered into any agreement that
02:;59 10 his files be destroyed in any way, or |ost, or
11 anything el se?
12 A | don't know how.
13 Q | wouldn't think so. Finally, sir, I'"'minterested
14 in one area which is -- are these binders. My
0259 15 understanding is that the binders that you kept at
16 your home were two in nunmber?
17 A Yes.
18 Q And they included material relevant to this case?
19 A Rel ative to this case, yes.
02:59 20 Q And | apologize, I'mnot sure and |I'm not clear in
21 my m nd; when did you start to accumul ate that
22 mat eri al ?
23 A Actually it was accunul ating at the tinme of the
24 incident, which was in 1969, and then it
03:00 25 progressively grew. Most of the contents of those
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1 personal files were copies of my own reports.

2 Q Let me be clear. | understand when the materials

3 surfaced and were recorded, nmy question is when

4 did you start to, first start to accunul ate the
0300 5 materials in the binders?

6 A Oh, | -- specifically what happened is when | left

7 work | took the file, which was | oose copies,

8 took that with me and took it home, it -- |

9 interpreted it as ny property, | took it hone.
0300 10 Later, with all the controversy surrounding this

11 very case, | sat down and put these copies in a

12 sequence of date-wi se and put them in the binders.

13 Q And were your superiors, or at |least the then, the

14 chief who followed you, was he aware you had the
0300 15 file?

16 A | don't know if he was or not.

17 Q Was it with his perm ssion that these items were

18 copi ed and kept?

19 A | don't think I had to get perm ssion from him
03:00 20 Those were ny copi es. | dictated those reports, |

21 wrote them As far as | was concerned they were

22 my personal --

23 Q Had you ever done that with any other file in

24 whi ch you were directly or indirectly involved as
03:01 25 a police officer?
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1 A " m not sure. | think | have. | can't just
2 specifically -- they were reserved to the very
3 serious type of investigations that were taking
4 pl ace which involved considerable time and the
0301 5 expectation that you m ght at some time have to
6 return with information.
7 Q And finally, sir, you had those binders | take it
8 then in 1997, ' 98, '99?
9 A Yes.
0301 10 Q And you were aware that M. Sinclair, M. Johnston
11 were prosecuting M. Fisher?
12 A Yes.
13 Q Is it correct that the existence of those binders
14 was not made known to either of those prosecutors?
0302 15 A | don't recall other than the fact that | had ny
16 not ebook. | was visited by RCMP officers who I
17 guess took a statement fromnme, | don't recal
18 signing a statement, but they interviewed me and
19 of course | testified at the prelimnary and at
03:02 20 the trial of Larry Fisher.
21 Q Did you reveal to the RCMP that you personally had
22 t hose two binders?
23 A | don't recall if | did or not. There would be no
24 reason not to reveal it.
03:02 25 Q Did you ever reveal to M. Johnston or M.
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1 Sinclair that you had those binders?

2 A | don't know at this stage. There would have been

3 no -- there would have been no reason to deny that

4 | had them that would be for sure, but --
03:03 5 Q Well, did they ask that you produce thent?

6 A No, not that |I'm aware of. | don't remember that

7 bei ng --

8 Q By 1997, even though you weren't chief and not

9 i nvolved directly with police matters, you were
03:03 10 wel | aware of the Supreme Court of Canada's

11 decision in Stinchcomb as you mentioned this

12 afternoon?

13 A Yes.

14 Q And the need to disclose?
0303 15 A Yes.

16 Q Did M. Sinclair or M. Johnston ever ask for

17 t hose binders, to either review them to | ook at

18 t hent?

19 A Well, basically the information that's in those
03:03 20 bi nders woul d have been shared with them and

21 whet her they saw them or not, they would in

22 fact -- | would suspect that they would even have

23 copies of those reports.

24 Q Where was it shared with them please, physical
03:03 25 | ocation?
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Where was it shared with them?
Yes. You said you shared it with them?
Well, they would have, Sinclair and M. Johnston
woul d have had access to the police file |I would
t hi nk.
| appreciate that. | just want to focus on the
bi nders if we can. Did you physically take the
bi nders and show it to themor did they go to a
| ocati on where you had the binders or go to your
home and | ook at them pl ease.
No, | don't recall showi ng them the binders nor
t hem aski ng ne about them
MR. BERESH: | see. Those are ny
guestions, sir.
COWM SSI ONER MacCALLUM Thanks.
BY MR. PRI NGLE:
M. Penkala, 1'"'m Alex Pringle, |I'm counsel for
Calvin Tallis. | doubt whether nmy questions wil
even attract |ocal media attention.
There was a suggestion yesterday
that the Crown's case back in 1970 agai nst Davi d
M |l gaard as it approached the trial was not a
strong case. Do you renmenmber that?
Yes.

You are aware of the major evidence that the Crown
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1 had agai nst M| gaard back prior to trial in 1970,
2 t he evidence of Cadrain, John, WIlson, Melnyk,
3 Lapchuk?
4 A Yes, in generalities, yes.
0305 5 Q Looking at it from the point of view of defending
6 this case, this was not an easy case to defend
7 when you had wi tnesses giving, you know,
8 potentially giving testinmny that was contenpl ated
9 at that trial; is that fair to say?
03:05 10 A Yes, very nmuch so.
11 Q And there wasn't -- were you aware of any, back in
12 1970, were you aware of any nmotive as to why
13 Messrs. Lapchuk or Mel nyk would want to fabricate
14 testi nony against M. Ml gaard?
0306 15 A No .
16 Q And yesterday with respect to -- yesterday and
17 t oday you've been asked about disclosure and |
18 gat her that you were not involved yourself in the
19 process of determ ning what disclosure M. Tallis
03:06 20 shoul d have received?
21 A That's correct.
22 Q So you are not aware of what disclosure or |ack of
23 di scl osure that he received when he was preparing
24 for the defence of David M I gaard?
03:06 25 A That's correct.
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M. Tallis -- | gather, let's put it this way, M.
Penkal a, by the time this trial came al ong, you

woul d have been a police officer for 15 1/2 years?

That's approximately right, yes.

And you were the head of the identification
depart ment ?

Yes.

So you woul d have had mobre than a passing

famliarity with the court system and the crim na

justice system in Saskatoon?

Yes.

You were aware of, probably aware and had obse
many of the |awyers in Saskatoon?

At that time, yes.

And M. Tallis, how would you rate him as far

being a crim nal defence |awyer at that time?

My understanding of M. Tallis at that time, t
he was the best defence |l awyer in Saskatchewan
remenber himas a very thorough, very thorough

defence | awer and yet a very fair person and

don't know of any specifics, but | appeared before

hi m and | al ways thought he was a gentl eman.
And that would be what you felt his reputation
be at the time that he took this case back in

and then represented M. Ml gaard at the trial
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1 19707

2 A Yes, and one of the things, that people that would

3 have to conme before the cross-exam nation of

4 M. Tallis were in some fear because they knew of
0308 5 his thoroughness and a police officer on the

6 wi t ness stand wants to do a good job, so he was a

7 very thorough, very thorough defence counsel.

8 MR. PRI NGLE: Thank you very much. Those

9 are nmy questions.
0308 10 COMM SSI ONER Mac CALLUM Thanks.

11 BY MR. W LSON:

12 Q Chi ef Penkala, my name is Garrett W /I son, |

13 represent Serge Kujawa, and |I'm from that school

14 simlar to that of M. Elson where once a chief,
03:09 15 al ways a chief, so | will regard you as chief

16 t oday.

17 A Thank you very much.

18 Q Now, | was interested in your comments on Calvin

19 Tallis, defence |awyer, as he was in 1970. | was
03:09 20 also listening with interest the other day when

21 M. Lockyer put to you sonme questions about ny

22 client M. Kujawa. In 1971, the 1970s generally

23 and the 1980s generally you were either a senior

24 officer in the Saskatoon Police Force or the chief
0310 25 t her eof ?
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1 A Yes.
2 Q Did you cone to know M. Kujawa and his enpl oyment
3 with the Departnment of Justice in Regina during
4 t hose years?
0310 5 A Yes, | had dealings with M. Kujawa, not
6 specifically with this case that's before this
7 | nquiry, but as the chief of police | had
8 opportunities and the privilege of seeking his
9 advice on |egal issues and he was always readily
03:10 10 forthcom ng with information, information that
11 sometimes you may have been di sappointed with
12 | earni ng, but he was respected to the point that
13 if M. Kujawa said that's the way it is, | don't
14 think there was anybody that would deny himthe
0311 15 ri ght of making that kind of a decision.
16 Q He was the director of public prosecutions in the
17 Department of Justice during nost of the period |
18 speak of ?
19 A Yes.
0311 20 Q | take it from the explanation you just gave ne,
21 t hat you held his advice in high regard?
22 A Very much so.
23 Q You found him very conpetent in his professional
24 duties?
0311 25 A Yes.
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1 Q How about his integrity and standards of honesty?

2 A Oh, there was no -- it was never questioned.

3 Q The sort of person who m ght be involved in a

4 coverup such as we've been hearing in this
0311 5 | nquiry?

6 A | can't even think of it in those terms. That's

7 just not -- that's just not M. Kujawa.

8 Q Uh- huh. Could we | ook at 261053, please. You

9 were queried about this piece of correspondence by
03:12 10 M. Lockyer | believe?

11 A Yes.

12 Q And M. Lockyer felt free to question you about

13 M. Kujawa's know edge and responsibilities, you

14 were questioned about this letter. | notice it is
0312 15 addressed to the attention of K.W MacKay, Crown

16 solicitor?

17 A Yes.

18 Q Do you know M. MacKay as well ?

19 A | know of him | don't know him
03:13 20 Q But he was a Crown solicitor in the Departnment of

21 Justice at that tinme?

22 A Yes, that's how | -- that's what it rem nds nme of,

23 yes.

24 Q Are you aware of any protocol or procedure that
03:13 25 was in place in the Department of Justice in 1971
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1 that would require M. Kujawa to reply to M.
2 MacKay's mail ?
3 A | don't know their policies and procedures at all,
4 but it sounds highly unlikely.
0313 5 Q | would think so. Wuld you take that down,
6 pl ease. Now, nmy notes from your service records
7 suggest that in 1962 you were an identification
8 officer with the Saskatoon Police Departnment?
9 A Yes.
0314 10 Q Did you, in May of 1962, have any part in the
11 i nvestigation of a nurder of a young nurse on the
12 river bank in Saskatoon near the weir?
13 A | did not, but I'm aware of the nurder.
14 Q You are aware of the file, a young |ady by the
03:14 15 name of Alex W wcharuk?
16 A Yes.
17 Q Date of death, 18th of May, 19627
18 A That seens about right, yes.
19 COMM SSI ONER MacCALLUM  What was her name,
03:14 20 M. WIlson?
21 MR. W LSON: W wchar uk, WI-WC-H-A-R-U-K.
22 COMM SSI ONER Mac CALLUM Thanks.
23 BY MR. W LSON:
24 Q She was, | believe, 20 years of age?
03:15 25 A That's approximately right.
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1 Q Her body was not found on the day of death in that
2 instance | believe, but some days |ater, some
3 attempt had been made to cover up the body?
4 A She was buried in a shallow grave on the river
0315 5 bank, yes.
6 Q That was a highly-publicized murder and subsequent
7 i nvestigation in Saskatoon?
8 A Yes.
9 Q Still unsolved?
03:15 10 A Still unsolved as far as | know.
11 Q And has received some recent publicity in fact?
12 A Quite recently | recall reading.
13 Q Yes. So speaking of cold cases, this one has conme
14 up for review and has been worked upon?
03:16 15 A That would be a prime exanmple of cold case review,
16 yes.
17 Q A coupl e of questions about that case relative to
18 the work you were doing in the Gail MIler murder.
19 Was any thought given to a conparison between that
03:16 20 1962 killing and the one you were dealing with in
21 January of 19697
22 A | suspect there was. | don't have a specific
23 recol |l ection. | know that the W wcharuk nurder
24 was al so a sex attack, so |I would think that
03:16 25 probably that was brought back into the m nds of
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1 the investigators at that monment, not only just
2 for conparison, but there's always a desire to
3 sol ve cases regardless of how old they are.
4 Q Can you tell us whether there was another sex
0317 5 killing of a young woman in Saskatoon between 1962
6 and 1969 when the Gail MIller murder happened?
7 A | can't off the top of ny head. Bet ween 1969
8 and --
9 Q Bet ween ' 62 and ' 69.
0317 10 A OCh, '62 and ' 69. | can't from just from ny
11 general know edge, | can't think of any specific
12 case.
13 Q If there was an unsol ved nurder of that sort out
14 there, you would remenber it; would you not?
03:17 15 A Oh, yes, and |'m starting to recall, we had a
16 mur der at the Saskatoon golf course, | think it
17 remai ns unsol ved.
18 Q And what year did that happen?
19 A | believe that was ' 62. ' m sort of guessing at
03:17 20 t hat, but --
21 Q That was also a young female was it?
22 A No, that was an elderly gentleman and he was a
23 janitor at the clubhouse at the golf course.
24 Q Can you tell us if there was any feeling of
03:18 25 additional pressure to solve the Gail MIller
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1 mur der because of the still outstanding 1962
2 mur der we're speaking of?
3 A There was certainly pressure to solve the crime,
4 but I don't think it was related to any other
0318 5 out st andi ng unsol ved cri nmes. | think nost
6 credi ble police officers recognize the inportance
7 of pursuing and solving a serious crime and |
8 t hink every police officer, at |least that's ny
9 feeling, is under pressure to do whatever is
0318 10 possible to find the perpetrator.
11 Q And do you recall any political or media pressure
12 in 1969 relating back to the '"62 killing?
13 A Not really. | think there was publicity about its
14 occurrence, but -- there certainly was about the
0319 15 W wchar uk, there was probably nore about the
16 W wcharuk case than there was about the Hartz
17 case, that was the male person. Certainly there
18 was publicity.
19 Q Now, speaking about sentencing, | want to be
03:19 20 delicate about this, chief, but it wouldn't
21 surprise nme if you shared what | suggest is a
22 general feeling among the police and prosecutors
23 in Saskatchewan that the judiciary is somewhat
24 | eni ent on sentencing in this province?
0319 25 A Well, | suppose our personal thoughts, if you get
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1 into our personal thoughts and because of the
2 invol vement, |'m sure that police officers think
3 in those terms, but | don't think they would dare
4 voice them publicly.

0320 5 Q No, of course not, but they would harbour those
6 feelings when they see one of their customers back
7 on the street a lot earlier than they would prefer
8 to see them?
9 A | think that's a fair assessnent, yes.

0320 10 Q Now, M. Beresh was asking you about the gl obal
11 sentencing with respect to M. Fisher and the fact
12 that the 10 year sentence concurrent out of
13 Saskat chewan didn't add any time to the 13 years
14 he had already received in Manitoba; correct?

0320 15 A That's right.
16 Q And | believe we have evidence before us that M.
17 Fi sher was out on the street again in 1980 and in
18 1980, in fact within a few months of that,
19 commtted a very vicious rape and a determ ned

0320 20 attempted nurder in North Battleford; correct?
21 A | think that's right, yes.
22 Q And he was convicted of that offence and appeared
23 for sentencing?
24 A That's correct.

0321 25 Q And when he appeared for sentencing, he would have
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1 had on his record at that time the two convictions
2 from Mani toba and the four from Saskatchewan; is
3 t hat correct?
4 A Yeah.
0321 5 Q Si X vicious rapes, or five vicious rapes and one
6 i ndecent assault; right?
7 A Shoul d have, yes.
8 Q And that he had already served a sentence of 13
9 years?
0321 10 A Yes.
11 Q And now only by a fluke did he escape a nurder
12 charge, but he's up against a very vicious,
13 hei nous crinme. One would expect that the
14 sentencing he would receive for that would be in
0321 15 excess of the one that he had previously served;
16 woul dn't you agree?
17 A Well, again, it goes back to personal opinions and
18 | always felt that it was inproper for a police
19 officer to get involved in those issues.
0322 20 Q But there still is an elevated |level of punishment
21 assumed to exist within the system 1is there not?
22 A Oh, yes, of course.
23 Q But in fact, as we know, Fisher received only 10
24 years for that offence in North Battleford; is
0322 25 t hat correct?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Wilson
Vol 51 - Thursday, June 9th, 2005

Page 9947
1 A | don't know for a fact.
2 Q | think that's in evidence before us.
3 A Yeah.
4 Q May we have document 324970. This is a letter
0323 5 about which we've heard so much in the |ast few
6 days, chief, written in April, 1991, and you make
7 some strong comments, you express some strong
8 opi ni ons about the medi a. Now, there was a second
9 hi gh profile murder trial that took place in
0323 10 Saskat oon sone years before that, the Colin
11 Thatcher trial in 1984. Do you recall that?
12 A Yes.
13 Q The offence occurred in Regina, but the trial took
14 pl ace here?
0323 15 A Yes.
16 Q Conviction took place in the fall, November |
17 t hink, of 1984, the appeal process was foll owed,
18 Saskat chewan Court of Appeal, Supreme Court of
19 Canada finally I think rendered a decision in
0324 20 1987, and that was a situation where there were
21 strong contentions of wrongful conviction; were
22 t here not?
23 A | understand -- | remember this going on, but the
24 specifics is pretty difficult. | had maybe not as
0324 25 much interest in that case as | had in our
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1 home- grown cases.
2 Q True, but a lot of that was happening in
3 Saskat oon, there was an application by Thatcher
4 under 690 of the Code then for a review by the
0324 5 Federal M nister of Justice. Were you aware of
6 t hat ?
7 A No, not specifically.
8 Q Your department was not involved in any way wth
9 the investigation that was called for by that
0324 10 application?
11 A "' m not aware that we were.
12 Q Do you recall the media being rather replete with
13 claim of wrongful conviction on the part of
14 That cher and his supporters?
03:25 15 A Again, | don't know how I could not remember, but
16 | don't seem to have any recollection of what
17 actually --
18 Q Well, | was going to suggest to you that the air
19 was so thick with claim of wrongful conviction in
03:25 20 the late 1980s and early 1990s that even a saintly
21 chief of police m ght be provocable arising out of
22 two different cases. However, if you don't
23 recall, 1'"m going to |leave it.
24 Some of the allegations that
0325 25 were made in the Mlgaard matter respecting your
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1 department were extreme in the | east. Do you

2 recall an allegation being made by counsel on

3 behal f of M. Ml gaard and carried by the media

4 that two of the Crown witnesses in the Ml gaard
0326 5 trial had been paid, specifically Lapchuk and

6 Mel nyk?

7 A | don't have personal know edge of that, but |

8 think | heard that before.

9 Q Yeah. That couldn't have happened wi thout the
03:26 10 conplicity of your departnment could it?

11 A | would not think so.

12 COMM SSI ONER Mac CALLUM " m sorry, | don't

13 know if you purposely avoided nam ng the counsel

14 who made such all egations, but would you m nd
0326 15 doing so if you know his name, as |long as you can

16 tell us it was or wasn't the trial counsel.

17 MR. WLSON: No, it was M. Wl ch.

18 COWM SSI ONER MacCALLUM Pardon nme?

19 MR. WLSON: M. Wl ch made those
0326 20 al |l egations.

21 COMM SSI ONER Mac CALLUM Al'l right.

22 BY MR. W LSON:

23 Q And specifically M. Wl ch claimed publicly that

24 the witnesses had been bought and paid and the
0327 25 remuneration was a reduced sentence on sonme
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1 crimnal matters they were facing in Regina?
2 A | heard about it, but | wasn't a party or | wasn't
3 specifically informed on that.
4 Q So what's your reaction when you hear a coment
0327 5 li ke that being made about your department, chief?
6 A lt's very hurtful, especially when in your heart
7 you know that you've never experienced or known
8 any people within the departnment that would stoop
9 to those tactics.
0327 10 COMM SSI ONER Mac CALLUM l"m sorry, |
11 m ssed your answer to the question. Do you
12 regard the -- do you recall Ml gaard' s counsel
13 havi ng made such an accusation, | m ssed your
14 answer .
0327 15 A No, | don't recall that specifically, no.
16 COWM SSI ONER MacCALLUM But in general you
17 woul d find such coments hurtful ?
18 A Yes.
19 BY MR. W LSON:
0328 20 Q Many of the statements you make in your |etter of
21 April 17th, of course, | suggest could have had
22 equal application to the case of Colin Thatcher,
23 who is al so pleading wrongful conviction; would
24 you agree?
0328 25 A That coul d be. "' m not very famliar with the --
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1 Q Everything you say in your letter about the due

2 process and the adm nistration of justice would

3 have been correct in the Thatcher case, in which

4 all those contentions of wrongful conviction were
0329 5 made but were never established; correct?

6 A Yes, in ny case that's the feeling, and that's

7 what | felt.

8 Q In your 37 years in |law enforcenment did you ever

9 encount er another case where someone convicted of
03:29 10 an offence was | ater discovered not to have

11 comm tted that offence?

12 A No, this is the first one.

13 Q First and only one is the Ml gaard affair?

14 A Yes.
0329 15 Q In 37 years of your hands-on experience?

16 A That's right.

17 Q Have there been perhaps one or two occasi ons when

18 someone you were quite convinced of being guilty

19 was acquitted?
03:29 20 A Yes, in nmy opinion there were a |ot of people that

21 were acquitted that | felt were guilty.

22 Q And if we believe the adage that better ten guilty

23 go free than one innocent be convicted that means

24 the justice system in your experience, worked
0330 25 pretty well; didn't it?
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1 A Yes, | accept that, yes.

2 Q It's not a perfect system it's run by human

3 bei ngs. When you go on to say in the bottom

4 par agraph of the first page of your l|letter that
0330 5 our justice systemis recognized as the best in

6 the world, M. Wblch gave you some query on that;

7 do you still hold to that belief?

8 A Yes | do.

9 Q | suggest that you may find it well-shared with
0330 10 others in this room

11 A Il'm |'m encouraged by that.

12 Q Thank you, chief.

13 COMM SSI ONER Mac CALLUM Thanks,

14 M. WIson.
0331 15 MR. HODSON: | believe Ms. Knox is next, it

16 is 3:30 and | believe she will be more than a

17 m nut e.

18 COWM SSI ONER MacCALLUM More than a

19 m nute? So we're 1:00 Monday?
03:31 20 (Adj ourned at 3:31 p.m)

21
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