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1 Transcri pt of Proceedi ngs
2 (Reconvened at 10:00 a.m)
3 COMM SSI ONER Mac CALLUM Good nmor ni ng.
4 ALL COUNSEL: Mor ni ng, My Lord.
1004 5 COMM SSI ONER Mac CALLUM M. Wbl ch?
6 UTE MARI A FRANK, conti nued:
7 BY MR. WOLCH:
8 Q Ms. Frank, |I'm Hersh Wolch, |I'm counsel for David
9 M | gaard and | have a few questions for you.
1005 10 | would |ike to start by
11 referring to a particular document, 277626,
12 think you saw this yesterday. Now | appreciate
13 that you didn't author this document but,
14 obviously, you instructed Katherine Broekhuizen to
1005 15 contact the department of the attorney general ?
16 A No, | would not say that's correct, she took this
17 upon herself.
18 Q Well, are you saying that it was not your idea
19 t hat she contact them at all?
1005 20 A What | will say is we had a conversation about it,
21 and she knew | was very upset, and she -- she
22 wanted to do this.
23 Q Okay. And why were you upset at that time?
24 A Because | did not want to be -- | didn't want to
1006 25 be subpoenaed, | didn't want to go.
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Okay. Had you been subpoenaed?

Yes.

And subpoenaed to do what?

To testify at the Larry Fisher trial.

Had the subpoena come to you as a surprise or had
you had some forewarning that it was com ng?

| had had sonme forewarning in the measure that I
had become aware that my famly had been receiving
some phone calls and | had a private investigator
show up at ny door.

And who did you understand himto be acting for?
| understood himto be acting for -- he was

enpl oyed by Brian Beresh.

And who was representing Larry Fisher?

Correct.

And you were interviewed by him or were you?

By ?

The private investigator?

| had a conversation with him yes.

Okay. And did you take it from the conversation
that you would likely be a witness at a trial?
Yes. And | informed himthat | did not wish to
be.

And did you leave it at that or did you el aborate

on that?
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| think that the -- are you tal king about Brian
Beresh or the private investigator?

The private investigator; did you sinmply say "I
don't want to be a witness" or did you say nore

t han t hat?

| don't remember ny entire conversation with him
but he was well aware that | did not want to
participate.

And did you have any conversations with

M. Beresh, --

-- in and around that time, before the phone cal
to the attorney general ?

| don't recall, but | know I had them after, yes.
Okay. And you would have let the paral egal know
that it was Larry Fisher's |awyer that was calling
to have you testify?

| -- all I -- she was aware that it was Brian
Beresh, yes.

Now that -- try to just listen to ny question.
You |l et her know that it was M. Beresh who was
asking you to cone to court?

Correct.

And I'"'ma little bew |l dered as to why a tel ephone

call would go to the attorney general's departnment
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to say you didn't want to go to court?

| don't remember the circumstances. It was a | ong
time ago. For some reason, Katherine called

t here.

Now you were in the room when she was tal king?
Correct.

And what she was saying would be inportant to you?
| suppose so.

And, according to this note, she was saying that
you will be a hostile witness for the defence?
Because | did not want -- | was upset that | was
bei ng used as a defence witness in the trial of a
rapi st whom | did not know, had nothing to do
with, had never heard of before.

But what did you want the prosecutor to do about

t hat ?
| just wanted -- | was -- at the time | was just
trying to find a way out of the subpoena, | did

not want to go, period.

And you said that -- or you had her say that you
wanted to switch sides; what was nmeant by that?

| have no idea. | don't remember.

Well the note says that you will say that M| gaard
told her that he killed MIler; how would that

deter Beresh from calling you?
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| have no idea. | don't know what the person who
wrote this note was hearing, | -- sorry, | don't

remenber .

Ckay. But it was, it was done on your behest?
Yes.

And you were upset because you were going to be

testifying for Larry Fisher?

Well, | was upset that | was being brought into
this again and -- and that -- that they were
trying to use nme to benefit him | didn't know
this man.

Well do you have to know sonebody to come to court
and tell the truth?

No.

What difference would it make if you knew the man,
or not, if your obligation is sinmply to come and
tell the truth?

Well, you know, when you put it that way it sounds
alittle different, but in nmy case, | did not want
to relive any of this again.

Did you tell M. Beresh that?

Yes, oh yes, many ti nmes. He was well aware of

t hat .

Did you also tell himyou were going to talk about

David having a syringe in his hand and David
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threatening to kill you?

That did conme up, yes.

So you told himthat?

At some point.

And - -

| believe that was after | arrived in York
Okay. So you told himyou were going to b
more dammi ng towards David than you ever h
correct?

That's not the way | would put it.

ton.
e even

ad been;

Well you had never tal ked about the syringe in the
hand before, you had never tal ked about being
threatened, the threats to kill, and you say you
didn't want to come to court; how woul d that

di scourage M. Beresh?

Well, nothing would have di scouraged M. Beresh,
but I was in the position where | was trying

anyt hi ng. | just didn't want to go and | was
putting -- | would have done anything to have not
gone, just like | would have done anything to have
not come here, al so.

O back in 19707?

Correct.

So, at all times, you didn't want to go to court?

Correct. You are right on that point.
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But I'm just trying to understand, if you are
trying to discourage M. Beresh fromcalling you
to help his client, why would you add nore dami ng

evi dence agai nst Davi d?

That didn't come out until Yorkton. There was no
more trying to get out of it. | had received the
subpoena and there was no way that | could say no

any nore; correct?

Okay. Just on the words "wants to switch sides";
do you consider, as a witness, you're on
sonmebody's side?

|'"m either, | have been either for the prosecution
or the defence, so | guess in that respect there
are sides. But, no, all | know is | have been
subpoenaed every tinme.

Okay. Now let's go back to the motel incident
and, before | proceed on some questions, just can
you clarify one feature for me; is it your
position that Debbie Hall was or was not there at
the inportant tinmes?

What are "the inportant times?"

Obvi ously when, supposedly, David M| gaard spoke

about, well, the thing on TV, and what foll owed
t hat .
You mean about when he was tal king about killing
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Gail MIller?

Yes, when he was joking about Gail MIller, was
Debbie Hall there or not?

| did not see her there.

Are you saying she wasn't there?

| did not see her there.

Well, what is that, is there a difference between
not seeing her there and her not being there?

The difference being that, at the time, | was very
-- my total attention, as what was given, was on
David M | gaard and what was happeni ng. That' s
what that nmeans. | wasn't scanning the room at
the time, my eyes were fixated on him

So her evidence that she may have been there could
be true; is that correct?

Umm, there is a small, very small chance that she
m ght have seen part of it, but if it was such a
big joke to her, why did she |eave? That's --

because | guarantee you, when it was over, she was

not there.

Well we'll come back to that. In any event, you
say that after the incident a week or so -- and
you can correct me -- you and Debbie and Mel nyk

and Lapchuk went to Al berta?

Correct. Now |I'm not sure if it was a week, two
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weeks, |'m not sure of the time frame but it was
shortly after.

Q And if -- and Debbie Hall, you are aware, says she
didn't go?

A "' m am aware of that.

Q And you say, adamantly, she went?

A She definitely was there.

Q And your purpose in going there was to do what?
A The reason that | wanted to go to Ednmonton was to
visit Sharon W Il Iliams, who had moved to St.

Al bert, because | wanted to inform her of that
event because he regularly visited with her.

Q Okay. So did you say "inform her" or "warn her"
or what was --

A Warn her, inform her, | wanted her to be aware of
what had transpired.

Q That was important that she know that as soon as
possi bl e?

A Yes. | thought so.

Q But it took you several weeks to get there?

A It took me a while to get there, yes.

Q Why didn't you just phone her?

A Well, because | was |living at home at the time,

and |l ong distance calls would have been

guesti oned.
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Your parents would have questioned | ong distance
calls?

Oh, absolutely.

And that's your reason for not phoning her?

And | had no privacy in those phone calls. The
phone was in the living room

And there are no pay phones you could go to?

| didn't have access to noney.

Well you had enough noney to go on a trip?

| -- that didn't involve any noney.

You had, you say you had absolutely zero noney?

| maybe had a dollar or so in ny pocket.

So, if | understand it, it would -- you didn't
phone her because you couldn't afford the cost of
a long distance call to warn her of something this
i mportant?

No, | was -- did not want ny parents to overhear
or get any wi nd of what was going on, because then
| woul d have received a beating.

But you were willing to stay up all night and do
drugs?

Uh- huh.

Surely, that's nmore serious than making a phone
call to a girlfriend, in terms of what your

parents m ght react?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10:18

10:17

10:18

10:18

10:18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
by Mr. Wolch
Vol 20 - Tuesday, February 22nd, 2005

O » O » O r» O »

o » O >» O » O >

Page 3665

Not in my eyes in those days.

And a phone call to a friend would cause nore
grief with your parents than running around doing
drugs and all sorts of quite wild behaviour?
Well, they didn't know that, did they.

Well you were com ng home at 7:00 in the morning?
Well, they didn't know that either.

They weren't watching you that closely?

No.

You never considered writing her a letter?

No.

Now, if | understand your evidence correctly, the
four of you were in the vehicle, you've just
experienced the second nost traumatic event in
your |ife and nobody tal ked about it?

That's correct.

Not a word?

Not that | can remember. That was quite normal .
It was a |long drive?

It was several hours, yes.

Well, from one province to another.

It was a |long drive, yes.

And plenty of time to have all kinds of
conversation?

Uh- huh.
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And here you've just been through a terribly
traumatic event, three and maybe four of you, and
nobody is tal king about it?

That's correct.

Now, having arrived in Alberta -- and you got
together with Sharon Wl liams?
Yes.

And | take it what you are telling her about what
occurred in the motel would definitely stand out
in your m nd?

| remenber telling her, | remember meeting with
her, telling her, but |I do not remember nuch of

t hat conversation, sorry.

Well, you had gone all that way with this purpose
in mnd?

Uh- huh.

And it was certainly something very unusual ?

Uh- huh, and then | spent a lot of time trying to
forget about it all.

You went all that way to tell her and to forget
it? | don't quite follow.

| spent years afterwards trying to forget it.

But telling Sharon is not the incident, that's an
i mportant event in your life, this is your

girlfriend.
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| just wanted to warn her and then | noved on.

But did you warn her?

Yes. We tal ked about it.

Well, did you specifically warn her?

| told her about what happened. That's al
remenber . | told her what happened.

You told her about the motel incident?

Yes.

And did she know about David being investigated by

the police or did this come as a surprise to her?

| honestly can't remenber.

Well, surely you would renmember if it was a
conpl ete shock, like, "what are you talking
about ," or whether she said, "oh, I'msorry,

know all about the police in this thing"?
|"'m sorry, | can't remenber.

You can't remenber if she was shocked,
surprised --

No.

-- what reaction she had?

No. Sorry. It was a long time ago.

So let's be clear. Not hing in your m nd about any

reaction on her part?
Not hi ng that junps out at nme, no.

And this would have been probably in May or
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| suppose so, Yyes.

Q Do you recall if Sharon told you she had been
spoken to by the police back in March?
No, | don't recall

Q So you don't recall Sharon saying "l ook, the
police talked to nme several months ago, | gave
them a statenment"?

A No, | can't recall any --

Q No menory of that at all?

A No. Sorry.

Q Now, as | understand it, you went out to British
Col umbi a after that?

Correct.
And | think you said you were selling the Georgia
Strait newspaper for a while?

A Correct.

Q And then you decided to come home?

A Correct.

Q And | didn't quite follow, when you got hone the
police were on your door step or very quickly
there? | didn't follow you. Help me with that.

A When | returned hone it was a short period of

time, | don't -- | don't know whether it was a
day, two days, three days, a week, but it was

shortly after | returned home that the police --
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they weren't standing on ny door step when | got
home, they walked -- | was in nmy house at that

time and they came, wal ked up the wal k, wal ked up

the steps and rang the door bell.

Okay. But it was within a short time?
Yes, it was a short period of tine.

You hadn't gone to the police?

Uh- uh.

Had you shared your story with anybody?
Only the people initially involved in the
begi nni ng.

VWho is that?

Well, everyone that was there, Craig, George,
Shar on. If you mean did | share it with ny
famly --

Well, | thought you hadn't talked to George or

Craig on that whole trip about the incident.

No, but they were there when it happened.

" m tal ki ng about you are back in town let's say,

who did you talk to, if anybody, prior to the

police about the notel ?

From the time | arrived home until they showed up

at the door?
Yes.

| don't recall talking to anybody about it,
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one.

Q But you say you were home for -- well, when did
you come home, what season?

A It was fall.

Q You are sure of that?

A Yes. |'mrelatively certain of that.

Q Do you know if it was Septenber, October?

A No, | don't. It was fall.

Q Well, the police came to see you in |late January.
Were you aware of that?

A Well, in January the trial began |I believe; aml
not correct?

Q Yeah, but your statement, | can find it, is dated
January 19th or 20th, sonmething |like that.

A Well, that statenment | believe was taken at the
court house or somewhere in Saskatoon here.

Q Well, they canme to see you at Regina?
Correct.

Q And was that sonme weeks or nonths before you
actually gave the statement, written statement?

A Well, when the police came that day, that was
sometime before the trial started, yes.
But your actual signing of the statement --

A Well, | don't remenber where | actually signed the
statement . | have no idea. | know -- all | know
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is | talked to the police officers in the notel
room and | talked to people in the court house in
Saskatoon and |I'm quite sure that the whole tine
when | was talking to any, at any time on any of
t hose occasi ons people were writing things down.

| don't recall, I"msorry, it was a long time ago
and | was extremely distressed at that point in
time.

Well, what |I'm getting at is your statement |
believe is dated January 19th of ' 70.

Okay. That would have been at the court house in
Saskat oon.

And was that a dictated statement by you or was
that a conmpil ation of notes nmade earlier of a
previous interview?

" m sorry, | don't know. | don't remenmber.

Okay. Do you remember ever giving the police a
statement ?

| have no idea. | don't remember how they
acquired the statement, whether they were just
writing notes, whether they were -- | don't
remenber, |'m sorry. It was a long tinme ago.

So they got a statenment from you, but you are not
sure how they managed to record it, whether it was

gquesti ons and answers or how it came about?
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No, I'm sorry, | don't renmember.

But you know there was a statenment, you've seen
it?

Obvi ously, yes.

And the interview in the notel by the police was a
very unhappy occasion for you?

It was not an enjoyabl e experience, no.

And that's because of their behaviour?

Partially, and partially it was because | was -- |
was terrified and trying to find how -- in nmy head
| can renmember | was racing, like, "oh nmy God, how
do | get out of this, I don't want to tal k about
this, | don't want anything to do with this, I'm
scared, |eave ne alone."

Okay, you were terrified. They weren't accusing
you of murder were they?

No.

Were they accusing you of anything?

They weren't accusing me of any crime, no.

You weren't in the position as a 17 year old
havi ng police say you commtted a murder or
anything like that?

No.

You were just there?

Correct.
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And | would like to refer to the interview you had
in 1993 with officers Honmeni uk and Gagne and the
particul ar page reference is 036357. | think the
document starts at 354 if | have it right. Now,
you recall in April of 1993 -- your attention was
taken to this docunent yesterday -- you were
interviewed by two nmembers of the RCMP; correct?
Yeah, | -- yes.
This would have been after the Supreme Court.
| don't recall whether it was before, after.
Ckay. But when you were talking to the RCMP, it
was your intention to tell the truth was it?
Of course.
Okay. And at page 4 you are tal king about the
police and the interview that you and | have been
tal ki ng about and you start off by saying:
"U. FRANK: They were horrible. They were
yel |l i ng. One was yelling and scream ng at
me a lot, calling ne... telling ne | was a
liar and a slut."
s that true?
That's true.
Now, you say they were calling you a liar?
Uh- huh.

What did they accuse you of |ying about?
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Because initially I said | didn't know anyt hi ng

about this, I didn't know David M| gaard and they
began pulling out the -- | saw pieces, what | ooked
li ke the same docunent that | had signed,

statements from Craig and George and my name was

all over it, it was all over them

So they, before you made your statement, all owed

you to read the statements of Melnyk and Lapchuk?

No, they did not allow me to read it.

What exactly did they do with it?

They just kind of pointed certain things out to

me.

And based on what they were saying, you nust be

lying?

Well, it obviously -- there was enough -- and |

remenber they were throwing in all kinds of names,

so obviously there was enough people that were
saying | was there, and | was 17 years old at the
time and had no clue what nmy rights were and | was
not enjoying the experience.

And then you go on to say you just turned 17.
"...they were saying some pretty grotesque
things. And um . they other guy, of course,

| mean |I... | realize now that they were

pl aying a game, you know |li ke the other guy
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was a nice guy and saying... but it was
pretty... and | renmember, |ike when they
finally... you know, by the time they got

around to throwi ng statenents at ne, the one
guy... the nasty one said, you know, it's up
to you to decide how |l ong you're going to
sit in this chair, but you're going to sit
here until you talk."

| s that what happened?

Yes.

Just scroll down a bit nore.

He told nme it was up to nme whether it was an hour

or | onger.

So what they were saying to you is until they get

what they want from you, you are going to sit

t here?

Well, | would rephrase that, | would say until

| -- they felt that until | acknow edged ny being

t here, because they knew | was there.

Can | just get this part down here, highlight it

to the bottom
"R. GAGNE: This gentleman that took a
statement from his name is Eddi e Karst
U. FRANK: Yes, that rings a bell.

R. GAGNE: Now, woul d that have the guy who
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1 was the good guy, or the bad guy who took
2 t he statenent?
3 U. FRANK: | don't know, but he was one of
4 the officers in the room He was there."
103t 5 s that correct?
6 A | guess so, but at this point in time, it was so
7 | ong ago you can't expect -- there's no way that |
8 can remember. | don't even remember what they
9 | ook 1ike.
1031 10 Q But you don't know if he's the one who was calling
11 you a slut and a liar or if he was the one being a
12 good guy or --
13 A | have no idea.
14 Q -- which?
1031 15 A | don't know.
16 COWM SSI ONER MacCALLUM  You have to make
17 sure that you wait until the question is finished
18 before you begin your answer.
19 A Sorry.
1031 20 BY MR. WOLCH:
21 Q Thank you, sir. You don't know whet her he was the
22 good cop or the bad cop?
23 A | don't remember which role he played, no.
24 Q So | take it that once it was determ ned, in your
1032 25 m nd at |east, that the unpleasantness and the
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sitting there was going to go on unless you gave a
statement, you gave a statement?

| just -- that's correct, | just wanted to get out
of there. | just wanted it to be over.

And you understood that they wanted information

t hat would help them solve a crinme?

| suppose so.

It was pretty obvious to you they wanted to know
if you could say sonething damagi ng to Davi d?

| suppose so.

You were aware that -- or were you aware from what
they told you that Lapchuk and Mel nyk had done

t hat ?

At that point in tinme | didn't know what Craig or
George had said because | didn't read their -- |
wasn't allowed to read their full statenments.

But it was clear to you that whatever happened in
the motel room was i nportant enough for the police
to be there and having taken two statenments from
ot her people?

| suppose that's a reasonable assunpti on.

| mean, obviously there was somet hing of

i mportance?

Correct.

And you had known for a long time that David had
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been interviewed by the police?

Correct.

And they were there in connection with David, you
knew t hat ?

Yes, because what was one of the first questions
they asked me, if I knew him

And what happened in the nmotel room was obviously
what they wanted to know?

Correct.

And they wanted to know if anything happened in
there that would incrimnate David?

| suppose so, yes.

So you knew that obviously?

Yes.

That's what they wanted?

| suppose so, uh-huh.

And you were scared?

Correct.

And you made a statenent -- if | can have 054371.
' m going to refer to this copy. There's another
one, the next number, but it's harder to read.
It's illegible.

You saw it yesterday?

|'ve seen it before, yes.

Okay. Now, you say:
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"I had sexual relations with Hoppy and
several, about four capsules of T.H C."
Okay. Now, was that true?
| had sex with himand we did drugs, but at this
point -- | no |onger remenmber -- |I'msorry, | no
| onger remenber how much |I took. To me that's not
an inmportant little tidbit to hang onto, but | do
know that | tried to paint, create a picture that
| didn't know, that | was incapable of know ng
what was going on in that room that is the
picture that | was trying to portray, which was
not true.
Okay. So four capsules of T.H. C. sinply wasn't
true?
And the other thing, | did not know what the drugs
were. That information came to me from those two
police officers in the nmotel room  They were the
ones that -- | had no idea what it was. | didn't
care what it was. As long as | was numbed, |
didn't care.
|"m sorry, the police told you what drugs you had
t aken?
Yes.
Did they tell you how much drugs you had taken?

No. They just -- they put -- and | -- because at
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that time | just assumed that -- | didn't know how
t hey had known, but | just took their word for it.

Did they appear to take it from Mel nyk and
Lapchuk?

| don't know. | don't know.

| "' m having a hard time understandi ng how t hey
could tell you what drugs you had.

You woul d have to ask them that. | don't know.

| wonder if we can see document 047416. | think
it comes from 047353 | think. You see at the
bottom of the page -- this is your evidence at the

Supreme Court.

Okay.

"Q Now, in your statenment you say, your
first statenment you say you took about
four capsules of THC. "

And just turn the page, the next page, | asked
you if it was truthful. You said no.

"Q Wiy would you lie about that?

A Because | didn't want to have anything

to do with this. Because | was scared
and there were drugs there and they
told nme those were the kinds of drugs

and so | just --

Just keep going down.
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"Q \Who told you that?
The poli ce.

Q The police told you what kind of drugs
you had taken?

A Yes. | had no idea what kind of drugs
| had taken, until -- until the police
informed me."

Just go down.

"Q They told you what kind of drugs and you
just accepted it?

A Yes.

Q And now you say it was different?"

Turn the page.

"A Well, all I knowis |I don't know how
many tablets | had taken. | could have
taken one, fifty, | don't know, but I

i nfjected them They were injected into
my arm  This arm
Q Had you previously in your |ife taken
drugs by that method, by needl e?
A Yes."
Now, when you gave those answers, were those
truthful ?
Yes, although obviously it wasn't 50. | woul d not

be sitting here probably if it was.
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| understand that, but you were under oath and you
were endeavouring to tell the truth?

Yes.

And has anything occurred to change your m nd that
this was truthful ?

No.

So in actual fact, according to you, the truth is
you took a whole bunch of drugs and you don't even
know how much you took?

Well, at the time |I wasn't counting them out, but

| do know that | wasn't -- | wasn't unconsci ous.

| could see things going on around ne, | could
hear things, | could talk and | didn't imagine the
same thing that other people also saw.

Well, we'll get to whether they saw what you saw,
but having said that, |I'm just trying to
establish, according to your evidence, that this
was not your first time taking a needle to your
arm

Correct.

And the ampunt you took could have been any
amount, you have no idea how nuch you got and what
it was?

That's correct.

But it was the police who told you how much to say
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you took?

A No. |'m sure that | created that because it
sounded |like -- that would be a |ot.

Q Okay. | thought your evidence was the police put
it in your m nd.

A No, they told nme what type of drug it was.

Q And you invented the anmount; is that right?

A Correct.

Q So the police said the drug you were taking was
this and you said |I took this amount?

Correct.

Okay. The truth of the matter is you don't know
what drug you took and you don't know what
guantity of it you took?

| suppose that's correct, yes.

Q Okay. If I can go back to the statement, 054371,
you say in the statement, if you highlight this
portion here:

"I was quite stoned and sonmetimes wasn't
aware of what was going on around nme."
That would be a true statement wouldn't it?
A That was the picture that | was trying to paint at

that time because | didn't want to know what
was -- | didn't want them to know what | had seen,

| just wanted them to | eave me al one. | didn't
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1 want to have to talk.
2 Q Okay. But you are aware that virtually everybody
3 else in the room says you were stoned that night?
4 A Well, we all were.
1040 5 Q That's Lapchuk and Mel nyk too?
6 A | did not -- | was not paying attention, | was not
7 wat ching to see who took what, but we all did it,
8 so it's -- it was just a natural assunption.
9 That's what our whole -- we tried to get stoned as
1040 10 often as possible, that's what every one of those
11 people did, so it was a natural assunption that
12 t hey al so did. Why else -- it was there, they
13 were there and I find it hard to believe that they
14 woul dn't have participated.
1041 15 Q So you woul dn't accept Lapchuk and Mel nyk if they
16 said they weren't doing drugs that night?
17 A Well, it's not whether | accept, I"'mtelling you
18 it would be hard to believe that they did not
19 participate. Maybe they have some ulterior
1041 20 moti ves for saying they didn't, | don't know, |
21 can't speak for them, but in -- | had known them
22 for several years and been with them many times
23 and | had seen it repeatedly, so | would find it
24 hard to believe that they did not participate.
1041 25 Q OCkay. And you say:
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"l was also hallucinating quite a bit."
Correct. Well, that kind of invalidates ny, oh,
that | was imagining things, that | didn't see
anything. Wuld that not paint that kind of a
picture to you?

We'l |l nmove on.

"I recall asking Hoppy if he killed that

nurse they were tal king about and he just

| ooked at me and smled oddly."

Now, is that true?

Yes.

So you said to him"did you kill that nurse" and
he just | ooked at you and gave an odd smle?

Because earlier in the evening just before all of

t his happened there had been -- there had been
some di scussion about it, which I was -- | did not
partici pate in and so when it cane -- | renmenber

saying sonmething to him about it again, but to me
it was |ike a npot -- because he was there, he was
not under arrest, they had let himgo and then the
news canme on and everything changed.

So it's your evidence that before the news came on
he was being bugged about Gail M Iller?

| don't recall. | wouldn't -- | wouldn't say

bugged, but | do recall that the conversation had
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come up, Yyes.
So before the news the issue of Gail MIIler had

arisen in that roon?

Yes.

And - -

It came up quite regularly. | mean, he had been
arrested for it. It was on the news all the tinme.

So was he getting bugged all the time?

| don't know.

No, from your observation, not -- |I'monly
interested in what you saw. I n your presence was
he getting bugged on a regul ar basis?

| remenber it being brought up a few times, but |
can't tell you how -- if it was -- but | wasn't
with him on every single day.

Ckay. But in the notel room it was brought

up before --

Yes.

Wait for my question.

Yes.

It was brought up before the news came on?

Yes.

And is that when he gave you this odd | ook?

Yes. He just kind of smled, |like, that smug --

you know, |ike when sonebody does when they are
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maybe annoyed or they don't want to -- |ike, |
don't know. | don't know what was going on inside
hi s head. | can't speak for him

But what |'m getting at is that by the tinme the
news canme on, it may very well be that he was
totally fed up with being bugged?

| don't know. | can't speak for him

But you can say that the TV thing was not the
initiator, it was done earlier?

That, |I'm sorry, | cannot form an opinion on that.
Well, you had asked him earlier, you just told us
that, it's right in your statement.

| know, but | wasn't bugging him about it, |
wasn't harassing him about it.

Wel |, but asking somebody if he killed somebody is
somewhat of an annoying question would you not

t hi nk?

| suppose that some people m ght, but he seemed to
treat it like it was hunorous.

He took it as a joke until finally he got
exasperated?

| don't know.

Isn't that what happened?

| don't know. | can't crawl into his skin, sorry.

In any event, this is what you told the police,
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and they were interested in anything regarding the
nurse; right?

Regar di ng the what ?

The nurse and the murder, that's what they --
Yeah, okay, you nean Gail Mller?

Yes.

Yes, of course.

Why, if you didn't want to say anything, why

woul dn't you just stop and say "I was stoned and |
don't know"?

| don't know. | don't remember. | don't remenber
t he whole entire conversation, sorry, it was soO

| ong ago. Oh ny.

In any event, very shortly after this statenment,
you went to Saskatoon to the -- to David -- |I'm
sorry -- after the statenment, | mean, you went to
Saskatoon to testify at the trial?

Yes.

And you met with the prosecutor? |'m sorry, |
need a verbal answer .

Yes, | -- yes. Yes. | don't --

And it's unclear to nme whether you met with police
or didn't neet with police at the courthouse?

| met, | remenmber there was people that came in

and out of that room but for the life of nme at
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this, at this point in time |I don't know who they

were, | couldn't tell you if they were police
officers, | don't remenber. It was a long tine
ago.

Do you know whet her you talked to David's |awyer
or not, somebody --

| - -

Let me finish the question, please -- somebody who
woul d have come up to you and introduced hinmself
as David's counsel and wanted to speak to you
about your testimony? |Is there anything in your
mnd -- and | don't want you to specul ate --
anything in your m nd about such a neeting?

No, | don't, | don't recall

But you do remenber speaking to the prosecutor?
Yes.

And if we can go to 310515, |I'm not sure what the
first nunmber is, this would be -- that was very
quick -- this would be your testinony at Larry
Fisher's trial. Now, as | wunderstand it, at Larry
Fisher's trial M. Beresh called you as a witness,
and you testified in what is a trial within a
trial, but you never did testify in front of the
jury?

Correct.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10:49

10:49

10:49

10:49

10:50

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
by Mr. Wolch
Vol 20 - Tuesday, February 22nd, 2005

o > O >

Page 3690

Okay. So this is the trial within the trial to
see if you could be a witness in front of the
jury?
Correct.
You understood that?
Yes. | came to understand that.
Okay. And M. Johnston, the prosecutor, asked you
a few questions on this page, and you were under
oath at the time; correct?
Yes. Yes.
And you were telling the truth as you knew it?
As you knew it, yes, as | conceived it at the
time, yes.
Okay. And if we can just highlight this part for
a starter, this is referring to M. Caldwell:

"Q Are you suggesting to us you told him

more than what was in this statenment?

A All | told himwas | did not want to
testify, | was afraid, he said he
woul d kill ne.

Q That's not the question | asked you, Ms.

Frank.
A Well, I'm --
Q Listen to nmy question, please. Are you

testifying here under oath that you told
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t he prosecutor in the original M gaard
trial what you have told us today?

A Coul d you repeat that question again,
pl ease.

Q Are you testifying here under oath that
you told the prosecutor in the original
M | gaard trial what you told us today?

A Not in entirety, no. Just the | ast
comment . "

If we could just go down, please, carry on:

"Q Well, Ms. Frank, this statement --
Absol utely not.

Q ... was made on January 19, 1970, and
you have the original copy in front of
you. What, in addition to that

statement, did you tell M. Caldwell?

A | told himl didn't -- did not want to
testify, that | would not talk because
| was afraid. He said if | tal ked he
would kill he. That is what | told
him "

Do you see that:
"That is what | told him"?
Yes.

"Q Ms. Frank, | just asked you if you had
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told anyone in authority the details
you' ve given us today, and your response
was the first person you told was that
prosecutor?
Only --
Q What, about what you have told us today,
did you tell hin?"
Next page:
"A About the part about being threatened to
be killed. That's all | told him"
That's your answer:
"About the part about being threatened
to be killed. That's all | told him
Q Did you tell him about David beating his
face against the wall in the bathroom?
No.
Q Did you tell him about David M I gaard
t hrowi ng himself against the wall?
A No. "
And then the bit about the syringe. But, now, at
the time you were under oath and telling the
truth, you say you told M. Caldwell specifically
t hat David had threatened to kill you; now do you
accept that that's what it says?

| accept that that's what that says, yes.
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Okay. And anybody reading this or listening to
you could quite fairly understand you to be saying
that you told M. Caldwell, at that time, that
David had threatened to kill you; correct? And
"Il ask you the next question.

| can answer now?

| -- that requires a "yes" or a "no
As the way this docunment reads, that's what it
appears to be.

Yes, I'Il give you a chance to el aborate, --
Okay.

-- 1 just want to establish that. Now has

anything occurred, since you gave this evidence

under oath, to cause you to believe this is not

true?

Um, |'m not sure | under --

Well in 1999 -- or whenever this was, | think it
was ' 99 -- you put your hand on a Bible |ike you
did today, --

Uh- huh.

-- went in front of a judge, and you swore to tel
the truth?

Correct.

And you tell us that you did tell the truth to the

best of your ability?
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1 A Correct.

2 Q And your menmory then was better than it is today,

3 or it should be, it was five years closer to the

4 event ?
1053 5 A It was still a long tinme.

6 Q Okay, but it was closer than today, that's

7 obvi ous?

8 A Yes, it was closer than today.

9 Q So do you accept this as being truthful and, if
1053 10 you don't, what has occurred to cause you to

11 change your m nd?

12 A | haven't changed ny m nd.

13 Q Okay. So now your evidence is that you told

14 M. Caldwell that David had threatened your life
1053 15 if you testified?

16 A No, | do not recall telling himthat. That is nme

17 tal king afterwards, it -- this is, these -- this

18 is alittle out of -- out of context. | do not

19 recall telling the prosecutor that. All | kept --
1053 20 because | knew that, if | said that, that that

21 would impli -- that that statement would inflame

22 things, and I just wanted -- | did not want to

23 testify. | was not going to say those words.

24 Q | understand that, but what | am getting at is
1054 25 this; there's little doubt, | would expect, that
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M. Cal dwell would say that, had he heard those
wor ds, that would have been very inportant to his
case?

Correct. Absolutely.

So |'m not saying you said it but you, under oath,
said you said it, and that's what concerns ne?
Well, because that's what | was feeling inside.
That's what was going on inside of ne, inside ny
head.

Does that apply to all your evidence, that you
have tal ked about your feelings as opposed to
what's happeni ng?

Well what's -- the feelings that are happening

inside of me is part of what's happening.

No, but you specifically say "I told him" you
don't say "I felt it"?
Well, it's just a m suse of words then.

That's your explanation?

It's -- uh-huh.

Did you understand or feel that, based on your
statement that you gave to the police, that that
woul d have been of assistance to David?

Yes. You nmean ny original statenent?

Oh yes.

Yeah, oh, absolutely.
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And had you testified, | think you told us
yesterday, you would have stuck to your original
statement ?

Yes.

Firstly, that was far fresher in your m nd then as
to what occurred than anything now, obviously? It
was fresh in your mnd, to some degree, in 19707
Yes.

And, by then, your nmenmory had not been influenced
very much by what you had read in the papers or
heard because it was fairly close to the event?
It, it entailed part of the traumatic event, yes.
Yeah. Now you mentioned about the prosecutor and
talking to him did you give him any reason to
believe that your statement was not true?

| don't recall.

Well, obviously, you wouldn't want to tell him

it's not true?

No, well -- no, | would think so. | don't recall.
Al'l I kept saying was | didn't want to testify, |
wouldn't talk, that's what | renmenber.

But did the prosecutor, the defence |awyer, or
anybody there, based on anything you did other
t han bei ng nervous and upset and hysterical, have

any reason to believe your statement wasn't true?
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| don't know.
No, but did you convey to anybody any hint of

unreliability --

No.

That you "no, | don't mean to say that", and "no,
it's not true"?

Obvi ously, why would I do that, | wanted themto

believe it.

To believe that your statement was true, --
Correct.

-- the statement, and that statement hel ped Davi d?
Yes, it did. | -- well it -- 1 figured, at the
time, it was neither here nor there since | wasn't
testifying.

Now t hat statement that you say would have hel ped
Davi d, and your appearance in the court, was a
time when this was fresh and i nportant, and | take
it the next time you were dealing with people in
authority or -- that is police, |awyers, or

what ever -- would be nmore than 20 years?

Yeah, it was a long time |ater.

Yeah. So it was |like 20 years went by --

Uh- huh.

-- before you ever had reason to say anything?

That's right.
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1 Q And it wasn't because anybody found you, you went

2 forward?

3 A Umm, no, no. | m ght have made a phone call but I

4 didn"t, | was not forthcomng on who -- | don't
1059 5 believe | was forthcom ng on who |I was, and no,

6 t hey found nme.

7 Q well --

8 A They came to me.

9 COMM SSI ONER Mac CALLUM | wish we could
1059 10 get down to sonme dates here, please, the record

11 is not going to reveal anything that we're

12 tal ki ng about .

13 MR. WOLCH: We're tal king about 1991, and

14 you are -- and the document number is 168588.
1059 15 COWM SSI ONER MacCALLUM 8587

16 MR. WOLCH: 588, sorry.

17 COWM SSI ONER MacCALLUM Oh, sorry.

18 BY MR. WOLCH:

19 Q Now you say you called the authorities and they
1059 20 call ed you back, or how did this come about?

21 A Well, | don't remenber who | call ed. | don't. I

22 just made some inquiries because | had heard that

23 they were re-opening it, and that there was some

24 changes in some -- in testinmony, and I -- | -- |
1100 25 hadn't seen anything about it and |I was
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1 dumbstruck.

2 Q Well if | understand it, when the police first

3 came to you, you didn't want to be there?

4 A That's correct.
100 5 Q When you went to court you did everything humanly

6 possi ble not to testify?

7 A That's correct.

8 Q And now you are seeking out people to talk to?

9 A No, | was not seeking out people, | just wanted
100 10 i nformation.

11 COMM SSI ONER Mac CALLUM VWho was this

12 statement given to, please?

13 BY MR. WOLCH:

14 Q This would be to the RCMP, | believe -- Eugene
100 15 WIlliams and the officer with him

16 A That's correct.

17 Q | think, is it a Constable Einarson (ph)? | think

18 it's a Constable Einarson would have been taking

19 it down with M. WIIians.
1100 20 Now do you say you wanted

21 i nformation?

22 A Uh- huh.

23 Q Why ?

24 A Urmm, hmm, because | was -- | just wanted -- | was
1101 25 just fl abbergasted that -- | didn't understand
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what was going on and, | don't know, | don't
remember ny exact state of mnd at that tinme.

Well, you didn't understand what was going on, the
only thing that you had ever told the police was
your original statement; correct?

That's correct.

More than 20 years have gone by?

Uh- huh.

And you don't know what the case depends on or

doesn't depend on; did you?

| was not privy to any of the testimony, | had no
i dea, whatever. And they wouldn't allow nme to see
any of that, all | knew was what was in the

newspapers and on TV, that was it.
Okay. You talk in your statement, this portion
here, about going to the notel:
"The rest of us stayed in the car which
was parked away fromthe office.”
Uh- huh.
|s that correct?
Well we pulled up the car and, obviously, we
couldn't all go into the office because they
woul dn't have given David a room - -
Who was in the car?

-- and --
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Q " m sorry, | thought you were finished, | didn't
mean to interrupt you.
Unmm - -

Q Who was in the car?

A Um all, all | can recall is David and Debbi e and
myself. That's all | can recall. Sorry. | f
there were others, | can't remember.

Q Okay. You go here and you say:

"Hoppy injected nme with the drugs."

A Uh- huh.

Q | s that correct?

A Uh- huh.

Q | thought Debbie Hall or her friend did?

A No.

Q Hoppy did it?

A Correct.

Q Okay. Then turn the page. |'"m sorry, it starts

of f about telling the police there was four
capsul es of THC:
"At that time | was a little intimdated and
did not want my parents to know that | was
shooting up drugs. In fact the four
capsules were put into a form that could be
i njected."

Do you see that?
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1 A Uh- huh.
2 Q What woul d be preventing you, at this time, from
3 saying that David had a syringe in his hand when
4 he hit the pillow?
1103 5 A | don't know.
6 Q It --
7 A | don't know.
8 Q Well the answer | thought you said was sonething
9 to the effect it -- you were concerned about
11:03 10 letting it be known that there were syringes
11 around?
12 A Oh, I"m sure that -- that that was part of it.
13 Q But if you are prepared to tell the police that
14 you took it by needle, why would you care if
104 15 sonmebody found out that David had a syringe in his
16 hand?
17 A | don't know. | don't remember ny exact state of
18 m nd at every nonment in time during this whole
19 event . | don't know.
1104 20 Q By the way, the syringes that were used, you stole
21 them didn't you?
22 A That's correct. That's how | knew they were
23 there, | brought 'em there.
24 Q And you say:
1104 25 "l saw Hoppy throwi ng hinmself against the
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wal | . His face was covered with blood."
Umm his -- there was blood com ng out of -- |
have said that on many tines, | have corrected
people, | don't know who put that there -- there

was bl ood com ng out of his nose.
Well M. WIlliams and Officer Einarson took this
down and it appears you signed it; | take it you
read it over?
| suppose so. Maybe it didn't junp out at me, |
don't know.
Okay. You say:

"His face was covered with blood."
It wasn't, it was com ng out of his nose, which is

alittle different sight than seeing sonmeone's

entire face covered in blood, mght | add.
Sorry, |I'm going by your words. In any event, now
| thought | heard you say that you came forward

because you felt that people were changing their
statements?

| had heard that that was happening, and | didn't
understand. \When you are -- when you have been

i nvolved in something and you were there and you,
and you saw what you saw, and when you hear that
someone is saying that that's not what you saw, it

tends to create some feelings.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




11:06

11:06

11:06

11:06

11:.07

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
by Mr. Wolch
Vol 20 - Tuesday, February 22nd, 2005

Page 3704

Well who, specifically, was changing their
statements, since there's so few people that could
be in your circumstance?

Well | assumed in the beginning that it must have
been Craig and George but, as it turned out, |
think I found out l|later that that was wrong, it
was -- it wasn't them at all

So, because you thought that Craig and George were
changing their statements, you were comng in to

change yours?

No .
Well, surely you were changing your statenment?
Al'l I wanted to do was, at that point in time, was

find out what was going on. That's all.

No, but you weren't finding out, you were telling
what was going on, you were changing your
statement ?

No, that wasn't until after they tracked me down

and started houndi ng ne.

But, if | understand it, you made the initial
contact ?
Anonymously, just |ike many people do. | just was

| ooking for information, period.
But you were concerned that people were changing

their statements, and I'mtrying to understand why
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you woul d be concerned about people changing their
statements?

| suppose it -- now this -- no, |I'm not going to,
because that would be -- | don't remenber the
frame of mnd | was in at the tinme.

Okay. But -- and you say you assuned that Lapchuk
and Mel nyk were changing their statements?

Yes.

And why did you care if they were changing their

statements?

Well | guess, for nme, it's because it was a very
traumati c experience and it's one that | had had a
ot of time -- it took nme, it took me a while to

deal with it, and for someone to come al ong and
say that that didn't happen just didn't sit right
with nme.

The person who said it didn't happen was you?
Yes, for -- for you guys, --

You - -

-- but not for ne.

For 20 years you were on, or 21 years you were on
the record, your position was nothing really
happened?

Uh- huh.

So now, because people are changing their
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position, that gets you upset and you are going to

come in and tell a different story?

|, yes, | was going to tell -- no, | was just

| ooking for information.

wel | --

And | did not seek this out, trust nme, that was
not the intent at all. Oh, God, that was not the
i ntent.

wel | --

And for -- and at the time, M. -- oh, | can't
remember how to pronounce your name, SOrry --

Wbl ch.

Wol ch. At the time there had been a brutal
murder, and Gail M Il er had been savagely stabbed,
and | would have done anything not to face -- not
to face him again, that -- | was terrified of
facing him again.

And yet, even at this occasion, you didn't tel

M. WIlliams a thing about being threatened,
correct?

Umm - -

Or did you tell himthat and he didn't record it?

| "' m not sure what your position is.

| remenber the day that | met with him | met with

himin the morning and | was with him until
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7:00 that night, it was a |ong day. | do not
remenber every word that was spoken between us.

If you would like to find out, get himto find the
t ape, because it's all recorded. He has it, |
don't know what he did with it, it's not nmy job to
keep all -- to manage that kind of thing, sorry.
Well, now, you were concerned about Melnyk and
Lapchuk perhaps changing their statements; is that
what it is?

What | thought was that -- is they were saying
that it didn't happen.

Okay. And you don't know what you based that on?
Well, it had been 20 years, and obviously the

t hreat had never been -- | no |longer felt -- | was
no | onger that scared 17-year-old girl who thought
t hat, when | wal ked around the next corner, |
woul d be confronted by him  Things had changed.
Well what | am getting at is what caused you to
believe that Melnyk and Lapchuk were changi ng
their statements?

Because they were the only other two people in the
room

Yeah, but surely --

So --

Surely you nust have read sonmething or sonebody
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1 told you --

2 A Some - -

3 Q -- that they were changing their statements?

4 A Someone read a newspaper article to me over the
w1 5 phone.

6 Q And that couldn't have said Lapchuk and Mel nyk

7 were changing their statements?

8 A No, it just said witnesses, --

9 Q And - -
11 10 A -- but since | thought they were the only other

11 ones it was logical to assunme that they were

12 tal ki ng about them Because in the beginning, no

13 one spoke to Debbie Hall, not that | was aware of.

14 Q But that wouldn't have surprised you because you
111 15 didn't even think she was there?

16 A That's correct, she was not there for parts of it,

17 for the |last part of it.

18 Q And what gave you reason to believe that the story

19 you didn't tell the police, but which you began to
112 20 tell later, would be consistent with Mel nyk and

21 Lapchuk?

22 A Well, | didn't really know that, | just had al ways

23 -- | know that after | spoke with Eugene | -- |

24 had never known ever, until that time, really what
112 25 Craig and George had ever testified to, had ever

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




11:12

11:13

11:13

11:13

11:14

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
by Mr. Wolch
Vol 20 - Tuesday, February 22nd, 2005

Page 3709

written in their statenments, | was never privy to

any of it, and | had never spoken to them again,

so after nmy meeting with Eugene WIlliams | had
been -- all | knew was | had been told that our
statements were virtually -- were very sim|lar.
That's all | had been sol d.

Okay. Well |I'm going to suggest to you that |

have gone through virtually everything that those
two men have said and neither one, or anybody,

ever recalls any blood on David whatsoever.

well --

Do you think it's possible they could be there and
not have seen a man throwi ng himself into a wal
and bl eedi ng?

Umtm, no, | don't think they didn't see that. For
one thing, George was trying to stop himfrom
doing that, so he obviously noticed.

Okay. And your story is that David threatened al

of you?
Um, yes, | would go so far as to say that.
Okay. And once again, | have checked all of their

evi dence everywhere, they have never hinted that
David threatened them at all.
Uh- huh. Well, you know, it's really hard, it's

really hard to conprehend that someone that you
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consid -- that you know that, well, and you
consider a friend, like it's just really hard to
wrap your head around, let nme tell ya. It's |ike

when they interview people who Iived next door to,
t hey al ways say that they just can't believe it,
you hear it all the tine.

Okay. My question is that neither one of these
men ever indicated that David had threatened them
in any way, shape, or form?

| can't speak for them | don't know what they --

You - -

| --

You - -

Al'l I know is at sone point after the humour,
after the laughter, after the trying to -- and he

realized that we weren't | aughing any nore and our
mout hs were hanging down to the floor and we were
all stunned, he approached us and | ooked dead
square at our -- and told us. | know that | had
said before that he didn't want us to talk about
it, but believe me, the tone of voice --

This was said to Melnyk and Lapchuk you have told
us?

They were standing right beside ne.

By the way, you say you were going to go tel
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Sharon Wl liams; correct?
|, yes, | thought we had tal ked about that
earlier.
Well, we did, but would not your concern be that

she would tell David that you had told her?

No. That, actually, that thought never entered ny
m nd.

Or that she would go to the police?

Unm no, that thought never entered ny m nd
either, that | can recall.

Well you had been threatened with your life if you
told anybody, and yet you went and told Sharon,
who could easily tell David?

Which I'"m-- | don't think | -- | don't think she
woul d have done that.

Did you warn her "please don't tell David because
' m threatened"?

| don't think |I would have said that because |
don't think she would have done that.

So you were confident she wouldn't say " David,

| ook, I'"m not going to go near you because of what

happened back in Regina" or anything |like that?

| do know that at the time she was not -- she was
not thrilled when he would show up, so |I took it
t hat why would she -- no, that never entered ny
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m nd.

Never entered your mnd not to tell her because of
your threat, okay, but getting back to Mel nyk and
Lapchuk, so in spite of the fact they didn't see
any bl ood, never talked about throw ng against the
wall, they didn't say they were threatened and

t hey also gave no evidence ever of having you hide
behi nd him or protecting you -- are you aware that
your stories don't match?

' m aware that they -- that they saw the sanme
thing I did which was him on the bed with the
pillow saying he had killed her, 1'm aware of

t hat . What stuck out to them at different points
of the evening and what stuck out to me, but all |
know is George opened that bathroom door, George
grabbed him and when David broke free he ran ful
bore across that room and splattered hinmself

agai nst the wall.

And you are saying that --

And that was causing a lot of noise. At that tinme
the door to the notel opened and peopl e began

| eaving rapidly.

Who left?

| don't know. | wasn't paying attention.

COMM SSI ONER Mac CALLUM M. Wlch, it's
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past the break time. Are you going to be a
little while?
MR. WOLCH: I will.
COWMWM SSI ONER Mac CALLUM Yes. 15 m nutes,
pl ease.
(Adj ourned at 11:18 a.m)
(Reconvened at 11:42 a.m)
BY MR. WOLCH:
Ms. Frank, | take it during the break you didn't
di scuss the evidence with anybody?
No, | just kind of discussed how upset | was.
That wasn't ny question, ma' am Did you discuss
your evidence with anybody during the break?

COVMM SSI ONER Mac CALLUM She said no.

No.

MR. WOLCH: ' m sorry?

COMM SSI ONER MacCALLUM "I discussed how
upset | was," that was her answer.

BY MR. WOLCH:
Goi ng back to the |ast document we were on,
168588, and go to 90, please. One nore page,
pl ease. Now, as | understood you earlier, while
you may have made an anonynous call, it was really
t he Department of Justice or the RCMP who tracked

you down?
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| suppose so.
Here you say:
"l have come forward because of the media
accounts."
Do you see that?
Uh- huh.
It gives the inmpression there from your statenent
that it was you that came forward, not that you
were tracked down. | s that accurate?
| m ght give that inpression, but I don't know who
wrote that.
Well, Gene WIlliam took it down, you signed it.
But no, | did not phone the justice department and
say, "hey, come and take a statement from me," no,
| did not do any of that.

OCkay. So the statement "I1've conme forward" you
woul d then say creates a wrong i nmpression?
Correct.

"And the two people that wi tnessed the reenact ment
had lied and did not sit right with me"?

Well, | guess that was at the time when | still

t hought -- all | knew is that | was -- | had been
led to believe that wi tnesses had changed the

reenact ment testinmony.

Okay. And you didn't know what their testinony
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was ?
Umm, no, | did not, but | assuned that because the

three of us were present for this, that it was all

basically relatively the same, and that doesn't

mean in -- with my first statement because we know

t hat that was not a true account of that.

That's your position anyway. And if you could

hi ghlight this portion here regarding Davi d:
"I was not too thrilled with his behavi
t hat night but | don't bear any ill wil

towards him"

our

| s that accurate, or was that accurate at the

time rather?

| wouldn't wish that on anyone so to speak,

but |

was -- at the tinme in 1969 and in 1970 | was very

frightened of him

What |'m getting at is, if | understand your

evidence correctly, you had been through the

second or first most traumatic event in your life,
the man had threatened your |ife, caused you al
kinds of difficulty and you didn't bear any il

wi Il towards hinm?

Well, | wasn't happy with the situation, but at
that time he was in prison and, | mean, no one --
you wouldn't -- he was in prison and | don't think
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prison would be a fun place to be.
Okay. Now, after this particular statenment, the
next event of consequence woul d have been your
testifying in the Supreme Court?
Yes, that would have been the next.
And | believe that the transcript is 047377, |
can't be sure but | think that's right, and if we
can go to 378. Now, would |I be correct in saying
that at the Supreme Court you appreciated that you
were under oath and obliged to tell the truth?
Yes.
And is it your evidence that you did tell the
truth at the Supreme Court to the best of your
ability?
Yes, | believe | did.
Ri ght at the beginning of nmy cross-exam nation of
you, you talk that you were intimately involved
with David before the evening. Do you see that?
Yes.
And then if we can turn the page, please, and you
say on several occasions?
Yes.
Then you say:

"Regarding the other individuals, Lapchuk,

had you been intimate with him before?"
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Your answer was yes?
Yes.

"Q And was that before this evening?

A Yes.

Q And was it after this evening as well?

A Yes.

Q And you were intimate with him how often
since, |ike what years or what period of
time, up until when?

A Are you tal king about George?"

Scroll down.

"Q Yes.

A | haven't seen George Lapchuk since
the trial.

Q | thought you had been intimate with

him wth George?

A Yeah, | had been."

If you can turn the page, please.

"Q But that's before the incident. And
after?

A No. Just a mnute. Just a m nute,
et me think about this for a second.
| had been intimate with George
Lapchuk. | don't know if | had been

after -- no, | couldn't have been, no,
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because | had gone away for a while.
Then, when | came back, shortly after
that | met ny -- shortly after |
returned I nmet my ex-husband and we
were married in March of '70, so the
answer would be no to that."
| f you can just scroll down.
"Q Have you, in any event, met with Lapchuk
or talked to him --
No.
Q Regardi ng Mel nyk, have you been intimte
with himas well?
Yes.
Q And that would have been before the
i nci dent ?
A Yes."
I f we can just turn the page.
"Q Have you seen or talked to him since?
A No. "
And I'Il leave it at that. And those would have
been truthful answers?
Yes, except | was not intimate with George after
the incident.
But you were before?

Yes.
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Now |I'm going to go fairly quickly through this,
and | take it you had a chance to read this | ast
ni ght ?

Yes.

If you can go to 386, please, and I'Il start with
your answer, you can see the question:

"Q M best menory -- this was 23 years ago.
| wasn't really paying attention to who
was com ng and goi ng. | never thought |
woul d have to remenber it. | was | ust
there to get stoned. After we first got
into the room we did drugs. | was
stoned. | don't remember really."

Et cetera. You say there you were stoned?

That was a figure of speech. At the tinme that's
what you called it.

You called it that?

Uh- huh.

Correct? So when you told the Supreme Court that
you were stoned that night, that would have been
true?

Well, we were doing drugs.

But you don't say you were doing drugs, you say
you were stoned.

Well, that's --
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COWM SSI ONER MacCALLUM She's trying to
explain I think what she meant by it, M. Wblch,
surely.

Yes, yes. When you do drugs, back in the '60s
that's what you would say, you were stoned.
That's just an expression.

BY MR. WOLCH:
Okay. If we can go to 387, you say here, you were
asked:

"Q Now, the incident you described
regardi ng the bathroom did that occur
after you had sex with David?

Yes.

Q And you had had sex with himin front of
t he ot hers?

A Yes. "

And if you can just scroll down:

"Q And you were stoned?

A Yes. We had the bl ankets pulled up
over us.

Q Was anybody ever wal ki ng around naked?

A You nmean the other people?

Q No. Just you two, you or David."

Across the page, scroll down a bit:

"Q How many tinmes that night on separate
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occasi ons would you have had sex with
Davi d?
A As far as | --"

COWMWM SSI ONER Mac CALLUM M. Wl ch, before
you go any further, | really don't know what the
obj ective of this questioning is, | really don't
know what the objective of it m ght have been
before the Supreme Court. | f you have sone
obj ective which goes beyond sinmply enbarrassing
the witness, | would Iike to hear it, please.

MR. WOLCH: It's embarrassing to David as
well, sir.

COMM SSI ONER MacCALLUM  Yes, of course.

MR. WOLCH: And |I'm concerned about that,
but no --

COMM SSI ONER MacCALLUM  There's no doubl e
standard operating here obviously and that's
good, but --

MR. WOLCH: ' m very conscious of that.

COMM SSI ONER MacCALLUM  What is the
obj ective then?

MR. WOLCH: Well, if | ask the next
guestion you'll see.

COWMM SSI ONER MacCALLUM  Okay.

BY MR. WOLCH:
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1 Q Okay. You say:
2 "A As far as | can renenber, only once."
3 You see that?
4 A Yes, | do.
153 5 Q And that would have been before the joke about the
6 pillow;, right?
7 A It would have been before the pillow incident,
8 yes.
9 Q And your menmory was it was only once?
153 10 A At that time, yes, but |I've come to realize that
11 that is not so.
12 Q Okay. Well, that's nmy point for the Comm ssioner,
13 you have testified here that you had sex with
14 Davi d when you were feeling terror in you and
1153 15 that's why you consented. M. Comm ssioner, do
16 you see the --
17 COMM SSI ONER Mac CALLUM Thank you very
18 much, M. Wbl ch
19 BY MR. WOLCH:
1153 20 Q You testified here that you were terrorized, you
21 were fearful. That's not the kind of event that
22 woul d fall out of sonebody's m nd. You have
23 testified here that you were traumatized by a man
24 who said he had taken the |life perhaps of a person
1154 25 and raped her and that's why you would have done
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anything to, | think your word was, placate him
Correct.

Causing the Comm ssioner and everybody here to
have an i mage of you giving in under severe traum
and stress; correct?

Like | said yesterday, | was not going to say no
or upset himin any way.

| appreciate that, but according to your evidence
in the Supreme Court which you say was true, you
never had sex after the pillow?

Because | buried it, | didn't -- | did not want to
remenber that, it was traumatic and | buried it,
and | recall after that | got another glinmpse and
| realized that | had had, but | couldn't -- to
this day | cannot tell you the details of it. I
buried it.

When did this resurface in your mnd? | mean,
you've got to appreciate, this is a serious thing
to say that you had sex with a man because you
were traumati zed by his behaviour, it's a fairly
serious accusation.

It was after the afternoon in the Supreme Court of

Canada. | do not know if it was an hour | ater,
two hours later, the next morning, | don't know,
next week, | don't know.
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Then you remenbered that there was a second sexual

i nci dent ?

Yes. | just -- 1 have -- | get these little
flashes and | saw it, but | cannot give you the
details of it. | don't remember. | buried it.

Okay. And did you tell anybody about it until you
came here, about having to placate himwi th sex?

No. WVhy would I tell anyone that?

Well, you told us.
Because you are asking about it. No one asks ne
about it. | don't like to talk about it.

If we go to 403, please, the question was asked of
you:
"Q So far as you knew they were gone.
want you to name ne a person who |eft
because of the incident in close
proximty to the incident?
A Debbie Hall ."
Woul d that not suggest that Debbie Hall was
t here?
Oh, she was for part of the evening. | never
deni ed that she wasn't (sic) there.
No, but you say she |left because of the incident,
i mplying that she seen it.

She -- 90 percent of the people in the room |l eft
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when David was running around throwi ng hinself
against the walls and creating the ruckus.
That's 90 percent of the 16 to 20 people that vy
say were there?

Yes. The door opened and peopl e began | eaving.
was not particularly paying attention to --

But you were asked as to who |eft because of it

and your answer was Debbie Hall, which clearly

suggests that Debbie Hall was there in your m nd.

Well, she was until -- and |I'm not sure if she
| eft when he was throw ng hinmself against the
wall, when he junped onto the bed, | did not se
her | eave, but | know when the incident was ove
and I|'m not sure if it was a second or a m nute
before |I | ooked around, but it was shortly afte
that she was not in the room That's all | can
tell you, she was not in the room
Okay. And if | can get 412, please, you gave t
evi dence, and | want to know if it's truthful:
"A This particular occasion, to the best
my recollection, the person that
provi ded the drugs was a friend of
Debbie Hall's."
I s that accurate or --

All | can remenmber about that was soneone,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

ou

e

r,

r

hi s

of




11:59

11:59

12:00

12:00

12:01

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
by Mr. Wolch
Vol 20 - Tuesday, February 22nd, 2005

Page 3726
can't remenber who, | don't know, and | don't know
in what time context, | don't remenmber, someone

told me that, and | can't tell you who it was, |
have no idea, and like | said, |I don't know the
time context either, sorry.

So you would have no reason to attribute the
providing of the drugs to David?

Al'l I know is in previous and on many occasi ons
prior to that whoever could get drugs would supply
them and he was one of those people.

l'"'monly interested in one particular night.

And for all | know maybe he did provide them
don't know. Like | said, this is what | was told.
Whet her it was true or not | don't know. | just

accepted it as --

Okay. So we've gone through your Supreme Court
testimony, you've read it, |I've only highlighted a
few portions of it, and I would now like to turn
to your interview and only a small portion of it
on April 28th, 1993 with Homeni uk and -- | guess
Homeni uk is the one |I'm concerned about, and if
you can turn to 036371. Now, you were talking
about the Supreme Court and what transpired there
and you start off at the bottom of the page:

"This was so funny... David's attorney --
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And there | am  You see that?

Yeah.

And if you can turn the page, just highlight that

portion, your words | guess:
"Yeah, M. Scunbag hinself, God he's a
horrid human being, if he has a wife | feel
really sorry for her. Anyway, he tried to
imply... there was one nonment where | got
quite a laugh in the courtroom because
started getting this drift as if he was
i mplying that there was somet hing going on
bet ween me and George and what... when he
started putting this to nme ... | was bl own

away and | said "excuse ne, but if you were
trying to inmply that there was something
goi ng on between nme and George Lapchuk, are
you ever barking up the wrong tree."

Now, | eaving aside myself, | can live with that,

but what are you tal king about?

" m tal king about when you were cross-exam ning ne

in the Supreme Court of Canada and you were

i mplying that there was somet hing going on between

me and George and that sonehow we were create --

you can read over the testinony too, you get the

drift of it, and when | got the -- | renmenber
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sitting there and when | got the drift of this,
because if you only knew the truth, like, I'm
sorry, but this was so far out in left field.
George Lapchuk was not one of ny favourite people.
Well, | asked you, | went over it, and | won't go
over it again, | asked you sinmply if you were
intimate with him and your answer was Yyes.
That's correct.
We went over that. And as | go through the entire
transcript, there's nothing of you saying anything
l'i ke barking up the wwong tree, there's nothing
about people laughing, it just didn't happen.
| can renmenmber a chuckle, yes.
A chuckl e?
Uh- huh.
Okay. But you surely don't remenber talking about
barking up a wwong tree do you?
| don't know whether | said that, that's what |
said later, so whether | said that -- that's what
| was saying |ater.
Okay. If we can go down there a bit.
This was anot her conversation.
Oh, | appreciate that.

"And there was no way that | was going to go

further on that because George used to force
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hi mself on me all the time and | wasn't
about to say that cause |I'm thinking he
woul d have made this guy would have made
m ncemeat... that's one of the reasons why I
hated him so much."

Now, are you hating George or are you hating nme?

| "' m not sure.

No, | think I was referring to George at that
time.
Okay.
"l heard him saying, well |I'm sorry you're
really... and everyone got quite a |l augh out

of it because it was so utterly absurd that

he tried to imply that."

Like | said, | heard a chuckle.
Well, everyone got quite a |l augh?
well --

Are you just making this up?

No. | found it quite entertaining that you were
going this route.

Well, as | understand it, you were asked " have you
had sex with George" and you said yes.

That's correct.

And out of that you made all this?

No, out of your continually going over this, over
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1 t he questi ons about the sexual aspect. | seemto
2 recall you asked many -- read the transcript.
3 Q The transcri pt speaks for itself. You read it?
4 A Yes, | did.
1204 5 Q And | went over the parts about George?
6 A Yes, and David and Craig.
7 Q Uh- huh. And if you go down the page, you say:
8 "R. GAGNE: And Debbie Hall was...
9 U. FRANK: She wasn't even there. God dam
1205 10 her . She's just... she likes being on Wb a
11 lot. And she |likes being a friend of Joyce
12 M | gaard. "
13 A That's true, she was on Wb.
14 Q What's the problem with that?
1205 15 A Well, she wasn't there for the last -- as far as
16 | ' m concerned she wasn't there for the |ast part.
17 Why was she on Wb tal king about, |ike, that she
18 was when she wasn't.
19 Q We just went over the part, and |I don't want to
1205 20 bel abour it, but you just finished testifying that
21 the only person who |eft because of it was Deborah
22 Hal | .
23 A Every other person left. She was just one of the
24 people that left, but everyone left.
1206 25 Q | thought George and Craig stayed.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




12:06

12:06

12:07

12:07

12:07

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
by Mr. Wolch
Vol 20 - Tuesday, February 22nd, 2005

Page 3731

See, you are doing it again. No. Me, Craig and
George were the only three people that were left.
Al'l the other people left.

So George for sure didn't |eave?

No, he did not. He was there.

So in conclusion, m'am you made a statenment in
1970 to the police; correct?

Yes.

And you never, to anyone in authority, spoke again
for more than 20 years?

That's right.

And when you spoke after 20 years, it was to
correct other people and obviously yourself?

No, it was because they insisted upon speaking to
me.

When you canme forward; correct?

No, when they came to ne. | did not come forward.
You can try and put that spin on it, but that's
not what happened.

Okay. And at that time you appreciated that you
had to provide some explanation for why you were
now giving a different story?

| suppose so.

And the explanation you came up with was that

David threatened you?
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The expl anation was that | was terrified and that
was why | was terrified.

That David threatened you?

| would call it that, yes.

Your explanation for why your original statement
wasn't true some 21 years previously was that
David had threatened you?

Correct.

And if David didn't threaten you, that statenment
woul d be true?

No, it still wouldn't be true.

Then why would you have |ied?

Because he -- | had no reason not to believe him
when he said he had done it and he had been
arrested once before and rel eased. | had no way
of knowi ng that he wouldn't be released again and
if I had talked -- this is in the mnd of a 17
year old girl -- that if he had been rel eased and
one day |'m wal ki ng around a corner and there he
is, | would be confronted with him again and that
is what | did not want.

So it's possible he didn't threaten you and it was

all in your head?
No.
Well, if Melnyk never heard it, Lapchuk never
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heard it, Hall never heard it, Harris never heard
it, nobody heard it, that maybe, ma'am it's in
your head.

Well, for starters off, Debbie Hall and Harris
were not in the roomat that time, so it would
have been inmpossible for themto hear it, and what
-- how Craig and George interpreted that, |I'm
sorry, | cannot speak for them

MR. WOLCH: Those are all nmy questions,

Sir.

COWM SSI ONER MacCALLUM Thank you.

MR. HODSON: M. Comm ssioner, | believe
there are -- |'ve been advised by one counsel, or

maybe two, that they wish to seek |eave to
re-exam and | believe M. MacLeod may wi sh to ask
some questions and M. Hardy may have some
redirect, and |I'm not sure which order you w sh
to proceed in or who you wish to hear from for
their request.

COMM SSI ONER Mac CALLUM Well, thank you
very much for letting me know that. Just let me
preference these requests, counsel, by saying
t his: Yesterday | would not permt M. Wlch the
privilege of re-cross when | perceived that his

effort just amounted to an effort to rehabilitate
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a witness after a rather effective

cross-exam nation. This morning he has treated
us to a very long cross-exam nation and | may say
it was probably effective, so if your only
objective in asking for re-cross is to try to
rehabilitate this witness, don't bother. If you
have something which is truly new which arose out
of M. Wblch's cross-exam nation, then please
tell me what it is and I'Ill decide.

"Il turn now to M. MaclLeod
and ask him what the nature of his request is.
You are aware of course, M. MacLeod, that our
rules don't provide a right of cross-exam nation
for counsel representing a witness as such?

MR. MacLEOD: Yes, My Lord, but happily
they don't preclude it either.

COVMM SSI ONER MacCALLUM  And what is the
nature of your questions?

MR. MacLEOD: | wish to have a brief
di scussion with my client before I commt nyself
to applying to question. | as well wish to
review some news articles from 1991 which go, |
believe, some distance to rebutting one of the
suggesti ons made by M. Wbl ch.

MR. WOLCH: Well, My Lord, if I may --
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1 COMM SSI ONER Mac CALLUM Uh- huh.
2 MR. WOLCH: -- 1 think if there's going to
3 be that kind of comments, the wi tness shouldn't
4 be here to hear that.
1211 5 COMM SSI ONER MacCALLUM  Oh, we're not
6 going to hold a --
7 MR. WOLCH: No, what |'m saying is that if
8 my friend is saying | want to ask this question,
9 | really object to the suggestion that the
1212 10 wi tness can be interviewed at this time in the
11 m ddl e of exam nati on.
12 COMM SSI ONER Mac CALLUM Yes.
13 MR. WOLCH: That's my prime objection, sir.
14 COWM SSI ONER MacCALLUM | take your point.
1212 15 Why don't you just be seated, sir, and I'll ask
16 M. Hardy to put his questions. He, by the way,
17 does have a right of re-exam nation. Maybe t hat
18 will clear up some things that other people were
19 inclined to ask.
20 BY MR. HARDY:
21 Q | just have one question, M. Comm ssioner, it's
22 just to clarify a question that had been put to
23 the witness by M. Wblch, and it was with
24 reference to the Supreme Court testinmny, and
1212 25 perhaps we can refer to that docunent, please, and
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if we could turn to page 047388. And | believe,
Ms. Frank, that M. Wl ch had put just this
gquestion and answer to you, if we could focus in
on that, I'"'mgoing to read those again and |'|
read on from there:

"Q How many tinmes that night on separate

occasi ons would you have had sex with

Davi d?

A As far as | can remenber, only once.

Q Only once?

A Yep.

Q You can't recall how many -- are you
confident in that answer or m ght it
have been that three hours |ater you had
sex again?

A | don't remember. All | remember is |
had sex with him

Q If witnesses were to say it was on
several occasions, would you be able to
di sagree?

A Since | can't remenber, all | know is

| had sex with him
Q For example, if Melnyk was to say you
had sex with David on several separate

occasions, would you be prepared to
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accept that?
A Well, | have on other occasions, but |
don't know if that would have -- |
just had sex with him | wasn't
keeping a score tab on how many tines
t hat evening."
And woul d that be accurate information then,
Ms. Frank, that you were providing on that
occasion to M. Wbl ch?
Yes, as | had no menory at that time, | had no
menmory of additional, but | also -- yeah.
MR. HARDY: Ckay, thank you.
M. Comm ssioner, | also have the -- | don't know
that now is an appropriate time to read it, |
don't know that Ms. Frank needs to be on the
stand for this portion, it's the disposition of
the application to have her called as a witness
at the Larry Fisher trial and | thought that that
m ght clarify matters, but again, | don't know
that | need to read that with Ms. Frank on the
wi tness stand at this point.
COMM SSI ONER Mac CALLUM Have ot her counsel
seen it?
MR. HARDY: Yes, | believe so.

COMM SSI ONER Mac CALLUM VWhat woul d be the
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1 matter with sinply -- has it been marked with a
2 document | D?
3 MR. HARDY: It is, it's a document we have
4 referred to, it's the transcript from Ms. Frank's
1215 5 testinony at the Larry Fisher trial.
6 COWM SSI ONER MacCALLUM Yes. So it's the
7 end, it's the ruling on the voir dire?
8 MR. HARDY: Yes, it is.
9 COMM SSI ONER Mac CALLUM Well | can
1215 10 certainly read that for nyself, it speaks for
11 itself.
12 MR. HARDY: "Il leave that to your
13 di scretion, M. Comm ssioner. | wasn't certain
14 whet her you m ght want me to read it.
1215 15 COMM SSI ONER Mac CALLUM Do ot her counsel
16 wish it to be read in particular? | have no -- |
17 haven't read it myself, so | don't know what's in
18 it, is there any purpose in reading it aloud? It
19 will be available, it is, as a matter of fact,
1216 20 avai l able as a matter -- as an item of public
21 i nformation?
22 MR. HARDY: It is.
23 COMM SSI ONER Mac CALLUM | see no one
24 saying that they want it read so just refer ne,
1216 25 again, to the page nunber of that document
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pl ease?
MR. HARDY: Oh, yes, | wll.
MR. LOCKYER: \What page is it?
MR. HARDY: ' m just going to the page of
that, | closed my book, if you will -- 310524 of

t hat document, which is 310492, again page

310524.
COMM SSI ONER Mac CALLUM
MR. HARDY:

COMM SSI ONER Mac CALLUM

Thank you, M.

Thank you.
Comm ssi oner .

Thank you. Al

right, counsel, has that answered anybody -- has

that | ast evidence satisfied any questions which

woul d ot herwi se be put?
First, 1"l
MacLeod.

MR. MacLEOD: \What | do
to put before the witness cert
are contained in the materials
reporting at around the tinme s
anonymous call .

COMM SSI ONER Mac CALLUM

MR. MacLEOD:
opportunity, which she has not
t hose documents and confirm or

were the sort of materials to
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referring.

COWMM SSI ONER MacCALLUM  Which pronmpted her
to go to the Department of Justice?

MR. MacLEOD: The Department of Justice.

COWM SSI ONER MacCALLUM That was a new
factor in cross-exam nation. | don't see, if the
materials are already in --

MR. LOCKYER: May | address you, sir?

COMM SSI ONER Mac CALLUM Yes.

MR. LOCKYER: | have some concerns about
this. | was -- | heard the witness discussing
this with counsel during the break, | heard the

wi tness discussing it with one of the other
| awyers in here during the break, when M. Wbl ch
asked the witness about this imediately after
the break the witness denied discussing the case
with anyone during the break and then you,
M. Comm ssioner, to put it bluntly, cut
M. Wlch off --

COWMWM SSI ONER Mac CALLUM | did not cut him
of f.

MR. LOCKYER: -- when he asked the question
t he second tine.

COMM SSI ONER Mac CALLUM M. Lockyer,

that's an i nmpudent remarKk. You heard perfectly
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well what | said.
MR. LOCKYER: | did.
COMM SSI ONER Mac CALLUM | rem nded M.

Lockyer (sic) that the answer he got was "no."

MR. LOCKYER: Uh- huh.

COMM SSI ONER MacCALLUM  And then she went
on to say "I was tal king about how upset | was."

MR. LOCKYER: Uh- huh.

COMM SSI ONER MacCALLUM  What is the --

MR. LOCKYER: | think you can now
appreci ate that the question was well-founded
that M. Wl ch was asking.

COWM SSI ONER MacCALLUM s that all you
have to say?

MR. LOCKYER: It is.

COMM SSI ONER Mac CALLUM "' m not doubting
you.

MR. LOCKYER: Because | heard with my own
ears what was going on during the recess.

COWM SSI ONER MacCALLUM | "' m not doubting
you. Hand up that document, please.

MR. MacLEOD: | have received them My
Lord, from other counsel who has hightlighted the
appropri ate passages.

MR. LOCKYER: Is that to be ignored,
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M. Comm ssionner?

COWM SSI ONER MacCALLUM M. Lockyer, would
you please let nme read this paper, and then ||
ask you if | have any nore questions. Of course
' m not ignoring it, I'm1looking at it.

MR. LOCKYER: It's a subm ssion that | am
maki ng as to what happened during the break.

COMM SSI ONER MacCALLUM  Of course |I'm not,

| agree with you.

MR. LOCKYER: Ckay. ' m sorry.
COWM SSI ONER MacCALLUM | have told you
that | accepted your word.

May | now read this without
further interruption?

Did you propose to put this
full package before the witness?

MR. MacLEQOD: The highlighted portions.

COMM SSI ONER MacCALLUM  The ones with the
pi nk tabs?

MR. MacLEOD: Yes. Rat her than calling up
the entire document |I'm quite happy to sinply
read, verbatim, the highlighted portions of the
first couple of them

COMM SSI ONER Mac CALLUM Ms. Frank, we're

going to break for lunch now and |I'm going to

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




12:21

12:21

12:22

02:03

02:03

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ute Maria Frank
Discussion - Commissioner and Counsel
Vol 20 - Tuesday, February 22nd, 2005

Page 3743

give you this package of material and ask you to

| ook at the newspaper articles which are tabbed
here during the break, and when you come back |I'm
going to ask you if you had ever seen them before
and whet her they have played any part in your
going to the Department of Justice in 1991, and |
don't want you to talk to anybody else during the

break about your evidence in court.

Okay.
COWM SSI ONER MacCALLUM Thank you.
MR. MacLEQOD: Thank you, My Lord.
COVM SSI ONER MacCALLUM Coul d you give
those to your client, please. W'IlI| break.

2: 00, please.
(Adj ourned at 12:22 p.m)
(Reconvened at 2:00 p.m)
COWM SSI ONER MacCALLUM M. MaclLeod?
was going to ask your client, now, has she had a
| ook at those reports?
Yes, | --
COMM SSI ONER MacCALLUM  You saw the tabbed
portions there, ma' anm?
Yes, | did.
COMM SSI ONER MacCALLUM  And | wonder if

you could just open to the first tab, and just go
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t hrough them one by one, and tell me if you read
those at the time in question, which |I think was
a 1991 statenment. | think, M. WIlch, that was
what gave rise to the --

MR. WOLCH: Yes.

COMM SSI ONER MacCALLUM  Thi s busi ness,
whet her she went of her own accord to the
Depart ment of Justice or whether she went, as she
said in one of her statements, as a result of
somet hing she saw in the paper.

MR. WOLCH: You are correct,
M. Comm ssioner.

The only concern | have is --
and | could be wong -- | thought the witness
said somebody read it over the phone to her.

COWM SSI ONER MacCALLUM Yes, she did say
somet hi ng about that.
Yes, the very first article was my ex-husband
called me, because shortly after all of this we
were married and he, he saw the first, he saw --
did not, I was living in British Colunmbia and I
didn't know anything, so he called, he called to
talk to one of -- to the children, and | answered
t he phone, and he brought it up, and he had the

article right there, and he read it to ne.
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COWM SSI ONER MacCALLUM  And do you have
that article that he was mentioning to you in
front of you?

' m not sure if it's in here, | don't know.

COWM SSI ONER MacCALLUM Can you identify
any one of those tabbed itens as one that you
saw?
| saw several of these articles, yes.

COWM SSI ONER MacCALLUM Did you?

But | can't remenber exactly which one it was or

COWM SSI ONER MacCALLUM  And is it your
evidence that that, that reading those pronpted
your decision to go to the Departnment of Justice?
Looking for information, yes, because | didn't
under st and what was going on.

COWM SSI ONER MacCALLUM Ckay. Do you want
to call ny attention to anything in particular in
any one of those there?

Well there was one that | saw here. Well, see,
there's one article here that's dated March the
13th, 1991 --

COMM SSI ONER Mac CALLUM Yes.

-- that states that -- oh, 323246.

MR. MacLEOD: 323246.
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1 A Yes.
2 COWM SSI ONER MacCALLUM That's the document |D?
3 A Yes, yeah, that one. And it's, it somewhat gives
4 the inpression that somehow me and Debbie were
0205 5 contradicting the evidence of the two men which,
6 at the -- that was not true, | was not
7 contradicting the evidence of Craig and George.
8 COMM SSI ONER Mac CALLUM Al'l right. And is
9 -- was it as a result of this article in
0205 10 particul ar that you contacted the Department of
11 Justice?
12 A Well 1I'"m not sure if which exact -- but this was
13 one of the articles that | remember reading and it
14 upset ne.
0206 15 COWM SSI ONER MacCALLUM Okay.
16 A Because | thought that they were taking -- this
17 was totally out of context.
18 And then the other one here was
19 there was something, | read something in here
0206 20 about her stating that she was -- this one would
21 be 323248, and it states in this article that,
22 also that, that Debbie Hall --
23 MR. HODSON: Just identify, put your finger
24 on the screen and they can identify what --
0207 25 COMM SSI ONER MacCALLUM  Touch the screen
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t here.
Okay, I'"lIl hold it here, or where is it. Thi s
part starting right here, fromhere to here, this
portion right there.
COWMM SSI ONER MacCALLUM  Okay.
And it states that:
"Ute Frank and Debbie Hall were in the
Regi na nmotel room with Mel nyk and
Lapchuk when M| gaard all egedly made the
st abbi ng notions on the pillow, were not
called to testify. Hal | says in a sworn
statement that M|l gaard was fluffing a

pillow ...,

| remenber that article, that upset me a great

deal .
COWM SSI ONER MacCALLUM OCkay. All right.
What | have gathered fromthis
wi t ness, then, is that, in response to

gquestioning by M. Wl ch which raised the
guesti on of her reason for going to the
Department of Justice, was it her own initiative
or was it for some other reason, and she had made
a statement that she had read articles or heard
articles fromthe media which upset her, and so

we have invited her to exam ne articles at the
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request of her counsel, M. MaclLeod. She has
identified two of them anpngst the package given
to her, identified by document |Ds 323246 and
323248, the first being dated March the 13th,
1991, and she said that these two articles,
amongst others which she saw, caused her to go to
t he Department of Justice because the events
described in those articles upset her a great
deal .

M. MaclLeod, do you have
anything further that concerns you?

MR. MacLEOD: No, thank you, My Lord.
COWMM SSI ONER MacCALLUM  All right. Now

there is no need to mark those documents as an
exhibit, they are already in the record of
proceedi ngs by their document |D numbers.

Now, as amongst counsel who
i ndi cated before that they m ght wish to
re-cross, is anybody still of that m nd?

| understand as well from our
Comm ssi on Counsel that somebody has cone forward
with an expl anation addressing M. Lockyer's
concern about this witness speaking to sonebody
outside of the courtroom on the subject of the

evi dence she was giving and, M. Beresh, did you
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have any comment to make about that?
MR. BERESH: | do, My Lord, if you wil
bear with me.

| believe there was a
suggestion, albeit very vague in nature this
mor ni ng, that someone had spoken to the witness
about the evidence. "' m not sure who the
reference was to, but | want to clarify for the
record that at the norning break, near the end of
the break after | returned frommnm room while
was getting a cup of coffee in the public area,
the witness approached ne and wi shed to speak to
me. | told her | could not speak to her about
her evidence, and then she asked about a
procedural i1issue which arose as a result of
Gl obal News reporting on Justice Albright's
finding. | told her that that was in the
transcript of material that she had received and
that there was no finding that she was found to
be untrustworthy.

The manner in which she
described it to me suggested to me by her body
action that she was quite upset by the news
report. | did not discuss it further with her, |

i mmedi ately asked to see Comm ssion Counsel and
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M. MaclLeod and we met privately to discuss; a)
the effect of the news article upon her potenti al
evi dence; and secondly, whether or not
broadcasting a witness' evidence before they have
concl uded m ght affect future w tnesses'
evi dence.

So there was no di scussion
what soever about any evidence which was before
this court, and | wanted to explain that.

And | want to add this,
M. Comm ssioner, that it troubles me. This
| nquiry has proceeded very efficiently, very
effectively, the people in this province can be

extremely proud of the way in which it's
proceeded due basically to your guiding of this
ship, but due also to the cooperative nature of
counsel who appear before it. Wthout that
cooperation anmongst counsel, it would be
difficult to proceed as effectively.

And | only raise that because
there is a tradition in this province, as | hope
there is a tradition in every province, that if
sonmeone feels that there is sonme inmproper conduct

that's occurred, that they ought to check it out

first, not pass into a conversation and out of a
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1 conversation like a ship in the mddle of the
2 night. And | think that that, hopefully, that
3 cooperation of counsel will continue in the
4 future. Thank you.
0212 5 COMM SSI ONER Mac CALLUM Thanks,
6 M . Beresh.
7 | asked a m nute ago if other
8 counsel had any intention of asking me to
9 re-cross this witness? It appears not.
0212 10 M. Hodson, is there any
11 further need for this wi tness?
12 MR. HODSON: No.
13 COWM SSI ONER MacCALLUM Thank you very
14 much, Ms. Frank, for com ng, and you, M.
0212 15 MacLeod, for assisting her.
16 MR. MacLEQOD: Thank you.
17 COWM SSI ONER MacCALLUM  You are excused
18 now. Thank you.
19 MR. HODSON: The next witness is Sharon
0212 20 Daniels, if you could come up to the witness
21 tabl e, please.
22 SHARON ANN DANI ELS, sworn:
23 BY MR. HODSON:
24 Q Good afternoon, Ms. Daniels. Thank you for
0213 25 agreeing to testify before this Comm ssion.
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| understand that you currently
reside in Alberta; is that correct?
That's correct.
And that you are presently 53 years of age?
And that's correct.
And that your maiden nanme is WIlIlianms?
That's correct.
And that you were known by the |ast nane, or the
name Sharon W Illiam in 1968 and 1969, is that
correct?
That's correct.
And | understand, in 1968, you resided in Regina?
That's correct.
And that you moved to St. Albert, Alberta, is that
right?
That's right.
Do you recall when that was?
When | moved?
Yes.
That was in, | think in October of 1998 -- or
sorry, '68, sorry.
' 687
Sorry, yes.
1968. And | understand that in 1968 and 1969 you

were a friend or girlfriend of David M I gaard's;
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is that correct?

That is correct.

Can you tell us how you met M. M| gaard and what
you saw of himin 1968 and 1969?

Well | believe the first time that | met him was
at a little restaurant in Regina, and it was just
ki nd of a hang-out for --

Let me guess; Smtty's?

| have no idea what the restaurant's name was,
yes, | can't remember.

Okay. And you were acquainted with himin those
years; were you?

Um, from fromthat point on, yes.

And was that a group of friends that chummed
around together at that tinme?

Umm, yes, there was, yup.

And who will be in that group?

| remenber George Lapchuk and, umm | guess it
woul d have been Craig, Craig Melnyk, and | don't
really remenber it, like there was, --

That's fine.

-- as far as specific names, but there was a
group, there was always a group, but | can't --
sorry.

Let's just talk about 1968, before you noved to
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1 Al berta, did you spend much time with M.
2 M | gaard?
3 A Umm vyes.
4 Q Can you just give a general description of how
0216 5 | ong you were friends with him and the extent of
6 your friendship?
7 A Well whenever it was that | met him | think it
8 was in the early spring, maybe, in this
9 restaurant, and then it just seemed to -- | don't
o216 10 really know how it proceeded, the relationship,
11 but it -- and all of a sudden he is wanting to go
12 to | believe it was Vancouver, and so | just up
13 and went with him left, ran away from home and
14 went there for a while, got brought back, and
0216 15 then -- to Regina, and then he came again, | think
16 it was just kind of an on/off thing because he was
17 ei ther here or there, and then whenever he was in
18 town then he would kind of find nme, or probably
19 knew where | -- knew where to find me and | knew
0217 20 where he would end up. And then went off to out
21 east, again ran away from home, W nnipeg, and then
22 got brought back again, and then went again out
23 east, and just all within a matter of those --
24 t hat many nmont hs.
0217 25 Q And was it -- and maybe this isn't the right term
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1 -- was it a boyfriend-girlfriend relationship or
2 acquai nt ances?
3 A Probably boyfriend-girlfriend, yeah.
4 Q And then | think you said in October of 1968 you
0217 5 moved to Al berta; is that correct?
6 A | believe it was around that time, yes.
7 Q And did you still have contact with M. M gaard
8 after that?
9 A Not that | can -- not that | can remenmber.
0217 10 Q Now do you recall, let's nove ahead to February of
11 1969, do you recall David MIlgaard comng to St.
12 Al bert to see you?
13 A Yes.
14 Q And can you tell us about that, please?
0218 15 A Well there was a, we had a hang-out that was in
16 St. Albert, and | was still pretty wild at that
17 time and doing drugs and things |like that, and so
18 | was hanging out there, and then he just, as far
19 as | can remenmber he just showed up one night, |I'm
0218 20 not sure if there was contact before that or
21 anything, | don't remenber anything. But | do
22 remember him showi ng up that one night, spending
23 the night with himat a motel, and that was all |
24 can remenber.
0218 25 Q Ckay.
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1 A He left.
2 Q " m sorry, do you recall whether or not you knew
3 he was comng, or did it surprise you?
4 A | can't remember whether | knew he was com ng or
0218 5 not .
6 Q Do you remenmber who was with M. M| gaard?
7 A Unm Ron W | son, and there was another fella and a
8 girl.
9 Q Do you recall their nanes?
0219 10 A No .
11 Q | don't mean to -- does the nanme Al bert Cadrain or
12 Shorty Cadrain sound --
13 A Shorty sounds --
14 Q Yes.
15 A Uh- huh.
16 Q And what about Ni chol John; does that nanme sound
17 famliar?
18 A Sounds famliar, yes.
19 Q And do you recall whether any of them or in
0219 20 particular M. Ml gaard, had expl ained where they
21 had been or why they were there?
22 A | don't recall.
23 Q These three people with M. Ml gaard, had you met
24 t hem before?
0219 25 A | knew Ron, but | don't believe | had met the
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ot her two.

And so | think you said you spent a day and a
night with this group; is that correct?

Umtm, they -- it was in the evening when | think
t hey showed up, the evening, and then |I spent the
ni ght, and I'm not sure how much of the rest of
the next day that | had spent with them | don't
remenmber that.

And then did they |eave?

As far as | know they did, yes.

And do you know where they were going?

Umm, | think maybe it was Vancouver.

Okay. Have you seen or talked to David M| gaard

since then?

Hmm, no.
For that -- and | think you said February 1, '69,
did -- do you recall noticing anything unusual

about David Ml gaard on that visit?

No, | don't.

What about the other three conpani ons?

No, | don't.

When you were with David M| gaard for that day or
two, did David M| gaard say anything to you about
anything that happened in Saskatoon in connection

with a girl, or words to that effect?
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No, | don't remenber.
Did you have an opportunity to observe David

M | gaard's cl othing?

Unm, possi bly. | didn't pay attention to them
Do you recall looking into his suitcase?
No, | don't.

Do you recall observing anything, any bl ood or
anyt hing unusual, on David M| gaard's cl othing?
No, | didn't.

MR. LOCKYER: What was the answer, "no, |

didn't" or "no, | don't"?

BY MR. HODSON:

| think she said --

| said "no, | didn't".

MR. LOCKYER: OCkay, thanks.

BY MR. HODSON:

Now just a couple questions, M. Daniels, and I
don't want to make you unconfortable, but when -
we're going to get into a police statement | ater
t hat tal ks about this. Did you have sexual
relations with David M| gaard when you were his
acquai ntance back then?

Yes, | did.

Did he ever act inappropriately or w thout your

consent ?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




02:21

02:22

02:22

02:23

02:23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sharon Ann Daniels
by Mr. Hodson
Vol 20 - Tuesday, February 22nd, 2005

Page 3759

A | guess, yeah.

Q Pardon nme?

A Yes.

Q And expl ain?

A Well | guess he was just, just the way he was, he
just always would seemto at the time, you know,
li ke forcing himself, but then, you know, | was --
in the beginning forcing hinmself, but then I
became a willing partner, so if that's the answer.

Q Okay. My question was whether -- let's talk about
anyt hing inappropriate; was there anything
i nappropriate in his relationship with you at that
time, that you viewed as inappropriate?
No, no | -- no, | guess not, no.

Q Now, after this group left, do you recall being
contacted by the police in connection with David
M | gaard? Do you recall the police comng to your
house?

A No, | don't.

Q Do you recall nmeeting with the police in 1969?

A No, | don't.

Q No recollection?

A No.

Q Do you recall providing a statement to the police

in March of 19697
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No, | don't.

Okay. Perhaps if we could call up docunment 006500
and just ask you to | ook at that signature in the
bottom ri ght-hand corner, if you can zoomin, is

t hat your signature?

Yes, | believe it is.

Okay. And there's sonme witness statements on
here, or the witnesses, | think there is a John
Mal anowi ch of the Saskatoon City Police, Vern
Macl nt osh, and Shirley Mtchell of the Ednonton
police; do any of those names ring a bell with
you?

No, they don't.

And do you recall learning that David M| gaard had
been either a suspect or had been arrested in
connection with a murder?

I, I don't recall that.

Do you recall finding out at some point that David

M | gaard had been convicted of a crime?

Maybe at some point, but | don't recall exactly
when.

We'll go through parts of these, the statenments,
and maybe this will assist you in refreshing your

menory. Maybe just go through the first

par agraph, if you can call that out, please. | t
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says:
"1, Sharon Ann W I Iliams, was born ...",

| think that says:
"... Novempber 29 ...,"

or March:
"... Novempber 29, '51",

|s that correct?

Yes, it is.
"I live with my parents Rose and Hugh
Wlliams at 54 Gillian Crescent, St. Al bert,
Al berta."

Was that true at the time?

Yes, it was.
"l have one brother and one sister. | attend
Paul Kane Hi gh School in St. Albert."

Was that correct?

Yes.

It goes on to say, just scroll down here, please:
"I met David Ml gaard in Regina | ast Easter,

in Regina, downtown Regina, we were watching

or:

wal ki ng downtown ...",
etcetera, is that -- is that correct?

| -- like, is that saying when | met hin?
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1 Q It says here, according to this statement:
2 "I met David Ml gaard in Regina |ast
3 Easter",
4 which |'m assum ng is Easter of 19687
0225 5 A Ckay, uh-huh.
6 Q Does that sound right?
7 A Yeah, that woul d have been, this -- yeah, about
8 the tinme.
9 Q And if you go to the next page, please, 006501,
0225 10 just |l ooking at a note here, and maybe this wll
11 assi st your menory, Ms. Daniels, | understand that
12 this interview was done at a hotel roomin
13 Edmont on; does that ring a bell with you at all?
14 A Um, well it wouldn't -- it would nmake nore sense.
0226 15 Q Okay. And why is that?
16 A Because nmy nmom and dad don't remember having them
17 come to the house.
18 Q Okay. How about you, though, do you renmenber them
19 comng to the house?
0226 20 A No, no.
21 Q And do you have any nmenory of meeting the police,
22 or anybody else, in a hotel room at or about this
23 time?
24 A No, | don't.
0226 25 Q Okay. And just on page 2 here, just call out that
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portion, it says here:
"Then he ...,"
and | believe that is referring to M. M gaard:
" asked ne to go to Vancouver with him
and | did and that night Monday we | eft
Regina in that stolen car.”
Do you recall; is that consistent with what you
told ne earlier about a trip to Vancouver?
Uh- huh, vyes.
Go to the next page, 006502 -- or pardon nme, 5 --
006507, and just call out that bottom part. And
this is on the eighth page of the statenment, it
says:
"The next time | saw David M| gaard was on
Sat urday, February 1st, '69 at 6:30 p.m, he
told me that he arrived in Ednmonton early
Friday, January 31, 1969. No, that was
Sat urday norning. | suspected that he broke
into the Sanctum t hat ni ght (Saturday)
mor ni ng. The Sanctum had been broken into
and the other guys, Ron W I son, Shorty and
Nicky told ne that they weren't actually
wat ching --"

etcetera. Do you recall those events, Ms.

Dani el s?
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Unm not really, no.
Okay. If we go to page 006510, this is page 11 of
the statenment, if you will just |ook at the bottom
hal f and the top half of the next page, please,
and it says here:
"Davi d had brought his suitcase into the
hotel room fromthe car from the back seat,
it was an old | ooking thing. | | ooked into
it the next morning, | saw sonme nylons in
it, they were used ones just thrown in. I
asked him about them, he said they were
Ni cky's. There was a writing pad, two pairs
of pants, a white shirt, some 2 or 3 cans of
deodor ant . "
Just scroll down. It says:
"These pants were dirty and used, the shirt
was cl ean and not ironed very good. One
pair of pants | think were torn, | think
someone menti oned somet hi ng about a tear.
Shorty said one pair was his. Ron said he
was going to cash sonme cheque."”
Etcetera. Do you recall; does that assist you in
refreshing your menmory at all?
No.

Page 006512, down at the bottom and the statement
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says:
"I n Langenburg, in his dresser, were
pictures of two girls and | think that he
said one was named Gail. They were the type
you would take at the Bay or one of the
stores. He said the picture of Gail was
taken in W nnipeg."

Does that assist you in refreshing your menory at

all?

No, | don't remenber that.

Do you have any recollection of any photographs in

David M|l gaard's -- or any pictures that he may

have had?

Well, no.

Top of the next page, it says here:
"When David was in St. Albert on February
1st and 2nd | didn't see any blood stains on
his clothing or on any of his possessions.”

Do you recall being asked about whether you

observed bl ood on any of his clothing?

" m not sure if it's at that particular time or

some time after.

Okay. And what do you recall ?

| don't recall any blood on his clothing.

Okay. Do you recall being asked that question by
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somebody?
Sonebody.
And do you know when that was?
No, | don't.
Okay. Just go to the bottom page of that, and
that is your statenment there, is it?
Yes, | guess.
And it says here:

"Compl eted and re-read by Sharon WIIlians at

3:20 p.m ",
and an officer's signature. Do you recall having
an officer provide you with a statement and read
it?
No, | don't.
Next if | could call up document 009245. Now t he
date of that, that statement -- and | appreciate,
Ms. Daniels, that you said you don't recall it,
but the date of that is March 20, 1969.
Uh- huh.
And | just want to read to you certain portions of

a police report that's dated March 22, 1969, which

woul d be two days after, and it says -- if you
wi Il just call out that portion, please -- it
says:

"I n speaking with ...,
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And I'm sorry, | could just tell you, this is
John Mal anowi ch, Sergeant John Mal anowi ch whi ch
is one of the names that's on the statement and
purports to be sonmeone who was there. In fact if
you just go to the top of this report, please,
and scroll down a bit it says:
"On March 20th, 1969, | was picked up at the
Edmont on I nternational Airport by Detective
Vern Mclntosh of the Edmonton Police
Depart ment . We then called at the RCMP
detachment in Edmonton and interviewed
Sergeant W | son who was the RCMP officer who
had contacted Ms. WIlliams with Constable
WIllis.
Sergeant W Il son then phoned St.
Al bert ...",
etcetera, and then here:

"I n conpany of Detective Vern Mlntosh and

policewoman Shirley Mtchell of ... we
called at 54 Gillian Crescent ...",
etcetera.

and first spoke with the parents M.
and Ms. Hugh WIlliams."

And Hugh was your father's name; is that correct?
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"They could not tell us anything of

any val ue which would aid in this

i nvestigation. M. WIlliams then |eft for

work and Ms. WIlliams then left the |iving

roomto another section of their house after

she gave us perm ssion to talk to Sharon.™
And then it goes on to talk about a statement.

Does that assist your memory at all?

No.

No ?

No, sorry.

No, that's fine. |f you could scroll down,

pl ease, and this is John Mal anowi ch's report and

he says:
"I n speaking with Sharon WIlliam she is a
cl ean, average girl, who seens to be quite
sincere in her conversation with us. She

was expl ained the seriousness of the offence
here in Saskatoon and stated that she had no
knowl edge of any nmurder and thought it was
rape. \When questioned where she heard
anyt hi ng about rape she stated that her

mot her advi sed her after Sergeant W /I son and
WIllis of the RCMP had spoken with her in

regards to David M| gaard that her nother
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told her that David was suspected of rape."”
Do you recall anything of that nature,
di scussions with your nmother?
| don't necessarily recall the discussions, but it
sounds, it sounds like it could be, yes.
Okay. I f you could scroll down, please, to that
full paragraph, and this is the officer's notes,
not your statement.
Ri ght .
This is what the officer wrote.
Okay.
"Now dealing with the statement received
from Sharon Wlliams - it is quite obvious
fromtalking to her that she thinks that
David M| gaard is capable of nurder.”
And let me stop there. Did you ever tell anybody
t hat you thought David M| gaard was capabl e of
mur der ?
No, no, | didn't, no.
Did you ever think that David M| gaard was capabl e
of murder?
No, | didn't.
Do you have any explanation as to why an officer
woul d have written in this report that you, or

attributing to you your thoughts that David
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1 M | gaard is capable of murder?
2 A Probably just on how he perceived what | was
3 saying, | gather.
4 Q And this report goes on to say:
023 5 "She was queried twice on this point and she
6 definitely wi thout hesitation stated this."
7 Now | have reviewed your statenment and there's, |
8 don't believe that's in the witten statenment,
9 ot herwise | would have put it to you, --
0236 10 A Uh- huh, wuh-huh.
11 Q --and if I"'mwong on that |'m assum ng sonmeone
12 will. You (sic) say:
13 "She stated quite honestly that she got
14 suckered in by this boy and when she
0236 15 realized that he was taking advantage of her
16 she broke relations with him then he would
17 come back to her and talk her into having
18 relations with her again. She gave the
19 i mpression that she |iked her sex relations
0236 20 at times with this boy and went along with
21 himin this regard ..., "
22 etcetera. Do you recall any discussion with --
23 does that assist in your recollection of any
24 di scussion with the police officers?
0236 25 A Well, | think it kind of states how, how I felt,
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yeah.

Okay. Let's go on here, and it says:
"She gave the inmpression that she |iked her
sex relations at times with this boy and
went along with himin this regard ...",

Uhum
"... but then when she refused him he got
vi ol ent and forced her and she admts that it
is at these tinmes that she thought he was
abnormal and a violent type of person.”

Do you recall saying words to that effect to the

police at the time?

| don't recall saying -- not that, no.

Did you have those thoughts, at the time, of

David, of M. M| gaard?

Yeah, that would be kind of a fair -- umm umm |
can't think of a word -- a statement, a statement,
yes, | think a statement

In particular, did you think he was abnormal and a
violent type of person?

Umm, | think that that m ght, m ght be a fair,

fair statement, yeah.

And why do you say that?

Well just from you know, reading some of the

things that | said in that statement, that that
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could be perceived as how it was.

Ckay. | want to know what you thought at the

time --

Okay.

-- and if you are able to tell us in 1969, in

Mar ch, whet her you thought David M| gaard was

abnormal and a violent type of person. | "' m not

interested in what others perceived.

Oh, okay.

| want to know what you thought.

| really can't, can't recall, you know, I|iKke

what ever | really thought back then. " m ki nd of

| ooking at it as now, because | did go along with

it.

Okay. When you say you did go along with what,

are you talking the statement, or the --

The relation, the relationship.

Okay.

Yeah.

Now the police report also says that:
"She was questioned in regards to whether
she saw any bl ood on his clothing or any
clothing in his possession and she admts
she | ooked into his suitcase at the motel in

St. Albert and noticed these beige nylons in
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it which were the only items belonging to a
woman and that she questioned him about
t hem He gave her the answer that they were
Ni chol John's."
Does that assist you in recalling your discussion
with the police or what happened at all?
Yeah, no, | don't remenber that.
And down at the bottom please, if you scroll down
to the bottom and these are again Sergeant
Mal anowi ch' s wor ds. It says:
"It is quite obvious that David M| gaard was
definitely different on this occasion when
he saw her in Ednmonton, she made it quite
clear that he seenmed to be running away from
somet hi ng, she sensed this."
Do you recall concluding that M. M| gaard was
running away from somet hi ng, or sensing that back
at the time?
No, | don't.
Do you recall telling the police that?
No, | don't.
Top of the next page, please. And there was a
matter in your statement, | didn't put it directly
to you, but about -- | think your statenment said

that David Ml gaard told you that he took noney
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froma girl in a marijuana transaction, or words

to that effect; do you recall that discussion?

No, | don't, no.

And this says:
"The matter also came up that David M| gaard
menti oned several times to her that he was
concerned about the girl that he took noney
fromand didn't give her any marijuana for
it, that he just took off with her noney.
When questi oned Sharon W lliams stated that
she thought the girl was from Regina, just
took it for granted, that she never thought
that this girl could have been from
Saskat oon. "

And |l et me pause there. Do you recall any

di scussion; do you recall that at all?

No.

The report says:
"I think that in a way David M | gaard
possibly did in this way admt a guilt
conpl ex and instead of saying that he killed
a girl, he shared his guilt by tal king about
it substituting marijuana for sex and the
money he received as the noney he took from

the murdered girl's purse.™
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Now | believe that is M. Ml anowi ch's | anguage.
Do you recall any discussion with the police
about that?
No, | don't.
Now | think you told me earlier that you don't
have a specific recollection of when you found out
that M. Ml gaard had been charged, arrested, or
convicted of an offence?
No, | don't, no.
Do you recall a police officer attending in
Edmonton in June of 1969 to conduct a polygraph
test on you?
No, | don't.
If I could call up docunment 009302, and this is a
letter, you may not have seen this other than we
may have sent it to you recently, June 19th, 1969.
If you could just call out that portion. And it's
a report fromthe Calgary Police to the Saskatoon
Police, and it tal ks about:

"Sharon WIllianms was interviewed by

| nspector A.R. Roberts on the evening of

June 11, 1969 regarding her know edge of

David M| gaard and the Gail M Il er nmurder.

Mss WIlianms was interrogated

with the use of the Polygraph for
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approximately 3 1/2 hours. It is the

opi nion of Inspector A. Roberts that M ss

W Illiam does not have any information that
woul d assi st you in the prosecution of David

M | gaard. She did state, however, that she

remenbers M| gaard saying, "I tried to make
a girl in Saskatoon."”
Does that assist you at all in recalling a

meeting with the police and a pol ygraph?

No, it doesn't.

Do you know what a polygraph is, a lie detector
test?

Uh- huh.

Do you recall being hooked up?

No, | don't recall that, no.

| understand that you were not a witness at the
trial of David M| gaard; is that correct?

That's correct.

Do you recall being contacted by the prosecutor in
that case at any time?

No.

Do you recall being contacted by anybody on behalf
of David M | gaard, either his |lawyer or somebody
on his behal f?

No, | don't.
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1 Q Now my documents show, Ms. Daniels, that you woul d
2 have been contacted in 1991 by the RCMP, do you
3 remenber that, a Sergeant Pearson?
4 A Yes.
0244 5 Q Okay. And do you recall himcontacting you to get
6 information in relation to David M | gaard?
7 A Uh- huh, yes, | do.
8 Q Okay. And did you nmeet with him?
9 A Yes.
0244 10 Q Do you recall where you net?
11 A He came to ny home.
12 Q And that would be in Alberta?
13 A Yes.
14 Q And do you recall what this was in connection
0244 15 with?
16 A Unm not, not in -- particularly, no.
17 Q If we could maybe call up docunent 008731, and
18 this says January 22, '91; does that sound about
19 the right time that you would have met with
0244 20 Sergeant Pearson?
21 A Yes.
22 Q If we could go to the |ast page, 008737, and this
23 is a typed version, we can't |ocate one that has a
24 signature, but it |ooks as though this was a typed
0245 25 version -- oh, actually hang on a mnute here, |et
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me call up 056922. | think this is the
handwritten version. |f you could go to the | ast

page, 056929, and is that your signhature there?
Umm vyes.

Okay. And do you recall Sergeant Pearson asking
you questions and you providing answers?

Yes, | do.

And was he -- was -- is this his handwriting or is
t hat your handwriting?

Umm, it's his.

And can you -- do you recall just the procedure,
did he ask you questions, write down the answers,
or was it tape-recorded; do you renenber?

No, | don't remenber.

Okay. If we could go back to the typed version,
008731, and the first question here, Sergeant
Pear son says:

" SERGEANT PEARSON:.: Sharon, | have been
requested by the Federal Justice
Department to contact you to determ ne
if you have any information which wil
assist the court in their task of
determning if a mscarriage of justice
t ook place with the conviction of David

M | gaard for the murder of Gail Ml er
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in 1969. First, do you remenber David
M | gaar d?"
Do you recall that being discussed with Sergeant
Pearson or did you have that understandi ng of why
he was interview ng you?
Yes, yes, that was it.
Okay. And then if you could just scroll down,
pl ease, to the next few questions and answers, it
says:
" SERGEANT PEARSON: Do you recall providing
a statenment to police in 1969 on this
case.
SHARON DANI ELS: No |I don't."
Let me pause there and ask you; generally, would
you have provided Sergeant Pearson with truthful
and accurate information to the best of your
recollection at the time?
Yes, | would have.
And you say here:
" SHARON DANI ELS: No | don't. | remenber
them taking a |lie detector test.
SERGEANT PEARSON: That was on yourself?
SHARON DANI ELS: Yes.
SERGEANT PEARSON: \Where was that given?

SHARON DANI ELS: | think it was in a hotel
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room | think it was in Edmonton.

SERGEANT PEARSON: \Where was the police
officer from?

SHARON DANI ELS: Saskat oon. "

Does that assist you at all or refresh your
menory in connection with the lie detector test?
No.

| presume that at the time in 1991, if you would
have told Sergeant Pearson that, that that would
have been an accurate recollection at the time?
Yes.

Go to page 008732, and just down at the bottom
there 1'll read you a few questions and answers,
and Sergeant Pearson asked:

" SERGEANT PEARSON: Did David ever tell you
about any crimnal activity he may have
been involved in during his trip to St.
Al bert?

SHARON DANI ELS: No, not hing.

SERGEANT PEARSON: Did David ever confess
to you, or confide in you, that he had
commtted a serious crime in Saskatoon?

SHARON DANI ELS: No.

SERGEANT PEARSON: Did anyone else in the

group with David mention anything about

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




02:48

02:48

02:48

02:48

02:49

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sharon Ann Daniels
by Mr. Hodson
Vol 20 - Tuesday, February 22nd, 2005

o >» O » O »r

Page 3781

Davi d possi bly being involved in an
attack on a girl in Saskatoon?
SHARON DANI ELS: Not that | can recall."”
And does that assist you in refreshing your
menmory at all?
About ?
About those questions and answers?
Yeah.
You woul d have provided this evidence in --
Yeah, | probably would have, yeah.
And you have no reason to believe that it's not
truthful ?
No, no.
Next page, 008733, Sergeant Pearson asks you:
" SERGEANT PEARSON: Do you ever recal
bei ng physically assaulted by Davi d?
SHARON DANI ELS: No.
SERGEANT PEARSON: Did David ever punch you
over stupid things?
SHARON DANI ELS: | can't recall .’
And that would have been answers you provided to
Sergeant Pearson at the tinme?
Yes.
And they are truthful answers?

Yes.
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Page 008734, again Sergeant Pearson asked you:

" SERGEANT PEARSON: Are you afraid of David

M | gaard?
SHARON DANI ELS: | don't think so.
SERGEANT PEARSON: Do you recall if David

ever carried a knife?
SHARON DANI ELS: | can't recall.’
Agai n, does that assist you in recalling those
guestions and answers at all, do you remenmber
giving that informati on to Sergeant Pearson?
Oh yes, yes | do, actually, uh-huh.
And is that truthful evidence?
Yes, it is, uh-huh.
Now down at the bottom of that page:
" SERGEANT PEARSON:.: Were you ever
t hreatened or sexually assaultd by David
M | gaard?
SHARON DANI ELS: Not that | can renmenber,
no."
And would that be a truthful answer at the tinme?
Yes.
And it is today?
Yes.
And then on page 008736 Sergeant Pearson asks you,

much as | have tried today, if you recall the 1969
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st at ement :

" SERGEANT PEARSON: Sharon you have now
read over your 1969 statement, do you
have any comments?

SHARON DANI ELS: No, | guess not, | can't
remenber any of it,"

And so | take it, in 1991, you were shown your
1969 statenment by Sergeant Pearson and you
couldn't recall it at that time; is that correct?
Yes, that was correct.

Page 008737, Sergeant Pearson asked you, he says:

" SERGEANT PEARSON: Did you see any bl ood
on David's clothing while he was at your
place in St. Albert or while the group
of you were at the notel ?

SHARON DANI ELS: No.

SERGEANT PEARSON: When did you first hear
that David was a suspect in a nurder?

SHARON DANI ELS: | think it was fromthe
police in March when they cane. | don't
think | heard about it before that.

SERGEANT PEARSON: Did David ever call you
or write you letters after he was
visiting you in St. Albert?

SHARON DANI ELS: | can't recall .’
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So woul d that have been truthful information you
provi ded Sergeant Pearson at the time?

Yes.

And it appears, at that time, that you had a
recollection of the police visiting you in March
of 19697

Appears so.

Okay. But you don't today?

No.

Okay. Just scroll down to the bottom right here,
Sergeant Pearson asked:

" SERGEANT PEARSON: Sharon, do you possess
any information or evidence that would
assist in proving that David M| gaard
did not commt the murder of Gail
MIler?

SHARON DANI ELS: No.

SERGEANT PEARSON: Do you possess any
information which would assist in
proving that David Ml gaard did commt
the murder of Gail MIller?

SHARON DANI ELS: No. "

And woul d that have been truthful information you
provided to Sergeant Pearson at the time?

Yes.
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Just go back to 1969; did you know Ute Frank?

Yes, | did.

Do you recall her travelling to your home in

Al berta in the spring or summer of 1969?

No, | don't.

Do you recall George Lapchuk or Craig Mel nyk or
Deborah Hall travelling to your home in Alberta in
the spring or summer of 19697

No, | don't.

Umm, next do you recall, | think it would probably
be a year or two |later, the RCMP contacting you
again to take another statement, a Corporal

Tenpl eton and Constable Dyck?

No, | don't.

If we could call up document 037204, and this
purports to be a transcript of a taped interview
of you on April 16th, 1993 in Ednmonton, it doesn't
say here where it's taking place. Do you recal
meeting with two RCMP officers and them asking you
gquestions?

Yes, | do.

OCkay. So that there would be -- do you recall two
meetings with two different RCMP officers?

One at my honme and --

Okay.
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A -- then this one, it was, | believe, at a hotel.
Q Okay. And you recall them asking you questions?
A Umm yes.
Q And do you recall it being tape-recorded?
A Unm, possi bly.
Q And on the second occasion, which | -- appears to
be April of '93, would you have provided Corporal
Tenpl eton and Constable Dyck truthful answers to
t he questions they asked you at the tinme?
Um, | believe so, yup.
Q Page 037211, please, and Officer Tenpleton is

reported to ask you:

" CORPORAL TEMPLETON: Do you recall during
ei ther of your interviews with the
police feeling any pressure fromthe
police or being unconfortable with their
guestioni ng?"

and you answer :

" SHARON DANI ELS: No, | don't recall

CORPORAL TEMPLETON: The statement that you
had, the handwritten statenment that you
had supplied the police which you appear
to have signed in 1969. Wuld that
statement have been truthful at that

time?"
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You say:
"SHARON DANI ELS: After reading it, it was,
yes. Yes, there was no

CORPORAL TEMPLETON: It appears to be in
your own words and this would have been
what your thought were or what your
story woul d have been at that tine. l's
t hat correct?

SHARON DANI ELS: Yes.

CORPORAL TEMPLETON: Okay. When
you attended at a hotel for the purposes
of a polygraph test, were your parents
present then?

SHARON DANI ELS: | believe they brought
t here.

CORPORAL TEMPLETON: And how were you
treated during that interview with the
police?

SHARON DANI ELS: Fi ne.

CORPORAL TEMPLETON: And any pressure to
say things that weren't true? Wuld
that be fair to say?

SHARON DANI ELS: No | didn't. No.

CORPORAL TEMPLETON: And the statement that

you would have made to the police at the
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time, would it also have been the truth
to the best of your recollection.

SHARON DANI ELS: Yes."

Woul d you have provided those answers to the
guesti ons asked by the RCMP?

Yes.

OCkay. And were they truthful answers?

Yes

Just 037212, the RCMP ask you about bl ood on the
clothing, it says:

" CORPORAL TEMPLETON: Sharon, just to get
back to the time in February, 1969 when
M. MIlgaard, M. WIson and two others
came to see you now in Edmonton, do you
recall anything in particular about M.
M | gaard's cl ot hing. Does anyt hi ng
stick out in your m nd?

SHARON DANI ELS: No. Not hi ng sticks out in
my m nd.

CORPORAL TEMPLETON: I f there had have been
sonmet hi ng out of the ordinary and uh..
the issue, | think here is perhaps blood
on M. Mlgaard's clothing, would you
have remembered that?

SHARON DANI ELS: | believe | would have
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remembered it. | f there would have been
t hat . "
And is that an answer you would have provided the
RCMP at the time?
Yes, uh-huh.
And that's truthful then and now?
Yes.
Page 037215, and question there, Officer
Templ et on:

" CORPORAL TEMPLETON: In St. Al bert. 0. K
Havi ng read the statement and certain
t hi ngs have come back to you, do you
believe again that this statenment at the
time given to the police is truthful ?

SHARON DANI ELS: Yes | do.

CORPORAL TEMPLETON: 0. K. Had the police
coerced you or threatened you during the
taking of this statenment, would have
told the truth or how would you have
reacted to that?"

And then he says, Tenpleton again:
" CORPORAL TEMPLETON: Maybe | can rephrase
t he questi on. I f, during the interview
with the city police, had the policenmen

been questioning you aggressively...
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woul d you have been intim dated by that
or would you have told the truth?

SHARON DANI ELS: | woul d have been
intimdated, | believe.

CORPORAL TEMPLETON: Yes. Wuld you have
still told the truth, do you believe?

SHARON DANI ELS: Yes. "

And t hen:

" CORPORAL TEMPLETON: Do you recall if the
policemen questioned you in that fashion
or

SHARON DANI ELS: No | don't. | don't
recall but | don't believe that he did."

And was that truthful information that you
provided to the officer at the time?

Yes.

M. Comm ssioner, those are all nmy questions of
this witness, |I'm wondering if it m ght be
appropriate to break now and | can then canvass
with counsel the order of cross-exam nation, which
| have not done.

COWM SSI ONER MacCALLUM Very wel | . 15

m nut es pl ease.
(Adj ourned at 2:58 p.m)

(Reconvened at 3:24 p.m)
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COVM SSI ONER MacCALLUM Has the order been
settled, M. Hodson?

MR. HODSON: | think we have sonme people
are prepared to go, and sone weren't, |'m not
sure if it's finally settled but | think that
either M. Fox or M. Elson is prepared to go
first?

MR. ELSON: We've agreed that M. Fox wil
go first and I will go second.

COMM SSI ONER MacCALLUM  All right.

BY MR. FOX:
Thank you, M. Comm ssioner. Ms. WIlliams -- or
Ms. Daniels, sorry, |I'm Aaron Fox, |I'm the |awyer

t hat Represents Eddi e Karst, and that name
probably won't mean anything to you, he is a
former menber of the Saskatoon Police Service, and
| don't think, from what | can see, you ever had
any dealings with himeither, but that's who I
represent.

Uh- huh.

Okay? Now | wanted to ask you sone questions, and
|'m primarily going to be focusing on the
statement that you gave, the written statement

t hat was reviewed, and the statement that was

given to the Saskatoon -- to the menber of the
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Saskat oon Police Service in 1969. That's what |
am going to nmostly be asking you questions about.
And | think what you have told us is that you have

no recollection of giving that statenment?

Uh- huh.
You had told the RCMP in 1993 -- and M. Hodson
went through that with you -- at that time, having

reviewed the statement then, you were satisfied
that the statement was truthful, and | think you
mentioned that to himon two occasions in 19937
Yes.

Yes. And, having said that, there certainly are
some things in that statement that you woul d
recall? You may not recall giving the statenent
but there are some facts that you do recall?
Yes.

| think, in answering M. Hodson's questions about
your general recollection of dealing with David,
you mentioned that you met him and | think that
was, you said, in 19687

Yes.

And mentioned, at that time, you were living in
Regi na?

Yes.

And, after having met him you nore or |ess ran
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away from home with him and travelled to

Vancouver ?

Uh- huh.

Came back to Regina, or brought back to Regin
And, just on that, when you said "brought bac
Regi na" what do you mean -- what did you nean
t hat ?

Um, | believe that it was | was flown back,

it must have been something |like the police o
Soci al Services --

Yes.

-- or somebody like that?

Yes, something |like that.

Okay. You were pretty young at that tine?
Uh- huh, yeah.

Okay. And then you mentioned, and then you s
of got hooked up with him again, travelled to
W nni peg, and were brought back home again to
Regi na?

Yes.

And then you mentioned that you went out east
hi m again, and | think; do you remember where
you went to on that occasion?

Toronto and Ottawa.

OCkay. And do you know how you got back that
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| believe that we hitchhi ked back, but --

Okay. And you would end up back in Regina?

Yes.

And at that time, would it be fair to say, made
some decision to sort of go separate ways as far
as at least M. Ml gaard was concerned?

Somehow, yeabh.

Okay. And you eventually, you and your famly
then moved in the fall of 1968 to St. Al bert,

Al berta?

No, they went first.

Oh, okay.

Yeah, ny famly went first, and then -- then |
came | ater.

Okay. So when you returned back from Toronto and
Ottawa, your famly already was in St. Albert?

| can't remenber that.

Okay.

But they were there before me, yes.

Okay. And then you, did you make the decision to

join themin St. Al bert?

| nmust have.

Okay.

Uh- huh.

And woul d have been there until the last time you
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woul d have seen M. M | gaard when he came to your
residence sonmetime in early February of 1969?

Yes, if he came to the residence, --

-- but into St. Al Dbert.

St. Albert, yeah, |I'm sorry about that.

Yes, uh-huh.

Ckay. Now when | reviewed your statement, and
that's the statement you gave, and | think it's
document 006500, that sort of -- those basic
travel experiences with M. Ml gaard, that's
reviewed in the statenment?

Yes.

And, al though you don't have a recollection of
specifically giving the statement, a |ot of the
facts that are disclosed in that statenment you
woul d have some recollection of?

Yes, yeah, yeah.

Okay. ' m going to ask you sonme questions now
about the statement, and |I'm going to go through
it a bit, and I really aminterested nmostly just
on factual recollections first of all, if I point
somet hing out to you if you recall it or not, and
if you are able to say it's accurate and would

have been provided as such to those -- to the
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police at that time. In terms of what concl usions
one m ght draw from some of that, I'll |eave that
for someone else, but that's what | want to do.
Okay?
Uh- huh.

And | know some of this is a bit of a personal
nature and, unfortunately, | don't know there's
any way | can avoid having to discuss some of
that, and so | apol ogize for that now, but we'l
try and work our way through it as quickly as we
can. Okay?

Okay.

And | do appreciate that that was, we are talking
about 1969, a long time ago and a very different
stage in your life --

Uh- huh.

-- than where we're at now?

Very much so.

Just starting with the statenment, and |I'm on page
1, you indicate -- or sorry, on page 1 you
indicate -- and |I'm about a third of the way, or
two-thirds of the way down. This is when you are
tal ki ng about having met with David, and you

i ndicated that the neeting was somepl ace, your

first meeting with him was at some restaurant,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




03:30

03:30

03:30

03:31

03:31

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sharon Ann Daniels
by Mr. Fox
Vol 20 - Tuesday, February 22nd, 2005

O » O »P

O » O »P

Page 3797

smal |l restaurant in Regina?
That's what | thought, yes.
Okay.
Uh- huh.
And then you talk about associating with him and
in here, |I'm highlighting this portion:
"The next day Friday | went out with him and
we drove around with John somebody. He
wor ks for a superintendent at a hospital.
He checks out the drug supplies that the
hospital has -- have."
Do you have any recollection of that individual?
Umm somewhat .
Okay. Can you tell me what that recollection is?
Just that he was an ol der, an older man, and that
he must have had, | think he nmust have had a | ot
of money because of the car that he was driving
and his -- he was obviously dressed to -- you
know.
Was this the older man that's referred to |ater
who you thought m ght have been honosexual ?
Possi bly.
There was a fella, | think --
It is, possibly, yes.

OCkay. And did this person supply drugs?
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| don't really, | don't really remenber.
OCkay. And the reason why | say that, it | ooks
i ke he was, you indicate that he was working with
drug supplies at a hospital ?
Uh- huh.  Uh- huh.
And certainly, at that time, David was -- or had
drugs, or -- and had drugs that was made, were
made avail able to you?
Yes.
So it's possible, just no specific recollection?
That's right, yes.
Okay. Thanks. It tal ks about, further down, if |
can go just about to about the third-last line in
that statement, some trips to the outskirts of
town, it talks about a, | think a couple of trips
to the outskirts of town right there. Do you have
any recollection of that at all at this time,
M's. Daniels?
No, | don't.
Okay. And then, if | can go to the next page,
right at the top he -- if you can highlight kind
of that area right there:

"He ...,)"
and | think that's referring to David:

"... came to my school and he picked me up
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at lunch, I m ssed the afternoon and he had
a stolen car from Manitoba. He told ne he
stole a Pontiac 64 dark red with Manitoba
pl ates. We used that car to drive around."
Any recol lection of that?
Umm, no.
"' m assum ng you woul d accept that that would have
been accurate information, at |east at that time,
as best you were able to advise the police?
Umm, vyes, | guess.
And then it goes on, further on, if | can scrol
down that page, please, to about half-way down,
tal ks about making a trip. And this trip to
Vancouver, it |ooks |like, would |I be correct Ron
W | son acconmpani ed you on that trip to Vancouver?
umm - -
Do you have a recollection of that?
No, | don't.
Okay. The statenent seens to indicate that Ron
Wl son was with you?
So it does.
Woul d you accept that that would be the case?
According to the statenment.
There would be no reason why you would lie --

No.
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-- to the police about that?

No, no.

And, again, |I'massum ng what you were relating to

the police was your best recollection of what you

knew?
| am assum ng, Yyes.

Okay. And then it indicates that there --

it

| ooks |like Ron WIlson came with you, and then

per haps two other girls, Bonnie and a short
dark-haired girl ?
| don't recall.

Okay. And then it indicates that:

"We stopped at Sal mon Arm and David picked

up sonme drugs that they had hidden in

brown cabin underneath the dresser."”

a

COMM SSI ONER Mac CALLUM Excuse me, go

ahead, that's --
MR. FOX: Should | carry on,

M. Comm ssioner?

COMM SSI ONER Mac CALLUM No, please, not.
MR. WOLCH: | didn't mean to interrupt.
COMM SSI ONER MacCALLUM  You have no

obj ection?
MR. WOLCH: Not vyet.
MR. LOCKYER: Actually, | think I do, but I
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was going to wait to see what you had to say,
M. Comm ssioner?

COWM SSI ONER MacCALLUM  Well | have
nothing to say unless sonebody objects. You can
go ahead and discuss it.

MR. LOCKYER: Well | think I"m going to
obj ect.

COWMM SSI ONER MacCALLUM M. Fox can go
ahead and discuss it.

MR. LOCKYER: M. Comm ssioner, | have been
t hi nki ng of making this objection for some time
now, and | have listened to this
Cross-exam nati on.

So far counsel has made three
poi nts. One is that at some point this w tness
and M. Ml gaard knew a superintendent of a
hospital, and that that's then related to drugs;
she i s asked about trips to the outskirts of

town, of which she has no recollection, but one

can well i1imagi ne why that question was asked --
COMM SSI ONER Mac CALLUM | can't. Per haps
' m nai ve.
MR. LOCKYER: Oh, | suspect stopping the

car and doing things in the car on the outskirts

of town, that's what came to ny m nd, put it that
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way; stealing a car, the fact that there was a
stolen car; and now we're about to get into a
break and enter, now -- if you |ook at the
passage that's up now you will see that's in that
passage that's up on the screen now, and | think
the witness was about -- counsel was about to get
into that too.

In my subm ssion,

M. Comm ssioner, what's been going on here from
time to time, and is certainly going on in the

m dst of this cross-exam nation, is an attenpt to
really defame and bl acken M. M| gaard's
character from when he was 16, 17 years of age,
and in a sense -- or in essence, not in a

sense -- in essence blame the victimfor why we
are now here some 36 years | ater.

For 23, and then another five
years after that, years, M. Ml gaard was the
victim He was the victim of the crim nal
justice system as a whole. And the question is,
and that's what we are all here to try and deal
with, is how did that happen, or one of the main
guesti ons. It's not the only question, but
per haps the nost -- one of the more inportant

questions is how did that all come about, how did
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t hose 28 years that M. Ml gaard and his nmother
and other relatives had to experience, how did it
come about. \Whose fault, if anyone, was it in
terms of the authorities who were responsible for
t hat having come about, was it -- did they act

i mproperly or did it -- was it just sonething

t hat happened after they had been acting quite
properly. That's the kind of thing you have to
determ ne.

But what you don't have to
determ ne, and what you shouldn't be hearing any
more, Is a continuing victim zation of the
victim And that is not an unusual thing in
t hese types of cases.

Take the Donald Marshall case
and, indeed, one of the main subjects of the
Donal d Marshall Inquiry. One of the main
subjects that was faced by the Comm ssioners at
t he Donald Marshall Inquiry was the conmment by
t he Nova Scotia Court of Appeal, when they
al |l owed Donald Marshall's appeal and entered an
acquittal after the prosecution had consented to
t hat action, said almst in passing that "the
idea that there had been a m scarriage of justice

in Donald Marshall's case was nore apparent than
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real because, if anyone was to blame for it, it
was Donal d Marshall himself." And the

Conm ssioners, the three comm ssioners who sat on
that Inquiry, were particularly condeming of

t hat statement, that position, that attitude of

t he Nova Scotia Court of Appeal in their report,
and rightly so

COMM SSI ONER Mac CALLUM Oh yes, but |
think the context of that was that Marshall had
been guilty of other offences quite apart from
the murder that he was alleged to have done,
isn't that right?

MR. LOCKYER: No, it was the claimthat
Marshall hadn't told the truth --

COWMM SSI ONER MacCALLUM  Yes.

MR. LOCKYER: ~-- at trial.

COMM SSI ONER MacCALLUM  But now, before
you go any farther, let me say that | quite agree
with you that there should be no gratuitous
razing of character in this case.

MR. LOCKYER: Good.

COMM SSI ONER MacCALLUM  VWhether it be in
respect of M. Ml gaard or anybody else, it has
-- there has to be a point to it, it has to be

rel evant - -
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MR. LOCKYER: Uh- huh.
COWMM SSI ONER MacCALLUM  -- in some way

the terms of reference. And if that's all you

to

were seeking to convince me of, let me say that |

am whol eheartedly in agreement. "Il have
somet hing nore to say in conclusion, but when
are finished I'"m going to ask M. Fox, of cour
to respond to your objection.

MR. LOCKYER: Okay. I won't be a | ot
| onger.

The, much the same as what's
been happeni ng here happened at the outset of
Guy Paul Morin Inquiry. Counsel representing
various parties who had received the Section 5
notices at the Guy Paul Morin Inquiry -- I'm
sorry, | don't know the equival ent section her
as pointed out by M. Beresh I'"'mnot fromthis
province, earlier -- at the Guy Paul Morin
| nquiry sought to chall enge Guy Paul Morin's

sanity in light of his defence at the first

you

se,

t he

t he

€,

trial, sought to hear fromthe psychiatrists who

had exam ned him and the Comm ssioner refused
allow themto go into that area at all, either
way of questioning or by the way of calling of

wi t nesses, because he saw it -- and in ny
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subm ssion quite rightly -- as an attenmpt to
essentially victimze the victimwhich the -- who

was the subject of the Inquiry. And, in ny
subm ssion, that's what's starting to happen
here, indeed it's been happening nore than it
shoul d have, and probably --

COMM SSI ONER MacCALLUM  When?

MR. LOCKYER: =-- | should have objected
earlier.

COMM SSI ONER MacCALLUM  When? Before
t oday you mean?

MR. LOCKYER: Well, yes, in the sense that,
and it's been building up, in my subm ssion, that
we keep hearing of crimes that David M| gaard is
supposed to have commtted here and there, of
m sconduct on his behal f/part that he has
comm tted here and there, which in my subm ssion
really has related to -- hasn't related to the
i ssues before this Inquiry at all. And the
guestioning that's going on now, in ny
subm ssion, is reflective of some of the things
t hat have happened in the past. | haven't
obj ected so -- but | amdoing it now.

And, in nmy subm ssion, it's not

good enough for counsel to acconpany these kinds
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of questions with statements, | forget how
M. Fox just put it, but statenments suggesting
that, really, this was an awfully long time ago
and we're not trying to make nmuch of it, and so
on and so forth. But the fact is that is what's
happeni ng here.

And M. Ml gaard has el ected
not to be here for this Inquiry, likely,
preci sely because he anticipated the Kkinds of
t hi ngs that m ght happen.

COWM SSI ONER MacCALLUM  Well of course you
speak for Ms. Ml gaard though, don't you, not
for hin?

MR. LOCKYER: Well | think, with respect,
that there is a pretty close relationship between
Ms. Ml gaard and her son and --

COMM SSI ONER MacCALLUM Ms. -- well, I'm
sure there is, obviously.

MR. LOCKYER: And | talk with M. Wl ch as
well, M. Comm ssioner, so | don't think | should
be confined quite so much to only put -- and,
certainly, it's an equal concern of
Ms. Ml gaard. Ms. MIlgaard certainly expresses
to me her concerns for her son's interests, of

course she does, and so it falls very much within
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my bailiw ck as her counsel
And certainly, where she is
concerned, she is finding it extremely difficult
to sit here day after day listening to this kind
of questioning that's been going on, insofar as
it has, where her son's reputation is concerned.
My God, she spent so many years
fighting to get that reputation restored, and
ultimately did so through DNA testing in 1997,
both her and her son together, and in ny
subm ssion it's sinply not fair and this
Comm ssion of Inquiry shouldn't permt this kind
of character staining, character assassination,
what ever you want to call it, to go on, and |
woul d ask you, M. Comm ssioner, to put a stop to
it now Those are my subm ssions.
COWMM SSI ONER MacCALLUM  Thank you.
M. Fox, would you respond just first of all to
t he objection, if you would, please?
MR. FOX: Thank you, M. Conm ssioner.
M. Comm ssioner, early on in
t hese proceedi ngs, certainly at the very opening,
and | think it was again | ast week, you pointed
out quite correctly that the guilt or innocence

of David M I gaard, or any other party, isn't the
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issue here. And | fully recognize that, there's
no question about that, and the purpose of the
guestions are not to retry M. Ml gaard or anyone
el se.

But what is relevant, and I
speak on behalf of nmy clients' interests, is what
is relevant, is what did the police know, what
were they told, what was the source of that
information, did it have any credibility.

And there can be no question
when ny, when M. Karst is on the stand, and many
ot hers when they are on the stand, are going to
be vigorously cross-exam ned over why they
pursued David M| gaard as a suspect in these
proceedi ngs. There is no question about that.

So are the questions that are
bei ng asked of this w tness, or any of the other
wi t nesses up until now, relevant to that issue?
They certainly are.

COWMM SSI ONER MacCALLUM  That's the
reliability of the source -- of the information
t hat they were getting?

MR. FOX: And, also, both the reliability
of the information and what was that information.

| think back, and we've made
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the comment in jest anmongst all of us counsel,
that | hope an Inquiry is never held where I --
my name comes up and | am deceased and not abl e
to speak up and say what | knew or thought. But
Al bert Cadrain was al nost mocked and | aughed at
in absentia over things |like the possibility that
a transport truck stopped on a highway and there
was maybe some drug exchange. Well, evidence

t hat suggests that maybe something |ike that
could have happened, because of that's what was
going on in David Mlgaard's Iife at that point
in time, is relevant. He was al most nocked and

| aughed at over the suggestion that there was a
gun. Well, evidence that maybe David M I gaard
did have possession of a gun is relevant to that.
Hi s disposition and attitude towards fenmal es at
that time is relevant, not for the purpose of
establishing guilt or innocence, but those are
all factors that were there, that were presented
to the police in statements, that led themto
move in directions in an investigation, that
ultimately led the Crown to proceed in a certain
fashi on, and obviously led a jury to cone to sone
conclusions. That's the relevance of it, sinply

for that.
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It's not for the purpose of
defam ng anyone. And, frankly, defam ng means
t hat you are making a statement, an untrue
statement, about soneone. That has nothing to do
with defamation, it has to do solely with what
information did the police have, and in this case
was there any substance to it. That's all,
not hi ng nore.

And this Inquiry, and | don't
think it makes any difference who sought the
| nquiry, but that's the door that's been opened

with this Inquiry, and I don't think we can sort

of sit back and say "well, sorry, David M| gaard
is off limts, his --"

COWMM SSI ONER MacCALLUM  Well | agree with
that, he is not off Iimts, within the bounds of

rel evancy.

MR. FOX: W thin the bounds of relevancy, |
fully agree with that. Those are my coments,
M. Comm ssioner.

COWMM SSI ONER Mac CALLUM But you will note,
of course, that -- | think, M. Fox, if | can
detect what the essence of the objection is, is
that M. Lockyer sees no point in going through

the entire statenment, which the witness says she
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can't remenber making and in respect of which she
has made a few adm ssions in response to the
gquestions put to her by M. Hodson, that is to
say that she told the truth when she made the
statement, generally speaking, and she renmenmbers
a few things dealing with their
boyfriend-girlfriend relations. But that's about
as far as she went.
And so | suppose one could say

"well what is the point?" The document is in the
evidence, it's there for me to read, and we won't
be getting very much more out of the witness in
terms of personal recollection, unless your
obj ective in questioning her like this is to
denonstrate, or to revive her menory further than
M. Hodson was able to; is that what you are
after?

MR. FOX: No. I think a couple things.
One, this isn't the first w tness, and not
surprisingly bearing in mnd we're tal king about
events from 1968 and '69, the first witness who
sinply didn't recollect something they said in
their statenment.

COMM SSI ONER Mac CALLUM Ri ght .

MR. FOX: Nevert hel ess, the statenment was
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still read in as part of the record and put

so | thought that we've cut this one pretty

in,

short, so that's why | wanted to refer to certain

t hi ngs.

COMM SSI ONER MacCALLUM  Well M. Hodson --

no, | think M. Hodson, | believe, called the

wi tness' attention to critical points. \What he

did not do, apparently, is sinply go through the

entire statement, bringing up point after point

after point which really dealt with M.

M | gaard's behaviour, and in that sense | believe

Your Friends believe that it is gratuitous to do

so, it has no point in this Inquiry.
MR. FOX: Wel |l except, for exanple,

guestion that was put to the witness about,

the

you

know, "did you feel that M. M| gaard displayed

abnormal or violent behaviour", and the answer --

COMM SSI ONER Mac CALLUM She answered that.

MR. FOX: And she answered "yes"

COVMM SSI ONER Mac CALLUM And, of course,

they will have a chance --

MR. FOX: Then it was put to her again.

COMM SSI ONER MacCALLUM  They wi Il have a

chance to cross-exam ne her on it.

MR. FOX: And | guess that's where |’
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now, is that |I think it's important to establish
why she believed that was the case.

COWMM SSI ONER Mac CALLUM But why shoul d we
be asking that question?

MR. FOX: Because the question about
whet her she believed that he displayed abnor mal
or violent behaviour, that's a conclusion, and
what is the facts, is do you recall any facts
about it. And I think, in going through this, --

COMM SSI ONER MacCALLUM  Well | suppose, if
you had asked that question, we m ght not be
facing this exact enquiry at this time.

MR. FOX: You see --

COMM SSI ONER MacCALLUM  But you didn't,
you are going into other matters al together.

MR. FOX: Well, for exanple, the drug
transaction in Salmn Arm B.C., and the witness
can only state what she can state, which may be
not hing, that "I have no recollection of it".

But you could again, My Lord, or you can be
certain that the argument is going to be made

t hat Al bert Cadrain is again off the beam so to
speak, when he suggested that they stopped, and
all he said was that "I suspect sonmething was

goi ng on by way of a drug transaction."”
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COWM SSI ONER MacCALLUM  Uh- huh.

MR. FOX: Wel |, evidence that David
M | gaard was actively involved in the drug trade
in a nunber of different |ocations is relevant to
t hat i ssue, nothing nore. It doesn't -- it's not
there to defame a character or anything like
t hat, but that's what the facts are.

COWM SSI ONER MacCALLUM  No, but M.
M | gaard's character, of course, is really of no
concern to us now, unless it somehow affected the
i nvestigation conducted by the police, or the
| ack thereof, or the re-opening of the
i nvestigation. If you can link his character or
his behaviour to those issues, that is to say
with reference to the terms of reference
t hemsel ves, then it would be adm ssi bl e. But
sinply to call evidence which demonstrates
character in a general sense, | don't think, is a

legitimate |ine of inquiry.

MR. FOX: | agree. But as an exanple, and
this is maybe one of the, | think one of the
better examples, M. Comm ssioner. The offence

t hat was being investigated was what was then
called a rape with an acconmpanyi ng murder, what

we would now call a sexual assault. Evi dence
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t hat he had -- that he used his persuasive

powers, including physical force, to spread the

| egs of his partner apart so that she would

eventually consent to having sexual intercourse,

somehow t hat would seem to be rel evant, or at
|l east in the sense that --
COWM SSI ONER MacCALLUM  Where are you

getting this?

MR. FOX: Well I'"mreading from page 3 of

the statenent:

"He usually just made ne. He was rough to

me and if | said no he would force nme by

using his legs and push me with his |egs and

force himself upon nmyself."

COVMM SSI ONER MacCALLUM  Well, you know,

you m ght have an argument on the basis of

simlar-fact evidence were this a trial, but

you know, we're in quite a different setting here

now and - -

MR. FOX: Oh, absolutely, and as a defence

counsel | would sure hope that | would be able to

keep that out.
COWM SSI ONER MacCALLUM  Yes.
MR. FOX: But what's relevant though,

Lord, is that that's the informati on that was
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conveyed to the police in 1969, and that's

it's inmportant.

why

COWM SSI ONER MacCALLUM  Yes, but we

al ready know that the police focused their
attention upon M. M| gaard after Cadrain
them onto him what more do you hope to sh
MR. FOX: Well, you know, if --
COMM SSI ONER Mac CALLUM I mean if i
guestion of whether they had tunnel vision
they were focusing their attention on him

t he exclusion of other legitimte suspects

put

ow?

t was a
and
only to

, and

t hen you brought up evidence relative, character

evidence relative to one of those issues,
m ght be all right. But, in this case, |
see, M. Fox, as to --

MR. FOX: Because | have no doubt,
M. Karst is on the stand, it's going to b
suggested to himthat he should have very
excluded M. Ml gaard as a suspect, and |’
he is going to be grilled at great |ength
that, and |I'm sure a number of other offic

ar e.

t hat

fail to

when

e

qui ckly
m sure
on

ers

COWM SSI ONER MacCALLUM  Oh yes, yeah, but

| mean there is the statement.

MR. FOX: Oh, | agree. And so al
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COWMM SSI ONER Mac CALLUM So | -- the point
it seems to nme, sir, is why, why go to the bother

of publicizing the thing in this way, because we
all know it's on television and radi o and
everything else, and if it's in the statenment,
and if it has any evidentiary val ue, any purpose
whi ch concerns nme, of course |I'll see it anyway.
MR. FOX: And you have raised a very good
point, M. Comm ssioner, and -- but,
unfortunately, that's the public nature of this
| nquiry.
COVMM SSI ONER MacCALLUM  Well, umm yes.

Let me say one nore thing, and
it relates to M. Lockyer's objection in the nore
general sense.

He wasn't here at all times
when the so-called nmotel reenactnment wi tnesses
testified, but in the course of that testinmony,
of course, we heard a great deal of things about
t he behaviour of M. Ml gaard as well as the
participants in the motel party.

| am here to decide, to try and
find out, if I can, whether (sic) M. Ml gaard
was wrongfully convicted. And we heard evidence,

to the extent that it m ght be found to be
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credible, that M. Ml gaard put on a performance,
if I can call it that, in front of his friends in
the motel which m ght have given -- in fact,

whi ch appears to have been taken seriously by
some of them at |east that is the evidence.

As a result of that, of course
the evidence came to the attention of M. W] son,
and then the police, and the police told the,
prosecutor, and the prosecutor put the matter
before the court. And one can never know the
degree to, of inmportance to which the jury put to
it, but it nevertheless was obviously taken as
rel evant evidence in the murder trial and a
conviction resulted.

Now to the extent that that
evi dence m ght have found its provenance in M.
M | gaard's own behaviour is a relevant |ine of
inquiry for ne.

M. Lockyer, of course,
cautions nme against victimzing the victim and
bl am ng everything on him and he cited the
Mar shall case as an exanple of that. But | take
this behaviour at -- in the nmotel to be rel evant
to our lInquiry because, to the extent that |

m ght believe it -- and | have made no findings
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on this at this point -- | mght say, well, the
police, the authorities, were led to the
prosecution of M. Ml gaard in part, at | east,
because of something he himself did. That would
be a legitimate finding in nmy view

And | regret, of course, that
people are disconmfited by the enbarrassing nature
of what they heard in the course of the
wi t nesses' testinony, but | take it to be
unavoi dabl e. In the case of the reenact ment
wi tnesses it was, the sexual part of the party
was i nseparable, it seens to me, fromthe
circumstances of the alleged stabbing of the
pillow, and so that is the reason that we
listened to that evidence. That's why it was
rel evant .

| could no nore keep that out
than | could if the prosecutors, for exanple, or
the police were alleged to have commtted some --
or did something wrong or inmproper in the course
of their investigations or prosecutions. True
enough, it would be enbarrassing for themto sit
here and listen to that as well, but that's part
of the unavoi dabl e consequences of a public

| nquiry.
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So that's why we listened to
that sort of material during the notel
reenact ment wi tnesses, and that does not nmean
that we're going to be listening to it in the
case of every witness, unless its purpose can be
clearly explained to ne.

| do not accept M. Lockyer's
argument that there has been a tendency to
victimze the reputation or to defame the
reputation of David MIlgaard to this point in the
| nquiry. When | decide that the questioning has
that as its purpose only, and not sone legitimte
rel evance, relevant purpose, you may be sure |'|
say so.

Crown -- or counsel acting on
behal f of the Inquiry, in my view, have been nore
than fair about this sort of thing, and you must
remenber, all of you, that it cuts both ways.
There's going to be many enmbarrassing things
brought up in the course of this public Inquiry.
The police will stand to be embarrassed, the
prosecution stands to be embarrassed, and of
course -- | think, I don't know that -- but if
they are, that's just too bad. W' re searching

after the truth and we nmust know where the
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evi dence | eads us.

So in short, M. Fox, | would
ask you to avoid questioning the witness al ong
the lines of anything except what she has -- says
she remenbers --

MR. FOX: Al right.

COMM SSI ONER MacCALLUM -- as of this
moment. \What she told the police before, and of
course what she says is true, is a matter of
record. Okay?

MR. FOX: And | see Ms. Knox is there, |

COWM SSI ONER MacCALLUM Ms. Knox, yes?

MS. KNOX: M. Comm ssioner, |'m not sure
if M. Elson intends to rise to speak to this
issue as well, but you can appreciate M. Fox
represents Detective Karst of the day; M. Elson
in a more gl obal fashion represents the Saskatoon
Police Service; and |, of course, represent
M. Caldwell, who was the prosecutor of the day;
M. Watson represents M. Kujawa, who |ater canme
into the picture and nmade sonme deci sions.

| think what | understood

M. Fox to be attenpting to do, and what | know

that he was attenpting to do, was to establish
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for the record, and for the public record, the
factual basis upon which police -- or whether
these were true facts or not, as it turns out in
retrospect -- but the basis upon which decisions
were made during the investigation process as
wel | as decisions were made during the
prelimnary inquiry and trial process, and
ultimately made through various appeals to the
| evel of Supreme Court of Canada, and there on.
And it seems to ne,
M. Comm ssioner, when we | ook at the terns of
reference that have been provided to you, which
say you have the responsibility to inquire into
and report on any and all aspects of the conduct
of the investigation into the death of Gai
M Il er and the subsequent crim nal proceedings,
that any information that was in the possession
of the investigating authorities and the Crown
authorities which may have influenced the
deci sions that they made is necessary information
t hat be avail able to you, but also keeping in
mnd that this is a public inquiry, that it be
avail able to the public. And the public don't
generally have access to our document database or

the Internet of any -- or anything of that
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nat ure.

The deci sions that were made --
and 1'll speak now in a nore restrictive sense

with respect to the actions of the prosecution --
t he decisions that were made by the prosecution
were made on the basis of all of the information
t hat had been collected by the investigating
policing authorities, or | believe that the
record will show that to be the case. What will
be shown to be the case | believe, and | stand to
be corrected, is that among the materials that
were in the possession of ny client when he was
maki ng determ nations with respect to the conduct
of the prelimnary inquiry and the trial were the
statements, or the statement that was obtained
from Ms. Wlliams in March of 1969.

Now frankly, from his point of
view today, he is not standing here or not asking
me to stand here and ask you to find that David
M | gaard was a bad guy in 1969, that he stopped
in Sal mon Arm and he found drugs, that he had a
gun at one point in time, that he had a knife at
one point in time, or that he smacked somebody
around. \What was relevant to him and inportant

to himin 1969, in assessing whether this charge
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should go forward, was what Kkind of person they
were dealing with.

And | would submt to you that
much of the information, parts of the
information, significant parts of it contained in
Ms. WIlliams' statement, went directly to some of
t he decisions that he had to make. She wasn't
called to give evidence, and sonebody nmay stand
up and say that, but in the global world of being
a prosecutor and | ooking at a very serious
charge, one of the questions that one directs

themselves to is is it possible that this is --

you know, is it, is this possible? Having that
statement was critical, or we will argue was
critical.

And for that reason | would ask
t hat you reconsider your ruling, that it's proper
t hat the questions be put to Ms. WIIlianms, and
she be asked questions |ike whether her menory at
the time, in March 1969, was fresher than it is
t oday, whether or not she did say --

COMM SSI ONER Mac CALLUM | don't think

that's necessary, is it? She said that she told
the truth to the police, she just can't remember

what was in the statement, she has no
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recol | ection.

MS. KNOX: It is possible, M.

Comm ssioner, that if parts of it are put to her,
it may refresh her nmenmory, and unless we put

t hose parts specifically to her we can't know
whether it will refresh her menory.

COWM SSI ONER MacCALLUM | know, but your
friend has just told me that that was not his
obj ective, he is not trying to revive her menory
by what he is putting to her right now.

MS. KNOX: Well, M. Conmm ssioner, if

that's not his objective, and that's not what he

is -- will be looking to do, | will be asking
that | be allowed to do it in a simlar fashion.
COMM SSI ONER Mac CALLUM We'll 1'd rather

not rule on things in a vacuum of course, we'll
wait until the occasion arises. But let me ask
you this.

Don't you think it would be
better to address the concerns that you have just
expressed through the evidence of the policenen
as opposed to a witness who says she hasn't any
i dea, she can't renmember?

MS. KNOX: But we don't have to --

COWM SSI ONER MacCALLUM What's the point
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of -- the only effect of doing that, of course,
is to put the contents of the statement, about

whi ch she has no real present know edge, in the
public view. |''m not saying it should never go

into the public view, but it should go in when it

is a matter of concern before a real, live
wi t ness.

M. Caldwell, for exanmple, |
presume will be called during the course of this

| nquiry. Surely he can be |led through the
statements that he had at his disposal which
justified, in his mnd, the carrying on of
prosecution. The same would apply to all the
pol i cemen.
| don't -- | believe it is

inefficient, for one thing, to present wi tnesses
with a string of questions when their only
possi bl e answer, as we know, will be "I don't
remember .

MS. KNOX: We can't be sure that that's the
only possible answer until the question is asked.

COWM SSI ONER MacCALLUM That's right, and
you can, you can try it on when your turn comes,
ma' am. But, as far as this witness is concerned,

M. Fox has told ne that it was not his objective
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1 to revive her menory by the line of questioning

2 he was engaging in when M. Lockyer raised his

3 obj ection.

4 MS. KNOX: Thank you.
0404 5 COMM SSI ONER Mac CALLUM Thank you.

6 MR. ELSON: M. Comm ssioner, if | mght

7 address you for just a noment?

8 COWM SSI ONER MacCALLUM  Go ahead.

9 MR. ELSON: M. Fox and | briefly discussed
o404 10 t he manner in which we woul d be approaching this

11 witness in cross-exam nation and we were in

12 general agreement, and quite frankly | support

13 t he position that he has argued, and | also

14 support Ms. Knox's position. And | don't nean to
o404 15 repeat the things that have been said by MW

16 Friends in this respect, but only to again

17 emphasi ze that, because the conduct of the

18 investigation in this case is a matter

19 specifically to be reviewed according to the
0405 20 terms of reference, --

21 COMM SSI ONER Mac CALLUM Yes.

22 MR. ELSON: -- so nmuch of the conduct of an

23 i nvestigation by a police officer is dependent

24 upon the inpressions that that police officer
0405 25 gets fromthe information received.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Sharon Ann Daniels
Discussion - Commissioner and Counsel
Vol 20 - Tuesday, February 22nd, 2005

Page 3829
1 COWM SSI ONER MacCALLUM Oh, | have no
2 quarrel with that at all.
3 MR. ELSON: And - -
4 COMM SSI ONER Mac CALLUM But let nme just
0405 5 bring you back, M. Elson -- I"'msorry, | don't
6 mean to distract you from your line of thought
7 but I mght forget to say this.
8 ' m just saying, as a matter of
9 efficiency, isn't it far better to have the
0405 10 police referred to this statenment, which is
11 already in evidence, and asked "what effect", if
12 you think it necessary, "what effect it had upon
13 you, did this, did this weigh in the decision
14 whi ch you took to present this person to the
0405 15 prosecutor as a legitimte w tness".
16 MR. ELSON: The difficulty | have in this
17 respect -- and | appreciate Your Lordship's
18 coment -- the difficulty that | have in this
19 respect, in representing the Saskatoon Police
0406 20 Service -- and | am m ndful of the coment | made
21 to you at the beginning in our opening
22 statement -- the difficulty that | have is that |
23 am representing a police service that no | onger
24 has in its enmploy the officers who conducted the
0406 25 investigation and I do not have, advising ne,
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i ndi viduals who can specifically give ne
information as to what was done.

For exampl e, Sergeant
Mal anowi ch who took this particular statement and
who prepared an investigation report based on the
information provided by Ms. WIllianms as she then
was, that is presently before you and, indeed, in
that statement, if you will recall the question
that M. Hodson asked, in that investigation
report Sergeant Mal anowi ch said, or formed the
i mpression that he thought Ms. WIlIliams, as she
t hen was, believed that M. M| gaard was capabl e
of murder. Well M. Hodson quite properly asked
this witness whether or not she had said that,
she did not recall saying that, and in fairness
to her that is not in her statenment. But it was
obvi ously an inpression that Sergeant Mal anowi ch
derived fromthe information he received, and
with all due respect to M. Hodson, this was one
of the few statenments that we did not go through
in the kind of detail in order to establish
whet her or not Sergeant Mal anowi ch's i npression
was a justified or a reasonable inpression. Many
of those inmpressions m ght never see the |ight of

day in the testinmony at trial, they m ght not be
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regarded as relevant, and probably would not be,
but those inpressions will guide the conduct of
the investigation to the point in time that the
information is then received by the prosecutor
for the prosecutor to determ ne what evidence

wi Il be presented at trial.

And my concern is that | could,
| understand Sergeant Mal anowich is available to
us, he is no | onger a nmenber of the service, |
don't know exactly what he is going to say or
whet her or not he is going to recall anything
fromthis witness with respect to how it was that
he formed the impression in the investigation
report. We have already tal ked about the fact
that witnesses don't recall --

COMM SSI ONER Mac CALLUM Sorry, --
MR. ELSON: -- and, invariably, the officer

m ght not as well.

COWM SSI ONER MacCALLUM  -- M. Mal anowi ch
is still around, he is still alive?

MR. ELSON: He is still alive, yes, yes, |
believe he is still alive.

COVMM SSI ONER Mac CALLUM Oh.
MR. ELSON: Now what he can recall, |

honestly do not know, with regard to what was
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said to him

COMM SSI ONER MacCALLUM  Well, | mean, it
is a mtter of record.

MR. ELSON: It is a matter of record, and
the question then is going to be whether or
not --

COWM SSI ONER MacCALLUM But | ooking at
that record, M. Elson, me |ooking at the record
woul d be entitled to conclude that certainly the
police had evidence before them that justified
them for example, in suspecting A as opposed to
B?

MR. ELSON: Quite true. And by the sane
token, if Ms. WIlliams' statement suggested that
M. Ml gaard had been acting totally above board,
and in fact had been acting |ike an angel
t hroughout the entire period of time that she
knew him | would suspect that the shoe woul d be
on the other foot and that, indeed, M. Lockyer
woul d be submtting or arguing that that evidence
is properly before the Comm ssion of Inquiry
because it would suggest that the police ought
not to have gained the inpression that they did,
namely that M. M| gaard was responsi ble for this

crime.
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COWM SSI ONER MacCALLUM  Uh- huh.

MR. ELSON: Thank you, M. Comm ssioner.

COWM SSI ONER MacCALLUM Thanks.

MR. WOLCH: M. Comm ssioner, | just want
to raise something that arises from what M. Knox
had to tell you.

And | think she will agree with
me that her client, as | understand it, has never
spoken to this lady and was relying on a
statement that came in the ordinary course of
police reports. So whet her or not Ms. Daniels
adopts or doesn't adopt the statement is actually
totally irrelevant to M. Cal dwell. I f she was
to say everything in there was a lie, how would
that affect M. Caldwell, who had no way of
assessing the witness' position other than the
statement he was given. M. Caldwell, when he
testifies, can say "I read this statement, |
accepted it, and here are the concl usions |
formed". That is how we will wunderstand what he
IS saying.

And the questions will be
basically how you reach certain conclusions from
the statement, not whether the witness adopted

it, it doesn't really matter. And that's the
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poi nt .

And what is relevant from the
witness in particular, | would suggest, is her

recollection, if any, of how she was questioned,
that is does the statement reflect what you meant
to convey or not. Now t hat woul dn't go to

M. Caldwell at all, because it doesn't affect
him but it does affect the police and how t hey

t ook statements.

So when the witnesses such as
the police or M. Caldwell take the stand, they
can answer those questions directly, and if they
want to say that, for exanple, being told that
Davi d had not delivered drugs to sonmebody in
Regi na meant to them that he was sublimnally

tal ki ng about murdering somebody in Saskatoon,

let "emtry and say that. They will have to
answer for that. They may have other things to
say. If they want to talk about reading a

statement of a relationship between this young

| ady and David, and that caused them to think of
a murder in 40 below with a knife, that's fine,

they can do it. But that's the way to do it,

t hey can get up here and say that. But whet her

or not this witness corroborates or not does not
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affect M. Cal dwell .
COWM SSI ONER MacCALLUM Oh, perhaps not
M. Caldwell, but to put the case nore to the
poi nt, how about the Saskatoon Police Service?
MR. WOLCH: Only in the manner of taking
t he statenment.
COMM SSI ONER MacCALLUM  Uh- huh. Okay.
MR. LOCKYER: May | reply,
M. Comm ssioner, very briefly --
COMM SSI ONER MacCALLUM  Uh- huh?
MR. LOCKYER: -- to a few points.

There is a certain irony to
this, it's almst |ike we're back to Nichol John
all over again, who gives a statement, and then
it's brought out what she said, but she can't
remenber anything that she said.

But in terms of the subm ssions
made by other counsel, the first -- and, indeed,
al so some things said by you, M. Conmm ssioner --
first of all, |1 did not and do not take objection
to what happened in the notel. | fully
appreciate that that's relevant to the issues
t hat have to be resolved at this Inquiry and
that's why no objection was taken to that

evi dence.
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Wth respect to the point by My
Friend, M. Fox, that M. Karst no doubt will be
strenuously cross-exam ned, yes he will be
strenuously cross-exam ned, but not on his past
so-called m sdeeds or his past so-called sexual
m sconduct . He will be cross-exam ned on the
facts of this case, and what happened, and how he
was involved in this case.

| was troubled in ny
subm ssion, rightly so, by having counsel take
the opportunity, in their subm ssions, to throw
even nore nud at M. Ml gaard during the course
of their subm ssions. W' ve now noved into guns,
we've nmoved into knives, we've moved into sexua
m sconduct, all in the course of subm ssions,
which, in my subm ssion, is not an appropriate
way to respond to an objection to that Kkind of
evi dence being brought out through this witness
in the way it was being brought out by M. Fox.
| do not expect, when | argue that evidence A
should not be admtted, to then hear nore
evidence A, B, C, D, and E being elicited in the
course of subm ssions by counsel, but that's what
we heard.

Finally, M. Comm ssioner, |
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only say this because this is, as you have
poi nted out, a public forum where we're being
recorded, and |I only say this with respect, but,
M. Comm ssioner, you did m sspeak, m sspoke
yourself a few m nutes ago, when you said -- and
| do quote you -- you said "I'"mhere to find out
whet her David M| gaard was wrongly convicted".
And | know you m sspoke yourself, but you did say
t hat, and that, of course, is not -- | know you
know it's not --

COWMM SSI ONER MacCALLUM  No, | said "why",
| meant "why", didn't | say "why"?

MR. LOCKYER: No, you didn't, you said
"whet her", unfortunately.

COMM SSI ONER MacCALLUM  Oh, thanks for
poi nting that out.

MR. LOCKYER: So | just thought | would
just bring that to your attention in case it was
pi cked up wrongly by nedia, that's all.

COWM SSI ONER MacCALLUM Ckay, thank you.

M. Fox, | think what | better
do is adjourn for the day. "' m not at all sure
that | can, that |I can make a ruling which wil

be very useful in terms of giving guidelines to

counsel, because | can foresee that such problens
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are -- will arise on a continuing basis, and it
could be that they will have to be dealt with on
an ad hoc basis, | -- yes, sir?
MR. Gl BSON: If I may, just for a monent?

| apol ogize for rising at this
| ate monment but | think | have to, at this point,
reflect some of the concerns that have been
rail sed by counsel, because clearly we're going
to be getting into |ater stages of the
investigation dealing with the RCMP invol vement
in '89 through '91, and then again in '93, --

COWM SSI ONER MacCALLUM  Yes?
MR. GIBSON: -- and then perhaps even |ater

in '97.

There, of course, will be
simlar concerns in the sense that the
i mpressions drawn by the RCMP, when they go and
re-interview witnesses, and what they are told as
to steps taken by the RCMP, and information then
passed along in both the 690 process and also in
the 1993 investigation, about the concerns raised
by the Ml gaard famly.

So | want to echo sone of
M. Fox's concerns, M. Elson's concerns, about

how t hat does i mpact on steps taken by police
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agencies, and | trust that you will take that
into consi deration when you deli berate on those
points. Thank you.

MR. LOCKYER: M. Comm ssioner, may | just
apol ogize, | -- | can't be here tonmorrow,
unfortunately I'm noving house, and it was
arranged six months ago before any dates were set
by the Comm ssion, and |I'm very regretful | can't
be here tonmorrow in light of the fact that | have
started this so-called hornet's nest, and now I
have to leave in the mddle of it. So if you
will accept ny apology for that.

COVMM SSI ONER MacCALLUM  Oh, that's just

fine, thank you.

MR. FOX: Maybe, | -- before you adjourn,
M. Comm ssioner, | mght just indicate where
t hought | would go in light of the coments that
you made - -

COWM SSI ONER MacCALLUM Yes.
MR. FOX: -- and then I'Il await your
ruling tomorrow.
| was not planning on
continuing with sort of a page-by-page review of
this statement, but there are four or five

general areas that | would put to the witness to
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see if the witness had any recollection of them,
and a number of those areas have been referred
to, and I would review -- and | would be glad to
argue, at that time, why | think they are
rel evant, but | do think they are relevant.

M. Wolch is correct by
poi nting out that how the police conducted the
i nvestigation, in the sense of put pressure on
wi t nesses or whatever, is a relevant issue. But
much has been made, all you have to do is read
the media reports, about whether they should have
relied on Albert Cadrain. So, certainly,
evi dence which suggests that they should have, or
corroborated what he had to say in 1969, is also
of significance and inportance as well. But |
woul d propose to go at that in a nmore general
way, in other words identify the subject area and
then ask the witness if she has any recoll ection
of that, as opposed to going through the
statement specifically. And | thought | would
per haps just advise M. Comm ssioner of that
bef ore we adjourn.

COWM SSI ONER MacCALLUM OCkay. Thanks.
Well | think I was in the

m ddl e, m d-sentence before the penultimte
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interruption, and what | was trying to say was it
m ght not be possible for me to give a useful
ruling which |lays down predictable guidelines,
but | should at |east make a stab at it. If |

can, in any way, avoid a daily repetition of

objections of this kind, I would like to do it.
So we'll adjourn, tentatively
at least, until 10:00 tonmorrow nmorning, and

perhaps after a sl eepless night something wil
inspire nme. Thank you.

(Adj ourned at 4:20 p.m)
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