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(Proceedi ngs commenced at 10:03 a.m)

COMM SSI ONER Mac CALLUM Good nor ni ng.

CLERK: This hearing is now in session. The
Honour abl e Justice MacCall um presiding as
Comm ssi oner .

COMM SSI ONER MacCALLUM  Wel come to the
openi ng session of the Comm ssion of Inquiry into
the W ongful Conviction of David M| gaard.

Today's hearing is Iimted to a discussion of

whi ch parties will be granted standing and
fundi ng meaning who will actively participate in
the inquiry and who will have their |egal fees

paid for doing so. The balance of the public
hearings, as | will explain, will not take place
for some tine.

| will begin with
i ntroductions, then make opening remarks about
public inquiries in general, and this one in
particular, and finally move to the business of
standi ng and fundi ng.

My nanme is Edward MacCal | um,
am a Justice of the Court of Queen's Bench of
Al bert a. By Order-in-Council dated the 18th of
February, 2004, the Lieutenant Governor in

Counci | of Saskatchewan appointed me to conduct
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this inquiry. Since then Comm ssion staff has
been hired and an office established at

1020 - 606 Spadina Crescent East in Saskatoon.
The public hearings will be held in this city at
| ocations to be announced.

Let nme introduce ny staff.
Dougl as C. Hodson is Comm ssion counsel. Mr .
Hodson practices |law in Saskatoon as a civil
[itigator. Hi s associate is Vanessa Monar
Enweani, also a litigation specialist in this
city. Candace Congram is our executive director
and her regular duties are as manager of strategic
communi cations for Saskatchewan Justice. You find
her in Regi na. Mel Ol sen- Thoen of Viscount is the
Comm ssi on secretary. She runs the office in
Avord Towers at the address | nentioned. The
clerk for the hearings will be Irene Beital. The
RCMP wi |l provide security and the recordi ng of
evidence will be done by Meyer CompuCourt
Reporti ng.

Several counsel present
represent parties seeking standing. | ask themto
i ntroduce thenselves at the podium and identify
their clients. Perhaps 1'll just call you up,

gentl eman or | adies, in the order in which your
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names appear on the |ist of applications. For
David M| gaard, Hersh Wolch. Thank you, M.
Wol ch. At the noment it won't be necessary to
make your application. | just wanted everybody to
be able to see you.

MR. WOLCH: No, | appreciate that. | just
indicate that I am here for David M | gaard.

COMM SSI ONER Mac CALLUM Thank you very
much. And then for M. Eddie Karst, M. Fox?

MR. FOX: Yes.

COMM SSI ONER Mac CALLUM M. Fox, Aaron A.
Fox for M. Eddie Karst, and for M. Cal dwell,
M. Silas Hal yk?

MR. HALYK: That's correct, sir.

COWM SSI ONER MacCALLUM Representi ng
M. T.D.R Caldwell, and for the Government of
Saskat chewan, Ms. Sharon Pratchler?

MS. PRATCHLER: Yes.

COWM SSI ONER MacCALLUM Thank you. And for
Al DWYC, that's an acronym for The Association in
Def ence of the Wongfully Convicted.

MR. LOCKYER: James Lockyer. | actually
have two hats today.

COWM SSI ONER MacCALLUM | believe you

represent Joyce M I gaard as well?
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MR. LOCKYER: That's correct.
COWM SSI ONER MacCALLUM Thank you,
M. Lockyer. And for the RCMP, M. G bson?
MR. Gl BSON: Yes, good norning.
COWM SSI ONER MacCALLUM  Bruce G bson?
MR. Gl BSON: Yes.
COMM SSI ONER MacCALLUM  And for the
Saskat oon Police Services, M. David Rossmann?
MR. ROSSMAN: Barry Rossman.
COWM SSI ONER MacCALLUM Barry Rossmann,
sorry. And for Larry Fisher?
MR. BERESH: M. Beresh appearing, M.
Comm ssi oner .
COMM SSI ONER Mac CALLUM M. Brian Beresh.
This inquiry was established
under Sections 2 and 5 of The Public Inquiries
Act of Saskatchewan. Section 2 reads:
"The Lieutenant Governor in Council, when he
deems it expedient to cause inquiry to be
made i nto and concerning a matter within the
jurisdiction of the | egislature and connected
with the good government of Saskatchewan or
t he conduct of the public business thereof,
or that is in his opinion of sufficient

public importance, may appoint one or nore
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Comm ssioners to make such inquiry and to
report thereon."”
The public business which

concerns us is the wrongful conviction of David
M | gaard for the murder of Gail MIler on the 31st
of January, 1969. The circunstances of her death
excited great synpathy and outrage at the time and
still do. Such enotion could play no part in the
crimnal investigation and prosecution and we
cannot allow enmotion to cloud our judgment in this
public inquiry. The MIler famly should
understand that clinical detachment is necessary
in dealing with the evidence and should not be
taken by them for |lack of synpathy.

A year to the day followi ng the
death, David M| gaard was convicted of the nurder
and sentenced to |life inmprisonment. Hi s appea
from conviction was dism ssed by the Saskatchewan
Court of Appeal on the 5th of January, 1971 and
| eave to appeal to the Suprenme Court of Canada was
deni ed.

Pursuant to an application under
Section 690 of the Crim nal Code by David M| gaard
to the M nister of Justice, the matter was

referred to the Supreme Court of Canada which held
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1 a hearing and considered fresh evidence. The
2 court said in part, | quote:
3 "It is appropriate to begin by stating that
4 in our view David M I gaard had the benefit of
1010 5 a fair trial in January, 1970. We have not
6 been presented with any probative evidence
7 that the police acted inmproperly in the
8 investigation of the robbery, sexual assault
9 and murder of Gail MIller or in their
1010 10 interviews with any of the witnesses, nor has
11 evi dence been presented that was inadequate
12 di scl osure in accordance with the practice
13 prevailing at the time. However, fresh
14 evi dence has been presented to us. Ronal d
1010 15 Wl son, a key witness at the trial, recanted
16 part of his testimony. Additional evidence
17 has been presented with respect to Ml gaard's
18 al | eged notel room confession. Mor e
19 i mportantly, there was evidence led as to
1011 20 sexual assaults commtted by Larry Fisher
21 which came to light in October, 1970 when
22 Fi sher made a confessi on. In our view, this
23 evi dence, together with other evidence we
24 have heard, constitutes credible evidence
1011 25 t hat could reasonably be expected to have
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affected the verdict of the jury considering
the guilt or innocence of David M| gaard."
The court held that the continued conviction of
David M| gaard constituted a m scarri age of
justice and recomended that the conviction be
guashed and a new trial was ordered. Saskat chewan
declined to further prosecute and entered a stay.

A cover-up was alleged and
Saskat chewan Justice asked the RCMP to investigate
and report, which it did in January of 1994,
concl uding that there was no evidence of crim nal
wrongdoi ng on the part of Saskatchewan Justice
officials or Saskatoon City Police officers. M.
M | gaard continued to seek conpl ete exoneration
and in 1997 DNA testing of the Gail MIller crime
exhi bits was conduct ed. Larry Fisher was arrested
and charged for the murder of Gail MIller.

The Government of Saskatchewan
commtted to holding a public inquiry after
crimnal proceedings were concluded and both the
Federal and Saskatchewan governments participated
in a nmonetary settlement with David M| gaard and
his famly. On November 22nd, 1999 Larry Fisher
was convicted of the nmurder of Gail Ml ler,. Hi s

appeal to the Saskatchewan Court of Appeal was
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1 di sm ssed on the 29th of September, 2003 and he is
2 currently seeking | eave to appeal to the Suprene
3 Court of Canada.
4 In view of all that has passed,
1013 5 the public m ght well ask what nore could a public
6 i nquiry hope to acconmplish. The answer to that is
7 to be found in the nature of a public inquiry and
8 in the ternms of reference. W are charged with
9 the responsibility of inquiring into any and al
1013 10 aspects of the conduct of the investigation into
11 the M|l er death and the subsequent crim na
12 proceedi ngs resulting in the wrongful conviction
13 of David Edgar Ml gaard. The Supreme Court was
14 not presented with credi ble proof that the police
1014 15 had acted inproperly in the investigation and
16 found that M| gaard had received a fair trial and
17 adequat e di scl osure. Our direct concern is not
18 the trial, but rather the propriety of the
19 investigation and the prosecution.
1014 20 Qur inquiry also has the
21 responsibility to seek to determ ne whether the
22 investigation should have been reopened based on
23 i nformati on subsequently received by the police
24 and the Department of Justice. The Supreme Court
1014 25 of Canada ordered a new trial, but did not address
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its remarks specifically to the reopening of an
i nvestigation.

The RCMP investigation, on the
ot her hand, was focused on all egations of
wr ongdoi ng by the Saskatoon City Police and
Saskat chewan Justice in both the investigation and
t he prosecution of David M| gaard. As many as 10
RCMP i nvestigators worked on the case, thousands
of documents were read, hundreds of w tnesses
interviewed and a report of some 300 pages was
produced.

The investigation was |led by the
Al berta Attorney General's department for the sake
of inpartiality and the appearance of
impartiality. Nevert hel ess, the effort was
conducted by a police force regarded by some as
synpathetic to the prosecution's case and to the
Saskat oon police. That m ght be unfair, but the
perception remains.

Al t hough our Comm ssion will go
over some of the same ground, we will be taking
statements from wi tnesses foll owed by sworn
testinony at public hearings. W will have, in
addition, the benefit of sworn testinony at our

heari ngs which was not available to the RCWMP.
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Al so, we are charged wi th making such
recommendati ons as we consider advisable relating
to the admnistration of crimnal justice in the
Province of Saskatchewan. W regard the work we
are asked to do as being a cul mnation of what has
gone before rather than sinmply putting a new face
on old news.

In Iight of the terns of
reference given to us by the Government of
Saskat chewan, it is inportant to understand what
this inquiry is about. It concerns David
M | gaard's wrongful conviction. In 1992 the
Supreme Court of Canada decided that his continued
conviction constituted a m scarriage of justice in
view of certain evidence which was before them
but not before the jury at his trial in 1970. The
Supreme Court set aside the conviction and ordered
a new trial. Had the trial been held, a court
m ght have found him guilty as charged, that is,
of murder, not guilty of murder but guilty of some
| esser offence, or not guilty, but a new trial was
not held because the Government of Saskatchewan,
as was their prerogative, decided not to continue
with the prosecution.

Our task is to discover, if
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possi bl e, why David M| gaard was wrongfully
convicted. Was it because of evidence or the | ack
t hereof flowing froma flawed investigation or
prosecution? Should the case have been reopened
when new evidence came to |light after the trial?
This inquiry is dedicated to seeking out the truth
and we will go where the evidence | eads and draw
concl usions of fact where warranted by the

evi dence irrespective of the findings of others,
but essentially we are concerned with the
integrity of the process of a crimna
investigation and prosecution. The Supreme Court
of Canada said that M. Ml gaard received a fair
trial, but the concern is did the jury receive the
best evidence avail able and, if not, why not.

The Comm ssion is a fact finding
body and not a court. We cannot make findings of
crimnal or civil responsibility, but we will not
shrink from finding personal responsibility for
actions, for political decisions or for systemc
failures if that is where the evidence |eads. The
reach of our Comm ssion is constitutionally
l[imted to matters within the jurisdiction of the
| egi sl ature. We cannot infringe on federal power

over the crimnal law or crimnal procedure. We
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cannot investigate the internal workings of a
federal institution. W do have the power to make
findings of msconduct against persons and, if the
evidence seens to point in that direction, we wil|l
gi ve such persons notice that an adverse finding
is possible.

| am expected to be, and |I am,
both inpartial and independent. Comm ssion
counsel is nmy agent and he and his associate wil
gat her and present evidence inmpartially. They are
advocates only for truth and not for the interests
of any party. Qur inquiry will seek to be fair,
to be effective, to be speedy and to be
econom cal . It will be driven by evidence, not by
t heori es. | will not allow our hearings to serve
as a platform for the propagation of basel ess
assertions about persons or organizations. I
expect that any allegation of wongdoing will be
backed by evidence. The public inquiry will only
be successful to the extent that the public is
informed. The role of the media is important.

The Comm ssion of I nquiry has
two functions; one is to ascertain facts, the
other is to give advice. The Conmm ssion's

position statenment on the meaning of the terns of
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reference will be circulated to parties with
standi ng as soon as possible. Any party disputing
t he positions expressed will have 45 days from
recei pt of the statement to make its objections
known. A hearing will be set to settle
objections, if any.

The Conm ssion expects that some
wi t nesses' evidence will relate to one or all of
the investigation, the prosecution and the
reopeni ng aspects of the terms of reference. For
t hat reason, it m ght not be possible to treat
t hose aspects as discrete subjects in separate
hearings. W propose that the fact finding part
of the inquiry dealing with those subjects wil
t ake place no sooner than 60 days after the Fisher
crimnal proceedings are finished to be foll owed
by the hearing of expert or other evidence
touching system c or public policy issues.

We have settled on this tinme
frame with the followi ng factors in m nd. First
of all, there's a great deal of work to be done by
Comm ssion staff before the start of hearings.
Secondly, the reservation of hearing venues
requires significant time. Thirdly, summer

holidays in July and August would make hol di ngs of
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public hearings difficult to arrange in those
mont hs, and finally, we must allow a reasonable
period for the Fisher crimnal proceedings to
reach finality. This last point requires
anplification.

We are obliged by our terns of

reference to carry on our work, .. Wit hout
interfering with any ongoing crimnal proceeding.”
At present, Larry Fisher is seeking |leave fromthe
Supreme Court of Canada to appeal his conviction
for the nmurder of Gail Mller. If he is granted
| eave and does appeal, it m ght be argued that the
public inquiry cannot proceed without interfering
with that ongoing crim nal proceeding. In the
meanti me, the Comm ssion intends to carry on wth
its investigations and preparatory work in a
manner which will not interfere with the Fisher
proceedi ngs.

In the case of parties funded
t hrough the Comm ssion, we have a duty to ensure,
i nsof ar as possible, that they do not use their
funding for activities which mght interfere with
the Fisher crim nal proceedings. Therefore, until
further notice, such parties will be funded only

for | egal work which is approved in advance by
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Comm ssi on counsel on the basis that, (a), it is
necessary in the representation of their clients'’
interests and essential to the successful conduct
of the inquiry, and (b), the work will not
interfere with the Fisher proceedings.

In the exercise of its duty to
oversee costs, the Comm ssion will be vigilant.
We are confident that counsel for publicly-funded
parties will use restraint. Some counsel present
have been involved with the M| gaard and Fisher
cases for many years, a fact which should help to
cut down on preparation tinme.

| will now deal with
applications for standing and funding in the order
in which they are received. Only one class of
standing will be offered on the terms set out in
the rules which have been provided to applicants.
W t hout going through those rules, let me say just
this. In the interests of saving time and noney,
| mght fromtime to time limt the degree of
partici pation of counsel for a party in a phase of
the inquiry which does not engage its interest.

The criteria for standing are as
follows: The Conmm ssioner will determ ne who has

standing to participate in Comm ssion proceedi ngs
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and the extent of such participation; the

Comm ssioner will determ ne applications for
standi ng based on the following criteria; (a), the
applicant is directly and substantially affected
by the inquiry, or (b), the applicant represents

i nterests and perspectives essential to the
successful conduct of the inquiry, or (c), the
applicant has special experience or expertise with
respect to matters within the Comm ssion's terns
of reference.

The foll owi ng persons or
organi zati ons have applied: David M | gaard,

M. Eddie Karst, M. T.D. R Caldwell, the

Gover nment of Saskatchewan, The Association in
Def ence of the Wongly Convicted, Joyce M | gaard,
the RCMP, the Saskatoon Police Services, Larry

Fi sher.

On the basis of the materials
submtted, | am prepared to grant standing, and in
some cases funding, to all those applicants
according to the rules of practice and procedure
of the Comm ssion. All applicants have received
copies of these rules and they are published in

the Conmm ssion website www. m | gaardi nquiry. ca. I

will go through the Iist briefly asking for
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comment only from counsel for the party in
gquesti on.

| am satisfied that David
Ml gaard is directly and substantially affected by
the inquiry and that he represents interests and
perspectives that are essential to the successful
conduct of the inquiry. He is offered both
standi ng and funding for those reasons. M .
Wol ch, do you have any conment ?

MR. WOLCH: Thank you, My Lord. Il will be

extremely brief in view of your comments.

| first of all, on behalf of
David, would thank you for the remarks you have
made this nmorning. They are very hel pful and
very encouraging that this Comm ssion wil
fulfill its very inmportant mandate which we see,
of course, as accountability and guidelines for
the future, that nobody else will have to endure
what David went through, and, for that reason we
are very grateful for AIDWC and all their help
as wel | . And | sinply thank you for the remarks.

COWM SSI ONER MacCALLUM Thank you, sir.

| am satisfied that Eddi e Karst

is directly and substantially affected, that as a

former detective he represents interests and
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perspectives essential to the successful conduct
of the inquiry, and that he has speci al
experience and expertise with respect to matters
within the Comm ssion's ternms of reference. He
is offered both standi ng and funding. M. Fox,
do you have any comments?

MR. FOX: My Lord, nothing specific, other
t han we appreciated the extensive nature of the

gui delines on the funding and requirements and

the funding that's avail abl e. | appreciate that,
and | believe certainly it will be acceptable,
and we'll proceed fromthere. Thank you.
COWM SSI ONER MacCALLUM Thank you.
M. T.R. D. Caldwell is directly

and substantially affected. As a retired Crown
Prosecutor, he represents interests and
perspectives essential to the conduct of the
inquiry, and he has special experience and
expertise relating to the terms of reference.
He, too, qualifies for standing and fundi ng. M.
Hal yk, do you have any comments?

MR. HALYK: M. Comm ssioner, thank you
for that on behalf of M. Caldwell, and we | ook
forward to a productive inquiry in |light of your

assi stance so far.
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COWM SSI ONER MacCALLUM Thank you for
com ng.
The Government of Saskatchewan
is granted standing, nmeeting all three criteria.

Ms. Pratchler, do you have any conments?

MS. PRATCHLER: No, My Lord, | don't.
Thank you.
COWM SSI ONER MacCALLUM Thank you.

AIDWC is directly affected and
represents interests and perspectives essenti al
to the successful conduct of the inquiry and has
speci al expertise relating to the terns of
reference. It meets all four criteria for
funding and is, therefore, offered standing and
fundi ng subject to this qualification; for the
fact-finding stage of the inquiry Al DWC and
Joyce Ml gaard's interests are the same, so only
one counsel representing both parties will be
of fered funding for that stage, including both
preparation and heari ng. Are there any coments
from you, M. Lockyer?

MR. LOCKYER: Speaking as a director of
Al DWC, M. Comm ssioner, we're very grateful for
the position that you have taken, which reflects

what we requested as an organization. This wll
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be the fourth inquiry that our organization has
been involved in and we hope, insofar as
possi bl e, we can help provide a conmmpon thread
bet ween the previous inquiries and this inquiry,
and see this inquiry as a very inportant
devel opnent for the Canadian justice system as a
whol e. Thank you very much.

COWM SSI ONER MacCALLUM Thank you.

Joyce Ml gaard is directly and
substantially affected by the inquiry, and she
represents interests and perspectives essenti al
to the successful conduct of the inquiry, she is
of fered standi ng. As well, she nmeets the
criteria for funding with the sanme proviso
applying to AIDWC, namely that she share the
services of one counsel for the fact-finding
stage of the inquiry, both preparation and
heari ng. M. Lockyer, anything additional to
poi nt out?

MR. LOCKYER: May | just say, M.
Comm ssioner, that Ms. Ml gaard plans to be a
dynam c part of this inquiry. Thank you very
much.

COWM SSI ONER MacCALLUM Thank you. The

RCMP, | find, are directly and substantially
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affected. They represent interests and
perspectives essential to the successful conduct
of the inquiry and have special experience or
expertise with respect to matters within the
Comm ssion's terns of reference. They are
of fered standing and do not seek funding. Any
coments, M. G bson?

MR. Gl BSON: No, thank you.

COWM SSI ONER MacCALLUM Thank you.

The Saskatoon Police Services
are offered standing, meeting, as they do, the
same criteria as the RCMP. Also, they seek and
are offered funding in accordance with the
arrangenments discussed with Comm ssion counsel .
Are there any comments, M. Rossmann?

MR. ROSSMANN: No, M. Comm ssioner,
t hank you very much.
COWM SSI ONER MacCALLUM Thank you.

Larry Fisher, | find, is
directly and substantially affected by the
i nquiry. He requires funds to adequately
represent his interests, and M. Beresh asks that
his application materials be sealed for the tinme
being, so as not to interfere with the ongoing

appeal process. | so order. Do you have any
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coments, M. Beresh?

MR. BERESH: Just briefly, M.
Comm ssioner, | echo the words of other counsel
t hanki ng you for your opening coments. We wil
of fer our assistance throughout this matter. I
have no doubt that your many years on the Bench
will assist you in what will be a difficult task.

| conclude by thanking you for

the sensitivity expressed in relation to M.
Fi sher's ongoi ng appeal process and |I'Ill keep
Comm ssi on counsel advised as to the progress of
t hat appeal . Thank you.

COWM SSI ONER MacCALLUM Thank you.

M. Hodson, just so people
won't think you are being left out gratuitously,
do you have any coments to make on what has
passed?

MR. HODSON: No, | don't, M.
Comm ssi oner .
COWM SSI ONER MacCALLUM Thank you.

The Rul es of Practice and
Procedure are, as | said, posted on the website.
They are rather extensive and should be read
carefully by interested parties.

For the sake of enphasis,
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however, | repeat that the rights of parties wth
standing to participate at any stage of the
hearings m ght be restricted by ne. If 1 decide
that a party's interests are not engaged, counsel
for that party will not be allowed to question

wi t nesses. Such parties will, of course, be
entitled to attendance, and funded parties wil

be entitled to paynent for hearing time,
notw t hstanding that their right to question has
been suspended tenporarily. This arrangenment, |
hope, will curtail repetitious and unnecessary
guesti oni ng.

Finally, nmy opening remarKks
have been rather extensive as well. Il will not
be taking questions, and | earnestly request that
you read and digest the text of those remarks
before contacting Comm ssion staff. The text
will be available, both in hard copy and online,
| ater today.

Thank you all for comng. The
proceedi ngs are adjourned until further notice.

CLERK: Thank you, My Lord. Al
rise. The hearings on the Ml gaard matter wil
be adjourned until further notice.

(Adj ourned at 10:37 a.m)
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