
 
 
 
 
 
 

 
IN THE MATTER OF AN APPLICATION  

BY  

JOYCE MILGARD  

FOR 

FUNDING FOR SECOND COUNSEL  

 

RULING 

 

James Lockyer, counsel for Joyce Milgaard, has applied for funding for second counsel 

which goes beyond the Funding Guidelines in Schedule B of the Rules of Procedure and 

Practice in that second counsel could be paid in addition to Mr. Lockyer himself when the 

two were working on matters at the same time. 

Mrs. Joanne McLean has already been approved as alternate counsel to Mr. Lockyer 

pursuant to Schedule B of the Guidelines: 

6. Where funding of second counsel is approved, funding will not be 
provided for any duplication of work.  In particular, only one counsel will 
be funded for attendance at hearings and the preparation required for that 
attendance.  Only one counsel will be attendance at any witness interview. 

 

Mr. Lockyer has requested that his application be handled through correspondence and 

by my Ruling in writing as opposed to having an oral hearing. 

Mr. Lockyer’s initial request was by letter dated December 6, 2004 – Schedule A. 

Commission Counsel replied December 15, 2004 – Schedule B.  
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Mr. Lockyer concluded his application by letter dated December 17, 2004 – Schedule C. 

Further by way of background I quote from the affidavit of Joanne McLean dated April 6, 

2004 filed in support of the initial application for funding: 

8. The funding requested is limited to her counsel James Lockyer and his 
agents, and his travel, accommodation, and other expenses justifiable in 
his representation of Mrs. Milgaard. 
 

In response to that application for funding I ruled: 
 

Joyce Milgaard is directly and substantially affected by this Inquiry… .  
As well, she meets the criteria for funding with the same proviso applying 
to AIDWYC namely that she share the services of one counsel for the 
fact-finding stage of the Inquiry, both preparation and hearing… . 
 

Mr. Lockyer asks for approval for two funded counsel acting together because of:  

1. The voluminous materials. 

The materials are indeed voluminous and I have had occasion in the past to point out to 

counsel for parties with standing what is expected of them. 

The primary responsibility for the presentation of evidence rests with Commission 

Counsel, and he has a team to assist him. 

The process is not an adversarial one.  Counsel for a party with standing is concerned, not 

with the totality of the evidence, but with only that part of it which engages his or her 

client’s interest.  Such counsel are not in place to compete with Commission Counsel in 

the gathering and presentation of evidence, but rather are there to protect their clients’ 

interests and, where possible, to augment the efforts of Commission Counsel. 

2. The narrative/systemic parts of the Inquiry 

Reference is made to the second page of Mr. Lockyer’s letter of December 6, 2004, under 

numbers 2 & 3. 

The reasons advanced here speak to Ms. McLean’s qualifications and these are not in 

dispute. 
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Items 3 & 4 also on page 2 also refer to Ms. McLean’s computer skills and Mr. Lockyer’s 

lack thereof as well as her history of collaboration with Mr. Lockyer in major cases of 

wrongful conviction.   

A high degree of computer skill will not be needed to access the data during the public 

hearings but the documentary material introduced by Commission Counsel will be 

offered electronically.  Counsel representing parties with standing must either have or 

acquire the necessary computer familiarity to follow the documentary evidence, because 

hard copies will not be provided to counsel.  There are some 52,000 documents to access.  

Training has been made available to counsel and a resource person will see to the 

presentation of the electronic files during the hearings.   

If money were no object, every party with standing would welcome representation by a 

team, as opposed to single counsel.  But money most definitely is an object.  Counsel fees 

are by far the most expensive component in this expensive process and I simply cannot 

justify doubling the cost for either preparation or hearing time. 

Joyce Milgaard’s initial application for funding was approved in accordance with the 

Guidelines as were those of the other successful applications.  She has not shown 

sufficient reason in this application to justify additional funding, which would be a 

departure from the Guidelines. 

Her application is dismissed. 

 

ISSUED at the City of Saskatoon, in the Province of Saskatchewan, this ______ 

day of January, 2005. 

 

      ____________________________________ 
      COMMISSIONER 
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December 15, 2004          
 
 
James Lockyer 
Lockyer Campbell 
Barristers and Solicitors 
481 University Ave., Suite 510 
Toronto, ONT M5G 2E9      Via: Facsimile 
 
 
Attention: James Lockyer 
 
I am responding to your letter dated December 6, 2004 requesting approval for funding of 
second counsel.  
 
The commissioner is prepared to approve funding for Joanne McLean as second counsel, 
in accordance with the Legal Counsel Funding Guidelines.  Ms. McLean would replace 
Mr. McAllister as second counsel.  As noted in your letter, your application for second 
counsel funding goes beyond the Funding Guidelines in Schedule B of the Rules of 
Procedure and Practice.  As such, the Commissioner does not wish to deal with this 
aspect of the application in an informal matter.   
 
The Commissioner has asked me to advise you that he is willing to make a written ruling 
on the basis of your letter of December 6, 2004, provided that you authorize, in writing, 
publication of your letters and the Commissioner’s Ruling as part of the official record.   
 
Alternatively, the Commissioner has advised that you can make an oral application 
before the Commissioner on January 10, 2005.  In this case your letters will be filed as 
information only, and without prejudice to the contents of the argument you present at the 
oral hearing.  This hearing will be public. 
 
Please advise of how you would like to proceed. 
 
 
Yours truly, 
 
 
DOUGLAS C. HODSON 
Commission Counsel 
 
DCH/mjo  
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