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10:25 A.M. JANUARY 30TH, 1970.

HER MAJESTY THE QUEEN VS DAVID EDGAR MILGAARD.
MEMBERS OF THE JURY ALL PRESENT.

BOTH COUNSEL PRESENT.

THE ACCUSED PRESENT.

CHARGE

THE COURT: Members of the Jury, at the
commencement of thils trial I outlined to you
generally the manner in whilch it was expected 10
that the proceedings would be carried on. I
informed you at that time that at the
conclusion of the evldence and at the conclusion
‘of the addresses by counsel that I would have
certain dirzctions to give to you. By necessity
I nust repeat some of the remarks I made at
that time.
First of all, I would like to Join
with counsel in expressing my appreciation for
your attention to this matter. It has been a 20
long trial - going on ten days now ~ and it 1is
very obvious to me that you have paid very
careful attention to the evidence. That has
been o.7ious not only from your attitude but
from the questions which have been relayed to
me from time to time-
Where a person is charged before a
judge and jury with a crime, the jury has a
particular resporslibility and the judge has a
particular responsibility. You are charged with 30
the responsibility of finding the facts in the

case. I am charged with the responsibility of
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making de-isions with respect to law and
Cilrecting you insofar as the law applicable to
the case 1s concerned. I am also charged with
the responsibility of determining whether any
particular evidence shall be admissible or not
admissible. The reasons why you were asked to
leave from time to time was in order that I
could consider certaln presentations which were
made as to whether proposed evidence was in
fact admissible or not. Once I made my ruling 10
and if I did rule that the evidence was
admissible, then that evidence was given in
your presence and in your hearing.

You have the sole responsibility of
determining facts. You and you alone. And
while my responsibility 1s confined to matters
of law and the admissibility of evidence I am
entitled to, and indeed it is my duty if I feel
the necessity, to make reference to certain of
the evidence as I recollect it. And I might 20
even during the course of my remarks suggest to
you what inferences and what conclusions you
might draw from such of the evidence that you
accept. In doing so, however, I am only
expmessing my own opinion. Counsel for the
Crown and counsel for the accused addressed you
with respect to the facts. They asked you to
draw certain conoiusions. But what they said
and what I will say 1s only done for the
purpose of endeavoring to be of assistance to 30
you and not with the slightest idea of invading

your field in the realm of finding facts, drawing
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inferences and reaching conclusions. Those are
your sole responsibility. Yours and yours alone.
You are therefore under no obligation
to accept or agree with any « pinion, conclusion
or deduction which I may suggest. If you think
I am wrong in any opinion I express or any
conclusion or deduction that I may make
reference to, it is not only your duty to act on
your own opinions, conclusions and deductions
but you must disregard what I say if you come to 10
sor-e conclusion which is contrary to what I
suggest. And if through inadvertence - and this
is quite a common mistake that judges make from
time to time - if through inadvertence I should
in the course of my remarks say anything to the
effect that something has been proved or
something has been established by the evidence,
you must realize that I am in error in doing so.
I have no right to tell you that anything has
been proved or established. Such conclusions 20
are entirely your function and entirely for you
to determine. I may and probably will say that
you may have no difficulty in the light of
certain evidence in arriving at a conclusion.
I may say that. But that does not mean you
have to arrive at that conclusion. Yours is
the sole responsibility of arriving at
conclusions and determining questions of fact.
Again as I pointed out to you at the
commencement of this trial when you took your 30
oaths as jurors you each swore to give a true

verdict according to the evidence. The evidence
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of course is the testimony of the witnesses who
gave their evidence under oath in the witness
box and those exhibits which were entered as
exhibits at this trial. You must banish from
youvr minds anything that you may have heard
concerning this case outside of this court room.
It is obvious that this case has been of
consliderable interest to the citizens of this
comnunity. It is very obvious from the number
of people that have attended here every day that 10
it has created a great deal of interest. Things
have been said over the radio, on television,
reported in the newspapers and no doubt you from
time to time prior at least to your being jurors
in this case have heard persons expressing
opinions about what might or might not have
taken place. But please disregard all of that
and reach your conciusions only on the evidence
that was brought forth in this court room under
oath. Everything else must be ignored. 20
In telling you that you have the sole
responsibility of finding the facts I must also
tell you that the question of thecredibility of
witnesses is entirely up to you. The matter of
creiibility and the weight that you will give to
the evidence is your responsibility. And in
considering the evidence of a witness it is not
necessary for you to accept the whole of the
evidence or rejeclt the whole of the evidence.
You may accept part, you may reject part. You 30
may accept all, you may reject all. You may

conclude if you feel that it is proper to do so

006178

2505



Appendix | JUI’y Charge

1210

that a witness, even though you may believe him
or her to be an honest witness, may have made a
mistake. You are not required to conclude that
e ultness is lying in order to reject part or
all of that particular witness's evidence.
Witnesses are just human beings and as such may
nalke ﬁistakes. Each being different they do not
necessarily think or react the same way. The
evidence of a person whom you believe to be
lying may be true in part. Because a person 10
appears to be discredited along certain lines
there may be some parts of his evidence that you
will accept. That is entirely a matter for you
to decide.

In testing credibility you should
consider carefully the person's demeanor in the
witness box, remembering of course that a witness
box is a fo?eigr place for most people to find

in
thenselves/and that some may be more nervous
than others and not able to express themscelves 20
as well as others. You will consider the
apoarent powers of observation and recollection
of & itness. You will consider his or her age,
education and apparent intelligence or lack of
it. You may feel that a witness is biased or
prejudiced or has an interest in the outcome.
Then again you must consider in assessing the
weight that you will nlace on that particular
nersonts evidence -~ matters of character,
baclizround, the type of life that a person has 30
beern leading. His record as a citizen are again

netters that you will take into consideration.
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I will deal a little more extensively with the
particular witnesses at a later point during my
remarks but it must be obvious to you that the
evidence of a so called upright reputable
citizen is to be preferred to that of a person
who may have been leading a dissolute life, a
life of crime, or has been acting in such a
reprehensible manner that you may consider that
his evidence is suspect.

You are entitled to bring to bear on 10
the problems with which you are faced and to
rely upon the experience that you have gained in
life in your association with your fellow men and
women. You must use your good common sense in
relating the evidence to the issues. You should
not guess but you may make reasonable deductions
and draw reasonable inferences and conclusions
from the evidence.

In the eyes of the law the accused
came into this court an innocent man and he is 20
presuned to be innocent until his guilt has been
established by the Crown to your satisfaction
beyond a reasonable doubt. There is no
obligation upon the accused to prove his
innocence. He is required to prove absolutely
nothing. The onus of establishing the guilt of
the accused rests on the Crown and that onus
remains upon the Crown throughout the . whole of
the trial and that means that the Crown must
prove every ingredient necessary to sustain the 30
charze that has been brought. This onus never

shifts; it has been on the Crown throughout the
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whole of the trial and still remains upon the
Crowne In order to find the accused guilty the
Crovm must establish every ingredient of the
offence - and I will deal with the ingredients

a little later - every ingredient of the offence
to your satisfaction beyond a reasonable doubt.

There is nothing mysterious about these
words Yreasonable doubt". They are words of
every day common usage. The words "reasonable"
and "doubt" are known and used by all of us in 10
our every day affairs. It can be said that
"reasonable” is being or remeining within the
bounds of reason. There is no special meaning.

A "reasonable doubt" is an honest doubt and not

one conjured up as an excuse for not doing your
duty. It is not a fanciful or illusory doubt

nor a figment of the imagination. A reasonable
doubt must have real substance to it and it must

be founded upon reason and good common Sense.

The law does not require the Crown to prove an 20
offence to have been committed to the degree of
absolute certainty. It must establish it to

your satisfaction beyond a reasonable doubt.

So if, after you have weighed and
cerefully considered all of the evidence and
applied the law to it as I shall give it to you,
you find yourselves wavering and unable to come
to an abiding conviction amounting to a moral
certainty that the accused committed the offence
charged, then there is a reasonable doubt and 30
you must acquit hima If, however, after

weighing and carefully considering all of the
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evidence you are left with an abiding conviction
amounting to a moral certainty which satisfies
your reason and your common sense that the
accused did in fact commit the offence, then
there can be no reasonable doubt and it would be
your duty to bring in a verdict of "guilty".

In criminal trials a jury!s verdict
nust be unanimous. This does not mean that you
have to reach a verdict but in order to reach a
verdict of 'guilty" you must be unanimous. In 10
order to reach a verdict of ™"not guilty" you
nust be unanimous. If it so happens that one or
more of you cannot agree with the others, after
having conscientiously applied yourself to the
taslk, then there can be no verdict. I hope that
you will be able to arrive at a verdict but if
you cannot arrive at a verdict, if you cannot
arrive at a conclusion in which all of you are
unanimous, then you will have no alternative but
to merely report that fact to me. You must not 20
abandon your own conscientious conclusions
merely for the purpose of reaching a verdict.

I know that you will apply yourselves
conscientiously and diligently to the problems
and I hope that you can come to a verdict, you
can reach a verdict, but to put it shortly, the
froumn must establish the guilt of the accused
beyond a reasonable doubt to the satisfaction
of each one of you.

The accused is charged with non-capital 30
murder of Gail Olena Miller. He is charged with

the murder of that girl allesedly to have taken
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place on the 31st of January, 1969.

In dealing with the law which is
applicable to a charge of murder it is necessary
for me to make reference to certain sections of
the Criminal ~ode.

First of all, a person commits
honicide when directly or indirectly by any
means he causes the death of a human being. A
person commits homicide when directly or
indirectly by any means he causes the death of 10
a humen being.

Homicide falls into two categories,
either culpable which means blameworthy, or not
culpable which means not blameworthy. Homicide
that is not culpable is not an offence. An
exanple of homicide which is not culpable, that
is not blameworthy, is killing by pure accident,
death by misadventure. A person commits culpable
homicide, that is blameworthy homicide, when he
causes the death of a human being by means of an 20
unlawful act; and for the purpose of this
lawsuit I will only refer to one unlawful act
with which I think you will be concerned and
that is assault or assault causing bodily harm.

A person commits an assault when
without the consent of another person he applies
force intentionally to the person'of the other
directly or indirectly - without that person's
consente

As I stated the accused in this case 30
is charzed with murder - he is charged with

non-capital murder. There are what is known as
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two offences relating to murder, one is capital
murder, the other is non-capital murder. Murder
in both instances 1s the same thing except that
with respect to capital murder it has to do with
the murder of a person in a particular category,
such as a police officer, jail warden and so on.
The accused is charged with nori-capital murder.

The first question fcr you to decide
is whether the death of the deceased Gail Miller
was & culpable homicide, that is blaneworthy, 10
or not culpable homicide, that is not
blameworthy. If the Crown has satisfied you
beyond a reasonable doubt that the death of
Gail Miller was a culpable homicide, as I have
defined it to you, then you proceed to the
next question as to whether such constituted
murdexr.

I may say in the facts of thils
particular case that you may - and I referred
to this in my opening remarks - you may have 20
little difficulty in concluding that thils
woman was unlawfully assaulted and that the
assault resulted in her death. If you do find
thet then you will find that she was murdered.
Tt is entirely for you to decide, however.

If you have decided or do decide that
the death of Geil Miller was culpable homiciie
then you will be faced with the problem was it
murder. Again on the facts of this case you may
have little difficulty in arriving at the 30
conclusion that she was murdered as a result of

this unlawful act, because culpable homicide is
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murder where the person who causes the death of
a2 human beilng means to cause the death or means
to cause bodily harm that he knows is likely to
cause death and is reckless whether death
ensues or not.

You will notice the use of the word
"means™. That indicates that there must be an
intent - an intent to cause the death or an
intent to cause bodily harm that the person
¥nows 1s likely to cause death and is reckless 10
whether death ensues or not.

So that if you find that it was
culvable homicide and if you find that the
person either caused the death and meant to
cause the death or that he caused the death and
that in doing so he meant to cause bodily harm
that he knew was likely to cause death and was
reckless whether death ensued or not, then it
would be murder. In either of these situations
the Crown must prove both the act of killing and 20
the intent of thc person who did it, and both
must be proved to your satisfaction beyond a
reasonable doubt.-

Of course a person's intent may be
proved in several ways. The very actions
themsclves may indicate that intent. The
cvidence here appears to be - it's entirely up
to you to decide but appears to be so clear
that somceone intended to either kill or to
cause bodily harm which that person knew was 30
likely to kill and was reckless whether death

ensued or not, that I dont't think I need to go
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into a long discussion as to the methods by
which an intent is determined. Some things
speak for themselves. A person's intent may be
revealed by his acts and by his conduct and a
person is usually able to foresee one of the
natural and probable consequences of his acts,
so that as a general rule it is reasonable to
infer that he did in fact foresee them and
intend thems This is simply a matter of common
senses If therefore a person is capable of 10
knowing what he is doing 2nd is able to foresee
the natural or the probable consequences of
that which he is about to do and then goes
ahead and does 1it, you may reasonably presume
or infer that he intended the natural or
probable consequences of his act.

0f course again I repeat that you may
draw inferences. It 1s not a question that you
must draw them. You may draw them. You don't
have to draw them. If, however, on a 20
consideration of all the facts it is your
opinion that it is the correct infercence, then
you are entitled to draw that inference. I may
again svuggest to you - and it's just a
snggestion, it's entirely up to you to decide -
thet in the circumstances of this particular
sase you may have little difficulty in
concluding that a murder was committed and a
brutal one at that.

In dealing with the law respecting the 30
facts that are presented to you in evidence I

must inform you that there are two types of
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evidence by which matters of fact are proven,
One is direct evidence and the other is
circumstantial. When you see something done your
testimony as to what you saw is direct evidence.
For cxample, if somebody testified that he saw
a person stab another, then that is direct
evidence that the person did so stab. If a
person admits that he stabbed a person and you
believe his admission, that would be direct
evidencee. On the other hand, if a2 person is
stabbed and another person is found later
splattered with blood and testimony is given
that a short time previously to being so found
he had been seen with the deceased, that is
circumstantial evidence which may be considered
in determining whether in fact the person who
vas splattered with blood did the stabbing.
There may be evidence of a number of different
facts in a perticular case which is
circumstantial. As a further example, if in
addition to being splattered with blood he hed
the deceased's wallet or some other possession
on his person.

By direct evidence is meant that the
existence of a given thing is proved by
testinony of one who himself has seen it or
admission by the accused if you believe the
admission. By circumstantial evidence is
meant that other facts rather than direct
evidence are proved from which the existence of
the given fect may be logically inferred. The

Crovn endeavors in such cases where it depends

10

20

30°
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on circumstantial evidence to obtain as much
evidence of facts as it can which tend to show
that the accused committed the act. Some of
thesc may be more valuable from the point of
view of proof than others. Some may be so slim
that they would hardly be worthy of
consideration.

It is my duty to inform you that a
Jury in a case where the evidence is purely
circumstantial - and I pause here to say -~ 10
where the evidence is purely circumstantial
with respect to the identity of the accused
with the murder - the evidence of course may
be direct that there was a murder took place,
the evidence may be such that the death is
proved directly - but the important thing is
with respect to the identity of the accused,
vhere the evidence is purely circumstantial
that & jury before finding & person guilty
upon such evidence must be satisfied not only 20
that the circumstances are consistent with a
conclusion that the offence was committed but
2lso satisfied that the facts are such as to be
inconsistent with any other rational
conclusion than that the accused is guilty.
Again if you have a doubt as to whether the
inference of guilt should or should not be
drawn from such evidence, the accused must have
the benefit of that doubt and you will not draw
the inference of guilt. 30

I suggest that the important

thing for you to deccide 1in this case 1s whether
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the accused did or did not kill Gail Miller.

You will of course have to conclude first of all
whether the killing took place. You will have
to conclude whether in fact she was murdered.
Then you must go on - and it is I suggest with
deference the really important part of this

case ~ the question of identity whether it was
the accused who did the killang- You don't

have to find that somebody/Sigefhe killing, all
you have to determine is whether it has been 10
proved to your satisfaction beyond a reasonable
doubt that the accused did it. And if it is

not so proved then of course your task is at an
end.

You have listened for the better part
of ten days to the evidence in this case. Some
of it was very relevant, some I meay suggest in
ny view at least not so relevant.

You heard the story that the accused
accompanied by Wilson and Nichol John left 20
Regina sometime in the early morning of Januvary
31st. It was estimated to be somewhere in the
neighborhood of twelve or twelve thirty in the
morning. You also heard evidence that the
journey took quite a little time. Although
Wilson admitted that he was merely guessing he
3aid that it was somewvhere in the neighborhocd
of seven hours. In any event his testimony I
think was that they left about twelve or
twelve thirty, arriving in Saskatoon somewhere 30
in the vicinity of six thirty. You will

recoliect that evidence better then I. You will
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also recollect that during the course of the
Jjourney they were stopped for azbout an hour in
Craik.

The evidence if you accept it of both
Wilson and John is that they endeavored to
locate the home of one Cadrain, and that during
the course of endeavoring to lccate this home
they passed or came to a girl who was walking
in the same direction that they were, who wore
a black coat. Neither John nor Wilson were able 10
to or did sec the features of this woman. Both
gave evidence that the car was stopped, that an
inquiry was nade by the accused as to the
location of = in one case the witness referred
to Pleasant Hill, in the other case the witness
referred to Peace Hill; I don't think you will
have any difficulty in concluding probably,
being Saskatonians, that they were looking for
Pleasant Hill. 1In any event according to then
they were not able to obtain the information 20
they required and they went on three-quarters of
a block to a block and became stucks The
evidence of VWilson was and I think it was also
the evidence of John that it was in the process
of endeavoring to make a U-turn. Now from that
tine on it would appear from the evidence that
the accused, Wilson and John were all in that
neighborhood, around 20th and "O0" and "N" and
the location of the church and of the funeral
chapel and of the motel and of the service 30
station. It seems from all the collective

evidence that their time was occupied in moving
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around that area, principally for the purpose of
endeavoring to locate the Cadrain houschold.
Dealing with the question of time, I
mentioned to you before that Wilson said he
thought they arrived about - I made a mistake -
he said they arrived in Saskatoon five thirty
to six a.me but he also said he was just
guessing at times. Nichol John said that they
arrived in Saskatoon about six thirty. There
is evidence which places them in that locality 10
from the Danchulis. Mrs. Danchuk said as I
recollcct it that their car was stuck between
scven thirty and seven forty-five and that a
few minutes after it was stuck the car with the
thrce neople in it arrived on the scene. There
is the evidence of the manager of the motel
that he gave a map to a young man who came in
without any shoes on. He could not identify
that men but he said that he had no
recollection of giving a map to any other 20
person that morning or during the times that we
ere interested in, and you might reasonably
conclude that that nan was the accused, because
the ¢vidence of both John and Wilson is that
they went to the motel for the purpose of
obtaining directions. The motel man sald as I
vecollect it that he opens up about seven
olclock and this was shortly after -
apprexinately seven ten that the car arrived at
the motel for the purpose of obtaining the map 30
and the directions.

The evidence of.the girl Adeline Nyczail,
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who was a fellow resident with the decceased at
the home at 134 Avenuc 0O South, said that she
sair the deceased Gail Miller at between
tuwenty-five and a quarter to seven, dressed
ready to go to worke. She said she didn't have
her shoes on but you recollect that this
deceased girl was wearing those big long
overshoes and it might be reasonable to assume
that those were the last things that she would
put on before leaving the house. Nyczail also 10
said that the deceased usually left the house
about seven o'clock but the last that she saw
of her was between twenty-five and o quarter to
even. So that it is a matter for your
consideration, itis possible that she may have
left shortly after Kyczail did scc her dressed
and rcady to go to work.

There is of course some speculation
as te which route she took on her way in all
likelihood to catch 2 bus. If you look at the 20
sketch P.1 you will see that she had probably
threc alternative routes. I think Mr. Caldwell
suggested two. His theory was that she came
down Avenue "N"., The house in question, which
was 130 Avenue "O", is situated at the corner
of 21st Street and Avenue "O". She could have
cone down Avenue "O", she could have come down
Avenue "N'", she could have skirted through this
2lleyway and out at the blind end - the "7T" end;
it wouldn't have saved her any time, it wouldn't 30
heve saved her any distance to go down fhe alley,

as I see it. According to the evidencec she
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could have picked up a bus on 20th at either

"O" oxr "N". ©Now, if she was the girl who was
walking along the street when the car with
Wilson and the accused and John stopped to make
an inguiry - if she was the girl and if you
accept the evidence of John and Wilson that

it was on a street, then you would conclude I
suggest that it was either Avenue "N" or Avenue
0" that she was walking on. But of course
there is nothing conclusive to demonstrate that 10
in fect she Gail Miller was the one who walking
dowm the street. The girl who was stopped had

a coat on which apparently was similar to the
one worn by the deceased - a black coat. I
know nothing about women's clothing of course
excent I occasionally have to pay for it, but it
was described by one of the witnesses - I think
it was John - as something I think she called

A cape or something to that effect, whatever

o)
»

it was anyway you will recollect it and 20
certainly the lady on the jury will; and I don't
know whether this particular coat was as

described by John or not, that is whether it

was this particular A cape or A line as she
described it. However, that's a matter that

you will consider. As I said there is nothing

at all to show positively that the person who

was walking down the street was Gail HMiller.

The only thing that you have is the time that

she likely left the house and the time that they 30
likely were driving along the particular road;

and in that connection azain I refer you to the
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fact that it appears if you accept the fact that
there was only one person who zot o map that
morning from the motel-it appears that it was
somevhere around seven ten that they arrived out
at the motel which is located as you recollect
out here on the left hand side of this - west
in any event of the location with which we are
concerned out on Circle Drive.

What are the pleces of evidence which
tend to inculpate the accused, tend to show 10
that the accused might have been the one who
caused the death? First of all, there is
evidence which you will consider to show that
he was in that locality at or about the time
the murder was probably committed; and although
the hody was not discovered until about eight
twenty~five by the Hercoux girl, the fact that
the deccased was found in the alley so close to
hone, the fact that there is evidence which
indicoted the time that she likely left there, 20
then you might conclude that the death took
place shortly after she left the houses That's
entirely for you to decide, however. T will
deal in a few minutes with the suggestion or
nossible suggestion that she might have been
talzen there after she was killed.

There is the evidence vhat he was in
the vicinity. Wilson of course was also in
the vicinity; sc was thn, There is the
evidence which you may consider, which you may 30
accept or reject with respect to the blood stain

on the trousers of the .accused ard the rip in
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his pants. Both Wilson and Cadrain testified
that there was blood. Wilson I believe confined
1t to the pants; he said that there was no blood
on the shirt or sweater. Cadrain on the other
hand said there was blood on the shirt snd the
pants. Cadrain said that there was a rip in
the crotch when he changed his pants; Wilson
didn't know whether he saw the rip at the time
the ponts were changed or whether he saw a rip
when the accused was in Regina prior to
embarking on this trip. John as I recollect it
said that she saw no blood on the clothing.
Then you have the evidence of Wilson
of the emotional condition of John when he
returned to the car after he and the accused
had departed looking for help. He said as I
have 1t that when he left John was calm and
that when he returned he found her in hysterics.
He also sald that when the accused returned
five or six minutes later to the car that she
innediately moved over to his side and I think
that he made some kind of referenceto the
fact that she appeared to be afraid; I can't
remember exactly how it came out now but the
inpression he geve or apparently tried to give
was that she was moving over to his side to
get away from the accused. And then he said
thet he walked not more than five blocks, he
was certain that he walked four blocks, that
he was gone somewhere in the neighborhood of
fifteen minutes and thot it was five or six

minutes after he rcturned that the accused

10

20

30
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returned to the car. But you will recollect the

questions that were put to him in cross-

cxenination when he admitted that he had said
at the preliminary inguiry that it was only

two and o half blocks and he cut down the
entire tine I think it was to some five minutes

or so. He said that that was wrong,that he had

sald those things but that now he had given

more time to think it out - I think he used the

words "in denth" he was certain that he had 10

gene four blocks and that he was more certain

hat the time was longer than he had indicated

beforc. Anc he said that the accused returned

to the car and that the accused said "I fixed

her - or something to that effect." Zc said

ieg ves mode by the accused

inmediately after
that the statement wes

volunteered. According to him Wilson, Wilson

soid "You what?" and then nothing further was

Dealing with the evidence of Nichol
John on that point you will recollect that her

story 1as that there were two places where the

car uas stuck prior to being stuck in the

alley behind Danchuks. Wilson said there was

only one time that it was stuck prior to that.

e

But she did get to a point wherc they were
stuck when both Wilson and the accused departed
the car, left the and. she said that

fromn car,

Wilson went one way end the accused enother 30

way, that tihe accused went in the direction from

vhich the girl had been coming.

006186
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I want to dezl at this time
specifically with the cvidence of this girl
Wichol John. You heard her in the witness box.
You must have got some impression of the tyne

-

of cheracter she is, the kind of a person who
would no on this particular kind of a trip in
the first place, the kind of 2 girl wao would
admittedly do the things that she did in end
arcund DRegina, the fact thet she was a user

of drugs ~ thosec are the kind of things I 10
referred to before which you will take into
consicderation in essessing a person's cvidences
that kind of a person are they? Are they likely
to be telling the truth? Arc they likely to be
lying? But I want to deal with it specifically
and. Tor the purpose of trying to avoid meking
any errors I heve had a large portion of her
cvidence typed out by the court reporter,

because as you will recollect I gave permission

»
(@]

te Ilre Cpldwell to cross-—examine her on o
statenent that she allegedly gave to the police
and T told you at the conclusion of that
evidence that anything that she 4id not adont

at the time she gave the evider in the witness

box in that statement was not cvidence against
the occused. ITven though she might be esked a
statement - did you say this, did you say that,
aid you say something clse - unless she in the
witness box adoepted that, adaitted she said it

o

ond admitted it was truc, it cannot be 30

4

considered as evidence apainst thoe accused and

te you now, so thet there will be

306197
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no question at all in your minds about it. But
therc were certain things which were read to

her which she did admit. She adnitted that she

5

zave a statement, she admitted that it was in
writing, she adaitted that she had the
opnortunity of reading it over, she admitted
thet it was in nerrative form, she adritted

thet she signed every page of it. She told you

the kind of o room she was in when sine gave the
statement. I'a only going to pick out those

parte of her testimony where she adamitted that

-

ghe hed mede 2 statement to the detective
sergeant and admitted that those were true,
because as I say you must disregard anything

that she did not accent as being the truth. This

cgucstion was put to her:

Uilow, did you tell Detective Sergeant Hackle:
tAfter we got to Saskotoon « « ' M
And then Mr. Caldwell said:
iy Lord, I an referring to the middle of
the page -
tAfter we got to Saskatoon we drove
around for about ten or fiftecn
minutes. ‘Then we talled to this
zirls. This was in the arec vhere
Ser-eant lfeckie drove me around.!
7id you tell him that?®
Ansuer: "Yes.'
Question: MIs that true?®
Loasviers "Yese"
Question: "Did you tell Detective Sergeant

tackie: "

00688
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". « 'Ron wae driving the car at this
time. He drove to the curbk where
Dave spoke to this girl.!n?
Ariswer: "Yeg. "
Question: "You rcemember telling him that?®
Answer: Yese M
Question: "Andéd was that true?"
Answer: ege
Question: 'Did you tell Sergeant Mackie:
'Dave vas on the outside 10
vassenger slde of the front
door. Dave opered the door to
talk to this girl as she
approached along the sidewalk.
Dave asked this girl for
directions to cither douwn towm
or Pleasant Hill.!

Did you tell him that?®

Ansvci: "Yesg.®
Question: "You wemember telling him that?" 20
Ansuer: "Yes T do."

Question: "And wes that btrue?"
Ancrers nyeg,"
And then I asked the gquestion:
"You distinctly remember saying that?"®
Ansver: Yes, I remember saying that."
Ané then Mr. Celdwell:
"Did you tell Sergeant Illackie:
tde offercd to give her o ride
to wherever sho was goinge. She 30
refused the ride. Dave closed

the door « o 1

006199
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And then therc was that other reference that she

't adait and which is not evidence and then
she said in answer to the question:
"Did you tell Scrgennt Mackie that?n
"Not all of it. I don!'t remember saying
part of it. The first part I said but I
don't remember saying the last part here."
And then:
"Alright, did you tell Sergeat Hlackie:
'Je started to drive away and only 10
went about half o block where we
got stuck and we ended upn stuck at
the ecntrance to the alley behind
the funcral home.!
Did you tell hin thet?"
Ansuer: "esge "

Question: "You remember telling him that?v

Anstrer: iNot too clearly.”
Queation: "Was that true?"
Angtrer: "eg." 20
Question: "Did you tell Sergeant Mackie:

fRon and Dave got out and they

tried to push thc car. They

couldn't zet it out.!

Ti¢ you tell him that?®

Answer: "Yes. "
Question: "Do you remember telling him that?®
Answer: "Yeah, I did."
Question: PAnd was that true?!
Ansier: "Yese " 30

Question: "Okaye. Did you tell Sergeent lackie:

'T recall Dave going back » « "

0062090
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"o.'. in the direction we had spoke to

the girl.s BRon went the other

ey past the funeral homed!?

Question: "And do you remember telling him?"

Answer: Yog. "

Question: "And was it true?V

Ansier: "Yes."®

Iy guestion: 'So he did go back in the direction 10
of the girl?®

Lnsuer: "Yeg. "

Ané then this question - you recollect in her

evidence beforc she was cross-cxenined that she

said tthen the accuscd came back to the car that

shc hed aercly moved over, or had moved over,

she didn't say why she did it as I recollect,

shc mey have done but she did not indicate that

e moved over becausc she didn't went to sit

beside hin - and then this question was put to 20

her on the cross-cxa ation on the statement:

"Alright: did you tell Mackie:
'The next I rcumember sitting in the
are I don't remember Ron being in

the car cr coming bacl. I remenber

Deve coming boack and getting into

ot
=3
©
e}
©
=
B
=

the front scetv of
remember moving over towards the

driver's side because I diin't want

to be near hinm.! 30
Did you tell Hockie those things?!

Lnstier: Weg T dide™

Fal
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Question: "And did those things happen?®
Ensuer: "Yes. '
And you will also recollect that in her
given before the crogss-examination that
stated that

she saw a paring knifc with

maroon handle as I recollect it in the ¢
she didn't know who had it; this was in
cn the way from Regina to Saskatoon. An
she was asked this question by MNr.
"ow, did you tell Sergeant Mackie,
referring to a stop:
'Shortly after Dave got back i
car I saw a knife he had.!
Skipping on:
'Tis knife was a kitchen knif
to

neel notatoes and things 1

It naroon handlee!

had o

you tell him those things??

"Wes I did."
Question: "And you remenber
Answer: Tleg. ™

Question: "And just briefly that part of

statenent was on the way to
skatoon from Regine - that!

that occurred?®

"Yeah, I know."

Ansver:

"You ngree with that??

telling Mecki

evidence
she

a

ar but
the car

d then

Caldwell:

10

nto the

c used

ike that.

ie that?" 20

your

s where

30

!TI@S. 1
guestion: '"That was true?”
"Yeso ¥
I repeat again that those things which
she did not admit must be completely dis

regarded;

00620%
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and also with respect to those things that she
1ié admit as being true that they are only the
cvidence of this girl and they may be true or
they may not be true; it's entirely up to you
to determine whether she was telling the truth
when she admitted that she had said those
things and thot they were truc.

Then we have the incident of the
nurse or vanity case or whatever you like to
call it that was thrown out of the car on the 10
trip to Calgary. You will recall the evidence
of both Wilson and John that there was no such
article in the glove compartment up to the
tine they arrived in Sasketoon. You will also
reeell the evidence of Wilson, John and Cadrain
that John found this article, this purse, that
it contained lipstick, cye make-up and a powder
compact and that nothing was said in answer to
John's ingulry as to who owned these or to
whon do they belong, but that the accused took 20
it and threw it out the window.

The presence of that purse may be a
nicce of evidence that you can take into
consideration in determining whether or not it
1tas the accused who took the purse from the
deceased; but on the other hand there may be
an entirely different explanation for it. That
purse may heve had nothing whatsocever to do
writh the deceased. There is nothing to link
it vn to her. There were duplicates of those 30
things thot were contoined in the purse which

was found in the car in the deceased's purse;

006207
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there were o number of duplicates with one
excepblion and that is the powder; there was no
evidence as I recollect it of any powder or
powder compact being found in the deccased's
murse and there wes o powder compact in this

bag that was found in the car. So you might ask
yourselves - well, isn't it quite likely that
the nurse in the car was from an entirely

different source; what would be the necessity

-
o

for so much dunlication?

In additionto the evidence of John
which I have just read to you about her
statemnent that the accused had possesgion of a
naring knife with a moroon handle, there was
the evidence of Wilson that he saw the accused
with o sinilar implement when they were driving
un from Begina. He said that the accused was
on the outside, that John was in between the
tiro of them and he was driving. The dashboard
light was working but there was no overhead 20
light in the car; he said it was dark. Whether
you accept the fact that he was able to sece the
color of. the handle of the knife or not under
thosc circumstances is entirely for you to
determine. In any event there is the evidence
of both these persons that the accused did have
o naring knife in his possession. Again it is
only evidence, the evidence of twoc people who to a
considerable extent could be considered aos
discredited along the lines I have indicated 30
before. It's entirely o matter for you as to

vhat weight you will plece on their evidence.

006204
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And then therc was the further
stotement according to Wilson that the sccused
vhen in the bus depot in Calgary had said to
him that he had hit a girl or got 2 girl in
Seeglietoon. He said that they were words to
that effect and that the accused had said he
put her vpurse in o trash can and that he
thought she would be okay.

There is the further evidence of the
two witnesses who didn't give evidence at the 10
prelininary inguiry and about whose testimony
the authorities only learncd a comparatively
short time ago, that is Malnyk and Lapchuk, the
occasion in the Parklone Motel in Regina, and I
Imow that you will carefully consider the
circumstances under which these persons said
that the accused made ccrtain statements and
again the tyne of witness whose evidence we
have ©o consider. HMalnyk said that it took
nlace in Mey of 1969, that he together with 20
Lonchul hed gone about ten thirty p.n. to the
motel, where they found the accused with two
girls in o motel room. Mélnyk said that
wrevicusly to this he had been discussing the
mabtter with the accused and that the accused
hod said that he had had a saliva test and that
if it turned positive he weould bz arrested. T
have no doubt - I shouldn't say I have no doubt
but rou may easily come to a conclusion that
both Halnylt 2nd Lapchul: had been discussing 30
this particular incident in Saskatoon with the

cccused on maybe & number of occasions, becausc

006200



Appendix | JUI’y Charge

1237

ot thet time the sccused nuet have been a
suspect, he had had o saliva test toeken; and
as Leonchulr said he had been bugging the accused
about it. lalnyk said that the accused who
annerently was under the influence of drugs
after this news iten came on the radic, got up
on his lnees on the bed with a pillow between
his knees, sterted hitting the pillow as if
stobbing it and seaid: I killed her or I

stobbed her - the witness wasn't sure vhich - 10

H,

curteen times. And he said the sccused said:

I Tixed her. And then he rolled over on his
gide ond started laughing hystericelly and loud,
I think in answer to & question in €ross-

examination e apreed-itwas in o crazy way. Ec

seid he wasn't under drugs hut that the accused

15
s highs. And in considering that witness's

evidence you will recollect that he has had
considereble trouble with the suthorities, that

he s convicted of theft in the spring of thet 20

yeor and given a suspended sentence, that he is

armed robbery in Regine,

thot he hownes he will be eble to establish an

alibi and hove the charges withdrawn, that he

hingelf usces and used drugs, although he hadn't

done so for o time previous to this particular
incident, and thot his evidence first came to

Light as a2 result of a conversation he had with
ilseon about two weeks ago. Of course Wilson

iImew thet he was going to be ziving evidence in 30

thig casc, Wilson knew the story that he

expected te tell at the trial of the accused and

006206
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presumably he was discussing the incident with
Helnyk and Malnyk seid that he Malnyk then
volunteered this information whicn he gave in
the witness box, so it scems to me the obvious
conclusion is that Wilson must have gone
hot-tailing it off to the police and told them
about it and that's how the police were able to
trace these men down and of course once they got
the lead 1t wouldn't be too difficult to find
that Lanchul also wag involved in it. 10
Lapchuk gave evidence somewhat similar
to that of Halnyl, although while lMalnyk said
it was on the bed that he jumped on top of the
pillow and started hitting it, Lapchuk said that
he Junped off the bed and straddled the pillow
on the floor and in this case Lanchuk said that
the cccused said: Vhere is ny pering knife?
Then he went through the motions of stabbing the
pillow and hc said: Yes, I stebbed her fourteen
times and she died. Iapchuk said: I don't know 20
if he said killed her or stabbed her, but
nothing further was said and his explanation
wes that he was too shocked, he had not
expected a reply like that. He said the accused

just shruggzed his shoulders, gave a little laugh

"

and sat dowm. He also saild that the accused was

¢

high, was under the influence of somcthing.

‘here was no liquor there and the feeling I had

wes that he was high quite likely as o result

of the use of drugs. Now this man himself was 30
also o drug user, although according to him not

o confirmed onc. He tokes drugs once every two

ace"
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weelts, maybe once & week. He has o bad criminal
records He was convicted of offences of forgery
and uttering and of theft, the posscssion of o
sawed off ,ZZ. ke L5 presently out on ball for
forgery and uttering and the possession of
stolen goods. He admits that he stole the
accused's wallet and that the accused
eventually learned about this ond that the

accused just laughed it cff because as Lapchuk

gaid, the accused wasn't concerned because he 10
the accused hadn't got into any trouble over

it. He was convicted of the samc offences that
Wilson was convicted up in Edmonton involving a
chorse of conspiracy.

You may ask yoursclves what would be
the motive in these persons of dubious
character inculvating the accused, which they
endcavored Lo do. You have to consider whether
the fact that they are both now charged wita
crimes night have something to do with it. They 20
misht have been trying to ingratiate themsclves
with the police, they might not. They might be
telling the truth in this perticular instance,
they might not be telling the truth. That's
entirely for you to determine.

Th

neG

nan Cadrain gave evidence that

then the accused changed his clothes in his

Codroein's home, that the accused had blood on

his »ants and on his shirt. ©Now, Cadrain hasn't
«ct the record that some of these others have of 30

srenches of the law. He was convicted of

vagrancy in Reglno but otherwisc he appears to

006208
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have & clecan record. He didn't go very far in
school, I think it would have been obvious teo
you that he is not o very well ecducated person,
he couldn't understand some of the simpler words
that were put to him in questions. You will also
recolicct that he didn't give this information
when he was first questioned about it, His
explanation is that he just didn't tic it up,

the death of this woman with anything that

1q -

nisht have been done by anybody in his party. 10
He indicated that he wosu't too concerned about
it as far as he was concerned because he knew

he had nothing to do with it and you might

ensily conclude that if he wes sleeping ot home
he wasn't likely to get up ot seven ofecleock in
the morning to go prowling around in that kind
of weather looking for scmebody to rob; in any
cvent the evidence on the part of one of tho
witnesses at least is that when they arrived
ot the house somewherce around the ncighborhood 20
of shortly after ninc o'clock, that he was there.
You of course have the cevidence that
there was o knife blade under the body when it
wes discovered end thot the maroon handle which
was Tound located in o 1ot necarby was according
to thé expert witness from Regine the handle
wihich belonged to this nerticular blade. There

vidence thaet the accuscd had two lnives, o

is

[e]

hunting knife ard o vering knife. e haven't

-

heard much about the hunting Ihife if he did 30

hove two knives. It might occur to you to wonder

1y he didn't use the heavier knife if he did uvse

006209
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at all instecad of the perinz knife. If

the cccused dic commit the murder I suggest to
you that the evidence is such that you might
conclude that it was soamewherc between a querter
to scven and ten ninutes past seven ~ if he did -
because the girl wes ready to leave the house

at between tventy-five to seven and a quarter

to seven ané they arrived at the motel at about
scven ten. There wes o suggestion that possibly

the girl was killed at some other location and

-
o

her body was dropped there. I don'!'t know what
you think of it, that suggestion doesn't appecl
to me too strongly on the cvidence, but again
that'!s o matter for you. If that hed becn done
it seecils to me that there would have been some
evidence to indicate the prescnce of o car,
furtheraore if the girl had been killed somewhere
else why would she be dragzed into that alley

so close to her home? Furthermore why would

her personal belongings be spread all over the 20
locelity? Way would the body be dumped and then
the nHurse put into e trash can, the knife handle
throim into & particular yard, the scissors into
another yard, the keys into a yard, the boot

and swveater hidden under the snow? That she

as the subject of a very vicious maniscal
attack seems very apparent - seems very

eoparent, I say. You have seen that nicture
denicting her condition after she was turned
over - and of course you have these pictures with 30
you =~ lying there in that condition.

As has been indicated by counsel one

ac6n10
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of the strangest features of this case is the
fact that there are no stab wounds in the dress,
vet there were stab wounds in the coat and

there wvere stab wounds in the front of her. I
thinlt the evidence of the dccter was that

there wrere four stab wounds in the back, one

on the gide, three or four in the middle

section and I think one in the collar bone;

vyou will recall that evidence - anyway there

were nultiple stabbings. The Crown has 10
adveonced one theory to you that she may have

been stevbed and either rendered unconscious

or lzilled and afterwards raped. One would

have thought if that was so that whoever did

the reping would be pretty well covered with
blood; end if those were the circumstances and

the accused had done 1t surely the Danchuks

even though they weren't looking for blood

would have seen blood if there had been a
nrofusion of it, because how could a person be 20
in contect with a woman like that, bleeding

as she must have been bleeding, and not become
himself fairly well covered with blood? And

how was 1t that the coat was on her arms and yet
her dress was ovulled down? Of course there is
always the possibility that she was threatened
with o knife, raped and afterwards killed;

there is always that possibility; whether you
consider it or not 1s entirely un to you. But

the fact remains is that she was killed ani the 30
fact remains is that somebody had sexuel relations

with her and the fact remains that her body was
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in such a condition that

%)

there is evidence from
which you might conclude in addition to the fact
that she hacd svera in her vagina, that she was

reped at that particular spot and it wasn't

v

sonething that may have happened back home with

somebody with whom she consented to have

intercourse. Her vants were pulled down, why

the dress would be pulled down I wouldn't know

if? the wants were pulled down, but apparently it

Was. And she was according to the evidence,

na,

wwhich you accept or not, that she was

stovbed in the back through the coat and the

coat must heve been on her then when she was

stebbed. Furthermore the wounds that were

N

inflicted on the back were the fatal wounds.

o s

There is a complete lack of footprints
vhich would indicete that she was running awey
there. It seems
obvious thatif either she or whoever attacked

her had been walking in other than the

trevelled portion of

yrould heve been seen leading us to that
perticulaer spote You will recollect the

evidence of therfficer that it was so cold
thot the snow was just like sand and it may
have been that both persons got there walking
in the centre of the alley on the smooth
nortion of the alley. There seems to be very
cogent evidence that some kind of a struggle
took place; otherwise why would all that nortion

be tramved down? And her hands were clenched.

Yorr, I don't know what that means, there was no

the laone that the footnrints

20

30
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guestion asked of the doctor, but there was snow
clencihed in her hands, which mey have been

clenched in dying agony, I don't know, but

there is certainly evidence generally to
indicate thot there wes a struggle which took
nlece there.

As T say, if that girl was struck down
by & sharp instrument as has been indicated and
was bleeding profusely in the manner which is
indiceted in the photograph which is part of
Fxhibit Pe3, snd that it was after that that
she was sexually attacked, you would expect I
think to find a conslderable quentity of blood
on her attacker. On the other hand if she were
forced to subalt to sexual intercoﬁrse by
threats and knifed afterwards, there might not
be the same likelihood because the individual
in guestion wouldn't necessarily be in the
some proximity to her as he would be if he were
hoving sexual relations with her. There is no
evidence of any damaze to the genitals which

11d indicate there was any forcible entry,

reu

the doctor seicd that her physical

malte=un was such that intercourse could be had

1

Telrly easily. He did, however, say that she

3

ag o yvounz girl and if she had wanted to
recist could have put un guite a struggle.

Some of the evidence which was adduced
I sugsest is not of very much assistance to us.
™e fact that the wallet was fourd near Caldrain's
ig not evidence reelly which you could link up

1with the accusged. Whoever robbed her mey have

10

20

30
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throim it anywhere, and the fact that it was
three coors away from Cedrain's doesn't, I

licate the accused to any degree at

all. Anybody, eny person might have dropped it

in

that particular locality. It was her wallet,

call

I don't think you/have any doubt that it was
her wallet; the contents contained belongings
of hers and the hospitalization cards were
found nearby. The toque I suggest to you is of
no consequence whatever. That togque might have 10
been the togue of some small boy who got a nose
bleed and dropned his hat and went running home;
it wvasalt turned over to the police until some
considerable time afterwards, it may have been
found shortly afterwards but there is nothing
in any way to connect it up with anybody in the
that is John, the accused or Wilson or
nothing to connect it up with Cadrain. There
yrere no evidences of scratches om the face of
the accused on that day. I think that if there 20
had been any noticeable scratches it would have
come to the attention of peonle iLilke the
Damnchuks or the man in the motel or Cedrain, or
Yilson or John.

There is a suggestion that the
slashing must have been done by o right handed
merson.  You will have to take into consideration
the evidence you heard in that regard, the

evidence of the wnolice officer who indicated

thet he thought 1t was cdone by the right hand 30
and he zeve his reason for that. The doctor said

that 1t might have been done, it all depended on

006214
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the nmanner in which the persons were facing each
other. There is evidence by one of the

officers that the accused is left handed; that
of course doesn't necessarily mean that because
a nerson is left hended they would use the left
hand for the purpose of stabbing; a person
alght use the left hand for onc purpose and the
other hand at the same time for another

nurpose. But I merely point that out to you as
sometiiing which you will have to take into 10
consiceration in determining whether or not it
elininotes the accused as a possible murderer.

I checked my notes and I believe that Hr.
Caldwell nmust have been in error when he said
thet the accused went to the bathroom and that
cave him an opportunity to clear up. The notes
I heve on it and your recollection will be as
zgood if not hetter tharn mine, was that there

vas some evidence that he was being given a
drink of water and that he may have been alone 20
vhile rs. Danchuk was going to get him a drink
of water or he may have been alone after he got

the d

ink of water, I don't know, but I don't
think there was any suggestion in the evidence
that he had an opportunity of going to the
bathroon and cleaning un.
Going back to these stetements
allecedly made by the accused, the ‘stetement
which Wilson said he made after they returned
to the car vhen 1t was stuclk and they went for 30
hely, the statement which Wilsorn seys was made

in the bus depot in Calaary, and the statements
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which were made according to Lapchuk and Malnyk
in the Parklane Motel, in the first place you
must consider whether the witness who gave
evidence that a statement was made is telling

the truth. TIf you come to the conclusion that
he wasn't telling the truth or that you have a
doubt as to whether he was telling the truth,
then you must disregard that entirely. If you
come to the conclusion, however, that one of

the witnesses or all of the witnesses were 10
telling the truth when they said that the
accusecd seld such and such a tning - if you come
to the conclusion that they were telling the
truth, you must go further and determine

vhether or not in fact the accused was telling
the truth, because it could only be accepted as
evidence against the accused if you concluded
that he did malke the statement and thet in
naliing the statement he was telling the truth.
Sometines wmersons make statements which ore 20
connletely untruve ~ for various reasons. Persons
have heen knowm to admit to things that they

-

didntt do; persons have been known to boast

about things that they didn't do. And so in

order to consider that evidence you would have

to find not only that the statement was made or

the statements were made but that the person

1o made the statement was in fact telling the

truth. There is no evidence of any of the

hree - John, Wilson or the accused ~ being under 30
the influence of drugs or liguor in Saskatoon cn

Jonuary the 3ist. The evidence is to the
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contrary. There is no evidence that Wilson and
he accused were uncer the influence of drugs i
the bus depot. There is evidence, however, tha
the accused was under the influence of drugs
then he was alleged to have made these statemen
in the motel. ¥ow, being under the influence o
irugs would he be more likely to create & bit o
a sensation by edmitting something that wasn't
true? ‘ould he be more likely under the
influence of drugs to have his inhibitions

renoved and be more careless about guarding his

tonmue? ose are all matters that you will

have to congider in determining whether or not

if you do helieve these witnesses that the

accused did malte those statements, whether the

asccuged in fact was telling the truth when he
nede the statements.

You will also recollect - this was
draim to your attention by counsel in answer

5

by myself - VWilson did not

to o question
surcsue the subject in the bus depot hecause he

believe that the accused had done thate.

also recollect thet there was no

evidence that could be found which indicated

stuck et any varticular

PRI W ad
that o car had been

wthether if 2 car was stuclt under those

circumstances with summer tires on there would

be narks indicating that it was so stuck is a

matber up to you. I think one of the pnolice

officers stoted that if the wheels turned
sufficizcntly and became warm thet they might

aelt the snoir and then when 1t froze again

I

t

ts
f

£

10

20

30
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there would be some indication that a car hed
been stuck there.

I will repeat what I said earlier in

ny remerks that in order to find the accused

sullty of this offence, that ycu would have to
conclude that cach ingredient of the offence
had been proven to your satisfaction beyond a
reasonable doubt. If you have 2 reasonable
coubt with respect to any ingredlent which 1is
required in order to establish the offence, the 10
accused must be given the benefit of that doubt.
You uill have the exhibits with you. I would
request you to please select a2 foreman who nay
speak on vour behalf. It may be that I will
call vou back for further instructions after I
have heord fron counsel, it mey not, but if you
heve any questions yourselves please indicate
that to the officer who will have you in charge;
if possible I would like to have it written out
g0 that I coul(d consider it before bringing you 20
back in azaln.

WYould you please swear in the officers,

Hibbert?

w11l you please retire.

BETIBZ AT 12:10 P.i.

30

006218
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TH® COURT: Gentlemen? MNr. Caldwell?

HR. CALDWELL: I have no suggestions to make, iy Lord.

THE COURT: Mre Tollis?

MB. TALLIS: My Lord, there are a number of
observations I would like to make and first of
all I want to deal with one or two factual
situations which I think merit Your Lordship
making reference to.

As I recall Your Lordship's charge, 10
reference was made to the deceased being in the
house where she resided and being observed
ready to go to work. DNow, as I understand Your
Lordship'!s observations you said that the only
thing left for her to put on were her shoes,
and with the utmost deference to Your Lordship's
recollection may I suggest that the evidence in
fact esteblishes that she did nct have her shoes
on; she was dressed in her uniform and her hair
was combed back but on the contrary the evidence 20
noints to the fact that she did not have her coat
on or gloves or anything like that. DNow this
may well be a matter which the jury will
recollect on their own but Your Lordship having
made reference to it I feel duty-bound to draw
this to your attentlon because one might well
get the impression that Your Lordship was
saying to them in effect that here she was
ready to go to work except for putting on her
shoes. As I say my recollection may be in 30
error but havivg checked. my note as guickly as

I could I do not think it is.
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THE COURT: On that point, Mr. Tellis, I had that
checked this morning. You may be correct about
that but the witness did use the words "ready
to go to work".

HMR. TALLIS: Yes, the only thing 1s that when I
cross~examined I specifically as I recall it
put questions on the issue of her coat and so
on, bpecause I think there is quite a difference.

THE COURT: Yes.

1R. TALLIS: As T say I am not asserting 10
positively that I am precisely correct but that
is my recollection and I say this 1is of
importance because I have already submitted to
the jury and I think Your Lordship has made
some reference to the time element here as
quite important.

Now secondly and I say this with the
utmnost deference, I suggest that some areas of
Your Lordship's charge must be amplified and I
say it for this reason. When we come to - to 20
zoinz into the facts of the case Your Lordship
started out with a reference by saylng - what
are the facts that in effect incriminate the

accused?

THE CCURT: I think I used the word inculpate.
MR. TALLIS: Perhaps I didn't quote the exact

words but I thirk the term I uged is virtually

synonymous anéd having then . .

THE COU=R<: « « did I not use the words '"which
might be considered"? 30
HMR. TALLIS: Yes but having then proceeded on that

footing I think if I may say so with the utmost

06220
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JURY OUT
deference 1t is unfortunate that Your Lordship
did not make reference in converse terminology
to facts which tend to exonerate him.
COURT: Well, I made reference to the facts.
You're suggesting that I should have used the
words "those things which you would consider
as exculpatory"?
TALLIZ: That's right. Now for example -
and I just want to take a few examples, My
Lord, Your Lordship made specific reference
ror example to the emotional condition of John
if the evidence is accepted, and yet we find
on the evidence that not too long after - if
this is accepted by the Jjury - Nichol John is
ridinz in the front seat with them. Then later
on when they left Saskatoon she is allegedly in
the front seat between David and one of the
other boyse So I would suggest with respect
that these are factors that ought to be
alluded to in dealing with a matter of this
kinc.

Mow, also another point which I would
like to usz by way of example, Your Lordship
has referred in some detail to the evidence of
Nichol Johr and given a charge on the law and
refcrred to your earlier ruling, and you have
pointed out that they have to detefmine
vether or not what she said in adopting
certain portions of her statement is in fact
the truth. But then for example you made
refercnce to tne knife that she said at one

noint she saw David with - the maroon handled

006>
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ones In cross-examination for example she said
that the hunting knife was the only one she
could recall David having in his hand and T
would say with the utmost respect that factors
such as this which tend to counterbalance one
another should be alluded to because a lay
jury quite often 1s prone to take something
vhich a judge has said and in oy view
unfortunately divorce it from other aspects of
the case. 10

Then in my submission to you I have
earlier suggested that Your Lordship ought to
have referred specifically using that
terminology to facts which tend to exculpate
the accused. You have already referred to s
number of them without using that particular
term« But as I understand the charge you
attempted to summarize in effect the position
of the Crown and with the utmost respect I
suggest Your Lordship in referring to exculpatory 20
facts omitted a number of essential areas. One
I suggest that should be emphasized having
rezard to the series of events that were
deteciled, including the nature of the wounds
and vhere certain items were found is the
qucstion of the time element and the time that
might well be consumed in activities of this
kind. Secondly - and I suggest Your Lordship
has only partially covered this by referring
to - and I think Your Lordship did this quite 30
fairly the fact that on the Crown's theory

intercourse was had with the girl after she had

006222
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been stabbed and down there, one would cxvect
to find blood in somc substantial quantity.
But I suggest, My Lord, that in considering
that aspect of the case, Your Lordship should
also have made rcference by way of exculpatory
facts to the conduct and demeanor of the
accusced as scen by independent witnesses.

Resnussen « o«

TAE COURT: « « I get into a wide area there.
Some of the worst culprits are the smoothest 10

and smartest ones when they have been
discussing things with people, ilr. Tallis; I'm
getting into a very wide area therce.

NR. TALLIS: Well, this may be so but Your Lordship
has referred to other aspeccts of conduct and
I csuzgest with respect that these are areas
thet should be canvassed.

HZ COURT: You mean things have happened with
his corduct months afterwards?

MR. TALLIS: Yo, no, ilmmediately afterwards - his 20
conduct at the motel, his conduct at Danchukse.
Mow, Your Lordship has properly observed that
there was nothing in the way of scratches and
so on = and I am.not talking about‘months and
months after - this is before the jury and
since neither aspect of it was referred to in
Your Lordship's charge I think we can leave
it with them, but having set up the charge in
this form and made reference to certain of
these things, I think that this should be done. 30

Then in addition to that Your Lordship

made reference to the evidence of Cadrain and I

ﬁ””%
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sugzest with the utmost deference that in your
gunanary of what was seid you did not point out
as specifically gnd cmphatically as might have
been pointed out that Cadrain when he was
interrogated by the police in Regina sald that
e wes endcavoring to tell the truth and was
recollecting everything that he could
recollect up to that time and at that time he
had absolutely no recollection of blood on the
accusce

THE COURT: I thought I indicated that, that he
had no recollection of any » .«

MR. TALLIS: . . ves but something further has to
be added to that; at that time his position
wes that he was cndeavoring to tell them
cverything he could recmember as in reference
to certain other witnesses.

THS COURT: Yes?

MR. TALLIS: Now, I think that, Hy Lord, with
respect suamarizes a number of basic points
which I feel Your Lordship should reconsider.

THE COURT: Ask the jury to come back please -
do you wish to say enything, Mr. Caldwell?

YR. CAIDWELL: No, Hy Lord; I don't object at all.

THE COULRY: Ask the jury to come back, will you

pleasc?
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JURY RETUBN AT 12:25 P.H.
THE COURY: liembers of the jury, I have been
eslkcd to draw certain things to your attention
winlch I am very gilad to do. You will realize
of course that in my dealing with the evidence
that I do not purport to do it exhaustively,
it would be imwpossible for me to do it
exhaustively. As indicated by counsel they
themseclves couldn't deal with it exhaustively.
But certainly if I gave certain impressions in 10
connection with my charge which might be
considered as being somewhat unfeir I want to
clcer them un immediately.
First of all I dealt with the
evidence which I referred to as bveing the type of
cvidence which you might consider as
inculpating or imecriminating the accused. You
recollect I went through the various things
svech as the evidence of these witnesses about
some ©hlood on his clothing, the evidence with 20

respect to the statements that he is alleged

23

o heve made and so on. Ané then I went on

o)

nd brought out matters and drew them to your

sttention which were indicative of the fact

o

thaet he didn't commit the crime, that is

exculpatory matters, but I didn't refer to them

as exculpatory, I didn't refer to them as

mnatters which you could consider which were the
opnosite of imcriminating, and you will

recollcet that éfter I was through with a 30
certain number of observations I went on and I

seid there were no scratches on his face, the

.
PR
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typc of characters who were giving this
evidence was such that you would have to
scrutinize it very carefully, the fact that
there was no profusion of blood on him and

the fact that a person who would have sexual
intercourse with a woman after she had been
stabbed would likely have blood on hinm,

tiic fact that Danchuks saw no blood -~ those
are all intended to be by way of exculpatory,
those things which you can consider which 10
indicated the accused was not - and apparently
I didn't indicate it »lainly enough to you to
show that I was trying to place before you
those facts which you would consider in
discounting aeny suggestion that these other

natters were incriminating. And that's what I

- I intended to try and give
the »icture as it wes from the point of view
of the Crowm and then endeavor to draw to your
attention those facts which would indicate or 20
mixht indicate to you that the accused had
nothin~ té do with this offence.
I also referred to the time that the
airl Adeline liyczai saw the deceased in the
houvsz and I used the words that lyczal had
said that she was ready to é0'to work but she
didn't have her shoes on. qu you will
recollect this evidence better than I did. I
knowr that she said ”réady to go to work' but
sie alsc said that she didn't havé her shoes 30
on and I also believe this - and again it will

be o matter of your recollection - that she

TR
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didn't have her coat on and she didn't have her
gloves on end there's nothing to indicate that
she in fact did leave the house immediately
after lyczal saw her. She might have left
there ten minutes later, she might have gone
back into the room and done something or other:
the only cvidence is that Nyczai did hear a
door closing or foobtsteps or something like
that but there is nothing to pin it down as to
the time when she in fact did leave the house. 10
I also referred to the evidence of
Wilson when he saild that John was hysterical
when he returned and I also referred to John's
evidence in which she had admitted that she
hac. moved over towards Wilson when the
accused got in the car. But you will also
bear in mind this - that if she was hysterical
as o mesult of something happening, if she was
afrald of the accused you would have thought
thet she would have taken the first onportunity 20
to leave the car and not get back in it again;
in other words, she wouldn't have continued
on with the other two on their little Jjaunt up
to Ddmonton, she wouldn't have remained with
them if shc had been that upset or that
hysterical or that concerned about it; if she
vas afrald of the accused and she had ample
opportunity to get out of the car and stay out
of tne car at the various places they stopped
around Saskatoon. ) 30
Also I read to you the statement that

John made which she said was true that she saw

[p] "’Z
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the accused with & paring knife in his hand.

It has been drawn to my attentlon that in
cross-examination she said something to the
effect that she didn't actually see thc accused
with the paring knife in his hand.

Some considerable time was taken by
counsel and by me too in dealing with this
matter of time and the question as to when the
deceased left the house may be of very
considerable importance to you in determining 10
whether or not thce accused could have had the
time to rane, murder and steal, or whether
the time was such that it was too short for
him to have been able to do all these things
which as you will recollect one of the police
officers said in connection with the coat -
well, this would all take some time. So you
bear in mind the time factor, I sugegest,

Members of the Jury, very scriously in

determining whether or not the accused could 20
have done the things with which he is chargecd

~ could have done the thing with which he 1s

charged.

Also there is no evidence of his
actions that morning after arriving at the
notel -~ I think the motel was the first place
there he saw anybody who might have seen his
condition other than the two occupants and other
than the people who helped push the car - and 4
we haven'!t got their evidence - and in the 30,
isanchulk house and in the Cadrain houée - that

therc as nothing about his manner or specch or

006228
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conduct which was anything other than normal.
In other words, there was nothing from which
you mizht conclude that he was upset about
onything or had a guilty conscience or he had
cone something that was wrong.

I referred briefly to Cadrain's
evidence. You will recollect that he went to
the police after he returned to Saskatoon but
that he was first questioned by the police in
Begpina and he admitted that at that time he had 10
1o recollection of anything unusual in the
appearance of the accused, no recollection of
any blood on him, and I think no recollection
of a rip in the trousers at that time when he
1es belipg guestioned, and he said that he was
trying to tell everything that he remembered
trut.fully aid that he had no recollection of
those things.

Thank you, gentlemen.

JURY RETIRE AT 12:35 P.H. 20

006229
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THE COURT: Anything further, gentlemen?
MR. TALLIS: Mo, Iiy Lord.
THE COURT: Very well, we will rises I don't think

we need to plan or being back before two o'clock.
MR. TALLIS: Thank you, My Lord; we can eat then.

COURY ADJOURFED AT 12:35 P.M. JANUARY 30TH, 1970,
THE JURY ADJOURNS ITS DELIBERATIONS AT 12:45 A. il

JANUARY 334, 1970, BRETUBNING TC THE COURT HOUSE AT

10:00 A. ii. JANUARY 3337 1970.
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